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UNIT ONE: INTRODUCTION TO ADMINISTRATIVE LAW

Introduction

This chapter presents you some highlights of thareameaning, scope and sources of
administrative law. Administrative law, as a bramétpublic law, governs the relationship
of the state and its citizens. Specifically, itukeges the manner of exercising power by the
executive branch of government and administratgenaies so as to ensure its legal limits.
Ultimately, by controlling power, it provides prote®n to the citizen against ultravires

acts, abuse of power and arbitrariness.

This chapter begins by giving students backgrourfdrination about the political and
economic forces shaping the evolution and developrog administrative law. How and
why administrative law was recognized and laterettgyed as a distinct branch of law is

discussed under this unit.

Then, the chapter discusses the meaning, sounmse and theories of administrative law.
Different definitions of administrative law giverby different scholars are compared and
contrasted to show the various approaches towarlsubject. Sources of administrative
law may be mentioned as: constitution, enablingdaegated legislation, and judicial and
administrative decisions. The study of these imsénts is relevant to understanding its
practical application. It is believed that theseangs will ultimately enable students to

understand and determine the proper scope of ashnaitive law.

The second section compares and contrasts adrathistlaw with other concepts and
disciplines. It mainly analyzes administrative laag influencing and influenced by
concepts like rule of law, good governance and humghts. Administrative law was

born out of constitutional law. Hence, analyzingitttlose relationship and determining
their differences and similarities of these two jeats is relevant and necessary. It is
difficult to study and understand administrativev lavithout reference to its constitutional

roots. This section outlines the interdependent¢edsn constitutional and administrative
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law. Lastly it provides a comparative survey of thature, form and scope of

administrative law in common law and civil lawuctdries.

The last part of this chapter briefly summarizes thistorical development of
administrative law as new legal phenomena at aafldével and in Ethiopia. The
development of ‘Ethiopian administrative law’ issdussed with some emphasis on its
current and future situations within the fedenadl regional context.

Objectives: At the end of this chapter, students are expdcted

» Analyze the economic and political circumstancesctvishaped the evolution and
development of administrative law.

» Define administrative law

» Understand clearly the basic purpose of adminiggdaw and analyze the way
such purpose is attained.

» Differentiate red light and green light theoriesadiministrative law.

» Explain the place of administrative law in ensuringe of law and enforcement of
human right.

> Describe the similarity, difference and interdepamze between administrative law
and constitutional law.

» Compare and contrast the nature & development ohiradtrative law in
continental and common law countries.

» Examine the present state of administrative lavitimopia in light of the federal

structure.
1.1 The Modern Welfare State and Evolution of Admirstrative Law

In order to understand the nature of administrataxg, you should start studying the
subject by looking at the political and economicemstances that led to its ‘creation,’ /or

its ‘invention’/ as a distinct subject at a certpwint in history.

Let’s begin our inquiry by asking the following preinary questions?



1) Whatis  the meaning of the followingnbes?
A) laissez faire B) police state C) welfaresta D) power E) administration

2) Compare the ‘police state’ and the ‘welfareestat light of the following points and list

down the differences.

A) The role of government

B) The underlying political philosophy

C) Individual liberty and freedom

D) Extent of power of the government (extent ofg@mmental interference)

The change in the role of government and therebyrdnsformation of the ‘police state’ to
the ‘welfare state’ has necessitated the need fmrfecring more power on the
administration and simultaneously the need for radliig this power. The increasing
growth of these two directions, i.e. power vs. colnttheir conflict and struggle somehow

reflect the growth of the administrative law.

Administrative law is the by- product of the growiaf socio- economic functions of the
state and the increased powers of the governmewehas become very necessary in the
developed society and the relationship of the athtnative authorities has become very
complex. In order to regulate these complex ref@ticome law is necessary, which may
bring about regularity, certainty and may checthatsame time the misuse of power
vested in the administration.

In the ancient society the functions of the stateewery few, the prominent among them
being protection from foreign invasion, levyingtakes and maintenance of internal peace
and order. The rapid growth of the administratiae in modern times is the direct result
of the growth of administrative powers. The theofylaissez faire in the 19th century
envisages minimum government control, maximum fexgerprise and contractual

freedom. The state was characterized as the lavoisd state. Its role was limited to the



traditional role of government i.e. as a protecidre management of social and economic
life was not regarded as government responsibiBiyt laissez faire doctrine resulted in
human misery. The unequal bargaining power betisdawur and management resulted in
exploitation of workers, dangerous conditions ofkvand child labour. This ultimately led
to the spread of poverty and the concentrationedltha in a few hands. Then it came to be
recognized that the state should take active rolameliorating the conditions of power.
This approach gave rise to the favoured statevetgion, social control and regulation of
individual enterprise. The ‘negative state’ wasnttierced to assume a positive role. In
course of time, out of dogma of collectivism emertfee concept of “social welfare state”
which laid emphasis on the role of the state ashacle of socio- economic- regeneration
and welfare of the state. Thus, the growth of haiaistrative law is to be attributed to a
change of philosophy as to the role and functiothefstate.

The characteristics of a modern welfare state iichvive line in may be summarized as:

» A vast increase in the range and detail of goventmegulation of privately owned
economic enterprise;

» The direct furnishing of services by governmentirtdividual members of the
community, and

» Increased government ownership and operation afsinigs and businesses.

The welfare state in effectively carrying outdbevast functions to attain socio- economic
justice, inevitability will come in direct relatiship and encounter with the private
citizens. Therefore, the attainment of socio ecanduostice, being a conscious
goal of state policy, is a vast and inevitable éase in the frequency with which ordinary
citizens come into relationship of direct encountéth state power holders. Striking a

balance and bringing about harmony between powerjustice is the central mission of

the administrative law.

It is clear that political and economic circumsesidrought about the existence of
administrative law. Administrative law was creates an instrument to control the ever-

expanding governmental power. As Acton once s@dwer corrupts and absolute power



corrupts absolutely.” Concentration of power in thends of public officials, unless

regulated and controlled properly and effectivellyyays poses a potential danger to the
rights, freedom and liberty of individuals. Admitnegive law was developed as a response
to the threats of ‘big government.’ In other woeds Massey has put it, administrative law

is the by-product of an intensive form of governinen

Big government or what is referred to, as the wel&ate, is the product of a response to
the economic, social and political reality of tH#H. century. The political theory prevalent
at the time, i.e. Laissez faire, failed to solve #conomic ills and social evils which
resulted in poverty, ignorance, exploitation anffesing of the mass. Due to the emphasis
given to wider individual freedom, interferencegaivernment was minimal, and its power

was limited.

Administrative law was almost non-existent at thisie. When the power of the
government is less and limited, the degree of autéwn with the individual is minimal.
Hence, the need for administrative law as a powantrolling mechanism becomes

insignificant under these situations.

The evolution of administrative law goes in a pafalprogressive stage with the
transformation of the ‘police state’ to the ‘wekastate.” The reason for the transformation
was the reason that necessitated conferring mosermpon the state. The pitfalls, defects
and shortcomings of the ‘police state’ became clgathe end of the 20th century,
specifically after the Second World War. The suffgr poverty and exploitation of the
mass of the population were sufficient to justifie tneed to confer more power on the
government. With more powers, the governmasd assumed new roles geared
towards alleviating the social and economic prolsleand social evils to bring about
development, social justice and equal distributtdnwealth. Administrative law is the
response to the problem of power. It unequivocatiyepts the need or necessity of power,
simultaneously stressing the need to ertharexercising of such power within proper
bounds and legal limits. Controlling the exercigd axcesses of power is the essence and

mission of the administrative law.



1.2 Definition, Purpose, Scope and Souscef Administrative Law
A) Definition

There is a great divergence of opinion regarding e thdefinition

of concept of the administrative law. The is beeaos the tremendous increase in the
administrative process that it makes impossibleatiempt any precise definition of

administrative law which can cover the entire ranf¢he administrative process. Hence
one has to expect differences of scope and empimadefining administrative law. This is

true not only due to the divergence of the admiaiste process within a given country,

but also because of the divergence of the scopleecfubject in the continental and Anglo

— American legal systems.

However, two important facts should be taken irtocoaint in an attempt of understanding
and defining administrative law. Firstly, admingtve law is primarily concerned with the
manner of exercising governmental power. The deeisiaking process is more important
than the decision itself. Secondly, administratass cannot fully be defined without due
regard to the functional approach. This is to melaat the function (purpose) of
administrative law should be the underlying elemehtany definition. The ultimate
purpose of administrative law is controlling exsecof governmental power. The ‘control
aspect’ impliedly shades some light on the othenmanents of its definition. Bearing in
mind these two factors, let us now try to analyame definitions given by scholars and

administrative lawyers.

Austin has defined administrative law, as the lalcl determines the ends and modes to
which the sovereign power shall be exercised. ;nview, the sovereign power shall be
exercised either directly by the monarch or indlyeby the subordinate political superiors

to whom portions of those powers are delegate@dwmaitted in trust.

Schwartz has defined administrative law as “the &pplicable to those administrative
agencies, which possess delegated legislation@dodieative authority.” This definition is
a narrower one. Among other things, it is silent@she control mechanisms and those

remedies available to parties affected by an aditnative action.
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Jennings has defined Administrative law as “the I&hating to the administration. It
determines the organization, powers and duties dohimgistrative authorities. Massey
criticizes this definition because it fails to @iféntiate administrative and constitutional
law. It lays entire emphasis on the organizatiaowgr and duties to the exclusion of the
manner of their exercise. In other words, thisridn does not give due regard to the
administrative process, i.e. the manner of ageremyistbn making, including the rules,

procedures and principles it should comply with.

Dicey like Jennings with out differencing admingdive law from constitutional law
defines it in the following way. ‘Firstly, it relas to that portion of a nation’s legal systems
which determines the legal status and liabilitiealbstate officials. Secondly, defines the
rights and liabilities of private individuals indin dealings with public officials. Thirdly,

specifies the procedures by which those rightsliabdities are enforced.’

This definition is mainly concerned with one aspafcadministrative law, namely judicial
control of public officials. It should be noted,aththe administrative law, also governs
legislative and institutional control mechanismspaofver. Dicey’'s definition also limits
itself to the study of state officials. However, the modern administrative state,
administrative law touches other types of quasmiadstrative agencies like corporations,
commissions, universities and sometimes, even fgridamestic organizations. Davis who
represents the American approach defines admiti&raw as; “The law that concerns
the powers and procedures of administrative agenspecially the law governing judicial
review of administrative action.” The shortcominfgtiois definition according to, Massey
is that it excludes rule - application or purelymadistrative power of administrative
agencies. However, it should be remembered thalyadministrative functions are not
strictly within the domain of administrative lawysi like rule making (legislative) and
adjudicative (judicial) powers. Davis’s definitiaa indicative of the approach towards
administrative law, which lays great emphasis ofaitkel, and specific rule-making and
adjudicative procedures and judicial review through courts for any irregularity. He

excludes control mechanisms through the lawmakeiirastitution like the ombudsman.

Massey gives a wider and working definition of adistrative law in the following way.



“ Administrative law is that branch of public lawhich deals with the organization and
powers of administrative and quasi administratigeiacies and prescribes the principles
and rules by which an official action is reacheddamviewed in relation to individual

liberty and freedom”

From this and the previous definitions we may disdbat the following are the concerns

of administrative law.

It studies powers of administrative agencies. Thaune and extent of such powers is
relevant to determine whether any administratiteads ultravires or there is an abuse of
power. It studies the rules, procedures and priesipf exercising these powers.
Parliament, when conferring legislative or adjutlica power on administrative agencies,
usually prescribes specific rules governing marwfeexercising such powers. In some
cases, the procedure may be provided as a codifiedpplicable to all administrative

agencies. It also studies rules and principles iegigle to the manner of exercising

governmental powers such as principles of fairnesasonableness, rationality and the

rules of natural justice.

It studies the controlling mechanism of power. Adistrative agencies while exercising
their powers may exceed the legal limit abuse theiver or fail to comply with minimum
procedural requirements. Administrative law stuaiestrol mechanisms like legislative &

institutional control and control by the courtsathgh judicial review.

Lastly it studies remedies available to aggrievadies whose rights and interests may be
affected by unlawful and unjust administrative @aesi. Administrative law is concerned
with effective redress mechanisms to aggrievediggartMainly it is concerned with
remedies through judicial review, such as certipramandamus, injunction and habeaus

corpus.
B) Purpose of Administrative Law

There has never been any serious doubt that adrainie law is primarily concerned with

the control of power. With the increase in levelstdte involvement in many aspects of



everyday life during the first 80 years of the tivetn century, the need for a coherent and
effective body of rules to govern relations betweedividuals and the state became
essential. The 20th century saw the rise of thgulaory state” and a consequent growth
in administrative agencies of various kinds engaigethe delivery of a wide variety of

public programs under statutory authority. This nsgain effect, the state nowadays
controls and supervises the lives, conduct andnkssiof individuals in so many ways.
Hence controlling the manner of exercise of pupbever so as to ensure rule of law and
respect for the right and liberty of individuals ynae taken as the key purpose of

administrative law.

According to Peer Leyland and Tery Woods (Peterdry and Terry Woods, Textbook
on Administrative Law, 4th ed. ) Administrative la@mbodies general principles
applicable to the exercise of the powers and datiesithorities in order to ensure that the
myriad and discretionary powers available to thecetive conform to basic standards of
legality and fairness. The ostensible purpose eddiprinciples is  to ensure that there is
accountability, transparency and effectivenesserasing of power in the public domain,

as well as the observance of rule of law.

Peer Leyland and Tery Woods have identified thiofahg as the underlying purposes of

administrative law.

» It has a control function, acting in a negativesseas a brake or check in respect of
the unlawful exercise or abuse of governmental/ iacktnative
power.

» It can have a command function by making publicie®gerform their statutory
duties, including the exercise of discretion uralstatute.

» It embodies positive principles to facilitate go@diministrative practice; for
example, in ensuring that the rules of naturaigestr fairness are adhered  to.

» It operates to provide accountability and transpeyeincluding  participation by
interested individuals and parties in the procégpeernment.

» It may provide a remedy for grievances at the hafigiiblic authorities.



Similarly I.P. Masseyl.P. Massey, Administrative Law, 5th ed.)dentifies the four basic

bricks of the foundation of administrative law as:

» To check abuse of administrative power.
» To ensure to citizens an impartial determinationhefr disputes by officials so as
to protect them from unauthorized encroachment@if rights and interests.

» To make those who exercise public power accountaltlee people.

To realize these basic purposes, it is necessahave a system of administrative law
rooted in basic principles of rule of law and goadministration. A comprehensive,
advanced and effective system of administrativeitaunderpinned by the following three

broad principles:

Administrative justice, which at its core, is a philosophy that in adntnaisve decision-

making the rights and interests of individuals dtidne properly safe guarded.

Executive accountability, which has the aim of ensuring that those who éserthe
executive (and coercive) powers of the state cartabled on to explain and justify the way

in which they have gone about that task.

Good administration- Administrative decision and action should confdoruniversally

accepted standards, such as rationality, fairmessistency and transparency.

C) Sources of Administration Law

Administrative law principles and rules are to berfd in many sources. The followings

are the main sources of administrative law in Hitdo

The Constitution

The F.D.R.E constitution contains some provisioaalidg with the manner and principle
of government administration and accountabilitypablic bodies and officials. It mainly
provides broad principles as to the conduct andwdability of government, the principle

of direct democratic participation by citizens athe rule of law. It also embodies the
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principle of separation of powers by allocating ha&king power to the house of people’s
representatives, executive power cumulatively te Brime Minister and Council of
Ministers, and finally the power to interpret tlasvk to the judiciary. Art, 77(2) talks about
the power of Council of Ministexs determine the internal organizational
structure of ministries and other organs of govesmihand also Art 77(3) envisages the
possibility of delegation of legislative power aiso relevant provisions for the study of
the administrative law, (see also Articles 9(1), 12(4), 25, 26,37,40, 50(9), 54(6)(7)
55(7), (14)(15), (17),(18),58,66(2),72-77,82,83193,-103 of F.D.R.E constitution).

Legislation

Laws adopted by parliament, which may have thecefédé creating an administrative

agency, or specify specific procedure to be cordghg the specific authority in exercising
its powers, can be considered a primary sourcethéoistudy of administrative law. The
statute creating an agency known as enabling goam@nt act, clearly determines the limit
of power conferred on a certain agency. An admigiiste action exceeding such limit is
an ultra virus, and in most countries the court @ ready to intervene and invalidate
such action. Moreover, parliament, when grantimgrdain power, is expected to formulate
minimum procedure as to how that power can be esextdo ensure fairness in public
administration. This can be done, on the one haydimposing a general procedural
requirement in taking any administrative action mhaiadministrative rule making and

administrative adjudication just like the AmericAdministrative Procedure Act (APA).

And on the other hand, parliament in every case mpeymulgate specific statutes

applicable in different situations.
Delegated Legislation

Rules, directives and regulations issued by CourfcMinisters and each administrative
agencies are also the main focus of administraiwve Administrative law scholarship is
concerned with delegated legislation to determitse constitutionality and legality or
validity and ensure that it hasn’t encroached threldmental rights of citizens. One aspect

of such guarantee is subjecting the regulationdarattive to comply with some minimum
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procedural requirements like consultation (pubkbetigipation) and publication (openness
in government administration). Arbitrary exercisd power leads to arbitrary
administrative action, which in turn, leads to widn of citizen’s rights and liberty.
Hence, the substance and procedure of delegatéslatemn is an important source of

administrative law.

Judicial Opinion

Much, but not most, of the doctrine that envelopd aontrols administrative power is
found in judicial analysis of other sources. Howewesuch of administrative law will not

be found solely in judicial opinions. Furthermot&e opinions themselves must be
carefully pursued to avoid generalizations abouttrmds on agency behavior that may not
be appropriate, as the outcome of many cases mmayotu particular statutory language

that may not necessarily reflect the nature ofudspin other agencies.

The American experience as to judicial opinion uaficing administrative law is
characterized by lack of generalization and fluthgaimpacts. These may be due to two
reasons. First, cases coming before the courtaighrgudicial review are insignificant
compared to the magnitude of government bureaucaaclythe administrative process.
Second, even as between two apparently similarscéisere is a possibility for points of

departure.

In Ethiopia, judicial opinion is far from being csidered even as the least source of
administrative law. Only cases less than 1% goadwortcthrough judicial reviews. The
subject is not known by judges, lawyers, the lggafession and administrative officials,
let alone by the poor and laypersons who are eggeotseek judicial remedy for unlawful
administrative acts and abuse of power by publfciafs. However given the fact that
presently the rule of precedent is applicable, gadliopinion, it is hoped, may have a

limited role as one of the sources of administeataw in Ethiopia.
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C) Scope of Administrative Law

|- Public Law/Private Law Divide

The boundaries of administrative law extend onlewhdministrative agencies and public
officials exercise statutory or public powers, onem performing public duties. In both
civil and common-law countries, these types of fioms are sometimes called “public law
functions” to distinguish them from “private law rictions”. The former govern the
relationship between the state and the individubkreas the later governs the relationship
between individual citizens and some forms of refeghips with the state, like relationship

based on government contract.

For example, if a citizen works in a state ownertdey and is dismissed, he or she would
sue as a “private law function”. However, if heaigivil servant, he or she would sue as a
“public law function”. Similarly, if residents ofhe surrounding community were
concerned about a decision to enlarge the stateedvactory because of environmental
pollution, the legality of the decision could besisved by the courts as a “public law
function.” It is also to be noted that a contragtween an individual or business
organization with a certain administrative agengaiprivate law function governed by
rules of contract applicable to any individual diindual relationship. However, if it is an

administrative contract it is subject to differenles (see civ. code art 3136 ff).

The point here is that the rules and principlesadinistrative law are applicable in a
relationship between citizens and the state; tleegat extend to cases where the nature of

the relationship is characterized by a private filamction.

B) Substance vs. Procedure

Many of the definition and approaches to administealaw are limited to procedural
aspects of the subject. The focus of administralave is mainly on the manner and
procedure of exercising power granted to admirtiggaagencies by the legislature. Fox

describes the trend and interaction between sutestamd procedure as:
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‘It is the unifying force of the administrative mess — in dramatic contrast to the wide
variety of substantive problems with which agenciéEsal- that has persuaded most
administrative law professors to concentrate onnegeprocedure rather than agency
substance. Hence, to a wider extent, the studydofinistrative law has been limited to
analyzing the manner in which matters move throaiglagency, rather than the wisdom of

the matters themselves.’

With respect to judicial review, the basic quest@sked is not whether a particular
decision is “right”, or whether the judge, or a thknister, or officials have come to a
different decision. The questions are what is &wal limit of power or reasonable limit of
discretion the law has conferred on the officid@ttpower been exceeded, or otherwise
unlawfully exercised? Therefore, administrative iamot concerned with the merits of the

decision, but with the decision making process.
1.3 Theoretical Perspectives

The role of law in modern state is evidently a ctempone. The legal thought on
administrative law is largely shaped by the role lafv generally and the role of
administrative law in public administration specdily. The traditional view of

administrative law is that it should aim to bolstéye rule of law and ensure the
accountability of executive government to the willparliament and, at least indirectly, to
the people. Cane describes the role of courts ieaing such purpose of administrative

law in the following woeds:

“It is often said that the enforcement of statutdryties and the control of the exercise of
statutory powers by the courts is ultimately jishife in terms of the doctrine of
parliamentary supremacy: even though parliament matsexpressly authorized the courts
to supervise governmental activity, it can not hawmeended breaches of duty by
governmental agencies to go un-remedied (even ifen@edy is provided in the statute
itself), nor can it have intended to give admiraitre agencies the freedom to exceed or

abuse their powers, or to act unreasonably. Ithe task of the courts to interpret and
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enforce the provisions of statutes, which imposdiesluand confer powers on

administrative agencies. In so doing they are gj\effect to the will of parliament.”

This approach puts more emphasis on the role oftcdbrough judicial reviews to
control arbitrary and ultravires administrative iact Presently, the perspectives on
administrative law are summarized by two contrgstmodels labeled by Harlow and
Rowling as ‘red light' and ‘green light' theorieShe former is more conservative and
control-oriented; the latter is more utilitariaro¢galist) in orientation and facilitative in
nature. Both significantly serve to describe theoapt of administrative law, and to act as

normative (i.e. moral and political) suppositiof®at what its role in society ought to be.
A) Red Light Theory

The red light approach advocates strong role fer ¢burts to review administrative
decisions. It considers that the function of lantdscontrol the excesses of state power.
“The red light view can be seen to originate fronpditical tradition of 19th century
laissez faire (minimal state) theory. It embodiedieap-rooted suspicion of governmental
power and a desire to minimize the encroachmerth@fstate on the rights (especially
property rights) of individuals.

According to this theory of state, the best govesnims the one that governs least. Wider
power means danger to the rights and liberty @famis. Hence, the red- light theory serves
the function of controlling excess and arbitraryveo, mainly by the courts. Its descriptive
feature is that, on the one hanid gives much attention on control of governmepi@er,
and on the other hand, it is confident that theai¥e controlling instrument are the courts

through judicial review; As Harlow and Rawlings pt

“Behind the formalist tradition, we can often dista preference for a minimalist state. It
is not surprising, therefore, to find many authbedieving that the primary function of
administrative law should be to control any exocefsstate power and subject it to legal,
and more especially judicial control. It is thisnception of administrative law that we

have called ‘red light theory”.
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B) Green Light Theory

The green light approach considers that the funabbadministrative law is to facilitate
the operation of the state. It is based on th@mate that bureaucrats will function most
efficiently in the absence of intervention. Admingdive law should aim to help
simplifying the procedures and enhance efficiericgtarts from the standpoint of a more
positive, largely social and democratic view of ghate.

The green light theory is originated from the tailian tradition, which proposes
promoting the greatest good for the greatest numbesording to the utilitarian theory,
the state is expected to provide the minimum statsdaf provision, including housing,
education, health, social security, and local sesi To provide maximum satisfaction for
most of its people, the state should assume a eraatk, hence, should possess wider
powers. The green light theory broadly supports ittieoduction of policies aiming at
developing public service provisions. Law is pevedias a useful weapon and an enabling
tool. It is something very concrete and can provideprinciple, at least, the proper
authority and framework with which to govern cormeally. It regards law not as a
controlling mechanism, rather as facilitative toGbonsequently, it considers the court’s

intervention as an obstacle to efficiency.
Harlow & Rawling write:

“Because they see their own function as the resmiutf disputes and because they see the
administrative function from the outside, lawyawrdttionally emphasize external control
through adjudication. To the lawyer, law is the ipeiman; it operates as an external
control, often retrospectively. But a main concefrgreen light writers is to minimize the
influence of the courts. Courts, with their legatisvalues, were seen as obstacles to
progress and the control which they exercise aeprasentative and undemocratic. To
emphasis a crucial point in green light theory, idem making by an elite judiciary
imbued with a legalistic, rights based ideology audentric vision of the ‘public interest’

was never a plausible counter to authoritarianism.”
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1.4 The Relationship of Administrative Law to Constutional Law and Other

Concepts
1.4.1 Constitutional Law and Administrative Law

Administrative law is categorized as public lawcgnt governs the relationship between
the government and the individual. The same casalzkof constitutional law. Hence, it is
undeniable that these two areas of law, subjecth&ir differences, also share some
common features. With the exception of the Engtisperience, it has never been difficult
to make a clear distinction between administralive and constitutional law. However, so
many administrative lawyers agree that administeataw cannot be fully comprehended
with out a basic knowledge of constitutional lans Austice Gummov has made it clear
“The subject of administrative law can not be ustyd or taught without attention to its

constitutional foundation”

This is true because of the close relationship eebtnthese two laws. To the early English
writers there was no difference between adminisgaand constitutional law. Therefore,
Keitch observed that it is ‘logically impossible thstinguish administrative law from

constitutional law and all attempts to do so atéical.”

However, in countries that have a written congbituttheir difference is not so blurred as
it is in England. One typical difference is relatedtheir scope. While constitutional law
deals, in general, with the power and structuregamfernment, i.e. the legislative, the
executive and the judiciary, administrative lawiig scope of study is limited to the
exercise of power by the executive branch of gawemmt. The legislative and the judicial
branches are relevant for the study of administeataw only when they exercise their

controlling function on administrative power.

Constitutional law, being the supreme law of thedlaformulates fundamental rights
which are inviolable and inalienable. Hence, it esgpdes all other laws including
administrative law. Administrative law does not yide rights. Its purpose is providing
principles, rules and procedures and remediesdteqrand safeguard fundamental rights.

This point, although relevant to their differencean also be taken as a common ground
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shared by constitutional and administrative law.plo it in simple terms, administrative
law is a tool for implementing the constitution.or@Gtitutional law lays down principles
like separation of power and the rule of law. Afeefive system of administrative law
actually implements and gives life to these prilespBy providing rules as to the manner
of exercising power by the executive, and simultarséy effective controlling mechanisms
and remedies, administrative law becomes a pragrnmai in ensuring the protection of
fundamental rights. In the absence of an effeciystem of administrative law, it is

inconceivable to have a constitution which actualists in practical terms.

Similarly, the interdependence between these tapests can be analyzed in light of the
role of administrative law to implement basic pipies of good administration enshrined
in the F.D.R.E. constitution. The constitution irntidles 8(3), 12(1) and 12(2), respectively
provides the principles of public participation,ansparency and accountability in
government administration. As explained above, ghesence of a developed system of

administrative law is sine qua non for the pradtiealization of these principles.

Administrative law is also instrumental in enhamgcithe development of constitutional
values such as rule of law and democracy. The ,ryescedures and principles of
administrative law, by making public officials, cpty with the limit of the power as
provided in law, and checking the validity and liggaof their actions, subjects the
administration to the rule of law. This in turn &iss democracy. Only, in a government

firmly rooted in the principle of rule of law, carue democracy be planted and flourished.

Judicial review, which is the primary mechanisnen$uring the observance of rule of law,
although mostly an issue within the domain of adstiative law, should look in the

constitutional structure for its justification aedope. In most countries, the judicial power
of the ordinary courts to review the legality ofetractions of the executive and
administrative agencies emanates from the catistit The constitution is the supreme
document, which confers the mandate on the ordinanyts. Most written constitutions

contain specific provisions allocating judicial r®w power to the high courts, or the
Supreme Court, including the grounds of review #relnature  and type of remedies,

which could be granted to the aggrieved partiethbyespective courts.
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A basic issue commonly for administrative law arwhgtitutional law is the scope of
judicial review. The debate over scope is still tomnng and is showing a dynamic
fluctuation, greatly influenced by the ever chamggand ever expanding features of the
form and structure of government and public adstiation. The ultimate mission of the
role of the courts as ‘custodians of liberty’, .sdecounter balanced against the need for
power and discretion of the executive, may ultinyatesult in unwarranted encroachment,
which may have the effect of paralyzing the adntiai®on and endangering the basic
constitutional principle of separation of powerdislis to mean that the administrative

law debate over the scope of judicial review isudtameously a constitutional debate.

Lastly, administrative and constitutional law, sha common ground, and supplement
each other in their mission to bring about admiatste justice. Concern for the rights of
the individual has been identified as a fundamentaicern of administrative law. It
ultimately tries to attain administrative justicBometimes, the constitution may clearly
provide right to administrative justice. Recognitiof the principles of administrative
justice is given in few bills of rights or constitnal documents. Australia and South

Africa may be mentioned in this respect.

Constitutional law needs to be understood to ineludore than the jurisprudence
surrounding the express, and implied provisiongamf constitution. In its broader sense,
constitutional law connotes “the laws and legahgiples that determine the allocation of
decision-making functions amongst the legislatiggecutive and judicial branches of
government, and that define the essential elemehtthe relationship between the
individual and agencies of the state”. Wade hasmiesl that administrative law is a
branch of constitutional law and that the “connsgtithread” is “the quest for

administrative justice”.

1.4.2. Administrative Law and Human Rights

Every branch of law has incidental effects on thetgrtion or infringement of human
rights, whether by constraining or enabling actionbich affect other people.

Administrative law is, however, particularly vuliadte to the permeation of human rights
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claims, since, like human rights law, it primardgnstrains the exercise of public power,
often in controversial areas of public policy, with shared focus on the fairness of

procedure and an emphasis on the effectivenessradies.

At an abstract level, there is a consonance ofdorehtal values underlying human rights
law and administrative law. Both systems of law aanh restraining arbitrary or
unreasonable governmental action and, in so dohedp to protect the rights of
individuals. Both share a concern for fair and sgrent process, the availability of review
of certain decisions, and the provision of effeetremedies for breaches of the law. The
correction of unlawful decision-making through jecidi review may help to protect rights.
The values underlying public law — autonomy, dighitespect, status and security —
closely approximate those underlying human rights. IMoreover, each area of law has
been primarily directed towards controlling ‘publmower, rather than interfering in the
‘private’ realm, despite the inherent difficultied drawing the ever-shifting boundary
between the two. A culture of justification perme=atboth branches of law with an
increasing emphasis on reasons for decisions irrgstnative law and an expectation in
human rights law that any infringement or limitatiof a right will be justified as strictly
necessary and proportionate. There is also an atkimmommon commitment to the basic
principles of legality, equality, the rule of lamdcaccountability. Both administrative and
human rights laws assert that governments mustintiatde on people’s lives without
lawful authority. Further, both embody conceptguaficial deference (or restraint) to the
expertise of the executive in certain matters. dmiaistrative law, for example, this is

manifested in a judicial reluctance to review therits, facts or policy of a matter.

There are also marked differences between the teasaof law. Human rights law is

principally concerned with protecting and ensurigigbstantive rights and freedoms,
whereas administrative law focuses more on proeednd judicial review attempts made
to preserve a strict distinction between the légalnd the merits of a decision. Human
rights law protects rights as a substantive enthé@mselves, whereas administrative law
focuses on process as the end and it may be Wdirslbstantive outcomes, which are
determined in the untouchable political realm djiseation or government policy. It is

perfectly possible for a good administration toutesn serious human rights violations
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(and conversely, compatibility with human rightswladoes not preclude gross

maladministration).

Human rights law is underpinned by the paramoueglicof securing human dignity,
whereas administrative law is more committed to dyalecision-making and rational
administration. The three broad principles saich&we underpin administrative law are
largely neutral on substantive outcomes: admirtigsggustice, executive accountability

and good administration.

The traditional emphasis of administrative law @amedies over rights reverses the
direction of human rights law, which may providendses for the breach of a right,
whereas this is not the natural consequence ofithaation in administrative law. At the

same time, administrative law remedies may stithirgatee essential human rights; an
action for release from unlawful detention (habeaspus) can secure freedom from
arbitrary detention, and an associated declarabprithe courts may provide basis for

pursuing compensatory damages in a tortious claimfafse imprisonment.

1.4.3 Administrative Law and Good Governance

Administrative law plays an important role in imphog efficiency of the administration.
The rules, procedures and principles of manner xadrasing power prescribed by
administrative law are simultaneously principlesierlying good governance. They also
share a common goal. One of the common destinabbragiministrative law and good
governance is the attainment of administrativeigestThe set of values of administrative
justice  which mainly comprises openness, fairnepsrticipation, accountability,
consistency, rationality, legality, impartiality n accessibility of judicial and
administrative individual grievance procedures@mmonly shared by administrative law

and good governance.

Administrative justice is considered as having tiwemes. First, it comprehends the range
of entities which deliver complaint and review seeg and assurances of those services to

the citizen. Second, it comprehends the kind oblig®n sought to be achieved. The
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attainment of administrative justice largely deperah the existence of efficient and

effective institutions like the ombudsman, admmagve tribunals and ordinary courts.

Review by the ordinary courts, judicial review, pogs the legitimacy of the decision
making process that it reviews. A decision-makeioseéh decisions are reviewable can
claim that because the decision is reviewable ferlegality, as determined by an
independent judiciary, the decision has a legitynéat it otherwise would not have. Its

legitimacy lies on the fact that it is open to ssaitisfied person to challenge its validity.

It can also be said that a decision reached by ddaision making process is likely to be a
better decision. It is likely to be better becatesguiring the decider to hear both points of
view can make a contribution to the soundness efiétision. But, beyond that, we have
to acknowledge that judicial review does not hawgreat deal to contribute to the quality
of decision making by the executive government. utsmate goal remains to be

maintaining the rule of law.

Administrative law also helps to realize the thraaderlying principles of good
administration: i.e. accountability, transparenog @ublic participation. Accountability is
fundamental to good governance in modern, and of@nieties. A high level of
accountability of public officials is one of thesestial guarantees and underpinnings, not
just of the kinds of civic freedoms enjoyed by théividual, but of efficient, impartial and
ethical public administration. Indeed, public ade@ge of agovernment and the roles of
officials depend upon trust and confidence foundpdn the administration being held
accountable for its actions. The administrative laystem, when working properly,
supplements and enhances the traditional procesiseninisterial and parliamentary

accountability in any system of government.

Accountability does not have a precise meaning. drterlying notion is that of giving an

account or an explanation to a person or body tormvbne is responsible. That part of it is
clear enough. But the form or process of accouligbas that term is used in debate,
varies widely. The process of accountability ranfgesh merely being subject to comment

or criticism, through to loss of office, to persbhability for damage caused by a poor
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decision, and to prosecution for criminal offencBlse discussion in which accountability
is an issue is often confused because of the diffeprocesses and meanings of
accountability. There is often a silent assumptibrat only certain processes of
accountability, such as loss of office, represam ticcountability. But, it is suggested that
the underlying idea of accountability is that o¥igg an account or an explanation, and

that it is necessary to recognize that the proakascountability can vary widely.

The accountability of the executive government decisions made in the exercise of
public powers may be manifested through differeaysv By public powers it is to mean
powers conferred by statute, and when the powekescised in the public interest. This

typically refers to decisions that are amenabl@dicial review i.e. reviewable decisions.

Executive government refers to Ministers and pub&cvants or government employees.
Ministers are accountable to the electorate. Theycalled upon to explain their decisions,
and can lose their parliamentary seat and hende rfimisterial position. However, in
practical terms, they are accountable to the elet@®nly as a group, not as individuals. If
the party of which a minister is a member loseslaation, the minister will lose office
along with all other ministers. In that respect fate of the ministry is closely tied to the
performance of the Prime Minister or Premier of bis her role. But this form of
accountability cannot really be described as actdility for reviewable decisions. The
link is too distant. This process of accountabilgyin reality, not linked to the making of

reviewable decisions.

Ministers are accountable to Parliament for revigealecisions. They can be called upon
to provide an explanation for, and account of tloeicisions. But, there is no convention
these days of ministerial responsibility for revae decisions made by public servants.
And, even at the level of reviewable decisions mhgeministers, the control that the

executive government exerts over parliament mdaats in the ordinary sense, there is no
effective accountability to parliament for partiaulreviewable decisions. Whether an
adverse consequence flows from the making of &wealble decision by a minister, or by a
minister’'s department,it depends upon politicaleasp of the decision, and the process of

parliamentary accountability is a highly politicahe. This is not an effective form of
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accountability for decision-making. A similar commhepplies to the accountability of an
individual minister to the prime minister or premigho leads the Government of which

the minister is a part.

Public servants are accountable to a departmeetal,land sometimes to a minister, for
reviewable decisions that they make. But, in aesysh which most public servants can be
punished or dismissed only for a case, erroneouvgwable decisions do not lead to
sanctions against the decision-maker, unless theside involves misconduct as distinct
from mere error. Accountability involving loss offioe or some formal punishment has
only a slender link to decision making by ministarsd public servants. To treat the
executive government as accountable for the matdimgviewable decisions, by a process
involving loss of office, is erroneous. Neither isters nor public servants are usually
required to submit their decision-making procegsesontemporaneous public scrutiny.
There can be contemporaneous comment upon a dedisai is being made or is

anticipated. A comment may take place in parliamenon the media, or elsewhere. There
can also be retrospective scrutiny, in particuteouigh judicial review, by merits review

when legislation so provides, by an Ombudsman @& of freedom of information

legislation. However, it remains true to say thla¢ tdecision-making process of the

executive government is not transacted in public.

It is also true that responsibility for reviewabtiecisions made by the executive
government is often diffused. This is to mean tleatiewable decisions made by the
executive government are often made by a processrwdideration and advice at various
levels. Responsibility for a given decision maydiidused downwards to various advisers,
or upwards to a departmental policy. For this reaspis often difficult to identify a
reviewable decision made by the executive govermnmwih a particular decision-maker.
That can be a limit upon accountability. Ministersd public servants are not routinely
required to give full reasons for a reviewable dieci. Ministers and public servants are
usually not personally liable for damage or lossseal by a poor decision. If a decision
that goes beyond power is made, the decision-nrakgnt then be liable in damages, but
even then would usually be indemnified by the ekgeugovernment. Decisions made by

the executive government are, of course, subjegidial review to determine whether
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they are made within power (jurisdiction), whethleey are in compliance with the law,
and whether they fair or natural justices. Someegawients have also provided a process
of review on the merits. Many reviewable decisiorede by the executive government are
subject to scrutiny by parliamentary committees, By Ombudsman, or other

institutions  such as the Auditor General arelEthics and Anti-corruption Commission.

Administrative law also ensures transparency incthreduct of government administration
and the decision making process. One of the remeinés of an open government is the
right of individuals to obtain and have  accessirtformation. Government has to
implement the right to get information through gpedegislation. Freedom of information
act, adopted in most democratic countries, affantizens the right to have access to
public documents and the right to be timely infodwé decisions affecting their interests.
Government cannot be held accountable and henbgcsdo criticism unless it opens its
door to citizens. The existence of freedom of infation legislation by itself does not
guarantee open government, rather a developedisystadministrative law is needed for
its proper implementation. Courts, through judicgaliew should be able to compel public
officials denying citizens of their right to getfanmation as provided by law. Institutions,
like the ombudsman should also be able to givees=dto the aggrieved parties whose

rights are denied or violated by the administration

In addition to this role of administrative law efiaf citizens have access to government
information, it also ensures openness in the datisaking process. Administrative
adjudication should be conducted openly. An intexksarty should get prior notice
detailing the nature of the case, time and placehedring. The concerned agency
proposing a certain measure should disclose adlvasit evidence to that party. Such
adjudication procedure allows the party to prepgasedefense and generally create public

confidence in the fairness of the decision- makingeess.

Similarly, the administration should be transparn@nthe rule-making process. Before an
agency, through its delegation power issues ainertde or regulation having a binding
effect, it is required to make the proposed ruleregulation accessible to concerned
parties for commenting and criticism. Once an adstriative rule is legally issued, it
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should be officially published so that the publautt know its content, and if necessary

challenges its legality and validity.

Such adjudication and rule making procedures falthiw the proper scope of
administrative law. Some countries such as Amehaag introduced a comprehensive and
detailed administrative procedure to make the dmeisiaking process open and fair.
Other countries, without adopting a comprehensidmiaistrative procedure, have

introduced specific procedures for the respectdmainistrative action by the agency.

Such procedures do not only make the conduct oérgorent open to the citizen, but also
facilitate public participation in the administrai process. In a state founded on
democratic principles, it is axiomatic that the ibasuman right (beyond access to the
necessities of life) is the right to participateadwil society. Indeed, the very notion of

representative democracy is predicated upon pexgeeising their civil rights.

In any system of government representative, derogcfar its lifeblood depends upon the
participation of the public. Anything, therefore,hieh is likely to increase public
participation in government, or in governmentaligien-making processes is a good thing
regardless of the merits or demerits of an indigldiecision. Obviously, public confidence
in the institutions of government is a central cang for without it, there is likely to be
little inclination to participate. And without a plic perception that one will be treated
fairly by the government, it is doubtful that thenfidence necessary to engender a
keenness to participate will exist. Fairness in dBeision-making process creates public
confidence and motivates citizens to engage iiva@nd meaningful participation in

government administration.

Administrative law lays down the legal framework fthich public’s participation is
recognized and practically implemented. The prilecipf public participation as an
element of good administration allows citizens&we their say or their voice be heard in
the conduct of government administration. In a tgwed system of administrative law,
agencies are required to observe minimum procedunds making judicial decisions or

issuing rules and procedures. The principle of nahtstice which mainly requires an
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individual's defence be heard and get an impadral fair treatment in the adjudication
process acts as a stimulant for public participatitdirectly creating public confidence.
Unless the public gets a positive impression thatdecision making process is fair and

impartial, it will be discouraged to participateather aspects of public affairs seriously.

The rule making procedure, on the other hand, neatly affords an opportunity to

participate in the legislative process. One of suatedural requirements is the obligation
to conduct consultation with concerned parties.hSoonsultation may be manifested
through conducting an open hearing, collecting satigns, comments and criticisms on
the proposed rule or regulation. The concerned@gesrfurther required to take comments
and suggestion from interested parties as an imptite proposed rule. In some cases, it
may be required to prepare a statement of reaslicaiing those comments incorporated,

or submit a justification for the reason that weisregarded.
1.4.4 Administrative Law and Democracy

True democracy states that the executive governmeuld be accountable to the people.
The various aspect of accountability and the rdieadministrative law in ensuring
accountability in government administration haveerbediscussed above. The term
accountability is uniformly applicable to all brdres of government: parliamentary,
judicial and executive accountability. Even thowghministrative law is concerned with
executive accountability, for a true democracy tourish, accountability should be
manifested in all branches of government. For ista the executive branch is
accountable to parliament. It is an idea which umidamental to the operation of
responsible government. Accountability is accouifitgbto parliament and, and the
parliament is the place within which the idea oblpu scrutiny must find its fulfilment.
However, unless parliament strongly challenges ékecutive and takes appropriate
measures, members of parliament themselves sheub@ld accountable to the people for
their failure to act according to the interestlo# public.

Another meeting point of administrative law and denacy is the principle of rule of

law. Administrative law is rooted in the peiple of rule of law. Rule of law, in turn
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nourishes democracy. Every truly democratic systéigovernment rests upon the rule of
law, and no system is truly democratic if it does. Mhere are at least two principles that
are most important for a constitutional governm@&hie first is that the government should
be subject to the rule of law. The government sthoubstly and particularly comply with
the basic laws establishing its constitutional ctite. The second is that the government
should be democratic. These two principles can laperFor example, a democratic
system, particularly one involving representativemdcracy, requires for its proper
working that certain civil liberties be recognizguiptected and applied, including rights to
freedom of speech, freedom of assembly and freedbrassociation. However, the
recognition and protection of these rights necdgseequire that elected governments
should comply with the laws, including the commaw/| that protect those rights.
Consequently, within a government characterizedepyesentative type of constitutional

structure, the rule of law reinforces the democratinciple.

The two principles can also be in conflict. A caetfloccurs when the rule of law is
inconsistent with the democratic will. Historicallsuch conflicts were resolved at common
law by judicial review. Judicial review is neitheore nor less than the enforcement of the
rule of law over executive action; it is the medns which the executive action is
prevented from exceeding the powers and functiesggaed to the executive by the law
and the interests of the individual are protectecbedingly. In order for a government to
be both democratic and subject to the rule of kn,government must be accountable, to
the electorate and the courts. But, unless theesobpudicial review is properly limited so
as to be in harmony with the principle of separatd powers, it may encroach upon the

values of democracy.

The conflict between democracy and administratiwe ik also reflected in the challenge to
justify the democratic basis of administrative ages and administrative decision-making.
Administrative agencies make individual decisiofffeciing citizens’ lives and also set
general policies affecting an entire economy, ttoage usually headed by officials who
are neither elected nor otherwise directly accduatdo the public. A fundamental
challenge in both positive and prescriptive sclstigr has been to analyze and different

administrative decision-making from the standpafit democracy. This challenge is
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particularly pronounced in constitutional systerashsas that of United States’ in which
political party control can be divided between thgislature and the executive branch,
each seeking to influence administrative outcorivesch work in administrative law aims

either to justify administrative procedures in denatic terms, or to analyze empirically

how those procedures impact on democratic values.

A common way of reconciling unelected administratalecision-making with democracy
is to consider administrators as mere implemermkdgcisions made through a democratic
legislative process. This is sometimes called ttransmission belt model of
administrative law. Administrators, under this mipdare viewed as the necessary
instruments used to implement the will of the deratically-controlled legislature.
Legislation serves as the ‘transmission belt’ ® dgency, both in transferring democratic
legitimacy to administrative actions and in conisiray those actions so that they advance

legislative goals.
1.5 Administrative Law in Civil Law and Common Law Countries

The comparative method is useful in many brancliéava It is particularly important in
administrative law, because of the nature of thadileg problems, related way of
controlling government according to the interestsboth state and citizen, which is
common to all the developed nations of the westiandany developing countries of the
third world. There is a clear difference with regmto the scope of and the approach to

administrative law in these two legal systems.

France is the source of a distinct system of Adstiative law known as ‘droit

administrative’, which has a huge impact not omycivil law countries, but also on the
system of administrative law of common law courstritn France, Italy, Germany and a
number of other countries, there is a separateesysf administrative court that deals
with administrative cases exclusively. As a natutahsequence, administrative law
develops on its own independent lines, and is noteshed with the ordinary private law
as it is in the Anglo- American system. In Frandeoit administrative is a highly

specialized science administered by the judicialgnf the conseil de etat, which is staffed
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by judges of great professional expertise, and hyetvork of local tribunals of first

instance.

The British system of administrative law, which fa@lowed through out the English-
speaking world, has some salient characteristi¢sctwdistinguish it sharply from the
administrative law of other European countries #éidgpcontinental legal system. The
outstanding characteristic of the Anglo- Americgstem is that the ordinary courts, and
not special administrative courts, decide caseslwng the validity of government action.
This can be attributed to the conception of theqiple of rule of law as developed by
Dicey, which among other things emphasizes the lugsn of disputes between

government and the citizens through the ordinanytso

The scope of Administrative law is also wider imjge in the continental system compared
to its common law counterpart. Administrative law divil law countries covers issues
such as the organization, powers and duties of radirative authorities, the legal
requirements governing their operation, and theedies available to those adversely
affected by administrative action. It also includsabjects like the structure and
composition of the various administrative agence®a) service law, the acquisition and
management of property by the administrative aitiesyr public works, and contractual

and non- contractual liability of administrativetiaorities and public officials.

In Anglo- American countries, administrative lawlimited to delegation of rule- making
powers, adjudication of administrative cases, menaad procedures of exercising these
powers, the mechanisms of controlling and the al#el remedies. It mainly focuses on
control through the courts or judicial review ofnadistrative action by the ordinary
courts. Hence the study of composition and strectfr administrative power is not its

primary concern. Wade & Forsyth, commenting on gust have said:

“ An exhaustive account of the structure and fiomst of government is not necessary in
order to explain the rules of administrative laworeover, its domain extends only when
public officials exercise powers and discharge efytwhich are in the nature of public

power and statutory duties. In other words, adriive actions which are a private law
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nature meaning relations arising out of contractadyninistrative authorities and their

extra- contractual liability falls outside the seapf administrative law.
1.5.1 Administrative Law in Common Law Countries
(Source- wikipidia (http://en.wikipedia.org/wiki/Awinistrative_law)

Generally speaking, most countries that follow trnciples of common law have
developed procedures for judicial review that lithié reviewability of decisions made by
administrative law bodies. Often, these procedarescoupled with legislation or other
common law doctrines that establish standards fopgr rulemaking. Administrative law
may also apply to review of decisions of the sdecakemi-public bodies such as non-
profit corporations, disciplinary boards, and otldecision-making bodies that affect the

legal rights of the members of a particular grouprtity.

While administrative decision-making bodies areenftontrolled by larger governmental
units, their decisions could be reviewed by a caifrgeneral jurisdiction under some
principle of judicial review based upon due procgdsited States) or fundamental justice
(Canada). It must be noted that judicial revievadministrative decision, is different from
an appeal. When sitting in review of a decisiorg tourt only looks at the method in
which the decision has been arrived at, whereappeal, the correctness of the decision
itself is under question. This difference is vitalappreciating the administrative law in

common law countries.

The scope of judicial review may be limited to e@rtquestions of fairness, or whether the
administrative action is ultra vires. In terms dfra vires, actions in the broad sense, a
reviewing court may set aside an administrativeisiae if it is patently unreasonable
(under Canadian law\Wednesbury unreasonablender British law), or arbitrary and
capricious (under U.S. Administrative Procedure Asmtd New York State law).
Administrative law, as laid down by the Supreme € India, has also recognized two
more grounds of judicial review which were recogeibut not applied by English Courts

viz. legitimate expectation and proportionality.
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The powers to review administrative decisions angally established by statute, but were
originally developed from the royal prerogative tarof English law such as the writ of
mandamus and the writ of certiorari. In certain @oyn Law jurisdictions such as India,
or Pakistan, the power to pass such writs is atitotisnally guaranteed power. This
power is seen as fundamental to the power of jadieview and an aspect of the

independent judiciary.
1.5.2 Droit Administratif

French administrative law is known as “droit adrsiratiff’, which means a body of rules
which determine the organization, powers and dutfgsublic administration and regulate
the relation of the administration with the citizeof the country. Administrative law in
France does not represent the rules and prinogplasted by the parliament. It contains the
rules developed by administrative courts. Admiaittee law in France is a judge- made
law. This seems strange for a country, represestati the civil law legal system,

characterized by the statute law as the primarycsoof law.

France also has dual court structure: adminisgatourts and the ordinary courts existing
and functioning in an independent line. The highedministrative court is known as
Conseil d'etat, which is composed of eminent cegltvants, and deals with a variety of
matters like claim of damages for wrongful actsgoivernment servants, income tax,
pension, disputed elections, personal claims af servants against the state for wrongful

dismissal or suspension and so on.

Napoleon Bonaparte was the founder of the droit idbtratiff who established the

Conseil d'etat. He passed an ordinance depriviegldlw courts of their jurisdiction on

administrative matters and other ordinance matteat could be determined only by the
consei d’etat. In pre- revolutionary France, a b&dgwn as Conseil du roi advised the
king in legal and administrative matters, and alsscharged judicial functions such as
deciding disputes between great nobles. This aldatesion between those who supported
the executive power over judicial powers (Bonapts}i and those who supported the

jurisdiction of the ordinary courts (reformistsh August 1790 a law that abolished the
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Coneil d’ roi and the power of the executive wassea based on the justification of the
principle of powers. This law also curtailed thens powers. However, in 1799,

Napoleon, who greatly favoured the freedom of tthaiaistration, established the Consei
d’etat . However, its function was limited to arveary role. It had no power to pronounce
judgments. In 1872, its formal power to give judgmnevas established and in the
subsequent year in 1873, a law that make the jatisd of the Conseil de etat final, was
issued respect to all matters involving the admmai®n. In 1889, it started receiving

direct complaints from the citizens and not through ministers. In case of conflicts

between the ordinary courts and the administratwarts, regarding Jurisdiction, the
matter was decided by the Tribunal des conflictisis Ttribunal consisted of an equal
number of ordinary and administrative judges and yweesided over by the minister of
Justice. Droit Administratif does not represennhpiples and rules laid down by the French
parliament; it consists of rules developed by tidges of the administrative courts. Droit

administratif therefore, includes three seriesubés:

1. Rules dealing with administrative authorities andfic@als; for example,
appointment, dismissal, salary and duties, etc.

2. Rules dealing with the operation of public servitesmeet the needs of the

citizens; for example, public utility like electitig, water etc...

3. Rules dealing with administrative adjudication; fxample, private and public
liability of public officials.
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The following are the main characteristics of tbaseil de etat

» Those matters concerning the state and adminigrdtiigation fall
within the jurisdiction of administrative courtscanannot be decided by
the ordinary of courts of the land.

» In deciding matters concerning the state, and adimative litigation,
special rules developed by the administrative tsoare applied

» Conflict of jurisdiction between ordinary courts daradministrative
courts are decided by the agency known as Tribdeslconflicts.

> It protects government officials from control o&tbrdinary courts.

» Consell de etat is the highest administrative court

Brown and Garner have attributed to a combinatbriollowing factors as

responsible for the success of Conseil de etat.

The composition and functions of the consei d’etat

The flexibility of its case- law,

The simplicity of the remedies available before @deninistrative courts
The special procedure evolved by those courts, and

Y V. V V V

The character of the substantive law, which theyhyap

Further reading

DEVELOPMENTS IN EUROPEAN ADMINISTRATIVE LAW

Frank Esparraga

The question that has frequently been asked i®ssselated to what can be
achieved by comparing different systems of adnmatiste law. There are those
(Schwartze) who say that administrative law is ehmécal field which is a
fruitful source for finding “functional equivaleritand that it can readily be
compared. It has been suggested in this paper diffgrent systems of
administrative laws are influenced to a varying rédeg by political,
constitutional and historical experiences and amidt is not suggested any
correctness in the view of skeptics who say thahiadtrative law is the

clearest expression of the national characterpefaple. The convergence of the
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different European systems of administrative lawdi to an even greater
harmonization of law. Any comparative study also/ese a variety of purposes.
By providing perspective, comparative study helpgaiunderstand better our
own administrative law, to stimulate our minds agobssible weaknesses, and

to assist legal reform to find creative solutioosgroblems.

BELGIUM

The Belgian legal system is patterned to a largerg>upon that of the France’s
legal system During the 19th century, the Belgiatinary courts worked out a
system of substantive droit administratif similarthat of the French system. In
Belgium, the Constitution requires the judicial dsuo hear disputes over civil
and political rights. Citizens’ rights with respéotadministration are held to be
included in these rights, except when they areiBpaity withdrawn from the

jurisdiction of the courts by statute and placedhimi the jurisdiction of the

administrative courts. The Conseil D’Etat, estdidi in 1946, is the highest
administrative body with several specialist adnmaisve courts. The lower

courts known as la Deputation Permanente du CoigeNincial also have

jurisdiction in certain administrative matters suab taxation. The Conselil
D’Etat has five divisions, each with five membeérsaio of these handle cases in
French; two handle cases in Dutch; and one isgulh The laws relating to the
Conseil D’Etat empower the administrative sectidrth@ court to set aside a
decision (a term which covers all acts and reguati of administrative

authorities) made by an administrative authorittycourt. This power is also
limited by the general jurisdiction of the judiciaburts. The Conseil D’Etat
may quash a decision and undertake full judiciaien® under a number of

conditions.

Power to quash or vary The Conseil D’Etat has the power to quash deassio
dealing with disputes with the administration. Heee Belgium does not have
lower administrative courts. For administrative teet, the Conseil D’Etat is

the place of the first and the last resort. The tniogportant cases that the
Conseil D’Etat can deal with are those which ineotitie quashing of acts and
regulations of administrative authorities. Suchesaare of general interest and
are brought to ensure that the law, as opposeadividual rights, is respected.
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The Belgian Conseil D’Etat lacks competence whea #pplicant has the
possibility of taking action before the judicialdyowhich is empowered to hear
problems involving personal rights, with the exoaptof disputes over certain
political rights which are reserved to the admnaiste courts. However, an
application to quash an administrative regulatidwags falls within the
jurisdiction of the Conseil D’Etat since such apgtions are of a general nature

and independent of whether or not an individuaggtrhas been interfered with.

Belgian law makes a sharp distinction between paisapplications to have an
administrative measure quashed and objective aglits where the
application is made independently of whether orindtvidual rights have been
interfered with. The former applications are geltgraeard in the judicial

courts and the latter in the administrative courts.

Power of full judicial review: This is a very restricted power and is only
available for a limited number of specific caserl ldown by statute and
essentially dealing with electoral matters. Theispliction of Belgian
administrative courts, as will be seen, is quiteawa when compared with the
administrative courts of other countries. When a@mes to substituting a
decision, the principle of separation of administex and judicial functions
prevents the Conseil D’Etat from further activityah quashing the decision.
Consequently, when requested to vary or substntadministrative act that is
being challenged before it, the Conseil D’Etat milestlare itself incompetent.
As to fines, the controversial question of whetbemot the Belgian Conseil
D’Etat was entitled to impose a fine was answere@ i1990 statute, which
granted the Conseil D’Etat the right to impose r@e fion an administrative
authority that failed to act on a judgment to stla a decision. With regard to
damages, the Conseil D’Etat does not have the attro attach an order to
pay damages to its judgment to quash. Personscsubjpublic law are subject
to tort liability, and an applicant must turn toetjudicial judge to enforce
performance ordered in judgments of the Conseilt&®l'EAs to compensation,
the Conseil D’Etat determines requests for damagasght against the state or

public bodies for injury sustained as a result @asures taken by them. The
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procedure is rare and the Conseil D’Etat only cdetees it when no other

competent court is found.

Belgian Conseil D’Etat is, therefore, obliged bytwe of Article 177 of the
Treaty, as a court of last resort, to submit akgjions raised by it that involve
interpretation of European Union Law to the Eurap&ourt for preliminary

ruling.

The effects of decisions of administrative courtsAny decision emanating
from the Conseil D’Etat, which quashes an admiaiste act, has retrospective
effect, although this is limited, in cases of twmsiderations of equity, public
utility and certainty. When an administrative exguashed, the decisions taken
by virtue of that act also lose their legal baBiscause of the fact that it has an
absolute binding effect, a decision ordering that administrative act be
guashed creates a precedent binding on all cdarteeory, the Conseil D’Etat

is not bound by the decisions of other courts,itoiaikes them into account.

With regards to the enforcement of decisions of iadhtmative courts in
Belgium, some laws force public persons and pubbdies to be subject to
public law to register in their accounts, shoulé ttase arise, the debts that
result from adverse judgments handed down by adtnative courts. An
applicant may, in the case where the Conseil D’Be&tision has not been
granted, apply to a non-administrative court toaobtreparation for the loss
suffered and may also request the annulment afi¢headministrative decision.
In 1991, a law which allowed the Conseil D’Etatstespend the carrying out of
a particular act or decision by the administratibthe act or decision would be
likely to cause the applicant serious loss or damzfga kind which would be

very difficult to repair once it had occurred. Wasoduced.

GERMANY

Administrative law in Germany is concerned primantith the validity or
revocability of administrative acts and the rightaddministrative action. There
is a tendency towards codification in large paft&erman administrative law
being codified.
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There are five jurisdictional branches in Germaegch with its own court
organization: the general courts; the administeatourts; the tax courts; the
social courts; and the labour courts. There is alsoonstitutional court. In
addition to the general administrative courts,tthecourts and the social courts

are also considered to be administrative courteitain instances.

There are thirty-five general administrative ceudf the first instance—
Verwaltungsgerichte; ten appeal courts—Obervenmgtgerichte; and the

Supreme Court, the Bundesverwaltungsgericht.

Power to quash or vary: The administrative judge in Germany has the power
to quash a decision in two ways. The first, whiglmiost often used, is intended
to protect a personal right or interest by quashirg contested act. Since the
object of this action is the protection of rightsimterests of individual persons,
the judge must restrict considerations to the pérthe act that appear to be
unlawful. The second form of action is the direelview of rules and
regulations. This enables the administrative juttgeevoke certain executive
rules which do not have the authority of law. Thight to review may be
exercised over certain local planning regulationd the law of the “Lander”,

on condition that the ‘Land’ has incorporated tleigiew procedure into its law.

The German administrative judge has also the ptovebtain an administrative
act from the administration, but cannot issue amiagtrative act in the place
of the administration. However, the administrajivege can quash any decision
which refuses to grant a request and can obligadnanistration to come to a
new decision which takes into account the groumstiie decision. In some
instances, the judge can oblige the administratoissue the act requested by
the applicant. Another possibility open to the Gamnadministrative judge is to
order measure that is to be served or withhelds Tihvolves full judicial
review, but is reserved to certain well-defined terat and is intended to get the

administration to pay out a certain sum of money.

Additional powers: In the case of the quashingrohdministrative act that has
already been carried out, the administrative judgey decide the manner in
which the administrative authorities should reséitthe previous situation. The
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judge cannot, however, substitute himself for tlenimistration to do this.
Judicial courts, in principle, have jurisdictiondader the payment of damages.
This is the case when the State acts as a privasom, in the case of State
liability as a result of administrative acts gowsarby administrative law, or in
the case of compensating private persons in exjatapr for public purposes.
Administrative courts determine State liability ulsng from contracts entered
into by the administration and, in likewise, theat8ts liability towards its
public servants. The orders or judgments and dewsof these courts may be
carried out in accordance with the rules of the €€ad Civil Procedure
involving the State. The court can appoint a comeauthority to carry out its
orders in accordance with the orders of the courérwthe administration is
inactive. The provisions of the Code of Civil Prdaee to force performance
are applicable to the decisions of the administeattourts. However, it is
indeed rare that steps have to be taken to foreeadministration to apply or
carry out an order. On most occasions, the coulsisions or orders are
obeyed.

Referral before an international court: In the case of conventions dealing
with refugees and stateless persons and also incdke of the European
Convention for the Protection of Human Rights, therman judge applies
international conventions on condition that thesmventions have been
incorporated into the domestic law. The generaguf international law take
precedence over domestic laws, and directly cnegités and obligations for all

citizens.

Article 177, paragraph 1 of the EEC Treaty, recqiceurts of the last resort,
from which there is no appeal, to transfer all goes to which European
Union law may be applied, to the European Courfwdtice for preliminary
ruling. German administrative courts are bound #d&et account of the

judgments of the European Court of Justice.

The effects of decisions of the administrative cots: Judgments given in
administrative cases have relative authority amdsaibject to challenge. They
only bind the parties in relation to the matter aemmed. This relative effect
stems from the fact that the object of the act®mot to decide whether the
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administrative act is unlawful, but to pass judgimen the applicant’s claim.
The subjective nature of an action to have an adimitive act quashed
explains the fact that the decision has only reéathinding authority. Third
parties are, however, bound by the fact that thmimdtrative act has been
guashed. Decisions quashing regulations are fimal #ese decisions are
published. Any administrative act which is quash&dnade retrospectively
invalid and, if possible, is deemed never to haxisted. A decision declaring
that a regulation is unlawful takes effect ab enitinless this would cause legal

uncertainty.

The enforcement of decisions of administrative cows: In general, the

administration respects the principle of the rdléaw, and applies the decisions
of the administrative courts without direct outsigeessure. Problems of
enforcement that occur in the cases where the agtigin brought before the
court do not have the effect of suspending the @ctecision challenged. In
such cases, when the administrative court deckamesct or decision annulled,
the court may, upon the application of an integkgiarty, specify the way in

which a administration must apply its judgment.

The administrative courts may oblige the adminigirato take a decision or
carry out an act that it previously refused to doSuch a court order may be
accompanied by the imposition of a periodic fine.aAgeneral rule, the Code of
Civil Procedure may be relied upon the administeatnatters to ensure that the
decisions and judgments of the administrative coaré enforced. The Code of
Civil Procedure provides a specific measure to dker to encourage the
administration to comply voluntarily with the deciss of the courts. The court,
before deciding what enforcement measures to adopist inform the
administration of the decision it intends to pronoe and accord a specific time

limit in which the decision should be applied.

FRANCE

Administrative law has evolved as a special brasfdaw in France with a three
tier system of general administrative courts. Tingt tier has the Tribuneaux
Administratifs; the second tier has five Cours Adisiratives d’Appel; and the
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highest administrative court is the Conseil D'Btatwhich appeal is required,
although in some instances the Conseil D’Etat mayabcourt of the first

instance.

Power to quash or vary: In actions brought invajvabuse of power, the judge
is informed of arguments which challenge the légaif administrative acts. A

judge, in the French Conseil D’Etat, may pronoutite contested decision
quashed, if it turns out to be unlawful, otherwiesre are no further powers to

annul.

Power of full judicial review: In full judicial reew, questions involving the
recognition of personal rights and which are atacho an individual legal
situation are, in principle, referred to a judgesuch cases, the judge may order
the payment of money, or reverse the decision,iangkrtain cases the judge
may even substitute a decision. The extent of tbeeps actually varies
according to the subject matter. Appeals agairstubdgments made after full
judicial review are heard by the administrative tewf appeal, and only go to
the Conseil D’Etat on further appeal. Cases comegrabuse of power are
appealed before the Conseil D’Etat, but since 1&%2eals involving abuse of
power lodged against individual administrative d@ms have been

progressively assigned to the administrative confregppeal.

Additional powers: In actions against the abuse of power and in mstior full
judicial review, the administrative judge is neitle@abled to issue an injunction

against the administration, nor may the administnabe ordered to pay a fine.

It is a basic principle of French Public Law thhe tadministrative judge is
careful not to interfere with the activity of thdnainistration or to give orders to

the administration.

The effects of decisions of administrative courtstin France, the effect of a
court decision varies. In most cases, it is onlgtnee, but may be absolute if
the decision quashes the administrative act aa ultes. Once administrative
acts have been quashed, they lose all legal effmots can no longer be
enforced, either by the administration itself ordny other court. Acts quashed
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as ultra vires are deemed to have never existed, they disappear with

retrospective effect from the country’s legal framoek.

The enforcement of decisions of administrative codir The majority of the

decisions of the administrative courts are appire8irance, although, in recent
years, there has been an increase in the numbappdications claiming that
decisions have not been applied. Putting asideféild on the part of those
involved, the principal cause is due to the comipfeaf the decisions, and the
lack of legal knowledge of many persons and bodissibject to administrative
decisions. A Decree dating back to 1963 provideseghanism that aims to
prevent administrative court decisions being igdose as to encourage their
application. There is a separate division of then€éd D’Etat which ensures
that this aim is attained. Two Acts of the Parliatmén 1980’s and the 1987’s,
reinforced this aim and added coercive measuressdticts empower the
Conseil D’Etat to impose periodic penalty paymeoyscompelling fines on

persons or bodies subject to public law and, inergegneral terms, on private

persons or bodies charged with running public sesui

1.6 Development of Administrative Law

1.6.1 In General

Unlike other fields of law, administrative law isrecent phenomenon and can
fairly be described as ‘infant.” Historically, itsnergence could be dated back
to the end of the 19th century. This era markedatheent of the ‘welfare state’
and the subsequent withering away of ‘the poliegest The interventionist role
of the welfare state practically necessitated thereiment of the nature and
extent of power of governments. Simultaneous, witbh necessity came the
need for controlling the manner of exercise of poseas to ensure protection
of individual rights, and generally legality andrifeess in the administration.
With such background, administrative law, as all@ggtrument of controlling
power, began to grow and develop too fast. Typjcalith the proliferation of
the administrative agencies, administrative lawstasvn significant changes in

its nature, purpose and scope.
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Presently, administrative law, in most legal systems significantly developed
and undoubtedly recognized as a distinct branchawf However the path
followed to reach at this stage is not uniform amailar in most countries.
Administrative law is unique to a specific count§uch uniqueness can be
explained by the fact that it is the outcome of fwditical reality, economic
circumstances and the nature of the legal systewaping in that country. It is
also highly influenced by the constitutional stuuet the system of government
and principles of the public administration adopbgdhat country.

Generally, the proliferation of the administratagencies and the expansion of
delegated legislation were two significant factdos the growth of the
administrative law in most countries. The 20th oenptmarked with the vast
increase of administrative agencies with vast amdewanging powers. This
necessitated legislative measures and judiciatference aimed at controlling
the manner of exercise of power of these entitteassto ensure protection of
individual rights and freedoms. As a result, masirdries introduced specific
and comprehensive rules and procedures governiminedrative adjudication
and rule-making. In US, the Administrative ProcedAct which was made law
in 1946 is one such example of a comprehensiveonsgpto deal with the
growing power of agencies. Since then, the landsaapthe history of the
American administrative law has been changed sagmifly. Similarly, in
England the Statutory Instrument Act was promulgiatethe same year (1946)
even though it was not as comprehensive and infaleas the American
counterpart. The Act was a direct response to thex acreasing power of
agencies, more specifically, the delegation povergencies. In the 1920s fear
developed about the volume and nature of the deldgkegislation being
produced, which was not receiving parliamentaryutsty; many sought
necessary or desirable.

In 1929, lord chief justice Lord Hewart publishedeTNew Despotism in which
he railed against what he saw as dangerous andnualbed growth of

bureaucratic power. In 1932, the report of the Rmfnore-Scott Committee
on Ministers’ powers was issued. The report, ambog®er things, explained

the inevitability of the delegated legislation, aradso suggested some
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safeguards. The report also recommended bettetirgcraf the vesting in
Ministers of ‘oppressive’ powers. This, finally,dig¢o the enactment of the

Statutory Instruments Act of the 1946.

However, the growth of the administrative law ist dinited to statutory
prescriptions of rules and procedures governing atiministrative process.
Courts have also played important roles in shapireg form, substance and
scope of the administrative law. In England, utité Second World War and in
the period immediately following 1945, courts contd limiting the scope of
their controls. Such judicial restraint was relaeddr the 1960s and there was
judicial revival and activism with the judiciaryalaiming their proper role of
ensuring the legality and fairness of exercise ofegnmental powers. In
America, where the judiciary has firmly assertedsifrong position in checking
the constitutionality of parliamentary legislatioine courts didn’'t hesitate to

review administrative decision, including delegatsgislation.

In France, Italy, Germany and in a number of otteemtries, there is a separate
system of administrative courts which deal with @adstrative cases
exclusively. As a natural consequence, adminisgdaw has developed on its
own independent lines, and is not enmeshed witmairg private law as it is in

the Anglo-American system.
1.6.2 Ethiopia

It is very difficult and challenge to talk aboutthistory of administrative law
in Ethiopia. Administrative law is still not welleveloped, and it is an area of
law characterized by the lack of legislative refoitris also a subject in which
too little attention is given in terms of reseassid publication. Even though it
cannot be denied that there are some specificldigiss scattered here and
there, which are relevant to the study of admiatste law, it is still at a very

infant stage.

When one looks into some of the specific legiskaiocone could easily realize
that they are not in effect rules and proceduresafiner of exercising power,
or in general terms tools of controlling governnargower. Rather they are
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enabling acts conferring power on administrativereies. However, since
administrative law is in essence the mechanism aoftrolling power such
enabling acts granting judicial and legislative posvit could not in any way

signify the existence of administrative law in aoaintry.

Hence, the historical development of the administedaw should be studied in
terms of the process of legislative and judicialveraent to curb the excess of
power. In Ethiopia, the history of government isgkly characterized by
arbitrariness and lack of effective legislativaigial and institutional control of
power. That is why it is challenging to record thistorical development or

growth of administrative law.

In the final analysis, it becomes convincing thne tssue has to be dealt with in
terms of describing the growth of administrativewpo and the respective
absence or few instances of legislative, judiaigtitutional attempts to control
the exercise of administrative power. Ultimatehis task becomes the study of
the constitutional history of Ethiopia, as the adiistrative law history could not

be significantly different from its constitutionaistory.

Up to 1987, the previous three constitutions of 1881, 1955 and 1974 did not

contain any meaningful and practical limit on tlwever of government.

The 1931 constitution was simply a means of ceming power of the
Emperor, and as Markaris has explained, it wasigdesl as a legal weapon in
the process of centralization of governmental pow&he 1955 revised
constitution has showed little improving in thigaed as it tried to define and
distribute powers of government. It also includedvisions entitling the
citizen’s fundamental rights and freedoms. Butaileld to do away with the
accumulation of power in the hands of the EmpéeFbe Emperor still retained
law-making power sharing it with parliament, andigial powers, which were
illdefined in the constitution as ‘the power to mtain justice’ and the essential

executive powers were vested directly on him.

Such being the constitutional set up during thagfiit is naive to talk about the
control mechanisms of power of the executive sitiea ultimately means
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checking the unquestionable power of the Emperoweé¥er, it is be unfair to
inter this conclusion as an indicative of the tgpadture. There were some
attempts and signs towards addressing the griesanfecitizens against
maladministration. There was, for instance, a latige effort to establish the
Ombudsman during the last days of the Emperor Hadiasie's regime. In
attempt to come up with a new constitution, a decaftstitution was prepared
which devoted the ninth chapter to the establishin@dnthe office of the

Ombudsman. This draft, and thereby the establishraérihe Ombudsman,

remained in paper as a result of the fall of thepBrar in 1974.

During the same period, an unsuccessful attemptwmate to introduce for the
first time an Administrative Procedure Act that gaows the decision making
process of the administrative agencies. The drafts wiot actually as
comprehensive as the American Administrative Procedct since it failed to
deal with the rule making procedure of the agendtescope is limited only to
providing mandatory adjudication procedures of thgencies and the

establishment of the administrative court reviewtimgjr decision.

In addition to such unsuccessful attempts, thebkskament of some the
administrative courts like the Civil Service Trilalnand an administrative
tribunal entrusted with the power of reviewing asseent of tax may be taken

as one step ahead for the evolution of the admatige law in Ethiopia.

The courts were also not totally silent in exergysiheir proper role of checking
the legality of power of the executive. In very féwstances, the courts used
their ordinary power of interpretation of laws agutertained disputes between
the citizen and the government. In one reported,casourt issued an order of
mandamus compelling the agency to discharge ital legty towards the
plaintiff. This, even though, is a single and isethincident is an indicative of
the uncoordinated effort of the judiciary to wake fnom the deep sleep of
judicial restraint. It should also be rememberedit tthe judiciary be totally
blamed for failing to assert its proper place &g ‘guardian of liberty.” This is
mainly due to the fact that the citizen didn’t Iaokthe judiciary seeking redress
against the government. There is no role for thetcdo play in the absence of
a petition made to it. Too many reasons could betimeed for such incident.
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But, lack of public confidence in the judiciary lesftive of absence of
independence of the courts may be cited as onkeotantributing factors for
the lack of an active judiciary.. This is true motly with respect to the scope
and extent of judicial control of administrativetian during the Imperial era,

but can also be taken as a general truth abeyuthiciary to the present day.

Administrative law didn’t show any progress duritigg Dergue regime. The
1987 constitution was not devised to limit the powakthe government. Hence,
one should not expect administrative law to deviiem the prevailing

constitutional structure and develop as an instntraeéchecking the executive.

The present Federal Democratic Republic of Ethigpie 1995 has laid down
the constitutional framework for the developmentiod administrative law. It
contains key principles of government administratibke accountability,
transparency, and public participation. It alsoigeages the establishment of the
Ombudsman and the Human Rights Commission. Six syesdter the

constitution, the two institutions were establishgdhe parliament.

1.7 The Present State and Future Prospects of Admstrative Law in
Ethiopia

Around 1880, the renowned English constitutionalylar professor A.V.Dicey,
misled by his misconception of the rule of law, ymty stated that England did
not have administrative law. Almost after a centumywhat can be said a total
reversal of the Dicey’s position, the renowned lishgjudge Lord Denning
commented that ‘...it may truly now be said that vaedna developed system of

administrative law.’

Given the current situation in Ethiopia as to tlwepe and impact of the
administrative law, it may be unfair to say thathiBpia does not have
administrative law. But, it is equally true that ane can boldly declare that
we have a developed system of the administrative’ I&till there is no

administrative procedure governing administrativeecision-making or

delegated legislation, either at the federal otestavel. There are only few
administrative courts poorly organized, highly sdbjto executive control and
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ineffective due to lack of expert administrativalges and absence of clear
guidelines regarding their qualification, proceducé appointment and
dismissal. Control of administrative action througidicial review is almost
non-existent. Institutional control through the Qmdbman and the Human
Rights Commission is not as developed and effecdseét should have been.
Generally, the legal instrument to bring about adstiative justice, executive
accountability and good governance is far from teideveloped in a
comprehensive and systematic manner. Presentiyetbe for such a developed
system of administrative law is beyond necessitjie Tquestion of the
administrative justice is still an unanswered goestfor the citizens of

Ethiopia.

The implication of the federal structure is thaerth is a possibility of the
Federal and the state administrative law. Sincetmstitution envisages for the
establishment of the executive branch at the dkel as one organ of
government, it is be up to the states to formullaé®r own administrative law.
This means that the decision making and rule-magmgedure of one regional
state may be different from that of the other stateeven from that of the

federal state.
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UNIT SUMMARY

Administrative law is a recent phenomena and stilsat an infant stage. It was
even recognized as a distinct subject during ttie @é8ntury. This is due to the
fact that the political and economic circumstanttes gave rise to its existence
occurred at that time. At the end of the 19th centthe ‘Police State’ which
was rooted on the ideals of the free market econ@md political system, has
proved a failure in addressing the social evils a@udfering of the mass
population. The outcome of this condition was tiréhlof the ‘Welfare State’;
that endowed with more and wider powers in charfgelaying a positive role
in the political, economic and social life of thedividual and the population at

large.

The birth of the welfare state justified conferriwgder powers on government
regarding the interest of the public. But with mpm@vers came, there was the
inevitable danger and the potential danger of litssa. Hence, it was realized
that there should be a mechanism to control sugfepabuse. Administrative

law was then born as a legal instrument to cartysaah control on the exercise

of power.

Administrative law could be defined in so many eliéint ways. However, its
main purpose, to control of power, should alwaygheebasic element in any
attempt made to define it. When one starts toysadininistrative law, he
should begin by closely looking at its sources. tTimcludes constitution,

statute, delegated legislation and judicial opiniddministrative law is closely
tied with constitutional law, and it could not bederstood fully without

reference to its constitutional foundations. Adyathere is no significant

difference between the two, apart from their scape hierarchy.

The scope of the administrative law is always bengnwider due to the
dynamic changing nature of the administrative psecén most countries, the
rules, principles and procedures of the adminisgalaw are applicable not
only in case of exercising public power by agenchag also in the decision
making process of the public enterprises havingaopoly power, universities
and private companies exercising governmental fonstthrough contracts.
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However, it should always be remembered that aditnative law is only
concerned with the manner of exercising power aheé tegality of
administrative decision, but not with the substancemerit (wisdom) of the
decision itself.

Administrative law is not an isolated subjectslinfluenced by different factors
and it shares a common ground with other conceéjdsministrative law has
now become a pivotal legal instrument to maintaie of law, to facilitate good
governance, to ensure the protection of humangight to uphold the principle

of democracy.

Administrative law evolved along different liness Inature and characteristic
vary from the common law and civil law legal systerAdministrative law in

France is characterized by the existence of inddgr@nadministrative courts
side by side with the ordinary courts, the conseietiat, which is the final
administrative court in disputes between the aitiaed the government, was
established as the supreme judicial organ on adtrative matters. On the
contrary common law countries didn’t have such tgpe&lual court structure.
The ordinary courts were empowered to adjudicatpules between the citizen

and the government.

Administrative law does not have a very long higtddowever, its nature,
essence and scope is expanding and rapidly chan§uah rapid growth and
change could be explained by the ever-fluctuatorghfand structure of nature

of government and administrative process.

Review Questions

1. Is it possible to define administrative law hatit resorting to its control

element? If, “Yes,” how?

2. What distinguishes the red light theory frora green light theory?

3. How does the administrative law ensure thegatain of human rights?
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4. Assume that the Ethiopian Electric Light andvBoCorporation refuses to
provide service to an applicant and discontinuessérvice to a certain
customer without any justifiable ground. Are suaseas simply matters that
should be settled based on the law of contractdfwilaw issue) or public
law issues to be governed by the rules and priesipf the administrative

law?

5. What is Conseil de etat? Is there any conglitat basis to establish such

type of administrative court in Ethiopia at thedeal level?
6. Discuss the role of administrative law in faating the democratic process.
7. Describe the relationship between administradive constitutional laws.
8. What is the central purpose of an administrdave?

9 What makes it difficult and challenging to writee historical development of

the administrative law in Ethiopia?
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UNIT TWO: CONSTITUTIONAL FOUNDATION AND LIMITATION
OF ADMINISTRATIVE LAW

Introduction

This unit explores the impact and implicationstad tonstitutional principles of
rule of law and separation of powers on the naaune scope of administrative
law. It begins by introducing meanings of rule @wl which comprise
procedural and substantive elements. The traditioreaning of rule of law
may be summarized as the principle of legality. dliyg here refers to the
legality of an administrative action. Any actiorkéa by any public official or
an agency should be within the scope of power giwehaw. Administrative
law is rooted on the principle of rule of law siniteis a power-controlling
instrument. It simply tries to ensure the legatifyhe administrative action. The
first part of this unit discusses how administratiaw could be justified on the

principle of rule of law.

The second part tries to see the impact of theciplim of separation of powers
on the scope of the administrative law. Accordimghie strict application of the
principle of the separation of powers, neither argh the government should
have the powers of the other organ. Contrary te #uministrative agencies
accumulate all the powers of the three organs ekgonent. Although this
could be justified on practical grounds, the prheiof separation of powers
acts as a limitation on the extent and exerciseugh powers by agencies. On
the other hand, the principle limits the scopehef judicial review. The proper
scope of power of ordinary courts only checks #gality of an administrative
action. If they try to review the merit of the dgon, they are in effect of
encroaching upon the power of the executive, wigch gross violation of the

principle of the separation of powers.

Objective: At the end of this, unit students are epected to:

> Define rule of law
» Distinguish procedural and substantive elementsilefof law
» Discuss how rule of law is the foundational badishe administrative

law
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> Define separation of powers

> Identify the application of the separation of posvander the F.D.R.E.
Constitution

» Discuss how separation of powers is a limitatiorth@ administrative

law

2.1 Rule of Law as a Basis of Administrative Law

The expression “Rule of law” plays an importanterol administrative law. It
provides protection to the people against the rmatyit action of the
administrative authorities. The expression ‘ ruldaw’ has been derived from
the French phrase ‘la principle de legalite’, megra government based on the
principles of law. In simple words, the term ‘rudélaw, indicates the state of
affairs in a country where, in main, the law ruleaw may be taken to mean
mainly a rule or principle which governs the ex#&dractions of human beings,

and which is recognized and applied by the statearadministration of justice.

2.1.1 Procedural Elements

Almost all administrative lawyers or anyone embagkia research on this
dynamic concept usually starts to treat the suldpgcespousing the approach
and definition given to it by the renowned Englnstitutional lawyer,Dicey.
(1888)gave the most influential definition of rdéav which mainly comprises

the following three elements.

A. Supremacy of Law (Principle of Legality)

For Dicey (1888 :) the primary meaning of rufe ¢aw is supremacy of the
ordinary laws of the land over the actions of ptilificials and administrative
agencies. He writes:

It means, in the first place, the absolute suprgmac
predominance of regular law as opposed to thie@mice of
arbitrary power, and excludes the existence ofteabiness,
of prerogative, or even wide discretionary authprin the
part of the government.
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Hence, one aspect of the concept of rule of laawbisolute predominance, or
supremacy of law over arbitrary, government acti@ismply stated, it means
every administrative action that should be taketoeting to law. Applied to
the powers of government, this requires that egemernment authority which
does some act which would otherwise be a wrongh(g taking a man’s
house), or which infringes a man’s liberty (as bfusing him a trade license),
must be able to justify its action as authorizedawy. An administrative agency
or public official is required to justify its acticby clearly establishing that it is
expressly or impliedly empowered or authorized by @ the parliament (i.e.
proclamation issued by the House of People’s Reptatves). This means also
that in the absence of any authority, the affegi@dy whose rights and liberties
have been violated as a result of the action oeguowent, should be able to

take the case to court and have it invalidated.

However, acting according to law does not satis& meaning of rule of law in
the presence of wide discretionary powers. Parlidgnmay confer on the
specific administrative agency, wide discretiongmgwers that enables the
agency to take unpredictable and in some casdseddrbitrary actions. Hence,
the government should be conducted within the fraonk of the recognized
rules and principles that restrict discretionarywpn In many countries,
typically in England, many of the rules of the adisirative law are rules for
restricting the wide powers, which acts of parliaineonfer very freely on

ministers and other authorities.
B Principle of Equality

“. . .lIt means equality before the law, or the aljsubjection of all classes to

the ordinary law of the land administered by thdinary law courts.”

One meaning of the above statement is that dispaset® the legality of acts of
government, are to be decided by judges who arepentent of the executive.
This aspect of the rule of law, which is typicalachcteristics of English

administrative law, is largely based on the priteipf the separation of powers

which prohibits interference among the three gowvemt branches, Hence, not
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only civil cases, but also administrative disputest should be adjudicated by

the ordinary courts; not by the separate admirigsg@ourts.

In France, the same principle of separation of pewesulted in a totally
opposite conception of the rule of law. Accordindg-rench administrative law (
droit adminstratif), disputes between the individaad the government are
settled by separate administrative courts, theaibde etat being the supreme
administrative court. It is said that this systemswdeveloped in France based
on the strict interpretation of the separation ofvprs. Dicey emphatically
rejected the French system of the administrative (droit adminstratif).
because of his emphasis on the ordinary law coastsopposed to any
specialized administrative law courts as ultimatster of disputes between the

government and the individual.

Another aspect of the principle of equality is thia¢ issue that states the law
should be even- handed between government anercitiz other words, those
laws governing the relationship between individust®uld also similarly be
applicable to the relationship between individuaisl government. This implies
that government officials should not entertain afiéint, or special privileges.
However, the intensive form of the government ahd tomplexities of
administration sometimes necessitate granting appoivers (privileges) to the
government. What the rule of law requires is thegt overnment should not
enjoy unnecessary privileges, or exemptions froenottainary law.

C Constitution Is the a result of the Ordinary Law of the Land

“ It means the constitution is the result of thelioary law as developed by the
courts through the common law tradition and prosgider the legal protection
of the individual not via a bill of rights, but thmgh the development of the

common law”

The rule of law lastly means that the general @ples of the constitution are
the result of judicial decisions of the courts imgEand. In many countries rights
such as right to personal liberty, freedom fronmestrr freedom to hold public
meetings are guaranteed by a written constitutibmwever this is not so in
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England. These rights are the result of judicialisiens in concrete cases that
have actually arisen between the parties. The itotish is not the source but

the consequence of the rights of the individualsusl Dicey emphasized the
role of the courts as ultimate guarantors of Iypert

2.1.2 Substantive Elements

The modern concept of the rule of law is fairly widnd, therefore, sets up an
ideal for government to achieve. This concept wasetbped by the
international commission of jurists, known as Delbeclarations, in 1959,
which was later on confirmed at Logos in 1967. Adaag to this formulation,
the rule of law implies that the functions of gaveent in a free society should
be exercised so as to create conditions in whiehdignity of man, as an

individual, is upheld.

In recent years, wide claims have been made dsetproper sphere of rule of
the law. The presence of representative democrbhepeficial social and
economic services and conditions, personal indegend (privacy) and
independent judiciary has all been taken as indisaand elements of the rule
of law. One way to understand the concept is ma&ingntrast between the two
approaches which are the ‘formal’ and ‘substantifi@eological) versions of
the rule of law. The former is not much more thiam principle of legality, and
the latter insists on a wide range of positive eaht

2.1.3 Rule of Law as a Foundation of Administrativd.aw

In simple terms, the rule of law requires that ganeent should operate with in
the confines of the law; and that aggrieved citizerhose interest have been
adversely affected be entitled to approach an iedéent court to adjudicate
whether or not a particular action taken by or @hdlf of the state is in
accordance with the law. In these instances, thetsexamine a particular
decision made by an official, or an official body determine whether it falls
with in the authority conferred by law on the demismaker. In other words,

the courts rule as to whether or not the decisdagally valid.
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It is in this way that the principle of rule of laserves as the foundation of the
administrative law. It has been repeatedly said tha basic purpose of the
administrative law is to control excessive and taaby governmental power.
This purpose is mainly achieved through the ordiraurts by reviewing and
checking the legality of any administrative actidherefore, administrative law
as a branch of law, is rooted in the principle lod tule of law. This principle
mainly stipulates that every administrative actghould be according to law.
The different control mechanisms of power in adstiative law by preventing
government not to go beyond the authority grantei by law ensure that rule

of law is respected.

Hence, the expression “Rule of Law” plays an imaottrole in administrative
law. It provides protection to the people againgbiteary action of the

administrative law.

To clearly understand the relationship between ihie of law and the
administrative law, it is important to examine dated doctrine of the
administrative law, which is the doctrine of ultraus. The doctrine to some
extent is a derivation of the principle of theeralf law. The former underlines
that power should be exercised according to lave. [ater, goes one step further
and states that an action of any official or agelbeyond the scope of power
given to it is ultra virus (i.e. beyond power), hent is considered as null and
void. An ultra virus act does not have any bindaffgct in the eyes of the law.

The simple proposition that a public authority meot act outside its powers
(ultra virus) might fitly be called the central peiples of the administrative law.
The juristic basic of judicial review is the doagi of ultra virus. According to
Wade & Forsyth an administrative act that is ultraus or outside of
jurisdiction (in case of action by administrativeuct) is void in law, i.e.
deprived of any legal effect. This is, in orderke valid, it needs statutory
authorization, and if it is not within the powelsan by the act, it has no legal
leg to stand on it. Once the court has declareti dbime administrative act is
legally a nullity, the situation is as if nothing$happened. Administrative law
by invalidating an ultra virus act ensures thatrg\aministrative action is in

conformity with the law; indirectly guaranteeingetbbservance of rule of law.
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Rule of law as a foundation of the administratiae has been briefly explained
above. But at the same time, you should also baeawhthe fact that the

principle also serves as a limitation on the scafpdministrative law.

It has been clearly pointed out in chapter one that proper scope of the
administrative law is procedure, not substances Tieans, it is concerned with
the decision-making procedure (how power is exedis rather than the
decision itself. To a wider extent the study of #tministrative law has been
limited to analyzing the manner in which mattersvexdhrough an agency,
rather than the wisdom of the matters themselvdsetiiér a certain decision is
right is not a matter to be investigated under ddministrative law, rather it
should be left to the decision-making agency simgeurely involves policy

considerations. Similarly, the principle of theeuf law does not go to the
extent of ensuring whether a certain agency’s detis right or wrong. Its

primary meaning is attached to the principle of ldgality or the superiority of

law. Its concern is to ensure that a administeatiction is taken according to

law.

The court, in reviewing an administrative actiosgekpected to see or examine
the legality of the action only. In judicial reviewhe judges do not substitute
their own discretion and judgment for that of tfgrnment. They simply rule
whether the government or its officials have actethin the ambit of their
lawful authority. Thus, the judges do not “goverthie country, and do not
“displace” the government when government decisiares challenged in the

courts.

The principle of the rule of law, by limiting it€gpe only to legality, or in some
cases to fairness of the administrative action,ukaneously serves as a

limitation to the scope of the administrative law.
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As stated bMARSHALINn MARURY Vs. MADISON

“The province of the Court is, solely, to decidetbe rights of individuals, not
to enquire how the executive, or executive offiggggform duties in which they
have a discretion. Questions in their nature maliti or which are, by the
Constitution and laws, submitted to the executoan never be made in this

court.”
Further Reading

The rule of law and development (in “Law and develpment in the third

world”)
George Rukward

It is trite knowledge that rule of law is not ofcemt origin. The Greek and
Roman thinkers examined its concept. In medievaldd the issue was quite
important as also it was in the rest of Europe.t fesiod produced the Magna
Carta in England which was one of the great chedéfreedom of mankind, as
the name implies. But the issue of rule of law waised again in the 17th
century, especially in respect of the extravadamt,understandable claim of the
European monarchs to rule by Divine Right. In Endlathe issue took the loss
of a King’'s head and the flight of another, therdbgkily losing only his

throne, to establish the supremacy of law.

But, when one talks of the rule of law in modemés and in the common law
world, one starts with Dicey if only to dismiss hifRor his influence, after
expounding systematically what he thought werentlagn tenets of the rule of
law, held sway for an unduly long time. His lectikgere published in 1885 in
book form.

According to him, there were three cardinal tei¢the rule of law:

» Absolute supremacy of regular law as opposed taante of arbitrary
power:

» Equality of all citizens in law;
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» Constitutional rights should be, and in England, gm@tected by the

ordinary law of the land as a result of decisiohsaurts.

Among these Diceyan postulates, only the secontticsiill be relevant today,
but even that has not escaped criticism. TheiBrsasier to dismiss. In the first
instance, Dicey’s use of “arbitrary power” as beeguivalent to discretionary
power and therefore not in conformity with the raklaw cannot be valid
today. The rule of state has changed from the bakit was supposed to play
during his time. The activities of the state aréjoet only to defend the citizens
from external and internal threats, and also tadleaxternal affairs generally,
but also to serve as an activities factor or agedevelopment. Thus, the state
provides social services for which there has totdation; it is engaged in
planning of towns and cities to prevent social diso, and so many other
activities which would have horrified Dicey if hearme back to life.
Nonetheless, Dicey would be easily converted ifchme back to life today.
Today, one cannot legislate precisely for all matteecause events are bound to
change from day to day, or even from hour to h8ox.discretion must be given
to those in authority to enable them to deal witbhscontingencies. At the end

of the day, such functionaries have to accountterr activities.

While there has been some disagreement on thetyatidDicey’s postulates,
some of the arguments used against Dicey are plswoss. To say that there
are distinctions, as a matter of law, between lanidl and tenants, between
employer and employee, aliens and subjects it redace Dicey’s postulate to
absurdity because he would not have had that kirfthequality” in mind. All
that he meant is, that at the general level, nartear landlord, no employer or

employee should be given preferential treatmenglgurecause of his status.

The final postulate of Dicey is definitely devoifivalidity and does not require
any extensive discussion. Indeed, the United Kingdtself now has many
leading jurists who are convinced that entrenchneérdonstitutional rights is
required in the U.K. The majority of the preseny danstitutions have those
rights entrenched in one form or another. Whethey tare effective or not, or

rather to what extent they are effective dependthenndeterminate variables
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and threats are listed below and also the extewhioh the country in question

has taken the rule of law as a national ethic.

Irrespective of Dicey’s erroneous, or perhaps ighasatic views, the rule of
law is still as a vibrant issue as it was during &ge. It is an issue that is going
to be with us so long as there are wielders of p@ivee there is a tendency of
those wielders of power to claim as much territasypossible and, rightly or
wrongly, for those are subjected to such powerryotd rein in such power
wielders. Indeed, such challenge to power holdetse surest safeguard against

its abuse.

The best, and probably the most comprehensiveenseaits of the theme have
come from the efforts of the International Comnasasof Jurists in their various
conferences. Their work has been dedicated andpefyl, and for that reason,
it has gained almost universal acceptance. Theiclasions are therefore very
relevant to the theme of this paper. The sum tofatheir statements and

restatements areaptly summarized by one authailaw/$:

The acts of the government towards the subjecticpéarly those affecting his
right to the freedoms of the person, speech andced®n, and the right of
choosing representatives to make the laws, shallinbeccordance with

previously established general rules having a restsly specific reference.

The rights enumerated in paragraph 1, being esééatihe operation of law as
an order designed to regulate human affairs aaogrdd reason, shall be

maintained as part of the legal system but sulbgect

» Well-recognized limits upon their exercise;

» Limitations consequential upon the need to recentdilem with one
another; and

» Qualification of such rights in times of exceptiboases.

The interpretation and application of the geneubdg referred to in paragraph 1,
and adjudication upon the necessary limitationsnughe@ rights referred to in

paragraph 2, shall be under the control or supervigf an independent judicial
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body with effective remedial powers and acting adow to fair trial

procedures (or the requirements of procedural doeegs).

In addition to the above elements, jurists als@sstd issues of effective
maintenance of law and order to ensure that saaidleconomic conditions are
fostered to enable the citizens to realize theialtdevelopment and dignity.
Seen in this light, the political and legal aspeotsthe rule of law are

complemented by the social and economic rightsedddthey are merely two

side of the same coin.

However, while admitting that the state should nrembhain passive in the process
of development, wholesale government interferermmailsl be discouraged. In
any case, if the citizen is given as much freedsnpassible, there may be no
need for the state to become a trader. It willnthperform its legitimate role as
a guarantor of security from both external and rivd€ threats. We do not
subscribe to Hayek’s theory that government interfee necessarily leads to
serfdom. Indeed, there is something faulty withhsacproposition. What is

being suggested here is a happy mean between thextvemes.

2.2 Separation of Powers as a Limitation on Admistrative Law

2.2.1 Nature and Meaning of the Principle

The doctrine of separation of powers means that rafrthe government, i.e.,
the legislative, executive and judicial should eegercise the powers of the
other. It means that the three departments of govent are to be separated and
distinct. They are to be independent of one amptrel each can exercise only

one type of authority, legislative, executive atigial.

According to some writers on the topic, like Wadahel #hilips, this doctrine of
separation of powers means that the same personatatompose more than
one of the three departments of the government. dapartment should not
control and interfere with the acts of the otheio tdepartments, and one
department should not discharge the functionsebther two departments.
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Thus, according to them, the theory of separatibpawers signifies three

formulations of structural classification of govarental powers.

A) The same person should not form part of more thenad the three organs

of the government; for example, ministers shouldsitan parliament.

B) One organ of the government should not interfertd \wny other organs of
the government. For example, the executive shouwd interfere in the

administration of justice by the courts.

C) One organ of the government should not exercisduhetions assigned to
any other organ. For example, the executive braaahnot legislate laws, and as

well it cannot adjudicate cases.

Given the division of powers, it should also beedbthat the authorities of the
three organs or departments of the governmentraeerélated. They are to a
large extent dependent upon another. Ministerspaiiically responsible to
parliament, and legally responsible to courts. Cletepseparation is found to be
not possible. A complete separation of powershendense of a distribution of
the three functions of government among three sétorgans, with no
overlapping or co- ordination, would bring govermnheo a stand still.

Similarly, some writers described this situation as

“Had the doctrine of separation of powers been dakd rigidly in any
country, the development of modern administratigenagies would have been

impossibility.”

The division of governmental powers into legislatiexecutive and judicial is
not an exact classification. It is abstract andeganand it is not true only
theory, but it is also impossible in actual praetio make complete separation.
There are many powers which may be assigned talepartment, or delegated
to a commission, or agency created for the purmdsadministering a law,
while they are inherent powers of the other depamtsh Thus, the true meaning
of the theory of separation of powers, as it hanlaodified by practice, is that

the whole power of two or more departments shallamal should not be lodged
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in the same hand, and that each department shed had exercise such
inherent powers as shall protect it in its perfanoe of its major as well as

minor duties.

2.2.2 The Principle of Separation of Powers as a mitation on

Administrative Law

Even though the principle of separation of poweesnhy draws a line between
legislative, executive and judicial functions ofvgonment, administrative law
runs, to some extent, contrary to this principtecduld be concluded that, it
violates the principle of separation of powers.sTéwuld be clearly manifested
with little examination of powers of administratiagencies, or the executive.
According to the principle of separation of powetse power and function of

this branch of government is limited to the exemuir enforcement of laws.

However, in order to ensure efficient and effecevgorcement of laws, it has
become a compulsive necessity to delegate the #xecand administrative
agencies with additional legislative and judicialowers (functions).
Administrative agencies are given the power andtfan of writing regulations
or rules that have the force of law. For instanite council of ministers,
through a power delegated to it by the house opleo representatives, may
issue regulations. Similarly, specific administratgencies can issue directives
in accordance with the power granted to them byhbese of people’s the

representatives.

Delegation of legislative powers by the legislatuse clearly against the
principle of separation of powers. However, itustjfied on practical grounds.
The lack of time and expertise in the legislatwetovide laws necessary to
solve a certain social or economic problem praltyicamakes the legislature
compelled to transfer some of its legislative pavés the administrative
agencies. Delegation is also justified on the gdouhat it makes the
administration effective and efficient. Agenciesulcbnot attain their purposes
for which they are established unless other wisg trave wider power, mainly

rulemaking powers.
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Agencies also share some of the judicial powerghwtraditionally belong to
the ordinary courts. They can decide matters affgcindividual rights and
freedoms. Reversing a license, imposing adminig&gbenalty, with holding
benefits (e.g. pension), etc. all could properlydadled as judicial functions.
Most of the judicial functions of the agencies amaially exercised through
organs within or outside that agency, which enjaglatively, little
independence. These agencies are the administretives. Administrative
courts give decision after hearing the argumengasfies by applying the law to
the facts. Such function normally belongs only éairts. Giving judicial power
to agencies clearly violates the principle of tiepasation of powers. Still the
justifications are practical necessities, which im@e or less similar to that of
the above justification with regard to granting isgfive functions. Some
matters, by nature, are technical and require ldexgiertise. This expertise is
found in the specific administrative agencies, thetcourts. Moreover, the trial
process in the courts is lengthy, costly and rifjie to the complex procedural
rules of the litigation. By comparison, a certaiattar may be easily decided by
an agency or an administrative court with the least to the parties and even
to the decision-making process. Once again, palatiecessities have prevailed

over the principle of separation of powers.

We have seen how administrative law could be cemsil as a violation of
separation of powers. This fact, even though, aedepmue to practical
necessities, serves as a limitation on the scopéhefadministrative law.
Granting legislative and judicial powers to agesde an exception, or it may
be said a ‘necessary evil'. This leads to the amich that such powers should
be given and exercised narrowly i.e. only when ecdmes a compulsive
necessity to do so. Agencies should not be deddgah areas primary left to
the legislature. Essential legislative functionsoidd not be delegated to
agencies. Delegation of legislative powers shoudd limited only to the
technical or detailed matters necessary to fill gae in the law issued by the
legislature. In this way, the principle serves teck the legislature not to
delegate wider powers.
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In a similar fashion, ordinary judicial powers shibunot be given to
administrative agencies or administrative courtsshiould be limited only to
matters which are technical by nature and requixperise of the
administration. Generally, the principle of separmatof powers imposes

limitation on the extent of legislative and judigmewer of agencies.

In addition to this, the principle mainly servesad#imitation on the scope of
administrative law, by making courts not to questithe substance of
administrative action, but only its legality. As fas a decision is taken by an
agency, which is within its confines of power, dsushould refrain themselves
from reviewing that decision. Administrative actitivat is not beyond the limits
of powers conferred on the decision maker is netptoper sphere for courts to
intervene. If they intervene, it will be a violatief the principle of separation

of powers since they are, in effect, encroachimgpibwer of the executive.

66



UNIT SUMMARY

Administrative law is rooted on the principle ofetlule of law. The typical
meaning of the rule of law, as expounded by theowesred English
constitutional lawyer Dicey, is the principle ofghdity or supremacy of law.
This means that every act, decision or measurengf @ublic official or
administrative agency should be made accordingata Any administrative
action should be backed or supported by a law wbieks a clear mandate or

power to the decision making organ.

An action taken in the absence of valid legal axther power is ultravires
(beyond power), and hence is considered null and vothe eyes of the law.
Administrative law, by controlling the excessespaofver, ensures respect for
the rule of law. For this reason, the principletloé rule of law serves as the

foundation or basis of the administrative law.

Another principle having a great impact on the audstiative law is the
principle of the separation of powers. This priteipnvisages distribution of
power among the legislature, executive and theciadi. According to this

principle, each organ is to exercise only a poWwat s assigned to it.

Administrative law violates the principle of thepseation of powers since it
recognizes the exercise of judicial and legislatpevers by administrative
agencies. This could only be justified on practigadunds. Since judicial and
legislative powers of agencies offend the tradalamotion of the separation of
powers, the scope of delegation and exercise oh qumwvers should be

construed narrowly.

There is also another implication of the principfeseparation of the powers on
the scope of the administrative law. The propepsaoaf the administrative law
is how a certain decision has been taken or reacmebas to whether there is
an authority justifying such decision. It is notany way concerned with the
merit or substance of the decision. Whether thdasaet is wrong or right
should be left to the executive. Hence, judges)envapplying judicial review,
should restrict themselves only to checking thelieg of the administrative
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action. If they go further and form their own ominion the merits of the case,

they are in effect encroaching upon the powers@fixecutive.

Review Questions

1. Discuss the procedural elements ofutesof law.

2. It is true that rule of law is the foundationamrnerstone of the administrative
law. In some respect it is also a limitation on stepe of administrative law.

Explain.

3. How does the administrative law violate the gipie of the separation of

law?

4. Does the F.D.R.E. constitution explicitly refier the rule of law as the

cornerstone of the constitution?
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UNIT THREE : ADMINISTRATIVE AGENCIES: SUBJECTS OF ADMINISTRATIVE LAW

Introduction

Administrative law involves a challenge to the of power by the
executive government. For this reason, it is nexggs look at the composition
and powers of executive government, and at how theycise their powers
when they take action or make decisions. In praktierms executive
government interferes in our lines and their adiaffect our lives in many
ways. When we venture on a certain business, we hawacquire a relevant
permit and license before commencing our busirtegsn after we comply with
such requirement, a government inspector sent eyrélevant agency enters
into our premise without court warrant and can emhdnvestigation. The
food and other household provisions we buy areestilttp regulations. In work
areas the jobs we do, and the premises on whichwoerk are subject to
licensing approvals and permits. As we are paidamesubject to requirements
as to tax. When we are ill, we seek medical treatrimehealth system subject to
a high degree of government regulation. This bréérence is by no means
complete or detailed, but it shows clearly thategoment intrudes into our lives

in many ways..

Administrative agencies make individual decisioffeding citizens’ lives and
they set general policies affecting an entire eaonthrough they are usually
headed by officials who are neither elected noedlly accountable to the

public.

Under this unit we will have a deeper look at taure, purpose, scope and
nature of power of the administrative agencies. Tgrewth of the
administrative law to large extent may be identifigith the proliferation of
administrative agencies, not only in number bub ats power and function.
Hence, the study of the administrative law is dyeiaterrelated with the study

of the agencies, thahape the administrative process.

Objectives: At the end of this unit studentsexpected to:
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> Explain the nature of administrative agencies.

> Define administrative agency and identify ways inietr a definition of
agency affects the scope of the administrative law.

» ldentify the reasons for creating administrativerages.

> Distinguish executive agencies from independenncigs.

» Examine the mechanisms used to enforce a law bying&trative
agencies particularly in Ethiopia.

» Differentiate executive, legislative and judiciavger of agencies.

» Reason out why administrative law is closely realatie administrative

agencies.
3.1 Nature, Meaning, and Classification of Adminigiative Agencies
3.1.1 Nature of agencies

There is hardly any function of modern governmédrait tdoes not involve, in

some way, an administrative agency. The 20th cgnh&s witnessed an
unprecedented proliferation of agencies with vagysize, structure, functions
and powers charged with the task of day — to- dayeming. Their existence
and growth have been the typical characteristichhefmodern administrative
state (welfare state.) For this reason, they hasenbresponsible for the
expansion and development of administrative lawatlyeinfluencing its

content, scope and future. In the broadest sembsinatrative law does not
involve the study of how those parts of our systbat is neither legislature nor
courts make decisions. It is concerned with thdystf the procedures, powers
and control mechanisms of the administrative agendror this reason, the
complex web of the administrative process of agenconstitutes an essential

aspect of administrative law.

Administrative agencies have become a major partewéry system of
government in the world. In Ethiopia, for instantegy are the primary tools
through which local, states and the federal goveminperforms regulatory
functions. The vast increase of agencies in nundred power has been

observed by a U.S. Supreme Court judge who make®llowing remarks:
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“ The rise of administrative bodies probably hash the most significant legal
trend of the last century and perhaps more valoesy are affected by their
decisions than by those of all the courts . . .yTieve become a veritable fourth

branch of government.”

3.1.2 TheMeaning of Administrative Agency

Defining an administrative agency is not an easi.tAgencies come in a huge
array of sizes and shape. This is coupled withr thhele ranging and complex
functions and their power to legislate and adjuicen addition, to their normal
executive powers, makes it challenging and diffidal precisely provide a
precise and concise definition covering all thespeats of the administrative

process.

Agencies may be defined as governmental entitidspugh they affect the

rights and duties of persons are neither courtdagislatures. For one thing it is
true that agencies are not located within the lati® or judicial organ of the

government. Although they are within the executivanch, most of them are
not mainly accountable to the executive branch. tBne executive branch of
government is used either to refer to the president in U.S.), or the prime
minister and the council of ministers (e.g. Eth&piThis definition lacks some
precision. A government entity outside of the jualg or the legislature does
not necessarily qualify as an administrative ageffitys does not mean that the
legislature for some public policy reasons may opt for a wider inclusive

approach in determining which agency may propeéycalled as agency. The
American Administrative Procedure Act adopts thsl a@efines agency as any
U.S. governmental authority that does not includen@ess, the courts, the
government of the district of Columbia, the goveeminof any territory or

possession, courts martial, or military authoritythis definition, the reference
to “authority” signifies a restriction on the scopé& government entities that
may be properly called as agency. Authority refera power to make a binding
decision. Therefore, only entities with such powenstitute an agency. In a
similar fashion, Black’s Law dictionary defines agg as a governmental body

with the authority to implement and administer jgatr legislation. Generally,
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it can be said that the authority or power of thétg is a common denominator

for a precise definition of an agency.

A more detailed definition of an administrative aggis given in the New York

Administrative Procedure Act, which reads:

“An agency is any department, board, bureau, comiwmig division, office,
council, committee or officer of the state or a |pulibenefit corporation or
public authority at least one of whose memberspigoited by the governor,
authorized by law to make rules or to make finatisiens in adjudicatory
proceedings but shall not include the governor,rmes in the legislative and
judicial branches, agencies created by interest gach or international
agreement, the division of the military and navidhias to the extent it exercise
its responsibility for military and naval affairghe division of state police, the
identification and intelligence units of the diasiof criminal justice services,

the state insurance fund, the unemployment insegrappeals board.”

You can see from the above definition that a vengldescription is used to
avoid the difficulty of identifying the exact lodah and scope of an
administrative agency. Determining whether a certgovernment entity
constitutes an agency or not is greatly a mattgoeErnment policy so that the

legislature may exclude some organs from the sobpa agency.

Generally speaking, we may identify two importal@ments in distinguishing
whether a certain government entity is an admialise agency or not. Firstly,
the nomenclature may be indicative of the statumnoéntity as an agency. Most
agencies have names like department, authority,néssion, bureau, board
etc;..Secondly, the government entity should be empowdredegislate
(through delegation), or adjudicate individual case addition to its merely
executive functions. Generally, an entity is anregdf it has authority to take a
binding action. Even though the above two elememes fulfilled, it is also
important to check whether there is any expressusian from the above
definition. You can clearly see in the New York Adistrative Procedure Act

that some entities are excluded expressly by tjisl&ture.

72



Due to the absence of an administrative procedcirénakEthiopia, there is no
comprehensive definition of an administrative agefidhere are some specific
legislation that make a reference to “governmergnay’, though failing to
provide a satisfactory definition. For instances thcome tax proclamation and
the civil servants proclamation similarly definegavernment agency as an
entity fully or party funded by the federal govemm Practically, the
allocation of fund by the federal government isnyoortant to determine
whether a certain entity is an administrative agesranot. Hence, if there is any
dispute as to status of a certain governmentatyemésort has to be made to its
nomenclature, and mainly to the existence of lagi® and /or adjudicative

power of that entity.

The Draft Administrative Proclamation of the Imm@rigovernment (draft
proclamation No 251/1967) and that of the draftppred by the federal

government define agency relatively in a similaywa

The 1967 draft administrative procedure act uses tdrm “administrative

authority” instead of “administrative agency” arefides it as:

“ Any ministry, public authority or other administiion of the imperial
Ethiopian government, including chartered municifi@$, competent to render

an administrative decision.”

This definition combining nomenclature with powdrtbe agency attempts to
identify which government entity may be properlfled an administrative
authority. The reference to competency to rendemimidtrative decision
indicates that the power of the agency to legidlateugh delegation is missing

as criteria.

The draft does not categorically exclude some iestirom the purview of an
administrative authority. However, it excludes soawministrative decisions
such as those regarding selection or tenure ofgsabivants, those based solely
on inspection tests or election, decisions aseactinduct of military or foreign
affairs functions, decisions of any judicial diwei by courts of law, and any
decision establishing rules or regulations.
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Still it could not be known with exact precision athentity falls within and
outside the definition of an administrative agendyastly, the draft
administrative procedure of the federal governmdatines administrative

agency taking the ability to render an administeatiecision as criteria.

The 1967 is draft, different from the current Ambatext only in the

substitution of “the imperial government” by F.DER.government and
“chartered municipalities” by Addis Ababa and Didawa Administrations. one
may wonder whether the latter draft is simply astation of the former rather
than an original one. Such type of word-for-wordnslation is not only the
characteristic of this definition, also it but extis to the whole text of the
federal draft. The following parameters should Beduto determine whether a

certain government entity is an agency or not.

» The nomenclature used to describe the entity isistmfy authority,
agency, bureau, office, commission, board, etc.amy other similar
terms.

» That it has legislative and/or adjudicative powealarged by the
legislature.

» That the head of the agency is appointed by theuwtxe or by the

house of people’s representatives.
3.1.3 Classificationf Administrative Agencies

Agencies are created with varying size, structfuections and powers. Some
of them may be established with broader powersgharge of regulating a
certain sector of the economy. This is typicallg tase with ministries, which
are headed by a high-level government minister.id¢ties not only enforce a
government program or policy, but they also supervand overview other
lower agencies that are accountable to them. O#rersomparatively small in
structure and are charged with a very specific tasknplementing a certain
portion of government policy or programme. With theeption of few, almost
all agencies are under the direct control aneésuigion, in their day to today
implementation of government task law, or policsigsed to them by the
enabling act. The remaining very small agenciestfan independently outside
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the direct control of the executive branch aneytlare accountable to the
legislature. Agencies are classified or categoribeded on such mode of

accountability.

Accordingly, those agencies directly accountablehi executive branch are
known as executive agencies, where those accoentalgarliament are called
independent agencies. In Ethiopia, executive agsratie usually accountable to
a certain ministry, or council of ministries, oetprime minister. Even though
the enabling act may subject an agency to the @oofranother ministry, it
has also to be noted that they are ultimatetpantable to either the council
of ministers, or to the prime minister. This is dribecause the F.D.R.E
constitution  grants the highest executive alityr¢o the Prime Minister and
the Council of Ministers (Article 72 sub 1 of F.DERconstitution). This fact
can also be inferred from the cumulative readindAdfcles 74(2) and 77(3)
which  similarly confer the power of ensuring timeplementation of laws,
regulations, directives and decisions of the hoafspeople’s representatives.
Such powers mainly include the power to follow upl supervise the activities,
functions and exercise of power of specific adntiaisre agencies. Besides,
even though an agency is made accountable to airceministry or another,
superior agency or authority of the ministry isedtly accountable to the

Prime Minister, orthe Council of Ministers.

The executive impacts the work of agencies in smymaays. The Prime

minister may freely appoint the head of an ageaay, dismiss him at any time
even without valid reasons. However, the appointneérministers and other

commissioners is subject the approval of the hadiggeople’s representatives.
An executive agency has also a duty to submit tepbrts activities to the

higher executive organ. The budget to be allocdtedh certain executive

agency is also greatly determined and influencedthsy decision of the

executive branch. Even though the budget has fwdygared and be submitted
to the house of people’s representatives for agbrawnost of the time the

demand of the executive is affirmatively acceptedhe house.

Can you mention at least two executive agencies hag the name of a

ministry, authority, agency and commission?
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It has been said that independent agencies, aceitedle to parliament, i.e. to
the house of people’s representatives. The estaidist of these agencies, even
though they need the act of the house of peopkysesentatives for their
material and legal existence, their is predeterthihg the constitution. This
implies that their creation is not dependent on Wik of the parliament.
Normally, the parliament retains exclusive rightliong a certain executive
agency into existence, which includes the powerntodify, increase, or
decrease the power and function of that agdBgyhe same token it is up to
the parliament to terminate that agency. HoweJes is not the case with
independent agencies. The constitution clearly sepoa duty to establish
independent agencies indicated in the constitutidmere are time agencies
falling under this category are listed below.

The Federal Ombudsman

The Human Right Commission
The National Election Board
The Auditor General

YV V. V VYV V

The Population and Census Commission

With respect to these agencies parliament hasighé to appoint heads. and

remove them if there are valid reasons.

3.2. Formation of Administrative Agencies

3.2.1 Mode of Creating an Agency

In Ethiopia, whether it is at the Federal or statel, agencies are creatures of
the legislature. They do not spring up on their pamd courts or the council of
ministers cannot create them. The F.D.R.E. corngtitiexpressly requires the
establishment of some independent agencies. Theptoave i.e. material and
legal existence unless the house of people’s reptaives enacts a specific law
for their establishment. Hence, agencies thatrafariction so far those that a
legislature has given them the authority to functidhe authority may be

exceptionally broad or incredibly narrow.
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Hence, it may be said that agencies are createdamways: one is through the
constitution, and the second is through act of ig@ent. However, one
important point that should be emphasized. Is thatindependent agencies,
which have a constitutional basis, still requireemabling act of the parliament
for their legal existence. The only difference betw the two modes of creating
an agency is that when the constitution requires dktablishment of some
agencies the house of people’s representativesahdigty to promulgate the
enabling act for that specific agency. When an ages created only through
the enabling act, in the absence of constitutiahay from the parliament, its

existence is totally dependent on the will or optad the parliament.

Apart from the above two modes, there is no otheams of creating an agency.
Neither the prime minister, nor the council of rsters has the power to create

an administrative agency.

3.2.2 Reasons for the Creation of Agencies

Agencies are created and assigned specific taskiseblegislature. They carry
out the tasks making decisions of various sortssapervising the procedure by
which the decisions are carried out. There are maagons why administrative
agencies might be needed. Almost every governmageicy has been created
because of a recognized problem in society, and tree belief that an agency
may be able to help in solving the problems. THiewng are the main reasons

for the creation of the administrative agencies.

A. Providing Specificity

The legislative branch of government cannot letgsia sufficient detail to
cover all aspects of many problems. The house eptople’s representatives
cannot possibly legislate in minute detail andaasonsequence, it uses more
and more general language in stating its regulagonys and purposes. For
instance, the house of people’s representativesotagnact a tax law that
covers every possible issue that might arise. Toexe it delegates to the
council of ministers and ministry of revenue thewpo to make rules and

regulations to fill in the gaps, and create theessary detail to make tax laws
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workable. In many areas, the agency has to deveeiled rules and

regulations to carryout the legislative policy.

It is also true that courts could not handle afipdies and controversies that
may arise. They simply do not have the time or ieesonnel to handle the
multitude of cases. For instance, the labour m@tatiboard entertains and
resolves so many number of collective labour displtetween employees and
employers. Similarly, the tax appeal commission #mel welfare (pension)
appeal tribunal adjudicate and decide vast numbadministrative litigations
within their jurisdiction. The creation of such adijcatory agencies (usually
known as quasi- administrative agencies) is necgsbacause of the fact that
they have, specialized knowledge and expertiseeta dffectively with the
detailed, specific and technical matters, which ammally beyond the

competency of judges of ordinary courts.

A reason many agencies are created is to refeoldgmn or area to experts for
solution and management. The National Bank of BpihioEthiopian Science

and Technology Commission, Intellectual Propertfid@fare examples of such
agencies with expertise beyond that of the hougeeople’s representatives or
council of ministers. The development of soundge$i and proper decisions in
many areas requires expertise. Similarly, admiaiiste agencies often provide
needed continuity and consistency in the formuhati@pplication, and

enforcement of rules and regulations governingrimss.

B. Providing Protection

Many government agencies exist to protect the puldspecially from the
business community. Business has often faileddgalate itself, and the lack of
self- regulation has often been contrary to thelipubterest. For instance, the
Environmental Protection Agency is created to ratul environmental
pollution. In the absence of such agency, busineal not voluntarily refrain
from polluting the environment. The same can bd wadih respect to quality of
private higher education and unjustified and uroeable increase in the price

of essential goods. The Ministry of Education andhistry of Trade and
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Industry, regulate respectively both of these césgsotect consumers and the

public at large.

Most of the time, an agency protects the publiommfthe negative impacts of
business through regulation. When a business arg@éom is given monopoly
power, it loses its freedom of contract, and a gavental body is given the
power to determine the provisions of its contrdde have some government
companies that have monopoly power in Ethiopiage like Ethiopian Electric
and Light Corporation and Ethiopian TelecommunaratCorporation, which
have the monopoly of power over electricity andedeimmunication.
Previously, there was no agency regulating suclinbss. Currently, we have
the Electric Agency and Telecommunication Agencliiclr have the power to

set the rate for the utility.

Similarly, agencies also regulate transportati@nking and insurance because
of the disparity in bargaining power between thepanies and consumers. The
ministry of transport for instance determines th rtaxi and bus owners may
charge the customer for their service. The Natidwik of Ethiopia is given
wider power to regulate banking and insurance duethe difference in

bargaining power between bankers and customers.

C. Providing Services

Many agencies are created simply out of neced$itye are to have roads, the
Ethiopian Roads Authority is necessary. Welfaregpams require government
personnel to administer them. Social security p@og necessitate that there
should be a federal agency to determine eligibiatyd pay benefits. The
Ethiopian Social Security Authority is establishtedprocess pension payment
and to determine entitlement to such benefit. Theremexistence of most
government programs automatically creates new agenor expands the

function of the existing ones.
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3.3 Structure and Organization

The structure and internal organization of an adstriative agency may greatly
vary depending on the government policy and thgramme it is expected to
accomplish. Some of them may have different depamtesn enjoying a
substantial portion of power given to the agencyh®yenabling act. Still there
will be lower organs labeled usually as sectionghwhe specific tasks of the
day-to-day governing. Usually, the arrangementefitternal organization will
take so many factors into considerations, like letidigpplication. However, the
main objective of the form of structure is aimedeatsuring efficiency and
effectiveness in administration. Since this recqgiggpertise, such task is left to
the executive branch. In Ethiopia, the constitutgpecifically authorizes the
council of ministers to determine the structure amdjanization of the

administrative agencies.

Due to the limitation on parliament to deal withusture and organization of an
agency, which is justified on the lack of expertitiee pardiment does not
interfere with the internal form of that agencyeTénabling act simply provides
in broader terms, the function, power, duty antitsgpf the agency. This being
the case, it has to be noted that the enablingraetly influences the form and
scope of structure and organization that an agassymes. The type and scope
of government programme, the extent of its power thie nature of mission to
be accomplished by the agency outlined in the emglact are factors to be
taken in to consideration before designing the oympate structure and

organization.

3.4 Purpose of Administrative Agencies

Administrative agencies are established by theslafr to perform specific
tasks assigned to them by law. What they actuallysdto enforce a specific
law. They are usually charged with the day-to-dayails of governing. The
agencies carry out their tasks by making decisiohsvarious sorts and

supervising the procedures by which the decisioagarried out.
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The function of administrative agencies is clogehated to the reasons for their
creation. A certain administrative agency come® iekistence when the
legislator creates an agency for either of thossams. The agency, by making
use of its expertise and giving close attentiordétail and technical matters,
takes the necessary administrative action, which lpeglegislative or judicial in

order to enforce the law. Accordingly, the follogitmay be summarized as

purposes of the administrative agencies.
A) Regulation

One of the key reasons for regulating economicvitiets by the government is
the inability of business to regulate itself. Whitie government decides to
regulate a certain sector, it entrusts the taskhé& administrative agencies.
Agencies offer several advantages over regulatwough the legislature and
courts in the management of complex and techniegulatory problems.
Because they are specialized bodies, they candemgchnical details more

effectively than the legislature.

When the government regulates business its aim mihimize the negative
impacts of a free economy. In the absence of réigulabusiness does not
respond to concerns over the environment and comsunSome of the

justifications for regulation include:
To control monopoly power

Agencies are often created to replace competititth kegulation. In this case
the agency may determine rate (e.g. transportatiomlectricity). Sometimes
the difference in bargaining power may be a grofordregulation, avoiding
monopoly power of one party. Such instances inclegpilation of banking,

insurance and labour relations.
To control excess profit

The agency regulates business to ensure that lsgsimanot collecting excess
profit, which may endanger the laws of free magkad also may pose a danger

to consumers.
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To compensate for externalities

“Externalities” occasionally referred to as “spurs”, that occur when the cost
of producing something does not reflect the trust ¢o society for producing
the goods. One example is manufacturing processctbates air pollution for
which society pays the clean up costs. A businegsnization, unless otherwise
it becomes sure that there is also correspondingicipation by other
companies, will not install costly pollution contrequipment. Doing so will
drive up that company’s costs which makes it unableompete with other
companies in producing the same product withouipegent and selling their
products at a lower price. So, some entity i.eo\deghment agency must require
all companies to make those investments (instakiggipments) in order to

spread the costs of pollution control over thereriidustry.

To compensate for inadequate information

Compensating for inadequate information is a jiestifon for a great deal of
legislation for consumer protection. Purchaserdood, for instance, cannot
analyze the nutritional content or the health hdzaf various food products so

that there has to be some organ that ensurestéstseare fulfilled.

To compensate for unequal bargaining of powers

Contracts between banks & customers, insurers &irthered, employees &
employers are adhesive in their nature. Eithercibregsumer has to take it or
leave it. Hence, it becomes self-evident to reguéatd set minimum standards

to minimize the effect of unequal bargaining of gow

B) Government exactions

In addition to regulation, administrative agenciegy also engage in
government exactions. Government exactions aretrdditional powers and
responsibilities of agencies. Such functions inelucbllection of tax and

military conscription.
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C) Disbursement of money or other commaodities

This purpose of administrative agencies is also pheminent one which
characterizes the welfare state. In this regardoutih the social security
programme and other government systems of insuramceompensation,
agencies disburse public money as payment of pessfor veterans or
assistance for the aged, the disabled, the uneelagd generally the needy.

The payments may be directly through cash or fatidms.

D) Provision of goods and services

Nowadays, the government is in charge of buildind maintaining roads, high
ways and dams, the provision of police force arfteiofprotective services.
Funding public education and the health service mlap be mentioned as
additional examples. More recent additions includeass transit
communications, satellite systems, government reBeand development

programmes, public hospitals and public housing.

3.5 Powers of Administrative Agencies

3.5.1 Nature and Source of Power of Administratie Agencies

At federal and state levels, administrative agengain whatever power they
have by delegation-that is to say, that they dbaite inherent, constitutionally
mandated power to act. Rather, a, higher level aegiment, normally the
legislature, must delegate some of its own powéhneéaagency.

How much power is that? It depends. In order foragency to exist, it must
first be created by the enabling legislation. T$tatute is a device that sets up
the basic framework for the agency, and the setut#fs and limitations by
which it must live. These may include a variety tifings including
organizational matters, staffing, salaries and ¢uaces for conducting
business. The most important is the delegationoafgp and its limitation. The
delegation may be quite broad, giving the agenctually complete power

within an area (e.g., all taxation matters withijusdiction), or it may be quite
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specific and restrict the agency's authority taesyvnarrow range of activities,

such as operating a single toll road.

An agency may only exercise authority within thdedation of authority
provided for in its enabling legislation, or subgeqt legislation granting
specific additional power. This specified authority all the authority the
legislature has "handed over" to the agency, andesthe agency has no
inherent authority outside of this "handed overthauty, there is no other

authority to wield.

The limitation of agency power is an important cgpic since actions taken by
an agency which turn out to be outside the scopis aluthority are not binding.
A good deal of litigation between agencies and legd parties concerns the
guestion whether the agency acts within the scopetbority delegated to it, or
whether it acts in a manner contrary to the acthaf superior branch of

government.

Since the delegating body has such a wide degréatitnfde in deciding how
much power to delegate, there is no absolute rsileoghow much power an
agency has. If the question arises, the first stép read the enabling legislation
or decree, and subsequently granting or restrigtinguthority. These define the
parameters of the agency's power. However, simcenast cases, the whole
point of creating the agency is to get the legisiabut of the business of day-to
day management of some area of activity, delegatadpower tend to be fairly

broad.

3.5.2 Meaning and Significance of the Enabling (Eablishment) Act

The F.D.R.E. constitution imposes a duty on the skowf people’s
representatives to create some agencies. Can yauiomesome of those

agencies?

Even though their establishment has a constitutibasis, is there any way tin
which hey may materially exist in the absence efdht of the parliament?

84



Whatever forms a new administrative agency takeddgislature must enact a
statute creating the agency. This statute, somstoalled an agency’s organic
act, parent act, or establishment act but moreuéetly is referred to as an
agency’s enabling act, is the fundamental sourcanohgency’s power. The
principle that the legislature creates agenciessats limits on their authority

should be regarded as cardinal rule number oneechdministrative law.

Many people running the administrative machinergt an occasion even legal
professionals lose sight of this fundamental ppleci A misunderstanding of
this basic concept can lead to erroneous assunspébout an agency’s ability
to deal with a particular issue or a problem.

Some enabling acts contain specific provisionsbdistang agency procedures,
but more often than not, when the legislature eean agency, that agency
acquires a specific substantive mission but delibggsrocedures from a general
statue setting out procedural requirements for ajlencies sharing its

jurisdiction. One such example is the American Austrative Procedure Act

of 1946 that uniformly governs the adjudicative dadislative procedure of

administrative agencies. In Ethiopia, neither shobad, uniformly applicable

administrative procedure, nor specific law detagijlagency procedure exist at
all. The first attempt was made under the impeg@lernment in 1967. At that

moment, a draft of proclamation dealing only witljualicatory procedure of

administrative agencies was prepared. However,eihained as a draft.

Currently, the justice and legal system researstitite has prepared a similar
draft of the administrative procedure which is mordess similar to the 1967

draft.

Agencies make a great deal of policy within the ritaries of their enabling
acts. They also establish procedures for efficeamd fair decision — making.
Enabling acts and administrative procedure acenodistablish only minimum

standard and requirements for individual agencies.

These statues are often so broadly phrased thatiagehave enormous leeway
to fill in the gaps, both procedural and substantgpect of the legislation so
long as they keep within the terms of the govermitagutes. The areas in which
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many agencies are left free to set their own pedi@nd procedures are quite
extensive. We refer this to the freedom of actisragency’s discretion. Agency
discretion is a second fundamental concept to kegstantly in mind in the

study of administrative law.

Unfortunately, the concept of agency discretioong of the least studied and
most poorly understood aspects of administratiwe lais so little analyzed that
it is frequently referred to as “the hidden compahef administrative law. A
complete understanding of administrative law mainmquires a closer

examination and appreciation of this phenomenon.

3.6 Classification of Powers of Administrative Ageaies

Administrative agencies, in order to realize thpurpose efficiently and
effectively, need wider power and discretion. Fbrstreason, they blend
together three powers of government: executivesligiye and judicial powers.
Even though in principle the later two powers begldn the legislature and
courts, granting such powers has become a compulsecessity for an
effective and efficient administration.

Administrative agency rules and regulations oftamehthe force of law against
individuals. This tendency has led many criticscharge that the creation of
agencies circumvents the constitutional directhet taws are to be created by
elected officials. According to these critics, adisirative agencies constitute
an unconstitutional, another bureaucratic branclgafernment with powers
that exceed those of the three recognized branthedegislative, executive,
and judiciary). In response, supporters of admialiste agencies note that
agencies should be created and overseen by eleffieidls, or the president.
Agencies are created by an enabling statute; @ stefederal law gives birth to
agency and outlines the procedures for the agena¢samaking. Furthermore,
agencies include the public in their rule-makin@gasses. Thus, by proxy,

agencies are the will of the electorate.

Supporters of administrative agencies also noté #iencies are able to
adjudicate relatively minor or exceedingly compldisputes more quickly or
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more flexibly than the state and federal courtsictviinelps to preserve judicial
resources and promotes swift resolutions. Opponampse that swiftness and
ease at the expense of fairness are not virtuesthtive of the administrative

agencies.

The following is a brief discussion of the naturetioe three powers of the

administrative agencies.
3.6.1 Legislative (Rule Making) Power

Legislative power of administrative agencies, usukhown as rule- making
power and more formally delegated legislationhis power of agencies to enact
binding rules through the power delegated to themthHe legislator. The
complex nature of the modern state is that sucttederepresentatives are not
capable of passing laws to govern every situatMany of their lawmaking
powers, as well as the power to administer and empht the laws, are
therefore delegated to administrative agenciessé lagencies are involved in
virtually every area of government activity andeatfordinary citizens in many
ways, whether these citizens are home owners ngedauilding permit to erect
a new room, or injured employees seeking workeysipensation, or farmers

selling their produce.

Efficient and effective administration necessarédyuires promulgation of laws,
flexible to the existing situation and dealing witletailed technical matters.
These laws have to be provided in the required tifyaand quality. However,
due to the limitation of the on parliament as regato the availability of
sufficient time and expertise, the lawmaker willdmmpelled to delegate some

of its powers to the administrative agencies.

When legislative power is delegated to administeatagency, it has to be
exercised fairly and only with a view to attain fterpose. The agency should

also enact rules within the limits of delegatiohlsgethe lawmaker.

Practically, it is difficult to avoid instances which power may corrupt. Thus

the lawmaker when delegating power should simutiaskly introduce
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controlling mechanisms to ensure that individudiberty and freedom is not
violated by the administration. Most importantlgetlawmaker, when granting
power, is expected to provide specific procedurerwdé-making. In most
countries, an administrative agency exercisintegsslative function is required
to give notice to the public of the proposed ruid ancorporate comments from
the public. This ensures public participation ie #dministrative process. The
rules issued by the agencies should also be pebligh a formal instrument,
which is easily accessible to the public, thus,oenaging openness in the

public administration.

3.6.2 Judicial (Decision — Making) Power

Efficient and effective administration also regsitbat those entities in charge
of implementing the law be armored with judicialsy, to some extent, similar
to the power of the ordinary courts. Enforcementaef demands imposition of

sanction and taking administrative measures andsidas. When agencies
exercise their judicial powers, they are in effggplying the facts to the law just
like a court. Consequently, they determine rigbt#jttements and benefits of
individuals. The decisions may greatly affect indual’s rights and benefits,

for example, revocation of license, deportatioraliéns, determining whether
an applicant is entitled to pension, impositionadministrative fines for non-

compliance, dismissal of a civil servant, dismissfad university student, etc ...

are judicial decisions that by nature that affeetitights of individuals.

When an agency exercises its judicial functiorsiengaged in adjudication, a
process very much similar with a trial court. Whaldjudicating a case, it will
conducts an oral hearing with direct and cross @xatmon, administers oath,
decides on the admissibility of evidence and mayma an individual or a
company to produce evidence. Then by weightingengds of the applicant
and respondent applies and interpreters the lagivoa reasoned decision. To
ensure impartiality and fairness the person degidime matter should be

relatively neutral from agency influence.
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Still there is likelihood that agencies may abusartdecision- making power.
As a result, the lawmaker, while granting such pewes expected to provide

minimum procedures applicable in the adjudicatioycpss.

3.6.3 Administrative Power

Administrative power is the residual power thatnsither legislative nor

judicial. It is concerned with the treatment ofatgular situation and is devoid
of generality. It has no procedural obligations adfilecting evidence and

weighing argument. It is based on subjective sattefn where decision is
based on policy and expediency. It does not degida right though it may

affect a right. Advisory and investigative poweragfencies may be mentioned
as two typical examples of administrative poweritthadvisory function, an

agency may submit a report to the president orhtread of executive and the
legislature. Cases falling under advisory functioclude proposing a new
legislation to the legislature, and informing thebjic prosecutor the need to
take measure when there is violation of law. Disiclg information to the

general public that should be known in the pubfiteiest and publishing

advisory opinions are also regarded as advisonyi@dtrative) functions.

Investigation is one of the major functions of adistrative agencies. While
exercising their investigative powers, agenciesestigate activities and
practices that may be illegal. Because of this stigative power, agencies can
gather and compile information concerning the oizgion and business
practices of any corporation or industry engageccommerce to determine
whether there has been a violation of any law.Xer@sing their investigative
functions, agencies may use the subpoena powerubdesna is a legal
instrument that directs the person receiving iappear at a specified time and
place either to testify or to produce document iregueports, examine
witnesses under oath, examine and copy documeantdtain information from
other governmental offices. This power of invedima complements the

exercise of the agency’s powers, especially thegpdavadjudicate.
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Further Reading

The writer in the following passage strongly opmosiee wider powers of

administrative agencies, and tries to justifyviev on constitutional grounds.

Do you agree with the writer? It is true that accunulation of
administrative, legislative and judicial powers in the hands of
administrative agencies pose a serious danger todinvidual's right and
liberty. On the other hand, what do you think will be the negative

consequence of depriving agencies of such powers?

The Fiction and Tyranny of Administrative Law

The conservative columnist Joseph Sobran has aréecin audiotape called
"How Tyranny Came to America." This seems like acking and absurd
claim. How could anyone believe that "tyranny" é&xign America? Sobran
must be some kind of extremist nut. Well, Sobraa kst of an extremist, but to
evaluate his claim in this case, even apart frosmadnguments, one thing we
might do is look at definitions of tyranny as forlawed by the Founders of the
Nation. Thus, Thomas Jefferson said, in his Note¥ioginia [1784], warning

about a legislature assuming all the powers of gowuent:

“All the powers of government, legislative, exeeaitiand judiciary, result to
the legislative body. The concentration of thesegye in the same hands is
precisely the definition of despotic governmentwilt be no alleviation that
these powers will be exercised by a plurality afids and not by a single one.
One hundred and seventy-three despots would siieehs oppressive as one....
As little will it avail us that they are chosen twyrselves. An elective despotism

was not the government we fought for...”

This is significant, not only in defining "despotgovernment" as that which
combines the three powers into the same handslbotin noting that such a
despotic government can exist even if it is demorend elected. Some people
might think that an "elective despotism" would bentradiction in terms --

since if those in office are elected, then "we #@re government.” No, all it
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means is that those are in office in every two gear four years, or six years
simply have to look preferable to the other guyhédwise, they are on their

own.

Similar to Jefferson's views are those of Jamesiddad who quotes the above

Jefferson's words and continues to say, in thergésieNo. 47:

“The accumulation of all powers, legislative, extos, and judiciary, in the
same hands, whether of one, a few, or many, andhethéereditary, self-

appointed, or elective, may justly be pronouncedviery definition of tyranny.”

Jefferson and Madison thus agree that combining ttiree powers of
government is the last thing that we would wansée happen, even in elected
hands. It will always produce despotism and tyraMidg might think, however,
that Jefferson and Madison might represent no ri@e some party sentiment.
They brought to an end Federalist rule, so perliagsrue spirit of the country
was lost after Washington and Adams. This wouldabmistake. In his own

Farewell Address in 1796, George Washington said:

“It is important, likewise, that the habits of thing in a free Country should
inspire caution in those entrusted with its adntnaigon, to confine themselves
within their respective constitutional spheres; @vog in the exercise of the
powers of one department to encroach upon anothiére spirit of
encroachment tends to consolidate the powers ¢haltepartments in one, and
thus to create whatever the form of governmenteal despotism. A just
estimate of the love of power, and proneness tealiuwhich predominates in
the human heart is sufficient to satisfy us oftth#h of this proposition.”

Despite all the cautions of the founders, this obtidation is precisely what has
happened, and not even in the elected hands. fbws quite common, and
embodied especially in the form of administratigercies, particularly those of
the federal government like the IRS, the FCC, tB& FOSHA, the USDA, the

EEOC, the EPA, the Federal Trade Commission (Fafg,countless others.
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The consolidation of powers in these agencies tlagid breach of constitutional

protections, may be examined in turn in relatioedach power:

Executive Powers

These agencies have executive powers, becausatbgyart of the executive
branch of the government. Often they do not onlehtheir own armed agents
but even also para-military SWAT teams. This idwtlsing enough since it is
not clear why the Postal Service, the Forest Senatc. all need to have their
own SWAT teams. More important, however, are théraegonstitutional

executive powers that have been given to theseastnaitive agencies. The
Supreme Court has ruled (United States v. Mortoit, 3850) that such

agencies have what it actually calls "Powers otisitjon,” which means that
the agencies can "investigate merely on suspitiaha law is being violated, or
even just because they want assurance that itti$ @onsequently, they may
initiate investigations and demand records foreeson at all. This violates the

Fourth Amendment in the most painfully obvious way

The right of the people to be secure in their pessbouses, papers, and effects,
against unreasonable searches and seizure, shalbenwiolated, and no
Warrants shall be issued, but upon probable casiggported by Oath or
affirmation, and particularly describing the pldoébe searched, and the persons
or things to be seized.

The current grotesque breaches of this protectien possible through the
sophistry that administrative agencies are not @eda in criminal
investigations, but in "administrative actions." Qfourse, the Fourth
Amendment does not specify that this protectiony ompplies to criminal
actions, so that avenue is really not availablediwest argument. Otherwise, the
thought seems to be, whether stated openly inaWweol not that no one has a
right to engage in certain actions, mainly businesgivities, without
government, especially federal, licensing permissand that this permission
may then be granted under whatever conditions dhergment decides to grant
it. If business licenses are granted under the itondhat searches, it may be
conducted in any way and at any time. Again, sudhahest arguments
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obviously void the Fourth Amendment altogether arelonly made in order to
circumvent the protections embodied in that Amenuna&d in the rest of the
Constitution and the Bill of Rights. Only tyrantsf course, would want to
accomplish that task and assume such "Powers afslitiqn."”

| am also informed that according to the SupremerCthe Fourth Amendment
does apply to inspections, searches, and seizyradrhinistrative agencies, but
with not as much protection as to private homesthentheory of the "greater
expectation of privacy in one's home." First of, aliis is a typical of

jurisprudence that erodes the protections of peiyabperty when applied to
businesses, rather than residences. This in itsedpecious, and allows for
voiding the Fourth Amendment, the Fifth Amendmetatkings" clause, and
other Constitutional protections. Such a holdin@lso disingenuous. A drug
company, for instance, is not allowed to manufacteven an approved drug
until the FDA inspects the factory. Since therendarenough inspectors, and
there is consequently a large backlog of faciliiede inspected, productive
capital sits idle for long and expensive periodscreasing the cost of
manufacture and driving up drug prices. Such congsathus in effect, give up
their Fourth Amendment rights when they agree ¢éoptocedures by which the
FDA approves the sale of drugs (those powers jedtifinder the power of the

Federal Government to "regulate interstate commierce

Legislative Powers

The same agencies also have legislative power bedduey have been given
the function of writing regulations that have tloece of law. These regulations
need only be published in the Federal Registeretwmine effective (after some
"procedural requirements” that, among other thimggte public comment --
which usually ends up largely with meaning testigménom interest groups that
stand to benefit from the regulation). Thus, tharerConstitutional process of
passing laws -- the consent of both houses of @ssgind the President (unless
his veto is overridden) -- is bypassed. Instedolr@aucrat writes a regulation,
and publishes it The next thing, the agency SWdaint is breaking in on some

citizen or business.
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Although allowed by the Supreme Court in Unitedt&av. Grimand (1911),
congress is given no power in the Constitutiondtegate its functions; and the
Constitution explicitly says in Article I, Sectidn "All legislative Power herein
granted shall be vested in a Congress of the USitates, which shall consist of
a Senate and House of Representative” -- not, fet8eand a House of
Representatives and whoever else they want to passbuck to." The
illegitimacy of this kind of device was already ogoized by John Locke in his
great Second Treatise of Civil Government [1690]:

A8141: Fourthly, The Legislative cannot transfer the PowéMaking Laws to
any other hands. For it being but a delegated Pofr@mn the People, they who
have it, cannot pass it over to others. The Peafdae can appoint the Form of
the Commonwealth, which is by Constituting the ¢lagve, and appointing in
whose hands that shall be. And when the People saide We will submit to
rules, and be governed by Laws made by such Mehinasuch Forms, no Body
can say other Men shall make Laws for them; nor ttenpeople be bound by
any Laws but such as are Enacted by those, whow lthee Chosen, and
Authorized to make Laws for them. The power ol #gslative being derived
from the People by a positive voluntary Grant anstitution, can be no other,
than what that positive Grant conveyed, which beanty to make Laws, and
not to make Legislators, the Legislative can hawepower to transfer their

Authority of making Laws, and place it in other Hari

The benefit for legislators of passing these poweerso others is that they can
avoid the blame for the oppressive acts of theulagrs" and earn favor by
individually rescuing constituents who appeal tenthfor help. The constituents
then, do not blame the legislators for having gitka regulators improper

powers in the first place.
Judicial Powers

These grotesque abuses of representative goverrpaknbeside the next one
the very same administrative agencies that writd anforce their own
regulations have also often been given the powgudging them in their own
courts and through their own "administrative lawtiges. There is a spectrum
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of misrule in this case, since some administralave judges are employed by
their own agencies, while others belong to reldyivedependent organizations.
Thus, the "Occupational Safety and Health Reviewn@assion” is either part
of the Occupational Safety and Health Administrati@®SHA), nor is the
United States Tax Court part of the IRS or the Dipant of Justice. However,
these "quasi-judicial® organizations are not pdrthe Independent Judiciary
and do not contain many of the Constitutional prtooms; for example, trial by
jury that belongs to the proper court system. Titeegdent for them, indeed, is
the system of Military Justice, which, unlike th@dern administrative courts,
actually existed when the Constitution was writt€he harsh truth, then, is that
the precedent for even the relatively independgoasi-judicial” organizations
is the Court-Martial. That development should héeen allowed means that
elements of martial law are now part of the ordyneperations of the United
States Government. At the same time, a judiciattion like imposing fines is
usually retained by the executive agencies theraselwhich then assess such
punishments in summary fashion without even thetegteof a judicial

procedure.

The existence of these monstrous vehicles esdgrdf@lls the end of the rule
of law and democratic government. "Administratieev! judges, of whatever
stripe, do not belong to the independent judicianygd frequently (as at the
Federal Trade Commission, the FTC) are creaturélsenf executive agencies.
They know who pays the piper. Agencies can simgipre the findings of their

own administrative law courts.

Beside these transparent formulae for corruptioth i@justice, the fiction of
"administrative law" also conveniently bypasseséalthe protections of the Bill
of Rights. Defendants before an administrative jaglge are not protected by
due process, the presumption of innocence, trigjuby, or any other barrier
built around criminal or civil law; for "administii@e law," is in effect neither
criminal nor civil law. Unmentioned in the Constitin, "administrative law" is

without essential constitutional limitations or factions.

Such "administrative" procedures, to be sure, cammprison any American,

but the agencies are free to levy fines, withoutlence, trial, or defense, seize

95



property, and then bring criminal charges againtstens for failure to obey
their often unknown, obscure, and self-contradictegulations. If the agencies
are content, just to harass and impoverish a aoitine have been told by the
Supreme Court that the citizens cannot have reedora real court, in the real
judiciary, to appeal the tyranny of the agencylwiti"administrative remedies"
have been exhausted. Since the agency itself defimat the "administrative
remedies" are, it can take decades before suchetfiest are exhausted.
Citizens are, thus, essentially at the mercy of #gencies, unless a

Congressman or the President personally intervenes.

Therefore , at least in one very precise sensaniyr came to America. Locke,
Washington, Jefferson, and Madison would be apgall@nd that not so much
at the "insolence of office" and the grasping aarage of those given power, but
at the thoughtlessness, passivity, and acquiesaeginéenericans in allowing

this to come to pass. Instead, Americans usualiyt @een notice how vicious it
is in both principle and practice They are sedunethe idea that power is good
when it is used for what they like, but n it is tate when that power is turned

against them for things they don't like. Tyranng bame to America.
In light of this, the following legal principles shld be adopted:

» No actions by government agents or agencies ageofréhe restrictions
imposed by the Fourth Amendment or other articlethe Constitution
and the Bill of Rights.

» There are no legal actions apart from the crimamal the civil, with the
full constitutional protections established forleac

» There can be no courts or judicial proceedings tapam duly
constituted components of the Independent Judiciaryerein the
protections of Trial by Jury cannot be suspendestricted.

» Legislative bodies cannot delegate the power ofingalaws, or confer
upon anyone the power of making any rule or reguiathat has the
force of law.

» The only Constitutional exceptions to these rulescern the military,
military discipline, military justice, and (in tinseof war, invasion, or
rebellion) martial law.
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These principles will not prevent any further badi$ or tyrannical practices,
but they will defuse the structural tyranny thats haeen created through
"administrative law," its "inquisitors," its regutay extra-constitutional

legislators, and its fraudulent "courts."
Administrative Agencies in Ethiopia

Administrative law is mostly tied with the study manner of exercise of
governmental power. By governmental power herersete power of the
executive and administrative agencies. The evalubfoadministrative law may

be traced back to the emergence and proliferafi@agencies.

The outstanding feature of administrative agentiethe history of Ethiopian

government is their non-existence. For instancegraury back there were no
regularly established royal councils, no clearsystem of local government, no
established national army police force and no @eilvice system. Agencies as
a machinery of public administration is relativedy recent phenomena in

Ethiopia.

It was in the mid of the 19th century during tleégn of Emperor Tewodros
that a series of reforms including abolition ofvelarade, suppression of the
custom of vendetta, regulation of the power andldaof the church, and the
civil service system were introduced in Ethiopia fiee first time. Foreseeing
the need of a decentralised system of administrat implement these
reforms, Tewodros sought to turn the local chiefto isalaried officials
responsible to the imperial power. However, apannfthe establishment of a
territorial police force and a regular army any @fie agency charged with
public administration was unknown and non-exist&spite this there was
some traditional administrative personnel in theegonment. Early historians e
identified four primary heads of department undee tmperor; 1)Yetor
Abegagcommander-in-chief of the army) 2fe Negu§udge on all appeals in
the name of the emperor save the death sentenc@&seBafe Tezélzeeper of
the great seal of the Enperor and writer of all engd orders) ; 4)igaba
communicator of all imperial orders, deputy yetfdsegaz, and sergeant-at-

arms to the Emperor.)
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In 1907, Emperor Menelik created the first ministeframework in ethiopia,

consisting of the following ministries:

Ministry of Justice

Ministry of Interior

Ministry of Foreign Affairs

Ministry of Finance

Ministry of Agriculture and Industry
Ministry of Public Works

Ministry of War

Ministry of Pen

YV V.V V V V V V V

Ministry of Palace

To some extent, the process was simply of giving ties to old officials. The
Afenegus became Minister of Justice and the Tsekabtz became the Ministry
of Pen. Further, the ministers bore the statuseo$gnal servants to the crown.
However, during this time, though autonomy was lyardalized and though
delegation of usable power existed more on pagser th reality, a permanent
administrative body was established as an integrglan of the central

government.

The 1931 constitution laid a foundation for the seéamnce of the first
administrative agencies in the Ethiopian historypablic administration. The
constitution recognised the existence of the exeelranch of the government.
Under Article 11 it was provided that the Emperoowd lay down the
organization and the regulation of all administratdepartments. During that

time a number of ministries and administrative depants.

In 1962, the most relevant government institutionthe development of formal
administration, the Imperial Ethiopian Central Parsel Agency (CPA), was
established by order no. 23 of 1962. The agencygnas the power to classify
jobs, to recruit public servants, to establish paegles and to issue regulations

necessary for the establishment of homogeneouscméivice.
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Until the fall of the imperial regime in 1974, vaus administrative and
chartered agencies were established. Most of tlaleinistrative agencies
bearing names of ministry, commission authority agency were made
accountable to the prime minister. There were abmenty one agencies at the
ministerial level. These are The Ministry of Na@bi€Community Development
and Social affairs, The Ministry of Public Healifhe Ministry of Land Reform
and Administration, The Ministry of Communication§he Ministry of
Information and Tourism, The Ministry of Mines, Thdinistry of Public
Works, The Ministry of Education and Fine Arts, Thinistry of Commerce
and Industry, The Ministry of National Defence, TM@istry of Interior, The
Ministry of Agriculture, The Ministry of Foreign Adirs, The Ministry of
Finance, The Ministry of Imperial Court, The mimjsbf Pen, The Ministry of
Justice, The Ministry of Planning and Developmértie Ministry of Posts,
Telegraph, and Telephones, The Ministry of Stored Supplies, and The
Ministry of Pensions. A number of chartered agesavere also established
during that time. These include National Communigvelopment(1957),
Board of National Community Development(1957), Quational Defence
Council(1958), Central Personnel Agency and PuBlavice(1962), Public
Employment Administration(1962), Technical Agen@43), Charter of The
National Bank of Ethiopia(1963), Ethiopian Tour@3tganization(1964), Land
Reform and Development Authority(1965), Institutef @Agricultural
Research(1966), Haile Selassie | University Ch@lrg&1), and Awash Valley
Authority Charter.

The 1987 constitution of The People’s Democratipuddic of Ethiopia under
Article 89(1) gave all administrative powers to tb@uncil of ministers. The
council was composed of the prime minister, defuime ministers, ministers
and other members including heads of the secretafisstate committees.
authorities and commissioners. Following the caoutin, in the created the
cabinet there were twenty ministries, seven comomnss six authorities, two

state committees, and two institutes.

The 1995 F.D.R.E constitution introduced a fedstalicture sharing power

between the federal government and the regionesstihe federal government
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comprises of the house of people’s representatigethe supreme lawmaker,
the executive (the prime minister and the countiinmisters) and the judicial
branch (first instance, high court and supreme tyolirsimilar division of
power also introduced at each regional state.

Currently, administrative agencies are establishtettie federal and state level.
The constitution does not directly or indirectly kea a reference to
administrative agencies as parts of the systenoeémment. It recognises the
separation of powers among the three branches\argment. This means, in
effect, the source of legislative and judicial powé administrative agencies,
typically those at the federal level could not bsily justified on constitutional
grounds. For instance, the constitution does natny way allow the house of
people’s representatives to share or transfer safnits law making powers to
agencies headed by unelected officials. Legislatimough delegation is only
mentioned with respect to the council of ministétence, it will be a challenge
for the Ethiopian administrative law to formulateéheoretical justification for

the very existence and source of power of admatist agencies.

Two types of agencies exist at the federal levélesSE are independent and
executive agencies. The independent agencies hawemditutional basis for
their existence, and are directly accountable te tmouse of peoples
representatives. They are five in number and allhein have been formally
established through an act of parliament. These taee Human Rights
Commission, The Ombudsman Office, The Auditor Galhefhe Naational

Election Board and The Population Census Commission

The executive agencies are accountable directiyh@¢oprime minister, or the
superior ministry, or the council of ministers. 2007, there were about fifty
government entities named as government agencies.t®the lack a precise
definition of an administrative agency in Ethiopeyery government entity
partially or fully funded by the government is calesed to be an administrative

agency.
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UNIT SUMMARY

When a law provides for a program with frameworkcerry out program

services and enforcement, it more likely developsadministrative Agency.

The agency is created to carry out designated tasksdefined program. An
administrative agency can be defined as authofipopernment other than the
judiciary and the legislature. But not all govermmentities characterized in
this way could be taken as an agency for the perpbshe administrative law.
The power that the entity is to exercise, eithdigial or legislative functions, is

the most important test to determine whetheransgency, or not.

One of the basic characteristics of an agencyasiths always the creature of
the legislature. since its creation may be to mevspecificity, or providing

protection, or service. The purpose of an agencigiwis greatly tied reasons
for its creation may be to regulate business, @rtwide service or directly to

provide goods and services to the community.

Agencies are generally classified as executivendependent based on their
accountability. Executive agencies are directlyoactable to the executive,
whereas independent agencies are accountable tegisature. The F.D.R.E.
constitution envisages for the establishment ofe fiagencies thereby
guaranteeing their independence from the execufiven though the house of
people’s representatives has the sole mandatelisstab all agencies, their

structure and organization is determined by thenCibof Ministers.

The scope of power of an agency should be intexgret line with its enabling
act. The enabling act, sometimes called parenbmaetstablishment act, is the
necessary statute for the material and legal exast®f the agency. Normally,
the typical power of an agency is enforcement of ¢&t administrative power.

In addition it also shares legislative and judigalvers.

Review Questions

1) The Ethiopian government is distributing wheataalower price to the
community that affected by the recent high inflat Currently each federal
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and state kebeles are in charge of such distribuido you think that the
government should have established an agency &sdke purpose of wheat
distribution? Discuss factors that should be takero consideration before

creating an agency?

2) Administrative agencies have a power of invediom, which mainly
includes conducting search without obtaining arcwarrant. In Ethiopia too,
most regulatory agencies (e.g. National Bank, Mipi®f Labour and Social
Affairs, Ministry of Revenue, Ministry of Educatiatc...) possess the power to
enter into a premise of a company without courtegrdand conduct
investigation. Do you think that such kind of séamould be can justified
constitutionally? Does it violate any of the prosiss of the F.D.R.E.

constitution?

3) What is the difference between executive anépeddent agencies?

4) Can a directive or a regulation be the sourcepafer of administrative

agencies?

5) Is it possible that an entity (other than a pubhterprise) established by the

legislature may not be considered as an adminigtragency?
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UNIT FOUR: RULE-MAKING (QUASI-LEGISLATIVE) POWER OF
ADMINISTRATIVE AGENCIES (DELEGATED LEGISLATION )

Introduction

‘Delegated legislation’ is legislation made by adpar person to whom the
parliament has delegated its power to legislateefdérs to a binding law issued
by a body subordinate to the parliament. In Etldp@delegated legislation
refers to directives and regulations issued by adtnative agencies and the

council of ministers, respectively.

Delegated legislation tends to provide detail lkegige scheme setting out
matters that are regarded as not necessary faattiament itself to approve by
passage of primary legislation. Since legislatiboudd preferably be made by
the parliament, and not delegated to non-parliaamgnentities, delegated
legislation is regarded, at best, a necessartleailis only tolerated because of
the growth in functions and requirements of a modgovernment. A more

problematic issue is that delegated legislation hinipe regarded as a
challenging concept regarding the separation ofgewn that it is ‘legislative

in form and executive in source’.

This unit discusses the nature, definition the lengle and justifications, the
constitutional scope and procedures of a deledatgslation.

Objective: At the end of this unit, students are epected to:

» Understand and enumerate the practical justifioatior and theoretical
objections against delegated legislation

» Discuss the scope or constitutional limit of detega power by the
legislator under the F.D.R.E. constitution,

> Indicate the forms of delegated legislation in Bpia

» Compare and contrast rule-making procedure in m@iffecountries and
summarize the common standards

» Examine the practice with respect to rule makingcpdure by agencies

and the council of ministers in Ethiopia
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4.1 The Nature and Definition of Delegated Legislain

The term legislation refers to the process of mgkinenacting and repealing a
positive law in written form by a branch of govermh constituted to perform
this process, which is the legislature. The legigtaorgan of every country has
the power to make laws on every matter concerrtiedives of its citizens and
the government subject to the limitations imposad the constitution. In
England, where the doctrine of parliamentary sdgetg is propounded,
parliament as a matter of principle can enact peaklegislation as it sees fit.
Whether there is a clear limitation or not, theidigure is in charge of making
laws in the form of primary legislation. Any othegislation that is subordinate
or auxiliary to primary legislation is known as eghated (or sometimes

ancillary) legislation.

In short, delegated legislation means the exerofskegislative power by an
agency that is subordinate to the legislature. $Shisordinate body acquires the
power from the act of the legislature. Power isgfarred from the principal
lawmaker to the lower body, which may be the exgeutcabinet, council of
minister, or a specific administrative agency, bg tmechanism of delegation.
Generally, delegation refers to the act of entngstanother authority or
empowering another to act as an agent or représent®y the same token,
delegation of legislative powers means the transféaw-making authority by
the legislature to the executive, or to an admiaiste agency. In line with the
power granted to them by the legislature admirtis&a agencies can issue

rules, regulations and directives, which have allgdinding effect.

The study of rule-making (delegated legislation) thg executive branch of
government occupies a significant place in the atstrative law due to its
increasing growth, complexity and the dangers gigsato individual liberty and
freedom. Scholars regard delegated legislation @gp@al characteristic of

administrative activity in public administration.

One of the most significant developments of thes@mé century is the growth in
the legislative powers of the executive. Measunggidlume, more legislation is
produced by the executive government than by thisleure. The increase in
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guantity and quality of delegated legislation, ibtnsupplanted by clear
procedures and effective controlling mechanismsy mbimately result in
arbitrariness and abuse of power, which in turmlde@ injustice and violation
of liberty. That is why it is regarded by many asnacessary evil.” It was
considered a danger to the liberties of the peaptka devise to place despotic
powers in few hands. It was said that delegatedsl&mn preserved the
outward show of representative institutions whiléacpg arbitrary and

irresponsible power in new hands.

However, in reality, the intricacies and complesstiof modern government
have proved beyond doubt that the delegation ofslegve powers to

administrative agencies is a compulsive necessityno democratic society
committed to the establishment of a welfare stidie,legislature monopolizes
the legislative power. It will be futile for the dislature to solve the ever
increasing social and economic problems, unleshates some of its powers
with the executive and other administrative orgainthe state. A statute may be
inexact, incomplete, and unintelligible, and magrebe misleading unless it is
read with specific rules and regulations made thiater. Delegated legislation
also serves a technique to relieve pressure oslétgie’s time so that it can
concentrate on principles and formulation of pdicéfter this, it has to leave
technical and detailed matters which are necegedily the gaps in the primary

legislation. Nowadays, administrative rule-makihgs become a typical
characteristic of the administrative law and adstmative activity. The 20th

century has been termed as the age of regulatiertalthe increasing number
of instruments issued by the executive branch ofegument. Most of the

legislations that govern the conduct of the indiidcome from administrative

agencies, not from the legislature.

How do you distinguish administrative actions from quasi-legislative

actions?

There is only a hazy borderline between legislatind administration, and it is
difficult to show there exists a fundamental difflece between the two. One
common point of difference is that the legislatpewer is the power to lay
down the law for people in general, whereas aditnatise power is the power
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to lay down the law for them, or apply the law term in some particular
situation. It is also a common principle of legigla that legislative acts should

be public.

One test of distinction may be that where the forme process of performing
particular acts or of making decisions involving #pplication of general rules
to particular cases, the latter is the processoohtilating a general rule of

conduct without reference to particular cases anaily for future operation.

Rule - making action of the administration partaketh some exceptions, all
the characteristics of a normal legislative actiprocess. These may be
generality, non-retroactivity and a behavior whibhses action on policy
consideration and gives a right or a disability. dome cases, however,
administrative rule making action may be particaked, retroactive and based
on evidence. On the other hand, a quasi-judiciabmags particularly based on

the facts of the case and declares a pre-exisghg r

4.2 The Need for Delegated Legislation

Despite the ever-increasing volume of primary liegisn, the complexities of
governing a sophisticated society (and even a dpirej society) demands the
delegation of some legislative functions to infetmdies such as ministers and
administrative agencies. Clearly parliament dodshawe time or resources to
enact every single piece of legislation that isdeeein the form of primary
legislation, which can be fully debated and sciméd in accordance with
legislative procedures. The result is delegatedsl&ipn- legislation produced
by an ‘inferior body’ which nevertheless has tbhecé of law.

Tackling the complexities of modern administratioran efficient and efficient
manner demands an atmosphere of complexity. Pamtimas to follow strict
legislative procedures to make a single law. Heitcejll be far from being

flexible without delegating some of its powerste £xecutive.

Can you try to identify impacts of retaining all legislative power by the

lawmaker ( parliament)?
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The complexities of modern administration are séflihg and intricate and
bristle with details, urgencies and difficultiesherefore, to tackle these
problems, an atmosphere of flexibility is neededoakliament which sits for a
limited period of time and which is required to ebg& strict legislative
procedures will be far from being flexible withalglegating some of its powers

to the executive.

Taking into account the above general justificatithe following factors may

be mentioned as reasons for the need for dekb¢pgeslation.

A) Limitation on Parliamentary Time

Art 58(2) of the F.D.R.E. constitution reads:

“The annual session of the house shall begin ondagrof the final week of the
Ethiopian month of Meskerem and end on the 30thodidlye Ethiopian month
of sene. The House may adjourn for one month afsgeduring its annual

session”

As stated in Art. 58(2) of the constitution, assugnihat there is one month
recess, for how many maximum days will the Houseepiesentatives sit in
parliament? Then subtract 39-week days and mulitpby 8 working hours.

Taking into consideration the average time necgdsamake law, do you think
the house of people’s representatives has suffitiere to provide all the laws

in quantity and quality?

It is said that even if today parliament sits b 865 days in a year and all the
24 hours, it may not give the quantity and quatityaw, that which is required
for the proper functioning of a modern governméiiterefore, it is clear and
self-evident that the main reason for delegatiolegislative power is to relieve

the pressure on parliamentary time.

B) Technicality Subject of Matter

Read carefully the following provisions:
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l.) “For the purpose of fostering monetary stabilitydanredit and exchange
conditions conducive to the balanced growth of éhenomy of Ethiopia, the
Bank may issue directives governing its own creditsactions with banks and
other financial institutions, and credit transaat®of banks, and other financial
institutions” (Art 28(1) of Monetary and Banking Proclamation No83/1994)

II) “The council of ministers may by regulations exempy income recognized

as such by this proclamation for economic, admiatste or social reasons”
(Art 13(e) of Income Tax Proclamation N0.286/2002)

[l) “1. Regulations and directives may be issued ferabmplementary of this

proclamation.

“2. The regulations shall, in particular, providerfthe payment of fees in
connection with applications for the grant of paterand utility model
certificates and for the registration of industridesigns and matters related

there to.”

(Art 53 sub 1 and 2 of Inventions and Industrialsigas Proclamation No
123/1995)

Which of the above provisions do you think are teahical matters which do

not involve policy issue and need some expertisednledge?

Legislation has become highly technical becausehef complexities of a

modern government. Members of the parliament ateerperts, and so they
cannot comprehend the technicality of the subjeatten of some economic and
social issues. Technical matters, as distinct frpolicy issues, are not

susceptible to discussion in parliament and theeefwannot be readily be
included in legislation. Therefore, technicality thie subject matter stands as
another justification for delegation. It is coniamt for the legislature to

confine itself to policy matters only and leave ttexhnical law making

sequence to the administrative agencies.
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C) Flexibility

Ordinarily legislative process suffers from lackvidbility and experimentation.
A law passed by parliament has to be in forcah#l next session of parliament
when it can be replaced Therefore, in situationsclvirequire adjustments

frequently and experimentation, administrative mikgking is the only answer.

The need for frequent adjustment or flexibility che observed from the

following provision.

“The Bank may, from time to time, prescribe by tagans the terms and
conditions upon which persons departing from Etldomay carry with them
foreign exchange or make remittance for service@it 55 of Monetary and
Banking Proclamation N0.83/1994)

In the above provision, the terms and conditionsctorying foreign exchange
by persons departing from Ethiopia could be chariged time to time. Hence
this flexibility could be attained through delegetiof power to make these

rules.

D) Emergency

During emergency, it may not be possible for thdigraent to pass necessary
legislation to cope up with the situations. Undects conditions, speedy and
appropriate action is required to be taken. Thdigment cannot act quickly
because of the time that requires passing an acreder, immediate
knowledge and experience is only available with &ldeninistration. For this
reason, wide legislative power must be conferredmphe executive to enable

the government to take actions quickly.

The above grounds clearly justify the need for auisirative rule making. On
the other hand, this rule-making may have sometnegaffects. Can you give

one undesirable impact of the administrative rusdimg?
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4.3. Theoretical Objections against Delegated Ledgdion

The fact that delegation is indispensable and table due to practically
convincing needs, it has not been a bar to thealethallenges and criticisms
against it. The main constitutional objection rdisgainst delegation of rule
making power to administrative agencies has been dbctrine of non
delegability of power, which holds that power dalesgl to one branch may not
be redelegated to another. People elect their septatives based on their
fitness, knowledge and ability to represent theterest. Hence, it is a generally
accepted rule that this mandate bestowed by thpl@®@annot be delegated to
another individual or organ, which does not stamdaidirect relation to the
people. It is a cardinal principle of represen&tigovernment that the
legislature cannot delegate the power to make lawsny other body or

authority.

One of the most commonly cited sources of the afleon delegation is the
common law maxim delegates potestas non potesgatelhich means that a
delegate can not further delegates his power. §intpé maxim indicates that

power that has been delegated originally may naoebelegated.

The maxim was originally invoked in the context adlegation of judicial

power and implies that in the entire process otididation, a judge must act
personally except in so far as he is expresslylabddrom his duty by a statue.
Therefore the basic principle underlying the maximus that discretion

conferred by the statute on an authority must beraesed by that authority
alone, unless a contrary intention appears fronahguage, scope or object of
the statute. Generally, it implies that, since pemple delegated legislative
power to the lawmaker, executive power to the pnmeister and cabinet and
judicial power to the courts, none of the instibas may redelegate its power to

any other authority.

Another objection to delegation of power is basedh® doctrine of separation
of powers. In America, the doctrine of separatibpavers has been raised to a
constitutional status. The U.S. Supreme Court lsgmwed that the doctrine of

separation of power has been considered to besemtés principle underlying
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the constitution and that the powers entrusted ne department should be
exercised exclusively by that department withoutreaching up on the power

of another.
4.4 Scope of Delegated Legislation

It is accepted at all hands that a rigid applicataf the doctrine of non-
delegability of powers or separation of powersagher desirable nor feasible
in view of the new demand on the executive. The nae of the welfare state
can be fulfilled only through the use of greatempo in the hands of the
government, which is most suited to carry out theied and economic tasks.
The task of enhancing the power of the governneentable it to deal with the
problems of social and economic reconstruction ¢en effectively and

efficiently accomplished through the technique @fledation of legislative

power to it. Thus it can be clearly observed thetgmatic considerations

have prevailed over theoretical objections.

Therefore, the position has been shifted from dnetal objection to the issue
of the permissible limits of valid delegation. Lsigitive delegation raises the
issue of delegable and non-delegable legislativeep® There is no agreed
formula with reference to which one can decide peemissible limits of
delegation. However, as a rule, it can be saidttietegislature cannot delegate
its general legislative power and matters dealiitg policy.

The legislature after formulating the fundamentaivd, can delegate to
administrative agencies the authority to fill inpgawhich is an authority

necessary to carry out their purposes. The mattbish are appropriate for
delegation are such matters as procedures for rifementation of the

substantive provisions contained in the princiggiglation. This indicates that
only the subsidiary part of the legislation could delegated to administrative
agencies so as to enable them fill any availabfes;ga. the legislative body
ought to state an intelligible principle and thhe texecutive branch would
merely fill in the details. Subordinate legislatioan cover only subject matters

delegated expressly in the principal legislation.
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As a summary, the following points may be noted.

> Delegation of some part of legislative powers hasolme a compulsive
necessity due to the complexities of modern letizsia

> Essential legislative functions cannot be deleghtethe legislature.

» After the legislature has exercised its essendégislative functions, it
can delegate non-essentials, however, numeroussigmificant they
may be.

» The delegated legislation must be consistent aghparent act and must
not violate legislative policy and guidelines. Dgdéee cannot have

more legislative powers than that of the delegator.
In Australia, the following matters could not bdetmted.
A. Appropriations of money;

B. Significant questions of policy including sigodnt new policy or

fundamental changes to existing policy;
C. Rules which have a significant impact on indinatlrights and liberties;

D. Provisions imposing obligations on citizens ogamizations to undertake
certain activities (for example, to provide infoitiva or submit documentation,
noting that the detail of the information or docuntse required should be
included in subordinate legislation) or desist fractivities (for example, to
prohibit an activity and impose penalties or samdi for engaging in an

activity);
E. Provisions conferring enforceable rights oreettis or organizations;

F. Provisions creating offences which impose sigaift criminal penalties
(imprisonment or fines equal to more than 50 pgnaitits for individuals or

more than 250 penalty units for corporations);
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G. Provisions imposing administrative penalties fagulatory offences
(administrative penalties enable the executiveeteive payment of a monetary

sum without determination of the issues by a court)
H. Provisions imposing taxes or levies;

l. Provisions imposing significant fees and char¢gegual to more than 50

penalty units consistent with (f) above);

J. Provisions authorizing the borrowing of funds;

K. Procedural matters that go to the essence détlislative scheme;

L provisions creating statutory authorities (notitigat some details of the
operations of a statutory authority would be appedply dealt with in

subordinate legislation); and

M. Amendments to Acts of Parliament (noting that dontinued inclusion of a
measure in an Act should be examined against tloegeria when an

amendment is made.)

Which of the following do you think are essentiagislative functions which

could not be delegated?

a) Power to levy tax

b) Power to exempt any item from tax

c) Power to repeal or amend a proclamation

d) Power to extend the applicability of a proclaimato other sectors

e) Power to exempt certain sectors not to be coveyeghe proclamation

f) Power to determine the standard rate of intdedborrowings and saving
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4.5 Form and Classification of Administrative Rué Making

A close scrutiny of delegated legislations revethlat they usually contain
enacting clauses and that they are also detaitgslddons. Enacting clause is a
provision in a legislation that indicates how amdnf where the authority of
legislating the law was derived. It is found in tipeeamble part of the
legislation. Delegated legislation is consideredegsslated by the legislature in
so far as they are enacted following the propercgmare. They are also
considered as part and parcel of the main legisiatinder which they are
issued. These legislations are detailed because afee issued to implement
other superior legislations that are drafted iralier terms.

Thus, delegated legislation may assume differembgoIn our country there are

mainly two types of delegated legislations regolatnd directive.

Regulation

Pursuant to Art 771(13) of the F.D.R.E. constitmfithe council of ministers
has the power of issuing regulations in accordawitie a power vested to it by
the house of people’s representatives. The powsste regulations is found in

the specific legislation.

Directive

These types of delegated legislations are issueghblg administrative agency.
Agencies issue these subordinate legislations pdeiment regulations and other

primary legislations.

Pursuant to Art. 93 of the F.D.R.E. constitutidre touncil of ministers has the
power to declare emergency, which is subject tora@ by the House of
Representatives. Can we say that this decree bZdmcil of Ministers is a

delegated legislation?
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Administrative rule-making may also be classifiedséd on the different

purposes, that it is made to serve.

A-Enabling act- Such acts contain an “appointed date” clause uwtiezh the
power is delegated to the executive to appointta @& the act to come into
operation. In this category, the legislature pribes the gun and the target and
leaves it to the executive to press the trigges #imed at easing the executive
the time to equip itself for the administration thfe law. In this class of
legislation, rule making exercise is valid onlythe extent it is preparatory to

the act coming in to force.

B-Extension and application act The technique of administrative rule-making
may sometimes be used for the extension and afiphicaf an act in respect of
a territory, or a given for duration of time, or fany other such objects. Power
may be delegated to extend the operation of theawther territories.

E.g. Reduction or Extension of Time

“ Notwithstanding any provision of these regulasowhich may specify a
period of time within which an act is to be perfednthe licensing authority
may for good cause provide for a shorter or longeriod, provided that such
reduction or extension shall not jeopardize théntggof a licensee or engender
his ability to perform the duties and obligationsder the license or under the

proclamation.”

(Art 42 of Mining Operations Regulation No 182/94)

C-Dispending and suspending actSometimes the power may be delegated to
the administrative authority to make exemptionsrfrall, or any provision of
the act in a particular case or class of casesselBgemption clauses are meant
to enable the administrative authority to relievardship, which may be

occasioned as a result of uniform enforcement ®tdiwv.

See for instance the following provision:
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“Not withstanding the provisions of rule - articl¢$) of this article, the council
of ministers may be regulations determine the ifiapbility of this
proclamation on employment relations establishedrddigious or charitable

organizations.”
(Art 3(b) of Labour Proclamation No 377/96)

D- Classifying and sanctioning actsUnder this type of delegation, power is
given to the administrative authority to fix stargl@f purity, quality or fithess
for human consumption. See, for instance, Clasgibo of Hotels, Pensions
and Restaurants Regulations No 209/1995.

E- Penalty for violation acts - Sometimes power may be delegated to an
administrative agency to prescribe punishment fog wiolation of rules.
Usually, making an act penal is a parliamentarycfiem and cannot be

delegated to the administrative agency.
4.6. Rule Making Procedure

In order to ensure power delegated by the legistais exercised fairly and
lawfully, the administrative agency is expectedidbow some minimum rule

making procedures. Such procedure is usually peavith a comprehensive
manner applicable to every agency at all time (8hg. American Procedure
Act.) In other cases, it may provide on specifigidéations i.e. on the enabling
act. The rule making procedure under the U.S. Eédédministrative Act

(hereinafter referred to as APA) is a detailed tha¢  provides different types
of rule-making procedures ensuring flexibility ihet administrative process.
Before discussing the specific requirements apipléecdor each type of rule-
making procedures under APA, let's have a briefkl@ the rule-making

procedure in England.
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Rule Making Procedure in England
A- Prior Consultation

Under English administrative law, the rules of makyjustice do not apply to
delegated legislation, and failure to consult partloes not entail invalidity of

the rules by court. As has been noted by one judge:

“Many of those affected by delegated legislatiod affected very substantially,
are never consulted in the process of enactirag bgislation and yet they

have no remedy.”

Even though prior consultation with concerned partis not a mandatory
requirement, in practice, many agencies informatgmply with this

requirement upon their own initiative. The informalonsultation of

representative bodies by the legislative adminisgabody is very common.
Few statutes may also specifically provide a gdngracess of considering
objection, or prior consultation and publishing ftrdelegated legislation.
Where consultation with certain parties is requitgdthe enabling act, the
courts are likely to interpret this as being a naaod/ requirement; failure to

comply could invalidate any resulting order.
B-Laying procedure

In England, most rules and regulations issued tirquower of delegation will
not have a binding force unless they comply withie® mechanism by
parliament. Such parliamentary review mechanismroonty known as laying
procedure affords an opportunity for the legislatto control the exercise of
the power of delegation by subordinate bodies. ffecg it is an effective
mechanism to ensure legality and fairness in detelgdegislation. If the
enabling act subjects the agency to comply withingryprocedure, non-
observance results in the nullity of the rule ogulation. Laying procedure

may assume different forms some of which arecatdd below.
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Bare Laying Procedure

No further procedure is necessary for the provismbe effective. The statutory
instrument is drawn to the attention of members @ come into operation

once laid.

Negative Resolution Procedure

The legislative instrument once it is laid befoggliament may be annulled if
there is a request (prayer) to this effect. Howevwbe annulment of the
instrument does not invalidate retrospectivelyactaken by the minister.

Positive Laying Procedure

The enabling act requires the instrument to bebafdre parliament; it can only

become law if it receives the affirmative approvbthe parliament.

Laying of a Draft Statutory Instrument

A draft instrument is laid before parliament, ahd tnstrument itself cannot be
made until 40 days have passed from the date ofdayf the draft instrument.
During this period, the draft instrument may bejsabto a negative resolution

procedure.

C-Publication

Under English administrative law, there is diffiguAnd argument as to when a
statutory instrument is “made”. One view is tha¢ tstatutory instrument is
made as soon as it is signed by the appropriatestain and it becomes
effective from that time onwards notwithstandingttny publication or laying
requirements have not been complied with. Accordm¢he second view, the
statutory instrument is made when it is signed,dnly comes into effect on a
certain date, on the order itself. Third it is stidt it becomes after it is signed
and is due to become into effect on some specaifegd in the future, after one

of the various laying procedures has been compligd
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As can be seen from the above different arguménis,clear that there is no
uniform procedural requirement of publication. Hoee the enabling act may
specifically provide for the publication requirenhé¢hat is mandatory, resulting

in invalidation for non-compliance.

Rule Making Procedure in U.S.

The Administrative Procedure Act (APA) enacted 848 and recodified in
1966, is the procedural roadmap for the federal cathee branch.
The federal government passed the act in 1946espanse to the increasing
resentment of the agencies' latitude in matteesctiffg the rights of individuals.
Following the federal lead, most of the states alssed similar statutes during
the late 1940s and early 1950s. Unless anothenstatovides otherwise, every
executive branch department and agency must fotlosv APA's minimum
procedures for adjudication and rule making. Ibastablishes general ground
rules for the judicial review of agency actions.th®lugh it has been
supplemented by several other laws discussedsrnvtiiume (e.g., the Freedom
of Information Act, Regulatory Flexibility Act, anddministrative Dispute
Resolution Act), it has been amended remarkabtie Igince 1946, and its
provisions have served as models for many othefrasimative procedure laws

in the fifty states and other countries aroundwied.

The Administrative Procedure Act sets up the praoesl to be followed for
administrative rule making. Before adopting a re, agency generally must
publish advance notice in the Federal Register, gogernment's daily
publication for federal agencies. This practiceegithose who have an interest
in, or are affected by the proposed rule an oppdstuo participate in the
decision making by submitting written data or byeahg views or arguments
orally or in writing. Before a rule is adopted ta final form, and 30 days before
its effective date, the agency must publish it me tFederal Register.
Formally adopted rules are published in the CodEenferal Regulations; a set
of paperback books that the government publishek gaar so that rules are

readily available to the public.
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Administrative agencies promulgate three types oles: procedural,
interpretative, and legislative. Procedural ruledeniify the agency's
organization and methods of operation. Interpreatules are issued to show
how the agency intends to apply the law. They rafmgm informal policy
statements announced in a press release to aatharitules that bind the
agency in the future, and are issued only afteratfency has given the public
an opportunity to be heard on the subject. Legi@atules are statutes enacted
by a legislature. Agencies can promulgate legigtatiles only if the legislature

has given them this authority.

Types of Rule-Making Procedure

The APA subdivides the categories of rule-making iformal and informal
proceedings. A rule-making procedure is considefednal when the
proceeding is required by another statute to betlerrecord after opportunity
for an agency hearing.” The APA prescribes complexedures for hearings in
formal rule-making procedure. It requires relatywehinimal procedures for
informal rule-making. Each agency which will beeafted by section 4 should
publish under section 3 (a) (2) the proceduresnébrand informal, pursuant to
which the public may participate in the formulatiohits rules. The statement
of informal rule making procedures may be couclmeeither specific or general
terms, depending on whether the agency has adepteéd procedure for all
its rule making or varies it according to the tygferule to be promulgated. In
the latter instance, it would be sufficient to stétat the proposed substantive
rules will be adopted after allowing the publicparticipate in the rule-making
process either through submission of written data testimony, etc. The
method of participation in each case to be spetifiethe published notice in

the Federal Register.

A- Informal Rule Making

In every case of the proposed informal rule-makiagcording to the
requirements of section 4 (a), section 4 (b) presithat "the agency shall afford
interested persons an opportunity to participatethiem rule-making through
submission of written data, views, or argumentdweit without opportunity to

120



present the same orally in any manner." The quieieguage confers discretion
upon the agency, except where statutes requirendidrrule-making subject to
sections 7 and 8, to designate in each case tloegwce for public participation
in rule-making. Such informal rule making procedunay take a variety of
forms: informal hearings (with or without a stenagjic transcript),
conferences, and consultation with industry coneagt submission of written
views, or any combination of these. These inforpralcedures have already
been extensively employed by federal agenciesatih e€ase, the selection of
the procedure to be followed will depend largelymighe nature of the rules
involved. The objective should be to assure infatradministrative action and

adequate protection to private interests.

Each agency is affirmatively required to considdl felevant matter presented”
in the proceeding; it is recommended that all russsied after such informal
proceedings should be accompanied by an expregal that such material has
been considered. It is entirely clear, howevert sleation 4 (b) does not require
the formulation of rules upon the exclusive badisany "record” made in

informal rule-making proceedings. Accordingly, epcén formal rule-making

governed by sections 7 and 8, an agency is fré@taulate rules upon the basis
of materials in its files and the knowledge andexignce of the agency, in

addition to the materials adduced in public rul&kimg proceedings.

Section 4 (b) provides the completion of publiceraiaking proceedings "after

consideration of all relevant matter presented,agency shall incorporate in

any rules adopted a concise general statemenieoflibsis and purpose”. The
required statement will be important in that theirt® and the public may be

expected to use such statements in the interpetafi the agency's rules. The
statement is to be "concise" and "general'. Exaptrequired by, statutes
providing for "formal” rule-making procedure, fimdjs of fact and conclusions

of law are not necessary. Nor is there requiredlaborate analysis of the rules
or of the considerations upon which the rules vigsaed. Rather, the statement
is intended to advise the public of the generaisbasd purpose of the rules.
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B-Formal Rule Making

Section 4 (b) provides that "Where rules are regllry statute to be made on
the record after opportunity for an agency hearihg,requirements of sections
7 and 8 shall apply in place of the provisionshi$ subsection.” Thus, where a
rule is required by some other statute to be issuethe basis of a record after
opportunity for an agency hearing, the public nmaking proceedings must
consist of hearing and decision in accordance wehtions 7 and 8. The
provisions of section 5 are in no way applicableute-making. It should be

noted that sections 7 and 8 did not become effeaintil December 11, 1946,
and, pursuant to section 12, did not apply to amylip rule making proceedings

initiated prior to that date.

Statutes authorizing agencies to prescribe futatesr (i.e., rules of either
general or particular applicability) for public littes and common carriers
typically require that such rates be establisheg after all opportunity for a

hearing before the agency. Such statutes rarelyifgpe terms that the agency
action must be taken on the basis of the "recoel/ebped in the hearing.
However, where rates or prices are establishednbggency after a hearing
required by statute, the agencies themselves andadirts have long assumed
that the agency's action must be based upon thdemse adduced at the
hearing. Sometimes, the requirement of decisionttan record is readily

inferred from other statutory provisions defininglicial review.
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UNIT SUMMARY

Delegated legislation also, referred to as ‘angillasubordinate, administrative
legislation or quasi-legislation is the exercisel@fislative power by an agency,
which is subordinate to the legislature. Delegatias now become almost an every
day fact of public administration of the modern fast state. The complexities and
intricacy of modern government practically necedsg sharing some of the
legislative functions of the legislature. More dgfieally, the lack of sufficient
parliamentary time to provide the necessary lawgjuantity and quality makes
delegation inevitable. Elected representatives lalso expertise to deal with technical
and scientific matters. On the contrary, the exeeuand agencies have ample time
and specialized expertise and competency, giviegtla better hand to effectively
deal with detailed and technical matters in duestiRrocedurally, delegation creates a
conducive environment to flexibility, paving the wor the agencies to experiment
with ever changing practical problems. Lastly, as& of emergency, there is no such
short-cut as delegation enabling the executivake tmmediate measure.

In spite of its advantages due to practical netiessiit should be similarly be
emphasized that delegated legislation is a necessdlr There has been a serious
criticism against it by scholars. Most of the argums are theoretical in nature.
However, there has also been practical concernorélieally, such challenge refers
to the fact that it offends the traditional consinal principle of separation of
powers. The principle of non-delegability of legisve power, as it is against dictates
of democracy, since power delegated to the legisaby the people is being re-
delegated to unelected officials, is also anotheotetical objection to delegation. On
practical terms, there has been a serious congempoliticians, the legislature, the
judiciary and even administers on the dangers tdgagion for the fear that it may
lead to the abuse of power and subsequently vooladf individual right, liberty and
freedom.

To balance the pros and cons, much attention is gigen, to administrative rule-
making procedures providing safeguards againstealysthe rule-making organ,
which may be taken as the key concern for admatist law. Administrative rule-
making may assume different forms, and is clasbifigferently based on its nature
and purpose. Generally, regulation, rule, ordermorandum, circular, directive,

decree, etc., may be used to describe a certaggateld legislation depending on its
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nature and the intention of the legislature. lhigjtia, a delegated legislation may
take the form of regulation or directive. The forms issued by the council of

ministers, and the latter is by each specific aistrative agency.

Currently, it is accepted in most jurisdictionstasthe requirement of the clear and
specific procedures governing the rule-making pgecé&he rule-making procedure
may be applicable universally by every administatgency (like the Administrative

Procedure Act, 1946. U.S.A.) Otherwise the enabhleg may specifically require

minimum procedures to be followed in each partico&se.

Be it universal or specific, agencies should maibé cognizant to the minimum

procedures of consultation, and publication. Caasioh which allows the citizen to

participate with the rule-making process, requitaking into consideration the

comments, suggestions and criticisms of partiedyliko be affected by the proposed
rule. Publication in an official document is alsaemuirement, which significantly

increases its acceptance and obedience by thecpublthe absence of publication
and access to the approved rules, it will be ineorable for the affected persons to
challenge its legal validity in case it violatesithrights and interests. The rule-
making procedure ensures fairness in the admitiistrarocess and similarly serves
as a control mechanism of the delegated legislation

Activity

This is an activity which helps you to thoroughlyderstand the substance, procedure
and control of delegated legislation. Make a grofip-7 students. Then, the group
will conduct an investigation on the rule-makingpgass by administrative agencies

and submit a report of its findings to the clagkfaing the problems given below.

1. Go to a nearby administrative agency and makeradbrequest for a copy its

directives.

2. After obtaining the directive, conduct an interviewth the relevant officials as
to the rule-making procedure applied to that spedifective (if any) and in
general the procedure adopted by that agency vasileng other directives.
(for instance, check whether agency has complidd a@nsultation &

publication requirements),
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3. Next evaluate the constitutional and legal validityhe directive by asking the

following questions and following the procedureggested.

* Is the directive constitutional? Firstly, check whes the matter
delegated by the legislature is an essential ketiysl function which
could not be delegated under the constitution. Sdlgocheck whether
it contains any provision(s), which violates th®IR.E. constitution.

* Is the directive ultravires? Compare it to the dinglact which
confers a legislative authority to issue that divecand determine
whether it goes beyond that of the scope of theg#téd power.

* Ifitis intravires, does it contain any provisiaMich constitutes
unreasonable, irrationality, bad faith or generalbyise of discretion?

4. in case you have found that the directive is eithmmonstitutional, ultravires or
if there is an abuse of power and the agency haeniplied with any of the
rule making procedures point out the negative impaaight, liberty and

interest of the interested parties.

5. Suggest some mechanisms by which the delegatesiaegn could be
controlled in Ethiopia. Indicate the role of theuse of people’s
representatives, house of federation, the ombudsmanhe human right

commission, and the judiciary.
6. Prepare your report and present it to the class.
7. Each member of the group should actively parti@pateach activity.

8. Every student is also expected to actively engamsdif in the discussion at

the time of the presentation of the reports.

Review Questions

[) Discuss the following statements
1. In spite of the supposed justifications, delegddgislation offends traditional

constitutional principles and is open to obvioussah

2. The most effective safeguard against the abuselefjdted powers is not to

delegate them in such terms as to invite abuse.
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3. Administrative rule making is highly democratic bese of the fact that it can
provide effective people’s participation for betéexceptance and efficiency.
Discuss the validity of this statement in line wiltie practice and procedure of

administrative rule-making in Ethiopia.

4. The source of power to issue regulations and duesby the council of
ministers and administrative agencies does not ataatirectly from the
F.D.R.E constitution; rather the source of powetlvgays the act of the

legislature in the enabling act.

5. “A legislature cannot escape responsibility by ey delegating that
function to others or by failing to establish afeetive mechanism to insure
the proper implementation of its policy decisiobst established legislation is
not rendered invalid, as an unlawful delegationth® mere fact that a third
party, whether private or governmental, performseaole in its application
or implementation.”

II) Answer the following questions
1) Wade says that to delegated legislatiolaisecessary evil.” Why is
delegated legislation considered a necessar{ Erie
2) The F.D.R.E. constitution does not expresslyrpliedly allow the
legislature to delegate some of its law making fioms either to the council of
ministers or to other administrative authorities. y@u agree? If you disagree,

how can you justify delegation of legislative poweline with the constitution?
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UNIT FIVE: JUDICIAL POWER OF ADMINISTRATIVE
AGENCIES

Introduction

As it has been already indicated in the previagsussions, administrative agencies
may exercise one or all of the three powers of gowent- administrative, legislative
and judicial powers. The first two powers of agescare thoroughly appreciated in
the previous unit. This unit, in turn, shall dissube meaning and nature of agency
adjudication, the forms of agency adjudication, therits and demerits of agency
adjudication; the nature, composition, power amiite of administrative tribunals in

a comparative perspective.

Objectives

At the end of this unit, the students are expetcted
* Understand the meaning of judicial power (decisimaking power) of

administrative agencies and distinguish it fromldggslative power;

» Discuss the nature, characteristics and need fbunals (administrative
courts).

* Identify administrative courts in Ethiopia and exaentheir organization and
structure;

* Identify the qualification, appointment and dismais®f administrative law
personnel;

* Identify the power and procedure of inquires;

* Understand the principle of natural justice anddsic elements.

5.1 The Meaning and Nature of Administrative Adjudication

As it has been discussed previously, an adminigéraigency may be conferred with
the tripartite powers (executive, legislative artjudicative) of various nature and
scope. As a logical sequence, of the previous enstave delt with the executive
and legislative powers of administrative agenciBsis unit discusses the concept
agency adjudication in detail keeping taken thimind, let’s turn to the merits of the

discussion.
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An important question that may be and should b&edhhere is that related to
the meaning of judicial/adjudicatory powers of th@ministrative agency.
What are the peculiar features of an agency’s achtaty powers vis-a-vis its
executive and legislative counter parts? A cledaratiswer cannot be provided
to this question. However, it is possible to pumsoobjective tests as a
benchmark to differentiate the adjudicatory powaradministrative agencies
from their executive and legislative powers. Thetfof such often -cited test
is related to the conclusiveness of the agencyssm. This is to mean that
the agency’s decision in this regard must havendibg effect on the parties
in dispute without any need for confirmation by aother organ. As an
authority stated it properly, “...the broad exerogsiof power which are of a
mere advisory, deliberative, investigatory, or abatory character or which
do not have a legal effect until confirmed by amothody, involve only the
making of a preliminary decision will not normalhe held to be acting in a
judicial capacity....” Thus, the decisions that adistiative agencies render in
their judicial capacities are conclusive in the sgemhat such decisions are
binding on the parties in dispute without awaitfog further confirmation for
any other authority, or without checking whethectsuecisions subject to
review collaterally. However, as conclusivenessh# agency’s decision is
only one test not the only test and it shall notbefused with other binding
acts of an agency passed in its administrativeegrslative capacity. For
example, an administrative agency may adopt rubesragulations that have
the force of law. These rules and regulation, jikéicial or quasi- judicial
determinations, are binding. But unlike the lattarhich focus on the
resolution of factual disputes concerning a speqérty, rules and regulations
are general in their application. So, conclusiver@sthe decision should not

be taken as the only decisive test.

The second test for identifying whether a certajarey’s function is judicial or not

relates to the availability of some sort of proaedlattributes. While exercising their

adjudicatory powers, administrative agencies ndsnfallow preset procedures. The

procedure adopted for this purpose may be formiacimis more or less similar to the

ordinary court procedures, or informal, which isiaplified procedure that provides

only the minimal procedural safeguards to the perssubject to the decision. The
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action could be initiated by private individualsaagst an administrative agency or
vice versa, or by an administrative agency againether administrative agency. The
administrative forum to which such action is broufgit determination is expected to
entertain the parties’ opinions, arguments and enads as the case may be. So,
decisions passed by administrative agencies i jodicial capacity are fruits of
certain procedures. This to mean that the decisiaking process is not arbitrary,

rather it is guided by procedures adopted in advanc

The third important test for identifying whether not an administrative agency
passes a decision in its judicial capacity is ezlato the presence or absence of
interpretation and application of legal rules. Qingly, interpretation of laws,
application of laws to resolve specific factualpdites and declaration of laws are the
core functions of the judiciary whether it is gu&ar court or an administrative body.
Hence, in order to determine whether the decisibaroadministrative agency is
judicial or not, it has to be tested whether or thet decision passed is based on pre-
existing legal rules or other prescribed standafdse point of controversy to be
resolved by the concerned agency could be legafactual that involves the
interpretation and/or application of the governiaws to the controversy or mere

declaration of the meaning of laws in issue.

To summarise, the judicial act of administrativeerages can be identified by
reference to their formal, procedural or substantieharacteristics, or by a
combination of any of them. So judicial act may derentiated from the rest of
other administrative functions in that if the demmshas conclusive effect, binding
nature, have force of law without confirmation hbyother body, solve questions of
law or fact, the function is treated as judiciatef®n: P.18]. keeping this in mind,
what follows is a definition of the term adminidiva adjudications given by various
authorities.

The United States of America’s Federal Administ@tiProcedure Act of 1946

defines the term “adjudication” as every final ageaction resulting in an order other
than rule-making. More precise definition is praaddunder the 1961 Revised Model
State Act of the United States of America. Undés #tt, adjudication is equated with

the determination of contested cases. The ternested cases further defined as “ a
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proceeding including but not restricted to ratemgkand licensing, in which the legal
rights, duties or privileges of party are requitgdthe law to be determined by an
agency after an opportunity for hearing.” As pee thefinition provided under the
Model Act, an administrative act of ratemaking ¢prifixing) is included within the
spectrum of adjudication. However, it has to beeddhat the fact that the result is an
outcome of a contentious process does not war@djotigation. Such contentious
cases must be resolved conclusively based on plascand rules already in being if
the act is to be treated as adjudicatory. Mosestaf the United States of America
adopting administrative procedure laws have folldwsamilar approach to that
provided in the Model Act. There are also few &tate the US that define

adjudication in a language more closely approxinggthat of the federal act.

Other definitions departing both from the pattefih@ Revised Model State Act and

that of the federal act that deserves special a@ehe following:

Ohio defines adjudication as “the determinatiorth®y highest or ultimate authority of
any agency of the rights, duties, privileges, bisebr legal relationships of a
specified person.” Similarly, the Pennsylvania atdefines adjudication as “any
final order, decree, decision, determination, dinguby an agency affecting personal
or property rights, privileges, immunities or olaligpns of any or all of the parties to
the proceeding.” Wisconsin provides that contessses means “a proceeding before
an agency in which, after hearing required by ldlae legal rights, duties, or
privileges of any party to such proceeding are ra@teed or directly affected by a
decision or order in such proceeding and in whieh dssertion by one party of any
such right, duty, or privilege is denied or contmaed by another party to such

proceeding.”

The Federal Democratic Republic of Ethiopia alseppred a draft Federal
Administrative Procedure Proclamation in 2001. Tkederal Administrative
Procedure Proclamation does not mention the tepudemation at all Instead, the
term “Administrative Decision” is used as synonymaerm for similar purpose in the
draft document. An “Administrative Decision” as ohefd in Article 2 Sub-Article 2
of this draft states that administrative procedar® “any decision, order or award of

an agency having as its object or effect the intpsiof a sanction or the grant or

130



refusal of relief, including a decision relatingdoing or refusing to do any other act
or thing of an administrative nature, or failure teke a decision....” This draft
attaches some exceptions restricting the scopehisf definition. The following
administrative acts are excluded from the spectafithe formal definition of
administrative decision:
= Decisions as to the selection or tenure of a puddigant;
= Decisions based on inspections, tests or elections;
= Decisions as to the conduct of military or foremffairs or security of police
functions;
= Decisions of any of the courts established by laadenin exercise of the
judicial power as referred to in Article 79 of tRmnstitution of the Federal
Democratic Republic of Ethiopia;
= Decisions establishing rules and regulations;
= Decisions made by the Council of People’s Represiess and the Federation
Council; and
= Decisions made by the President of the Federal Beatio Republic of

Ethiopia.

As was discussed in the previous units, the legistaand the judiciary, despite their
role in developing and shaping administrative laave, not subject to the regulation of
administrative law. Thus, decisions made by thegars of the government in their
respective spheres of powers are not within the adonof the administrative
adjudication. Even decisions of the administratagencies establishing rules and
regulations are excluded from the spectrum of thmiaistrative adjudication. Other
prerogative powers of the executive organs of tlewegiment that involve
administrative discretion are also not subjected tlie formal limitations of
administrative adjudication. Decisions of the FDREesident, for example, granting
amnesty and decisions of the executive organ of gixvernment related to the
conduct of the military and foreign affairs areadetionary by their nature. For these
and other similar reasons, the draft federal adstriaiive procedure proclamation of
Ethiopia exclude some administrative acts, whicly pass the general test, from the
definition of adjudication as understood in thenfat sense of the draft proclamation.
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These types of exclusions are, of course, not nbEthiopia. Although the scope
may vary from country to country, there are simirdencies in other jurisdictions in
excluding administrative acts that are contentiousdjudicatory in their attributes
from the statutory definition of the term adminaive adjudication. The experience
in some member states of the United States of Avmetan be taken as a good
example in this case. In Indiana, it is excludemrfrthe definition of adjudication of
the issuance of warrants for the collection of satee payment of benefits under the
unemployment insurance laws, certain appellatetiomg of the state board of tax
commissioners, determination as to the eligibility public assistance, and the

dismissal of certain public employees.

In Maine, the term-contested case, which is equatgd adjudication, does not
include “informal meetings held by consent of tlyerecy and all interested parties.”
Massachusetts, likewise, with exception to the righn of “adjudicatory

proceedings,” exempts certain types of administeatadjudication from the

procedural requirements of the Act, including (a)geedings to determine whether
the agency shall institute or recommend institutminproceedings in court, (b)
proceedings for the arbitration of labor dispute} proceedings for the disposition of
grievances concerning public employees, (d) praogsdio classify appointment to

governmental positions.

In Virginia, it is excluded from the definition ebntested case controversies relating
to the amount, the payment, or the refund of taxesitroversies relating to the
issuance, denial, revocation or suspension of diegnby the Virginia Alcoholic
Beverage Control Board; and controversies, in caseshich an agency issues a
license, permit or certificate after an examinatiortest the knowledge or ability of
the applicant, whether the examination was faiwbether the applicant passed the
examination. In Pennsylvania, the definition exelsidrom “adjudication” matters

involving the seizure for forfeiture of propert@rith: pp.57-77]

From the comparative understanding of the factwigea above, it is possible to
conclude that the term adjudication in administeatiaw context is a fluid concept.
The meaning and scope of this term may vary froomtry to country, and even from

time to time in the same country to a certain deg/s can be inferred from the
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discussions above, different states of the UniteedeS of America excluded various
administrative acts that are contentious or adatdiy in their general attributes from
the formal working definition of adjudication. Thualthough an administrative act
may pass the general tests discussed earlier tdygasma judicial or adjudicatory act,
it may be excluded from the working definition dfetterm for one or another
compelling pragmatic reason. In fact, such exchsionay not frustrate the due
process of law guarantee incorporated in theirgetdpe constitutions or other basic

laws.

An important question that may be triggered at jilmeture is that what would be the
practical significance of including or excluding administrative act within the
formal definition of adjudication in administrativeew context? The discussion
whether or not an administrative act should beudet or excluded in the formal or
statutory definition of the term adjudication istmoerely an academic discourse. It
has far reaching practical significance. Relatethts point,Smith in his 3¢ edition
book titled “Judicial Review of Administrative Actn” noted as follows:

The importance of the statutory definition of adgadion (or contested

cases) lies in the fact that it is only with redpicthe administrative

proceedings which are included within the defimtithat the parties

can insist, as a matter of statutory right, an aleece of the

procedural safeguards specified in the respectitetutes. These

procedural safeguards (guaranteeing adequate nptckire hearing

in accordance with prescribed rules of evidencesegparation of

prosecutory and adjudicatory responsibilities, andecision made on

a written record by responsible officials havingrgmnal familiarity

with the contents of the record) are vital not omyprotecting the

private right of respondents, but also in presegvthe public interest

that administrative determinations shall reflect Ilyfu informed

decisions made on an adequate record.
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5.2 Forms of Administrative Adjudication

As was stated somewhere else, one of the strikkagufes of adjudication is the
existence of predetermined procedures that guideddtision-making process. The
decision may be preceded by full-blown formal hegsithat are similar to court trials
or an informal process, which is just like a sumyngroceeding where the
participation of the parties is very minimal. Nollyaadjudication process begins
either with a complaint filed against a private quer, a business, or even another
agency. The party charged in the complaint is thierttlant (called the respondent).
The respondent has the right to file an answerh® ¢omplaint. In principle,
respondents are entitled to a hearing before then@g adjudicating the case.

However, the depth of the hearing may vary fromumstance to circumstance.

5.2.1 Informal Adjudication

The vast majority of administrative adjudicationsalve informal actions. As will be
discussed in the subsequent sub-sections, themafity of the process of
administrative adjudication is among the justificas behind the delegation of
judicial power to administrative agencies. The infal mode of adjudication,
although it may vary from county to country andnfracase to case in terms of
content, tries to provide the minimal statutoryegmfards for the protection of

fundamental rights of individuals.

The United States Administrative Procedure Act AARan be cited as a typical
example. In the USA, the Administrative Proceduret AAPA) governs federal

agency adjudicatory procedures in general. Howenerst states have their own
counterpart to the APA. The APA requires the masibd elements of due process,
that is, notice and hearing. Regarding notice, AfPévides that “persons entitled to
notice of an agency hearing shall be timely infadoé the time, place, and nature of
the hearing; the legal authority and jurisdictiordear which the hearing is to be held;
and the matter of fact and law asserted. As tchdaeing, the agency is required to
give all interested parties opportunity for ...thésussion and consideration of facts,
arguments, offers of settlement, or proposals @istichent when time, the nature of

the proceeding, and the public interest permit...”"e TAPA requirements for
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administrative hearings are minimal, allowing agesdo operate rather informally.
Although hearing in this sense may be treated asitant elements of the procedural
due process of law, it does not necessarily mearettull-blown oral hearing is to be
conducted. Depending upon the nature of the casamal, a written submission of
opinion, argument, data, or otherwise may suff®e, in the majority of cases, APA
dictates administrative agencies to fulfill the miom requirements of notice and
hearing before proceeding to act on matters tHiattthe rights of others. Indeed, the
notice has to be adequate enough in terms of fmlaee and content. But hearing
could be informal such as written submissions amderview like oral
communications. In all cases, the due process etaud the fifth and fourth
amendments to the US constitution dictate thatheeitthe federal nor state
governments shall deprive of “life, liberty, or peyty, without due process of law.”
The notion of due process of law connotes two #iirilge substantive aspect of the
action that the decision of the agency must be dxhdky lawful authority and the
procedural aspect that the process of decision ngaknust be guided by
predetermined procedures, or in default by the mmimn requirements set under APA.
To put it simply, a person cannot be deprived af éntitlements to life, liberty and
property except for strong reasons expressly peavighder the relevant substantive

laws and in accordance with the procedures setruhdeelated laws.

The ordinary rules of procedure and evidencesdbaérn court proceedings are not
fully applicable to administrative/tribunal procéegk in their entirety. Courts in the
common law tradition, therefore, have developedegamprinciples that are expected
to ensure fairness in agency adjudication. Theseiptes are known as the rules of
natural justice and fairness. The rules embody tencepts. Firstaudi alteram
partem that means a person should not be condemnedwrighfair hearing. Second,
nemo judex in causa sua—which means that no onddshot as judge in any matter if
he or she has some kind of vested interest inek&sidn since all decisions should be
free from bias. In the United Kingdom, there is established precedent on the
application of the rules of natural justice in fbBowing types of situations:

= Where someone is dismissed from office; or

=  Where someone is deprived of membership of a pimfieal or social body;

= Where someone is deprived of property rights orileges.
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Where the rules of natural justice apply in themtirety, a fair hearing will be
expected to consist of the following elements:

a) Adequate notice must be given to the person affiecte

b) The person affected must be informed of the fudlecagainst him or her;

c) Adequate time must be allowed for that persorrépare his or her own case;

d) The affected person must be allowed the oppostaaiput forward his or her

own case;
e) The decision maker may be required to give reaBomss or her decision;
f) The affected person may be able to cross-examitmesges;

g) The affected person may be entitled to legal regmtadion.

But it has to be noted that the concept of fairimgamay not imply the same thing in
all circumstances. The requirements listed fromt@ajd) are made mandatory- the
minimum requirements of fair decision, whereas ¢hbéisted from (e) to (g), are
discretionary in the sense that their applicaticaayrbe required having regard to the
nature of each particular type of case. In MclnmeSnslow-Fane [1978] 1 WLR
1520, Megarry V-C said that natural justice waslexilble term which imposed
different requirements according to the naturehefd¢ase. The closer a decision came
to being termed ‘judicial,” the more applicable fa# elements of the rules of natural
justice. However, the closer a decision came tad&dministrative’ in nature, it was
more appropriate to talk about the requirement$aohess’. [Cumper & Waters: P.
311]. Normally, the consideration of an applicatfor a license is an administrative
task - the full rules of natural justice do not ppthe requirement is only that of fair
consideration of the application. In contrast, teeocation of a license is more of a
judicial decision — it is taking away someone’shig)— therefore they are entitled to

the full protection of the rules of natural justifil.]

It has to be noted further that fair hearing does always necessitate oral hearing.
Sometimes, written representations will comply wvitik rules of natural justice or the
duty to act fairly. Case law suggests that writtepresentation will suffice when the
facts of a case are not in dispute. However, whaigs is not the case, the

requirements of natural justice may require thatetbe an oral hearing.
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To put it in nutshell, informal adjudication doestrinvolve full-blown trial type
hearing. Unless otherwise statutes or case lawsofiitmon law practice) dictate the
agency to follow a full-fledged formal hearing pess, agencies are usually at liberty
to adopt their own decision-making procedures haviagard to the minimum
requirements of due process of law or natural gesbr fairness as such terms may be
differently known in different jurisdictions. Theare the process of administrative
adjudication is highly formalized, the less woulel the resultant advantages sought
from the delegation of adjudicatory powers to adstiative agencies. The more
administrative adjudication process is made highfgrmal, the more would be the
possibility for administrative arbitrariness ance tthreats posed on the rights of
individuals. Thus, while it is important to dispenadministrative agencies/tribunals
from the highly formalized and stringent ordinagud procedures so that laws and
policies will be enforced, it is equally importaiat device the minimum procedural
safeguards for the protection of individual rigitesm arbitrary violation for such
powerful agencies. These are the two apparentiflicbng and actually competing
important interests what APA and the doctrine ofnfass as developed from case

laws try to strike balance.

5.2.2 Formal Adjudication

As mentioned above, informal administrative adjatdan offers only the minimal
statutory safeguards of notice and hearing; andrwea the majority of cases does
not involve oral hearing, but written submissionopinions, arguments, data, and so
on. But formal adjudication involves an almost Hoillbwn trial type hearing. Having
regard to the magnitude of the individual interaststake, the enabling legislation
(parent act) or other statutes may dictate the exoredd administrative agencies to
hold a formal hearing before passing decisionsmiabradjudication, among other
things, may provide the following procedural safegito the respondent:

= Notification of charges;

= Notification of hearing;

= Representation by an attorney;

= An impatrtial tribunal/administrative law judge;

=  Presentation of evidence;
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= Cross examination of the witness of the agency;

= A decision based on the regulation.
In a formal adjudication, the respondent has ttetrio confront an agency witnesses.
Hence, oral hearing must be always there. Even evhig statutory requirements
regarding agency adjudication process appear inadeco ensure fairness or to
protect the fundamental rights of individuals, th8 Supreme Court has applied the
Due Process Clause of the Fifth and Fourth Amentsndrat dictate neither the
federal nor the state governments shall deprivegoesr of “life, liberty, or property,
without due process of law.” Regarding the notidnadministrative due process,

authorities are noted as follows:

In administrative due process cases, the Court make two determinations. First, it
must decide whether the Due Process Clause iscapjfdi Administrative decisions
are constrained by the Due Process Clause ontyefy in some meaningful way,
deprive an individual of “life, liberty or propertyOf course, today those interests are
broadly defined. Second, assuming that the DueeBsoClause does apply, the Court
must determine what “process” is in order to engunglamental fairness. Here, the
Court has been reluctant to adopt a one-sizedfitapproach to administrative due
process. IrMathewsv. Eldridge the Court said, “due process is flexible andsctdr
such procedural protections as the particular stmalemands.” Beyond the general
requirements of fair notice and fair hearing, idifficult to say precisely what due
process requires in a specific administrative cant®ut one guiding principle is that
the greater the magnitude of the individual's likerty or property interest, the

greater the requirement for procedural protections

The greater an agency’s action tends to encraa¢het fundamental constitutional
rights of individuals, the greater should be thecedural protections provided to such
individuals. This is also what the principle of wmat justice and the doctrine of
fairness as discussed in the previous subsectatateli Thus, there are circumstances
where administrative agencies/tribunals are reduioeconduct a full-fledged formal
administrative adjudication. They may be dictated® so in the majority of cases by
the enabling legislations or other related statubgsthe constitutional principles
guarantying due process of law, the principles atural justice and fundamental

fairness.
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To date, Ethiopia has not come up with an instrurtieat provides uniform standards
or guidelines that regulate administrative agenaedgidication process. Both at the
federal and the regional levels, there is no umfdegislative guidance that dictates
administrative agencies concerning the proceduegssthey must go through while
adjudicating cases. So, if there are any, suchegiares have to be searched in each
of the pieces of enabling legislations that créfaéerespective agencies. At the federal
level, a fruitless attempt was made in 2001 to addpderal administrative procedure
proclamation that was intended to regulate thege®of rulemaking and adjudication
by federal administrative agencies. But for unknaeason, it has remained as a draft
for almost a decade. Federal administrative ageraae refer to this draft document
like any other an unbinding legal literature atithgiscretion; the draft document

cannot dictate such agencies decisions for itigyabadopted in the form of law.

However, this does not necessarily imply that adstrative adjudication in Ethiopia
is completely arbitrary. You can see some procddacuirements dispersed here and
there in the enabling legislations that create emgpower particular agencies. Even
where the procedural safeguards provided in sucticpkar legislations are found,
inadequate to protect the fundamental constitutinghts of individuals, recourse has
to be made to the principles of due process of émshrined under the FDRE
Constitution. Our constitution expressly protearsong other things, the right to life,
liberty and property. These rights cannot be reteti or taken away arbitrarily by any
individual or administrative authority. Rather, altizens and organs of the federal
and regional government have the duty to ensureliservance of the constitution
and obey it. Thus, as it happens in the UnitedeStat America, there is a wide room
for our courts to play active role in ensuring {mnciples of due process of law
incorporated in our constitution. Implicit in thercept of due process of law are
there always the core requirements of fair notioe fair hearing.

In an attempt to provide a procedural safeguartheoprotection of individual rights

from administrative agencies, the draft federal imistrative procedure proclamation
of Ethiopia (herein after referred to as the draftorporates the core principles of
due process of law such as notice and hearingjoitiereading of Articles 24 and 26

of the draft indicates notice and hearing as reguénts. Before an administrative
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action that affects the right of individuals is ¢éak adequate notice and a fair hearing
opportunity shall be given by the agency to suamnceoned individuals. The general
requirement of notice under Article 24 of the dwdifttates administrative agencies to
notify the cause of action of the case they intdnibetake, the time, place and nature
of the hearing. The purpose of notice is to letivilmilals aware of the action an
agency actually plans or intends to take on cdsasrvolve their legitimate interest.
The right to hearing before an administrative meassitaken is also provided under
Article 26 of the draft. Unless otherwise heariaglispensed in those circumstances
expressly provided under the law for different oees an agency is obliged to
conduct a public hearing (Article 26 cum Article)28he hearing enables the party to
the case voice his objections and arguments aghiestecision. Article 28(3) of the
draft confers parties to administrative proceeditigs right to submit documentary
and other evidences to request agencies to sumnionasges, and to cross-examine
the allegation of the other side. Article 25 of thaft allows parties to administrative
proceedings the right to counsel and represent ligeased advocate, or any other

person.

In the conduct of the hearing, agencies are redquioemaintain the record to all
proceedings carried out in rendering decision, @pan request to give the copy of
the record to the parties or their representati#asthermore, Article 32 of the draft
dictates administrative agencies to reduce thetistn into a written form and to
include disputed facts under consideration inclgdime substance and source of the
evidence, the findings of facts made and the etvialuaf the evidence which bases
the decision, the determination of the issue atidrato be taken on the basis of such

decision.

5.3 Tribunals and the Tribunal System
5.3.1 Meaninggnd Nature of Tribunals

The attempt to provide a uniformly applicable sendkfinition of the term tribunal is
more than difficulty. Even where the subject ofcdission is one and the same, there
are situations where different authorities useed#ht terminologies having regard to
the diverse social realities surrounding them. sTiki also the case that one may
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appreciate while discussing the term tribunals dmiaistrative law context. While
discussing the forums where administrative dispwes being formally resolved
different jurisdictions use different terminologieaving regard to the social set up of
their own systems. The Federal Administrative Pdace Act of America use the
term Administrative Law Judges to connote thoses@® who adjudicate
administrative disputes. Whereas the French useens€ll d’Etat”, “Cours
Administrative d’Appel” and “Tribunaux Administré$’ to refer to their three-tier
hierarchy administrative courts that adjudicate iadtrative disputes. Other
authorities also use the term “tribunal” with or thdut the designation

“administrative” to denote the same thing.

Despite the differences in the terminologies used their organizational set-
up from country to country, tribunals or adminisira tribunals or
administrative courts, as the case may be, refdre@dorums where justiciable
disputes that involve government agencies, in ananother form, are being
adjudicated by a panel of impartial decision maké&s, instead of trying to
define this fluid concept of tribunal, it seems eenient to state what tribunals
usually do and how they proceed. Tribunals aredsodstablished outside the
structure of ordinary courts to adjudicate disputed involve the government
as a party on matters pertaining to governmentadtions. The dispute could
be between two or more government agencies, or degtwgovernment
agencies or between one or more individual partidsnce, the typical
tribunal, like an ordinary court, finds facts anectles the case by applying
legal rules laid down by statute or legislation. nrany respects, the tasks
performed by tribunals are similar to that of peried by regular courts. As
the jurisdiction of these tribunals are restrictedadjudicating disputed cases
involving administrative agencies as parties inrtlggpvernmental functions
based on the principles, rules and standards sidruadministrative law, it
seems appropriate to call them with the designdtdministrative tribunals”
instead of simply “tribunals.” However, in usingetlierm ‘tribunal’ together
with the adjective “administrative”, care has tothken in order to avoid the
concerns raised by some authorities in using thaigdation. Two prominent
administrative law authorities criticized the vedgsignation of the term

“administrative tribunal” for being misleading ftre following four reasons:
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In the first place, no tribunal can be given powedetermine legal questions
except by Act of Parliament. Normally a tribunak@nstituted directly by the
Act itself. Sometimes, however, the power to domsta tribunal like may be
delegated by the Act to a minister, but in suchesake act will make it clear
a tribunal is intended. Secondly, the decisionsnokt tribunals are in truth
judicial rather than administrative, in the sens$at the tribunal has to find
facts and then apply legal rules to them imparyialivithout regard to
executive policy. Such tribunals have in substatiee same functions as
courts of law. These tribunals therefore have tharacter of courts, even
though they are enmeshed in the administrative mach of the state. They
are “administrative” only because they are partar administrative scheme
for which a minister is responsible to parliamesitd because the reasons for
preferring them to the ordinary courts are admirasive reasons. Thirdly,
tribunals are not concerned exclusively with caseswhich government
departments are parties. Rent assessment comméteksgricultural land
tribunals, for example, are adjudicating disputestvieen landlords and
tenants without any departmental intervention. Fbly; and most important
of all, tribunals are independent. They are notjeabto administrative
interference as to how they decide any particulasec No minister can be
held responsible for any tribunal’s decision. Noe dribunals composed of
officials or of people who owe obedience to the iathimation. [Wade &
Forsyth: pp. 907-908]

However, three of the critics labeled against tlesighation administrative
tribunal as stated above do not stand valid. Ofsmuthe term tribunal seems
broader in meaning and scope than the term admatia tribunal as the
former may embrace bodies formally instituted algsthe structure of the
ordinary courts to adjudicate disputes of privabaracters as contrasted to
disputes that involve the agencies of the governmEnme Labor Relations
Board that resolves collective labor disputes betwesmployers and
employees may be taken as a good example of tmdmendls. But, the
designation administrative tribunal is purposefulbed to exclude the types of
tribunals established here and there to resolvpuths between private

individuals in their private relations. The adjgeti‘administrative” as used in
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the above critics does not necessarily imply thatttibunal is created by the
administration or that the tribunal resolves nostigiable administrative
disputes or that the tribunal is an appendix toginernment agencies with no
relative autonomy. It is simply to mean that thente@dministrative tribunal is
a tribunal with all its attributes, but its juristion is limited to resolving
disputes of governmental nature as distinguishedh fdisputes of private
character.
As suggested by Garner and Jones (Administratiwe) Laibunals have the
following five hallmarks:

= Independence from administration;

= Capacity to reach a binding decision;

= Decision taken by a panel of members (as opposaditagle judge);

= A simpler procedure than that of a court; and

= A permanent existence.

5.3.2 Jurisdictional Issues

On the basis of the nature and scope of theirdiati®n, administrative tribunals can
be classified into two. These are tribunals havgeneral jurisdiction (general
tribunals) and tribunals having special jurisdinti(special tribunals). The French
model is a typical example of the tribunals haviggneral jurisdiction on
administrative matters. In France, there is a ctkelnotomy between administrative
law and private (ordinary) law, on the one handgd &etween the machineries
applying these laws, that is, administrative cowmsl civil courts also known as
regular courts or ordinary courts on the other hadministrative courts adjudicate
cases falling within the domain of the administratiaw. These courts are, thus, the

focus of the discussion in this section.

In France, judicial control of the administratios entrusted to a special corps of
judges who sit in special courts- known as adnmaiste courts. These courts form a
three-tier hierarchy headed by the Conseil d’E@auncil of State) in Paris, below
which are the regional intermediary Cours Admiristtes d’Appel (Administrative
Courts of Appeal) and the Tribunaux Administratifsdministrative Tribunals) in

metropolitan France. They respectively correspanthé Supreme, Higher and First
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Instance ordinary courts in structure. These thiereadministrative courts have
general judicial jurisdiction on administrative teais falling under their respective

material and/or local jurisdictions.

In addition to these courts of general jurisdictidghere are a number of other
administrative tribunals exercising judicial furmts in narrowly defined fields of
activity. These are administrative courts of spgaiasdiction that are established in
special circumstances where the appropriate egpetoes not exist in a general
tribunal. But these specialized administrativeundls are still under the supervision
of the Conseil d’Etat as the supreme administratbeeirt. Thus, the French
administrative justice system has two striking deas: firstly, there is a full-fledged

system of administrative law that regulates thati@hship between the administrative
agencies and citizens and the interrelationship ngmiine various organs of the
government. Secondly, there is a full-fledged adsirative court system. All

administrative disputes are finally resolved withime system of the three-tier
administrative court of general jurisdiction as giemented by those relatively fewer
(for example, compared to U.K.) administrative wnlls of special jurisdiction. The
Conseil d’Etat is the court of final resort on adisirative matters. There is neither
possibility of lodging appeal nor possibility fanvoking judicial review against the
administrative decision before regular courts iaree. Inspired by Montesquieu’s
theory of separation of powers, the French striptighibits interference of regular
courts on the affairs of the administrative orgafighe government on whatever
ground. In French, it is a criminal offence for tjuelges of the ordinary courts to
interfere in any manner whatsoever with the openatif the administration, or to call
administrators to account before them in respecthef exercise of their official

functions.

Most of the common law jurisdictions do not haves thrench type system of
administrative law and tribunals; but tribunalsspkcial jurisdiction proliferated here
and there in response to particular circumstantegs. same thing seems true in
Ethiopia, where there is neither full-fledged capaf administrative law, nor

structured system of administrative court. Of ceuthis does not mean that Ethiopia
has no administrative law and administrative trddan As it has been explained

earlier, there are diverse sources of adminisgdtiw such as the constitution, pieces
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of primary and delegated legislation. So, the iahere and also the tribunals are
there. But what is missing there is that unlike Erench system of administrative
justice, here in Ethiopia there is that is no gelterdefined administrative law

jurisprudence. We do not have general principleadrhinistrative law that govern

the jurisdictional dichotomy between the adjudicat@owers of administrative

agencies/tribunals on the one hand and regularts;oan other hand, Thus, for
academic purpose it would be quite important toreqpte the French experience
where there is a unified system of administratusice.

If administrative tribunals and ordinary court® aequired to confine themselves
within the domain of their respective sphere of pmya clear demarcation has to be
made between the jurisdictions of administrativeirtso and that of the ordinary
courts. This is especially important for countribat adopt the French model of
administrative system that provides a clear dicmgtdoetween the provinces of
administrative law and private law. It is also imgamt for countries where tribunals
of special jurisdiction are proliferated here andre like ours. But the problem is that
how this ideal line can be drawn. As it was disedss the previous chapters, the
concerns of the administrative law are governmeatdivities that administrative
agencies carry out. There is a possibility whemgven administrative agency may
involve in activities that are governmental in matuor example, regulating private
business such as issuing or canceling of licensgate fixing, or setting safety
standards and so on, or in activities that areapeivn nature such as owning and
administering property and producing goods andisesvfor gain. There is a general
opinion that when the dispute arises from actigité the first category, it falls within
the domain of the administrative law- thus it ig flrisdiction of the administrative
tribunals. But when the disputed act arises frotivities of the second category, that
is, activities private in nature, it falls withihd province of private law-subjected to
the jurisdiction of ordinary courts. This genergtarion, homers, may not be always

true.
French administrative law writers and practitioneese been engaged in searching

for general principles and criteria which make aacldemarcation between the

jurisdiction of administrative courts and ordinargurts. According to Brown and
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Bell, in the period before Blanco (TC 8 February3p the following criteria were
developed:
= The first was that of the state as a debtor, undech the Conseil
d’Etat denied the ordinary court’s competence todemn the state to
any money payment.
= The second was the criterion of ‘the act of publithority’ that drew a
distinction between those actions of the admintistna which involved
its public authority and mere acts of managemeat thd not: the
former were outside the jurisdiction of the ordnaourts, the latter
were within it.
= The third criterion and the one favoured by their@ad; courts, was
that of ‘public administration’ as distinct fromrigate administration’;
in the latter the administration used the same gg®a@s the private
citizen and therefore came within the scope ofditknary courts. On
the other hand, disputes arising out of its pulddministration
belonged to the administrative courts.

These early criteria, tentative and overlappingsendiscarded in Blanco in favour of
a new principle, that of ‘public service’. The @hiRgnes Blanco was injured by a
wagon, which was crossing the road between diftepants of the state-owned
tobacco-factory at Bordeaux. The question theneards which court, civil or

administrative, the claim for damages should beugind. The Tribunal des Conflits,
adopting the analysis proposed by Commissaire duegaement David, held that the
injury arose out of the activities of service publicand that for this reason the
administrative court had jurisdiction. Such infltiah doctrinal writers as

Duguit...Jeze, and Rolland subsequently approvedappsoach. According to this
last criterion, ‘a public service is any activitlya public authority aimed at satisfying
a public need’. This definition stresses that fgoublic service two elements must
both be presented: the activity of a public autiyprand satisfying a public need.
[Brown and Bell: pp125-126] A ‘public need’ is nohly that defined by statute; it
can simply be identified by a decision of publi¢heurity. The second element in the
concept oservice publicnamely, that the activity in question must beiedron by a

public authority, has been extended almost to vémgspoint in recent decades. In

particular, it is necessary to distinguish betwtgenpublic authority’s role as creator
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or director of the public service from its role@svider. For a public service to exist,

it is not necessary for a public body actually toyide the service.

A third element may be distinguished in the conadservice publicjn addition to
the meeting of a public need and the participatiba public authority. The authority
must have recourse to methods and prerogativeswioald be excluded in relations
private parties. For example, it may operate assémeice concerned as a monopoly,
or may finance it by compulsory contributions frémose it benefits.

But even where the activity has the appearancesaingace publicjt may not come
under the supervision of the administrative cowise the special regime of
administrative law is excluded. Such exclusion niegy expressed by statute, or
implied because the interests involved are ones traditiomathin the protection of
civil courts, or because the public authority desido function under the same

conditions as private operators.

In short, the choice of criterion has been swuntkkand fro between the concept of
public service and public authority. However, th#dr seems currently the preferable
test for the competence of administrative judgee Bhasic principles for separating
the functions of the administrative courts and dh&inary courts as indicated above
would lead to giving jurisdiction to the ordinarpurts only when the activity of

public body was private in character. However, ¢hesinciples are subject to a
number of exceptions based on convenience morephaciple. So, some disputes,
although they arise from acts of public authorjti@sy in exceptional circumstances
be left to the jurisdiction of ordinary courts. Hen a watertight demarcation of

jurisdiction cannot be made based on a single jplimonly.

It is suffice say that disputes involving admirasive agencies, which arise out of the
conducts of public authorities, are in principldlifg under the jurisdiction of
administrative courts. But the French administetlaw gives a room for some

exceptions to this principle.
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54 The Advantages and Disadvantages of Administrize
Adjudication

Technically speaking, judicial power/function istbrimary function of courts. As
mentioned somewhere else, the FDRE Constitutiomesspy vested judicial power,
both at the Federal and State levels in courtss §bes in line with the principle of
separation of state powers. However, it does noessarily imply that only regular
courts shall exercise judicial power. There aresfml#ties where judicial power may
be delegated to other bodies falling outside th&csire of ordinary courts. As can be
inferred from the wordings of Articles 37(1) and(8@& 5) of the Constitution, such
possibilities are not prohibited. Having said thist us discuss the arguments
developed concerning the advantages and disadwesntdglelegating judicial power

to administrative agencies

To begin with the advantages, judicial power isallyudelegated to administrative
agencies/tribunals with the purpose to provide phaeacessible, informal, speedy and
specialized justice. Concerning the paramount adg@s of administrative
adjudication over adjudication by ordinary couRkjlps, Jackson and Leopold: p886
...They (administrative tribunals) could offer speedeheaper and more
accessible justice, essential for the administratiof welfare schemes
involving large number of small claims.... The prece$ courts of law is
elaborate, slow and costly...it (court process) is pimvide the highest
standard of justice; generally speaking, the publiants the best possible
article and is prepared to pay for it.... In admieishg social justice...the
objective is not the best article at any price lthé best article that is
consistent with the efficient administration. Ditggsi must be disposed of
quickly and cheaply for the benefit of the publicge as well as for that of the
claimant [Philips, Jackson and Leopold: p 886]
As can be inferred from this, the arguments assdrtefavor of delegating

adjudicatory power to administrative agencies caslmmarized as follows:

= Expediency: administrative agencies are better tbadinary courts in

disposing cases timely.
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Administrative adjudication is cheaper than codjtidication

Administrative adjudication is more convenient awtessible to individuals
compared to ordinary courts.

The process of adjudication in administrative agess flexible and informal

compared to the rigid, stringent and much elabdratedinary court

procedures.

Another justification which is not included in tlaove suggestion, that is
related to the special expertise knowledge admatigse tribunals manifest as
compared to ordinary court judges. Administrativibunals are filled by a

panel of persons vested with special skill and eiqee related to the

complicated dispute they adjudicate. Whereas ordir@urt judges are

generalists in law and lack such expertise knowdedg the needs of the
administration in this technologically advanced lor

In short, due to the informal adjudication procebberal standards of
evidence in administrative adjudication and the ciEbe expertise

administrative tribunals demonstrate the possybibt getting quality justice

timely and cheaply is very high. However, admimstre/tribunal adjudication

is not free of critics. Of the prominent criticear

Lack of legal expertise: The argument here is thatnany of the members of
the panel are selected from different walks of kw&h no or little legal
background, they may lack the requisite legal etigeeto adjudicate disputes.
Partiality: The fear here is that, as many or dlltlee members of the
administrative tribunals are at the same time eggas of the various offices
or agencies, they might not be free from bias aadiglity towards the
agency.

Violation of the principle of separation of poweend rule of law:
Adjudication is the primary business of ordinarye. So, transferring this
power to administrative agencies is argued by s@u#norities to be a

violation to this principle.
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5.5 The Organizational Structure of Administrative Tribunals

As was incidentally stated earlier, the organizalostructure of administrative

tribunals is different from jurisdiction to jurisgtion. In some countries like France,
there are tribunals of general jurisdiction that arerarchically organized in a way
that corresponds to the three-tier ordinary cotrttcsure. But many other countries
appear to form tribunals of special jurisdictionrdn@nd there to address specific
problems. The Britain and Austrian models may b@raas a typical example. The
subsequent subsections will devote to discussiagetitwo models of administrative
tribunals in turn and to appreciate whether or tha organizational structure of

administrative tribunals in Ethiopia fits to anysafch models.

5.5.1 France

As you may recall from the previous discussions, French there is a clear

demarcation between administrative law and prileateon the one hand and between
the institutions that interpret and apply thesesldw resolve specific disputes, i.e.,
administrative courts/tribunals and ordinary/regualaurts, respectively.

The French formed a three-tier administrative caydtem having general judicial
jurisdiction on administrative matters. The struetof French administrative courts
having general jurisdictions, just like the ordiyapurts, has a pyramidal form. At the
apex, there is one “Conseil D’Etat” (council oftejain Paris, below which are the
seven intermidiary regional “Cours Administraive®\ppel”(administrative courts of
appeal) followed by the thirty-five “Tribunaux Admstratifs”(administrative
tribunals) in metropolitan France. The Conseil fatHs the court of final resort on
administrative matters. It exercises appellate @asbation powers over decisions of
subordinate to administrative courts. It has alsmimal jurisdiction on some
administrative matters. The Cours Administrative®\@pel is the administrative
counter part of the French high court. It entegaeppellant jurisdiction over
justiciable administrative disputes brought fromvés administrative tribunals and
original jurisdiction in certain matters reserveditt The Tribunaux Administratifs is

the administrative counter part of the French firsstance courts. It hears
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administrative disputes at the first instance leWélat is, it is the court of the first

instance on administrative matters.

In addition to these administrative courts of gahgurisdiction, there are a number of
other administrative tribunals exercising judidiahctions in particular spheres. They
are referred to as specialized jurisdiction tridenthat entertain administrative
disputes in particular fields of administration.ddeons of these specialized tribunals
may be reviewed by the Conseil D’Etat by way ofegdpr cassation. In general, the
Conseil D’Etat(Council of State) plays advisory gadicial role on administrative

matters.

5.5.2 Britain and Australia

Unlike in France, there is no integrated administea justice system in many
countries following the common law tradition. Initamn, for example, there are
numerous specialized jurisdiction tribunals thaereise jurisdiction in particular
fields of the administration. Conversely speakindpere are no structured
administrative courts of general jurisdiction. Raththere are numerous specialized
tribunals having specialized jurisdiction limited tparticular sphere of the
administrative fields of activity. Many tribunalafljudicating agencies having first
instance jurisdiction over administrative dispudes found in almost all the particular
spheres of the administration. There are also nowmserspecialized jurisdiction
administrative review tribunals that are establiske entertain cases appealed from

lower adjudicating agencies or tribunals.

However, the system in Australia is a bit differém@m that of the Britain counter
part. In addition to the several first instance awministrative review tribunals
having specialized jurisdiction to entertain admirative disputes or to review
administrative decisions in particular sphere likghe case of Britain, Australia has
also established Administrative Appeal Tribunal (BAentrusted with a general
jurisdiction to conduct merit review on adminisivatdecisions and on the decisions
of many of the specialized tribunals. After the dimof the establishment of AAT in
1975, some existing specialized merit review trddanwere abolished and many
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review procedures were subsumed in the new AATctira. But there are still
several specialized administrative merit revievbunals that operate alongside the
AAT. This kind of arrangement is absent in Britaumere there are thousands of
specialized jurisdiction administrative tribunahsit operate in particular sphere of the
administration. In Australia, in addition to the ihitudes of specialized jurisdiction
tribunals like in the case of Britain, there is Adiatrative Appeal Tribunal (AAP)
having a general jurisdiction to conduct merit esvion administrative decisions. But
there are also some specialized administrativeevevtribunals that operate side by
side with AAP and whose decisions cannot be sudjetd review by AAP. The
Administrative Appeal Tribunal is the highest magwiew court on administrative
matters subjected to its jurisdiction. However,pdies on points of law can be
appealed to the Federal Court of Australia andxceptional circumstances upon
special leave to the High Court of Australia, whishthe highest court in the
Australian judicial system. The striking feature/fafstralian administrative system is
that, unlike in the French system, technical reviefvadministrative decisions
including the decisions of the AAT can be carriast by the Federal Court of

Australia and in exceptional situations by the H&urt of Australia.

5.5.3 Ethiopia

In Ethiopia, like in many common law countries,rthés no integrated administrative
justice system. There are some sector wise tribikeahdjudicating agencies/ known
by different names such as disciplinary committéesrds, commissions and so on
that have the first instance (original) jurisdicti in particular aspects of the
administration. There are also tribunals that d@gercappellant jurisdiction in
particular sphere of the administrative field. T®il Service Commission Tribunal
that assumes appellate jurisdiction on complaifitsival servants brought from the
various government organs or bureaus governed dyithl service law, the Social
Security Appellate Tribunal that entertains apgeljarisdiction on complaints related
to social security benefits and the Tax Appeal Cission that hears tax related
disputes on appeal are typical examples of theialpasd jurisdiction administrative
review tribunals. The Labor Relation Board thatreeadustrial/labor disputes of
collective nature between employers and employsesnother example of special
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jurisdiction tribunal, although it may not fall winh the technical definition of the
term “administrative” tribunal as it is dealing widisputes between two or more
individuals based on the ordinary substantive l&whe country as contrasted to the
administrative law. Under the draft of the Federsdministrative Procedure
Proclamation No. 2001, an attempt was made to ledtat-ederal Administrative
Grievances Appellate Court”, which is a divisiorthim the Federal High Court that
was intended to assume appellate jurisdiction alldmal administrative decisions of
all federal agencies. However, the document rerdainethe status of a draft for
almost a decade. Regardless of whether such gepeisdliiction administrative
court/tribunal be established as a special divisuithin or as an independent body
outside the structure of ordinary courts, its etste would be quite important in
developing standardized and integrated adminisgatistice system.

5.6 Qualification, Appointment and Dismissal of Adnmistrative

Judges

Needless to say, that competent and impartial natsuare extremely important in
promoting rule of law and good governance withia #uministrative system. Taking
this fact into consideration, many countries fornaebinistrative tribunals that are
appropriate to their respective realities. As statbove, the organizational structure
of the administrative tribunals varies from jurig@hn to jurisdiction. There are also
differences concerning the qualification, compositiappointment and dismissal of
the personnel of administrative tribunals from doyrio country. To appreciate the
magnitude of the difference, comparisons are madewbamong three countries —

France, Australia and Ethiopia.

France: As was discussed earlier, there is three-tieniadtrative justice system in
France- the council of state at the apex, the adtrative courts of appeal at the
intermediary and administrative tribunals at thédoo of the pyramid. The council of
state (Consel d’Etat) plays a double role both msadvisory body charged with
advising ministers and the head of state on th#ingeof legislation and regulations
and on administrative matters generally, and asudgg of final resort of the

administration. As the membership of the Conselttak, it is part of the French
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administration and staffed entirely by civil serteanms to the manner of recruitment,
there are two distinct avenues of access to thes&llond’'Etat: examination and

invitation.

Most members of the Conseil d’Etat are recruitesinfrthe National School of
Administration ('Ecole Nationale d’Administrationyvhich was founded by the
Provisional Government of General de Gaulle in 1835erve as a graduate staff
college for the higher ranks of the administratidwlmission to I'Ecole Nationale
Administration (TENA as it is popularly called) iby a stiff concours, or open
competitive examination, one being conducted foemné graduates of universities and
other comparable institutions (only a minority lelaw graduates), and a second for
those who are already members of the civil servidéer two years of intensive
studies, the outgoing class is arranged in ordemaft according to their performance
in the final examination and over the course atalev Depending on this placement,
each successful graduate from I'ENA then chooses famong the administrative
posts which happen to be available at the time. dinble sieve imposed by the
concours on entry and the placing at the end otthese guarantees that entrants to
the Conseil by way of 'ENA are necessarily of thighest intellectual quality. In
addition, the nature and content of their strenuougse at I'ENA ensures that they
have a thorough training (both theoretical and foral) in the field of public

administration.

The other method of recruitment is by way of thetitee administration’ or invitation.

It is a long-standing practice to recruit aboutuarter of the entrants to the Consell
d’Etat ‘from outside’, that is from the rank of #®who have already distinguished
themselves in the practice of public administratiBecruits of this second category
will necessarily be considerably older than thoséhe first and will usually enter at
the higher levels of Conseiller (the highest grade)Maitre des requetes (the
intermediate grade). Currently, one Conseiller @uévery three and one Maire des
requete out of every four must be recruited extrn@his mixed system of entry

provides the Conseil with a remarkable combinatiéryoung intellect and mature

experience. It ensures that the Conseil has wiitsinranks both theoretical and

practical expertise in public administration. Retnent to the lower courtsCpours
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Administrtives d’Appeand Tribunaux Administratifs) resembl€®nseil d’Etatthat

tdiscussed above.

Membership of th€onseilis divided into three basic grades: Conseillee ftighest
grade) Maitre des requetes (the intermediate graattthe Auditeur (the lowest grade
or ‘Auditorat’, which is in turn subdivided into Aliteur de premiere classe and
Auditeur de seconde classe). There are also ceptasts of special responsibility.
Members of the Conseil are civil servants (fonatiemes) with the usual safeguards,
which French law confers in matters of promotiord atiscipline. In matters of
discipline, the reform of 1963 has provided a nundienew safeguards, but members
of the Conseil still lack that status of irremovai although practically it is
unthinkable that a member should be dismissedhmraise disciplined by reason of
political consideration. However, members of thedotiers of administrative courts
are conferred with the status of irremovabilityeyhcannot be transferred to a new

post without their consent, even by way of promatio

Australia: The Australian Legal and Judicial System is basedhe common law
tradition. As discussed earlier, there are mulagidf the first instance jurisdiction
and the second instance (appellate) jurisdictia@tigiized administrative tribunals on
the one hand, and a merit review Administrative égdpTribunal (AAT) having
general jurisdiction over the majority of cases ided by lower administrative
tribunals and other similar administrative bodies,the other hand. Decisions of the
AAT related to the merit of the case are final. Bigputes on points of law can be
appealed to the Federal Court of Australia and ueawe further to the High Court of

Australia, which is the court of highest judiciakprt in the Australian Legal System.

The AAT of Australia is a federal merit review tuitial. Merits review is usually
performed by tribunals set up explicitly for thatrpose. The Federal tribunal is
known as the Administrative Appeals Tribunal (th&TA and its equivalent in NSW
is the Administrative Decisions Tribunal (the ADT)ictoria also has an

administrative tribunal known as the Victorian Ciand Administrative Tribunal

(VCAT).

Members of the Tribunal consist of a presidentsidiential members (including
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judges and deputy presidents), senior members antbers. The President must be a
judge of the Federal Court of Australia. Some plesiial members are judges of the
Federal Court or Family Court of Australia. All Deg Presidents must be lawyers.
Senior members may be lawyers or those who haveiadpenowledge or skills
relevant to the duties of a Senior Member. Memibenge expertise in areas such as
accountancy, actuarial work, administration, awviati engineering, environment,

insurance, law, medicine, military affairs, socidlfare, taxation and valuation.

A President, who must be a judge of the FederalriGufuAustralia, is appointed by
the Attorney-General to head the Tribunal. Memlsges appointed for a term that

extends up to seven years.

The NSW ADT has a similar structure and purpose, ibus concerned with
government decisions made at the states rather dhahe federal level. The
expertise of non-judicial members can be of comaldle value, particularly in
technical areas where lawyers might not be the rapptopriate decision-makers.

Lawyers and judicial officers who sit on a tribuaaé not performing a judicial role.

Ethiopia: As was discussed earlier, there are different t@tsi and tribunal-like

adjudicating agencies of special jurisdiction. e t~ederal Democratic Republic of
Ethiopia Many of the first instance jurisdictiondjadicating agencies are found
within the umbrella of many different administraiheads known with different
names such as disciplinary committees, boardssarush.

There are also second instance (reviewing agetrdiesials) that are formed by
statutes to hear grievances on appeal in diffexerds of the administration activities.
As indicated earlier, the Federal Civil Service @aission Appeal Tribunal, the

Social Security Appeal Tribunal and the Tax AppEdbunal are the prominent ones.
There are also regional tribunals that are opeagatinthe respective regions of the
federal units. There is no general requirement gmwterning the qualification,

appointment, composition and tenure of the perdoohadministrative tribunals in

Ethiopia.
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5.7 Inquiries

In this complex technological and democratic woild,addition to tribunals that
investigate facts and apply laws to resolve spedciidministrative disputes, the
formation of inquires that conduct fact and/or ledandings and provide
recommendation to ministers or other agency headake policy considered action
based on the findings of facts is becoming a pawmth@nportance. Inquires are
concerned with fact-finding directed towards makiegommendations on questions
of policy. The statutory inquiry is the standardvide for giving a fair hearing to
objectors before the final decision is made on sguomestion of government policy
affecting citizens’ rights or interests.
Contrasting to the difference between tribunals aagires, two joint authors noted
as follows:

The typical tribunal finds facts and decides theechy applying legal

rules laid down by statute or regulation. The tygbiecnquiry hears

evidence and finds facts, but the person condudtifigally makes a

recommendation to a minister as to how should ti@ster act on

some questions of policy, e.g. whether he shoulhtgplanning

permission for some development scheme. The tiilme®ls to look

no further than the facts and the law, for the estefore it is self-

contained. The inquiry is concerned with the lagsphects of what will

usually be a large issue involving public policyiethcannot, when it

comes to the final decision be resolved merely pglyang law.

Tribunals are normally employed where cases can deeided

according to rules and there is no reason for thmister to be

responsible for the decision. Inquires are employéére the decision

will turn upon what the minister thinks is in thabtic interest, but

where the minister, before he decides, needs follyanformed and to

give fair consideration to objections... Where an eglphas to be

decided by a minister, he must necessarily apmanteone to hear the

case and advise hinWade and Forsyth, 910-911).
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In a nutshell, inquires, unlike tribunals, cannas® binding decisions but, as their
name indicates they inquire or search for factsdonyducting preliminary fair hearing

on objections raised against proposed adminis&aotions. Based on the results of
the fact finding, the inquiry recommends the conedrminister or agency to take or
not to take a certain course of action, although I#iter may not be bound by the

recommendation involving policy considerations.

5.7.1 Inquiries in Ethiopia

Having defined inquires as impartial fact findingvetes that are established by law
to assist decision makers, it deems now quite itapbrto appreciate some of the
statutory inquires operating in Ethiopia. Some inegiare event derived that have
temporary existence that remain valid until accosmihg the specific fact finding
assignment given to them by law. Examples of sumfuires are the Inquiry
Commission established under proclamation No.39¥BI20 investigate the conflict
occurred in Gambela Regional State on DecemberO@3,2and the inquiry
commission established to investigate the propoatity of the measures taken by the
Ethiopian security forces to control the post etettcrisis happened in 2005. These
inquires were established by proclamation with dmeenandate of fact-finding
limited to space and time. Such type of inquiresallg dissolve immediately after
accomplishing their mandate in accordance withiéhms of references.

There are also inquires that have permanent inr@ataquires falling under this
category, although they are usually with specifianaate, have permanent
institutional existence. The following are promiherample of such inquires:
* The Council of constitutional inquiry establishegt proclamation no.
250/2001;
* The Human Rights Commission and the Institutio@ofbudsman;

* Anti corruption commissions established at fedaral regional levels.

Review Questions

1. What is agency/administrative adjudication?
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. Discuss the peculiar features of the adjudicatjudi¢ial) powers of

the administrative agencies.

3. Discuss the advantages and disadvantages of agdpication.

4. Explain the main differences between formal andnmial agency

adjudication.

5. What are administrative tribunals?

6. What makes tribunal adjudication preferable to didjation by regular

courts?

. Discuss the similarities and differences betweeibumals and

inquiries.
. Provide a list of administrative tribunals and inmggs operating under
the federal level or in the region’ to which yoe d&amiliar.
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UNIT SIX CONTROLING MECHANISAMS OF
GOVERNMENTAL POWERS

Introduction

So far we have thoroughly appreciated that the emnof administrative law
is regulating the powers of administrative agentéss abuse of such powers
may cause prejudice to public interest in genendl t® individual interest in
particular. In addition to creating various adnmiraive agencies and
empowering them with necessary power to carry @tifip social, economic
and political programs in the interest of the pecibAdministrative law puts
appropriate controlling mechanisms that restraimiattrative agencies
within the scope of the powers entrusted to theop.tlds unit tries to outline
the various modalities of controlling the powers tfe administrative
agencies. The discussion begins with the appreaiaiti the question why the
need for controlling the powers of administrativgeacies becomes of
paramount importance. This unit also provides eptt discussion on the
various legal and institutional mechanisms that to@ydevised to control the

powers of administrative agencies in various cirstamces.

Objectives

At the end of this unit, the students are expectetwb:

Appreciate the need for and the mechanisms of allinty governmental
power.

Explain the modalities used by the parliament adstthe executive branch
and administrative agencies- particularly in lighthe F.D.R.E constitution
Define Ombudsman and Human Rights Commission

Appreciate the significance of the Ethiopian Huniights Commission and
Ombudsman in protecting human rights and promajogd governance.
Identify the procedure of initiation and investigat of complaints by the
Ombudsman and Human Right commission.

Understand the meaning of maladministration anddtge in Ethiopia.
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 Enumerate instances which could properly be caisgibras cases of
maladministration

» Evaluate the principles of impartiality, independg and accessibility, as
applied to the Ethiopian Ombudsman Office and HuR&its Commission

* Indicate the remedy for an aggrieved party.

6.1 The Need for Controlling the Powers of Governnrg

As it has been thoroughly discussed in the previmits, there are great possibilities
that the three powers of government may be coreecktrin the hands of many
administrative agencies. The delegation of rulemglkand adjudicating powers to
administrative agencies become an inevitable phenom of the complex
technological world. In addition to the broad det@nary administrative powers
originally entrusted to the executive organ andagencies by the constitution, the
delegation of rulemaking and adjudicating powerth&se agencies, although may be
justified by certain social and economic rationalpese an inevitable threat on
individual freedom and liberty. As propounded by tRrench political philosopher,
Montesquieu, where the tripartite powers are meligetthe same person, or in the
same body, there can be no liberty as the life ldaity of the subject would be
exposed to arbitrary control. So, the rational fe@ated by the concentration of the
tripartite powers (administrative, legislative apdlicial) in the hands of the same
person or body of persons coupled with the dismnetly nature of administrative
powers which is susceptible to abuse, urges foirsogy legal and institutional
devices that are important to control the arbitiexgrcise of powers by administrative

agencies.

The principle of separation of state power is ptbtebe an effective mechanism for
controlling abuse of powers. It is founded on thespmption that the division of state
power between the legislature, executive and tHeipry can best protect individual
liberty and democracy. The purpose of the principleseparation of power is to
prevent any single branch of the government frogobeng too powerful, providing

a series of checks and balances; it is to curvealissn and arbitrariness and to

promote liberty, democracy and good governancerégting a system of check and
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balance. AsJlames Madisonnoted in the Federalist No. 47: “The accumulabball
powers, legislative, executive, and judiciary, Ire tsame hands, whether of one, a
few, or many, and whether hereditary, self-appainter elective, may justly be
pronounced the very definition of tyranny.”

However, the doctrine of separation of state poamong the three branches of
government should not be interpreted in its extrgnhn reality, there is no move for
the pure separation of state power as such irctdmgemporary world. Because of the
various social, economic and political justificaso discussed in the previous
chapters, the delegation of rulemaking and adjuidigapowers to administrative
agencies is becoming an inevitable and blessingghenon in this technologically
advanced and complicated world. Thus, acknowledgihg inevitability and
importance of the delegation of relatively broadscdetionary powers to
administrative agencies in this complex world; &gmating the resultant possibilities
of concentration of tripartite powers in the hammdsa government agency, and the
possibility these powers may be abused unless eldedkere comes the need to
devise the mechanism for controlling the powersheke agencies. The existence of
various checking mechanisms of power may induceirgdirative agencies to use the
powers entrusted to them in the interest of thelipubn relation to this issue, the
Chief Justice of the Australian High Court, the iHorable AM Gleeson, quoted from
an article written by the Chief Justice of Canaud 998 that exposes the underlying
philosophy of administrative law as follows:

“Where a society is marked by a culture of justifion, an exercise of

public power is only appropriate where it can bstjfied to citizens in

terms of rationality and fairness. Arbitrary decss and rules are

seen as illegitimate. Rule by fiat is unacceptad.tBese standards do

not just stand as abstract rules. Indeed, most mapdly, the ability to

call for such a justification as a preconditionttze legitimate exercise

of public power is regarded by citizens as theghti a right which

only illegitimate institutions and laws venture iofringe. The

prevalence of such a cultural expectation is, inwigw, the definitive

marker of a mature Rule of Law.”
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No matter how fair and efficient a bureaucracyitisyill always require supervision.
Abuses of power can never be entirely eliminateshitimate differences of opinion
are bound to arise between honest bureaucrats amestcitizens. Moreover, the
mere possibility of review helps ensure that thstfinstance decisions are considered

and rational.

6.2 Controlling Mechanisms

As the experience of many jurisdictions in the nradeéemocratic world indicates,
there are different devices that can be used tdralothe powers of administrative
agencies. That is, there are different controlimgchanisms that can be set in parallel
to supplementing each other in checking the powkasiministrative agencies. Some

of the commonly used controlling mechanisms are:

« Internal administrative review by superior offigal

« Parliamentary control;

+ Political control;

- External administrative review by tribunals;

- External scrutiny and recommendations by Ombudsamehother watchdog
institutions and

« Judicial control

Most of these controlling mechanisms are introduttedugh legislation in many
jurisdictions. The diversification of the controllj mechanisms is partly justified by
the perceived inadequacies of each mechanism teakcliee ever increasing
involvement of the government in matters that dftbe interest of the citizens. They
were designed to improve the quality of administeatiecision-making by providing
effective alternative checking mechanisms that wdag appropriate under the given
circumstance. Putting the appropriate controllimgcbecking mechanisms in place
would promote the following benefits:

= Improves the quality, efficiency and effectivenedsgovernment decision-

making generally;
= Enables people to test the legality and meritsegfsions that affect them;
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= Provides mechanisms for ensuring that the goverhimes within its lawful
powers;

= Provides mechanisms for achieving justice in irtilial cases and

= Contributes to the accountability system for gowegnt decision-making.

6.2.1 Internal control

The term internal control refers to the type of teolling mechanisms that are set
within the organizational structure of the varioadministrative organs of the
government. For administrative convenience, adrmatigse agencies usually have
internal structure. Formally or informally, origindecisions of the authorities within
the lower structure of the administrative hierareng subjected to review by those in
the next upper hierarchy. Internal review is thecpss by which original agency
decisions are reviewed on their merits within tégponsible government agency. An
internal review officer can usually substitute avnéecision if the decision under
review is found to be defective on matters of Ive, merits or administrative process.
In some areas of government administration, thee formal system for the internal
review of agency decisions. The internal revieweysin these areas is created and
regulated by legislation, in the same way as otbeiew methods. Even where there
iS no statutory requirement, it is common for aioimal internal review system to be

established on an administrative basis within gowvent agencies.

In the parent act/ enabling legislation or an ekgeuorder as the case may be, a
mechanism for internal review may be established. stated above, an internal
review is a process by which original agency deaisiare reviewed on their merits
within the responsible government agency. This typeeview gives opportunity for

agencies to reconsider their decisions and retitiéymistakes, if any. The enabling
legislation or the executive order by which theragyeis created may include, in that
act, a formal system for the internal review of ragedecisions. In the absence of
such formal mode of controlling, the agency usitgydiscretion can set informal

controlling mechanisms in place.
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6.2.2 External control

The term ‘external control’ in administrative lawortext refers to the various
limitations imposed upon the powers of administetagencies by other authorized
bodies that are found outside the structure of siggmcies. These types of controlling
mechanisms include executive/political control, lipanentary/legislative control,
control by administrative tribunals, judicial camltrcontrol by watchdog institutions
and the mass media. Despite the difference in th@enand scope of these controlling
mechanisms, all of them have positive contributiorpromoting the principles of

good governance.

6.2.3 Parliamentary Control

As was repeatedly stated earlier, while appre@atime importance of delegating
powers to administrative agencies in promotingcedficy and effectiveness in the
administration and implementation of public polgié is equally important to take
note that unless otherwise safeguards are puatepkuch power may be abused and
used to promote evil motives. Having appreciatezl slie effects of delegation of
rulemaking powers to administrative agencies, tlagligment can put effective
checking mechanism in place. First and foremostptirliament has to make sure that
all necessary precautions are taken that the ewpaldpislation/parent act does not
devolve wide delegated powers which may be diffital control. These include
attaching riders to agency appropriation bills,duting oversight hearings, reducing
agency budgets, and amending statutes. Of courdbe ilegislature is extremely
dissatisfied with the performance of a particulgeracy, it may rewrite the statute that
created the agency in the first instance. By amnmgndine appropriate statute, the
legislature may enlarge or contract the agencyisdiction as well as the nature and
scope of its rulemaking authoritin this regard, it is quite important to appreeitite
experience of Britain and United States togetheth viithiopia for comparative

purpose.
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6.2.3.1 In Britain

From Cumper &Walters, Constitutional & Administrative La w pp. 26b-271.

There are different procedures for controlling dated agency legislation. As with
primary legislation there is an opportunity for #sgent and purpose of the delegated
legislation to be discussed, both in the parlianmamd at the committee stage. The
usual procedures of both Houses may be employgd parliamentary question time,
adjournment motions etc.). However, the very pressm parliamentary time which
in the first place necessitates delegation mayadlgtprevent any really effective
consideration at this stage in the first placetdad, control may be exercised through
procedural requirements for laying the instrumesfole the parliament, or through

scrutiny by the Select Committee on Statutory Lmegnts.

Laying the Instrument before Parliament

Laying the Instrument before Parliament is a pracad requirement that the
parliament may use to check the legality of an agendelegated legislation at
various stages. Whether or not an instrument meidaiol before the parliament will
depend on the provisions of Parent Act. An instnotrie usually presented before
both Houses, with the exception of financial mattevhich are only laid before the
Commons. As Cumper & Walters stated, laying beféagiament may take one of

the following forms:

(a) Laying simpliciter: The Parent Act may do no more than make it oblnyator
the instrument to be laid on the table of both Heu®r the information of members.

No resolution is necessary for the instrument twobee effective.

(b) Laying subject to negative resolution

In this case, there are two types of procedures.fifét is that the final instrument to
be laid down before the parliament will automaticalome into force after 40 days,
unless before the expiry of that time either thei$topasses a resolution that the order
be annulled. The second is that an order may askaill in draft form subject to a
similar resolution that no further proceedings estéken — in effect a direction to the

minister is not to make the instrument.
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In both cases, no amendments can be made sodintabe accepted or rejected. The
40 days excludes any time during which the parli@mes dissolved.Minister
concerned will usually be able to count on a gorent majority, it is unlikely that
such an instrument would be annulled.
(c) Laying subject to an affirmative resolution
By this procedure an instrument which is not apptbwithin 40 days of its being laid
before the House will not come into effect. Minrstencerned must therefore, present
the instrument for approval and government time tnhes found to deal with it.
Usually amendments are not possible. An instrunrey also be laid in draft subject
to an affirmative resolution before it can be ‘mad€he instrument can be laid down
in one of the following three forms:
= Laying of draft instrument before the parliamentd aequiring affirmative
resolution before instrument can be made;
= Laying instruments after it had been made to conte effect only when
approved by affirmative resolution;
= Laying of instruments that take immediate effect bequires approval by
affirmative resolution within a stated period asoadition for its continuance.
Scrutiny in Committee: This is another important controlling mechanishagency
rulemaking widely used in Britain. A joint commigeof both Houses of the
Parliament scrutinizes statutory instruments aradt dnstruments where appropriate.
The Joint Select Committee on Statutory Instrumentequired to consider whether
the attention of each House should be drawn toinkument. The department
concerned should first be given the opportunityaward its case. The committee
consists of seven members of each House, Counthletspeaker and Council to the
Lord Chairman of Committees. It is a conventiont ttiee chairperson is from the

opposition.

The most important aspect of the Joint Select Cdtaebn Statutory Instruments is
that it submits regulations for parliamentary deband scrutiny. Government
departments are aware of its ‘critical eye’. Adeersports from the Committee can
lead to a prayer for annulment, or force a departrteerevoke, or amend a particular
instrument.
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In addition to the scrutiny of subordinate legiglas by Parliament and the Joint
Select Committee, there exists also ‘political’ woh through the procedural
requirements of consultation and publication. Aaftgarliament sometimes provide
that the Minister may or shall consult with intéegsbodies or advisory committees
before issuing regulations. The Parent Act mayetioee, stipulate that there must be
consultation in either general or specific termens§lltation with interested parties is
now common for the reasons of political expedieasywell as legal necessity. Such
bodies may be specified in the Act or chosen atMirester’s discretion but, while
Ministers may be obliged to consult, they are ratmally bound to follow the advice
offered. As to the effect of publication, delegategislation usually comes into force
when it is made unless some other date is spedifiede Parent Act. Twenty-one
days are usually allowed from the date it was ktbre the Parliament. Section 2 of
the Statutory Instrument Act 1946 provides thatraft statutory instrument has been
made, it shall be sent to the Queen’s Printer dé A€ Parliament. There it is printed,
numbered and usually made available to the pubktea Majesty’s Stationary Office
as soon as possible. The basis of the requirenfetiecpublication is that if every
person is to be presumed to know the law, thenctigents of the law must be

accessible to him/her.

6.2.3.2 United States

From Aman & Mayton, Administrative Law (2 " ed.), PP. 565-612

The US Congress has a variety of ways of exercigggversight functions. First,
along with the executive branch, the Congressvslued in the appointment process.
Agency heads and other “officers of the United &tatre appointed by the President
with the approval of the Senate. The Congresstasathe “power of the Purse” and
agencies must regularly submit their operating letsigo the Congress. In addition,
Congress may compel an agency to report to it aelyuby means of committee or
subcommittee hearings or more formal, field reportsese reports and hearings can
also encourage informal contacts between agency camgressional staffs that

provide another form of congressional feedbackaraisight.

The Congress also exercises various forms of stgtutontrol. The Congress

delegates power to agencies by the statutes itsdvaf agency’s enabling regulatory
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statute defines the scope of the agency’s authanty the Congress sets forth the
procedures that an agency must use in exercissnguithority and it establishes the
agency’s structure. The Congress can and doesaeariety of agency forms and
structures, each with different implications foe trelationship of that agency to the
Congress and the Executive Branch. Based on thejanzational structure,
administrative agencies can be classified into pedelent and dependent agencies.
Independent agencies serve under the Congressaantbbhen described as the agents
of the Congress.

Political control of the agency’s discretionary mvis perhaps the other most visible
and most effective means through which the Congrassexert influence over the
administrative agencies through the appropriatege®. Budgetary hearings in both
of the Houses of the Congress are opportunitiesnembers of the appropriation
committee to review agency performance, and affettire agency policy by

changing the levels of funds appropriate for carfairposes.

After passing the authorizing legislation for arelagy and appropriating funds to it,
the Congress can still monitor the performancerofgency through the process of
the congressional oversight. Oversight is an ingmirttest of the political
acceptability of the regulation. Statutory standatsually do not provide precise
notice of the policy which will emerge from the agg so that many people who
have never had the chance to affect the formulaifdhe legislation may be affected
by its implementation. Many statutes specificallsoypde for periodic oversight
hearing by the Congress. In addition, a congreassicommittee or subcommittee can
call an oversight hearing at any time to enquite aparticular agency’s policies and
programs. Such hearings are particularly valuabléhe members of the Congress
because of the fact that they provide legislatorgséble opportunity to press for
regulatory initiatives which can affect the pubfiterest. They are especially effective
when undertaken by committees which focus on sigeareas of policy. In addition
to the formal oversight devices of a committee imgarthere exist less formal ways
through which individual members of the Congress erert influence over agency
policymaking. One method used by every member @fGbngress is intervention in
matters pending before an administrative agenayallysthose that made on behalf of
the constituents. The nature of these inquiriesartadmembers of the congress and
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their staffs to agency personnel can range frortusteeports on an individual's
request currently before the agency to complaimtganmding the substance or
procedure of the current regulatory scheme. Whiie type of activity will not

usually lead to substantive changes in a partiad@ncy’s regulatory scheme, it can
lead to an accelerated decision on a particuldy’gatlaim before the agency, or an
informal review of procedures by agency officialbovare aware of the potential
power which an individual member of the congressy rhald. It is proper for a

member of the Congress to represent vigorouslyntieeest of his or her constituents
before an administrative agency engaged in gemel@naking so long as he or she
does not frustrate the intent of the Congress whae or undermine the applicable

procedural rules.

Another important mechanism that the US Congresdrals Agency Discretion is
through the Statutory Techniques. Over the yeats Congress has also passed
numerous statutes which are designed to affectstistance of agency decisions
through the implementation of generic procedurguinements. One of these statutes
is that the National Environmental Policy Act of 6B9 (NEPA). That Act was a
response to a growing national concern over the stiathe environment. It sets forth
procedural requirements to assure that agencies wohsider substantive
environmental values in the formulation and implatagon of policies. The core of
the Act is a requirement that an agency must pesmer environmental impact
assessment report before taking any major admatiigtr action. This report must
identify the possible effects of the proposed actim the environment, and must
evaluate possible alternatives. Although NEPA du#ssay that all actions which are
hazardous to the environment must be avoided, sttha effect of the increasing
administrative awareness of the environment, antknoffosters rethinking of
government actions. Another statute through whieh@ongress is able to influence
administrative policy through procedural meanshis Regulatory Flexibility Act of
1980 (RFA), that also amended in 1996. Throughtloeitmid of the sixteentto late
seventies the Congress became increasingly cortewith the impact that
regulation, especially environmental and healthul&gpn, upon small business.
These regulations often had a disproportionatebatgr economic effect on small
business, hurting their competitive positions. Unithe RFA, an agency must study

the economic effect which proposed actions willdhanm small businesses, as well as
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review and reevaluate regulations. By requiring Hgencies consider a rule’s impact
on small businesses, this statute effectively sloan the development of new

initiatives and fosters the development of altaueaactions.

The 1980 Regulatory Flexibility Act (RFA),that alamended in 1996, requires that
whenever agencies engage in rulemaking they shmmridider special circumstances
and problems of the small entities. In 1996, thé was extended to Internal Revenue
Service (IRS) interpretive rules that regulatedoinfation collection from small
entities. Each time the agency promulgates an nmdtion collection rules, it must
prepare a regulatory flexibility analysis that dédses the likely effect of the rule on
the small entities. The Unfunded Mandates Reformt éfc 1995 also triggers
regulatory review. This legislation requires then@Gmss and the federal agencies
(except independent agencies) to give special deretion to all legislations and
regulations likely to impose mandates on stategl/aand tribal entities. Agencies in
particular are required to prepare a regulatoryjyaigafor any rulemaking likely to
impose costs in excess of 100 US Dollars on thexfwisector.

Legislative Veto was the other mechanism througiclwvkhe US Congress has been
exerted control over agency rulemaking. Prior ® Supreme Court’s decisionliNS

v. Chadha, one house and two house vetoes were comm@ihods by which the the
Congress sought to control agency rulemaking. Thotlge Court’'s opinion in
Chadhadealt only with a one-house veto of the suspensfan deportation order by
the Attorney General subsequent Supreme Courtidaesihave applie€Chadhato
two-house vetoes as well as agency rules. Varidigsnatives to the veto have
become more popular. One of these alternativesrises legislation. Another is the
use of joint resolution either to disapprove ageactyon or to conditionally approve
them in advance. Similarly, the Congress can osedgmncies to “report and wait”
before implementing new regulations, giving chanteshe Congress to intervene
with legislation, if it is needed. Given the dem@fehe legislative veto, the political,
statutory and structured controls discussed abawe mow taken on even greater

significance.

In 1996, a new chapter was added to Title 5 ofutfe Code, and like the RFA and
the Paperwork Reduction Act of 1980, Chapter 8 dtliye affected agency’s

171



procedures. The title of the chapter is CongressiBeview of Agency Rulemaking.

Although the definition of the “rule” is broad, tHecus of the legislation on the
“major rules”. A major rule is defined as one hayia significant impact on the
economy, particularly on those whose annual ecan@ffiect is likely to be more

than 100 million US Dollars. Under the statute, regjes are required to submit to
both the Houses of Congress and the Comptrollereaéna report containing

information that can be used to evaluate the pregogle. This report includes a cost-
benefit analysis of the rule, if any, a regulatfiexibility analysis, and an analysis
pursuant to the Unfunded Mandates Reform Act ofl@@5.

6.2.3.3 In Ethiopia

Like in the case of the countries mentioned abtive,Parliament of the FDRE also
has the power to control the discretionary powerthed executive organ of the
government including all the dependent agenciesbkshed under the umbrella of
the executive and those independent agencies #éflabdtside the organizational
structure of the executive organ of the governmasiclearly stipulated under Article
50(3) of the FDRE Constitution, the respective s&gures of both of the Federal and
the State governments are the highest authoritiieofespective governments. Being
the highest organ of the government, the House ebples’ Representative
(hereinafter referred to as the legislature) hasptbwer to exercise supervisory power
over the administrative organs of the federal goremt. As clearly stated in Article
55(17) of the FDRE Constitution, the legislatureashthe power to call and to
guestion the Prime Minister and other Federal w@iic and to investigate the
Executive’s conduct and discharge of its respolisés.” Article 55(18) also dictates
the legislature to discuss any matter pertaininthéopowers of the executive “at the
request of one-third of its members” and “to talezisions or measures it deems
necessary.”  Furthermore, in accordance with Aatidl4(11) of the FDRE
Constitution, the Prime Minister is required to sutbperiodic reports of the activities
accomplished by the executive as well as its pkm$ proposals to the House of

Peoples’ Representatives.
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In a similar vein, the cumulative reading of tledewant provisions of the FDRE
House of Peoples’ Representative Working Procecamd Members’ Code of
Conduct (Amendment) Proclamation No. 470/2005 ursdered that the House of
Peoples’ Representative has the power to call ares$topn the Prime Minister and
other Federal officials with a view to oversighidacheck them whether or not their
activities are carried out in accordance with tee rsiles and regulations. All this
clearly indicates that the parliament has the potwehold discussion at the floor
concerning the conduct of the executive and otleelerfal officers and to take

remedial measure thereof.

The parliament can also exert control over the biehaf the government through the
budgetary processes. Usually the executive orgaheofovernment and some of the
other administrative agencies prepare and defesid biudget before the parliament.
When the parliament is not happy with the perforcearecords of the past and /or the
current fiscal year, it may resort to cutting dfetproposed budget of the concerned
agency for the next fiscal year. The Legislature also the power to oversight the
conduct of the executive and other federal offidersugh the instrumentality of its
standing committees. The various standing comnsitté¢he parliament can visit the
concerned institutions and offices to observe wérethn not they are discharging their
responsibilities to the level of their expectationaccordance with the law. Each
standing committee of the parliament can bringhi dttention of the parliament any
act of the executive organ of the federal goverrtmemd federal offices that

necessitates parliamentary deliberation.

Many administrative agencies are formed by actthefparliament (usually referred

to as the parent act or enabling legislation). Ha parent act, the legislature can
specify the scope of the power entrusted to an @gand incorporate principles,

guidelines and standards that regulate the deemgking process of the agency. In
this regard, the legislature can play a great iroleontrolling the agencies by clearly
defining their respective powers, procedures amdctires. Where circumstances
justify it, in addition to shrinking the activitied the agency by cutting off the budget
in case of need, the legislature is also at libewtgemolish the agency by another

legislative act.
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However, in Ethiopia, unlike in the countries dissed above, there is no formal
procedure by which the parliament can control thkemaking power of the
administrative agencies. For example, except ferdgulations issued by the Council
of Ministers at the Federal level and by the reBpecounter part federal units, there
is no general formal requirement for other admiaiste rules to be published in the
register (Negarit Gazette). An attempt was madedalate the rulemaking process of
the administrative agencies under the Draft Fedéwdministrative Procedure
Proclamation No. 2001. Had the draft been adoptdte form of law, it would have
been facilitated the so-called political control oflemaking powers of the
administrative agencies. Because the draft incatpdra number of requirements that

ensure, among other things, public participatiod publication of the rules adopted.

6.2.4 Executive Control

The executive organ of the government also hapdheer to oversight the activities
of the various government offices in different mitddss. As it was discussed
somewhere else, there are possibilities whereby smministrative agencies may be
formed by executive order without the blessingha parliament. Those agencies or
bureaus formed under the executive hierarchy (edeto as executive dependent
agencies) are subject to the supervision of thewgke organ of the government. So,
the concerned ministry of the government can pfier@int modalities of control to
ensure whether or not the authorities formed uitddrierarchy are acting within the
bound of the law. In relation to this, Article 77tbhe FDRE Constitution, which deals
with the powers and functions of the Council of Miters, in its sub-Article 2 states
that the Council of Ministers “shall decide on tleeganizational structure of
ministries and other organs of government resptasit; it shall coordinate their

activities and provide leadership.”

The executive organ of the government may alsocesesisome indirect control over
the so-called independent agencies that are aculerto the Legislative organ of the
government. In this regard Article 74(7) of the HPRConstitution is worth

mentioning. It says “He [the Prime Minister]” aethhief executive has the power to
select and submit “for approval to the House offes Representatives nominations
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for posts of Commissioners ...and Auditor GenerahisTindicates that the executive
organ of the government can have a sort of loosdraoover the independent

agencies as well.

In many cases, there are also dual accountabygiems. For example, as it can be
inferred from Article 76(2) & (3) of the FDRE Cortstion, the Council of Ministers
are made jointly accountable to the Prime Minisied to the House of Peoples’
Representatives, respectively. Thus, in the exewishe powers entrusted to it by the
constitution and other legislations, the executixgan of the government can oversee
the activities of the various administrative agesadf the government responsible to
it.

6.2.5 Control by Administrative Tribunals

The decisions of administrative agencies can aéssubjected to the supervision of
administrative tribunals. As it has been brieflgalissed previously, administrative
tribunals are the administrative counter part afirary courts. Technically speaking,
administrative tribunals also referred to as adstiative courts: courts that are
established outside the organizational structurerdihary/regular courts. In terms of
function, administrative tribunals are similar talimary courts, as both are entrusted
with judicial power. Having said this as a complithé the previous discussion, let
us briefly see the type of control administrativébunals exercise over the

administrative agencies.

Despite the differences in terms of appointment@osition, jurisdiction, and tenure
and so on from one country to another country, athstmative tribunals exercise
important supervisory role over the decisions ofmiuistrative agencies.

Administrative tribunals undertake merits reviewepthe decision of administrative
agencies falling under the former jurisdiction. Thepose of a merits review action,
as explained by the Australian Administrative Rewvi€ouncil, is to decide whether
the decision which is being challenged is ‘corraotd preferable’ decision. The
Council provided this explanation by making refeeno the defect it observed in a

leading case as follows:
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In the leading authority on the role and functior the AAT

[Administrative Appeal Tribunal] in undertaking nisr review of

decisions- the decision of the Full Federal CowrtDrake v Minister

for Immigration and Ethnic affairs (1979) 24 ALR7TChief Justice

Bowen and Justice Deane said, at page 589, thagtiestion for the

determination of the AAT was whether the decisias thie ‘correct or

preferable one’ on the material before the Tribunal the Council’s

view, their Honours intended to convey the meaitirag a decision

must be legally correct, but that if there is a ganof decisions that

could be made, all of which would be correct, tbeision-maker has a

choice as to the preferable decision. However,phease ‘correct or

preferable’ may give the impression that a decisioay be the

preferable decision, even though it is not corré&ar this reason, the

Council prefers the phrase ‘correct and preferable’
In the Council’s view, the overall objective of niemreview system is to ensure that
all administrative decisions of government are ectrrand preferable. As per the
Council’s interpretation, when the decision is hoth correct and preferable, the
tribunal can ordinarily substitute it by a new dgan. The process of merits review
will typically involve a review of all the facts &l support a decision. That is, not only
disputes on point of law but also those disputespomt of fact involving an
administrative agency as a party may be subjedeithé review of administrative

tribunals.

Having appreciated the important roles that the iadtnative tribunals may play,
many jurisdictions of the contemporary world hasgeablished tribunals that fit their

respective realities.

6.2.6 Judicial Control

As was mentioned in the previous units, the prilecipf separation of state power
among the three organs of the government (thel&gie, the executive and the
judiciary) has been blessed in many democraticsgistions of the modern world.
The objective of the principle of the separatiorpofvers is to promote the ideal of
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law, liberty and democracy by controlling circunmstas that give rise to tyranny and
dictatorship. As was discussed earlier, the comaganh of legislative, executive and

judicial powers or any combination of these in Hands of one person or body of
persons is the primary cause of tyranny and dithtp. According to the advocates
of this principle, tyranny and dictatorship canrsitive where power is divided

amongst the three organs, and where there aretieffeshecks and balances. Thus,
the purpose of the principle of separation of stadevers is not to create three
empires, but to create an effective system for kihgcand balancing among the three
organs of the government. In the previous sub-@ectve have seen ways in which
the legislature checks the powers of administradiyencies. This sub-section, in turn,

discusses the modalities of judicial control ofréistrative agencies.

In line with the principle of separation of statewers and the need for checking and
balancing, the FDRE Constitution, among other thingests judicial power in the
judiciary. Judicial power both at the Federal andtes levels are vested in the
judiciary. This means that the judiciary is made fimal arbiter of disputes on point
of law and facts. Thus, the judiciary is one of thest effective machineries in
restraining administrative agencies within the hisuof their powers. Individuals

aggrieved by agency decisions may seek court iatgion in appropriate cases.

Broadly speaking, there are two modalities by whibke judiciary can exercise
supervisory role over the powers of administratggencies. These are appeal and
judicial review. The striking difference betweerpapl and judicial review is that the
former is statutory in origin whereas the latterth® inherent power of courts.

Concerning this, Cane writes:

It is important to understand the main differenaween appeal and
review. The first relates to the power of the court appeal
proceedings the court has the power to substitigtelécision on the
matter in issue for that of the body appealed framin. review
proceedings, on the other hand, the court's baswer in relation to
an illegal decision is to quash it, that is, to thal to be invalid. If any
of the matters in issue have to be decided aghis,must be done by

the original deciding authority and not by the siy&ng court. If the
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authority was under a duty to make a decision antltters in issue
between the parties, this duty wilvivewhen the decision is quashed
and it will then be for the authority to make asinedecision. It is also
open to the court, in appropriate cases, to issu®m@er requiring the

authority to go through the decision-making procagain

Another course open to the ...Court when it quasheglécision of a
government body is to remit the matter to the agemith a direction
to reconsider it in accordance with the findingstbé ...Court. The
difference between this and the two previous ougsoi® thatunder
this procedure the agency does not have to go giroine whole
decision-making process again. For example, it inlgg that all the
relevant facts have already been ascertained arw fihding of
the...Court only concerns their legal significance.duch a case a
complete reconsideration of the case, includingttteng of evidence
and the findings of facts, would be a waste of @mé money; so the
court can remit the case and direct the authomtydconsider the facts
in the light of the law as it has been held to Deis procedure differs
from an appeal inonly a very formal sense. On the other hand,
remission would not be appropriate where, for exi@mihe authority
is found to have been biased. Then a complete relgebefore a
differently constituted body would be needed ireoffdr justice to be
seen to be done

The second main distinction between appeal andwevelates to the
subject matter of the court’s jurisdiction. Thisstinction can be put
briefly by saying that whereas an appellate cows$ power to decide
whether the decision under appeal was ‘right or mgo a court
exercising supervisory powers may only decide venetiie decision
under review was ‘legal’ or not. If the decisioniiegal it can be
guashed; otherwise the court cannot intervene, af/enthinks the

decision to be wrong in some respgCtane, pp. 8-9)
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In a nutshell, the judiciary is an important orgdrthe state machinery in controlling
the powers of administrative agencies throughufsesvisory power (judicial review)
and appellate power. The supervisory power (revigivof the court is different from
its appellate jurisdiction in terms of the sourod ghe scope of the respective powers.
In the common law tradition, judicial review is dted as the inherent power of
ordinary courts. But the source of the appellatevgroof courts is legislation
(statutory in origin). Judicial review is a techaliceview whereby the court tests
whether an agency decisions are legal or illegal.appellate court may substitute a
new decision by overruling the decision of the lowedy where the appeal was

brought. Hence, it is a merits review.

6.2.7 Control by Human Rights Commission and

Ombudsman

As it has been already indicated, different jukdtidns adopt various modalities for
controlling the powers of administrative agenciehiol include parliamentary
control, judicial control, and control by admingive tribunals. Each of these
controlling mechanisms, however, has its own slontngs. Individuals need to have
other alternative forums that can be easily accesmad devise speedy solutions to
their administrative grievances. In many jurisdio8, watchdog institutions have
been relied on as alternative forums for contrgli@ministrative agencies, especially
on administrative matters that are not suitable garliamentary deliberation and
adjudication. Appreciating the role of these ingigns in promoting good
governance, protecting and enforcing human rigthte, FDRE Constitution under
Sub- Articles 14 & 15 of Article 55 dictate the Hsmuof Peoples’ Representatives to
establish the Human Rights Commission and the tutsth of Ombudsman
respectively. Accordingly, the House establishesl fuman Rights Commission and
the Institution of Ombudsman in Proclamations Nd0/2000 & 211/2000,

respectively.
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Human Rights Commission

As clearly provided under Article 5 of the HumargRtis Establishment Proclamation
N0.210/2000, the objective of the Commission iséthucate the public be aware of
human rights, see to it that human rights are ptetk respected and fully enforced as
well as to have the necessary measure taken whegedre found to have been
violated.” In order to attain these objectives,agriatitude of powers is entrusted to
the Commission. Article 6 of the proclamation deaith the ‘powers and duties’ of
the Commission: the following are among the powansl duties given to the
commission:
= To ensure that the human rights and freedoms g¢edvifor under the
Constitution of the Federal Democratic RepublicEttiiopia are respected by
all citizens, organs of state, political organiaa and other associations as
well as by their respective officials;
= To ensure that laws, regulations and directiveswai as government
decisions and orders do not contravene the hurgatsrof citizens guaranteed
by the Constitution;
= To educate the public, using the mass media aret otleans, with a view to
enhancing its tradition of respect for, and dem#mdenforcement of, rights
upon acquiring sufficient awareness regarding hurnts;
= To undertake investigation, upon complaint or isanitiation, in respect of
human rights violation;
= To make recommendations for the revision of existaws, enactment of new
laws and formulation of policies;
= To provide consultancy services on matters of huntnts;
= To forward its opinion on human rights reports ¢éosobmitted to international
organs and

= To perform such other activities as may be necggeaattain its objectives.

From the above lists, we can infer that the Humaght® Commission has been
entrusted with such a broad range of powers tteimaportant for the attainment of
its objectives in the promotion, protection and ceoément of human rights

guaranteed under the FDRE Constitution. Up on vaugi complaints or when
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necessary on its own motion, the Commission maylecininvestigation on alleged
violations of human rights and is expected to makethe efforts to settle the
complaint brought before it amicably. Although femmission’s recommendations
are not binding, the reports it may issue manihgstiuman rights violations have far
reaching moral and political overtone. What makesdommission very important is
that it can receive complaints concerning allegetiof human rights violations
formally and informally via different mediums of monunications; it can also

investigate violations of said rights on its owntiao.

Ombudsman

The Institution of Ombudsman is also one of theeljdused important institutions
for checking the powers of administrative agenaeghe contemporary world. The
word “ombudsman” which is Scandinavian in origimdae translated as citizen’s
defender or representative of the people. In itedsh original conception, it is said
that it is gender neutral that represents persdnsitber sex that represent the
institution. According to in Rhodes’ (1974:7) ohefs Ombudsman as follows: ‘The
Ombudsman: Understanding the Concept’ at page &,18¥4 Resolution of the
International Bar Association, defined the

...an office provided for by the constitution or bytiac of the

legislature or parliament and headed by an indemenchigh level

public official who is responsible to the legislatior parliament, who

receives complaints from aggrieved persons agai@siernment

agencies, officials, and employees, or who actsismown motion, and

who has the power to investigate, recommend caweetction, and

issue reports.

This definition seems that it is broad and atllusive. However, it has to be noted
that it may not fit the situation across countissthere are differences related to the
manner of establishment of the office and the leggilght of its recommendations

from jurisdiction to jurisdiction.

By Proclamation No0.211/2000, the Federal House §@douof Peoples’

Representatives) of Ethiopia proclaimed the esthbient of the Institution of

181



Ombudsman. Nowhere is the term ‘Ombudsman’ defimeder the proclamation.
However, it is not difficult to understand the natwf this institution from the powers
and duties entrusted to it and from the whole spirithe proclamation. As can be
inferred from the preamble of the above proclanmtibere are fundamental premises
that necessitate the establishment of the ingiitusf Ombudsman. These are:
= |t appreciates the ever increasing powers and ifumebf the executive organs
of the government and the effect of their decisiomshe daily lives and rights
of the citizens;
= |t takes a firm stand that unjust decisions anceaf the executive organs
and officials that prejudices the lives and righitgitizens have to be rectified
or prevented,;
= It appreciates the possibility that citizens havinguffered from
maladministration may be left without redressingeaa supported by an
institution, which is easily accessible to them.
Thus, these are the core premises that necessitateestablishment of the
institution of Ombudsman. The objective of the ibagion, as clearly provided in
Article 5 of the proclamation, is to bring aboutogogovernance that is of high
quality, efficient and transparent, and are basedhe rule of law, by way of
ensuring that citizens rights and benefits proviflmdby law are respected by
organs of the executive. In order to attain thelsgatives, in Article 6 of the
proclamation, the Institution entrusted with a lskdange of powers and duties.
These are to:
= Supervise that administrative directives and densiadopted by the
executive organs and the practices thereof do rmottravene the
constitutional rights of citizens and the law adlwe
» Receive and investigate complaints in respect dadmainistration;
= Conduct supervision, with a view to ensuring tinet ¢xecutive carries out
its functions in accordance with the law and to vpreging
maladministration;
= Seek remedies in case where it believes that matstration has
occurred;
= Undertake studies and research on ways and meanguidfing

maladministration;
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= Making recommendations for the revision of existiaws, practices or
directives and for the enactment of new laws amthiéitation of policies,
with a view to bringing about better governance and

= Perform such other functions as are related tohjsctives.

Thus, from these open ended broad range of powsraséed to the Institution of
Ombudsman, it can be safely said that this inghiytconsidering that it maintains its
institutional capacity and independence, would gbate a lot to the promotion of
high quality good governance- a system of goveradhat renders efficient, effective
and transparent service to the public without campsing the constitutionally
guaranteed rights of the citizens. The primary sgigtion of the institution of
Ombudsman is to investigate an administrative astior inactions following the
lodging of complaints or on its own motion (inii@t) with a view to ascertain
whether there exist maladministration or not. Tingitution is expected to resolve the
complaints brought before it through a processooicdiation by bringing the parties
together. Where the results of its investigationdidate the existence of
maladministration, the institution is required ecommend the concerned agency to
rectify the maladministration committed and to distinue the act, practice, or

directives having caused same.

The accessibility of the institution of ombudsmaran advantage, in addition to its
broad jurisdiction to investigate cases of maladshiation. The institution can

receive complaints of maladministration in any foramd can also conduct
investigation upon its own motion. In this regatdgyrovides an accessible alternative
to individuals who have no other necessary meamhallenge the prejudice caused

to their interest before court of law.

In short, ensuring high quality of good governamcthe administration system is the
ideal goal of the Institution of Ombudsman in Efhé Its bottom line expectation is
to exert utmost effort to curve maladministratiop taking appropriate proactive
measures that prevent and rectify administrativédpraatices by providing easily

accessible administrative forum to the citizens.
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6.2.7.1 Whatis Maladministration?

In the preceding sub-section, the term maladmatisin was mentioned repeatedly.
As clearly indicated in the provisions of the peouohtion that established the
institution of Ombudsman (proc. N0.211/2000), figgtmaladministration is among
the primary duties that necessitates the estabéishnof the Institution of
Ombudsman. So, The pertinent question in this sghiem is related to the concept of
maladministration. In addition to establishing aechpowering the Institution of
Ombudsman in order to curve maladministration ie #@dministration system,
providing a working definition of the term maladnsination may have paramount
importance in helping the institution to carry otgt responsibilities efficiently and
effectively within the domain of its power. Howeyedespite its importance,
providing a clear-cut definition of the term maladistration has remained a difficult
business for the lawmakers. Before discussing tké&nitlon provided under
proclamation No. 211/2000, it seems very importemthave a brief look at the

definition given to the term maladministration g authorities.

The term maladministration is a combination of twegords: ‘mal’ and
‘administration’. According to Black's Law Dictiong the term “mal” is a “prefix
meaning bad, wrong fraudulent.” (Black's Law Dictavy, 6" Ed.) Thus, while
prefixed with the term administration, it may gitke meaning bad, wrong or
fraudulent administration. However, the cycle ofnftsion is not still there;
determination of the acts or practices that camstibad administration is still another
problem. Consensus may not be reached concernieg ettact meaning of
maladministration between different jurisdictiohtaving regard to the level of their
economic, socio-cultural and political realitiesirigdictions may have different
understanding concerning the issue as to what ibatest maladministration or its
antithesis good administration as the level ofcedficy and effectiveness of the
administration in turn may vary due to the differes in their human and physical
resources both in terms of quality and quantity.weheer, providing a working
definition or explanation of the term maladministva, may be of paramount

importance at, least, for the purpose of this dismn.
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Section 15(1) of the Australiat©®mbudsman Act 1976’ sets out the occasions that

may give rise to the Ombudsman reporting actiorth® department or concerned

authority. These occasions include circumstancegioh the action:

-appears to be contrary to law

-was unreasonable, unjust, oppressive or improgishyriminatory;

-was in accordance with a rule of law but the nslainreasonable, unjust,
oppressive or improperly discriminatory;

-was based either wholly or partly on a mistak&wf or of fact;

-was otherwise, in all the circumstances, wrong; or

In the course of taking the action, a discretionaywer had been exercised for an

improper purpose or on irrelevant grounds.

Sir William Reid, who was an English parliamentambudsperson until 2 January

1997, criticized the attempt to define the termadalinistration in the 1993 annual

report of the parliamentary commissioner for adstnation stating: “to define

maladministration is to limit it. Such limitationoald work to the disadvantage of

individual complaints with justified grievances whidid not fall within a given

definition.” Thus, instead of providing a singlefidéion, the above quoted authority

suggested the following 15 elements to be incotpdran maladministration:

Rudeness (though that is a matter of degree)

Unwillingness to treat the complaint as a personrarights

Refusal to answer reasonable questions

Neglecting to inform a complaint on request ofdriser rights of entitlement
Knowingly giving advice which is misleading or adeguate

Ignoring valid advice or overruling considerationkich would produce an
uncomfortable result for the over ruler

Offering no redress or manifestly disproportionatgress

Showing bias whether because of color, sex or #mgr@rounds

Omission to notify those who thereby lose a rigragpeal

Refusal to inform adequately of the right to appeal

Faulty procedures

Failure by management to monitor compliance witboahte procedures
Cavalier disregard of guidance, which is intendele followed in the interest
of equitable treatment of those who use a service

Partiality and
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= Failure to mitigate the effects of rigid adheretxéhe letter of the law that
produces manifestly inequitable treatment.

(http/www.gahooygle.com=maladministration.)

As contrasted to the broad definitions and explanatprovided above, Article 2(5)
of Proc. N0.211/2000 defined the term narrowly aBoWs: “maladministration
includes acts committed, or decisions given, byceiee government organs, in
contravention of administrative laws, the labouw l@r other laws relating to
administration”. Thus, in Ethiopia, the term matadistration is equated with
violation of laws. But as can be inferred from thedinitions and explanations given
to the term maladministration in foreign jurisdats, the term has a broad coverage
beyond the mere violation of laws that involve #aninistration. Decisions contrary
to reason and conscience, although may not comeasry formal law, are included
within the domain of administrative law in the faye jurisdictions mentioned above.
In these countries, the term maladministrationrsallly construed to include “any
kind of administrative shortcomings”. Hence, thertemaladministration is a fluid

concept which is amenable to time and the realitfessach country.

6.2.8 Mass Media Control

The role of the mass media in controlling maladstiaition cannot be undermined.
A strong media plays vital role in promoting theeats of democracy and good
governance. By bringing administrative malpractieesl corrupt behaviors of the
agencies to the attention of the public, the medsey also exert moral and political
pressure on the day-to-day activities of the adstiation. Media can serve as a
forum for mobilizing public opinions concerning gowmmental activities. Thus,

media can be regarded as one of the most effeictieamal controlling mechanisms

of the powers of administrative agencies provideat freedom of the press is well

guaranteed.

Review Questions

1. Discuss the following terminologies in administvatiaw context:
» Internal control vs. external control

» Parliamentary control vs. executive control
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» Judicial control vs. control by watchdog institutso

» Maladministration
. Discuss the difference between the powers of theatuRights Commission

and the Institution of Ombudsman.

3. Discuss the instances of maladministration prawguiin your locality.

4. What makes controlling agency power by watchdogtutgns advantageous

than by courts?
. Distinguish the difference between judicial reviemd appeal.

What is the rational behind the need for contngliadministrative agencies?
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UNIT SEVEN: JUDICAL REVIEW

Introduction

As was stated earlier, judicial control of admirasive agencies is one of the effective
mechanisms for ensuring rule of law and improvimg quality of decision-making in
the administration. The judiciary, being the guandiand the ultimate arbiter of
justice, can intervene to test the legality of austrative decisions either in its
appellate or reviewing capacity. Thus, understapdine basic similarities and
differences of these two important powers of thercwill be given due consideration
in this chapter. Particularly, this chapter triesititroduce you with the notion, the
grounds, the scope and limitation of judicial revieNeedless to say, courts do not
have an outright power to monitor every administetactivity. The court’s
supervisory powers on administrative matters shbeldquared with the fundamental
constitutional principle of separation of governitarpowers among the three state
organs. Having regard to this fundamental pringiptaurts are expected to play their
supervisory roles only based on the accepted gsouBd, the rich experiences of
some foreign jurisdictions in relation to judicia@view will be given due attention

during the course of the discussion in this unit.

Objectives:
At the end of this unit students are expected to

» Understand the meaning of judicial review

» Differentiate been judicial review from merits rew

» |dentify the basis of judicial review power of ctair

* Determine the proper scope of judicial review

* ldentify the grounds in which courts may intervene reviewing
administrative action.

» Define and analyze ultra virus acts and abuse wep@s grounds of judicial
review.

» Distinguish been ultra virus act from jurisdictibearor.

* ldentify reviewable and justiciable matters undetigial review
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» |dentify procedural requirements for judicial rewie
» Define and understand the concepts of ripenesgustion of remedies, and
finality clause

* Analyze how the above concepts affect the avaitgwf judicial review

7.1 The Meaning and Nature of Judicial Review

The term ‘judicial review' has different meaning darscope in different
jurisdictions. For example, in the United Stajadicial review refers to the power
of a court to review the actions of public sectodies in terms of their lawfulness,
or to review the constitutionality of a statuteti@aty, or to review an administrative
regulation for consistency with a statute, a treaiy the Constitution itself.

(http://www.en.wikpidedia.org/wiki/Judicial_reviewn i the United_States.)

Broadly speaking, the term judicial review may haéve following two meanings:
“Higher court’s review of a lower court’s (or anraphistrative body’s) factual or
legal findings” or “Supreme Court’s power to decidbether a law enacted by the
legislature is constitutional or not.”
(http:/www.businessdictionary.com/definition/juditreview.html accessed on 20
June 2008)

But in the United Kingdom’s context, the term jcidl review refers to the power
of the judiciary to supervise the activities of gavmental bodies on the basis of
rules and principles of public law that define t@unds of judicial review. It is
concerned with the power of judges to check androbthe activities and decisions
of governmental bodies, tribunals, inferior courts(Cumper, P.291.) Judicial
review is a procedure in English Administrative Ldwy which English courts

supervise the exercise of public power. A persoo ¥eels that an exercise of such
power by, say, a government minister, the localncdwr a statutory tribunal, is
unlawful, perhaps because it has violated his ar rfights, may apply to the

Administrative Court(a division of the_High Courtfor judicial review of the

decision ... Unlike the United States and some gthésdictions, English law does
not know judicial review of primary legislation (i@ passed by Parliament), save in

limited circumstances where primary legislation agntrary to the _EUlaw.

189



Although the Courts can review primary legislatimndetermine its compatibility
with the Human Rights Act 1998, they have no poweeiquash or suspend the
operation of an enactment which is found to be nmgatible with the European
Convention of Human Rights- they can merely decthat they have found the
enactment to be incompatible. (http://en.wikipeatigéwiki/Judicial-review) The
principle of Parliamentary supremacy in the UK imaplthat the Parliament can
legislate on any matter. Thus, the principle ofliRarentary supremacy in the UK
dictates that the judiciary cannot review a lawatea by the Parliament.

However, appreciating the differences concernimg rneaning of judicial review

among jurisdictions, for the purpose of this distors, the term judicial review is
taken in its narrow sense: it meant the power efdburt to supervise/ control the
legality of the powers of administrative agenciagdicial review is the exercise of
the court’s inherent power to determine whetheag@ncy’s action is lawful or not
and to award suitable relief. Judicial review isfumdamental mechanism for
keeping public authorities within due bounds and dpholding the rule of law

(Wade & Forsyth, PP. 33-34 The primary purpose of judicial review is to gee

government authorities within the bounds of thewpr.

7.2.Judicial review Vs. Merits Review

In terms of purpose and scope, merits review addgency’s decision is different from
judicial review (technical review). As was statesh®where else, the purpose of
merits review action is to decide whether the denisvhich is being challenged was
the ‘correct and preferable’ decision. If not, tteviewing body can overrule such
decision and substitute it with a new decisione¢hs ‘correct and preferable’ under
the given circumstance. The issue in merits reviswto test whether decision
complained is ‘right or wrong'. The process of nereview will typically involve a
review of all the facts that support a decision.rikdereview is said to be the sole
responsibility of the executive, because the pemoimibunal conducting the review
‘stands in the shoes” of the original administratilecision maker. Administrative
tribunals are not bound by strict rules of evideand seek to provide a less formal

atmosphere than the courts. If the reviewing bodwld: make a different decision,
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then that decision will be substituted for the wréd decision. As practices of
different countries indicate, the power to conduowtrits review of an agency’'s
decision may be conferred to a court (in the fofmamgpeal), a special tribunal, or a

general administrative tribunal

Whereas, judicial review is a technical review; lhieviewing an agency’s decision,
the court is concerned with the legality or illagabf the decision under review. If
the court finds out the decision is legal, it wilbt do anything on it even if the
decision deems incorrect in terms of preferencé.iBbe court finds out the decision
against which review is sought is illegal or uliees, it can set it aside and order the
concerned agency to reconsider the decision basdgeodirections of the court. The
reviewing court does not substitute its own newisieo in place of an agency’'s
invalidated decision on account of illegality. Ineocase, the phrase judicial review
was described in the follows terms:

The duty and jurisdiction of the court to reviewnadistrative action do not go
beyond the declaration and enforcing of the lawovhdetermines the limits and
governs the exercise of the repository’s power.infso doing, the court avoids
administrative error or injustice, so be it; butetltourt has no jurisdiction simply to
cure administrative injustice or error. The meribé administrative action to the
extent that they can be distinguished from legaldse for the repository of the
relevant power and, subject to political contrady the repository aloné(Attorney-
General (NSW) v Quin (1990) 170 CLR at 35-36 penBn J))

The fundamental principle of judicial review is tHall power has its limits,” and
when administrative decision-makers act outsidettafse limits, they may be
restrained by the judiciary. Judicial review doed prevent wrong decisions; it,
instead, prevents them from being made unjustiyoéts not matter whether the judge
who is reviewing the decision would himself or ledfrshas arrived at a different
conclusion to the administrative decision-makere ecision will only be interfered
if there was some illegality in the process by \hicwas made. The jurisdiction of
the court is confined to quashing the decision serditting the matter back to the
original decision-maker for determination in ac@rde with the law. This may not

always be satisfying- either for individual judgasfor the party seeking relief- but it
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is often unfairness in the making of a decisi@ther than the decision itself, that

causes people the greatest distr@ast{ce Peter McClellan,p.4)

Unlike merits review which is statutory in origithe source of judicial power is not
statute; statutory authority is not necessary thetds simply performing its ordinary
functions in order to enforce the law. The basisjurficial review, therefore, is
common law (Vade & Forsyth, P.34) However, it has to be noted here thatpatih

a statutory empowerment may not be necessary tcisggudicial review, this power
can be taken away from the court by a statute. E&oample, in French,
regular/ordinary courts have no supervisory powasr dhe activities of government
agencies. That is, regular courts cannot claimrgritepower of judicial review to
challenge administrative acts. This is the mand#Htehe French administrative
tribunals that are established outside the stractdirthe ordinary courts. There are
also countries that confer statutory judicial rewgower to ordinary courts in order to

supervise and ensure legality in administrativasiec-making.

7.3 The Bases of the Power of Courts to Supervise Admstrative
Action

7.3.1.In General

Concerning the basis or the sources of the poweardinary courts to supervise
(review) administrative actions, there is no singeversally applicable formula that
is accepted by all jurisdictions. As indicated adosome authorities state that judicial
review is the exercise of the court’s inherent poteedetermine whether an action is
lawful or not. According to these authorities, ®nihe basis of judicial review is
common law, no statutory authority is necessarg: dburt is simply performing its
ordinary functions in order to enforce the lawgde & Forsyth, P.34). But the
practices in some other countries indicate thatsa may empower ordinary courts
to review administrative acts based on definedegat thereof. For example,
Australia, appreciating the arcane and complicatiointhe common law practice and
procedures relating to judicial review, codifiede tiprinciples of judicial review;
reform the procedures for commencing a judicial ie@v proceeding; confer
supervisory jurisdiction upon a specialist FedeZalurt. These criteria are clearly
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provided under section 5 of tAaministrative Decisions (Judicial Review) Act 1977
(‘AD (JR) Act. The practice in Australia indicates that judiciagview of
administrative decisions is possible by other meéshbesides the AD (JR) Act, such
as review by the High Court in its original juristdon conferred by section 75(v) of
the Constitution, and review by the Federal Coudar section 39B of théudiciary
Act1903.

The system of judicial remedies is derived from twain sources. First, there is a
group of statutes which establishes an agency acarporates provisions for the
review of its actions. Second, there is a branctewfedies which has been developed
by the combined action of the common law and statabnsolidating, simplifying, or
in some other ways reforming the common law rensdiEhese remedies are
certiorari, mandamus, prohibition, habeas corpusy @varranto (the so- called
prerogative writs), damages suits, bill in equignd defense to enforcement
proceedings. To them, modern statutes have addeddé#tlaratory judgment
procedure. These remedies are available where ewfispreview has been provided,
or where the specific review provisions have beeited in such a way as to make

them unavailable for the review of certain decisiohthe agency.

No two of these systems are identical. The sameimsinative action may be
controlled in one state by a specific statutoryvmion, in another by certiorari, in
another by mandamus, in a fourth by injunction, ané fifth it may be doubtful
whether it is subject to control at all. Assumirgp tavailability of any relief, the
remedies may be both complementary and supplenyenthrcertiorari is not
available, mandamus may be, and if neither, th@groemedy may be injunction;
and different questions relating to the same pmiogemay have to be tested by
different means. Nevertheless, all of the systerasbased on the system developed
by English judges and parliaments. (Jaffee Fedadministrative Action, pp. 152-
196)

The English judges were the King’s judges. As stledy exercised his supreme
plenary power of judicator. The King's Bench isswerts, the so-called prerogative
writs, to all the inferior officers. The writ ordeat the officer to demonstrate the

legality of this order or determination. The Kingisurts also allowed actions for
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damages against an officer who by exceeding hisspotad injured the plaintiff. The
theory was that public officers were subject toe“thw” as were the private citizens,
i.e., they were answerable in the regular courtewf It was this latter phenomenon
of damage suit which came to characterize thee“adillaw,” though it is one aspect-
and not the most impeared to excludeliafiee, pp. 152-196).

As can be inferred from the remarks made abovebd#ses of the power of the court
to supervise (review) administrative decisions ithee common law, or statute, or
both as the case may be. However, the assertidrjuitiiaial review is the inherent
power of the regular/ordinary courts may not alsvastand valid, as there are
jurisdictions that do not allow judicial review afiministrative decisions by regular
courts at all. The French and other continentalesys, for example, which follow the
extreme version of separation of power doctrinkeg tavay from the regular court the
power of judicial review of administrative decisggnthey have a system of
administrative courts - the administrative courpart of regular courts within the
administration is established to perform judiciahdtion on administrative matters.
But this does not mean that there is no judiciglew in France and other continental
law countries. It is to mean that this power isredsed by administrative courts not

by regular courts, like in many common law jurigiios.

In the United States, there is a different positibime US Federal Supreme court, as it
is well known, not only has the power to review austrative decisions and
subordinate legislations like in the case of Unitéshgdom, but also has the
constitutionality of any act be it a parliamentdggislation or any act of the
government administration. The US Supreme Courtreader a primary legislation
invalid on constitutionality ground. One may wonaencerning the source of this
broad power of the court. There is no comparablamon law practice expressly
stated anywhere in the US Constitution. In a lanttncase Marbury v.Madison,the
basis for the exercise of judicial review in theitgd States, is said to be an
interpretation of the Constitution as applying toe tlaw and policies of the
government. This implies that the power of federlrts to consider or overturn any
congressional and state legislation or other @affigovernmental action is deemed

inconsistent with the Constitution, Bill of Rights, federal law.
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The two important Articles incorporated under th® Oonstitution proponents of the
doctrine often quoted are Article Il and Articlex®f the Constitution. In Article 11,
the Constitution says:
The judicial power of the United States shall bete® in one Supreme
Court and in such inferior Courts as the Congresg/ritom time to time
ordain and establish... The judicial power shall ext¢o all Cases, in
Law and Equity, arising under this Constitution...
Article Six of the US Constitution also dictate3his Constitution and the Laws of
the United States which shall be made in pursudneeof...shall be the supreme
Law of the Land...” From the wordings of this prowsi of the Constitution,
proponents of the doctrine inferred the laws of theted States which are not in
pursuance to the Constitution are not the supreweolf the land. So, even though
nowhere the constitution explicitly authorizes thareme Court to challenge acts of
congress on constitutional ground, by the crosdingeof the two Articles mentioned

above, the US Supreme Court maintained the powiatdégret the Constitution.

To extend similar argument to other administratmatters, the federal and state
courts in the United States exercise supervisowdigjal review) power over
administrative decisions and subordinate legistatidn this regard, courts can test
the legality of the decision or administrative actjuestion against the Parent Act, or
they can question even the legality of the Parerttakhd decisions passed under its
cover against the Constitution.

7.3.2In Ethiopia
Coming back to the status of judicial review in iBtha, there is no clearly defined
jurisprudence on the evolution and status of tlécjal review. Judicial review of
administrative decision dwells inthe fundamentahgple of separation of power
among the three conventional organs of the stiaéeteigislature, the judiciary and the
executive. Judicial review could be meaningful yonthen judicial power is
ultimately vested in the judiciary and when thenpiple of rule of law reigns. Thus, a
brief discussion of the evolution of the separatodrpower and the rule of law in
Ethiopia is of great help in understanding theustaif judicial review in historical

perspective.
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During the Imperial regime, the principle of sep@ma of power was absent. The
1931 Constitution conferred to the Emperor uncdatesind boundless executive,
legislative and judicial power. In this regard, aumhority named Scholler cited an
important remark made by a famous Ethiopian writéahtama Slassie, concerning
the power of the Emperor as follows:

The Ethiopian Emperor has an uncontested and begsdbower over

the territory he rules. He is both the temporal amiritual ruler. With

the supreme sovereignty vested in him, he appantslismisses

government officials, he gives gifts or refusesgive them, he

imprisons or releases, he sentences criminals tthder punishes

them, and does many other things of similar nat(eholler, p.35)

During the Imperial regime, the Emperor was thedhefastate and the government,
the fountain of justice and equity, the supreme ¢aver. Emperor Haile Selassie |
continued with this omnipotent power until he wasnised by the military revolution

of 1974. In short, the Emperor, during the penwdier discussion, was above the
law. He was immune from any judicial procedure. §hilne general opinion is that
since ultimate judicial power was dwelling in thankls of the Emperor and the
Emperor himself he was above the law of the emfineis, it would be nonsense to
say that there was a meaningful room for judicealiew during the Imperial regime

of Ethiopia. Although the 1955 Revised Constitutairthe Imperial Ethiopia, which

was modelled under the U.S. Constitution, formedgognized the concept of judicial
reviews. Since ultimate judicial power remainedha hands of the Emperor intact, it

could not have practical meaning as such.

Following the downfall of the Monarchical regime Wgrce in the 1974 the
Provisional Military Administrative Council (PMACommonly known by the
Amharic word ‘Derg’ overtook the political power.h& Derg suspended the
application of the 1955 Revised Constitution andduhe country for almost thirteen
years without having a constitution. After formitige Worker's Party of Ethiopia
(WPE) in 1984, which was the only party with thdifpzal power, the Constitution of
the People’s Democratic Republic of Ethiopia (PDREp adopted in 1987. Atrticle
62 of the Constitution vested supreme legislatiosvgr in the National Shango
(assembly). The PDRE Constitution, as stated u@tiapter XIV of the same, vested
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judicial power in courts that were established d&y.I The highest judicial organ was
the Supreme Court. It had the authority to superthe judicial functions of all courts

in the country.

An important question that may be raised hereas wWhether or not the principle of
separation of state power was duly recognized utiderPDRE Constitution. In
addition to the discussion made above, having af book to the power of the
executive organ of the PDRE government has paramoyortance in answering
this question. Chapter Xl of the PDRE, Constituttwtlined the powers and duties of
the President. Accordingly, the President who wade elected by the National
Shango was the head of the state, representatithee depublic at home and abroad
and was the Commander-in-Chief of the Armed For¢és. had vast power to
supervise the activities of the various organsefgovernment. Article 86( c) and ( e)
of the Constitution, for instance, state that thesklent has the power, among other
things, to ensure that the Council of Ministere 8upreme Court the Procurator
General... carry out their responsibilities. The mest had also the power to
nominate the President and the Vice-President @fSippreme Curt for approval by
the National Shango, and when compelling circuntgarwarrant it, he can between
the sessions of the National Shango appoint andisssthe same. The President had
a wide opportunity to abuse his power since theddat Shango was required to meet
once a year unless emergency necessitates thagcalli extra ordinary meeting.
Although the Constitution required that the judgéshe Supreme Court were to be
elected and dismissed by the National Shango, siec&hango was in recess through
out the year, the President had the opportunigxarcise his power in disguise.

The President and the Vice President of the PDREe wso the President and the
Vice President of the Council of State, respecyivAk stated under Article 82 of the
PDRE Constitution, the Council of State had the @ownd duty to ensure the
implementation of the Constitution and other lawsjnterpret the Constitution and
other laws, to revoke regulations and directivesictvhdo not conform to the

Constitution Interpretation of laws during the Dgrgriod was done not only by
courts; state organs such as the National Shahgd;duncil of State and the General

Procurator were also entrusted with such power.
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From the facts provided above, one can understaaidthe PDRE Constitution not
only vested supreme executive power in the handiseo€ouncil of State, which was
under the presidency of the PDRE President, bubv glslicial power such as
interpretation of the Constitution and other lavgsveell as revocation of laws that
contravene the constitution. Were also under tiseipderry of the PDRE President.It
is also possible to say that the judiciary did In@te administrative independency as
the PDRE Constitution made the Supreme Court dyractountable to the President.
Here is the paradox; he/she was the Chief-Exeewnd Head of the PDRE, the
President whom the Constitution empowered to sugpemhe Supreme Court Judges

in effect rendered judicial review naxistence during the Derg regime.

The Constitution of the Federal Democratic Remubli Ethiopia (FDRE) vested
judicial powers both at federal and state leveltha courts. This is expressly stated
under Article 79(1) of the Constitution. Thus, omay safely say that supreme
judicial power under the FDRE is vested in the Jiady. Being a final arbiter of the
law, the judiciary can review and annul administ&tdecisions on grounds of
legality. However, Ethiopian courts did not havee tipower to interpret the
Constitution. This power was explicitly given toettHouse of the Federation in
Article 62(1) of the FDRE Constitution. But thisaglid not be construed to mean that
courts could not invalidate an administrative diecir other subordinate legislation
that contravened the clear words of the Constitu€io circumstances where there is
no need for interpretation), provided that theyenthe very power of judicial review.
So, an important question that should be raised isethat: Do Ethiopian courts have
the power of judicial review? As was mentioned ahaom some foreign jurisdictions
like France, regular courts are prohibited fromieeing administrative decisions;
France has full-fledged administrative tribunalteyss that are established to resolve
disputes on administrative matters in accordandk thie principles and standards of
administrative law. But, there is no such kindrdtitutional arrangement in Ethiopia,
although technically speaking it seems possible.cAs be inferred from Articles
37(1) and 78(4) of the FDRE Constitution, despite éxistence of Article 79(1) of
the same, judicial power is not exclusively vestedegular courts. Other bodies such
as administrative courts can be established tonasgudicial power on administrative

matters. Thus, it may not be labeled unconstitatiohEthiopia adopts the French
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type model provided that it is preferable in teroigelevancy and feasibility having

regard to the specific situations of the country.

However, having regard to the existing situatiorEthiopia, that is the absence of
full-fledged administrative court system like theefkch counter part, it seems
justifiable to argue that regular courts must héwe power to test the legality of
administrative decisions in the same manner agssouthe common law tradition do.
The power of the court to review administrativeidens, thus, may be derived from
the very principle of separation of power that ggaticial power in the judiciary and
the doctrine of rule of law enshrined under the EDRonstitution by way of
interpretation just like the practice in the UnitBthtes, at least, for the purpose of
reviewing administrative decisions and subordinggislations. There are also
possibilities where the parent acts that create rédspective agencies may also
empower courts to review administrative decisionden specified conditions. Thus,
one may plausibly argue that implied in the pritespof separation of state power and
the rule of law that are duly recognized under BRERE Constitution is that the
judiciary as the ultimate arbiter of justice ha® thower to test the legality of
administrative acts. In the absence of a systealbticdevised administrative
reviewing mechanism like that of the French onecluding the ordinary courts to
review administrative acts on technical grounddees the doctrine of rule of law
meaningless. However, practically speaking, theustaf judicial review in Ethiopia

lacks clear-cut jurisprudential evidence.

Wherever courts have the power to review admirtiggaactions or inactions that
tantamount to decisions, the prerequisites thay thee expected to observe are

discussed subsequently.

7.4 Grounds of Judicial Review

Needless to say that courts do not have an uelthpgbwer to supervise the activities
of administrative agencies. The principle of sefyanaof powers dictates the various
organs of the government to act within the scoptheir respective sphere of powers
and refrain from interfering on matters that arelesively entrusted to others. So,
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judicial review does not authorize the court anright power to interfere on

administrative matters. The rational behind thedn&® the determination of the

justifiable grounds of judicial review is, thus,delineate the boundary where judicial

review may be available to challenge administratigeisions.

As was clearly stated in the foregoing sub-sectio@ purpose of judicial review is to

test the lawfulness of government’s decisions. Waliscussing point for this sub-

section is, therefore, related to the determinatibthe grounds that may render an

administrative decision unlawful/illegal. In order delineate the boundaries in which

judicial review may be called into operation, diffet jurisdictions crafted their own

standards or criteria that may render administeatiecisions unlawful or illegal.

Australia can be taken as a good example in thgarde In Australia, an

administrative decision is said to be unlawfultibreaks one of the criteria that are
defined in section 5 of the Administrative Decisi@udicial Review) Act 1977 (‘AD

(JR) Act’). The grounds of judicial review as on#d in section 5 of the AD (JR)

include the following:

A breach of the rules of natural justice;
A failure to observe the procedures that were reguby law to be observed
in connection with the making of the decision;
The person who purported to make the decision didhave jurisdiction to
make the decision;
The decision was not authorized by the enactmemunsuance of which it
was purported to be made and
The making of the decision was an improper exeraiste power conferred
by the enactment in pursuance of which it was piegoto be made. An
exercise of power may be improper if the relevamiduict involves:
» Taking an irrelevant consideration into accounthe exercise of a
power;
* Failing to take a relevant consideration into ardon the exercise of
a power,;
» An exercise of a power for a purpose other thaargose for which
the power is conferred;

* An exercise of a discretionary power in bad faith;
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» An exercise of a personal discretionary powerhat direction or

behest of another person;

* An exercise of a discretionary power in accordawdé a rule or

policy without regard to the merits of the partautase;

» An exercise of a power that is so unreasonablenbareasonable

person could have so exercise the power;

* An exercise of a power in such a way that thelre$ihe exercise of

the power is uncertain; and

* Any other exercise of power in a way that consguabuse of the

power;
= An error of law;
= The decision was induced or affected by fraud,;
= There was no evidence or other material to judtifg making of the
decision, but only if:

* The person who made the decision was requirecwytd reach that
decision only if a particular matter was establishend there was no evidence or
other material (including facts of which he or stes entitled to take notice) from
which he or she could reasonably be satisfiedttieatnatter was established; or

* The person who made the decision based on theioleodn the
existence of a particular fact, and that fact dtlexist and

= The decision was otherwise contrary to law.
The grounds of judicial review incorporated undee tAustralian Administrative
Decision (Judicial Review), as listed above, harelpminantly common law origin.
But some of them are refined and reformed in a marthat fits the Australian
situation. It does not mean, however, that theserizr are not used in the continental
law world as grounds for reviewing administrativeciions. In France, for example,
many of these criteria are receiving blessing aseddor reviewing administrative
decisions by administrative tribunals. Having tigisneral information in mind, it

seems important to proceed with the details untestibsequent sub-sections.

201



7.4.1 Simple (Narrow) Ultra Vires

The simple proposition that a public authority nmet act out side its powers (ultra
vires) might fitly be called the central principté administrative law. The juristic
basis of judicial review is the doctrine of ultraes (Wade & Forsyth, p.35). In its
reviewing capacity the court is essentially lookatgvhether a decision- making body
has acted ‘ultra vires’or ‘intra vires’. The termltfa vires’ means ‘without power’,
while ‘intra vires’ means ‘within power.’ If a desson-making body acts ultra vires
the reviewing court has the discretion to intervé@amper, p.291.), From the
opinions of the authorities cited above, one cderithat the term ultra vires in
administrative law context refers to decisions pdsby administrative authorities
without having the requisite power or in excesshaf limits of the power conferred
upon them. An administrative decision may be reedeidtra vires due to substantive

or procedural issues affecting the decision.

7.4.1.1 Substantive Ultra Vires

The term substantive ultra vires refers to the suitive defects of the decision as
contrasted to the procedural irregularities. In #tgctest sense of the term, an
administrative decision is said to be ultra virestérms of substance where the
decision maker exceeds the power duly entrustduinéher in the public interests or
where the subject matter of the decision falls idetshe jurisdictional limit of the
decision-maker. This goes in line with the prineighat says each power has its own
legal limits. Thus, where the decision maker pas$sssions on matters falling
outside the boundary of his statutory powers, tloeraes what we call substantive
ultra vires in the narrow sense of the term. Thelewiming principle behind
substantive ultra vires is that every power enéaish the public interest has its own
limits. So, when the decision-maker renders a dutishat exceeds the power

conferred upon him, it can be attacked throughdhem of judicial review.
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7.4.1.2 Procedural Ultra Vires

Even if the decision-maker passes a decision withenscope of the statutory power
conferred upon him, still the decision may be readeultra vire because of
procedural irregularities affecting the decisiorheTphrase procedural ultra vires
refers to a decision passed disregarding mandéfimmyal) procedural requirements.
Procedural requirements could be obligatory (neeidt scompliance) or directory
(provide direction to the decision-maker to be daléd in at the discretion of the
decision-maker in appropriate cases). Where thera istatutory procedure that
dictates a course of an administrative action tadken based on the established
mandatory formal requirements, non observance edelrequirements rendered the
decision procedurally refers to ultra vires.

Procedural illegalities, also known in the broadense as procedural improprieties
applly not only to non-observance of mandatoryustay procedural requirements,
but also to situations where the decision-makds f@ observe the rules of natural
justice or fail to act fairly. See section 4.2.1tlois material in order to appreciate the

rules of natural justice and fair hearing.

7.4.1.3 Jurisdictional Error

As a general rule, errors of fact made by the piyntecision-maker are not to be
corrected by a court. They are accepted as errdtinwthe jurisdiction of the
administrative decision-maker, and as such he @isbkntitled to make them. Factual
issues are typically issues that go to the merita @ecision, not to its legality.
Jurisdictional facts are different. Whether or aotlecision-maker does or does not
have jurisdiction to make, a decision is a questiblaw and open to judicial review.
(McClellan, p.7) A decision-maker who erroneousliierpreted the law as providing
a power that did not exist was said to have mageriadictional error of law’. An
error of fact can also be challenged if the ersgurisdictional. A jurisdictional error
of fact occurs where the existence of a particslate of affairs is a condition
precedent to a decision-maker actually having gictgon, (Cumper, pp. 302-303)
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As can be inferred from the above-cited opiniomsisflictional error results where
the decision maker assumes jurisdiction over aestilppatter either due to the wrong
interpretation of the law or the wrong appreciatioh facts that are essential
conditions precedent for assuming jurisdiction osesubject matter. Jurisdictional
error of law arises when, due to the wrong intdgiren of the law, the decision
maker exercises a power over a subject matterattaially did not fall under his
jurisdiction. But jurisdictional error of fact happs while the decision-maker assumes
jurisdiction over a subject matter in the absente @ertain fact that is set as a
condition precedent to assume such jurisdictiorshiort, jurisdictional error is one of

the species of ultra vires that may give rise thdial review.

7.4.1.4 Error of Law

As was discussed somewhere else, judicial reviewoiscerned with testing the
legality of the administrative decisions. This medmat courts are more expertise to
review errors of law than errors of fact. Broadlyeaking, errors of law can be
classified into ‘errors going to jurisdiction’ (jsdictional errors of law) and errors of
law ‘within jurisdiction’. According to Cumper, @t to the casé\nisminic Ltd v
Foreign Compensation Commission [1969] 2 AC, lHhere was an important
distinction between errors of law ‘going to juristion’ (jurisdictional errors of law)
and errors of law ‘within jurisdiction’ (errors d&dw on the face of the record). As
was stated in the preceding sub-section, juriszheti error of law refers to a decision
made without power (ultra vires) due to the wrontgiipretation of the law. But an
error of law ‘within the jurisdiction’ is the typef error made by a decision-maker
who errs in law whilst exercising powers which hésezn conferred on him/her. This
type of error will not automatically render the wéan ultra vires The courts have
discretion to intervene if the error of law appelawn the record of the decision.
However, inAnisminic Ltd v foreign compensatiothe Houseof Lords decision
renders the distinction unnecessary in most casest lordship decided that errors of
law could be treated as going to jurisdiction, ewdren there had been an error made
in the process of exercising power conferred, ratti@n an error in deciding whether
the power had actually existed.
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According to Cumper, following the decision #nisminic case, the distinction
between errors of law on the face of the record janddictional errors of law is
probably rendered obsolete. However, the Houseoadfid.in this case did leave open
the possibility of a decision-maker making an embrlaw within jurisdiction. As
mentioned above, judicial review may be availabler a body is acting within its
powers but has erred in law whilst doing so and #reor appears on the record
relating to the decision. Cumper cited an importade related to the error of law on
the face of the record as follows:

In R v Northumberland Compensation Appeal Tribuealparte shaw

[1952] 1 KB 388, a statute provided that all hogpiemployees who

had been made redundant should be paid compensdtien amount

of compensation was to be calculated not merelyhenbasis of the

length of service in a particular hospital, butvilas also to include

periods of employment in any other local governmeatvice. The

amount of compensation awarded by the Appeal Tabimthis case

reflected only the period of employment in the iak@and ignored

previous service in other local government depantisieThe basis of

the calculation was included on the record of thisunal’s decision.

The decision was therefore quash@d., pp.302-303)

7.4.1.5 Failure to Discharge Statutory Duty

The grounds of judicial review are not limited tibrau vires acts in the positive sense.
An agency’s failure to discharge a statutory dotydrds the designated beneficiaries
can also give rise to judicial review. For examptethe area of pension and social
security, where the concerned organ of the govemnhrpersistently fails to provide
the benefit to the statutorily designated benefiesa the latter can invoke judicial
review seeking mandamus (compelling court orderhatTis, an authority’s
forbearance to discharge a statutory duty towdrdseneficiaries without any strong
reason can give rise to judicial review. The remdlgt may be granted by the

reviewing court in this case will be discussedha last chapter.
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7.4.2 Abuse of Power (Broad Ultra Vires)

For the purpose of judicial review, an ultra vies can be liberally construed to
include not only those decisions of an authoritgt thre rendered with no power, in
excess of power, or contrary to mandatory statupsogedural requirements such as
discussed above; but it may also include those rdtrative decisions, although fall
within the wide discretionary power of the decisioaker, may be found to be
defective on the grounds of manifest unreasonab#nedisproportionality,
irrationality and other grounds that shall be apiated in the subsequent sub-sections

in turn.

7.4.2.1 Unreasonableness

Although there are critics labeled against coirigrrdiscretionary powers to
administrative agencies for fear that such agenmey abuse such unrestrained
powers, still it remains the hallmark in the sciemd administration. As Cane pointed
out, discretion is a feature not only of a poliogcion but also of decisions on
guestions of fact and law, which often have nohtignswer but more than one
‘reasonable answer’ from which the decision-makeistnthoose. Discretion, as to
procedure to be followed in making a decision, ao have an important impact on
the decision itself,Gane, p.133). Drawing a sharp contrast between discrediod
‘duty’, Cane further noted on the ways discretign@owers may be limited as
follows:

The essence of discretion is choice; the antitheflsdiscretion is duty.

The idea of ‘decision-making’ implies an elementlodice: duty does

away with the need to make decisions. Duty remdisgsetion; but

discretion may also be limited without being enyireemoved, by

standards or guidelines or criteria which the demmsmaker is to take

into account in exercising discretiofid. Pp.133-134)
The very concept of administrative discretion imad a right to choose between more
than one possible course of action upon which treereom for reasonable people to
hold different opinions as to which is to be preder (Lor Diplock cited in Wade and
Forsyth, 365.) As expounded by the™@entaury jurist Dicey, discretionary power
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should be controlled: uncontrolled (absolute) diton is an evil to be avoided in
most contexts. But according to Cane, discretiors lmth advantages and
disadvantages and the purpose of controlling disereshould be to preserve the
advantages to the greatest degree consistent witimining the disadvantages.

Discretion has the advantage of flexibility; itadls the merits of individual cases to
be taken into account. Discretion is concerned wighspirit, not the letter of the law,
and it may allow government policies to be moredif/ely implemented by giving

administrators freedom to adapt their methods akimg in the light of experience. It

is useful, in new areas of government activitytasables administrators, to deal with
novel and, perhaps, unforeseen circumstances §satige. On the other hand,
discretion puts the citizen in much more at theay@f the administrator, especially
if the latter is not required to tell the citizehet reason why the discretion was
exercised in the particular way it was. Discretadso opens the way for inconsistent
decisions, and demands a much higher level of @adeattention on the part of the

administrator exercising it (Ibid. P.135)

Discretion may be structured by providing thatibsld be exercised ‘reasonably’
—this gives the decision-maker a degree of freethecause people may fairly
disagree about what is reasonable, but it rulecedain results as unacceptable.
(Id.) Despite the difficulties to demarcate theelimetween reasonable decision and
its antithesis- unreasonable, there is a consenstiee common law world that
when a decision-maker reaches a decision that asbnable person would have
made, it can be well taken as a ground for judiogsliew. In R v Greenwich
London Borough Council, ex parte Cedar HoldingsBRIRA 17 it was held that

a decision is unreasonable if it is the kind ofisien that is so outrageous that no

right thinking person would support it.

In Wednesbury case, a case involving a decisiatetty access to a movie theatre
to youngsters on Sunday, presumably to presenvertteeal health, in refusing to
interfere with the decision, Lord Greene MR nothdttthere was considerable
overlap between many of the grounds of review fedtwithin the rubric of
“unreasonableness.” In words which have been redeay countless judges on

many occasions his Lordship said:
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It is true that the discretion must be exercisedsmnably. Now what
does that mean? Lawyers familiar with the phrasgplcommonly
used in relation to exercise of statutory discretimften use the word
‘unreasonable’ in a rather comprehensive senska# frequently been
used and is frequently used as a general descnpifathe things that
must not be done. For instance, a person entrusiigd discretion

must, so to speak, direct himself properly in l&d@.must call his own
attention to the matters which he is bound to aiersi He must

exclude from his consideration matters which arelavant to what he
has to consider. If he does not obey those rulesnay truly be said,
and often is said, to be acting ‘unreasonably.’ i&irty, there may be
something so absurd, that no sensible person cendgd dream that it
lay within the power of the authority. Warringtod In Short v Poole
Corporation [1926] Ch 66 at 90,91 gave the exanygiléhe red-haired

teacher dismissed because she had red hair. Thatrisasonable in
one sense. In another sense it is taking into denation an

extraneous matter. It is so unreasonable thatay rbe described as
being done in bad faith; and, in fact, all theséngs run into one

another. AssociatedProvincial Picture Houses Ltd v Wednesbury
Corporation [1948] 1 KB 223 p. 229)

This ground came to be known as Wednesbury unrabiaress. It is important
to emphasis Lord Green’s words that state “somgtko absurd that no sensible
person could ever dream that it lay within the powfehe authority.” Lord Green

stated further: “It is true to say that, if a démmson a competent matter is so

unreasonable that no reasonable authority couldrexes come to it, then the

courts can interfere. That, is quite right; buptove a case of that kind would

require something overwhelming...” (Id. P.230)

In the effort to delineate the border between iggahd merits, McClellan quoted

the opinion of courts from different cases as oo

Courts have repeatedly emphasized that the “unnealsieness” ground
“must not be allowed to open the gate to judiceiew of the merits of a
decision or action taken within power.” Ministerfdrban Affairs and
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Planning v Rosemount Estates Pty Ltd (1996) 91 L&SBRat 42.) The

requirement of “something overwhelming” has by dadje been taken

seriously by judicial decision-makers, so that aisien cannot be interfered

with unless it is so unreasonable that it is “ohwsd that the decision-maker

“is acting perversely,” (Puhlhofer v Hillingdon Lalon Borough Council
[1986] AC 484 at 518.) or it is so unreasonabletttiee decision is one “for
which no logical basis can be discerned” (Minister Immigration and
Multicultural Affairs v Eshetu (1999) 197 CLR 61t1626.) or one that
“amount[s] to an abuse of power.” (Attorney-GenexaQuin (1990) 170 CLR
1at 36.)...

An authority has listed the following other typef aases where administrative

decisions have been set aside for Wednesbury unaleness:

71.4.2.2

Where a decision is devoid of plausible justifioati

Where a decision-maker has made an erroneous @radifact on a point
that is fundamentally important in the case.

Where the decision-maker has failed to have retgadgpartmental policy
or representation.

Where the effect of the decision is unnecessaaltglin

When the decision-maker has failed to give genugmeper or realistic
consideration to a matter. (Beazley, “The Scopéudiicial Review”, cited
in McClellan, Id.)

Where there are demonstrable inconsistencies \thigr @ecisions.

Where there is discrimination without a rationadtotiction.

Proportionality

Wade & Forsyth stated that in the law of a numdfelEuropean countries there is a

‘principle proportionality’, which ordains that admstrative measures must not be

more drastic than it is necessary for attainingdbsired resultWade & Forsyth,

p.366). According to these authorities, the prilecippf reasonableness and

proportionality cover a great deal of common grain8l sever penalty for a small

offence may be challenged based on the principle pobportionality or

reasonableness. They cited further Lord Hoffmanmfoldsws: “it is not possible to
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see daylight between them.” Nevertheless a cleié@rdnce has emerged and has
been corroborated by the House of Lords. Propatityn requires the court the
action taken was really needed as whether it wédsiwihe range of course of action
that could reasonably be followed.

The concept of proportionality has its origin iretbivil law of continental Europe. It
takes whether:

(i) The legislative objective is sufficiently imgant to justify limiting a fundamental
right;

(i) The measures designed to meet the legislaibjective are rationally connected
to it; and

(i) The means used to impair the right or freedara no more than is necessary to
accomplish the objectivedé Freitas v Permanent Secretary of Ministry of
Agriculture, Fisheries, Lands and Housifi99] 1 AC 69 at 80).

Proportionality was first adopted in England asimshependent ground of judicial
review inR v Home Secretary; Ex parte DB001] 2 AC 532. It was accepted that
while there was considerable overlapping betweepgrtionality and the traditional
grounds of judicial review (especially Wednesburyraasonableness), the test of
proportionality led to a “greater intensity of rew” than the traditional grounds.
What this means in practice is that consideratibrthe substantive merits of a
decision plays a much greater roMcClellan, p.16.), As McClellan further quote
from the case cited above, there are three sigmificdifferences between
proportionality and the traditional grounds of ewithat may lead to different
outcomes in some cases:

First, the doctrine of proportionality may requitke reviewing court

to assess the balance which the decision makestnask, not merely

whether it is within the range of rational or reasdble decisions.

Secondly, the proportionality test may go furtheart the traditional

grounds of review inasmuch as it may require aitento be directed

to the relative weight accorded to interests andhsiderations.

Thirdly...the intensity of the review...is guaranteeg the twin

requirements that the limitation of the right wagcaessary in a

democratic society, in the sense of meeting a prgs®cial need, and
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the question whether the interference was reallypprtionate to the

legitimate aim being pursued

The adoption of proportionality as an independeougd of review is not without
any problem. It may let courts interfere on the iteenf an administrative decision
which is not within the purview of judicial reviewAppreciating this problem,
McClellan writes
The adoption in England of proportionality as anlé@pendent ground
of review, and the shift towards examining the tadhat this involves,
represents a significant departure from the stottservance of the
distinction between legality and merits that sphevail in Australi.
Proportionality has been accepted by the High Court of Australia as
test of constitutional validity in relation to camh heads of power.
However, it has not been endorsed as an indepengshtfor the
validity of subordinate legislation.)
Concerning the role of proportionality in the coditeof judicial review of
administrative decisions in NSW [New South Waleb]cClellan quoting the
explanation made by Spigelman writes:
It can be accepted that a complete lack of proportbetween the
consequences of a decision and the conduct upochwhioperates
may manifest unreasonableness in [wednesbury] sétmsever, the
plaintiff also invoked “proportionality” as a newral separate ground

of review.

Proportionality has not been adopted as a sepagateind for review
in the context of judicial review of administrativaction,
notwithstanding a considerable body of advocacy thée adopted.
The concept of proportionality is primarily more sseptible of
permitting a court to trammel upon the merits ofdecision than
Wednesbury unreasonableness. This is not the arcasitake such a
step in the development [of] administrative lawitifs to be taken at
all. (Bruce v Cole and Ors (1998) 45 NSWLR 16384&() 1
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As can be inferred from the above, proportionatiy be invoked as an independent
ground of judicial review in England, where as insftalia, it cannot be invoked as
an independent ground of judicial review, but omWthin the spectrum of the
classical Wednesbury unreasonableness. In sherthakion of proportionality has
received increasing importance in recent yearss Téquires a certain proportion or
balance between the administrative measure tokea @nd the end to be achieved. In
France, too, disproportionality of the administratimeasure may be invoked as a
ground for reviewing the decision by administratbeairts.

7.4.2.3 Irrationality

The distinction between irrationality and unreasdaaness is not as such clear; some
authorities appear to use both as separate grafndslicial review, whereas some
use ‘unreasonableness’ as one of the typologiésrationality’. Cane, for example,
write, “Irrationality’ is more often referred tosa'unreasonableness’ So, for writers
like are the expounding of what constitutes urmaable decision is a manifestation
of its irrationality and vice versa. However, whiafclude, writers like Cumper
provide a list of the species of irrationality:
= Failure to exercise discretion properly: where tleeision-maker either did
not exercise discretion sufficiently free from adésinfluences, or abused the
discretion;
= Acting as though limited by external authoritieshese the decision-maker
fails to exercise any discretion at all, believimgself or herself to be bound
by external rule;
= An authorized delegation
= Decision-maker applies policy without flexibilitywvhere the decision-maker
who is conferred with discretionary powers is expedo consider each case
on its own facts and merits but renders a decismdly without considering
whether the particular case has extenuating fastthish would necessitate
them making an exception;
= Abuse of discretion: where the decision-maker ysaser for an improper
purpose or frustrates the legislative purpose; makdecision on the basis of
irrelevant factors or fails to take account of velet factors; reaches a decision

that is unreasonable in itself; reaches a decibianis unreasonable itself;
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= Uses of power for an improper purpose or to fristtiae legislative purpose;
» Forming decision on basis of irrelevancies or igmprelevant factors;

=  And unreasonableness.

7.4.2.4 Relevant and Irrelevant Considerations

As provided in the preceding sub-section, reactah@ decision on the basis of
irrelevant considerations, or by disregarding ratdvconsiderations, is one of the
manifestations of irrationality. So, as stated he taseR v Secretary of State for
Social Services, ex partéd/ellcome Foundation Ltd [1987] 1 WLR 1166, it is a
reviewable error either to take account of irretevaonsiderations or to ignore
relevant ones, provided that if the relevant maties been considered or the
irrelevant one is ignored, a different decisiomude might (but not necessarily would)
have been made. According to Cane, many erroravfand fact involve ignoring

relevant matters or taking in to account of irreletv ones. Ignoring relevant
considerations or taking account of irrelevant onesy make a decision, or rule

unreasonable in accordance with statutory policy.

As Cooke J pointed out in the ca&shby v. Minister of Immigration [1981] NZLR
222 at 224 considerations may be obligatory i.e. those whiah Act expressly or
impliedly requires the Minister to take into accoand permissible considerations i.e.
those which can properly be taken into accountdoutot have to be (Cited in Wade
& Forsyth, p.381.) Where the decision-maker fails consider those obligatory
considerations expressed or implied in the Act, deeision has to be invalidated.
Whereas, in the case of permissive consideratibesgecision-maker is not required
to strictly abide to such considerations. Rathes,decision-maker is left at discretion
to take the relevant considerations having regattié particular circumstances of the
case by ignoring those irrelevant ones from comatd®. According to Cane, the
number and scope of the considerations relevaamygarticular decision or rule will
depend very much on the nature of the decisionut®. rCiting the opinions of

different authorities he writes:

For example, licensing authorities are normally weqd to
consider not only the interests of the applicant asf any
objectors but also of the wider public. By contrdst example,
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decisions about individual applications for sociaécurity
benefits are usually to be made solely on the badis
considerations personal to the applicant. (D. Ggdh,
Discretionary Powers (1986), 188-195).) It should boted,
however, that the courts do not, under this groohdeview,
engage in ‘hard-look’ review (as it is called inetHJnited
States [Id. P 314-420]); they do not require demisimakers to
show that they have considered all relevant avédavidence
and that the decision made is in the light of thatdence, a
rational way of achieving desired policy goals. Atlat the
courts do is to decide whether the particular cdesation(s)
specified by the complainant ought or ought nohawe been
taken into account. (Cannock Chase DC v Kelly [19r &\l
ER 152.) In effect, under this head the courts oetuire the
decision-maker to show that specified consideratiomere or
were not adverted to. In technical terms, the bardeproof is
on the applicant, but the respondent will have tovpgle a
greater or less amount of evidence as to what faciere or
were not considered and how they affected the idecid mere
catalogue of factors ignored or considered mayl@enough:
R v Lancashire CC, ex parte Huddleston [1986] 2E 941.)
Decision-makers are not required to conduct comensive
pre-decision inquiries or to justify the decisiorade in the
light of the relevant and available material. Soademics
argue strongly that English courts should followrsthing like
the hard-look approach, but judges are unlikelydtm so for
fear of being seen to be interfering unduly witke tholicy
choices of decision-makers.

It is suffice to say that where the decision-mdkés to take relevant considerations
into account but takes those irrelevant ones, tisenggh probability that the outcome

of the decision may be affected by defects than$wotthe interference of the court to

review such kind of decisions seems justifiable.

7.4.2.5 Bad Faith

It is that administrators have a general duty tereise their powers in good faith to
achieve the purposes for which those powers ameistad to them according to the
interest of the public. Although it is difficult iscern the constituting elements of all
decisions rendered in bad faith, one can safeltisatyit indicates lack of good faith

on the part of the decision-maker. Contrasting faaith with dishonesty, Wade &

Forsyth states:
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It is extremely rare for public authorities to beuhd guilty of
intentional dishonesty: normally they are founchte erred, if at all,
by ignorance or misunderstanding. Yet the courtsstamtly accuse
them of bad faith merely because they have actesasanably or on
improper grounds. Again and again it is laid dowratt powers must
be exercised reasonably and in good faith. Buhis tontext ‘in good
faith’ means merely ‘for legitimate reasons’. Canrir to the natural
sense of the words, they impute no moral obliqipity}16.)

In the Wednesbury case cited earlier, Lord Green, Mé&d the term ‘bad faith’
interchangeably with unreasonableness and extrareamsiderations as follows:

It is true that discretion must be exercised readyn Now what does

that mean? Lawyers familiar with the phraseologgdig relation to
exercise of statutory discretions often use thedvianreasonable’ in a

rather comprehensive sense. It has frequently besed and is
frequently used as a general description of theghithat must not be

done. For instance, a person entrusted with disgneimust, so to
speak, direct himself properly in law. He must ¢édl own attention to

the matters which he is bound to consider. He rayslude from his
consideration matters which are irrelevant to whathas to consider.

If he does not obey those rules, he may truly ik sad often is said,

to be acting ‘unreasonably’. Similarly, there mag bomething so
absurd that no sensible person could ever drearhitday within the

powers of the authority. Warrington LJ in ShortPaole Corporation

gave the example of the red-haired teacher, disdibgcause she had

red hairs. This is unreasonable in one sense. bitleer it is taking into
consideration extraneous matters. It is so unreabtm that it might
almost be described as being done in bad faith; amdact, all these

things run into one another.

Appreciating the interconnection between the otgeunds of judicial review such as
unreasonableness, irrationality and the considerat irrelevant matters or ignoring relevant

matters, Wade and Forsyth say:
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Bad faith scarcely has an independent existence distinct ground
of invalidity. Any attempt to discuss it as suchuldanerely lead back
over the ground already surveyed. But a few exasnpli illustrate it

in its customary conjunction with unreasonablenessl improper
purposes. If a local authority were to use its poteeerect urinals in
order to place one ‘in front of any gentleman’s ket then ‘it would
be impossible to hold that to be a bona fide eseraf the powers
given by the statute’. If they wish to acquiredatheir powers are ‘to
be used bona fide for the statutory purpose ancéore other'. If they
refer numerous cases en masse to a rent tribundlowi proper

consideration, this is not ‘a valid and bona fideercise of the
powers’. If a liquor license is cancelled for pgaal reasons, the
minister who brought this about is guilty of ‘a @efure from good
faith’. Such instances could be multiplied indeéhi. Cases of
misfeasance in public office, where the misfeaswmws that he is
acting outside his powers, could be added to thiecmn.

The out come of a decision may be affected dubdekistence of bad faith on the part of the
decision-maker. The unreasonableness or irratiynali a decision may result from a
decision that is induced by bad faith on the p&the decision maker. But the reverse may
not be always true. That is, unreasonable decisiay be passed in good faith due to the
erroneous bona fide appreciation of matters. So, tle interrelation between
unreasonableness and bad faith is not as suchappert, the existence of the former may
not help us to infer the existence of bad faithtlo part of the decision-maker. As discussed
earlier, where a decision is found manifestly usosable, judicial review can be invoked
against such decision regardless of whether thésidacis passed in good faith or its
antithesis bad faith. But it is difficult to expetasonable decision, where the decision is
induced by bad faith or extraneous factors. Thus possible to treat bad faith within the

spectrum of the various grounds of judicial revidiscussed earlier.
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7.5 Limitations on Judicial Review

The preceding sections have thoroughly discussedgtbunds that give rise to judicial
review. This section shall further appreciate sasheghe most important procedural and
substantive constraints of judicial review. Isstedated to the determination of the parties to
a judicial review, the availability, timing and g of judicial review and other preliminary

hurdles, if any, are the main concerns of thisisect

According to CumperGumper PP.292-293.), in determining whether a particigsue is
appropriate or not for judicial review, a court fimgland] will often consider the following
factors, by asking:
» |s the decision in question a public law matter éimereby subject to judicial
review?
» Has the right to judicial review been expresslyleded, say in a statute?
» Has the applicant sufficient interest in the is@aeus standi)?
» Has the applicant sought permission for judicialie® within 3 months of the
actual reason for bringing the application?
» Do specific grounds for judicial review exist?
But these are not the only questions that the cowry ask in determining whether the
decision complained of is appropriate for judiciaView or not. The following questions
must be added to the above questions:
» Are internal avenues exhausted?

» Is the decision in question ripe for judicial revie

Since many of these questions are appreciatedeiprévious chapters of this module, the
discussion in the subsequent sub-sections will dueattention to some selected issues.

Is the decision in question a public law matter Hreteby subject to judicial review? As you
may recall from the discussion in the previoussjratiministrative law, as a branch of public
law, concerns with the behavior of the various adstiative organs of the government in
their relation with citizens and the interrelatiamong themselves. In principle, only
decisions of administrative bodies passed in thificial capacity (decisions of governmental
nature) can be subjected to judicial review. thisans that for acts or decisions falling
outside the purview of administrative law, the céemmpant cannot invoke judicial review.
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Do specific grounds for judicial review exist? Tgmunds or conditions that justify judicial
intervention/review are thoroughly discussed in pheceding section. The point that should
be made clear here is that the reviewing court du#shave unlimited power to test the
decisions of administrative agencies. The powehefcourt is limited to test the legality of
the decision complained of. So while the court aeiees to review the decision of an
agency, it has to make sure that any of the spegiounds/conditions justifying judicial

review as discussed earlier are met.

The other important point included in the abovg Bithough it may necessarily be taken as a
mandatory requirement by all jurisdictions, is tethto seeking permission for judicial
review. For example, in England, if an aggrievetspe wants to invoke judicial review, s/he
must first seek permission to apply for judicialiesv. Without securing permission upon
application from the concerned court, within thatstory time limit of three months, an
aggrieved person cannot invoke judicial review. Téonal behind putting this procedural
requirement is said to be the need to filter ooséhcases which are not amenable to judicial
review. So, in determining whether a particulauésss suitable for judicial review, the court

is expected to consider all the factors listed abov

7.5.1Standing

As was provided in the above lists, in order toaobteave/permission to bring an action for
judicial review, the applicant must hawifficient interest in the matter to which the
application relates. A worth discussing point hexerelated to the nature of the interest
affected. What is a ‘sufficient interest’? In ansiwg this question, @ne gave a frequently

quoted remark as follows:

The guidance given in thieleet Street Casuals case as to the meaning of the
term ‘sufficient interest’ is very abstract. Canyéimng more concrete be said
on this topic? In answering this question, we néedlistinguish between
personal interests and public interests. An applicaould obviously have a
sufficient personal interest in a decision whichvedely affected the

applicant’s health or safety. A person would alswdna sufficient interest in a
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decision which affected his or her property or fioel well-being. For

instance, neighbours have sufficient interest w@llehge planning decisions in
respect of neighbouring land. Producers and tradéave standing to
challenge the grant of a license or other benafitat competitor, and a
taxpayer might have standing to complain aboutfé@weurable treatment of a
competitor by the revenue. The expenditure of tenergy and skill in caring
for a particular species of wildlife or some feawf the natural environment
could give a person a sufficient interest in a dexi adversely affecting that
species or feature. An aesthetic interest in thdt environment may also

generate a sufficient interest.

What about public interest? It seems clear thatphlelic has a sufficient interest in the
observance of basic constitutional principles sash'no taxation or expenditure without
parliamentary approval’. The public also has aeredgt that governmental powers such as

that to ratify treaties or to set up a non-statmmpensation schemé€dgne, pp. 57-58.)

An important case is Inland Revenue Commissioné&ational Federation of Self-Employed
and Small business Ltd [1982] AC 617 — commonlyvmnas Lords held that NFSSB did not
have locus standi to challenge the Revenue’s aecidie Fleet Street casuals case. The
NFSSB was attempting to challenge the Revenueist gfaa tax amnesty to Fleet Street
casual workers on the grounds that it was illegdie House of Lords held that NFSSB did
not have locus standi to challenge the Revenuesida with regard to another group of
taxpayers. According t@umper, the House of Lords stated that the question @idcstandi
should be looked at in two stages:

= At the application for leave for judicial reviewnd

= Atthe hearing it self
At the first stage, only cases where the applicdearly does not have sufficient interest
would be rejected. At the second stage, howevenoee detailed look at the applicant’s
‘standing’ should take place- it then becomes irtgpurto examine the merits of the case if
the applicants have strong grounds for reviews mnbre likely that they will be deemed to

have the necessary locus staf@imper, p. 297.)

In determining whether or not the applicant hadigeht interest (locus standi) for judicial

review, the general opinion is that the legal aatual circumstances of each case need to be
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considered critically However, Cane suggested the following guidelinesdnéo be

considered

Examining the case law: the question of sufficietdrest is partly a question
of legal principle —what do earlier cases say abstanding? — and partly a
guestion of fact to be decided in the light of eimstances of the case before
the court. So it will often be impossible to beireit sure, in advance of
litigation, whether any particular applicant hassafficient interest.

Look at the relevant statute: the question ofigefit interest has to be
judged in the light of the relevant statutory psiens — what do they say, or
suggest about who is to be allowed to challengasiets made under the
statute.

Consider the nature of the applicant’'s complairdvimg look at the substance
of the complaint may patently show that the applidaas or does not have
sufficient interest.

The seriousness of the alleged wrong: whetheraghy@icant’s interest is
sufficient depends to some extent on the seriossyfethe alleged illegality.
Standing is a preliminary question, separate frbat bf the substance and
merits of the applicant’'s case: standing rules rd@tee entitlement to raise
and argue the issue of illegality, and it makedelitsense to say that
entitlement to argue the merits of the case dependghether one has a good
case on the merits. Only if the chance of failutettee end of the day
approaches certainty should the likely outcomecattee question of access to

the court.

Courts dislike the possibility of there being auaa in the legal system — if there is a chance

that an aggrieved person will not have an altermatmeans of challenging the decision in

guestion, it increases the likelihood that the ampit will satisfy the locus standi

requiremen. Cane,pp. 49-50.).

Concerning the function/purpose of standing ruGeme further states:

In general terms, it is to strict access to judiciaview. But why
restrict access? One suggested reason is to pretddic bodies from
vexatious litigants with no real interest in thet@ame of the case but
just a desire to make things difficult for the goweent.... Other

reasons for restricting access have been suggestegirevent the
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conduct of government business being unduly hardpend delayed
by ‘excessive’ litigation; to reduce the risk thewil servants will
behave in over-cautious and unhelpful ways in dealith citizens for
fear of being sued if things go wrong; to rationase judicial
resources; to ensure that the argument on the seripresented in the
best possible way and by a person with a real @gem presenting it
(but quality of presentation and personal interdst not always go
together); to ensure that people do not meddlerpatestically in the
affairs of other( pp.59-60).

In short, the purpose of the standing requirementsimply to ‘filter out’ unmeritorious,
frivolous or trivial applications, and thereby tave the court time (Cumper, p.298). The
general requirement of standing dictates that ideorto invoke judicial review, the
complainant must show that the decision in quesisone injurious to his/her interest.
According to Brown & Bell, “this requirement createo difficulty in proceedings against the
administration for damages. It is rather in procegsl to annul an administrative act that the

rules governing the plaintiffbcus standi.have been worked out in considerable detail.

Then, who would be the applicants for judicial revew? According to Cane, judicial
review is available not only to citizens (individsiacorporations, trusts and so on) with
grievances against government, but also to govemhrhedies with a grievance against
another government body. To be entitled to seeknaedy by way of judicial review an
applicant must have sufficient standing (locus d¢ariP. 420). Dwelling on this principle, the
House of Lords in thé&leet Streetcasuals case cited above rejected the applicafighe
National Federation of Self-Employed and Small Bass Ltd that was attempting to
challenge the Revenue’s grant of a tax amnestyeet Street casual workers on the grounds
that it was illegal. The principle dictates thatyoimdividuals or a group of individuals whose
interest is substantially affected may invoke jialiceview.

Concerning application for judicial review by press groups, there is no consistent practice
among jurisdictions. Some countries allow actionpbgssure groups such as associations to
invoke judicial review on behalf of their membeEsen the case laws of England, shows us
lack of inconsistency: some pressure groups aréedesccess to judicial review on the

grounds of standing, but some others have beenrsisoacessfully appearing before the
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court of review representing others. Some coesitlike India also allow public interest
litigation — where any individual is allowed to &gedicial review of an agency’s action on

matters that affect the interest of the generalipub

Coming back to the issue of standing in Ethiopilee FDRE Constitution in Article 37
stipulates that:
“(1) Every one has the right to bring justiciable madtéo, and to obtain a decision or
judgment by, a court of law or any other compebaaty with judicial power.
(2) The decision or judgment referred to under suticle 1 of this Article may also be
sought by:

(a) Any association representing the collectivenolividual interest of its members; or

(b) Any group or person who is a member of, or espnts a group with similar interests

As clearly stated in the above provisions of thastitution, any one whose interest is
sufficiently at stake, any association on behalfhef collective interest of its members or on
behalf of the individual interest of its membersyagroup of individuals with similar
interests or any member of such identifiable groapsuch matters of common interest can
apply for judicial review provided that the matisrjusticiable and the avenue of judicial
review is there. However, the provisions of thestiation stated above are not clear enough
whether or not they give room for public interesigation on matters that concern the
general public. Of course, there appear under tmestitution a departure from the rigid
requirements of locus standi provided under ouit procedure code that restricts the right of
standing only to those persons whose interestrecity and sufficiently at stake. But on
matters related to environmental Pollution, theiEommental pollution Control Proclamation
authorizes any one to institute a complaint betbee concerned organ of the government

without the need for showing locus standing.

7.5.2 Justiciability

The other limitation on the availability of juditieeview is related to the justiciability of the
decision in question. Broadly speaking, administeatontroversies can be classified into
justiciable and non-justiciable. “Justiciable con&rsy” as defined in Black's Law

Dictionary, “is a controversy in which a presentdixed claim of right is asserted against
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one who has an interest in contesting; rights rhasieclared upon existing state of facts and

not upon state of facts that may or may not andeture.”

The genesis of the doctrine of justiciability iaded back to the U.S.A. Constitution. Under
Art 11l of the U.S.A. Constitution, matters not be precluded as being ‘nonjusticiable’ need
to pass the screening test of “case of controvedsygtrine. Courts require that litigation be
presented in an adversary form and be capabledafigh determination with out leading to
violation of the principle of separation of powéestaw Andarge, [Addis Ababa University
Facilty of Law (unpublished)].) The justiciabilitf the controversy refers to the capability of
the disputed state of fact to be resolved by th#i@gtion or interpretation of existing laws.
Courts are expected to entertain only issues tnatbe legitimately judicialized (justiciable
issue) — issues that can be conclusively resolkezligh the application or interpretation of

laws in force.

The classification of the disputed issues intoigisble and nonjusticiable has a far-reaching
implication on the courts judicial power in geneaald reviewing power in particular. Only
justiciable matters are said to be suitable or @gypeite for judicial appreciation. As courts
are experts in law, it is justifiable to make thdhe final arbiters of law. But on
nonjusticiable controversies — controversies thanat capable of being resolved through the
application or interpretation of existing laws, f@xample, political/ministerial decisions or
purely administrative/managerial decisions aresuitable for judicial consideration. As was
discussed somewhere else, the scope of judiciagweis limited to testing the legality or
illegality of the decision contested. The reviewcwurt does not concern with the merits of
the decision. Courts are not expected to have rbexjgertise on the merits of the decision
than the concerned administrative agencies. Ratherbureaucracies that are composed of
experts from different walks of the profession a@&d to have better expertise on
administrative matters. Extending judicial reviemnonjusticiable controversies is not only
inappropriate for the court’s business; it may digoagainst the principle of separation of
powers. The principle of separation of state poslvetates that each organ of the government
shall refrain from interfering in the affairs ofelothers. This means, inter alia, that the
judiciary should refrain from unduly interfering matters that are exclusively entrusted to
the other organs of the government. Particularfyartant to the discussion in hand is that the
judiciary should not interfere in matters that aselusively reserved to the administrative

organ of the government such as political and guaglministrative or ministerial issues.

223



Hence, where an application seeking permission jddicial review is brought to the
competent court, it is advisable to check whetler decision contested is justiciable or

otherwise before hand.

7.5.3 Exhaustion and Ripeness

Judicial review is the last resort that can be keebby a party aggrieved by the decision of
an administrative body after exhausting all thenaes available in the concerned agency.
Being the last resort, the party aggrieved mustirgd through the internal agency avenues.
Thus, a party seeking judicial review will usuablg required, as a condition precedent to
challenge the validity of the administrative actido exhaust all the remedies or avenues
available in the administrative channels. The btsiet behind this rule is that agencies must
be given the opportunity to rectify their mistakaasd resolve matters in light of their own
policy objectives and priorities before judicialtervention. As was discussed earlier,
depending upon their administrative organizatiogereies may have their own internal
grievance/complaint handling avenues. These agawegues have to be exhausted before
judicial review is sought. Where, for example, thex a statutory right to appeal against the
decision in question before a body within/outsitie agency or before a regular court,
judicial review cannot be invoked. Normally, an agged party may not invoke judicial
review before looking for agency internal remed®st the doctrine of exhaustion of internal
remedies may be successfully raised as a defendiee atearing stage by the concerned
agency. The agency raising defense must proveguwte, the existence of a suitable internal
avenue that ought to have been used by the coraplaiHowever, in case where there is an
excessive delay on the part of the administratiyenay or where there is a great possibility
that the complainant will incur an irreparable nyjuawaiting agency review, the applicant

may be dispensed from the requirement of exhausfiamternal remedy.

The doctrine of exhaustion of internal remedies, agidition to giving agencies the
opportunity to rectify their mistakes in their owamenues in the light of their policies, also
avoids premature intervention of the court on adstriative matters and relieves the court

from seized by over flooding administrative comptai

The other important limitation on the availabily judicial review is ‘ripeness’. In order to

invoke judicial review, the case complained of mhestripe for review’. The requirement of
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‘ripeness’ shares some common features with thé&idecof exhaustion of internal remedy.
It requires the complainant to wait until the camesl agency has passed its final decision.
Before the concerned agency passes its final decmrer the subject matter, a party cannot
invoke judicial review against a speculated or hgpocal future decision. Until the
concerned agency gives its decision on the subjetter, as a rule, judicial review may not

be invoked.

The requirements of finality and ripeness are dedigd to prevent premature court
intervention in the administration process, befitve@ administrative action has been finally
considered, and before the legal disputes have bemrght into focus. However, in some
cases where the claim has urgent character thdelary itself may inflict irreparable injury,
the controversy would be as ripe for judicial revieonsideration as it calls ever be. The
guestion in such cases is whether administratiaetion is equivalent to denying relief’. So,
where an agency excessively or unreasonably delaydthholds action/decision altogether,
although no final decision has been made, judierglew can be invoked seeking appropriate
remedy. In this case, the requirement of ripenésalify) may not stand valid to preclude
judicial review. In this regard, it deems importaotcite as a closing remark the following
note concerning the practice in French:

It [the requirement of prior decision or ripenessgnnot, however, be

used as a device on the part of the administratedeny the victim

justice; thus, the silence of the administrationewhfaced with the

guestion for compensation is, by special statupyovision, treated as

an implied rejection of the request after the lamgefour months.

(Brown & Bell, p.157%.

7.5.4 Finality Clause

As it has been already stated in the previous urfitthis module, judicial review (the

supervisory power of the court) is treated, esplgdrmthe common law world as the inherent
power of regular courts. Since courts are themalte arbiters of the law, it is argued that
they have an inherent power to review any admetis® decision where any of the grounds
for review are there. The term ‘inherent’ in thientext implies that the source of the

reviewing power of the court is not statute; busiinherent in the very fundamental principle
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of division of state power among the three orgdrth® government where by judicial power

is ultimately vested in the regular courts.

Despite the fact that statutes are not the sourtleeosupervisory power of courts, it is not
uncommon to exclude this power of the court byusést There are occasions where a statute

may exclude judicial review of agency decisionsregply, or impliedly.

While delegating rulemaking and/or judicial pow&wsan agency, the legislature may in the
parent act expressly preclude the power of regedarts to review decisions of the agency
passed in such capacity. That means although tiveesof the reviewing power of the court
IS not statute, such power can be excluded by purating a finality clause in a statute (the
Parent Act). However, such exclusion has to beesgby stated if it is needed to have effect
in limiting or eliminating the inherent power ofetltourt. For example, where the Parent Act
incorporates a provision stating that the findingslecisions of the agency on such and such
matters ‘shall not be called into question’ or hee final’, what does this finality clause
imply? Is the intention of the parliament here kzlede the right to appeal or to deny any
access to court to challenge any decision maderuhdeéict? Authorities suggest that unless
otherwise the finality clause incorporated in art Agpressly and clearly excludes judicial
review of a decision passed under the Act, it loabet interpreted restrictively to mean no
appeal can be lodged against the decision. Canexémple, stated: “judicial review is seen
as a basic right of citizens which the legislatwi# be taken to have excluded only by the
very clearest words. This attitude seems to bedbelt of viewing judicial review as chiefly
designed to protect the rights of the individualnfr unlawful interference by government.”
(p.81). There are similar arguments in case lawshis regard it is important to reproduce
the following landmark cases cited in Cumper’s work

Some attempts at exclusion, however, will nevet thes court’s jurisdiction. For example, in
R v Medical Appeal Tribunal, ex parte Gilmdd957] 1 QB 574, the Court of Appeal held
that a clause stating that a decision of the T@bushall be final’ would not exclude the
court’s jurisdiction to review. Lord Denning statttht ‘the remedy by certiorari is never to
be taken away by statute except by the most cledrexplicit words’ and that the word
‘final’ only means “without appeal” and not withou¢course to certiorari.” Similarly, in
Anisminic Ltd v Foreign Compensation Commissiond@p2 AC 147, the Court of Appeal
held that a clause in a statute stating that asabeciof the FCC ‘shall not be questioned in

any court of law’ would not exclude the court’siggliction to review where the decision-
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maker had made an error of law which affected bisfrower to decide. In asserting the
court’s right to retain the power of judicial rewieLord Wilberforce noted: “What would be
the purpose of defining by statute the limit ofriaunal’s powers, if by means of a clause
inserted in the instrument of definition, thoseitsncould safely be passe.Cgmper, pp.
295-296).

At this juncture, an important question may beedisWhat will happen where there is no
express statutory exclusion on judicial review? €awning this issueCumper states the
following remark:
On occasions where there has been no express dtterapstatute to
exclude judicial review, the courts may decide ttrety have been
impliedly excluded because an alternative remedstex-However, the
court will retain discretion to review, even whethere is an
alternative remedy available, if the case invol¢eser alia) serious
illegalities or to not intervene would lead to ariseis delay or an
unsatisfactory outcome for the applicgdRt 296).
However, the implied exclusion is indicated hers &grovisional nature. As discussed in the
preceding sub-section, until after the alternatemedies are exhausted by the complainant,
in line with the principle of the doctrine of existon of internal remedies, the court is
required to refrain from prematurely interferingadministrative matters. For detail, refer to

the discussion in the previous section.

Another important question may be raised here. tVd®out in case the legality of the
finality clause that prohibits judicial review isigstionable? In the United States, no problem
as the US Supreme Court has the power to intetpeeConstitution; it can automatically
invalidate the statute that incorporates such ustitotional finality clause. But, the answer
may be different in the United Kingdom. As was dssed somewhere else, the UK
Parliament is sovereign. It can promulgate any V@lwatsoever. In this regard, the court
cannot question the status of the law enacted dythliament. So, where in a statute the UK
parliament incorporates a finality clause that esply precludes the court to review
administrative decision on a certain subject mattex court will not do any thing even if the
legality of such clause or the administrative decigpassed under its cover is questionable.
In this regard, it is important to see the Frengbegience that is closely similar to that of the

situation in Ethiopia. The French parliament is eseign in the sense that statutes
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promulgated by the parliament cannot be subjeaigddicial review (by administrative or
civil court) for reasons of unconstitutionality. i§his the exclusive power of the
Constitutional council. Dwelling upon this constitinal theory, one can say that French
courts, be it administrative or civil court, cantgpass the “sufficiently categorical words of
exclusion in a statute” that excludes the jurisdiciof administrative courts to review some
administrative decisions. However, the paradooiea as follows:
It is a striking fact, however, that there is n@oeded instance of this
[exclusion of jurisdiction] having occurred. Juditi review of
administrative action has become so much part ardgd of the basic
republican tradition which underlies all constitotis since 1875 that it
is inconceivable in the present temper of Frenclitips that any
parliament would be willing, or any government wbwenture, to
break with that traditionBrown & Bell, p. 164).
Thus, as it can be inferred from the opinion ciadve, French administrative courts have,
from their rich experience, developed a sort of utt@n ‘general principle of law’ as a kind
of basic legal framework into which the statute meemehow be fitted. Thus, the

presumption in France is in favour of judicial r@wiof administrative actions.

However, in Ethiopia, wherever there appears fipatlause incorporated in a statute the
constitutionality of which is questionable, or whean illegal administrative decision is
passed under the cover of such finality clausedadf iconstitutional or unconstitutional, what
can the court do? Obviously, where the constitation of the finality clause is a matter of
interpretation, this is exclusively the power of tHouse of Federation. It has to be referred to
the House. But, where the finality clause as anplaict contravenes any fundamental
principle of the constitution, or even if the fiitgl clause is presumed as if it were
constitutional, but the administrative decision ek under its cover as a plain fact
contravenes any higher law, it seems that it isa#ten of policy advisable for the court to
challenge the decision. After all, the intentiontled finality clause is not to galvanize illegal
acts of the administration, but to achieve certatended objectives. But where things go
contrary to what was intended for, why should scigluse be observed to shield the corrupt

administrator’s act?
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Review Questions

P w0 P

Discuss the differences between judicial review ieuedit reviews

What are the grounds for judicial review?

Discuss the prerequisites of judicial review.

Explain the following terminologies:

Exhaustion of alternative/internal remedies
Ripeness

Finality clause

Justiciability

Technical review

Merit review

What does the requirement of standing (locus s}amdply? Discuss the

requirement of standing under the Civil Proceducgl€Cin line with Article
37(2) of the FDRE Constitution.
What does the principle of proportionality connatethe administrative law

context?
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UNIT EIGHT: REMEDIES ANS GOVERMENT
(ADMINISTRATIVE) LIABILITY

Introduction

Remedies and rights have important correlation. Mgker rights are threatened or
violated, people usually need the interventionhaf kaw. It is the law that provides
appropriate remedies proactively, or retrospecgtivAdministrative law is one of the
most important laws that regulate the relationshigtween the strong-armed
administrative bodies and week individuals. In #ddi to providing general
principles and standards of behavior regardingatirainistration, this law tries also to
devise mechanisms for rectifying administrativeghlity. So, this unit, as a logical
sequence of the previous units that deal with jaticeview of administrative
decisions, tries to explore various types of remedhat may be granted by the
reviewing court in appropriate circumstances. &8itlte very purpose of judicial
review is to provide appropriate remedies to ultri@s acts, understanding of the
nature of the various types of remedies that magraated and the difference and
interrelation among them will be of paramount digance. Thus, this chapter gives

due attention to these and related issues.

Objectives
At the end of this unit, students are expected to

» Distinguish private law from public law remedies;

Identify remedies available to an aggrieved pargar private law;

» Define and identify public law remedies;

» Distinguish differences between the write of @geri and prohibition;

» Discuss the circumstances under which the remediemmandamus; and
declaration and quo warranto may be granted,;

» Define and discuss the remedy of habeas corpus;

* Apply their knowledge to solve practical cases;
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8.1 Remedies

The term remedy in this context refers to the \eseof awards/relieves that may be granted
by the reviewing court following an application flodicial review. As a general rule, where
any of the grounds justifying judicial review afeete, a person complained against the
agency decision has to include in his or her appba for judicial review the type(s) of order
or redress he or she sought from the reviewingtcdtius, the relief that the applicant seeks

from the reviewing court is what we call remedy.

For technical and historical reasons, remediebaradly classified into public law remedies
and private law remedies. Those included within ¢htegory of public law remedies also
known as prerogative orders are certiorari (a gagsbrder), prohibition (prohibiting order),
mandamus (mandatory order), Quo Warrant, and Halmapus, whereas private law
remedies include injunction, declaration and darsa@¥espite the classification of these
remedies into public law and private law remeddss to technical and historical reasons,
both types of remedies have been now used in mamynon law jurisdictions as remedies in
public law. At the outset, it has to be noted thath of the remedies listed above are not

mutually exclusive. Appreciating this fact, Canetes:

Leaving damages aside, these remedies performniaim functions:
the mandatory function of ordering something tadbae is performed
by mandamus and the injunction; the prohibitingclion of ordering
that something not be done is performed by pradbibitand the
injunction; the quashing function of depriving ac#on of legal effect
is performed by certiorari; and the declaratory @fion of stating
legal rights or obligations is performed by the deation. The use of
more than one remedy to perform two of these fonstinvolves
unnecessary duplication and produces undesirablaptications in
the law(Caneg p.62.)

Having said this as introductory remark, let uscpem to the detail in the subsequent

sub-sections in turn.
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8.1.1. Public Law Remedies

As it has been discussed in the previous chapterrimary purpose of judicial supervision
of the administration is to restrain the lattemfroperating within the bounds of the law. So,
public law or prerogative remedies of public law,the English tradition, have primarily

been used to ensure whether or not the governmactinery operates properly. Due to this
fact, it is said that these remedies are moredibegranted than the private law remedies
that are mainly concerned with the enforcement fape rights. Brief mentions of the

typical public law remedies that are widely usedectify administrative wrongs through the

process of judicial review are discussed below.

8.1.1.1 Certiorari

The writ of certiorari, also referred to as quagharder, is a procedure through which the
reviewing court investigates the legality of an rages decision complained of, and will
guash or nullify where the decision in questiofoisnd to be ultra vires. According to Cane,
“In its term, an order of certiorari instructs therson or body whose decision is challenged
to deliver the record of the decision to the offaethe Queen’s Bench Division to be
guashed (deprived of legal effect). Concerningttie®retical and practical effect of certiorari
Canemakes important remark as follows:

There is a theoretical problem here because a detishich is illegal

in the public law sense is usually said to be vaica nullity in the

sense that the decision is treated as never havatgany legal effect.

A decision which has never had any legal effechotbe deprived of

legal effect. On this view, when we say the catiauashes an illegal

decision, what we really mean is that the ordenfally declares that

from the moment it was purportedly made (‘ab injtibe decision had

no effect in law. Thus, anything done in executibn is illegal. This is

the declaratory view of certiorari. An alternativeew is that an illegal

decision is valid until a court decides that iillsgal, at which point it

can quash it with retrospective effect. On thiswieertiorari has a

constitutive effect rather than a purely declargteffect.
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Even if the declaratory view of certiorari is thetically correct,

however, and illegal decisions never have legaatffit may not be

possible or wise for a person just to ignore sudeaision, especially

if it authorizes the government to act to that pers detriment. Apart

from the fact that it is often unclear, as a mattérlaw, whether a

decision is illegal or not (and so it would be ufespust to ignore it), it

is not the case that a void decision is forevedvbiowever, illogical it

may seem, a void decision will become valid uniess challenged

within any time limit for challenges, by an appitavith standing, and

unless a court exercises its discretion to awardemedy to the

applicant. Once the decision ‘matures into validig it were, acts

already done in execution of it also mature intgalgy because

maturity is retrospective. So, whatever the positia theory, in

practice, certiorari is not just declaratory in efit Cane pp.63-63.)
Thus, if a person feels aggrieved because of wites administrative acts affecting his
interest, it is advisable for him or her to invgkdicial review within the allowable period of
time lest the illegal administrative decision maythrned to legality (or to use Cane’s word
‘maturity’) after the expiry of the statutory pedidixed for filing application for judicial
review. Normally, where certiorari is granted by tleviewing court, the parties have to be

returned to their original pre-decision position.

8.1.1.2 Prohibition

The prerogative order of prohibition, as its namelies, performs the function of ordering a
body amenable to it to refrain from illegal actidhis an order issued by a higher court to
prevent an inferior tribunal or administrative awrity from exceeding or from continuing to

exceed its authority, or from behaving ultra viyalVhile dealing on matters that affect the
interest of the complainant. The striking contrastween certiorari and prohibition is that,
while certiorari quashes what has been already ,dolt@ virally restrains a government

body from taking a certain course of ultra viresiaact Thus, certiorari has retrospective
effect - nullifying an already made illegal or altvires act, whereas prohibition has a

prospective effect - it stops the continuity of @mgoing course of action or restrains the
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execution of an already made decision beforehainds, Twhile certiorari has nullifying

effect, prohibition has preventive effect.

The applicant may, in appropriate cases, seekdmtiorari (quashing order) and prohibition
(prohibiting order) in conjunction; for example,riterari to quash the decision in question
and prohibition to prevent the execution of thelifietl decision or the taking of other

particular action.

8.1.1.3 Mandamus

Mandamus (mandatory order) is the other importarlip law remedy that deals with
agency inaction. According to Cane, certiorari @nohibition are concerned with control of
the exercise of discretionary powers, whereas tamgative order of mandamus is designed
to enforce the performance by governmental bodigber duties. However, as case laws
indicate, this comparison does not hold always. tAseording to Cumper, mandamus may
also be used to compel the decision-maker to eseertiis/her discretion properly.
Cumper,(320) cited two important cases to substantiis opinion as follows:

Thus, it [mandamus] may force a decision-maker aketrelevant

considerations into account (R v Birmingham LicegsiPlanning

Committee, ex parte Kennedy [1972] 2 QB 140) ant tooabuse

power which has been conferred (Padfield v MinisiEAgriculture,

Fisheries and Food [1968] AC 997). Mandamus (a naoxy order is

often applied for in conjunction with certiorari uashing order). For

example, where there has been a breach of the aiileatural justice,

certiorari (a quashing order) will quash the decisiand mandamus

(mandatory order) will compel a rehearing
Concerning the legal consequences that breachamgtety duties may entail to the decision-
maker,Cane

Breach of statutory duty can take the form eithlenan-feasance (i.e.

failure to perform the duty) or misfeasance (i.adkperformance). In

certain circumstances a person who suffers damagea eesult of a

breach of statutory duty by a public authority damng an action in

tort for damages or an injunction. Public authoegi can also be
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attacked for nob-feasonce by being required to guerftheir duty.

Mandamus (or an injunction in lieu) is the remedy this purpose.
Mandamus sometimes issues in conjunction withazartito require a

body whose decision has been quashed to go thrthetdecision-
making process again. In this type of case the dditigh mandamus
enforces is often not a statutory one but the comlaw duty, which
every power-holder has, to give proper consideratmthe question of

whether or not to exercise the pows4).

8.1.1.4. Quo Warranto

From Wade & Forsyth, Administrative Law (7" ed., 2000), pp. 567-568

Quo warrant was originally a prerogative writ whithe Crown [in the United Kingdom]
could use to inquire into the title to any officefeanchise claimed by the subject. It fell out
of use in the sixteenth century and was replacedhbyinformation in the nature of quo
warranto, which in form was a criminal proceedingtituted in the name of the Crown by
the attorney general or by a private prosecutorcesil938, the information was replaced by
the Administration of Justice (Miscellaneous Pran3.Since then, the injunction has been
made available by statute to prohibit the usurpatid public office, in place of the former
proceeding known as quo warranto. The Miscelland®nawisions Act 1938, in turn, was
replaced by the Supreme Court Act, of 1981, whidvided that, where any person acts in
an office to which he is not entitled and an infatimn would previously have lain against
him, the High Court may restrain him by injunctiand may declare the office to be vacant if
may need be; and no such proceedings shall be takarperson who would not previously
have been entitled to apply for information. Conssadly, the old law of quo warranto is still
operative, but the remedy is now injunction andlatation. The procedure is similar to that

of the prerogative remedies, and it is must nowyp&pplication for judicial review’.

The old procedure by information was availableriggie persons subject to the discretion of
the court. A private prosecutor brought the besivkm modern case, in which it was
unsuccessfully claimed that two foreign born Pri@puncilors were disqualified from
membership, the courts held that the Naturalizatidot 1870 had repealed the
disqualification imposed by the Act of settleme@0Q. The modern tendency has been to
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extend the remedy, subject to the discretion ofcinat to refuse it to a private prosecutor;
for example, if he has delayed unduly. A privatesgcutor acting on public grounds may
expect the assistance of the court. He is sometoaksd the relator, although he does not
have to obtain the leave of the General-Attorney.

The remedy as now defined applies to usurpatiofamy substantive office of a public

nature and permanent character which is held uh@e€rown or which has been created by
any statutory provision or royal charter. But itshaot be a case of ‘merely the function or
employment of the deputy or servant held at theé and pleasure of others’. Here, once
again, we meet the difference between office andenwontractual employment. The

procedure was typically used to challenge the righsuch office as those of freeman or
burgess of a borough, mayor, town councilor, shgustice of the peace, county court judge,
chief constable or member of the General Medicalr€o. But the alleged usurper had to be

in possession of the office and to have acted in it

For challenging the qualification of a member dbeal authority, there are special statutory
provisions under the Local Government Act 1972 cBedlings may be instituted in the High
Court or a magistrates’ court, but only by a logaternment elector for the area concerned,
and only within six months of the defendant havagjed as a member; if the defendant
merely claims to be entitled to act, proceedingsihi the High Court only. The various

remedies include declarations, injunctions andniona penalties.

An inference can be made from the explanation ef dhthorities stated above that quo
warranto is a prerogative writ, which falls withime category of public law remedies. It has
been used for a long period of time in England gsomess to challenge the legitimacy of
titles assumed by government officials, and nowsitalso applicable to challenge the
usurpation of offices assumed in the interest @& plublic. The prerogative writ of quo

warranto is sanctioned by declaration, injunctiod &nancial penalties.

8.1.1.5 Habeas Corpus

The writ of habeas corpus (produce the body) isl tiseobtain the release of someone who
has been unlawfully detained, e.g., wrongfully sted. It is a procedure through which an
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illegally detained person applies to the court esgiemg an order for his physical release. It
serves as a modality for securing the liberty @leason by affording an effective means of
immediate release from unlawful or unjustified deéiten. Habeas corpus referred to as the
“Great Writ” in common law, has traditionally maamed high reputation as a safeguard of
personal liberty. Currently, it is an attempt toasgre up to the standards of human rights
and fundamental freedoms which entitle the detaitwe¢ake proceedings by which the

lawfulness of his detention shall be decided spgddi a court and his release ordered, if the

detention is found to be unlawful.

The writ of Habeas Corpus has received blessimgany jurisdictions, and is being used as a
vital instrument for protecting the fundamental fmmrights of individuals to their liberty.
Currently in Ethiopia, too, it has received thessiag of the FDRE Constitution. In chapter
three of the constitution that deals with ‘fundamaérrights and freedoms’, Article 19
particularly deals with the right of arrested persstated that in its sub-Article 4 as follows:
“All persons have an inalienable right to petitibre court to order their physical release
where the arresting police officer or the law enéurfails to bring them before a court within
the prescribed time and to provide reasons forr theest....” Authorities assert that the
public law remedies are privileges that can be tgamt the court’s discretion. this means
that, unlike in the case of appeal, individuals,oagight, cannot invoke judicial review.
However, although the Writ of Habeas Corpus falithiw the traditional category of public
law remedies, it is recognized under our constitutas inalienable right conferred to all
persons detained. This right can be denied onlyitenmerit where the detention has
justifiable ground; but there is no need for leéwejudicial review like the other public law
remedies discussed above.

8.2.1 Private (Ordinary) Law Remedies

As stated earlier, the basis of the classificabbithe public law and private law is mainly
historical. According to Cane, the private law rellee are so-called because they were
originally used only in private law but later canmebe used in public lawCane, p. 66).
Many of these remedies, for example in Englanduaesl in conjunction or as alternatives to
the other public law remedies. So, classificatietween private and public law remedies is
merely historical and technical. Technically spegkiprerogative remedies may be invoked
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by an application for leave for judicial review hihis is not the case in most private law

remedies.

8.2.1.1 Injunction

An injunction in the common law tradition is knovas an equitable remedy, which means
that it is in the discretion of the court whethemaet to grant it. It is a court order, which in
the majority of cases that orders the party to whiois addressed not to do a particular act.
But broadly speaking, it can be negative (i.e.biftaling a decision-maker from doing
something), or mandatory (i.e., ordering a decisi@ker to do something). In public law,
injunctions tend to be negative in nature, becangedamus will normally be sought in order
to compel a decision-maker to carry out a d@uraper, pp. 320-321.) In a similar vein,
Cane also stated that injunction may be grantdéinof prohibition (prohibiting order) or
mandamus (mandatory order). This remedy found &g wto public law partly as a means of
enforcing public law principles, especially the esil of natural justice, against non-
governmental regulatory bodies which derived tipaiwers from contract and so were not
amenable to orders of prohibition or mandar@ase, p.66).

Injunction can be granted in both public and peviw as an interim or final relief. An
interim injunction (also referred to as interloaytanjunction) is a provisional remedy that
may be granted at the court’s discretion at theriotutory proceedings pending the hearing
of the case. Its purpose is to prevent a party frontinuing the actions complained of until a
full hearing of the case. As a rule, an interimuigtion has to be granted where there is
imminent danger of irreparable injury and damagesld/not be an adequate remedy. There
are also cases where injunction may be grantedfiagalaelief in public matters both in the

positive and negative sense in lieu of mandamusartubition, respectively.

8.2.1.2 Declaration

This is simply asking the court to make a rulingvamat the law is. It is used in both public
and private laws and is available in wider circuanses than the prerogative orders.
(Blakemore & Greene, p.122.) Another authority doteoncerning the meaning of

declaration in England as follows :
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A declaration, or declaratory judgment is a remedyich was used in
the crown of chancery and also in the common lawurCmf

Exchequer. It declares what the legal rights of paeties to the action
are and differs from other judicial remedies in thtadeclares the law
without any sanction and has no coercive effece rEason for this is
that it was always sought in conjunction with remed which the
court could enforce. Now in England, a declaratioay be sought in
public law case along with one or more of the pgative orders as

well as with an injunction and/or an award of dareag

Although it is a private law remedy in its origoheclaration is now widely in use as a remedy
in both private and public law cases. Its main ppge is to determine or ascertain what the
law says without changing the legal position ohtsgof the parties. It declares what the law

is or says in relation to a certain uncontestet fac

8.2.1.3 Damages

In legal parlance, the term damages is usually usgerchangeably with the term

compensation. The purpose of awarding damagessrcdmtext is to repair the pecuniary or
non-pecuniary harm inflicted upon the complainaetduse of administrative wrongs. The
worthmentioning point here is that damages maybeoawarded to the complainant on the
mere ground that s/he has suffered some sort opensable injury due to the act of an
administrative body, which is found to be ultraegtrin a judicial review. This means, the fact
that an administrative action is successfully &gdcin judicial review does not necessarily

entitle the victim of that act a right to claim cpemsation.

Damages are purely a private law remedy that casldimed by the victim of a wrongful act
in accordance with the dicta of private law. Asdooper v Board of Works for the Wands
worth District (1836), damages may also be awarded in judicikewe but only if the
applicant also has private law rightCufmper, p. 321.) In this regard, Cane gave an

elaborative remark as follows:
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Unlike declaration and injunction, which are prieataw remedies
(remedies for the redress of private law wrongs)ciWhhave been
extended to redress public law illegality, damages purely private

law remedy. In other words, in order to obtain amaad of damages it
is necessary to show a private law wrong; damagesct be awarded
simply on the basis that a government body hasdaidiegally. The

relevance of the remedy in public law is that priblbdies can commit
private law wrongs, and so damages are a remedyladbla against

public bodies. For example, damages for breacharitract can be

obtained against a government department. Convwersehereas a
declaration or injunction is available to restram breach of natural

justice or to declare the invalidity of a decisiorade in breach of the
rules of natural justice, damages are not availalibe breach of

natural justice as such, because this is a wrongpgaized only in

public law. If a breach of natural justice also anmbed to a breach of
contract, damages might be available for the bre@chi3).

As can be inferred from the above-mentioned autiesyia claim for award of damages can
be filed before the reviewing court, but the gnagtof the award depends on whether or not
the decision rendered is invalid on the groundthefpublic law principles at the same time
constitutes a civil wrong in private law such aggand contract and whether or not the
applicant suffers a compensable injury due to quorate wrong. So the award of damages
in judicial review is a matter of coincidence. Thst when the grounds justifying judicial
review at the same time constitutes private wrodgsjages may be awarded to the applicant
provided that s/he proved a compensable injuryashtss her/his interest as per the governing

private laws.

7.2 Liability of the Administration

As was stated above, the awarding of damages lelonmdhe private law remedies. In
addition to, or apart from applying for either detpublic law remedies such as certiorari,
prohibition, mandamus, or the private remedy- igfion, where the applicant suffers a
compensable injury due to administrative wrongesftay also claim damages in the form of

pecuniary compensation or in the form of other appate compensatory remedies. Thus,
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there is a possibility for suing the state, its adstrative units, and servants for damages
based on extra contractual wrongs or for breachesontractual obligations. The term
administrative liability, here, is preferred totstar governmental liability since this principle
of liability in many jurisdictions including Ethiop is extended to all public authorities.

In the common law tradition, the reviewing courfymaward damages, in addition to
granting either of the prerogative remedies ornnojion, where the decision in question
constitutes a wrong under the governing private knat is, law of torts or contract. Where
the reviewing court rejects the application foriqua review for one or aother reason, it
cannot award damages even if the administrativedwcncomplained of constitutes a
manifest extra contractual or contractual wrongud;ithe award of damages, for example, in
the United Kingdom is conditioned on the granty af the prerogative remedies mentioned
above. But it does not mean that, whenever thejuidisial review, there is always award of
damages; as factors justifying judicial review nret sometimes completely overlap with
those of constituting civil wrong. In the Unitedrigdom, for example, since the adoption of
the Crown Proceedings Act 1947, the liability oé t@rown and other public authorities is
generally accepted, so that the citizens are abkue them for damages in tort or contract
which is applied to public authorities as to prevatdividuals (Brown & Bell, p.173) In fact,
because of the nature of the special relation tmirgstration has with individuals, it may
incur special civil liabilities But in the majorityf cases, the administration in England is held

civilly liable in the same manner as individualdheir private relation.

However, in France, which is a typical model of #@ntinental law system, there is a
different practice. As was discussed some where, @hs France, there is a clear divorce
between public law and private law, On one handetla@e administrative courts and on the
other hand they are civil courts. The French adstiaiive courts have the power, among
other things, to litigate administrative legalitydaliability in accordance with the governing

principles of the administrative law. The rules goung administrative liability are different

in many respects from those found in the droitld@ivil code) and applied by the civil

courts in suits against private individuals. In erwreal sense, therefore, there co-exist in
France two laws of tort, two laws of contract, thee private and the other public or
administrative. French administrative courts/trialsn are entrusted with the power to
entertain not only disputes related to the legatityadministrative decisions but also those

related to the liability of the state and its setgao the victims of administrative wrong, be it
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tortuous or contractual wrong. In France, the adstriation is liable to compensate a citizen
who is harmed through the decisions or activitieshe administration, which need not be
unlawful in all cases (Brown & Bell, p. 173). Thuke French administration is normally
held vicariously liable for civil harms caused digefaults committed by its servants in
relation to public service and also in exceptiatades for those harms caused without fault

due to the danger or risk associated activitiestag operates.

The practice in Ethiopia fits neither the Englistr that of t the French in absolute terms.
Like the practice in English, but unlike the Frenohe, the tortuous liability of the
administration (the state and its servants) indgiiai is governed by the ordinary law of the
country. And like the French practice, but uniike English one, the tortuous liability of the
state and its servants in Ethiopia is not limitedfault based liabilities. There are cases
where the state or its administrative sub-units t@yheld strictly and vicariously liable for
the injury caused to third parties because of Hregdrous activities it operated, or due to the

official fault committed by its employees or sertsaduring discharging their duties.

Concerning the contractual liability of the stat®y, the practice in Ethiopia neither fits the
common law nor the continental law counter partstnhally, the state is contractually liable
for damages it caused to a contracting party dubréach of its contractual obligation.
Special provisions that particularly deal with adisirative contract are incorporated under
the Ethiopian Civil Code. These provisions resemany exceptional powers to the
administration in the interest of the public. Sppieciating, on the one hand, the interest of
the public at stake and on the other hand, theigiegs that may be caused to the legitimate
expectation of a party to the contract due to thdateral act of the administration, the
special provisions of administrative contract pdavicertain protections to the contracting
individual. In this regard, there is a similaritytivthat of the French. However, the ordinary
principles of contract, in general, are still appble to administrative contract in Ethiopia
unless otherwise stipulated to the contrary insiecial provisions of administrative contract.
But regular courts determine the contractual ligbof the state and its administrative units
in Ethiopia, like the common law counter parts; bulike the practice in French where
administrative courts entertain jurisdiction onpiites related to administrative contract.

In short, the administration is civilly liable t@mpensate the injuries it causes to individuals
during the course of its administrative interactwath them. In Ethiopia, there are provisions

that deal with the extra contractual liability dktadministration specifically. As per Article
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2126(2) cum Article 2157(2) of the civil code, théministration is vicariously liable for the
torts committed due to the official fault of itsréants or employees. If the fault is personal as
contrasted to official fault, the person who contedtthe fault is personally liable to

compensate the victim.

In this regard, the extra contractual liabilitytbé administration in Ethiopia is modeled after
the French counter part despite minor differenées.example, in the French counter part,
torts occasioned by the faults of state servangsctassified into service fault (faute de
service) and personal fault (faute personelle) toatesponds to the Ethiopian classification
into official fault and personal fault. Concernirige meaning and implication of the
classification of faults into service and persdaalts, it is noted as follows:

There is said to be faute personelle where thersorme personal fault on the part of the
official, that is, a fault ‘which is not linked the public service but reveals the man with his
weaknesses, his passions, his imprudence’...Whehepgusonal fault is present, the official
can be sued personally in the ordinary courts. @@ other hand, where there is simply a
faute de service (one which is linked with the ise)y the official preserves his immunity by
reason of the principle of separation of powersichtprohibits the ordinary courts receiving
actions against the administration or its officialBut the injured party must sue the

administration before the administrative couBrown & Bell, p.177)

But in terms of scope, the term faute de sengeevice fault) in France has broader meaning
and application than the term official fault in Eghia. The other striking difference in this
regard is that, in France, once the fault is caiegd as faute de service, liability exclusively
goes to the administration the servant is immuamfpersonal liability. But as clearly stated
in Article 2126(1) of the civil code, this is ndie case in Ethiopia. Even if the fault is an
official fault, the “servant or government employisen every case liable to make good the
damage he causes to another by his fault.” The tdficial fault mentioned in sub-Article 2
of Article 2126 does not immune the public servangovernment employee from personal
liability; it merely gives the victim an option tsue the administration for compensation
jointly and severally with the public servant ovgonment employee. As expressly stated in
sub-Article 2 of Article 2157 cum Article 2158(1) the civil code, as a matter of discretion,
where the fault consists of an official, the couoray decide that the liability shall be
ultimately borne by the administration wholly orriha having regard to the gravity of the

fault committed. This indicates that, even if thelf is an official fault, the public servant or
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government employee is personally liable to comaenghe victim, unless the court is
willing to exercise its discretion in shifting thiability to the administration (the state, its

territorial sub-divisions or the public service cemed.)

In Ethiopia, only specific categories of officiatse immune from being sued for extra
contractual liability. The first provision that als with sovereign immunity is Article 2137
of the civil code. Accordingly, “No action for lidlty based on a fault committed by him
may be brought against His Majesty, the EmperoEtbiopia.” This provision reflects the
prevailing situation at the time of its enactmeritst, sovereignty was in the hand of the then
Emperor. Having anointed himself as the elect o, Ge was not subject himself to the rule
of land law, but only to his conscience and ordaiirGod. Thus, the rational behind this
immunity could be any of the two classical commawd dicta, “The King cannot do wrong”

or “The King cannot be sued in His Courts.”

The other immunity is given to ministers, membdrghe parliament, and judges. As clearly
stated in Article 2138 of the code, members oflthperial Ethiopian Government, members
of the Ethiopian Parliament and judges of the Hiiain courts are immune from being sued
for liability in connection with their office. Fitsf all, this provision has to be construed in
line with the current FDRE Government structurenéte the then members of the Imperial
Government may be equated with the ministers, casions and others constituting
members of the Council of Ministers at the Fedlnatl, on the one hand and, the respective
regional counter parts, on the other hand. The skmeeof interpretation should go to
members of the parliament and judges. But the initygiven to these officials is not an
absolute immunity like the one given to the Empelbis an immunity given to them only
for civil liabilities they incur in connection witltheir respective official duties. They are
liable for torts they committed in their privatepe&ity (while enjoying private life like any
citizen). Even in matters related to their officidlity, where the fault they committed
constitutes an offence under the penal law andcanwicted to such effect, any one who

suffers civil injury due to such faults can sue wWrengdoer.

The purpose of the immunity granted to those aficmentioned above is not to render the
victim helpless. In this case, the victim should bempensated by the concerned
administration. Of course, to make those officiassonally liable for the civil injuries they

caused to third parties might have futile consegasnintimidated by the threat of actions for
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civil liabilities, individuals may not be willingotassume such positions, and even when they
assume it by any magic of miracle they may lack réguisite courage in exercising their
discretion in order to reach at a sound decisighiwithe reasonable time bound. So, while
providing immunity to them in this regard seemsegptable from policy perspective, it
should not be done at the expense of individualmg In this regard, it seems important to
see the French experience. The French adminisrdéw jurisprudence developed an
alternative principle that connects liability ofethadministration with the fundamental
principle of the equality of all citizens in beagipublic burdens. Brown & Bell jointly cited

an important remark from Duguit as follows:

[T]he activity of the state is carried on in théerest of the entire community; the burdens
that it entails should not weight more heavily @me than on others. If then state action
results in individual damage to particular citizetige state should make redress, whether or
not there be a fault committed by the public officeoncerned. The state is, in some ways, an
insurer of what is often called social risk... (BrownBell, p.184). Here French is basing
liability on the principle that what is done in theneral interest, even if it is done lawfully,

may still give rise to a right to compensation whie& burden falls on one particular person.

Another worth mentioning point on extra contractigbility of the administration is related
to the strict liability for dangerous or abnormeskrassociated administrative ventures. Like
in the case of France, in Ethiopia, where the statsses injury to third parties while pursuing
dangerous activities or abnormal risk associatedtwes in the manner stated in Article
2069(1) of the civil code, it will be held strictligble to compensate the victim in accordance
with sub-Article 2 of same.

Review Questions

1. Discuss the various types of public law remedies@ivate law remedies.
2. What are the bases of the classification betweétiqand private remedies?
3. Provide short explanations that illustrate the wnmstances in which each of

the public and private remedies may be sought eyagugrieved party.

245



. Compare and contrast injunctions with mandamuspaokibition.

. What is administrative liability?

. Compare and contrast the extra contractual ligbdit the administration in

Ethiopia with that of the French counter part.

. What is the rational behind administrative staeil liability?
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