African Human Rights Law

Teaching Material

Developed By:
1) Nega Ewunetie
2) Admasu Alemayehu

Sponsored by the Justice and Legal System Research Institute







Table of Contents

Page
Chapter I: INtrodUCHION ... e e e e e e e 1
1.1 Historical Development of Human Rights..............oiiie 1
1.2  The United Nations Human Rights System................ieiiiimmiiiiiiene 4
1.3 Introduction to Regional Human Rights Systerith Warticular
Reference to AffiCa. ..o 6
REVIEW QUESTIONS. . ..ttt it ettt et ettt e e et e e e e e e e e e e e e e e e e e aaeaas 10

Chapter II: The General Protection: The Charter of the OAU /Constitutive

Act of AU and the African Charter on Human and Peope’s Rights (ACHPR)......... A1
T 0T 11X 1 o o 11
2.1. The Charter of OAU and Constitutive Act of iBm Union..................ooeviieenes 12

2.2. The African Charter on Human and Peoples’ RigACHPR) ... ..................19
2.2.1 Historical Background and Draftingésss of ACHPR .. ..................20
2.2.2. The Distinctive Feature of the AdncCharter . ... ......................27
2.2.3. Rights Guaranteed underthe Charter. . ... ....... ....coeeivee e 30

2.2.3.1 State Obligations under the ACHPR... . ... ..... ...nnl31

2.2.3.2 The Principles of Non-discrimination ancduBlaty . . . . .......coovvvveennnne. 33
2.2.3.3 The Civil and Political Rights . . . ...... . .. ... ... . .36
2.2.3.4 The Economic, Social and Cultural Rights... . . ................. 54

2.2.3.5. The Rights of Peoples (Group Rights)....... . ...................65

2.2.4. The Concept of Duty under the Africzimarter . . ......................88
2.2.5. Claw-Back Clauses under the Africda®@r . . . ......................01
REVIEW QUESTIONS. ..ttt it e e e e e e e e e e e e e e e e e e e e e 93

Chapter IlI: Special Protection to Vulnerable Groups under the African

Human RIghtS SYStem........coii i e e, 95
1110 o 18 (o3 110 o NP 95
3.1. Protection of Children and YOUTN. .. .....ooio it e e e e e e 96



3.1.1. The OAU/AU Child Rights Protection 88..........c.ocoiiiiiini i, 96
3.2. Protection for Women under African Human Regbystem..............ooo i iennn. 99
3.2.1. Women’s Right under the OAU/AU Framelvar............ccccooviiiiinineinnn. 100
3.2.2. African Protocol on the Rights of Women. ..., 100
3.3. Protection of Refugees and Internally Displiaeersons (IDPS) .............ceeeeen. 103
3.4. Protection for Minorities and Indigenous Pespl...............coooiii . 110
3.4.1. Protection of MINOIILIES ... e 110
3.4.2. INdIgENOUS PEOPIES ..o oviii it e e e e e e 113
REVIEW QUESTIONS. . ..ttt ettt e e e e e e et et e e e e teeaeeae e eaeeaeeaa 116
Chapter IV: The African Human Rights Enforcement Mechanisms...................... 117
v I [ a1 (0T [ ¥ Tt Ao I PP 117
4.2 The African Commission on Human and PeopleghBi...............ccoooviiiininn. 117
V2 00 I o 2 1 o 0 171 o) o 1 118
4.2.2. Function of the COMMISSION.......c.uii it e e e e e 119
4.3. The Committee on the Rights of the Child.................cooooi i, 133
4.4 The African Court of Human and Peoples’ RIghiS.......oviii i, 134
1. Organization of the COUI..........oe i e 13
2. Operation Of the COUI.......ouit i e e e e e e 135
3. FUNCtions Of the COUI... ... e e 135
A. Contentious FUNCHIONS. ...ttt e e e e e e e e 136
B. AdVISOrY FUNCLON. .. ...ttt e e e e e e e 144
4.5 The Court of Justice of the African Union (AC)........oviiiiiiiiiiiiiie e, 147
4.6 The Regional Initiatives: NEPAD and Relatedi#ttives......................coeuneenes 148
4.7 The Role of Non-governmental Organizations (I§é&hd Civic Organizations....149
REVIEW QUESTIONS. . ..ttt et et e e e e e e e e e e et e e ae e eaeaeaes 150
Reference Materials............cooiiii i 151



Chapter |

Introduction

1.1 Historical Development of Human Rights

International law traditionally governs the relasobetween sovereign states and has therefore,
not been considered responsible for regulating¢haions between states and their citizens or
those among citizens. The latter are part of thitvidual states sovereignty and, as such, are
governed by national law (constitutional, admirstre, penal and civil law). It is only since the
Second World War, especially in reaction to theoaties of National Socialism, that
international law has come to regulate the riglitsdividuals in relation to their governments
although many states still refuse to surrender tinadlitional part of their national sovereignty to
international law. That is why the developmentlad international protection of human rights is

an ongoing battle against national sovereignty.

Up until the Second World War, international law swaot responsible for the rights of
individuals unless the interests of more than aatsvere concerned. This was true in particular
in the case of foreigners for whom the state theyc#tizens of, has protection power vis-a-vis

the state that exercises defacto power.

Dear students, the protection of minorities is ehier historical antecedent of international
human rights protection, which is also closely tediato the protection power of national states.
Ethnic, linguistic and religious minorities traditially developed as new borders were drawn
between states in the aftermath of wars. The piioteof minorities is also closely linked to the
peoples' right of self determination. In the cat¢he former colonies of the Axis powers, the
right of self determination supported by the Leagti®lations mandates system and the United

Nations trusteeship system, eventually led to tineiependence.

In addition to bringing an end to the First WorldaWand introducing provisions for the
protection of minorities, the Peace Treaty of Méiss also created two international
organizations which proved to be important for tlevelopment of protection of human rights:
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the League of Nations as predecessor of the Uh#ibns, and the International Labour Office
as predecessor of the International Labour Orgéoizavhich today is one of the most effective
specialized agencies of the United Nations for ghaection of economic, social and cultural

rights today.

Dear students, we will finalize the discussionto$ tsection by discussing the International Bill
of Human Rights which has been described as a tmilesin the history of human rights, a
vertible Magna Carta marking mankind’s' arrivalaavwitally important phase: the conscious
acquisition of human dignity and worth . Sinceiiteeption, the United Nations has strived to
secure the promotion and protection of human rigidsld wide. The first, and possibly the
singularly most important, step taken by the UnilMations in furtherance of the incumbent
obligation to promote respect for human rights &mddamental freedoms was the General
Assembly's adoption on 10 December 1948, of thevéisal Declaration of Human Rights.
Although not technically binding, the effect of thimiversal Declaration has far surpassed the
expectations of the drafters and it is widely atedpas the consensus of global opinion on
fundamental rights. The original intention thatwbuld be followed swiftly by a binding
enforceable tabulation of rights was not to beizedt it was to be eighteen years before
consensus was reached on the text of the Intenat@ovenants and a further ten years before

the instruments attracted sufficient ratificatieao®nter in to force.

The International Bill of Human Rights consiststloé Universal Declaration of Human Rights,
the International Covenant on Civil and Politicabiirs and two Optional Protocols annexed
there to and the International Covenant on Econo®acial and Cultural Rights. It has been
referred to by the United Nations as the ethical lgal basis for all the human rights work of
the United Nations, the foundation up on which ititernational system for the protection and

promotion of human rights has been developed.

Dear students, before and after the adoption ofrtteznational Covenant on Civil and Political
Rights and the International Covenant on Econonacidb and Cultural Rights, the United
Nations and its specialized agencies helped to dtat® a number of other multilateral treaties

which sought to implement specific rights or grougsrelated rights. These supplement the
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protection afforded by the covenants and severéherh contain implementation procedures of
their own. Among the human rights treaties elatsatdty, or under the auspices of, the United
Nations are:
a) The Convention on the Prevention and Punishmetiteo€rime of Genocide
b) Convention for the Suppression of the Traffic imd@@s and of the Exploitation of the
Prostitution of Others.
c) Convention Relating to the Status of Refugee asrded by the Protocol of 1966.
d) Convention on the Political Rights of Women.
e) Convention Relating to the Status of StatelessdPers
f) Supplementary Convention on the Abolition of Slgy¢ne Slave Trade, and Institutions
and Practices Similar to Slavery.
g) Convention on the Nationality of Married Women.
h) Convention on the Reduction of Statelessness.
i) Convention on Consent to Marriage, Minimum Age Kdarriage and Registration of
Marriages.
j) International Convention on the Elimination of Adkms of Racial Discrimination.
k) Convention on the Non Applicability of Statutorynhitations to War Crimes and Crimes
against Humanity.
1) International Convention on the Suppression andsharent of the Crime of Apartheid
m) Convention on the Elimination of all forms of Disomation against Women.
n) Convention against Torture and other Cruel, InhunoanDegrading Treatment or
Punishment.
o) International Convention against Apartheid in Sport
p) Convention on the Rights of the Child.
q) International Convention on the Protection of thigh®& of all Migrant Workers and
Members of their Families

In addition to these international human rightsedepments, there are also others which grew

up as body of regional human rights law. This reglalevelopment will be discussed in section
1.4.
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1.2  The United Nations Human Rights System

The human rights provisions of the United Natiortsa@er have been described as scattered,
terse, and cryptic. No comprehensive system foteptmg human rights was enshrined in the
charter. Rather, the goal of securing respectdiondn rights was specified with state pledging to
encourage the promotion and observance of rightis i their territories. There was no real
definition or articulation of human rights althougdference was made to the concept of equality
and the notion of the dignity and worth of the hanparson. It is unlikely that the drafters of the
original Charter could have foreseen the developroémnternational human rights law to its
present form based on the Charter’s references.

From the outset, the United Nations has placedt greghasis on the promotion of economic
and social progress and development of all staldss has positive repercussions for
international human rights, including political aecbnomic stability, conditions more conducive

to the realization of human rights.

The failure of national laws to protect citizensitieen cruelly demonstrated, the responsibility
thus lay with the global community, the new Unitddtions Organization. As the League of
Nations had failed in its attempts to protect mities from the states in which they find
themselves, the new organization sought to appradbehquestion of human rights from a
different angle adopting the concept of equality & in place of the idea of protection of
minorities. The new organization was anxious toiébe problems associated with minorities
which has beset its predecessor, ultimately leattirits collapse. The United Nations system is
based on a fundamental and irrevocable belief e dignity and worth of each and every
individual. Realization of this shoulgso factoobviate the need for minority protection; every

individual is entitled to the same fundamental tsgdind freedoms.

Having pledged to promote universal observancendf r@spect for human rights, the United
Nations required an institutional framework to exse responsibility thereof. Accordingly,
Chapter IX of the Charter, International Economial é&Social Cooperation, elaborates on the

economic and social foundations of peace. Arti@eobthe Charter aims at creating conditions
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of stability and well being which are necessarygeaceful and friendly relations among nations
based on respect for the principle of equal riginsl self determination of peoples ... in
furtherance thereof, the Charter then lists econamid social aims which the United Nations
shall promote without distinction as to race sexguage or religion (Art 53(31)). Article 61 of
the Charter created the Economic and Social Caufxike of the functions of this body is
making recommendations for the purpose of promatespect for, and observance of , human
rights and fundamental freedoms for all (Art 62/2Tp assist in this task, Economic and Social
Council was to establish a commission for the mtida of human rights. This commission has
been supplemented by a number of other bodies. ayltitere is a comprehensive body of
institutions, organs and committees which overteegmplementation and realization of human
rights at the international level. Six Committeeigated by the principal human rights treaties,
monitor the implementation of each treaty. Thesattr monitoring bodies are the Committee on
Economic, Social and Cultural Rights, the Humanh&gCommittee, the Committee against
Torture, the Committee on the Elimination of Radkcrimination, the Committee on the
Elimination of Discrimination against Women, ane tGommittee on the Rights of the Child.
These Committees work with and report through tlsene&mic and Social Council and the

General Assembly of the United Nations.

Dear students, this new international organizatiery quickly established itself as a body which
would actively fulfill its commitment under Articl&5 of the Charter, promoting universal
respect for, and observance of, human rights andafimental freedoms. Progress in this area has
been achieved in a number of ways: drafting Coneaatand resolutions; applying political
pressure to states; preparing and disseminatingvaet information; and internationally

condemning serious human rights violations.
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1.3 Introduction to Regional human rights systems wth particular reference to Africa

Dear students, parallel with the United Nations Aomights systems, regional human rights
systems have developed. In this section we areggtinsee these regional human rights

developments.

There are three main regional systems that ainndtegt and promote human rights: the Council
of Europe; the Organization of American States, taedAfrican Union. Of these, Europe has the
oldest and most developed system with an establlighdicial mechanism for determining

complaints brought by individuals. Like the Unitsdtions, the Council of Europe was founded

in the turbulent period after the cessation of ifibss in the Second World War.

Human rights were high on the agenda of the newarorgtion. The founding states drew up a
convention on human rights and fundamental freedamsh was opened for signature on 4
November 1950, entering in to force in Septemb&31%Ill member states of the Council have
signed and ratified it. The drafters sought to pfexa mechanism for realizing civil and political

rights and freedoms as proclaimed in the Univebgadlaration of Human Rights.

The European Convention on the Protection of HuR@hts and Fundamental Freedoms is the
prime instrument on human rights with in EuropeeThghts enshrined therein are essentially
drawn from the first half of the Universal Declaoat They are the right to life, freedom from
torture and other inhuman , or degrading treatneerpunishment, freedom from slavery and
forced or compulsory labour, right to liberty andcsrity of person, right to a fair trial,
prohibition on retroactive penal legislation, right private and family life, home and
correspondence, freedom of thought, conscienceeigibn, freedom of expression, freedom of
association and assembly, right to marry and fauhamily , right to an effective remedy for a
violation of the rights and freedom from discrintioa in respect of the specific rights and
freedoms. With a focus primary on civil and pobfiaights, the Convention did not greatly
expand the Universal Declaration. It did providesiderably more detail on many of the rights
and, of course, it articulated a binding legal feavork to ensure the realization of those rights.
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When we come to the American system, the Ameri¢aost one major regional organization
with a significant impact on human rights- the Qrgation of American States. The
Organization of American States (OAS) was estabtisim 1948 at the ninth inter American

Conference (Bogota, Colombia).

The Bogota Conference adopted the American De@arain Rights and Duties of Man. This
Declaration is similar to the Universal Declaratioh Human Rights. The rights included
encompass civil and political (life, liberty, ralbgs freedom, inviolability of home and
correspondence, fair trial) as well as economicjadpand cultural rights (benefit of culture,
leisure time, work, social security). However,lgasets out a number of duties incumbent up on
the American citizens. The duties are varied ramdiam civil and military service through the
support, education, and protection of minor chitdie a duty to pay taxes.

The American Convention on Human Rights was signek®69 and entered in to force in 1978.
The Convention restricts itself to a detailed takioh of civil and political rights. Economic

social and cultural rights are covered in a sigtécle (Art. 26) which cross refers to the charter
of the OAS as amended by the Protocol of BuenossAiDn this matter, it should be noted that
in 1988, the OAS adopted an additional protocathi area of Economic, Social and Cultural
Rights. The Convention itself establishes the maalyi to be employed in protecting the rights
of all Americans. The OAS has also expanded thpesad its human rights protection with a

number of further conventions.

Dear students, now let’s focus on the African systéhe youngest developed regional system is
to be found in Africa. The African Union, formertite Organization of African Unity (OAU)
has played a prominent role in developing an Afrigarisprudence on human rights. The
African system is in some ways considerably lesgeldped than its American and European
counterparts yet perhaps its greatest succeseni@s very existence. It is the youngest system
of the fully fledged (i.e. monitored and implemetjteegional systems for the protection and
promotion of human rights. Human rights were na¢ #ole priority when the Charter was
drafted although the OAU Charter provides that toastituent states will coordinate and

intensify their collaboration and efforts to acleea better life for the peoples of Africa. The
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OAU Charter also stipulates that freedom, equajigtice and dignity are essential objectives
for the achievement of the legitimate aspiratiohthe African peoples, acknowledging both the

United Nations Charter and the Universal DeclaratibHuman rights in passing (Art Il (1) (el).

In 1981, the OAU adopted the African Charter Huraad People's Rights. It was designed to
reflect African concepts of rights and thus is ididive in its phraseology and underlying
rationale. In 1998, a protocol to the charter wgreed - the Protocol on the Establishment of an
African Court on Human and Peoples Rights.

The Charter (often referred to as the Banjul Chpgetered in to force in 1986. It enshrines the
African concept of rights and aims to be accesdibl@frican philosophy: it is striking among
international and regional instruments in its enghan human and peoples' rights and its
cataloguing of the duties the individual /groupthe state. A further notable feature is that,
unlike other international and regional instrumestates are not permitted to derogate from the
articles of the Charter. The rights and duties #qdy during times of public emergency.

Dear students, in addition to the Banjul Charteg African system has also adopted other
human rights instrument. The OAU Convention Govegnthe Specific Aspects of Refugee
Problems in Africa (1969) is one of these. Withilcisnrest, authoritarian rule, inter- faction
fighting and natural disasters common place indafni Society, there is a frequent displacement
of peoples, whether to avoid hostilities or esciapeine. Refugees are a major problem in some
areas. It is thus perhaps inevitable that Africausth read the way in drafting an instrument
aimed solely at regulating refugees. Many of thevigions in the convention reflect those of the
United Nations Convention Relating to the StatuRefugees (1951).

The African Charter on the Rights and Welfare & @hild (1950) is the other instrument. This
instrument entered in to force in 1999. In manypeess, it reflects the scope and popularity of
the United Nations Convention on the Rights of @teld. It recognizes that children in Africa
need special support and assistance. 'The situatioost African children remains critical due
to the unique factors of their socio -economic,tuall, traditional and developmental

circumstances, natural disasters, armed confli@sploitation and hunger.” (Preamble). The
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rights of children are considered to impose dutiesevery one. Many of the provisions are
similar to those included in the United Nation Cention, though in Africa the rights extend to

all those below the age of eighteen with out exoept

A draft Protocol on Women's Rights has been adoptethe Commission on Human Rights.
The draft seeks to respond to the Beijing pringgldN) and plan of action. The Protocaol, if and

when adopted, will most probably be part of thesexg human rights machinery.

Dear students, before concluding our discussionthen African human rights system it is
important to briefly discuss the institutional frawork. The African Commission on Human and
Peoples' Rights, a body of eleven independent &xpeas created in 1987. The functions of the
Commission include the promotion of human right®tigh collecting documents, undertaking
studies on African problems in the field of humandapeoples' rights, dissemination of
information, organization of symposia, formulati@hprinciples and rules aimed at solving legal
problems relating to rights and freedoms, and cadpey with other African and international
institutions concerned with the promotion and pette of human and peoples’ rights, the
protection of human rights in accordance with the@er, and the interpretation of the Charter
(Art 45) .

The other important institution is the African Cban Human and People's Rights. The Protocol
to the African Charter on the Establishment of Afiecan Court on Human and Peoples' Rights
(1997) seeks to create a court which will complenaenl reinforce the work of the Commission

in furtherance of the protection of human and pesplights as enshrined in the Charter

(preamble).

Dear students, the composition and functions, gicieon and competence of these institutions
will be discussed in detail in the Fourth Chapter.
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Review Questions

1. Discuss the historical development of internationaman rights before and after the
Second World War.

2. What is the role of the United Nations human rigbystem for the development of

regional human rights systems?

3. The American Declaration on Rights and Duties oinM&ts out a number of duties
incumbent up on the American citizens. But the semw®t true in other regional human
rights instruments. Do you think that it is properset out these duties as part of human
rights? Why /Why not?
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Chapter Il
The General Protection: The Charter of the OAU /Comstitutive Act of AU and
the African Charter on Human and People’s Rights (HPR)

Introduction

Human Rights instruments and the organs that trested were for many years on the periphery
of the political institutions under which they feFurther, human right as a discipline has
evolved some what separately from international, land international politics has been
separated from international law. Thus, human sididve tended to have been dealt with by
separate bodies created under distinct human rigbtisuments and it is only recently that there
has been an increased convergence of human rigtdsthe main stream of international
organizations’ thinking. Just as there has beerlosec relationship between the European
Convention on Human Rights (ECHR) and the Europdainon (EU), the American Convention
and the Organization of American States (OAS), lso African political organization, OAU,
which is now being transformed into the African bmi(AU), illustrates this closer attention to

human rights as falling within its remit.

Whilst a separate instrument was adopted undeaubpices of the OAU in 1981 specifically to
deal with human rights (the African Charter on Hamand Peoples’ Right (ACHPR))
hereinafter termed as the African Charter, it revedilargely on the periphery of the OAU’s
attention until recently. Yet in later years the @Argans developed an approach to human
rights. Thus, this chapter will seek to chart tegelopment of human rights within the OAU/AU
from its inception in 1963 to the present day. Adawgly, investigation of the normative value
of OAU/AU Charter/ Constitutive Act, analysis ofetlvarious rights guaranteed in the ACHPR
and discussion of some distinguishing feature & @harter will be the subject matter of

discussion here.
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Upon completion of this section, you should betale

» Discuss the approach by OAU to human rights dutsgnception.

* Analyze any efforts made subsequently to remedyssions of human rights principles
in the OAU Charter.

» Identify the major human rights regimes of OAU/AU.

2.1. The Charter of OAU and Constitutive Act of African Union

It is common knowledge that in Africa the issue tbeé protection of human rights and
fundamental freedoms has long been consideredmissae of the first priority and in any case
as the exclusive province of states. It is alsol webwn that until recently states have
systematically taken refugee behind the principlesational sovereignty and non-interference
in internal affairs to avoid all discussion of theiman rights situation in their territory.
According to the view of Ougergouz, this marginalian by the African States of the question
of the rights of individuals within their jurisdion is first expressed in the Constituent Charter o
the OAU adopted on 23 May 1963 at Addis Ababa (ftia). This landmark legal and political
document only refers expressly to human rightesaminth preambular paragraph. This affirms
the conviction of the African leaders that “the @brof theUN and the Universal Declaration
of Human Rights, to the principles of which [theggffirm [their] adherence, provide a solid
foundation for peaceful and positive cooperatioroagistates” and its article 1l (1(e)), where it
is stated that one of the purposes of the OAU aspfiomote international cooperation, having
regard to the Charter of the United Nations andUWherersal Declaration of Human Rights.”
Apart from these few references, the OAU Charteu$es solely on states. Articles V & VI
devoted to the rights and duties of member stadesod place any obligation on the state vis-a-
vis the people or individual, where as the prinegpbf national sovereignty and non-interference
in the internal affairs of states are laid dowrciioly in Art.111.

Therefore, according to the above assertion th&liquestion that must be considered is why
the OAU for many years fail to address adequatsdyissue of human rights. To this end, Naldi
contends that the principal objectives of the OA&léd been to defend the sovereignty and

Page | 12



territorial integrity of its member states and i Africa of colonialism and racism. Conceived
and born during the cold war and the liberationggte, the OAU remained in that mind set for a
generation. Thus, its provisions centre on issueh 8s the non-interference in internal affairs,
sovereign equality of states, the fight against-c@onialism, self-determination in the state
context and the peaceful settlement of disputes.

Mathew summarizes the then position and attitud@Alf) as follows:
The OAU Chatrter, for instance, does not contain prgyision for the protection
of the rights of the African masses . . . evidethityemphasis in 1963 was on the
state rather than the peoples. As president Nyewdrdanzania, one of the
founding fathers of OAU, has pointed out, the OAti@r spoke for the African
peoples still under colonialism or racial dominatidout the countries emerged to
nationhood, the charter stood for the protectioritdir heads of state and served
as a trade union which protected them. In otherdspthe OAU appears to be an
institution of the African heads of state, by tleadis of state and for the heads of

state.

Thus, R. Murray concludes that any concept of hurrgirts within the OAU went little beyond

the notion of self-determination in the contextdefcolonization and apartheid in South Africa
and where other aspects of human rights are metiam the Charter,which are broad and
general and related to the relationship among sstefarther, any threats to human rights
appeared to be reflected in the OAU Charter as rgrfriom outside the continent, something
which African unity may help to prevent. Thus, toulvhy it was the two issues of self-
determination and apartheid/racial discriminationSouthern Africa that were central to the
OAU at its formation and which appeared to havedediits approach to human rights
throughout its later years.

However, it is also important to note that somepteo such as Birame Ndiaye contends that the
lack of significant allusion to human rights prdten by the OAU Charter should not be readily
criticized. His main reason for this suggestiothit the “constitutional instruments of the other

regional organizations and the Untied Nations a@lsitain relatively few references to human
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rights”. He, however, agrees that these other azgdons go a step further in constructing a
system for the promotion and protection of humahts, backed by legally binding instruments,
which was not the case for the OAU. The OAU Chatemphasis is on the rights of peoples to
self-determination and struggle against racial rdigoation in response to the ravages of
colonialism. He further contends that the normatigkie of OAU Charter on matters of human
rights can be inferred by looking at the preambid #he purposes and objectives of OAU
Charter. The OAU Charter refers not only to thestibutional text of the UN Charter, but also
mentions that the UDHR contains principles to whioh\U states parties reaffirm their
adherence . . . Preambles generally set the tormogitive provisions that might subsequently be
embodied in the relevant instruments. Moreover, ¢heaent trends in the interpretation of
international instruments attach considerable ingrme to the preamble of these instruments.
The preamble to the Charter of the UN is often imed in interpreting that instrument. In
particular, the phrase of the preamble of the OAkh®r makes reference to the universal

Declaration which is to be observed as much ag/tth€harter.

Therefore, making provisions in preambles of basgtruments and subsequent adoption of
implementing instruments are all steps which foart pf a growing legal system. Consequently,
he concludes that by adopting the preambular piengsof the Charter, its member states have
given indication of a desire to take steps in éngabhormative rules for the protection of human
rights even if rights may not be effectively esisiikd if they remain only as preambular

provisions.

The other area, where attempts have been madeéntp dut the human rights content of OAU
Charter is the statement of the purposes set forthe Charter under Article Il. The Article

provides, inter alia, as a purpose of the OAU,gtenotion of international cooperation, having
due regard to the Charter of the United NationsthrdUniversal Declaration of Human Rights
[Art. 11 (2) (e)]-

Thus, the reference to the UN Charter and the Usal®eclaration in article Il of the Charter of
OAU is an indication of the important source of theowing regional legal system. The

incorporation of the UN instruments can be saidldainequivocal creation of the legal principle
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emphasizing the importance of human rights in tlfiecAn region along the lines of the UN
Charter and the Universal Declaration, and the rieedaking steps to interpret it and explain

how it applies in a variety of circumstances in tagion.

V.U. Nmehielle reminds us that the second paragodphe preamble to the Charter of the OAU
accentuated the fact that “freedom, equality, pesand dignity are essential objectives for the
achievement of the legitimate aspirations of thecah peoples.” It is further relevant that this
paragraph was involved later in the second prearoblthe African Charter on Human and
Peoples’ Rights, and that it was in the name ofeéheuman rights principles that the African
peoples fought their battle for independence, #&ad it was due to non-observance of human
rights by the colonial powers that other statesedontheir assistance. This was the reason why
their main weapon at that time, the Universal Dextian, was mentioned twice in the Charter of
the OAU. At that time, it was the African statesbsh cherished document, and at the first
International Conference on Human Rights, held etirdn in 1968, all the new African states
supported the statement that the Universal Deaber&bnstituted “a common understanding of
the peoples of the world concerning the inalienadoid inviolable rights of all members of

human family . . .”

Accordingly, Nmehielle concludes that the notioattthe OAU Charter excluded human rights
promotion and protection from the purview of itsposes and objective principles is not totally
valid. Similarly, the view that allusions made tantnan rights in the charter were only reduced to
a simple reference to the Universal Declaratiord #us can not be regarded as entailing an
obligation for the member states, misses the pdin is because every state must observe the
basic human rights if it wants to be a part of Werld community. The obligation is therefore
clear, even if international enforcement is limitedyross violations. It is also further contended
that though the principle of sovereignty and namiivention in the internal affairs of states have
always stood in the way of human rights agenda fnc&(Art. Il (2)), the effect of such

principle is continuing to diminish recently.

Generally, it must be stressed that human right¢éeption was the main weapon against the

colonial powers in African, and by accepting theimoleheartedly the peoples of Africa got the
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support of other states against the violationfieirthuman rights by those powers. The OAU, no
doubt, originally failed to provide for early wayd dealing with home grown violations that
accompany African self-rule. According to Eze, la time the Charter was adopted, African
states were not prepared to allow any organ otheen their domestic institutions to deal with
matters that touched on the protection of humahtsigTheir preoccupation was to stamp out
colonialism in all its forms in Africa. African stes might have objected to imposition on them
of a global human rights commission, but as soothag had a chance to concentrate on that

issue, they established a regional one in furtheraf their obligations.

Therefore, it was stated that when independence aghgeved and the regime of apartheid
ended, it became difficult for African states tg smman rights were just a domestic concern. As
Clapham notes:
In bringing their outrage to the attention of extal and especially Western
audience, however, African governments and othéiragrartheid campaigners
both explicitly breached the frontiers of juridicabvereignty and raised issues
relating to the treatment of individuals which cdukqually be raised with
reference to their own states. Once the human sigatords of African ruled-
states started to attract external attention, itswerrespondingly harder to claim

the protection of sovereign statehood

Therefore, a land mark development in the OAU’srapph to human rights was the adoption of
the African Charter on Human and Peoples’ Righsudlly called as the Banjul Charter, after
the capital of its adoption, Gambia) on 27 Junell%8ith its coming into force in 1986, human
rights were thus officially recognized in the OAThis was later on followed by a series of
declarations and conventions addressing parti@arsas and special categories of human rights
such as on children, women, youth and so on. [Retaihalysis of the general protection under
the Banjul charter and other specialized humantsighstruments will be in order in the

subsequent sections and chapter.

The last point deserving a close attention is tbsitpn and emphasis given to protection of

human rights under the organizational transforrmatibAfrican states, that is, under the newly
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established regime of African Union. The initiatieetransform OAU into AU was started by the
adoption of Sirte Declaration in Libya on 9 Septemb999 by the Fourth Extraordinary Summit
of OAU’s Assembly of Heads of State and Governnexpterts, parliamentarians and ministers
of OAU member states, the Constitutive Act of thieican Union was adopted in July 2000 in

Lome, Togo.

The provisions of the resulting Constitutive Acggast that human rights will indeed play a
greater role in the work of the Union than they ididhe OAU. Some of the shortcomings of the
OAU Charter as a true normative human rights imsént are now addressed by the Constitutive
Act of the new African Union. The Act has placed ffromotion and protection of human rights

in the agenda of the regional body.

Thus, the preamble of the Act recalls the heroragsfles waged by our peoples and our
countries for economic independence, human digmity economic emancipation. Human rights
are mentioned specifically with states being deteech to promote and protect human and
peoples’ rights, consolidate democratic institusi@nd culture and to ensure good governance
and the rule of law [preamble 9 of the Constituthat]. The central objectives, in Article 3, and
principles, in Article 4, of the Union noted thdiet Union’s aims include not only achieving
greater unity and solidarity between African coigstrand the peoples of Africa and accelerating
development but also the need to ‘promote peacerisg and stability on the continent [Art. 3
(N]. It is recognized that there is a need to @mmage international cooperation, taking due
account of the Charter of the United Nations ared Wmiversal Declaration of Human Rights’
and promote and protect human and peoples’ righteccordance with the African Charter on
Human and Peoples’ Rights and other relevant hurgats instruments’ [Art. 3 (e) (h)]. Hence,
states should respect the need for ‘peaceful csteage of member states and their right to live
in peace and security (Art. 4 (i)), promote genegquality, have ‘respect for democratic
principles, human rights, the rule of law and g@odernance’, respect the sanctity of life and
condemn unconstitutional changes of government fAft), (m), (0) & (p). Most importantly,
the cherished policy of non-intervention in theeival affairs of member states, which was the
creed of the OAU Charter ceases to be a principlafocan States. It has rather become a

principle of member states of the African Uniorheove the “right . . . to intervene in a member
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state pursuant to a decision of the Assembly ipaeisof grave circumstances, namely: war

crimes, genocide and crimes against humanity [A)#

On the face of it, therefore, the Constitutive Atthe AU appears to give an important place to
human rights and an indication that they will playsignificant role in the AU. However,

according to R. Murray there has been considemreern that institutions such as the African
Commission and the African Court on Human and Rediights do not appear to feature in the
Act. Whilst some fear that this meant these bodiee being sidelined or forgotten under these
new structures, It perhaps indicates lack of calem¥dn the Act as a whole to the previous

structures of the OAU, when other organs, suchaseéntral organ, were omitted.

What is perhaps more concerning is that, despitegh@entioned in the substantive provisions
of the Act, in relation to the mandates of the @asi institutions within the Union, human rights

are not listed under any of them expressly [Ses.ABt 18].

By reforming the OAU, there is no doubt that Africdas started responding to global
reorganization and is making every effort to reposiitself in global politics and relations. The
Constitutive Act of the African Union shows a depae from traditional Africa’s fear of

“freedom for the peoples” from their own home rul®hile the practical application of the
Constitutive Act is yet to be seen, it is a boldpstwhich will equip the peoples of Africa in
pressing for good governance and accountabilitgpeet of human rights, rule of law,

democratization process, economic prosperity asgee for human rights.

Exercises

1. Do you agree with assertion that OAU founding mersilveere totally disinterested with
the promotion and protection of human rights iniéd®

2. What possible arguments can be raised to show uhwih rights perspective of OAU
before the adoption of the 1981 Charter?

3. What are the added values of AU Constitutive Astaddvis the OAU Charter and other

preexisting instruments?

Page | 18



2.2. The African Charter on Human and Peoples’ Rigts (ACHPR)

Introduction

Our aim here will be to describe the movement tormte human rights in Africa, which served
as a prelude to the adoption of the African ChasteHuman and Peoples’ Rights. While it is
hard to assert that the efforts deployed in tlaklfivere decisive to the emergence of this piece
of legislation-certain events playing the role afatyst in this process-the favourable effects of
these events can not be underestimated. The protassreness set in motion and orchestrated
by certain non-governmental organizations, inclgdsome African ones, as well as many UN
initiatives, in fact contributed substantially toetcreation of a favourable climate for nurturing
the idea of regulating human rights in Africa. Téfere, from the late 1970s onwards, a number
of important events define the OAU move to incréaasiention to human rights. Encouragement
at the UN level for regional human rights mecharsisNGO lobbying and a recognition by some
African leaders themselves that human rights irttercstate were also their concern led into the
adoption by the OAU of the ACHPR. Thus, it is notethy to highlight the historical
background surrounding the codification and adoptibACHPR before embarking on the detail

examination of its normative contents and institadl mechanisms.

At the end of this section, students are expecied t

* Outline the background and drafting process oAG&IPR.

» Explain the respective role played by NGOs andrigtevernmental organizations in the
making of ACHPR.

» Identify the distinctive feature of ACHPR vis-a-vibe global and other regional
instruments.

» Analyze the various catalogues of substantive sightognized under the Charter.

» Discuss the propriety of incorporating all genemasi of rights under a single instrument.

» |dentify the limits of obligations assumed by stpsgties under the Charter.

» Elaborate the essence of people’s rights and dutidsr the Charter.

Page | 19



2.2.1 Historical Background and Drafting Process oACHPR

Before going to the outlining of the stages of depment in the drafting and adoption process
of the ACHPR, a brief sketch of the underlying wmres leading to the formation of African
human rights mechanisms is a question of prio8gholars proffer different reasons behind such
initiative. According to professor Umozurike, a dimae chairman of the African Commission,
development on the international plan at that tiev®oured an idea of an African human rights
mechanism. These developments included the HelBinkl Act of 1975, signed by the Untied
States, Canada and thirty Western and Eastern &amo@ountries, which emphasized respect
for human rights, and the emphasis placed therdaytéhe next United States president, Jimmy

Carter, on human rights in the international relasiof the United Sates.

The Carter administration used human rights asterion for allocating economic aid to third
world countries. The attempt to make the allocatbesuch aid conditional on respect for human

rights during the renegotiation of the Lome Agreatehould be seen in the same light.

Okoth-Ogendo, on the other hand, contends the idadis establish the mechanism was taken
not because there was a juridical void with respedhe promotion and protection of human
rights at the continent or domestic level. He listaree reasons for the establishment of the
mechanism. First, because the Charter of the OAithef commitment to the UN Charter and
the Universal Declaration, the ratification by A&fin states of those instruments in addition to
other human rights instruments, imposed an obbgafor the promotion and protection of
human rights. Second, there was no existing maoghiatethe regional level for institutional
coordination, supervision, or implementation ofoet$ towards the promotion and protection of
human rights, despite international commitmentshtd effect. Thirdly, the need to develop a
scheme of human rights, norms and principles fodratethe historical tradition and values of

African civilizations.

One may inclined to agree with the reasons giverMbyOkoth-Ogendo, which confirm that
there was in deed a juridical void in the promotammd protection of human rights in Africa.

However according to another scholar, it was abaiVe series of events in the continent of
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Africa itself which was to lead directly to the d&on of African rulers to lay the foundations for
regional human rights legislation. The focusingntérnational public opinion on the , to say the
least, singular conduct of some of their colleagoesnt that African leaders could no longer
remain indifferent as they saw Africa’s image i tworld being tarnished still further. They
were duty-bound to react to the many abuses of humghts, for e.g. in Uganda, Equatorial

Guinea, Central African Empire, and so on.

Now the next step will be examining the role ofigas groups, especially non-governmental
organizations (NGOs) and governmental organizatairtbe stage of preparatory works and the

final adoption of the African charter.

» The Role of Non-governmental organizations

The Role of Non-governmental organizations, botterimational and African-based in the
initiative of African regional human rights devetopnt (for normative as well as institutional set
up) was of some immense significance. The first gtess of African Lawyers was held in
Lagos, Nigeria, from 3 to 7 January 1961 by thesrmational Commission of Jurists. The
Congress was attended by 194 lawyers from 23 Afrgtates and 9 states from other continents.
The topic chosen for this first event, the “rule lafv’, was particularly interesting in the
transitional phase through which the continent &fc& was then passing to self-rule from long
years of colonial domination. The resolution wasm@dd at the end of the conference-widely
known as the “Law of Lagos”. The highly significaparagraph 2 of this law states that a
government can only maintain adequately the “rufelaav”: if the legislature genuinely
represents the majority of the people. It continiwestate another crucial part of the resolution in
paragraph 4 as:
“That in order to give full effect to the UniversBleclaration of Human Rights of 1948,
this conference invites the African Governmentsttmly the possibility of adopting an
African Convention of Human Rights in such a mantmat the conclusions of this
conference will be safeguarded by the creation obart of appropriate jurisdiction and
that recourse thereto be made available for allgmeis under the jurisdiction of the

signatory states”.
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In another later Conference of Jurists from Fresppbaking African countries convened in Dakar
from 5 to 9 January 1967, the participants adofited'Dakar Declaration” in which they, inter
alia, affirmed:
that once the problems resulting from heritagehaf tolonial era have been isolated, it
becomes apparent that the basic requirements ofRile of Law are not essentially
different in Africa from those accepted elsewhéhnat the economic, social and cultural
difficulties African faces today can not justifyetlabandonment of the fundamental
principles pf the Rule of Law, and that it is theydof all jurists to make these principles

the dynamic concept through which progress is adte

The conference also stressed the independence qidItiary for the best safeguard of legality
and ensuring an equitable balance between theresgeits of the public well-being and the
rights of the individual. In another seminar helddares Salaam (Tanzania) in September 1976
by the International Commission of Jurists on thgid of human rights in one-party states, it
was recognized that, under a single- party regtime Jimitation of political activity to a single

party implies restriction of the freedoms of asation and expression.

The year 1978 may be regarded as a pivotal momethiei process of the conceptualization of
human rights spearheaded by the African intelligiantA more comprehensive approach to
human rights emerged. The conclusions of two ceniggs of African jurists are worth

examining in this light.

The former of these was held at Butare (Rwandaj fBoto 7 July 1978 on human rights and
economic development in Francophone Africa. Twotled four topics considered were the
relationship between human rights and economic Idpueent and the effectiveness and
appropriateness of international initiatives foe firomotion and protection of human rights. As
regards the former, the majority of the particiganécognized that the lack of economic
resources in many Francophone African countriesndidjustify lack of respect for civil and

political rights and that the guarantee of socrad @conomic rights implies recognition of the

right to development as a fundamental human right.
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The Dakar Colloquium on Human Rights and Econonmevdlopment, held in September 1978,
did reach a greater number of conclusions, sontkesh were more elaborate. The first of these
relates to the development. Development was vieaged right, whose essential content is the
need for justice, in the national as well as irdéional context. It was held to be both a colleetiv
and an individual right. As a second conclusiom, plarticipants stated that human rights could
not be reduced merely to political and civil rightsut also included economic, social and
cultural rights. It is the recognition of the indhibility and interdependence of human rights in
Dakar in 1978 that African jurists turned a newnawrin no longer being prepared to justify
systematic human rights violations by the needscohomic and social development. Therefore,
the participants finally recommended that a humghts convention shall be concluded at the
pan-African level, that sub-regional human rightstitutes should be set up to raise public
awareness, and that one or more inter-African hunmgints commissions should be created
composed of independent magistrates responsiblaefaring all complaints relating to human
rights violations.

What do you think is the role/significance of siddB0Os in the process of conceptualization and
codification of ACHPR? You may also make a refeeetecsubsequent sections to reflect more,

if any!!

» The Role of Inter-Governmental Organizations (UN &OAU)

When we talk about the role of governmental orgations in the process of development of
African Charter, the contribution of UN and OAUratits close attention. On the basis of two
resolutions (GA Res. 926 (x) 4 ECOSOC Res. 605(%>dhd the invitation of the Government
of Senegal, the United Nations Secretary-Generahged a series of regional seminars in Dakar
(Senegal) from 8 to 22 February) 1966 on humantsigh the developing countries. The
participants proceeded to examine the human rigittsition in the developing countries and
also to review the institutions and proceduresHerpromotion and protection and human rights
in those countries. However, the emphasis on smrégeand priority on the setting of the
applicable law took away the success of this semind 967, the Nigerian delegation to the UN

Commission on Human Rights initiated the possipitit creating regional commissions for the
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protection of human rights where there were nonpresent. Yet here again a consensus was
reached that the regional human rights commisstongd only be established on the direct and
exclusive initiative of the states in the regiomoerned and could not be imposed on them from
outside. The matter was again raised in Cairo (Bgypminar of the commission on Human
Rights in 1969. The participants attending the samunanimously supported the establishment
of an African Commission on Human Rights with mgipfomotional mandates. Similar efforts

continued in the beginning of 1970s with the inveshent of UN and its specialized agencies.

While the initial seminars and debates focus otituteonal mechanism for the promotion and
protection of human rights in Africa, the later pbaof the initiatives in the 1970s stressed the
need for the adoption of an African Convention amhian rights. To this end, it was stated that
the instrument to be set up should not be a merbooacopy of existing international
conventions, but should be flexible and pragmatid eeflect African’s peculiar problems, of
which economic underdevelopment was the most irapariThe last part of this sentence of
itself summarizes the concerns of African leadétha@time and partly explains the OAU’s lack
of commitment in this attempt to institutionalizeetprotection of human rights throughout the

continent.

As per the resolution of the UN Commission Humagh®& (March 1978) and its approval by
the General Assembly (December 1978) on the rebiamangement for the promotion and
protection of human rights, a seminar of Africaaders took place in Monrovia (Liberia) from
10 to 21 September 1979 and drew up some propedalsh were noteworthy for being
concrete. The Monrovia Proposal placed emphassractural issues than rules, that is, laid the
foundations for an African Commission on Human Rsghy stipulating its membership, its

organization, the applicable standards and, abibvielractions.

Therefore, it was on the basis of the above sefiefforts that the creation of African human
rights regime assumes its last phase of successeTimvolved two levels of development,
according to Ouguergouz- the technical phase inchvhindependent experts played a
preponderant role, and the diplomatic phase, inclwhiifferent categories of government

representatives in turn considered the draft cotimemprepared by experts and finally adopted it.
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In the Summit of African leaders which took pladeMonrovia in 1979, the leaders declared
themselves conscious of the fact that a politieglme which protects fundamental human rights
is indispensable for mobilizing the creative irtittas of the African peoples for economic
development. However, it was the invasion of Ugant&ritory by Tanzanian troops which
prompted the conference to concern itself seriowdlly the question of human rights in Africa.
More importantly, it was in this resolution (ResH@&/Doc. 115 (XVI) that the Summit invited
the OAU Secretary-General to organize as soon asilge in an African capital a restricted
meeting of highly qualified experts to prepare aliptinary draft ‘African Charter on Human
and Peoples’ Rights’ providing, inter alia, for tagtablishment of bodies to promote and protect
human and peoples’ rights. In some measure, thduton fixes position of the African leaders
regarding the serious events recently experienegdtia continent. The meeting requested was
convened four months later in Dakar from 28 Noventoe8 December 1979. Some twenty
African experts were invited to attend this meetimgesided over by the Senegalese Judge Keba

Mbaye.

The opening address by President Senghor of Semeggdb consideration in as much as it lays
down the philosophy which was to guide the expeststk. Having underlined the role played
by the principle of sovereignty in the vicissitudesthe continent, he urged the experts to use
their imagination and draw inspiration from Africamditions, keeping in mind the values of
civilization and the real needs of Africa. He threwealed what he meant by this. For him, the
right to development deserved a particular placéhat it embraces all economic, social and
cultural rights as well as civil and political ritgh And he unambiguously added that provision
should also be made for a system of “duties ofvildial”, in harmony with the rights granted to
the individual by the society to which he belonlysconclusion, he recommended that, if the
“Homo africanus” of tomorrow was to be fashiondugrt it would again have to be a case of
“assimilating without being assimilated” and of tmwing from modernity only that which was
compatible with the deep nature of African civitibam; in the area of human rights,

irresponsibility and immorality should carefully beoided.

Dear students what do you infer from the staténoérone of the then African’s prominent

leader? What do understand by the phrase “assingjlatithout being assimilated™?

Page | 25



Accordingly, the group of experts prepared and aygul Draft African Charter on Human and
Peoples’ Rights in the meeting held in Dakar fro3nNbvember to December 1979 keeping the

legitimate expectations of African leaders as asklrd in their opening meeting.

The diplomatic process was set in motion by a fishisterial Conference held at Banjul
(Banjul 1) from 19 to 15 June 1980 to consider thaft Charter adopted by the meeting of
independent experts. During this meeting, the gowent delegates only managed to agree on
its preamble and the first eleven Articles. Inséxond session held in Banjul (Banjul 1l) from 7
to 19 January 1981, the delegates finally adoptéekiaconsisting of 68 Articles which, apart
from certain modifications of style and substangas the same as the draft prepared by the
independent experts. This accelerated work of gowent delegates was attributable, according
to Ouguergouz, to the two events surrounding thetimg the assassination of the Liberian
Leader, Dr. William Tolbert, the then president@AU and the news of arrest of the delegates
from Upper Volta shortly after attending the Banmjugeting.

The draft text was transmitted to the OAU Committélinisters, which considered it at its"37
session, held in Nairobi, Kenya, from 10 to 21 J48&. The Ministers were unable to agree on
the document as finalized especially on the mandftee African Commission on Human and
Peoples’ Rights granted under Article 45 of thefD&harter. Nevertheless, the document was
submitted as it stood to the Summit Conferencetduee held a few days later in the same city.
It was therefore, in Nairobi, from 24 to 28 June19at the 18 Assembly of OAU Heads of
Sate and Government that the final phase of a psobegun 20 years earlier was played out.
Thirty one African leaders attended the SummithA tonclusion of its meeting, the Gambian
President, Dawda Jawara proposed the adoptioredirtal version of the African Charter. Then,
the Summit with no debate or formal vote on anylgn, adopt the African Charter on
Human and Peoples’ Rights (ACHPR).

The African Charter on Human and Peoples’ Rightsoaluct of the OAU, has been ratified by
all African States and is the premier African hunnights instrument. The charter in many ways
reflects the norms which underlie international laammights law, but in some respects-notably

peoples’ rights, the inclusion of socio-economghts and the emphasis on the recognition of
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duties- the Charter is uniquely African. Therefarewhat follows, the focus is mainly on the

rights guaranteed and some unique features ofafricharter.

2.2.2. The Distinctive Feature of the African Chargr

Dear students, can you identify the distinguishieature of ACHPR vis-a-vis the international

and other regional human rights systems (both niwenand institutional features)?

Our purpose here will be to identify the generadrelsteristics of the African Charter through
examination of its content. At the same time, wédl assess its originality in light of the

international human rights law and more particyladrtain universal and regional instruments.

The African Charter according to Davidson differensiderably from other regional
counterparts, both in the catalogue of rights mtet and in the means of implementation and
protection. This is because it was drafted to st@unt of African culture and legal philosophy,
and is specifically directed towards African needsich can be easily observed from the
preamble. Ouguergouz, on the other hand, tellsramarkable resemblance between the African
Charter and the Universal Declaration. The prearttbtbe African Charter reaffirms the pledge
of African states to promote international cooperathaving due regard to the Charter of the
UN and the UDHR”. Both also incorporate the ciuidapolitical and that of socio-economic
rights in the single instrument. Nonetheless, saygproach was not followed in the same line in
the subsequent binding UN human rights instrumf@€PR & ICESCR). Therefore, the first
area in which the African Charter differs from athés that not only does the Charter seek to
protect individual civil and political rights, it seeks to promote and protect within the single
instrument, economic, social and cultural rightd arcategory of certain third generation rights.
Close scrutiny of the African Charter shows us thath categories of rights are indissociable

from one another in both conception and univergftiteamble, Para. 7].

The civil and political rights which are protectied Articles 2-15, comprise the traditional range
of rights that are included in the ICCPR and theeptregional instruments. One particular

freedom that represents a particular African camees article 12, which prohibits the mass
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expulsion of non-nationals and is aimed at nationatial, ethnic or religious groups. This
provision was included after the experience of tadbevents of mass expulsions in many
African countries in the 1970s. Moreover, the AdncCharter alone lays down the principle of
personal punishment [Art. 7 (2) and the right dftalequal access of all public property and
services [Art. 13 (3).

The economic and social rights contained in thertehalso largely reflect the range of such
rights in other international instruments. Howewbere are a number of additions which are
worthy of note. The right to education, for exampte article 17, is supplemented by a duty
upon the state whose obligation is to promote amdept the ‘morals and traditional African

values recognized by the community.” Article 18tbé& Charter also reflects similar African

concerns. Art 18 (3) also contains one of the nemshprehensive clauses concerning the
prohibition of discrimination against women by pidiag that ‘the state shall ensure the
elimination of every discrimination against wometdalso ensure the protection of the rights of

women and the child as stipulated in internatialealarations and conventions.

The African Charter is the only regional human tsgimstrument to incorporate what are called
third generation rights or ‘rights of solidarityri protecting the right to self-determination, the

Charter not only traverses the familiar groundhaf UN covenants it also includes rights such as
the right to economic, social and cultural develeptnwith due regard to their freedom and

identify and in equal enjoyment of the common lagyét of mankind [Art. 22]. The Charter also

includes the right of peoples to national and maépnal peace and security (Art. 23) and to a
general satisfactory environment favourable tortdevelopment (Art. 24). Clearly, these rights

impose obligations on states not only to orderrtiiernal affairs in such a way as to preserve to
improve environmental factors, but they also regjtivat they pursue particular forms of foreign

policy calculated to achieve such and end. Theeefloy devoting six articles to the rights of the

people in general, the African Charter thus seenreftect a very special conception of human

rights, according to which “the reality and respaicpeoples’ rights should necessarily guarantee
human rights.” We will come back with some moreadston the scope and contents of the
rights of peoples’ under the African Charter.
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The African Charter is also known for its incorpara of the concept of individual duties. This
concept was first included in the non-binding Armaan Declaration of the Rights and Duties of
Man of 1948 and to some extent under article 2%{the UDHR. However, it is only in the

African Charter that duties are imposed on indiglduas a matter of international legal
obligation. This begins with the preambular parpgré which mentions that “the enjoyment of
rights and freedoms also implies the performandeduties on the part of everyone. Though
open to debates and criticisms, the reason for ithithat the African sense of family and
community places great emphasis upon the indivisluasponsibility to both groups. Most of

the rights contained in the Charter thus have eetagive duty attached to them.

Another distinguishing feature of the Charter retatb its shortcomings and imperfections vis-a-
vis other human rights instruments. It is said ttheg substantive provisions of the African
Charter are equivocally phrased or uses very gemenas which may give rise to varying
interpretations and avoidance of the obligationdeurthe Charter. Moreover, extensive use is
made of ‘claw back’ clauses that seem to make tifereement of a right dependent on
municipal laws or at the discretion of national heuities. Articles 8-13 all provide for
enjoyment of rights within certain limitations suab ‘subject to law and order’ (Art. 8), ‘with in
the law’ (Art. 9 (2), provided that the individuabides by the law (Art. 10 (1) and Art. 11-13
continue in similar vein. However, the recent iptetation of the African Commission on such
limitation clause in a communication against Niggi993-96) is highly innovative in asserting

the supremacy of international human rights.

Dear students, how, does the ACHPR grants, moreeptwnational authorities to evade their

responsibility or encroach upon the rights protécteder the Charter?

Another distinguishing feature of ACHPR is the aluse of provisions permitting derogation
from (suspension of) the rights protected in exosal circumstances. Is this event a simple
oversight by the authors or a desire to unequilpaitess the fundamental nature of all rights
guaranteed? According to one author, it is haidhgine that the intention of the authors of the
African Charter was to deprive the African statdsaay means of suspending the rights

recognized. It would, therefore, have been morelgmtito consider placing strict restrictions on
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this power and asserting, for example, the nonghisle nature of certain rights considered to be
fundamental. The practice of African Commissiortloem same issue will be considered later on.
Last, but not least, when we come to the differsredating to international aspect, the African
system is known for long absence of judicial safeduthat is, unlike other regional systems,
there has been no court system to settle disputésebn states or to rule on individual
grievances of human rights violations. The reasoritis, according to one African jurist, is that
Africans tend to focus on reconciliation and corsssnas a means of setting disputes, rather than
upon contentious procedures. One writer (Ouguengadds nearly the same reason in that the
promoters of a mechanism for safeguarding humdngignd freedoms in Africa were therefore
duty bound not to totally ignore the rule of thénpiple of sovereignty and its direct corollary,
the predilection of African States for political ttbement of their disputes. Therefore, the
preference to African conception of dispute setletnbased on negotiation and conciliation
rather than an adversarial or confrontational syst@d the widespread reluctance among OAU
member states to subordinate themselves to supmaakjudicial organ were the reasons for
long absence of judicial mechanisms. Neverthelbsslong waited judicial system has recently
put in place by an additional protocol to ACHPR g¥hestablished the African Court of Human
and Peoples Rights. This and other issues rel&timgeans of protection under ACHPR will be
dealt with in detail under chapter 4.

Exercise
Read closely and carefully the preambles and piangsof the African Charter and then relate to
some basic universal and regional human rightsrumsnts! What basic similarities

(convergences and divergences) do you observe?

2.2.3. Rights Guaranteed under the Charter

Introduction

In considering the African charter, one’s attenti®easily captured by its more unusual aspects:

the concept of ‘peoples’ rights’ and individual astate ‘duties’, and the inclusion of all three

‘generations’ of rights in the same supranationainén rights instruments. Nonetheless, it
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should also be noted that the African Carter guaema number of rights, which must be
discussed and interpreted if they would ever meaything to anybody. The interpretation of
these rights would normally be geared towards tating them into practical realities that would
serve the purpose they were meant to serve. Therefttempt will be made here to touch briefly
on some aspects of the rights recognized and giemcrvis-a-vis the other universal and
regional instruments whenever necessary to do @océnvenience, the analysis will be made
under different headings representing the diffexduasters of rights guaranteed in the charter:
civil and political rights; economic, social andltawal rights and group or collective rights.
However, before embarking on the discussion of ifipatghts under each categories above, it
merits to say something on the obligation assumethb members states to the Charter and
secondly the well known principles of human rightee principle of non-discrimination and the
principle of equality as provided in ACHPR.

2.2.3.1 State Obligations under the ACHPR

Article 1 of the African Charter describes the ghtion of states in respect of the rights
recognized in the Charter as follows:
The member states of the organization of Africaityuparties to the present Charter
shall recognize the rights, duties and freedom#ienad in this chapter [chapter I] and

shall undertake to adopt legislative or other measuo give effect to them.

Dear students, from your previous knowledge on ggrmiman rights law, can you identify the
scope of duties assumed by the state parties tGhieter? Please also make a comparison with

two UN covenants of 1966 and the remaining regiamstuments!

The primary duty created by the Charter is conseityiéhe obligation placed on state parties to
recognize and give effect to the rights in the @rarThe obligation placed on the state by a
human rights instruments such as the African Chagenormally considered to have four
components, namely to respect, to protect, to pterand to fulfill the rights recognized. First,
‘respect’ refers to the negative obligation on stete not to interfere with the right itself. Most

classical civil and political rights possess sushitdire though we may have cases of overlapping.
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To ‘protect’ refers to the positive duty on thetstt ensure that other individuals do not violate
one’s rights. Of course, this is the horizontakeffof rights which aims to avoid human rights
violations by private persons. For example, in soenmunication against the government on
Chad (1992), the African Commission has held tifad State neglects to ensure the rights in the
Charter, this can constitute a violation, evernd sate or its agents are not the immediate cause
of the violation.” Thus, it is an imputed liabilifior the inaction on the part of the state or its
officials.

? Dear students how far is a state expected tegrdie right of persons within its territory?
Discuss in groups!

‘Promote’ refers to the positive obligation on thiate to advance a culture of human rights.
Promotional duties are discharged basically thraugiman rights education to create awareness
in the general public and thereby fighting anti-taumnights attitudes and customs such as against
certain groups of persons (minorities, women, chiigl and disabled). Lastly, to ‘fulfill’ relates
to a positive obligation on the state to createeamironment in which people actually have
access to the social goods. This dimension of tigation requires active state participation in
the realization of the right concerned either sating favourable conditions for the individuals
or groups to realize the right guaranteed by him#wsdf (role of facilitating) or ultimately by
direct provision of certain basic necessities wkisn individual/group is unable to realize it.
Thus, it has a resource or financial implicationtba states concerned. Most socio-economic
rights are said to demand this aspect of statgatndin. Yet, some civil and political rights have
manifested in resource implication. A failure by thtate to establish an independent and well-
functioning court, necessary to ensure a fair ,trabuld be an example of a breach of this
obligation.

? Dear students, can you tell us more illustratiohsesource- intensive category of civil and
political rights?

Hence, from the above discussion, member statéiset@frican Charter are expected to give

recognition and effect to rights stipulated in tDlearter. This requires the incorporation of the
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African Charter into their domestic legal systemadvy appropriate constitutional means. They
are also expected to take further measures witleva to effectively enforcing and realizing the
rights in the Charter. Of course, one unique feabirthe Charter is that it does not incorporate
the languages of ‘immediate application’ and ‘pesgive realization’ as figured out in the two
UN Covenants. So what do you think is the effecalb$ence of such terms/phrases? Does it
imply that all rights incorporated in the Chartee aequired to be applied immediately? Or
should we interpret in light of the jurisprudeneggroaches developed under the two UN
Covenants? The former line of interpretation wil bnrealistic given the level of economic
development and social reality of many African oasi. Therefore, what will be plausible is
weighing the level of developments and socio-ecao@ituation of a country and corresponding
efforts made by the state concerned in the realizaif the socio-economic and some civil-
political rights with financial/leconomic implicatio As regards those categories of civil and
political rights which can be realized by mere gatance of states, their immediate nature goes
unquestionable.

? Dear students, what is the extent of obligatiostates in realizing those collective rights under
the Charter? Discuss!

2.2.3.2 The Principles of Non-discrimination and Egality

The principles of non-discrimination and equalitg aery closely linked In fact that the latter
may be said to be a positive expression of the dorifhey are the two fundamental principles of
the protection of human rights. In the words of tddl Human Rights Committee, non-

discrimination, together with equality before tlagvland the equal protection of the law without
any discrimination, constitute a basic and genpriaciple relating to the protection of human

rights. Their fundamental character is also givecognition under the UN Charter (Articles 1
(3), 55 (6) & 76 (c), ICCPR (Art.2 (1), Europeanr@ention (Art.14) and American Convention

(Art.1).
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Similarly, the African Charter does not diverge i@ggmably from the provisions of the above
qguoted instruments. Non-discrimination is the fesabstantive right listed in the Charter, even

before life. Both are among the categories/ligiglits which must not be restricted.

Article 2 provides:
Every individual shall be entitled to tkajoyment of the rights and freedoms
recognized and guaranteed in the present Chartéhout distinction of any
kind such as race, ethnic group, colour, sex, laggy religion, political or any

other opinion, national and social origin, forturi@rth or others status.

As in the case of Article 2 (1) of ICCPR, this e thon-autonomous provision, as it can only be
invoked in relation to the implementation of a tigiotected by the African Charter. However,
in Article 3, the Charter adds that “every indivaditshall be equal before the law” and that
“every individual shall be entitled to equal prdten of the law.” Unlike non-discrimination, the
scope of application of equality before and in ldve extends to all human rights and ,therefore,
goes beyond the strict bounds of those rights gueed by the African Charter. Article 2 of the
African Charter provides a detailed but not exhaastlist of the prohibited bases of
discrimination. The open-ended nature of the Bsteinforced by the words ‘or other status’ at
the end of the article. The following grounds doe example, not explicitly listed: gender, age,
disability and sexual orientation; while the usgadund of ‘fortune’ (as opposed to ‘property’ in
the ICCPR) is included.

Like the ICCPR, the African Charter does not cantany definition of discrimination which
according to some writers such as Christof Heyndared the width of the article. However,
as regards a definitional issue, a useful poirger lme made to Article 1 (1) of the International
Convention on the Elimination of All Forms of Rdcliscrimination of 21 December 1965.
Indeed not every distinction is necessarily disoratory and equality of treatment is not
synonymous with identicality of treatment. Duririge telaboration of Article 2 of the ICCPR for
instance, it was emphasized that the adoption etiap measures for the advancement of a
particular disadvantaged social groups should eotdnsidered as a form of distinction within

the meaning of this provision. The UN Human Rightanmittee in its General Comment stated
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that not all different treatment necessarily cdogts discrimination if the criterion for such
discrimination is reasonable and objective andhéf &im is legitimate under the covenant. Thus,
in order to redress past wrongs, effect equity imade up for ingrained disabilities, it may be
just to apply affirmative action i.e. reverse ospiwe discrimination in order to confer benefit to

persons who justly deserve but would otherwisedraedi.

Therefore, the principles of non-discrimination awpiality as formulated by the African Charter
should also be interpreted in the same way, thusifieng state parties to treat the individuals
under their jurisdiction differently, yet not indésscriminatory fashion within the meaning of that
instrument. Hence, measures which benefit a péaticaategory of persons traditionally
disadvantaged such as women, indigenous and nyireiples, etc should not be regarded as
contrary to the principles of non-discriminationdaequality proclaimed by articles 2 and 3 of
the African Charter. It is the purpose of these snees i.e. establishing true de facto equality

which would make them non- discriminatory.

The reference of ‘ethnic’ criterion is also takenam interesting addition by the African Charter,
which thus takes due account of an important sogioal aspect of virtually all African states.
Furthermore, it should be noted that the Africarax@d#r reinforces the basic prohibition of non-
discrimination under Article 2 by additional statems under Articles 18 (3) and 28 of the
Charter. Even the interpretation of Article 12 (8) of the Charter by the African Commission
in the context of expulsion of foreigners covers phinciple of non-discrimination. In these two
cases, one involving Zambia and the other AngblaGommission found that mass expulsion of
foreigners without access to the courts constitateglation, inter alia, of Articles 2 and 12 (4)
& (5).

In another case which alleged the expulsion fronrafda of Burundian nationals who had been
refugees in Rwanda for many years, the Commissateh that there was “considerable evidence
. . . that the violations of the rights of indivala had occurred on the basis of their being
Burundian nationals or members of the Tutsi, etignazip and . . . this clearly violated article. 2.
A similar decision was also given in the allegatibg a Senegalese non-governmental

organization on behalf of 517 nationals of Westidsn countries who had been expelled from
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Zambia because of their illegal presence in thateey of that state. None of them had any

opportunity to appeal against the decision to eipsh [Communication 71/92].

In a more recent decision relating to a numberoofimunications lodged against Mauritania, the
Commission pointed out that the elimination of f@tms of discrimination was a common
objective of Article 2 of African Charter and ofethDeclaration of the Rights of People
Belonging to National, Ethnic, Religious or LingtigsMinorities (General Assembly res. 47/135
of 18 December 1992), concluding that:
“for a country to subject its own indigenes to disgnatory treatment only because of
the colour of their skin is an unacceptable disdniatory attitude and a violation of the
very spirit of the African Charter and of the lett its Article 2 [See communications
54/91, 61/91, 98/93, 167/97 to 196/97 210/98].”

2.2.3.3 The Civil and Political Rights

The African Charter on Human and Peoples’ Rightwrguotees virtually all the established civil
and political rights referred to by Karel Vasak “se first generation of rights’. Can you
distinguish between the concepts of generationgbts’ from your knowledge of general human

rights course?

Generational classification of rights must not beerstood to mean that the earlier generation of
rights fall into disuse giving place to a later geation, but that the earlier ones were recognized
first, in point of time, before the later ones. Tiret generation rights are so firmly established
and for so long that no serious government camnctaibe unwilling or unable to enforce them.
They incorporate the primordial rights of man andhe main, require governments to abstain

from undue interference with them.

Behind some more exotic features of the African r@&na for instance peoples “rights and
individual duties, lie the more ‘traditional’ civdnd political rights which constitute the daily
staple of regional, and in deed domestic, humahtsighechanisms. It is also important to see

that the lion’'s share of the works of African Comsgion is devoted to the area of civil and
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political rights. This is not because the civil goalitical rights are more important than socio-
economic rights. Rather civil and political riglits lend themselves more easily to supranational
enforcement: their content is more clearly defieed demands of their remedies involve less
infringement on the cherished concept of state reoyety than socio-economic or peoples’
rights.

Dear students, what is the yardstick to classgdiits as civil and political?

It is difficult to draw a hard and fast distinctibetween these two categories of rights. The only
essentially political rights are those which enateindividual to participate in the exercise of
political power and to gain access to public ofiit@ country. As a rule these rights are enjoyed
solely by nationals. Only the rights set out in fingt two paragraphs of Article 13 of the Charter
should therefore be included in this category. Qtperely civil rights are, nevertheless, also
closely involved in the effective exercise of picld rights. These include the rights to freedom
of conscience, expression, assembly and associ&iemce, a classification of the rights of the
individual based on their civil or political natuzan but be arbitrary. Therefore, with this caution
in mind, we would rather prefer to discuss the scapd nature of specific rights generally
recognized and guaranteed under this category. ¥ewegou should also be aware that this
material will not go to the in depth analysis oé thature and scope of each rights recognized in
the Charter for pragmatic reasons.

» The Right to Life and Integrity of Person (Article 4)

This is the first substantive right guaranteechm €Charter. Article 4 provides that:
Human beings are inviolable. Every human being Idbalentitled to respect for
his life and the integrity of is person. No one rbayarbitrarily deprived of this
right.

All international instruments emphasize the fundatalenature of the right to life, and its
preeminence among other rights. The right to lde heen observed to be characterized not only

by the fact of being the legal basis of all othghts, but also by forming an integral part of all
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human rights that are essential for guaranteeirggsacfor all human beings of all goods,
including legal possession of those necessaryh@rdevelopment of their physical, moral and

spiritual existence.

According to one writer, the individual’'s right “t@spect of his life” may be considered both as
a civil right and an economic and social right. &<ivil right, its sole counterpart will be a
negative obligation of the states to refrain framy anfringement of this or to prevent its possible
infringement by a third party (duty of diligencé&)s an economic and social right, it will, on the
contrary, entail a positive obligation of the st&teensure that the individual has an adequate
standard of living by providing him, for exampleitivadequate food and medical care. Legally
speaking, the right to life would thus appear toableybrid. However, the second aspect of the
right can be adequately addressed under Articlef 16e Charter.

As regards the exact content or subject of thet ighife, there are some open-ended issues in
the ACHPR such as the expression ‘human beinghitfary deprivation’, and ‘derogation’
aspect of the right. The African Commission hagas@nly ruled on the existence of violation of
the rights under Article 4 without specifying thentent of the right and the issue remains to be
open. How the word ‘human being’ be used speciallgetermining the beginning and end of
human life? The reply to this question has someomapt consequences for the legislation of
such practices as abortion and euthanasia. Adicté the American Convention on Human
Rights clearly guarantees the right to life “in gead from the moment of conception.” So the
position of African Charter seems not embark oa thorny topic and to leave the task of setting

such matters to national legislation.

Article 4 is also some how different from the otih@struments as regards its formulation of the
permissible infringements of this right. It doeg n@ention some exceptions to the right to life as
capital punishment for serious crimes except tlodipition of arbitrary deprivation of the right.
The Charter does not also define what constituted#rary taking of life, neither has the
commission yet given such definition. Does it refer illegality, illegitimacy, injustice or
inequity, unreasonableness, rule of law, due psoétaw or else? Therefore, it will be the task
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of the commission to clarify the limits of suchrter of the Charter. One writer summarizes the
prevailing international norm as:
It appears that the general understanding of adoyrdeprivation of life is extra-
judicial killing which is well established in intestional law. The general
consensus in the interpretation of the right te ih human rights instruments is
that it is not derogable, except in certain circaamees judicially recognized or

resulting from lawful acts of war or self-defense.

Therefore, though not mentioned in the African @rarthe right to life is not an absolute right

given the internationally recognized norms on titerpretation of the right.

The African Commission has ruled on in a numbercases on the violation of the right
concerned. It was in relation to three communicetitndged in 1991 and 1992 against Malawi
that for the first time, the African Commission ctrded that there had been a violation of that
right by a state party to the Charter. One of th@munications alleged among other things that
peacefully striking workers had been shot and dilty the police. The commission held that
violation of Article 4 occurred when ‘peacefullyriging workers were shot and killed by the

police.’

In the communication lodged against Chad (1992, @ommission held that “The African

Charter specifies in Article 1 that the state garshall not only recognize the rights, duties and
freedoms adopted by the Charter, but they shosld ‘ahdertake . . . measures to give effect to
them’. In other words, if a state neglects to eashe rights in the Charter, this can constitute a
violation even if the state or its agents are hetimmediate cause of the violation. Thus, the
Commission held that the actions could still be ubepl to the state, it being responsible for
ensuring the protection of the rights of thosetaterritory. Chad is, therefore, responsible for
the violations of Article 4 for several accountskifings and also disappearances which the

government did not attempt to prevent or inveséigdterwards.

This decision of the Commission is interestingretognizes the theory of Drittwirkung der

Grundreht developed by German lawyers, accordingtich a state party to an instrument for
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the protection of human rights is responsible ndy dor violations of rights committed by its

agents, but also for those committed by individatgural or judicial persons).

It was also in the tragic massacre/genocide oRWwandans that the Commission found serious
violation of Article 4. In its recent decision im& well known Ogoni case and its leaders
including Ken Saro-Wiwa, the Commission held thedré had been a violation of Article 4 of
the African Charter by a state party (Nigeria) @lation to four communications alleging a
number of violations to the detriment of two perseentenced to death and eventually executed
by the Respondent State despite the fact that tben@ission had indicated provisional
measures. Here is some important part of the Cogion's reasoning:

“Given that the trial which ordered the executioitself violates Article 7, any

subsequent implementation of sentences rendersesidting deprivation of life

arbitrary and in violation of Article 4. The violah is compounded by the fact

that there were pending communications before tbe@ission at the time of

executions, and that the commission has requestedgobvernment to avoid

causing any ‘irreparable prejudice’ to the subjeofsthe communications before

the Commission had concluded its consideratiors. & matter of deep regret that

this had not happened. The protection of the rigHife in Article 4 also includes

a duty for the state not to purposefully let a perslie while in its custody. Here

at least one of the victims lives was seriouslyaegédred by the denial of

medication during detention. Thus there are mudtigblations of Article 4.”

In another recent decision (May 2000) against Suttencommission held that “denying people
food and medical attention, burning them in sand subjecting them to torture to the point of

death point to a shocking lack of respect for[l#ed]... constitutes a violation of Article 4.”

Another important initiative of the African Commigs regarding the right to life was the
adoption of resolution in which it, inter alia, edyall states.

that still maintain the death penalty to complyyfukith their obligations under

the treaty and to ensure the persons accused wiesrfor which the death penalty

is a competent sentence are afforded all the gueesmin the African charter.
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and called upon all state parties
“that still maintain the death penalty to: a) limthe imposition of the death
penalty only to the most serious crimes; b) conmsesdéablishing a moratorium on
executions of death penalty; c) reflect on the gy of abolishing the death

penalty.

When we come to the right to integrity of the pergboth physical and moral), it is also given

protection together with the right to life undengle provision, article 4.The right of every

individual to physical integrity is generally inpreted as a right to the protection of the body
from any violation not freely consented to, suchhesremoval of an organ from a living person
or a mutilation as punishment. The recognition to$ tright is of particular importance in the

African context given the prevalence of certaindiianal practices such as clitoridectomy,

excision or infibulations. These three types of &smcircumcision involve a painful procedure

with sometimes grave, if not fatal, physiologicabdgpsychological consequences for the infant
or adolescent undergoing it. Thus it constituteswviolation of physical integrity protected under
Article 4.

There may be an apparent contradiction betweenrttigidual right and the practice of female
circumcision as part of the tradition of Africangpdes as falling under Articles 20 (1), 22 & 18
(2) which makes it an obligation of the state teistghe family as the custodian of the traditional
values recognized by the community. However, sumfflict should be resolved in favour of
protecting individual rights. This is what can Hdeserved from the widespread practices, policies
and laws of different African countries prohibitisgch harmful practices. Article 61 of African
Charter also refers to African practices consisteith international norms on human and
peoples’ rights. Indeed, Article 21 (1) of the Afn Charter on the Rights and welfare of the
Child shows firm stand of African states againstifal social and cultural practices. The same
position is also held under the Protocol on thehRigof Women in Africa (Art. 5). Nonetheless,
the challenge is the persistence of such praaticeitain far from negligible parts of the African

continent including Ethiopia.
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= The Right to Dignity and Prohibition of Torture and Inhuman Treatment/
punishment (Art. 5)

Article 5 provides:
Every individual shall have the right to the respet the dignity inherent in a
human being and to the recognition of his legatugtaAll forms of exploitation
and degradation of man, particularly slavery, slatrade, torture, cruel, in
human or degrading punishment and treatment stepohibited.

Dear students can you go through this provisionidedtify those basic protections guaranteed?
This provision essentially protects dignity- thelyoright in the African Charter described as
‘inherent in a human being’- and then lists certakamples of exploitative practices which
would constitute violations of this right. Guaragiteg the right of every individual to the respect
of the dignity is an expression of the fundameittah on which the concept of human rights is
based. The expression of such guarantee whichwsseti-evident carries high significance in a

continent which experienced colonization and shavitre later still a reality in certain regions.

The individual’s right to recognition of his legstiitus may be considered as the first expression

of his dignity, legally recognized as a subject-a®tan object- of rights and obligations.

The second part of Article 5 prohibits in genedaf@ms of exploitation and degradation of the
individual. The list of prescribed forms of treatmes not exhaustive. The usual reference to
‘forced or compulsory labour’ is not included. Fedclabour, like servitude, is akin to the
exploitation of man and falls under this prohibitidMoreover, this provision should also be
understood in light of ILO convention No. 105 o thbolition of Forced Labour adopted on 25
June 1957 to which a significant number of Africiates have acceded. It should also be read in
conjunction with Article 29 (2, 4 and 6) of the A&fan Charter which lays down the individual’s
duty to serve his national community, to strengtiecial and national solidarity and to work to

the best of his abilities.
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As regards physical or moral torture and cruelhiman or degrading treatments, they are
expressly prohibited by the African Charter. Like bther general human rights instruments, the
Charter does not define them, the reason usuaiihgltke difficulty of defining them certainly.
Amnesty International provides the following on thent of difficulty of defining torture:
There is a good reason why the concept of tortesests precise and scientific
definition; it describes human behaviour and eacimnhn being is unique, with
his own pain threshold, his own psychological malg his own cultural
conditioning. Furthermore, torture is a conceptohung degree on a continuum
ranging from discomfort to ill treatment, to unbehle pain and death, and a
definition must resort in part to qualitative termnagich are both relative and

subjective.

Still, we can seek for some assistance from theGdNvention against Torture and other Cruel,
Inhuman or Degrading Treatment or Punishment o#41@8t.1 (1)). The African system can

also take some inspiration from the jurispruderfdéuwopean Court of Human Rights.

The African Commission has found the violation afiéle 5 from a number of communications
against member states. Certain aspects of imprisphirave constituted violations of Article 5
such as overcrowding, beatings, torture, excessilieary confinement, shacking within a cell,
extremely poor quality of food and denial of accesadequate medical care. In another case the
Commission held that article 5 prohibits not ordytare, but also cruel, in human or degrading
treatment. This includes not only actions which sgawserious physical or psychological
suffering, but which humiliate the individual orrée him or her to act against his/her will or
conscience. Nonetheless, in none of the aboveniysdithe Commission did attempt to give
meaning to those crucial terms used under ArticleTberefore, it yet remains for the
commission and now the newly established courtrticudate as to what amounts to torture,
cruel, in human and degrading punishments or tresattnThere is nothing wrong to take lesson
from the experiences of the other regional systemthe same topic from the point of view of

universality of human rights.
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= The Right to Liberty and Security of Person (Art. §

Under Article 6 of the African Charter “every pemnsshall have the right to liberty and to the
security of his person. No one may be deprived®freedom, except for reasons and conditions

laid down by law. In particular, no one may be tdvily arrested and detained.”

The right to liberty and security of the person liep physical liberty of the individual in the
society in terms of prohibiting unnecessary arrasis detention. In other words, no one should
be dispossessed of his or her liberty in an anyitf@ashion. To the extent that infringements are
justified, they may also be done only in termsegdl rules established in advance. Therefore,
this provision requires the two conditions for limg the right: the requirements of legality and
absence of arbitrariness. This manner of understgndnhich is also recognized under Article 9
of the ICCPR, limits the extensive application loé tlaw back clause under Article 6 of African
Charter. However, unlike Article 9 (sub article$o2) of the ICCPR, Article 6 of ACHPR does
not make it clear what the rights of the persoested or detained are, and does not provide for
any right to reparation in the event of illegalestr or detention. Neither does it regulate the
conditions of detention nor prohibit imprisonmeot failure to perform a contractual obligation.
Hence, once again there is a need to refer tonatenal human rights standards as to the level

of procedural guarantees of detained or arrestesbpe

The African Commission has, though suffers fromtipalar reasoned argument, ruled on the
violation of Article 6. In one of its decision, imdicated that a detention without any charge
being brought was to be regarded as arbitrary. t@mramunication against Nigeria alleging a
number of violations by the Government of Nigetlze Commission held that * a decree that
allows the government to arbitrarily hold persomgical to the government for up to three
months without bringing them before the court viesathe right protected in Article 6. By this

decision, the Commission indicated that a ‘lawfukasure, or taken under a law, can,
nevertheless, prove to be ‘arbitrary’ by virtueitsf content. When considering the length of
detention without trial, the Commission held thidiree years’ detention without trial or even
three months may be sufficient to violate ArticleSBmilarly holding individuals indefinitely

will also breach the article.
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» The Right of Fair Trial [Article 7] 426

Article 7 of the African Charter provides that:

1) Every individual shall have the right to have hasised heard. This comprises:

a)

b)

The right to an appeal to competent national orgagainst acts of violating his
fundamental rights as recognized and guaranteed doywventions, laws,
regulations and customs in force.

The right to be presumed innocent until provedtglly a competent court or
tribunal;

The right to defense, including the right to beedelied by counsel of his choice;
The right to be tried within a reasonable time loyimpartial court or tribunal.

No one may be condemned for an act or omissionhwtlid not constitute a
legally punishable offence at the time it was cote®s. No penalty may be
inflicted for an offence for which no provision wagde at the time it was

committed. Punishment is personal and can be intposbly on the offender.

Dear students what are the basic guarantees yeufioin the above provision? What is also its

inadequacy in light of some international instrutsgiflCCPR)? Compare also with Article 26 of

African charter!

The concept of the right to fair trial is inevitgdound up with the concept of justice. It is adso

fundamental right which guarantees the judicialtgeton of rights. It has also some link to the

concept of rule of law. According to European CanfrtHuman Rights ‘it is the only human

rights whose effective respect is itself a conditior effective monitoring of the implementation

of all the other rights established by internatlonstruments concerned.’

The right to fair trial consists, as envisaged urilticle 7 (a) of ACHPR, first and foremost, of

the right of all individuals to appeal to competaational courts or tribunals. An important issue

here is the actual meaning of the world ‘appeabe®it guarantee a right of appeal to a superior

court from the decisions of lower courts or triblsnar merely the right to simply seek a judicial

remedy at a first instance? The nature of the ragiat decisions/practices of the Commission is
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inclusive of both rights. Please read a lot of camitations lodged against Nigeria alleging the

violation of this right in the 1990s!

Article 7 (1) (b) lays down the right to be presuhnenocent until proved guilty . . . Presumption
of innocence as an aspect of the right to fairl isaa concept applicable only in criminal
proceedings. It means that the general burdenaufpnust lie with the prosecution, or in terms
more appropriate for civil law system, that the rtoin its inquiry into the facts, must find for
the accused in case of a doubt. Nonetheless, #utiqge in most African countries, according to
Nmehielle, contradicts the concept culminatingha teverse principle whereby it becomes the
burden of the accused persons to prove their imuacelhe Charter also requires that the guilt
of the accused be determined by a competent cotribanal. Though not yet determined in the
jurisprudence of the Commission, ‘competent comgans one in which the judges must be duly
qualified, meeting all the natural and legal quedifions; and one, which is adequate, suitable
and capable of administering law. The reasoningh& the court must be independent and

impartial, as well as separate from the other bras®f government.

Article 7(1) (c) recognizes the right to defensgluding the right to choose a counsel of his
choice.” The purpose of the guarantee of the rightepresentation is to ensure that proceedings
against an accused person will not be taken pléitewt adequate representation of the case for
the defense. In addition, it ensures the equafigrms between the accused and the prosecution.
The problem here is that the Charter does not raakerovision in terms of state-provided legal
assistance which is one of the avenues throughhwhitigent persons can have access to legal

representation. What do you think would be theardsr this and how it would be remedied?

Article 7 (1) (d) guarantees the right of a persorbe tried within a ‘reasonable time’. The
purpose here is to protect all parties to courceedings against excessive delays. As can be
seen from the experience of other regions, theagii@e underlines the importance of rendering
justice without delays, which might jeopardize itdffectiveness and credibility. The
reasonableness of the length of time of the prangedoth in criminal and civil cases depends
on the particular circumstances of the case. Tiemo absolute time limit. Factors that are

always taken into account are the complexitieshef ¢ase, conduct of the applicant and the
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conduct of the competent administrative and judlielathorities. From the decisions of the
Commission, this impatrtiality under Article 7 (1)(is in close relationship with independence.
Thus, a court or a tribunal must be independernthefexecutive and also of the parties to the

case.

Finally, Article 7 (2) prohibits ex-post facto lanwand also makes provision against retroactive
punishments. It further outlaws transferred punishimto any other person who is not the
offender. Such prohibitions are clearly importamt ensuring due process in criminal
proceedings. The second arm of Article 7 (2) dealuith the personal nature of punishment is
very relevant to the situations in Africa which keown for its customary rule of collective
liability. Thus, it will go a long way to addredset victimization of the relatives (immediate or

extended) of alleged offenders if the later cafmeoteached.

Here something to be raised in relation to thetrtghfair trial under the Africa Charter is that
unlike other human rights instruments, the Chdei#s to guarantee some other pertinent aspects
of that right. For instance, the Charter doesmake any provision regarding the right to public
hearing (or in camera as the case may be) or thécporonouncement of the judgment. One
writer notes the danger of this in that ‘dictatbridrican governments are not unknown to
establish secrete courts or tribunals, which condecret proceedings and pass secret judgments,
the outcomes of which are usually predeterminad’addition, the Charter does not make any
provision on the right of an accused person todststed by an interpreter. This right may be
very relevant in Africa where majority of the peeplare indigenous with languages different
from the official language of many African statésirthermore, the African Charter does not
guarantee the right against self-incriminationfreedom from double jeopardy, nor the right to

compensation in violation of the right to fair tra@ miscarriage of justice.

Being aware of the deficiencies of the Charter,Afrecan Commission adopted a Resolution on
the Right to Fair Trial on March 1992. The resalntigoes beyond Article 7 of the Carter to
provide for the guarantee of the right to legal faidindigent persons, the right to assistance of a
free interpreter, and the right to appeal to a éigtourt. Once again the resolution did not

include the right to compensation for miscarriaggustice, freedom from double jeopardy and
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the right against self-incrimination. Therefore, sarch and other areas of insufficiencies, it will
be responsibility of the African Commission to apphternational standards via the power
vested in it under Articles 60 and 61 of the charte

Dear students, having the above discussion in mvwod]d you refer to some of the case laws of

the commission as to the how the right is beingemented?

» Freedom of Conscience and Religion [Article 8]

Article 8 previous as follows:
Freedom of conscience, the profession and freetipm®f religion shall be
guaranteed. No one may, subject to law and ordersbbmitted to measures

restricting the exercise of those freedoms.

Dear students, read Article 18 of the ICCPR and pamen with the above African Charter

provision.

Unlike Article 18 of ICCPR, Article 8 of the Africa Charter does not expressly recognize
freedom of thought. It is stated that thought iséme extent a process, whereas conscience or
opinion, is the result of this process. There w@ approaches on the protection of thought. The
first line of approach is that freedom of thougbesd not need to be protected and that it is only
when thought is expressed that such protectiorecessary (downstream protection). This is
ensured under Article 9 of the African Charter. ®ezond approach asserts that freedom of
thought needs to be protected for itself (upstreamtection) quite apart from the question of its
possible subsequent expression. To permit the @eeration of thought process means
authorizing the free expression of thought. Freeduwfmexpression is thus the corollary of
freedom of thought; the two freedoms are inheremidlyssociable as the effective enjoyment of
them is the fruit of the dialectical relationshigtlveen them.

Therefore, the right of freedom of conscience idekifreedom of thought. It generally means

the right to hold a belief. This belief may be g&us or otherwise. The essence of the freedom
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of conscience is to enable an individual to hotdaught or belief that is independent of a state’s
or other entity’s control per se.

Although Article 8 formally guarantees the rightfteedom of conscience and religion, it does
not specify what is meant by the profession ané fgercise of religion. Article 18 of the
ICCPR is quite exhaustive on this point as it dbe&s possibility for the individual” either
individually or in community with others and in didbor private, to manifest his religion or
belief in worship, observance, practice and teaghilt also recognizes the liberty of parents to
ensure the religious and moral education of thieildeen in this field in conformity with their
own convictions. Freedom to profess and practice’someligion could include freedom to

maintain or change one’s religion or beliefs.

The last point relates to the scope of the freetkichdown under ACHPR. The freedoms of
religion and conscience may only be subject tottions when they are envisaged in their
external dimension; in their internal dimension, tbe other hand, they would appear to be
guaranteed absolutely. Thus, their limitation Ww# made based on law and order. Though this
forms part of the ‘claw back clause’, it seemsatahce between freedom to profess and practice
one’s religion on the one hand, and the protectibindividuals or society from religious or
pseudo-religious practices. The African Commisgiaa not yet passed any ruling on the content
of the law as embodied by Article 8 except few deations of the violations of the right. In its
decision concerning communication 56/91c allegimg persecution of the Jehovah’s witnesses
by the Government of Zaire (arbitrary arrests, appation of church property, and exclusion
from access to education), it merely stated thelh starassment constitutes a violation of Article
8. In dealing with a case against Sudan, the Cosmiomshas held that freedom of religion- in
that case, freedom to apply Sharia law has to becesed in away that does not violate the equal
protection of the laws. Sharia trials may not b@ased, and everyone should have the right to

be tired by a secular court if they wish.

In virtually all the cases actually decided, thent@assion failed to define what constitutes
violation of conscience, or of the right to fre@lypfess and practice one’s religion.
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» The Right to Information and Freedom of Expression(Art. 9)

Dear students, what do you understand by the tggiformation and freedom of expression’?
What importance is attached to these rights aretlres? Please read Article 19 of ICCPR and
Article 9 of ACHPR and then make a comparison!

Article 9 of ACHPR provides that “every individusiall the right to information. Every person
shall have the right to express and disseminateiisons within the law”. Unlike the ICCPR
provision, Article 9 of African Charter is drafted general terms which misses some detall
formulation of the right. The right of freedom ofpgession, while not above any other right by
degree, has been identified as forming an essdrdgts for the existence and functioning of a
healthy democracy in any society. The statemenh@finter-American Court of Human Rights
in the Compulsory Membership Case on this rigipeissuasive. According to the court:

Freedom of expression is a cornerstone upon whiteh tery existence of a

democratic society rests. It is indispensable far formation of public opinion . .

. It represents, in short, the means that enabdechmmunity, when exercising its

options, to be sufficiently informed . . . consetlye it can be said that a society

that is not well informed is not a society thatridy free.

In one communication alleging the violation of thight by Nigeria, the African Commission
stated:
Freedom of expression is a basic humgtntsj vital to an individual’'s personal
development and political consciousness, and maation in the conduct of
public affairs in his country. Under the African &ter, this right comprises the

right to receive information and express opinion.
The right to be given detailed references undeickertl9 of ICCPR, namely, the freedomsd “to

seek, receive and impart information and idead|dirds, regardless of frontiers, either orally,

in writing or in print, in the form of art, or thugh any other media of his choice”.
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Therefore, effective application of Article 9 of MPR needs its correlation to the more

elaborate universal instrument.

The other area of vagueness of Article 9 is thesgdimiting the right, which only appears to
apply to the individual's freedom to express ansséiminate his opinions, thus rendering ones
right to receive information absolute. Nonetheldbgs can not be logical interpretation as the
right to information could be subject to limitatiomhe close correlation between freedom of
expression and freedom of information points todbeclusion that the limitation laid down in

Art.9 (2) logically applies to the whole Article.

Thus, the rights must be exercised ‘within the lalhere is no further qualification in such
limitation unlike the ICCPR (Art.19 (3)).

In this respect, the Commission invoked Article @f7 the Charter in support of its strict
interpretation of the rights limitation clausesitgwiew:
The only legitimate reasons for limitation to thights and freedoms of the African
Charter are found in Article 27 (2), that is, thights of the Charter shall be exercised
with due regard to the rights of others, collectsezurity, morality and common interest.

Moreover, the African Commission found the violatiaf Article 9 of the Charter in a number of
communications against Nigerian Military governmantprisonment of journalist, proscription
of publication and confiscation of newspapers.

In relation to Article 9 (2), the Commission said:
According to Article 9 (2) of the Charter, disseation of opinions may be restricted by
law. This does not, however, mean that national ¢aw set aside the right to express
and disseminate one’s opinions guaranteed at tkernational level; this would make
the protection of the right to express ones opinigifective. To permit national law to
take precedence over international law would defibat purpose of codifying certain
rights in international law and indeed, the whossence of treaty making.
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The outline of the above and some other case-lavdfo€an Commission reveals that the
Commission has sought to denounce all unwarrani@dtions of freedom of expression and
freedom of the press in particular which withouy @oubt are crucial vehicles for the promotion

and protection of human rights in African continent

» Freedom of Association and Assembly [Articles 10 &1].

Dear students, is there any rationale to discussethwo rights under the same heading?

Freedom of association and freedom of assemblyvarerights that are separately guaranteed
by the African Charter. The nature of these rigimake them interrelated. They share the
objective of allowing individuals to come together the expression and protection of their

common interests.

Article 10 provides “every person shall have thghtito freely form associations with others
provided he/she abides by the law. No one may b#etled to join an association, subject to an

obligation of solidarity provided for in Article 29

Freedom of association involves the freedom oividdals to come together for the protection
of their interests by forming a collective entityiwah represents them. These interests my be of

political, economic, religious, social, culturatpfessional or labour union nature.

Article 10 recognizes the two inseparable aspeicteeosame freedom, that is, the right to free
association and the freedom not to join an assoniaBut the right against forced association is
made to be supplemented by obligations of soligamtder Article 29. Does this relate to all
grounds under article 29 or to the concept of $@md national solidarity which uses the same
term? C. Heyns argues that article 10 (2) refeisrtele 29 (4), in view of the explicit use of the
word ‘solidarity’ in Articles 10 (2) and 29 (4) anithe fact that reference is made to the
‘obligation of solidarity’ in the singular form iArticle 10 (2). Do you agree with this line of
interpretation?
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Finally, the scope of the individual's right to é&r@ssociation is guaranteed “provided that he

abides by the law”.

Dear students what will be the test of such rastedaw? Make a reference to the formulation
under Article 22 (2) of ICCPR? Again read the 1948 Convention concerning Freedoms of
Association and Protection of the Right to Orgarienv. No. 87/48).

Nonetheless, it remains for the African Commissiorclarify the content of the right under
Article 10: working definition of association, wietr this right includes professional

associations and trade unions.

As has been observed, the right to freedom of asiyecomplements the right to freedom of
association. Freedom of assembly, however, goesndethe meeting of formal associations, and
includes individuals associating to assemble irr thght as individuals. Freedom of assembly
envisages holding of public meetings, mounting efmdnstrations through marches, picketing
and processions. One limitation that is of inteéoreatl acceptance is that the assembly must be
peaceful. The other grounds of limitation are egphe stated under Article 11 ‘which are to be
determined by law.” But the question remaining operhow far such laws will restrict the

exercise of this right (issue of manner, time, plate)?

= Other Rights

Dear students, you are now invited to read thoseamang rights of civil and political nature
under the ACHPR and compare their substantive obntgth the ICCPR and other regional
human rights documents. These rights include: treedf movement and allied rights (article
12), the right to political participation (article), right to property (article 14), and other fgmi

rights (article18).
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2.2.3.4 The Economic, Social and Cultural Rights

Dear students what do you think is the unique feati ACHPR in the area of ESC rights?

Unlike other international and regional human rghhstruments, the African Charter
spearheaded the holistic approach to human rightsxdduding civil and political rights and
economic, social cultural rights in a single humigts document. In addition, the preamble to
the Charter clearly demonstrates stipulating thatas essential to pay particular attention to the
right to development, and civil and political rightan not be dissociated from economic, social
and cultural rights. In fact, the Charter sees dhtisfaction of economic, social and cultural
rights as constituting the guarantee of civil amditigal rights (preamble, Para. 7). However,
unlike other instruments, the Charter contains rRpress guarantees of the right to social

security, food, adequate standard of living or Igisor prohibition of forced labour.

Dear students, what is the status of implementaifasocio-economic and cultural rights? Read
Article 2!

» The Right to work in Equitable and Satisfactory Corditions (Articles 15)

Article 15 provides: Every individual shall haveetlright to work under equitable and
satisfactory conditions and shall receive equal fpayqual work. Read Articles 6-9 of ICCPR!
What shortcomings you notice in the African Chatéxs you can see from this provision,

African Charter leaves out a lot of guaranteesdetdils adequately set out under ICCPR.

Article 15 of the African Charter does not per askt state parties to provide work for every
person. It rather presumes a situation where tieei@ will be work to do, and lays down
obligations of state parties in such situations. ta other hand, it obligates states to adopt
measures and programs that will not only lead boge@ation, but also ensure a conducive work
environment. Though not expressly stated in thert€hahe concept of right to work under
equitable and satisfactory conditions generally liegp fair and equal wages, the right to

promotion where appropriate, the right to followenvocation and to change employment,

Page | 54



reasonable work hours, right to paid vacation (lisand rest) and the likes. The interpretation
of Article 15 should necessarily include these gotees internationally recognized. Do you

agree?

The other deficiency in the Charter is the non-gattion of trade union rights as relating to the
right to work. So what will be the place of thight? Carnwe say that it can be invoked under the
freedom of association and assembly provisions?Afhean Commission has elaborated in one
of its Guidelines for the Submission of State R&p@i988). Under the Guidelines, “states are
obliged to provide information on laws, regulaticssd court decisions that are designated to
promote, regulate or safeguard trade union rights..of course, the relevance of ILO

Conventions in this area should also be considered.

The African Commission has had few instances te aul the right under consideration. In its
decision on a communication alleging violationghed Charter by Angola on the occasion of the
expulsion of nationals of western African countrif®e commission stated, that this type of
expulsion “calls into questioa whole series of rights recognized and guaranteéae Charter,

such as the right [. . .] to work”. In another casacerning the imprisonment of one Cameroon’s
magistrate and the refusal of reinstatement agergoreleased, the Commission found violation
of article 15. Because, it had prevented him froorkinmg as a magistrate even though others

condemned in similar circumstances had been régusta

» The Right to Health (Article 16)

Article 16 of ACHPR on the right to health states:
(1) Every person shall have the right bpog the best attainable state of physical
and mental health, and
(2) States parties to the present Chadball take the necessary measures to
protect the health of their people and to ensuee they receive medical attention

when they are sick.
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According to the above provision, what is the rigitognized and the undertaking assumed by
the states (obligation of means or result)? CompéteArticle 12 of ICESCR!

Expecting any state to directly provide for the mebcost of every person within its territory
would be unimaginable even if that state enjoyscla economy. The provisions of Article 16
speak to health care rather than health as a cootegll-being of every individual. A state can
not guarantee the physical and mental well-beingvefy individual. But a state can and should
provide a conducive atmosphere that would enhaneeshjoyment of good health care than
undermine it. States must adopt measures in tltedrgorimary health care and a comprehensive
program of universal immunization against infecti@iseases plus the prevention and treatment
of endemic, occupational and other diseases. Arti@ (2) of ICESCR, would be a good
guideline for the precise objectives to the measthre state must take. In addition, states have to

undertake educational programs on the preventidrtreatment of health problems.

However, the approach of the African Commissiorih® right to health is violation-oriented,
that is with out inquiry into claim of financial ability. On allegations of mismanagement of
public finances and the failure of the governmdriaire to provide basic services and shortage
of medicines, the Commission found that “the falof the government to provide basic services
such as safe drinking water and electricity andsti@rtage of medicines” constitutes a violation
of Article 16 [communication 100/93]. The Commissialso found Nigeria in violating the right

when it prevented detainees under its custody adoasedical care [Com. 152/96].

*» The Right to Education [Article 17]

Article 17 of the African Charter states:
(1) Ever individual shall have the right to education
(2) Every individual may freely take part in the cu#liife of his community.
(3) The promotion and protection and protection of nh@and traditional

values recognized by the community shall be the afuhe state
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What do you get from the above provision? Is tigatrio education adequately addressed under
African Charter compared to Articles 13, 14 ancbifhe ICESCR?

The right to education has become of great impodan international human rights law to
proponents of both generations of rights. Undeogean Convention, it is treated as a civil and
political right [Article 2, First Protocol to thedtopean Convention]. Under the Inter-American
Human Rights mechanism, it is one of the econosacijal and cultural rights treated as hybrid
rights, which are subject to the individual comptgprocedure contained in Article 44 of the

American Convention [Article 13 of Protocol of S&alvador).

ICESCR and other regional instruments contain eltbqrovisions on the extent of the right to
education. Article 17 of the African Charter laggecificity on the contents of the rights such as
compulsory nature of primary education, freedomclbice of parents, freedom to establish
private educational institutions, protection ofeifgctual property and so on. The African
Commission has identified some contents of thetsigh its Guidelines for the Submission of
State Reports. The Guidelines show that the rightducation comprises the right to primary
education, the right to secondary education, tgbt rio post-secondary education, the right to
fundamental education, the right to choice of sthyaand the principle of free and compulsory
education for all. However, still the contents bietabove enumerated rights need to be
understood in light of universally accepted staddauch as under ICESCR. Nmehielle says that
the African Commission will have to consider ssillch broader issues in the right to education
as the right to receive education, the right toiahof education and the right to teach. The right
to choice of education includes the right that aloparents to make inputs to the kind of
education they think is best for their children.u$hit will be through the choice of education
that one may freely take part in the cultural bfehis or her community, with a view to promote

and protect the moral and traditional values reaeghby the community.

The right to teach raises some questions as:dachér limited to a set-out curriculum? To what
extent can a teacher go outside the prescribeecalum to impart knowledge? These questions
bring out issues of freedom of expression, freeddroonscience, academic freedom, and to a

relative extent, the right to work. Teachers maygwoutside or below the prescribed standards,
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but there should be enough flexibility to allow tiheéo use their expertise to the maximum
benefit of the students. The right to educationaurtie Charter should be read to include the
freedom of individuals and entitles to establisk direct educational institutions in accordance
with the provisions of national legislation on edtion that establish minimum curricular

requirements and other standards.

Oguergouz criticizes article 17 of African Charterthat it does not impose a precise obligation
on the state i.e. the individuals have no any clagainst the state. Do you agree with him?
When we come to the case law, the African Commissiged, in the communication against
Zaire, that the closures of universities and seapndchools constituted a violation of Article
17. It also reached at similar finding in the mespulsion of nationals of western Africa by the
Angolan Government. From a number of communicatageinst Mauritania, the Commission
in one case stressed the importance of linguistedom in the following terms:

Language is an integral part of the structure oltare; it in fact constitutes its pillar and

means of expression par excellence. Its usagerawithe individual and enables him to

take an active part in the community and its attési To deprive a man of such

participation amounts to depriving him of his idént

» Protection of the Family and Other Vulnerable Groups (Arts.18)

What do you think is the distinguishing feature anawbacks, if any, of this article?

Article 18 of the African Charter uniquely guaraggeprotection for five different subjects: the
family, women, the child, the aged and the disablBaus, the provision covers the broader
concept of family and those vulnerable groups. Theture of the Charter also contrasts to
Articles 10 and 11 of ICESCR and 23 and 24 of ICCPR

Article 18 (1) & (2), while underscoring the imparice of the family as the basic unit of the
society, place obligations on state parties noy émlprotect it and take care of its physical and
moral health, but also to assist family memberduifilling their duties. In addition to the

obligations and duty of state to the family, Ai@7 (1) and 29 (1) recognize individual duties
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to the family. Nevertheless, the Charter does peti§y exactly what this state duty consists of
in order to protect and assist the family [For yaomparison see Art. 11 of ICESCR). In
affording protection to the family, the state most only create a legislative framework which
will allow the family to develop to its maximum moitial, but must also work actively to create
societal conditions in which families might flourisDear students, can you refer to article 15 of
the Additional Protocol to the American Conventimm Human Rights, for itemized matters of

state obligation vis-a-vis family?

One last point, but not least, to be mentionedelation to rights of family is that the Charter
does not contain any provision on the right of gyerson to marry or establish family.

Third paragraph of Article 18 obligates states tsuge the elimination of every form of
discrimination against women and to also ensurgtbgection of the rights of women and child
as stipulated in international declarations andveations. There are some criticisms that the
African Charter grants inadequate protection to tights of women by inserting one
subparagraph under the family provision. Of couthes was anomalous given that it is the
continent hosting widespread violation of womemights from different angles and by different
causes. But some say that the Charter has prowitldcoverage by making a cross-reference to
international declarations and conventions. Aricle0 and 61 of the Charter have also
legitimatized resort by way of interpretation. \éaadr, the arguments may be, African states
have expressed their serious commitment by adogisgparate Protocol to ACHPR on the
Rights of women in Africa. We will briefly addre€8AU/AU initiative in the protection of

women’s’ rights in the upcoming unit.

The second part of Article 18 (3) ensures the ptae of the rights of the child as stipulated in
international declarations and conventions. Sinyiltie protection of the rights of the child is
made to be pursuant to instruments outside thec#driCharter. These may include: UN
Declarations on the Right to Child (1959), UDHR {At6), ICCPR, ICESCR, CRC (1989),
OAU Charter on the Rights and welfare of the CI{ild90), ILO Conventions and so on. We

will discuss some of the basics of child rightgiasients in the next chapter.
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Article 18 (4) of the Charter stipulates that thged and the disabled shall have the right to
special measures of protection in keeping withrtplisical or moral condition. This is a very
sensitive area of human rights, especially in Afniavhere disabled persons for instance, have
not been known to be given adequate protectionnagaiscrimination, nor opportunities and
measures that take their situation into considemati

Coming to the few case laws of the African Comnaisgesp. on family), in the aforementioned
case of deportation by the Angolan GovernmentCbmmission stressed that “by deporting the
victims, thus, separating some of them from thamifies, the Defendant state has violated and
violates the letter of this text [Article 18 (1)].

In connection with another communication allegiagiong other things, the illegality of the
expulsion by the Zambian Government of two politfcgures, William Steven Banda and John
Luson Chinula, the Commission held that:
by forcing Banda and Chinula to live a statelessspes under degrading conditions, the
government of Zambia has deprived them of theiflyaamd is depriving their families of
the men’s support, and this constitutes a violatadnthe dignity of a human being,
thereby violating Article 5 and Article 18 (1) (2).

Economic, Social and Cultural Rights

Poverty poses major threats to human rights ino&friNot surprisingly; socio-economic

rights play a central role in current discussioncaib human rights in Africa.

Dear students, would you go through the followirgact to understand more the importance of
ESC rights in the discourse of human rights in ¢
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AGBAKWA, SC ‘RECLAIMING HUMANITY: ECONOMIC, SOCIAL, AND CULTURAL
RIGHTS AS THE CORNERSTONE OF AFRICAN HUMAN RIGHTS{(2002)

5 Yale Human Rights and Development Law Journal 177

A point very often missed in human rights praxishst economic, social and cultural rights

(ESC) ‘are the only means of self-defense for omdli of impoverished and marginalized
individuals and groups all over the world’. Despitiee international rhetoric on the equal

relevance, interdependence, and indivisibility 8freuman rights, in practice states have paid
less attention to the enforcement and implememtadfdESC, and their attendant impact on the
quality of life and human dignity of the citizentigan other rights. African states, still living

with the nightmares of slavery and colonial ex@tdn, are perhaps unsurpassed in this
dreamy, rhetorical exercise.

African states ought to take the lead in enforcenpé®ESCR, given African’s deplorable socio-
economic conditions. They ought not to emulatarttiestrialized states of the North which can
afford the luxury of hollow rhetoric in the implentation of ESCR. Regrettably, African states
have so far failed to match their words with apprafe, sufficient action. Where African leaders
have asserted the importance of satisfying ESCPRadsof protecting other rights, some have
done so with the intention of using this rhetorscaaploy to suppress civil and political rights.
Africa’s worsening socio-economic conditions, aedulting exacerbation of civil and political
strife coupled with the current lack of interesttive enforcement of ESCR, renders the effective
realization of human rights on the continent a réenpossibility. Even if largely unintended, the
neglect of ESCR, a substantial part of an indiWesilvhole, has brought about this sad state of
affairs. This article contends that there is an emg need for a change of attitude and a
relocation of emphasis from neglect and discrimamatenforcement of human rights to respect
and balanced, holistic enforcement. Given the plea socio-economic circumstances in
Africa, ESCR remain the cardinal means of self{tlefeavailable to the majority of Africans.

In the 1993 Vienna Declaration, the consensus opiniecognized the futility inherent in
entrenching civil and political rights without tleerresponding ESCR. This consensus emerged

despite the bipolar (East-West) ideological differes, which then dominated international
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relations, and led to the implementation of theugnsal Declaration of Human Rights (UDHR)
by means of two international covenants, and coetito have grave implications for ESCR.
Long before the Vienna Declaration, the UDHR setglrameters for evaluating the legitimacy
of governmental actions by codifying ‘the hopethefoppressed, [and] supplying authoritative
language to the semantics of their claims’. Thehewic ‘Never Again’ declaration by the
victorious powers after World War Il was intendedeincapsulate humanity’s resolve to banish

human misery in all its ramifications, whether @i from physical abuse or from want.

If the purpose of government is provide for thefaveland security of all citizens, governments
fail to fulfill this purpose when they commit tdf@cing only civil and political rights. Such an
ostrich-like posture denies the various forms aetestabuse against which the citizen must be
protected: Above all, the state’s neglect of itizens. Even opponents of enforceable ESCR
recognize this axiom. The de facto commitments asfynrWestern states to a welfare ethos,
despite, despite their official opposition to ESGRsures a high degree of compliance in

protecting the rights of their citizens.

Modern governments are active participants, notspasspectators, in events that fundamentally
impact the ability of the people to lead a meanihghd dignified life. Governance ceases to be
meaningful when the majority of the people is pud isituation where it cannot appreciate the
value of life, let alone enjoy its benefits, andevehit lacks the appropriate mechanisms to
compel change. Where human survival needs frequgotlunmet, as in Africa, protection of

human rights ought to focus on ‘preventing govemrms&om neglecting their citizens’.

A point that is often overlooked in contemporarynian rights discourse and practice is that the
greatest benefit of guaranteeing enforceable rigstdhe assurance it gives to people that
effective mechanisms for adjudicating violationstloreatened violations of their rights are

available. As events in many parts of Africa hakews, the absence of such as gives the
impression that resort to extra-legal means, saslarmed rebellion, is the only way to improve
one’s condition or challenge governmental abuse aadlect. Most current African conflicts

consist of people who are fighting not against tbeles but against poverty and governmental

inaction in the face of destitution. This conflitually is due to many years of impoverishing
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neglect and to the absence of other viable waysoafpelling meaningful change. Because
governments are increasingly expected to meetdlie Imeeds of their citizens, there is growing
tendency to demand results in militant terms, patérly in the absence of a proper forum to
compel governmental action. As Callisto Madavo, M/&ank Vice President for the African
region, observes, ‘Africa’s wars are not driven .. by ethnic differences. As elsewhere, they
reflect poverty, lack of jobs and education, riciitural resources that tempt and the sustain

rebels and [ineffective and insensitive] politicgistems . . .’

These are, for the most part, socio-economic andlitiged conflicts among ethnically
differentiated peoples. Although holistic protentiaf all rights will not prevent every conflict, it
will defuse the majority of conflicts that are gigred or sustained by those who exploit abject
socio-economic conditions. Scholars have demorsirat casual link between these conflicts,
which can be seen as a people’s violent resistataceheir deplorable socio-economic

conditions, and the absence of perceived modeifentiag a peaceful change.

This relationship between deprivation and conflictderscores the fundamental link between
protection of human rights and stability. The irdba relation between stability and human
rights, in turn, reinforces the necessity of gudesming the enforcement of all human rights
without exception. Since the different rights argeiconnected and operate in support of each
other, it logically follows that the full realizath of one set remains dependent on the realization
of the other. In a state of instability resultirgrh the denial of basic ESCR, it becomes difficult,

if not impossible, to realize civil and politicaghts, and vice versa.

Apart from the instability it causes, the non-reation of ESCR creates insurmountable
obstacles to the enjoyment of civil and politicghts. People can only be free from abuse and
exploitation when they have what it takes to asdleeir rights and free themselves from
exploitative rule. Because the majority of Africams illiterate and poor, they lack the requisite
knowledge and means to assert their rights, led@lenjoy them. As UO Umozurike observes:
A great impediment to the attainment of civil analitgal rights is constituted by
illiteracy, ignorance and poverty. To the many dudavellers in any African state, and
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indeed to the urban poor, the lack of awarenessieans make it impossible for them to

assert their rights. They are very much at the mefdaheir rulers.

Thus, even a society interested in protecting @nhf and political rights should give equal
priority to ESCR as a practical means to achievihg former. An absence of the latter
commitment deepens a collective feeling of injastithe majority, comprised of the more
vulnerable members of society, cannot but feelitias been denied an accepted forum for the
recognition and redress of injustices. Moreoveg tton-enforcement of ESCR ridicules the so-
called autonomy of the individual, a concept thathe linchpin of civil and political rights.
Adequate socio-economic conditions must exist@eeondition to personal autonomy.

African states have not failed to recognize thegaas of selective- as opposed to holistic-
recognition of human dignity. The African Chartezmrains a testament to the collective
recognition of the indivisibility of human rightsi@ dignity. As parties to the Charter, African

states apparently appreciate the necessity of stimbapproach to enforcement. While this must
be pursued at the international and regional lexadsthe African Charter seeks to do-the locus
of active enforcement must be the domestic arersmenthe mechanisms of enforcement will be
within easy reach of aggrieved citizens and thusemvadely utilized. Moreover, international

protection or mechanisms are designed to completherdomestic protection of human rights.

Anything short of a holistic enforcement of humights at the domestic level belies the African
Charter’s recognition that ‘the satisfaction of eéxmnic, social and cultural rights is guarantees
for the enjoyment of civil and political rights’.

The excuse of impossibility of performance due ndewevelopment, often put forward by

African leaders and some scholars, does not reptetiee whole truth. It is too often a

rationalization for lack of political will and theontinued elevation of luxury over necessity.
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2.2.3.5. The Rights of Peoples (Group Rights)

One unique aspect of the African Chatrter is itdusion of group, collective or peoples’ rights as
distinct rights in addition to civil and politicalghts and economic, social and cultural rights.
The notion of peoples’ rights seems controversiad] raises a number of questions in the minds
of international human rights scholars. Such qoastiinclude: what point is Africa trying to
make? What is the definition of “people™ Does ian that the rights of the individual have

become subordinated to peoples’ rights?

In trying to answer the questions above in the exnof African human rights concept, some
African scholars have canvassed African traditiomaly of living in which communal
relationship is emphasized. According to one vi#iwing in Africa means abandoning the right
to be an individual, particular, competitive, sdfifi aggressive, conquering being . . . in order to
be with others, in peace and harmony with the ¢vamd dead, with the natural environmental
and the spirits that people it or give life to ithe predominant sentiment apparent in the above
statement is that in Africa, the individual is tbtdaken over by the archetype of the totem, the
common ancestor or the protective genius, and reerge the group. There is no doubt that the
diverse cultures of Africa significantly identifyr@up influence over the individual. The
statement of the African Charter, however, goeth&urthan this group identity. By providing for
group rights, the Charter does not subordinateviddal rights to group rights, neither does it
remove the individual from being the subject of thenan rights concept. What the Charter tries
to do is to establish a link between the inalieaalghts of the human person and of peoples in a

contextual manner.

The contextual approach to human rights raisesighee of safeguarding, promoting and
preserving universal rights and human values iriesies with different political, social and

cultural backgrounds. It touches upon the questibrecognizing the very identity of diverse
cultures, civilizations and peoples with due resdec fundamental and universal values of
humanity. Similarly, the following preambular paragh of the African Charter reinforces the
relationship between peoples’ rights and humantsigtRecognizing, on the one hand, that

fundamental human rights stem from the attributeshuman beings, which justifies their
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national and international protection, and on thieeo hand, that the reality and respect of
peoples’ rights should necessarily guarantee hurgats.” Second, peoples’ or groups rights are

not in conflict or in competition with human rightss they are complementary concepts.

Some aspects of the notion of collective rightshened in the African Charter are strongly
amplified by the U.N. Declaration on the Right teu@lopment. Such endorsement of the
principle of collective rights is indicative of tineimportance rather than their destructive
tendencies. While it may be true that recent eepegs and actual practices in different parts of
the world have revealed what happens when a misogeet concept is misinterpreted and
vehemently enforced, the concept of collective tsgtannot be said to be fraught with such
dangers as apartheid, or such others conceptsid¢igaade the status of the human person. Van
Boven rightly points out that the principle of thght to development, for example, is a notion of
peoples’ right that is not destructive of indivitllhmuman rights, but one that places peoples’

rights and human rights in mutual relationship @®pglementary concepts.

One does not contend the fact that there is norgiyeccepted definition of people, neither
does the African Charter offer one. However, them@nsensus among jurists that some working
characteristics of “peoples” have emerged fromistidhade under the auspices of UNESCO.
Such characteristics, among others, include:
1. An enjoyment by a group of individuals of some lbrthee following common
features:
(i) Common historical tradition;
(if) Ethnic group identity;
(iif) Cultural homogeneity;
(iv) Linguistic unity;
(v) Religious or ideological affinity;
(vi) Territorial connection;
(viii) Common economic life.
2. The group on a whole must have the will to be ifledtas a people or the

consciousness of being a people.
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By choosing to create legal obligations out of pesprights, the point that Africa is trying to
make is that, just like other leading instrumergsich as the American Declaration of
Independence, the French Declaration of the Rightslan and of the Citizen, the Universal
Declaration of Human Rights, the African Chartemere than a legal instrument. It is also an
instrument of liberation; and embodies human asipita and goals, reflecting constitutive
elements of justice. According to van Boven, tlsisniore so, because the struggles for human
rights and peoples rights are not only settlechendourts, but also and perhaps more decisively
in political fora. Thus, instruments on human rgghhd peoples rights may function in an extra-
legal dimension as a guarantee and as mechanisdefdnd freedom. Particularly in the third
world, they also serve as tools of the liberationthe deprived, the oppressed, the have-nots and

victims of discrimination.

Peoples’ rights under the Charter span from Artideto 24. Article 19 guarantees the equality
of all peoples and prohibits the domination of agle by another. Article 20 provides for the
right of all peoples to self-determination. Arti@& guarantees the right of all peoples to freely
dispose of their wealth and natural resources anekercise several related rights. Article 22
deals with the right to development, while Arti@8 deals with national and international peace
and security. Finally article 24 guarantees thatagf all peoples to a satisfactory environment
favorable to their development. Though the scdpsaoh rights and the beneficiaries under each
categories of the rights are broad and some tinebatdble, we will briefly discuss the basic

feature of some of them.

» The Right of Self-determination
The right of self determination is conceptually ypded for in Article 19 of the Charter, while
specifically enumerated in Article 20. Article 18opides that “All peoples shall be equal; they

shall enjoy the same respect and shall have the saims. Nothing shall justify the domination

of a people by another.”
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Article 20 reads as follows:

1. All peoples shall have the right to existence. Thlegll have the unquestionable
and inalienable right to self-determination. Thelgak freely determine their
political status and shall pursue their economid aocial; development according
to the policy they have freely chosen.

2. Colonized or oppressed peoples shall have the rightee themselves from the
bonds of domination of resorting to any means racyl by the international
community.

3. All peoples shall have the right to the assistaoicéthe State Parties to the present
Charter in their liberation struggle against foreigdomination, be it political,

economic or cultural.

The above Charter provision on the right of setkedmination underscores the colonial
experience and domination of Africa with a viewetiminating all vestiges of colonialism. The
fact, however, that the Charter is a document edaict post-independent Africa leaves one to
wonder on the perceived application of the conaeghe future. While Article 20 (2) and (3)
reinforce opposition to all forms of colonialismytisles 19 and 20 (1) are general guarantees
against domination of any kind of peoples. Arti2&(2) not only emancipates colonized people,
but also “oppressed peoples.” As has been righbtlyeoved, the above provisions have left
commentators wondering whether the principle of-determination of “peoples” would apply
to groups within sovereign African States who maghmo secede as was the experience in

Biafra, Western Sahara, Katanga and Eritrea.

The African struggle for decolonization was essdiytia struggle for the right of self-
determination of African people to freely determtheir political status and freely pursue their
economic, social and cultural development. With #tminment ofde jure independence of
African States the quest for self-determinationabee reinforced as experiences in the above
cited examples have shown. African States haveviohailly, and under the auspices of the
OAU, taken the position that self-determination sle®t apply outside the colonial context,
because such post-colonial application of the goneell undermine African unity. The

International Court of Justice (ICJ) in a case leetwvBurkina Faso and Mali has endorsed this
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theory of African unity as a basis for not applythg principle of self-determination to groups
within post-colonial Africa. The ICJ stated that
“the maintenance of the territorial statguo in Africa is often seen as the wisest
course, to preserve what has been achieved bydabplgs who have struggled for
their independence, and to avoid a disruption whichuld deprive the continent of

the gains achieved by much sacrifice.”

There is no disputing the fact that African unityindispensable to African development and
would be the preferred option of all well meaninffidgans. However, events all over African

have shown that the domination experienced durahgnéalism, on basis of which Africa fought

for independence, still pervades the continenttréaj Rwanda, Western Sahara, Katanga,
Anglophone Cameroon and post-Biafra domination igeNa are glaring examples. Some of
these cases have shown that there are certainnéxigeumstances where the principle of self-
determination should be allowed to apply rathenthapreference for the human carnage that

went on (and still goes on) in most of these exaspl

The African Commission is yet to find its bearing the challenges posed by several of these
collective rights. The Commission’s position on tight of self-determination is not different
from the views expressed by African States on ¢ked. The first test case on self-determination
that came before the Commission wéstangese peoples’ Congress v. Zairethat case, the
people of Katanga submitted a communication undier duspices of Katangese Peoples’
Congress in 1992 requesting the African Commissmmecognize the Katangese Peoples’
Congress as a liberation movement entitled to suppahe achievement of independence for
Katanga; recognize the independence of Katangahelplsecure the expulsion of Zaire from
Katanga. The complaint alleged that the historthefKatangese people showed that its territory
is separate from Zaire. The communication, theegfoalled on the Commission to find that the

people of Katanga were entitled to an independettsaparate State.

In its deliberations on the communication, the édn Commission identified Article 20 (1) of
the African Charter as the applicable provisionihese were no allegations of specific breaches

of other human rights. The Commission agreed tHhtpeoples have a right to self-
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determination, but that there may be a controvessyo the definition of the peoples and the
content of the right. The Commission identified tthhe issue in the case was not self-
determination for all Zaireans as a people butifipalty for the Katangese, but that whether the
Katangese consisted of one or more ethnic grous feathat purpose immaterial, and that no

evidence to that effect had been adduced.

The Commission agreed that self-determination negxercised in a number of ways, such as
independence, self-government, federalism, con&der, unitarism or any other from of
relations that accords with the wishes of the psoplt that it must be fully cognizant of other
recognized principles, such as sovereignty andtdegl integrity. The Commission vehemently
maintained that it was obliged to uphold the sogmty and territorial integrity of Zaire as a
member of the OAU and a party to the African Chaiiteruled that in the absence of a concrete
evidence of violations of human rights to the poirat the territorial integrity of Zaire should be
called into question, and in the absence of evidehat the people of Katanga were denied the
right to participate in government as guaranteedAbycle 13 (1) of the African Charter,
Katanga was obliged to exercise a variant of sefégnination that is compatible with the
sovereignty and territorial integrity of Zaire. Fitre above reasons, the Commission declared
that the case held no evidence of violations of ragilyts under the African Charter; and that the
request for independence, therefore, had no medewuthe African Charter on Human and

Peoples Rights.

It is clearly evident from this case that the AdmcCommission does not intend to interpret the
right of self-determination as long as there isrilght to participate in the government of one’s
country under Article 13 (1) of the Charter. Anyhet claim would appear to a majority of
members of the Commission to be a threat to thi#aeal and sovereign integrity of an African
State.

In view of the above decision, scholars may comtitmawonder without end, the actual purport
of Article 20 of the Charter. Interpreting the Atg@ to apply only to foreign domination is
contradictory of the clear language of the Artidlae second and third paragraphs of the Article

specifically identify colonized peoples, and to ttlextent could be said to apply to foreign
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domination. Paragraph 2 on the other hand, doeomigtidentify colonized people, but also
oppressed people. Oppressed people could well thenviovereign African states. In addition,
paragraph 1 applies to all peoples, without speciiference to colonized people or foreign
domination. In this regard, there is growing corsssnthat the right of self- determination is not
limited to freedom from colonial domination, buttemds also to contemporary post-colonial

realities.

Be the above as it may, one would agree that tiseee need for cautious application of the
absolute principle of self-determination in viewtbé territorial and sovereignty issues at stake.
Rather than dismiss every claim of the right td-determination, the implementing machinery
of the African system should adopt strict standandsthe right, which would ensure that
frivolous claims are not allowed to demean its prhoe. The African Human Rights
Commission ought to be open-minded enough to cengi@gnuine complaints by genuinely

oppressed groups within sovereign African states.

* Right over Wealth and Natural Resources (Art.21)

Article 21 provides:

1. All peoples shall freely dispose of their wealttd aratural resources. This right
shall be exercised in the exclusive interest ofpdeple. In no case shall a people
be deprived of it.

2. In case of spoliation the dispossessed people st@lé the right to the lawful
recovery of its property as well as an adequatep=msation.

3. The free disposal of wealth and natural resourchallsbe exercised without
prejudice to the obligation of promoting internated economic cooperation based
on mutual respect, equitable exchange and the jple of international law.

4. States Parties to the present Charter shall indigity and collectively exercise the
right to free disposal of their wealth and naturedsources with a view to
strengthening African unity and solidarity.

5. States Parties to the present Charter shall undertéo eliminate all forms of

foreign economic exploitation, particularly that gmticed by international
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monopolies, so as to enable their peoples to fodpefit from the advantages

derived from national resources.

The right over wealth and natural resources israpament right of self-determination, and has
been so regarded since the adoption of the UN R#&solon Permanent Sovereignty Over
Natural Resources. One could say that the draftietise African Charter were inspired by the
above resolution. In the 1952 resolution, the Ganéissembly recognized “that the under-
developed countries have the right to determinelyréhe use of their natural resources . . . in
order to be in a better position to further thdizaion of their plans of economic development
in accordance with their national interests .”. This principle was one of the early marks of
decolonization. During this period, developing coi@s asserted sovereignty over their natural
resources during their struggle for political s#dftermination and economic development. They
argued that sovereignty over natural resources avasessential prerequisite for economic
independence and development, and therefore anediimponent of State sovereignty. Today,
the principle has become established as “a fundthprinciple of contemporary international

law.

A close reading of Article 21 of the Charter regethlat “peoples” and States are guaranteed this
right to their wealth and natural resources. Wiiiles the right of all peoples freely to use,
exploit, and dispose of their natural wealth argbugces, states have the right to exercise control
over their natural wealth and resources, and im sugvay that will eliminate the excesses of
multinational corporations. This interpretationngs back the argument already made in the
previous discussion on the right of self determamaias to whether “peoples” here could be
extended to groups within sovereign African State®ias been observed that the doctrine of
permanent sovereignty arose in the context of ioglatbetween host States and transnational
enterprises engaged in the exploitation of nattasburces. As a result, the right of the State to
legislate for the public good with respect to tlaunal resources and economic activities in its
territory has become the most common constructimengto the doctrine of permanent

sovereignty.
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The African Commission is yet to decide a case boatlers directly on article 21 of the Charter.
Some of the cases dealing with violation of perkoifteedom may have arisen from
circumstances that could be construed as having ithet in that provision. It is hoped that,
when the commission or other adjudicative body dgées opportunity, it will take into
consideration the reality of the times. The proceEeconomic reforms that will follow in
African countries in the millennium will definitellead to legal reforms that ought to take into
consideration the notion of the rights of peopleo(ps within sovereign states) to enjoy the
wealth and natural resources on their land, subgectasonable state control. To be considered
also, is the role of multinational corporationssitate violation of human rights based on the
exploitation of natural resources and similar agés.

= The Right to Economic, Social and Cultural Developrant (Art.22)

Article 22 of the African charter provides thatt’all peoples shall have the right to their
economic, social and cultural development with cegard to their freedom and identity and in
the equal enjoyment of the common heritage of mmahkiand 2. State shall have duty,

individually and collectively, to ensure the exsecdf the right to development.”

The right to development has acquired the statahternationally recognized right since the
early eighties. The right has grown as a branclinfrnational law. Keba M’Baye, the first
president of the Supreme Court of Senegal and gejad the International Court of Justice, is
credited with first formulating the right to devploment as a human right in the early seventies
during the 1972 Strasbourg Inaugural Lecture incviiie elaborated upon the economic, legal,
moral and political justifications for the existenof the right to development. The emerging
recognition of the right was confirmed by the Udifdations General Assembly Declaration on
the Right to Development in 198&his Declaration followed the adoption of the rigit
development by the general assembly as a humanimid®79.

As is normal in international law, the right to é&pment has been a controversial subject,
provoking lengthy debates as to its existence.pfoponents of the right like M’'Baye, there can

be no human rights without development and vicsaelt is further argued that there is higher
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propensity to violate human rights in underdevetbpeuntries than in developed ones, thus
drawing a correlation between positive protectibmuman rights to a higher level of economic
development. In the other side of the coin, thelargnt is that the right to development is a mere

expression of sentiments devoid of any legal vlidi

The right to development has already come to stag Auman right, and therefore has to be
developed, albeit progressively, to serve the gapamrpose of development. Generally, the right
to development consists of the right of individualdenefit from a development policy based on
material and non material needs and to participatiee development policy. It also involves the
collective right of a developing country to theaddishment of a new international order. The
general interpretation to be given to this dimenaloapproach is that in the end, the human
being is viewed as the subject and not the objét¢he development process. On a practical
level, there is a natural translation of the rightdevelopment into the right of communities,
especially those of indigenous peoples, to deviiep culture and maintain possession of their
land and cultural resources in the face of econameieelopment policies that threaten their

extinction.

There is no doubt that the concept is quite coetr®al and its precise definition extremely
complex. However, it is clear that the notion ofidarity, or international cooperation and
shared responsibility for the welfare and prospeoitall, is the central basis for the realization
of this new rightTo this end, the Charter implies a progressivegaliibn of member states to
ensure that while individual freedom is emphasizahnomic, social and cultural development

will be promoted.

The African commission has not had a chance tadéesy petition on the right to development.
» The Right to Peace (Art.23)

On the right to peace, article 23 of the Chartatest

1. All peoples shall have the right to national aimdernational peace and

security. The principles of solidarity and friendBlations implicitly affirmed by
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the Charter of the United Nations and reaffirmedtbgt of the Organization of
Africa Unity shall govern relations between states.

2. For the purpose of strengthening peace, soltgand friendly relations, states
parties to the present Charter shall ensure that:

(a) Any individual enjoying the right of asylum endArticle 12 of the present
Charter shall not engage in subversive activitigaiast the country of origin or
any other state party to the present Charter.

(b) Their territories shall not be used as basessfdoversive or terrorist activities

against the people of any other state party topitesent charter.

Article 23 (1) restates the principle of the preséipn of international peace and security, as
well as the principle of friendly relations amontgtes, which the UN Charter provides for as
some of its main objectives, and which also forntmasic foundation of the OAU. Apart from
the restatement of the principle of internationehge and security, the paragraph also makes it
the rights of all peoples. Similarly Article 23 (Bjescribes two specific ways by which states

parties would ensure peace and strengthen solidard friendly relations.

The question of peace as a human right, into wikache obligations can also be read, is entirely
novel, and began with the African Charter. Gengrdlie law of peace is part of the classical
subdivision of the subject matter of internatiorlalv. Thus, the principle of peaceful
coexistence, peaceful change, and prohibition ekistence, peaceful change, and prohibition of
coercion — all find expression in a variety of natl and international legal instruments. Apart
from the provisions of Article 1 of the UN Charténge right to peace has been the subject of
debates and study by the UN Commission on HumahtRig hese debaters culminated in UN
General Assembly Resolution, which reaffirmed tightrof individuals, states and all mankind
to a life in peace.

According to Alston, despite the significant of tAleove instrument on the right to peace, the
elements of the right have never been determinaditfzat, no effort has yet been undertaken to
elevate the term beyond the level of generalit@sto allow it to develop into practical

usefulness. While this observation may be cornecterms of the practical realization of the
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right to peace, we must recognize the efforts atUN level to define and develop the content
and elements of the right. For practical purpolesjever, it is difficult to see how Article 23 (1)

of the African Charter can be properly articulaitederms of enforcing the right of all peoples to

national and international peace and securitys lrue that in Africa, peace and security have
become increasingly of grave concern. The Chaudes ahot contain enough contents to aid the
enforcement of the right. The two situations in evhistates are obliged to ensure the
achievement of peace, solidarity and friendly iefeg are not adequate. They limit the whole
guestion of peace to ensuring that an asylee dosngage in subversive activities against his
or her own country, or any other state party toGharter; and provide a prohibition of the use of
the territory of a Member State for subversiveeasrdrists activities. While these are inherent in
the whole agenda of peace, they serve the notistaté sovereignty and non-intervention in the
internal affairs of a member state of the OAU, whi@as been a long standing principle of the

regional body, but which has stood in the way ahha rights enforcement.

The African commission has not yet had a chana@®isider a communication based on Article
23 of the Charter. The Commission has, howeverptadioa humber of resolutions on situation
in Africa that threatened peace and security inovsr Member States and the continent at large.
By the nature of Article 23, it would appear th#ites are in a better position to enforce a

violation of the right than individuals, througtetinter-state communications procedure.

The principle that the right to peace, and thetrigHive in peace, entail more than the obligation
of states not to engage in aggressive war, isdréamly established international law. There
are other possible extensions of the right to pesbeh involve related rights, duties and
obligations, many of which are already implied iséing rights and guarantees. For example,
the right of all peoples to participate in the dems of their government regarding war and
peace is implicit in recognized rights of politicphrticipation. Furthermore, the right of
conscientious objection is already contained in thmrantee of freedom of thought and

conscience.
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* The Right to Environment (Art.24)

Article 24 of the Charter provides that “all peapkhall have the right to a general satisfactory
environment favorable to their development.” Thrstfinternational large scale formulation of
concern for the environment in a right- relatedtpes was at Stockholm in 1972. Since then
several efforts have been made to achieve intemmatirecognition for a clean and healthy
environment. After more than two decades, the Stolck conference was followed by the Rio
Declaration. At the time of the Stockholm Declavatienvironmental action was understood to
be principally a matter of preventing pollution;daim developing countries was seen as a luxury
to be afforded only after industrialization. As @ommental issues became increasingly stressed,

several national constitutions began to incorpattaeight to the environment.

The concept of a healthy environmental is therefot new. However, the link between a
healthy environment and human rights is a recemeldpment. It has been observed that the
suggestion to link human rights and the environmeag made by Rene Cassin, who opined that
human rights protection should be extended to deltthe right to a healthful and decent
environment, that is, freedom from pollution, ahd torresponding right to pure air and water.”
It was, however, the African Charter that gavertgbt to a healthy environment its international

codification in a human rights instrument.

What exactly does the right to a general satisfgatavironment as formulated in Article 24 of
the African Charter mean? Ankuma has criticized gh&vision as vague, and thus subject to
divergent interpretations. She, however, notes tiiatbroad formulation of states’ obligations
leaves room for flexibility, in such a way thatntay be possible for states to adhere to their
human rights obligations in accordance with thairtipular situation. There is no doubt that the
manner in which the right to environment is forntath in the African Charter does not
guarantee a definite interpretation in terms ofabetents of the right. This may, however, be a
blessing in disguise, if any interpretation to Ineeg to the right takes cognizance of the realities
of the situation in accordance with prevailing megional law principles. In addition, the right
to environment by nature cuts across civil andtjeali rights and economic, social and cultural

rights. It is said to have the characteristicsial and political rights in so far as it requirstates
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to refrain from activities that are harmful to enviment, while on the other hand, it has a
feature of economic, social and cultural rightsthat it requires states to adopt measures to
promote conservation and improvement of the enwemt. In all, the right to environment has
different dimensions. The individual dimension he tright of any victim or potential victim of
an environmentally damaging activity to obtain mapian for harm suffered, while the collective
dimension involves the duty of the state to assistooperating internationally to resolve

environmental problems.

The Africa Commission has not yet been given thpodpinity to deal with Article 24 of the
Charter as no complaints have been submitted, whltdge the violation of satisfactory
environment per se, neither has the commissiomtakg independent initiative to promote the
right. Despite the lack of action on this righttaé Commission, it is increasingly becoming
important and relevant to Africa, especially aftee toxic waste dumping of 1988 in some
African countries by international corporationstekfthe discovery of the toxic waste dumps, the
OAU took quick action to forestall future occurresc The same year the OAU Council of
Ministers passed a resolution condemning the exgfddxic wastes to Africa, and emphasizing
that it is a crime against Africa. This resolutimas followed by an OAU Convention banning
the importation of toxic waste into Africa. In atldn, the African Economic Community Treaty
concluded in Abuja, Nigeria on 3 June 1998 requitases parties to improve the environment

and take steps against the dumping of toxic wastes.

It follows, therefore, that in interpreting the aitions enshrined in Article 24 of the African
Charter, the primary responsibility lies with stafmrties to adopt measures that will effectively
address environmental degradation. The right ofinldésidual against the state is contingent
upon the existence or otherwise of these measareks,where a demand for such measures
results not in assistance but in the violation thieo fundamental human rights of the individual.
Individuals, in addition, should have the rightdamestic law of private action against a direct

violator of his or her right to a healthy environme

One of the African Charter that has attracted cdesable interest from observes has been the

concept of ‘peoples’ rights’.
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Therefore, here follows some brief extract for yowore reading and understanding of the
concept

KIWANUKA, RN ‘THE MEANIG OF “PEOPLE” IN THE AFRICAN CHARTER ON
HUMAN AND PEOPLES’ (1988)

82 American Journal of international Law 80

... Human rights vs Peoples’

The full title of the Banjul Charter raises the taversial question of the difference and
relationship between (individual) human rights gudllective) peoples’ rights. The relationship
between the two must clearly be appreciated todagompromising either. In this connection,
Roland Rich’s three-premise approach could be dipalarly helpful starting point:

1) The individual remains the primary subject of im&tional human rights law.

2) International human rights law recognizes the exist of groups.

3) The enjoyment of individual human rights requirestain human right to devolve

directly upon groups.

The first is now generally accepted and does ngtire detailed examination. The individual is
the cardinal subject of international human righasv. The second premise is rapidly becoming
a well-settled principle, as international humaghts law has already extended recognition to
groups of persons as such. These include minaritiesonized peoples and indigenous
populations. It is the third that requires a clodeok, for it is the raison d’etre of collective
rights.

Karel Vasak referred to collective rights, similtr those covered in the Banjul Charter, as
belonging to the third generation of human rightsldermed them ‘solidarity rights’. According
to him, rights under this umbrella:
Seek to infuse the human dimension irgasawhere it has all too often been missing,
having been left to the state or states ... [T]hey mew in that they may both be

invoked against the state and demanded of it; bbowva all ... they can be realized
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only through the concerted efforts of all the aston the social scene: the individual,

the state, public and private bodies and the iraéional community.

Here we can detect elements of peoples’ sovergigmdy only in the political, but in the
economic sphere as well. In addition, and perhapsenmportantly, Vasak emphasized the need
for concerted action in the effort to deliver centaights-hence the solidarity tag.

The basic question, however, remains: Are collectights human rights or not? Part of the
problem lies in the terminology itself. This evigéar example, in the following comment:
Can human rights, as opposed to obligations, beéedem states? ... [T]here is no
precedent in international law for the vesting afrtan rights in states. Human rights
are vested in the individual. Certain collectivghis derive from those individual
rights, especially from the right to freedom of @sation. But does that mean that

these rights extend to states or Governments?

On the surface, it appears logical to state thatuaman right can only be enjoyed by a human

being. Louis Sohn perhaps would respond to thiemiagion by reminding us that because

collective rights are always ultimately destinedifalividual, they are ipso facto human rights:
One of the main characteristics of humarstyhat human beings are social creatures.
Consequently, most individual belong to variougsgyrgroups, and communities; they
are simultaneously members of such units as ayaneligious community, social club,
trade union, professional association, racial groygople, nation, and state. It is not
surprising, therefore, that international law nainly recognizes inalienable rights of
individuals, but also recognizes certain collectivghts that are exercised jointly by
individuals grouped into larger communities, indlugl peoples and nations. These
rights are still human rights; the effective exsecof collective rights is a precondition
to the exercise of other rights, political or ecamo or both. If a community is not free,
most of its members are also deprived of many itaporights.

The drafters of the 1966 international human Rigitgenants adopted a similar position. That

was why they included the collective right to sielfermination in the covenants and gave it
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pride of place. This strong endorsement, howevet, ndt convince detractors of collective
rights. Therefore, | suggest that collective rights regarded as sui generis. They are not
individual, but collective; they belong to groupsgmmunities or peoples. When the group
secures the rights in question, then the benedittound to its individual constituents and are
distributed as individual human rights. This concepn be illustrated by taking professor
Sohn’s example of the club further: in an interctebnis tournament, only clubs have the right
to participate even though individuals actually ypthe game. Members as skilled as Navratilova
or Lendl would not have an automatic right to playtournaments. Contestants are entered by
their clubs in accordance with the internal arrangents of those clubs. The individual’s right
to play can only be expressed in and through th#.clThis right is actualized, first, by
protecting the club’s rights in the wider settirgnd then by the individual rights in the club.

International and individual rights are no differien

Consequently, the Banjul Charter, by separatingptesd from human rights, does not obfuscate
but progressively develops international human tsghaw. It shows, in clear terms, that there is

a conceptual difference between collective (pegplghts and individual (human) rights.

Furthermore, the Charter approaches the two catexggom a balanced manner; it does not give
the impression of favoring one category over thentThe fact that individual rights are not as
well secured as one would have wished, is dueonatgdreference for collective rights but to the
political realities of the continents and the OAGovernments were not yet ready in 1981 to
have their affairs completely opened to internagioscrutiny. Moreover, a close examination of
the Charter reveals that, in most of the casesplasorights (as opposed to state rights) do not
fare much better than individual rights. Howevar,its own way, the Banjul character at least
theoretically recognizes that all classes of rigggslitical, economic, individual and collective)

are equal and synergetic.
The meaning of ‘people’

The definition of ‘peoples’ has primarily been apached in the context of the right to self-
determination, where it has been used to indicateethnic community or a community that
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identifies itself as such because of common inter&®ram Dinstein, writing with Middle Easter
problems in mind, identified subjective and objextjuantities of term:
The objective element is that there lmasxist an ethnic group linked by common
history ...
... It is not enough to have an ethnic limkhe sense of past genealogy and history.
It is essential to have a present ethos or statmiotl. A people is both entitled and

required to identify it self as such.

lan Brownlie expanded on that definition but laidmmemphasis on identity:
No doubt there has been continuing dawet the definition of what is a ‘people’
for the purpose of applying the principle of sedtetrmination. Nonetheless, the
principle appears to have a core of reasonableaiaty. This core consists in the
right of a community which has a distinct character have this character
reflected in the institutions of government undérich it lives. The concept of
distinct character depends on a number of critavisich it lives. The concept of
distinct character depends on a number of critevidich may appear in
combination. Race (or nationality) is one of moreportant of the relevant
criteria, but the concept of race can only be egpesl scientifically in terms of
more specific features, in which matters of culturanguage, religious and

group Psychology predominate.

In a report written for the United Nations, Aurel@Cristescu offered a limited definition of the
term ‘people’ for the purposes of the right to sidtermination. He preceded it by explaining
that the United Nations had proceeded cautiouslpeid firmly, in the struggle against
colonialism and it would not be possible to prodacaefinition covering all possible situations.
From the specific situations already witnessedbéleeved the following elements had emerged:
a) The term ‘people’ denotes a social entity possegsaiclear identity and its own
characteristics;
b) It implies a relationship with a territory, eventlie people in question has been

wrongfully expelled from it and artificially replad by another population;
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c) A people should not be confused with ethnic, rligior linguistic minorities,
whose existence and rights are recognized in &t¥ of the International
Covenant on Civil and Political Rights.

Among these three writers, the main attributes @opbehood are presented, namely
commonality of interests, group identity, distimetiess and a territorial link. It is clear, there

fore, that ‘people’ could refer to a group of pemsowithin a specific geographical entity.

Both these references are common, but that doemakeé their use unambiguous. Christescu’s
exclusion of minorities depended on certain assiomgptthat, as we shall soon see, are no

longer tenable.

‘people’ as possessors of the right to politicdf-sketermination

Under article 20 of the Banjul Charter, the right self-determination is guaranteed to all
peoples. However, paragraph 2 of article 20 singlas colonized and oppressed peoples as the
possessors of that right. This is the least prohl&nof the uses of ‘people’. Under current
international Law, as evidenced, for example, bg tiractice of the United Nations, the
Organization of African Unity and individual statesolitical self-determination is generally
equated with freedom from colonial-type rule. ledomot extend to insistence by one sector of
the population of an independent (or majority —ed)l state on its own form of self-

determination, culminating, perhaps, in secession.

Following this line of reasoning, Eisuke Suzukigegied that, in reality, there are only three
remaining opportunities for the exercise of thighti in Africa: The dismantling of minority rule
in South Africa, the achievement of independencBldmnibia and the resolution of the problem
of the Western Sahara. International Law has chdsetleny such groups as the Eritreans the
right (privilege?) of designating their struggle ase for the attainment of the right to self-
determination.

International Law already treats the right to seldetermination as tied to a specific

geographically defined territory. Further subdivasi would not be consistent with that position.
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Moreover, a people wishing to go its separate wayld have to renounce the authority of the

liberation movement representing it.

From the foregoing, we can conclude that the firgtaning of ‘people’ is all the different

communities (peoples), in fact, all persons witlie boundaries of a country or geographical
entity that has yet to achieve independence or mtyajoule. Once independence (or majority
rule) is achieved, no further independence is pssible. The rights of the different peoples

would thereafter be protected as minority rights.

Before leaving this point, | should observe tha thle against secession as an exercise of the
right to self-determination is only a general oAdthough it is backed by a solid body of UN, AU
and state practice, it can still admit a few exe@ms. The independence of Bangladesh was one.
Ved Nanda, in a definitive article on the subjedeémonstrated the existence of a set of
circumstances that combined to lend a clock oftilagicy to what would otherwise have been
impermissible in international Law. These were fite/sical separation of East from West
Pakistan and the total domination of the formertbg latter; the nature of their ethnic and
cultural differences; the disparity in theieconomic growth to the disadvantage of East
Pakistan; the electoral mandate to secede; thedbsuppression of dissent in East Pakistan and
the viability of both regions as separate entitiese fact that the United Nations was presented

with a fait accompli was also significant.

Although many of the secession claims in variousspaf Africa have been characterized some
of the elements of the Bengali struggle, few haweecclose to matching it. For example: The
secessionist activities in Katanga and Biafra wenendly condemned by the United Nations and
the OAU as threats to sovereignty and territorigleigrity. The conflict in Eritrea has practically

been shoved into a closet despite Eritrea’s illeglagorption into the Ethiopia Empire in 1962.

Finally, the unilateral declaration of independenioe the Saharan Arab Democratic Republic
(SADR), as well as its subsequent admission irtoQAU in 1982, was not an exercise in
secession. Moroccan and Mauritanian claims to tegitory of Western Sahara had been

rejected by the International Court of Justice.
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Peoples as the different minorities
One of these problems was to work out an acceptdfiaition of who constituted a minority.
Several definitions were essayed with varying degjref success. The most satisfactory and
acceptable was the one proffered by Francesco @apah a report commissioned by the UN
Sub-Commission on prevention of discrimination g@ndtection of Minorities. He suggested
that:

A minority is a group numerically inferito the reset of the population of a

state, in a non-dominant position whose membergirgbnationals of the

state-possess ethnic, religious or linguistic cleaesistics differing from those

of the rest of the population and show, if onlylioily, a sense of solidarity,

directed towards preserving their culture, tradit® religion or Language.

The pertinent question, for present purpose, isthdreor not a minority, thus defined, can be
referred to as a ‘people’ entitled to enjoy the ples rights contained in the Banjul Charter. If
we do not confine ourselves within the straitjaaeassuming that peoplehood and the right to
self-determination automatically lead to indepertdstatehood, it is not difficult to appreciate
that, indeed, a minority can fulfill all the regements of a ‘peoples’. As Felix Ermacora
correctly argued:

Unless the United Nations has not develogedr«ut ideas about the holder of the

right to self-determination my opinion is that mmmies also can be considered as

people. They must live also in a territory or thayst have been living in a territory

which is now occupied; they must have cultural @igious characteristics; they must

be politically organized that so that they can kpresented; and they must be capable

of an economic independence. It does not depergbearnments as to how they are

describing an entity as a people; it depends orecbje and subjective criteria of a

group. It depends also on the self-consciousnesslenitify. | think therefore, that

national and racial, perhaps also religious, mirt@s could be considered peoples in

the sense of an autonomous concept of the Unitéidridainstruments. For them self-

determination is inalienable.
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It must be emphasized that total independencetithecexclusive form in which the right to self-
determination is realizable. What is important I&tt the right of the group and its members

receive recognition and protection.

Since secession is generally impermissible in curnrgernational law, all references to political
self-determination, in relation to independent statshould mean respect for minority rights. By
the injunction of article 19 that ‘[n]othing shajuistify the domination of a people by another’,
the Banjul Charter proscribes external and interf@ms of colonialism. Minorities are entitled

not to lose their identity and interests in the gggion-of the whole

The right to existence in Article 20 addressesptablem of genocide perhaps the single worst
threat to minorities. In other cases involving s#gtermination, a people within a state should
be sufficiently protected by respect for both iigarity rights (for example language, culture,
religion) and the human rights of its members. Tiéd protection may break down and that
minorities everywhere, especially in the Third Wilpire constantly in fear of repression are
actualities that cannot be assured an unequivoodéctive solution by international Law. Such
violations are regarded as violations of individwald minority rights and treated accordingly.
The International Covenant on Civil and PoliticabRts of 1966 adopted a similar approach. In
addition to individual rights and liberties, it madoom for the protection of minority rights in

article 27.

Where minority and individual rights arte respectdatere will not be many motives for

secession. The concept of ‘people’, in this saasiesigned to achieve that objective.

In sum, the apparently progressive introductiontlod concept of ‘peoples’ into the Benjul
Charter could actually turn out to be counterprotive in some respects, that is, where the
rights and interests of the people are not respmkdtte the state. In such situations, peoples’
rights might initially be treated as state rightsichthen degenerate into sectarian, class,
government, regime and clique rights. In the ex&ethey could become certain individuals’
rights. This ultimate perversion has already comepass in many Africa countries, such as

Zaire, where the incumbents have unfettered comtvel the disposal of natural resources and

Page | 86



state wealth. In situations of despotic misruleg of the first casualties is usually the economy,
as the governors embark on orgies of personal amient. The outrageous exploits of such
dictators as Amin, Bokassa and Nguema are Legendadeed, politics in Africa and the

developing world generally, sometimes seems ligsiness venture.

There is no necessary contradiction between thel tmeanings noted above, which equates
‘people’ with the state, as long as the state &otsthe benefit of all the people, and professor
Cassese’s view, which underlines the need for derapdn the economic realm. This third

meaning refers to the external application of tight to economic self-determination. The state
would control the commanding heights of the econsongs to minimize leakage and benefit the
people, that is, all the peoples. Under presentwmstances, however, to achieve this goal, it is
imperative that the state sall be controlled by gemple in the democratic sense. This is the
message of the Algiers Declaration. It deals sesfipwith the relationship between peoples and
their state in a way the Banjul Charter does nohisTomission needs urgent correction

otherwise the whole basis of peoples’ rights ingbenomic sense will hang in doubt.

The Banjul Charter provides for a set of individuaghts and liberties, which should
complement and reinforce the right of peoples. Hawmethe timorous approach to the
protection of individual rights (or, indeed, anyghits claimable against a state party) does not

offer much hope for this meaning of peoples toidgrafecantly asserted.

Provide the Commission is allowed to function eiffety; it could redeem some of the grounds
apparently conceded to states and governmentdll Ibevin the interest of all African countries

and their peoples for popular democracy to be gigethance. The lofty ideals of the peopls’
rights in the Banjul Charter-such as peace and tgweent depend, in a large measure, on

respect for individual. Peoples’ rights can notdsubstitute for individual human rights.
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2.2.4. The Concept of Duty under the African Charte

The African Charter broke new grounds by enactiaied in a more elaborated and meaningful

fashion than any other binding human rights insenin The duty provisions of the African

Charter aimed at the individual are found in aescP7 to 29. According to Article 27:

1.

Every individual shall have towards his family asatiety, the state and other legally
recognized communities and the international comtyun
The rights and freedoms of each individual shalkkercised with due regard to the

rights of others, collective security, morality acmmmon interest.

Article 28 states that: “every individual shall leathe duty to respect and consider his fellow

beings without discrimination, and to maintain tielas aimed at promoting, safeguarding and

reinforcing mutual respect and tolerance.”

Article 29 provides that the individual shall hahe duty:

1.

to preserve the harmonious development of the yaamtl to work for the cohesion and
respect of the family; to respect his parents htiales, to maintain them in case of need;
To serve his national community by placing his mlaysand intellectual abilities at its

service;

3. Not to compromise the security of the state whasiemal or resident he is;

4. To preserve and strengthen social and nationabsoity, particularly when the latter is

threatened;

To preserve and strengthen the national indepereland the territorial integrity of his
country and to contribute to its defence in accorawith the law;

To work to the best of his abilities and competeaoel to pay taxes imposed by law in
the interest of the society;

To preserve and strengthen positive African cultwaues in his relations with other
members of the society, in the spirit of tolerandlogue and consultation and, in
general, to contribute to the promotion of the niavall-beings of society;

To contribute to the best of his abilities, at tathes and at all levels, to the promotion

and achievement of African unity.
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The duty posture of the African Charter as enuredratbove has been subjected to criticism.
The critics are concerned with that it would beaaib for state parties to the African Charter to
perpetrate human rights violations. This view iweln by the gross and persistent violations of
human rights in post-colonial African states anel fimar that vesting states with more power can
only result in more abuses. To dismiss these iitis in the face of present day African realities
would not be proper. It will only amount to a ddneh a potently genuine fear. On the other
hand, however, the inclusion of duties in the Girantill not per se be an automatic avenue for
states to engage indiscriminate human rights waxatThe duties in the Charter, which the
individual is charged to observe are not of theureathat could be tied to a particular right,
which a state would in turn use as a retaliatooy. tdhe notion of duties in the Charter is rather
another unique dimension of the African Charteeirirenching positive African cultural and
traditional values which existed in pre-colonialridd, and which complement the notion of
rights. If viewed from this angle, critics of thaniguage of duties in the Charter may be
persuaded to do a deeper study of the implicatbtise duties.

The duty-rights conception of the African Charteuld provide a new basis for individual

identification with compatriots, the community, at@ state. It could forge and instill a national
consciousness and acts as a glue to reunite ingdilsicand different nations within the modern
state, and at the same time set the proper lirhitereduct by state officials. The duties enshrined
in the Charter could be read as intended to rezrded bonds of the pre-colonial era among

individuals and between individuals and states.

Looking at the Charter provisions on duties, onalldcsee that they are meaningful for the
smooth working of society. Article 27(1) merely tages the fact that the individual owes a duty
to his family, the state, other legally recognizeinmunities and the international community.
Article 27 (2) places a limitation on the exercederights by an individual for the protection of

the rights of others, and in the interest of cailecsecurity, morality and the interest of others.
This is a normal fact of life, which reflects theagptical reality that no right is absolute.

Individuals are asked to reflect on how the exeroistheir rights in certain circumstances might
adversely affect the rights of other individualsttoee community at large. The duty is based on

the presumption that the full development of indual rights is only possible where individuals
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care about how their actions would impact othersicks 27(2) thus raises the level of care owed
to neighbors and the community. The same philosept®mbedded in Article 28. The duty of
every person to respect and consider his or hé&webeings without discrimination, and to
maintain relations aimed at promoting, safeguardargl reinforcing mutual respect and

tolerance, is noting but a lubricant that oils Wieeel of social interaction.

The duties set out in Article 29 stress respons#sl to the family, community and the state.
There is nothing wrong for an individual to be raded that he or she ought to respect his or her
parents and to provide them with necessary carenaaidtenance. This is positive African
cultural value, which has been codified for posyelt is the joy of the African parent to toil and
train his or her child, with a great expectatioattivhen that child becomes “somebody” that
child would take care of him or her. In the saményva person ought to serve his or her
community with his or her intellectual and physicapabilities. That is the essence of

community service, and it has been a long stangliagtice in the African past.

The same thing could be said of the duties notampromise the security of the state, to
strengthen social and national solidarity, espBcighen national solidarity is threatened, and
the duty to preserve, strengthen and defend thenahtindependence and territorial integrity of
a person’s country. This group of duties remindscahs of the need to preserve their hard-won
independence. The duties represent an extensiaheoprinciple of self-determination in the
external sense, as a shield against foreign dolomathe maintenance of social and national
solidarity for example, is of utmost importancepiesent day Africa where many modern states
have collapsed or failed. The duty to pay tax & ¢ivic responsibility of every citizen of any
country, where the principle of taxation is recaga. The duties to promote positive African

culture and African unity are emphases of socathksion.

We must also observe that the notation of dutyads juost one that is directed against the
individual. The Charter prescribes duties to statesldition to the general obligations that apply
to them. The state is under a duty to assist timél\ffgArticle 18 (2). Article 25 imposes a duty

on states to promote and ensure through teachitugaéon, publication, the respect of the rights

and freedoms contained in the Charter and to saettiese freedoms and rights as well as

Page | 90



corresponding obligation and duties are underst8odilarly, Article 26 creates a duty for states
to guarantee the independence of the courts. Tiferatice between the duties of individuals
under the Charter and those of states is thatewhdse of the individuals cannot ordinarily be
used to proceed against them under the regionahanexm, those of states amount also to

obligation within the charter, over which they danchallenged.

The notion of duties under the African Charter, le/mot totally without concern as to possible
misuse by the political class, whether in militamiform or civilian garb, needs to be evaluated
in a different light. It is noting but an embodiner the positive dimension of African cultural
philosophy, which the Charter tries to codify ftwetbenefit of posterity. Any thinking to the

contrary by the ruling class must be resisted.

2.2.5. Claw-Back Clauses under the African Charter

The phrase “claw-back clauses” has been used tergénrefer to those provisions of the
African Charter that tend to limit some of the tgjlguaranteed under the Charter. They do not
qualify as outright derogation clauses that arenfbun other international human rights
instruments. They rather qualify the enjoymenthef tight as contingent upon other notions of
state prescription. For example, Article 8 grahis freedom of conscience, profession and free
practice of religion, “subject to law and order’ndier Article 10, an individual has the right to
free association “provided that he abides by theé'.l&imilarly freedom of movement of an
individual is guaranteed by Article 12 “provided &leides by the law”. Citizens have the right
to participate freely in their governments “in amtance with the provision of the law.” Article
14 provides for the right to property, but thatgedy may be encroached upon “in accordance

with the provision of appropriate law”.

These clauses have been criticized, based on ttetHat states are traditionally the most
frequent violators of human rights. They also h#we power to create and change laws. By
inserting clauses that permit rights to be limitedthe law, the Charter makes human rights
especially vulnerable to the very institution whiattacks them most often. The criticism goes

further to assert that claw-back clauses in ther€hgo further than derogation clauses in that
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they permit a state, in its almost unbounded digoreto restrict its treaty obligation or the
rights guaranteed by the Charter. Though derogatiauses, on the other hand, permit
suspension of treaty obligations, such suspensidemporary, while that based on claw-back
clauses may be permanent. In the same vein, dewngatan only be invoked in cases of
emergency, unlike claw-back clauses which may Ipdiegbin normal circumstances, so long as
a national law is passed to that effect. Gittlermpimes that while derogation clauses warrant the
suspension of only certain obligation and righasher than all rights, claw-back clauses have no
limit.

One will agree with the observation that the effeticlaw-back clauses as expressed in the
African Charter is that it seriously emasculates dffectiveness of the Charter as well as its
uniform application by Member States. This is baeainstead of the Charter having primacy,
the various national laws of Member States actumdlgume a primary place. The effectiveness
of the Charter will thus be reduced, since it woajpear to be subject to national standards as
laid down by domestic law. Such domestic laws cdaddaws that are made to validate acts of
violation deliberately embarked upon by Member&taVarious Africa governments are known
for the use of retroactive legislation to achielveirt dictatorial tendencies, and will thus find the
claw-back clauses a veritable source of inspirati@me must agree that claw-back clauses in the
Charter, if not properly construed, will frustratee enjoyment of some of the rights guaranteed
in the Charter. This is because, permitting natidaa to limit, with a superseding effect,
provision of the Charter, means that the Charsslfitpermits the perpetration of violations of
rights enshrined in it. In other words, the Chagi®es rights, but permits them to be taken away,
thus not protecting the individuals it is meanptotect.

The Commission needs to make a categorical stateragher by way of a resolution or a
finding in the course of its adjudicatory functioon the purport of the claw-back clauses
scattered all over various articles of the Charfdre common phrases “subject to law”, “in
accordance with the law”, etc used in claw-backists, need interpretation.
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Review Questions

10.

What are the significant and genuine reasons whohlivated the OAU action in the
field of human rights in the 1970s and 1980s whichminate in the adoption of
ACHPR? Is that because of external pressures ernat commitment towards human
rights?
Does the AU framework on human rights bring anynsicant normative and
institutional improvement in the human rights prdimo and protection in Africa?
Discuss by giving concrete examples.
How the non-governmental organizations can contilim the promotion and protection
of human rights in Africa esp. in relation to thaoation of ACHPR?

What added value do you notice by governmeldgages in the drafting process of
ACHPR by the legal experts?
Human rights concepts are now nearly becoming us@én the area of fundamental
rights and freedoms. Taking this as a spring bgastify why the ACHPR deviates from
other pre-established human rights norms and |plei
The opening address of President Sengor to theimgeaft African legal experts was so
impressive. Assess as to how far this statemeninflasnced the substantive content of
ACHPR by citing concrete examples.
Discuss the autonomous and non-autonomous apphcati the principles of non-
discrimination and equality under the ACHPR.
There are criticisms towards the manner of drafiind contents of ACHPR provisions
as too vague, general and lacking specificity. Thos are invited to locate the major
areas of deficiencies of ACHPR provisions and saggey mechanism to remedly it.
Discuss whether any unique approach is taken isdleetion of drafting and inclusion of
those substantive rights guaranteed in the ACHP&Rawis other international and
regional systems.
Discuss the notion of collective/group rights aeytlexist under ~ ACHPR and other

international human rights system.

11.There are contentions that the recognition of gnogipts will undermine the enjoyment of

individual rights. This is because there is higlieptial of conflict between these rights in
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the process of enjoyment of each and the trenowards giving priority to the collective
aspect. Therefore, evaluate the possible tensitwelka collective and individual rights
and how such conflicts can b resolved.

12.Discuss the limits of holders and beneficiariegpebpls’ rights under the ACHPR. Also
highlight what obligations are assumed by statégmthe Charter.

13.What point is made by African Charter by way oflirtting the concept of individual duties
in such elaborate manner? Also address the danigdrawung such extensive duty-
provisions in the human rights instruments like AR Support your justifications with
the ruling of African Commission, if any.

14.What universal limits can be imposed on the claskbalauses of African Charter?

Demarcate the difference between claw-back claaséssuspension/derogation clauses
vis-a-vis other global and regional human rightgrimments.
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Chapter Ill
Special Protection to Vulnerable Groups under the fican Human Rights

System

Introduction

It is well known that formal standard setting ofnfan rights at the UN level started with the
adoption of, firstly, general principles and norafscommon standard and secondly focused on
making of binding legal instruments designed tapplicable to the entire rights and freedoms
of human being irrespective of sex, age, languagk so on. UN Charter, UDHR and other
general resolutions of UN, OAU/AU and other intergmmmental organizations fall under the
first category, while binding legal instruments Bas ICCPR, ICESCR, CERD etc fall under the

second list.

However, the modern human rights standard set@ning to the special categories of human
persons has come relatively late. An exceptiorthivomay be the 1951 UN and the 1969 OAU
Refugee Conventions, both of which preceding thenrganeral human rights conventions in

their respective systems.

Those specially vulnerable groups of human persdns become the subject matter of specific
human rights instruments are mainly: Women, childreefugees, minorities, indigenous
peoples. Therefore, the purpose of this unit isbtimg into your attention those currently
operating OAU/AU human rights instruments specificalealing with some vulnerable or
disadvantaged groups of persons. African childieomen and refugees are protected under
special and separate instruments. While the oteach as minorities, indigenous peoples,
peoples with disabilities, aged/elderly, do noténaeparate instruments, but addressed under the
general or other special human rights instrumeAtsong these, minority and indigenous
peoples rights and protection regimes will be byieiscussed owing to the special nature and

the realities in Africa.
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Other especially vulnerable groups in the Africaality i.e. internally displaced persons (IDPs)
are becoming an important target groups to the @AU/Thus, recent efforts of AU to adopt the

first ever seen convention on IDPs in Africa wik bouched upon under refugee subsection.
Finally, students are advised to read more on tb&gtion regimes of disabled, aged/elderly

peoples and the youth under African context.

3.1. Protection of Children and Youth

With some 44 percent of its population under the afj15, the adage that ‘children are the
future’ rings more true in Africa than any wherseel The protection of children’s rights is not
only an investment in the future, but also an impee of the present, which is characterized by
children’s exploitation as solder’s, laborers, a®k-workers, and in human trafficking; the
neglect of orphans, especially due to AIDS deaths; prevalence of street children; early
marriages and other harmful cultural practices; teldisproportionate impact of conflict on
children (UNICEF, ‘State of the world’s Children @ Excluded and Invisible’) what these
challenges show us- the level of vulnerability apecial difficulties facing children. To fight
these, the UN has adopted various resolutions1®® Declaration on the Rights of the Child)
and an important binding instrument-Convention lom Rights of the Child of 1989. These are
the instruments globally addressing the rights lmfdZen. So what is the need of having regional
(OAU/AU) child rights instruments?

3.1.1. The OAU/AU Child Rights Protection System

Children’s rights first featured on the OAU’s aganth 1979, the UN-declared International
Year of the Child, when the Assembly adopted thel@ation on the Rights and Welfare of the
African Child. Although not legally binding, thisdalaration provided a moral compass for later
legal reforms. Among other measures, the Declaratioged states to adopt, ‘legal and
educational measures’ to abolish cultural practites are harmful to children, such as early
marriage and female circumcision. In 1987 nearjgeade after the adoption of the Declaration,

the works and initiatives for creating binding dhilghts instruments in the African context were
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began. Conferences involving African NGOs, UNICEf &frican lawyers were conducted in
1988.

A working group of African experts set up by OAUgpared a draft Charter which formed the
basis of eventual African Children’s Charter. Tigs ultimately adopted as African Charter on
the Rights and welfare of Children on 11 July 1886 entered into force on 29 November 1999,
almost a decade later. F. Viljoen identifies twasens for the adoption of this document:
Political and legal reasons. On a political levitle OAU reacted against a perception of
exclusion or marginalization of African States imetdrafting process of the CRC. Their
involvement was initially limited. From politicalgint of view, there was a need to adopt a
regional human rights instrument dealing with thgue of particular interest and importance to
children in Africa. It was contended that in the ©CRs a global instrument and the product of
numerous compromises, regional specificities weiaimized in the process of universal

consensus-seeking.

Thus, some of the omissions’ from the CRC and thmgesufficiently addressed, identified by
those involved in the drafting process of ACRWQ the following: the situation of children
living under apartheid, factors disadvantaging fémmale child, practices prevalent in African
society such as FGM and circumcision, socio-econaronditions such as illiteracy and low
level of sanitary conditions, the African conceptiof the Community’s responsibilities and
duties, child soldiers and minimum age for militasgrvices, and the role of family in the

upbringing of the child and in matters of adoptsod fostering.

All these concerns were at least partly addresgethéd ACRWC. Compared to the CRC, the
African Children’s Charter (ACC) raises the levélahildren’s protections in three important
respects. First, while the CRC allows child solgliew be recruited and to be used in direct
hostilities (CRC- Art. 38(2) (3)), the ACC complteoutlaws the use of child solders (Art.
22(2)). Secondly, in terms of CRC, child marriageallowed, because Article 1 stipulates that
child means every human being below the age of dasyunless majority is acquired at an
earlier age. The ACC is explicit in its prohibitiof child marriages (Art. 21(2)); in fact, it adds
that the legislation must be adopted to specifyattpe of marriage to be 18 years. Thirdly, in its
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protection of child refugees, the ACC extends it to internally displace children (IDC)
(Art. 23(4)), something CRC does not do (Art. Z)e causes for internal displacement are also

all-inclusive.

Therefore, it can be concluded that the ACC hatlléd the objective of supplementing the

CRC with regional specificities.

Another feature of ACC is that it deviates from CR€ placing duties or responsibilities on
children (Article 31). This aspect may be identfias one of the African feature of ACC like
that of the main Charter (ACHPR). This approach taéien by some as giving legal effect to the
subordinate role of children within the strict dupesed hierarchy of traditional African societies.
However, it is expected that these duties will beerpreted in light of the whole charter’s

provisions and that of international human rigtawd (Art 46). Such other counterbalancing
provisions of the ACC are the right to free expi@ssand protection of privacy as well as
parental duty to ensure the best interest of thikel.cMoreover, the inclusion of duties into

ACRWC also emphasizes the relational charactehidiren’s rights which is, to some extent,
enjoyed in reliance on adult support and guidandeus, it remains for the monitoring

Committee to clarity further the scope of the dalds duty-provision.

One of the prominent features of the main Africahaer, peoples rights such as self-
determination (Art. 20), is not reflected in the R@C. This could be possible because it is not
appropriate to specifically entitle children to rmosllective rights or if the need arises children
can invoke/claim rights under the main Charter ag pf the phrase ‘every individual’ &

‘Peoples’ (whatever its meaning).

The ACRW enumerates a number of civil, politicatpeomic, social and cultural rights in a
holistic way. While most rights are recognized ayjudranteed as in the general human rights
instruments and that of CRC, there are some panssuniquely designed to African reality.
These include provisions on enjoyment of parentak cand protection (Art. 19), protection
against harmful social and cultural practices (&1), rights during times of armed conflict

which provide greater protection than the UNCRCt(RR); and rights of refugees (Art. 23).
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There are specific provisions in the Charter fanticapped children’ (Art. 13) and those of
imprisoned mothers (Art. 30).

Recently on 2 July, 2006, African Union has adopdedther instrument partly dealing with
children. This is known as African Youth CharterY(®). With 15 minimum requirements, but
so far with 11 ratifications, AYC has not yet eettrinto force. The content of the Charter
addresses many matters of African youth in thetipalj economic, social and cultural scenarios.
Do you think having such separate human rightsrungnts is necessary? Read the detail

provisions of AYC and identify its salient featungs-a-vis other instruments in Africa.

3.2. Protection for Women under African Human Righs System

Sexual (gender) inequality is a global reality. Wesmas part of human being are entitled to
benefits and protections under the general hungdmtsrinstruments (both UN and regional) such
as the equality and non-discrimination clauses, @hdr fundamental guarantees. However, the
reality has been otherwise. Women have been seljéat long time to discrimination, denial of

access to basic rights (education, health, propemyployment etc), and victim of a wide range

of discriminatory and harmful practices (domesimence, early marriage, FGM, etc).

Women in the African context are even more expdsedifferential treatment and a lot of
disadvantages. It is stated that African public andate life have been and are dominated by

men. Women'’s participation in most walks of lifeshaeen undermined.

These are among the limited reasons which leattecséparated treatment of women'’s rights
and eventual adoption of separate documents. The Wasic documents of paramount
importance to women'’s rights are the UN Conventgn the Elimination of All forms of
Discrimination against women (CEDAW) and the rebemtdopted African Protocol to the
African Charter on Human and Peoples Rights orRights on the Rights of women in Africa
(APRW). Thus, the purpose of this subsection ikighlight the importance and innovations of
APRW in light of the global and preexisting Africarstruments (CEDAW).
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3.2.1. Women’s Right under the OAU/AU Framework

There has been a repeated criticism that the OAdrt€hand the ACHPR gave inadequate
attention to women in Africa. The first does nohtan any mention of gender, while the later
raised women’s rights specifically under a sing®vgsion (Article 18). However, OAU
Charter’'s silence was later remedied by a seriesesdlutions and decisions addressing the
promotion and protection of women’s rights in A&icThe most underlying factors behind such
initiatives were said to be: the participation loé 1OAU in international conferences, the role and
contribution of women in the African liberation wfigle and to react to conflicts and economic
development of the continent.

The central them of the decisions and resolutiér3AlJ on women’s matters throughout 1990s
were on promotion, enhancement and empowermentoofien’s participation at all levels of
decision-making (international, regional, natiomeald local). It was believed that it is only
through the participation of women in every aspectational and international affairs (Political,
economic, social, etc) that a meaningful changebmabrought. Of course, this position of the
OAU was reflected in the recently adopted womenatdeol. Moreover, the OAU Charter’s

omission has been now remedied under the AU Catigét Act by providing ‘promotion of

gender equality’ as one of its guiding principl&A( Art. 4(1)). In addition to this, the AU has
adopted a ‘Solemn Declaration on Gender Equalitkfimca’ on July 2004 which calls for the

expansion of the gender parity principle to all Aigans, NEPAD, the RECs, and national

parliaments.

3.2.2. African Protocol on the Rights of Women

The need to adopt women'’s treaty law was callechupp NGOs working on women’s right
which was based on concern about the pervasiveeaifusomen’s rights. The work was begun
by appointing commissioners to coordinate and peepaomen’s protocol. The role of African
Commission on Human and Peoples Rights and the &ebit within the OAU was

significant. The later prepared a draft OAU Coni@nton Harmful Traditional Practices

(HTPs). However, the African Commission’s draftoenl and the HTPs draft conventions were
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later merged and adopted as the Draft Protocdi@dfrican Charter on the Rights of Women in
Africa (the Addis Ababa draft).

On “July” 2003, the AU Assembly adopted the protdoothe African Charter on the Rights of

women in Africa which entered into force on 25 NioNazr 2005.

Women'’s protocol, like that of African Children’sh@rter, has introduced innovative norms and
addressed the realities and problems of African arr®f course, it has also similarity with that
of CEDAW provisions.

To assess the normative expansion brought abouléyrotocol, the pre-existing normative
framework (‘the existing law’) has to be reviewedlaontrasted with the protocol.

Though Article 18 of the ACHPR characterizes wonanone of the groups deserving of
protection, the special measures to be directguiatecting women and ensuring the elimination
of discrimination against them are not delineakeden if CEDAW was passed two years prior to
the adoption of the African Charter, the fact iattthe later was only minimally influenced by

CEDAW:'s provisions by incorporating only a singlepision dealing with women'’s rights.

Dear students, read article 18(3) of African Charoes it imply that all state parties to the

African Charter have become bound to implemerthallprovisions of CEDAW?

The African Children’s Charter has also some liokwomen’s protocol as it provides for
important rights of girl child, in particular theghibition in children marrying under the age of
18.

Given the scope of protection under the aboveiggatvhat then is the ‘added normative value’

of the protocol? Compared to CEDAW, the protocatadqs in a clear voice about issues of

particular to African women and locates CEDAW irriéén reality.

Page | 101



The women’s protocol is the first treaty to placem@stic violence, polygamy, HIV/AIDS, and
medical abortion, in a binding human rights framewg@rticles 4(2), 6(c), 14(1) (e), 14(2) k)
respectively). It also provides in detail for thetection of women in armed conflict (Art. 11),
and reiterates the need to accord women refugesgection under international law (Art. 4(2)
(k)). The women’s protocol incorporates clear anghamsive definitions of ‘discrimination
against women’ (Art. 1(j), e.g. it includes econonhiarm), ‘harmful practices’ and ‘violence
against women'. ‘Harmful practices’ such as fengdaital mutilation are specifically prohibited
(Art.5).

The protocol provides specificity where vaguenagvailed, for example when it clarifies that
‘Positive African Values’ are those based on thiagyples of equality, peace, freedom, dignity,
justice, solidarity and democracy (preamble). Boabpells out the scope of socio-economic
rights in greater detail than CEDAW, which limitedme socio-economic rights to rural women
(EDDAW, Art. 14), and goes beyond the scope of tilgats provided for under the African
Charter by spelling out the content of rights arydifcluding the right to food security and
adequate housing (Arts. 12,13,14,15 & 16).

A necessary implication of targeting violence agaimomen and ‘unwanted or forced sex’ in the
private sphere is that the protocol requires doimestlence legislation and the criminalization
of ‘rape in marriage’. The precarious position obgps of women that have been rendered
particularly vulnerable due to loss of a spouseeriap with old age, disability, and poverty
which also receive the protocol’s attention. (A&8-24). The protocol once again reiterates the

general stipulation of 18 years as the minimumaigearriage (Art. 6(b)).

Adopting a distinctly transformative stance, thetpcol emphasizes ‘corrective’ and ‘specific
positive’ (or ‘affirmative’) action. While CEDAW aaains a generic provision allowing for

‘temporary special measures aimed at acceleraegnfacto equality between men and women’
(CEDAW, Art. 4(1)), the protocol reiterates the dder ‘positive’ measures by locating them in

different contexts.
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The protocol requires states to adopt measuresntiagt favor women above men ‘such as
electoral quotas for women in order to ensure sulbse’ (‘in fact’) equality (Art. 9(11)).
Positive action is also specifically required wiggard to ‘discrimination in low’ (Art. 2(1) (d)),
illiteracy, and education (Art. 12(2)).

Although the women'’s protocol significantly advassandard-setting, it suffers from inelegant
and unfortunate drafting deficiencies. The disprtpoate effect of HIV and AIDS on women in
Africa is not adequately reflected in the textammy event, the right to be informed of one’s own
and one’s partner’'s HIV status is ambiguous andilshoot form the basis for the erosion of
rights. The feminization of poverty, especiallyrumal Africa, is also not adequately reflected. As
for its drafting, there is some inconsistency ie thghts-bearers’ in the protocol, with men
sometimes specifically included in the scope ohtsg and sometimes not. Similar to the
instrument that it supplements, the African Chartee women’s protocol does not have a
provision on reservations. At the beginning of 20Bree states (Namibia, South Africa, and the
Gambia) entered reservations upon ratificatiorhefgrotocol. Thus, the benefits of these treaty
provisions may be lost if reservations exclude #pplication of some of its important
provisions. However, there are some hopes that eoamtries that entered reservations to
CEDAW (e.g. Libya and Lesotho) did not enter simrkservations when ratifying the protocol.
For lack of clarity, this area is expected to kethetated by the enforcing organs on the basis of

Vienna Convention on the Law of Treaties (1969).

3.3. Protection of Refugees and Internally DisplacePersons(IDPs)

Refugees and internally displaced persons (IDRs)o#iner vulnerable groups deserving some
protective regimes. This is because in the firsedaeing outside the territory of their country,

they are unable or unwilling to receive the pratecttfrom their national states, while in the

second, even if within territorial limit of theirteges, they are placed in specially difficult

situation due to dislocation from their normal abftual residences.

Africa is the first continent which established i@l arrangement for the protection of

refugees. The international community had managéthve Refugee Convention in 1951 and its
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additional Protocol in 1967. However, backgrounasl acope of protection of these UN

instruments were not found to be appropriate toge¢ problems out of Europe.

Some of the consequences of the solidification &fcAn Colonial borders in line with the
principle of uti possidetis were internal strifarde scale dislocation, and the movement of
people across these borders. Although the natwaalof liberation accounted for a substantial
number of refugees in the 1960s, many more flegltsive internal, social and political
situations’ which predated independence. By 1964, influx of refugees from Rwanda into
Burundi, the DRC, and Uganda had spurred the OAW action, first to the establishment of a
ten member Refugee Commission to investigate tiugee ‘problem’ in Africa, and later setting
in motion the drafting of a regional treaty. Thesens for having such regional regime was
justified on the ground that the 1951 UN ConventorRefugees was European in focus and not
suitable for the African situation, particularly aeny refugees were seen at that stage as being
the result of the fight for independence. A regiadeh Commissioner for Refugees was also

contemplated although it was resisted by the UNHGR abandoned later on.

This process culminated in the adoption by the ORddembly on 10 September 1969 of the
OAU Convention Governing the Specific Aspects offugees in Africa (OAU Refugee

Convention). It was entered into force on 20 J@y4

= Definition of Refugee in the OAU Convention and Mapr Departures

It has been argued that the concept of refugeestised in the statute of the UNHCR and UN
Convention of 1951 is not universal and createblpros when it comes to its application to new
refugees from new areas and notably in the Thiral@Vdhe following are refugee definitions

as provided under the UNHCR statute, UN Conventbri951 and the 1969 OAU Refugee

Convention respectively.

Statute of UNHCR, Article 6, Para, B,: the UNHCR ckeal with any:
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Person who is outside the country of his natiogalir if he has no nationality,
the country of his former habitual residence, besahe has or had a well-
founded fear of persecution by reason of his raedigion, nationality or
political opinion and is unable or, because of sdeéar, is unwilling to avail
himself of the protection of the government ofrtaionality, or if he has no

nationality to return to the country of his fornteabitual residence.

UN Convention of 1951 (which entered into forcel854) Article 1(a):
As a result of events occurring beforéJanuary 1951 and owing to well-found
fear of being persecuted for reasons of race, i@tighationality, membership of
a particular social group or political opinion, isutside the country of his
nationality and is unable or, owing to such fearunwilling to avail himself of
the protection of that country or who not havingationality and being outside
the country of his former habitual residence agsult of such events, is unable

or owing to such fear, is unwilling to return to it

Article 1 the OAU Convention provides that:

The term ‘refugee’ shall mean every person whongwo will-founded fear of
being persecuted for reasons of race, religionionality, membership of a
particular social group or political opinion, is teue the country of his
nationality and... (except the beginning clause,aadl similar to UN Refugee
definition....).

The term ’refugee’ shall also apply to every persdm, owing to external
aggression, occupation, foreign domination, or &veseriously disturbing
public order in either part or the whole of his oty of origin or nationality, is

compelled to leave place outside his country afinrand nationality.

Dear students, can you identify the major poindeparture between the definition of refugees
under the UN Convention/UNHCR Statute and that #fUOConvention, particularly second

paragraph?
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Three of the most important limitations of the UNfiRgee Convention may be traced to the
Socio-political context of its adoption, which wdsminated by the effects of the aftermath of
WWII and the beginning of cold war. First, the Isasf qualification for refugees was limited to
a ‘well-founded fear of being persecuted for regsoh....” ‘Fear’ is a subjective requirement,
which needs to be assessed individually for itsll*feeindness’. Apart from the individualistic
focus, the list of grounds on which one could ghmstatus of a ‘refugee’ is very restrictive and
also does not take into account other factors (asamatural disasters or internal wars).

Secondly, a time-limit was included in the UN RefagConvention. The ‘fear’ had to be ‘as a
result of events occurring before 1 January 19%Mderling the close link between the
Convention and the war that preceded it. A thinditétion, geographical in nature, was included

as an option to be adopted at ratification (or ssiom).

In light of the above, it is not surprising thatrishn states saw the convention as a ‘European
instrument’ The perception of exclusion was exaatsth in the 1960s, when it became clear that,
in Africa, refugee problems continued and, mostrofitarted well after 1951. Due in the main to
Africa’s criticism and its efforts to adopt a seqi@rconvention, the UN in 1966 adopted a brief
protocol to the 1951 Convention which entered fot@e in 1967. The protocol dispensed with
the temporal and geographical limitations of th&IL®onvention. From 1967 on, then, the
Convention applied equally to all who qualified fefugee status. However, the restrictive
definition of ‘refugee’ was left in tact.

Therefore, after the adoption of the 1967 protoédiican efforts to elaborate a separate UN
instrument dealing with refugees were channeleal ik adoption of a complementary regional
instrument (OAU Refugee Convention recognizes the UN instruments in its preamble).

Thus, to understand the added value of OAU Coneentne should differentiate between the

global and regional systems of refugee protection.

The OAU Refugee Convention mirrors exactly the virgcbf the UN Convention, but expands

the definition of the term ‘refugee’. The globasirument requires a ‘well-founded fear of being
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persecuted’” as a fundamental precondition for edugtatus. In contrast, the OAU Refugee
Convention extends the term to include anyone whmmpelled to flee a country of residence
‘owing’ to external aggression, occupation, foreidomination or events seriously disturbing
public order..... It is no longer the subjective fedirthe individual alone, but also objectively
ascertainable circumstantial compulsion that maye grise to ‘refugee’ status. ‘Fear of

persecution’ places the emphasis on person’s behefd not on the socio-political context.

The UN Refugee Convention’s definition presuppdbkasrefugees will be screened individually
in order to establish whether they have a ‘wellrded fear of persecution’. Such a system is
obviously only manageable when persons flee om thein or in small groups. However, in the
case of mass migrations, the application of sucim@nidualized test becomes impossible. Mass
migrations necessitate an approach which uses ativelland objective factors to determine
refugee status. Such factors are events ‘seriodgdyupting’ public order and ‘foreign
domination’ (Art. 1(2)) of OAU Refugee Convention).

The grounds in the OAU Convention on which refugdess their status (‘cessation of status’) or
on which they are barred from qualifying as refigg€exclusion from status’) are once more
derived from the UN document. What are the threditimthal categories of exclusion or

cessation under the OAU Refugee Convention.(See ®&fuigee Convention Arts. | (4) & |
(5))

The OAU Refugee convention is explicit about théigattion of states to grant asylum (Art. Il

(2)), in contrast to the UN Convention which isesil on the issue. However, the way this right is
framed and the requirement of compliance with maétaws renders asylum provision more of
recommendatory to states. Further, the non-refoemémrinciple (the right not be sent back or
expelled) appears to be absolute (Art. Il (2)). T™&U Refugee Convention also expressly

includes reference to voluntary repatriation iniélet 5.

Its adoption being resulted from the inter-statmifigations of refugee moments than from a
concern for the ‘rights’ of refugees, the OAU Contien reinforces notions of state security and

sovereignty. It determines that a refugee has tdocm to the law in the state of refugee, and

Page | 107



that he/she has a duty to ‘abstain from any subxeeetivities against any member state of the
OAU (Art. 11l (2)).

Another innovation is the duty placed by the OAUWRee Convention on the country of origin
in relation to returning refugees: state must gfalhtrights and privileges to returning nationals,

and must refrain from any sanctions or punishmgatrest them (Art. IIl (3) & 111 (4)).

Though the OAU Refugee Convention has addressednadgspecificities and nature of refugee
problems in Africa, it is said to be not adequateuinent. It is argued that it is ‘entirely silent’
on issues of mass influx and the procedure forrageteng who is a refugee is largely left to
states discretion. In addition there is a suggediat the principle of non-refoulement can be

limited if the individual acts contrary to the peiples of the convention.

It is also said that the Convention does not takg@ng human rights approach. There is no real
mention of rights of refugee beyond those discusdexe (asylum and non-refoulment), it does
not deal with women and restricts freedom of movamand rights of expression and
association. It does not have provisions relatmghe quality of life of refugees (food, health,
housing, etc). It does not have its own enforcemesthanism and depends on external organs
(UNHCR). Therefore, with a view to filling some tife gaps in the convention it is suggested
that the convention should be considered togetlidr tive guarantees under ACHPR, ACRWC
and APRW.

» Position of Internally Displaced Persons (IDPs)

Internally displaced persons (IDPs) are distingedsfrom refugees and have a challenge of their
own, even more than the former. According to th@8l®9N Guiding Principles on Internal

Displacement, IDPs are defined as:

‘Persons or groups of persons who have been foocembliged to flee or
to leave their homes or places of habitual residenn particular as a

result of or in order to avoid the effect of armeahflict, situations of
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generalized violence, violations of human rights ratural or human
made disasters, and who have not crossed an irtierradly recognized

state border’.

Dear students do you see any essence of the aledw#idn of IDPs as compared to refugee

definition?

IDPs are persons who are forced or compelled teel¢heir homes or normal residence as a
result of one or more of the causes listed aboweyTare people within the territorial limit of

their national state (no border crossed).

The number of IDPs has been increasing tremendomshjAfrica compared to refugees.
However, there is no any international or regianatrument addressing the special situation of
IDPs though they are facing no less difficulty (eweore) than refugees in their home countries.
In this regard, human rights law is particularlypiontant but also suffers often from limitations
where states can derogate from certain rights duimes of war or other public emergency
situations. Yet the responsibility for their praiea lies with home state /national government as

they are people within the territorial limits ofrexerned state.

The 1998 UN Guiding Principle on Internal Displagmnis the collection and restatement of
principles embodied in human rights law, humardtataw and refugee law. It recommended the
prevention of internal displacement, and the ptaiacf those who found themselves internally

displaced, noting that states bear the primaryoresipility in both regards.

Thus, IDPs are persons in difficult situation doedislocation from their homes or habitual
residence as a result of one or more natural oreaared factors but within the territory of their
country. However, internationally, no legal (binglinnstrument and institution/ organ exist to
address their needs, except any existing machgarider the national system. In some counties
such as Burma they are denied access to interahtiormanitarian relief. So sovereignty of

states will continue to pose more sufferings todDP
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African Union has been in the process of draftimggional IDP convention taking the gravity of
the problem in the continent. If successfully aédptit will be the first ever seen document and
is hoped to address and minimize the protractetersndgs of Africans displaced from their
homes due to natural disasters or other man-madesesaprincipally internal conflict,

generalized violence, violations of human rightslevelopmental activities.

3.4. Protection for Minorities and Indigenous Peoms

The concepts of minorities and indigenous peopleantroversial under international law and
politics. The very difficulty arises from identifyg with precision those people falling under the
two categories and the extent of the rights anélle¥ protection to be claimed. Owing to the
difficulties surrounding the two notions, the puspmf this section will be limited to elaborating

any existing legal norms relating to the two graups

3.4.1. Protection of Minorities

There is no legally binding and accepted definitmihminority. Even there are conflicting
positions regarding the very need of definition.wdwer, for the purpose of this text, the
following are provided from the UN minority framevko Francesco Capotorti, the UN Special
Rapporteur of the UN Sub-Commission on the Prewantif Discrimination and Protection of
Minorities, defines minority as:
“A group numerically inferior to the rest of thepulation of a state, in a non-
dominant position, whose members-being nationalthefstate-possess ethnic,
religious or linguistic characteristics differingecdm those of the rest of the
population and show, if only implicitly, a sensesolidarity, directed towards

preserving their culture, traditions, religion cariguage.
Another Special Rapporteur of the UN, Jules Desebehas defined the concept in more or less

similar manner. But what are the basic elementsndethe above definition and what problems
do you observe?

Page | 110



Certain relevant defining characteristics can lenified from the above definition: objective

and subijective criteria.

Those elements which can be categorized under tolgecriteria are the requirements of: -
distinct groups, the numerical factor, non-domirgm@ationality of the state and existence in the
state. Factors falling under the subjective crtaare the sense of community, goal and self-

identification. Do you see any problem with onerare of the above elements?

As to the protective regimes of minorities, there little and unsatisfactory regimes despite the
long period movement (at least formally and vigatgistarting from IWW). The two possible
reasons behind repeated reluctance for the recogrof minority rights by the international
community were: ideological and the implication it recognition. In the first case, the
individualistic notion of human rights developméais not been willing to accept certain groups
as holder of rights. The second arises from theizatdnce of the international community that
abuse of powers and violation of state sovereigaty occurred in the name and under the guise

of minority rights.

This has minimized the scope of protection of miyorights during the extensive standard
setting as envisaged by the inclusion of a singtividualist version under the ICCPR. Article
27 of ICCPR, though it contains some rights of gvoallective dimension, is more of
individualist as it begins by ‘persons belonging tahe UN Declaration on Minorities has also

primarily taken the individualist approach of miigiprotection.

In the African Context, unlike ICCPR, there is nagte provision in the ACHPR or other
separate instruments dealing with the protectiomioibority groups. This was too unfortunate as
African states had inherited colonial boundarieddennthe uti posidetis principle which
fragmented a single ethnic group. The ever-incnepsonflicts among the diverse ethnic groups
and interventions from neighboring states or peoplee creating a devastating effect on the
peace, stability and development of the contindimus, it is contended that real minority
protection regimes can only be emerged from natiooastitutions by citing the Ethiopian and

South African constitutions.
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However, it is still possible to argue for the eéasce of minority rights protection regimes under
the ACHPR. In the first place, members of minogtgups can invoke the safeguards of equality
and non-discrimination. If there is any differehti@atment on the basis of their membership in
a certain minority group (ethnic, linguistic, rebgs, etc) which prejudices their rights, it is
possible to challenge. Freedom of religion, rigiftparticipation in the government of ones state
(political participation), freedom of associaticessembly and expression can also essentially

serve the rights of minorities.

The more pertinent grounds of minority protectiorithe ACHPR can be the principle of equality
of peoples, the rights of people to existence siEdetermination, and the right to development
(Arts.19-22 of ACHPR). The notion of ‘peoples’, tigh usually taken from colonial aspect or

oppression by external(alien) power, there has laestrong argument to apply it within the set
up of sovereign state and its peoples. Thus, A&rtlé of the ACPPR on the equality of peoples
would be a condemnation of all hegemony-de jurdeofacto-exercised by one or more ethnic
group over one or more others. Similar approachtakesn by the African Commission when it

stated that the right of equality peoples to equdlad not been violated by the Government of
Mauritania. It has been contended that Article 1¢he Charter would thus serve to prevent all
discrimination against any particular ethnic groipother words, all discriminatory practices

aimed at its members solely on the basis of thembrership of that group.

The rights to existence and self-determination @teer closely related rights of paramount
importance to certain minority groups. The righetastence relates to the right of certain groups
of people (as minority) to physical existence. THike the Genocide Convention, it prohibits

the acts directed towards extermination of ceraaqups of peoples including minorities.
The last to come in this relation is the right ebples to self-determination. Even if the holders

of this broad right have been still debatablesipossible and legitimate for certain minority

groups to claim the right to self-determination.
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It is more plausible to invoke the internal dimemsiof the political, economical, social and
cultural self-determination of certain group of pls whatever meaning is given to the later
term. Of course, the practice of African Commissiaa revealed in the Katangese secession

case, confirms the same position.

Therefore, minority groups can (through the instearality of these rights) ensure their right to
separate identity. Ensuring ones separate anddistentity in turn requires an exercise of a
series of other rights such as linguistic rightsltural rights, participatory rights and even
including the right to equality. Owing to their nancal inferiority and non-dominant position,

minorities should be positively assisted in keepihngir distinct identity though this does not

prevent any voluntary assimilation.

3.4.2. Indigenous Peoples

The term ‘indigenous’ in ‘indigenous peoples’ righis a result of significant population
movements spearheaded by colonial conquest, mastemulispossession, and displacement,
particularly in the Americas and Australia. ‘Indigris’ came to be defined in opposition to
those who came later (‘second peoples’), who dabxt ‘first peoples’ through conquest and
colonialism. The ‘primitive’ cultural distinctivess of a particular group also emerged as a

further defining feature denoting indignity.

In the international arena, it is the ILO which tbe first time adopted a separate Convention in
1957 and lager in 1989 concerning Indigenous anbdallPeoples in Independent countries.
Echoing the ‘first peoples’ and ‘primitiveness’ mlents, the later convention applies to people
who descended from populations ‘which inhabited toentry...at the time of conquest or

colonization’, and whose ‘status is regulated... lbgirt own customs or traditions’. The basic

obligation of state parties is to guarantee theseigs ‘the full measure of human rights and
fundamental freedoms’. Since few states ratifieds tbonvention (esp African states are
reluctant), the UN developed other institutionalcimisms-a Working Group on Indigenous
populations and a Special Rapporteur for IndigerReaples.
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According to such initiatives, the UN came up witlke working definition of indigenous
populations as follows:
Indigenous communities, peoples and nations argetighich, having a historical
continuity with pre-invasion and pre-colonial sd@s that developed on their
territories, consider themselves distinct from otBectors of the societies now
prevailing in those territories or parts of themhéy form at present non-
dominant sectors of society and are determinedasayve, develop and transmit
to future generations their ancestral territoriemd their ethnic identity, as the
basis of their continued existence as peoples, deo@ance with their own

cultural patterns, social institutions and legakssms.

The indispensable element of the definition of getious peoples seems to be the desire or
interest in the preservation of certain historemadl traditional characteristics of the group. These
include a groups desire for maintain the continoityts distinctive characteristics, preserve its
ethnic identity, maintain occupation of its ancalskands, keep its religious beliefs and use of its
language.

Thus, can you at this point distinguish betweenamin and indigenous peoples?

After a long process within the UN, the Human Rsg@buncil in June 2006 approved the UN
Declaration on the Rights of Indigenous peoples thislwas adopted by the GA on Sept. 13,
2007. This declaration discards the notion of &likm’ and introduces the right to self-
determination of indigenous peoples (Arts 3&4). sTimcludes the right to autonomy in their

internal and local affairs.

The involvement of African states in the UN iniivas has been very limited: no African state
has ratified the ILO Convention 169 and of the 1f8ican members of the Human Rights
Council, only four of voted in favour of the UN Daration. The resistance to accepting the
rights of ‘indigenous peoples’ is due in to thes@sation of the term with colonialism,

informing uneasiness about the determination of tir&i peoples’ are, and fear the recognition

of the right to self-determination. Even in Janu2d97, the AU assembly expressed its concern
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on the destabilizing effect of the UN Declaratiowaking its blind acceptance of the principle

‘uti posidetis’.

It is said that in Africa, most nationals are imywag degrees ‘indigenous’ in the original sense
of the term. Attaching the term to only one patcigroup would, therefore, be an unacceptable
privilege of a part of the nation and would underennation-building. Therefore, the need to
focus the term indigenous to refer to ‘marginalignd ‘self-identification’ rather than priority of

time’ developed in Africa.

However, it is asserted that indigenous group ntidlybe identified, mainly on the basis of their
life style and the ethnical imperative of their giaality and vulnerability. It is the confluence of
a historical dependence for survival on the lan®gngplified, in Africa, by a life of hunter-

gatherer and pastoralists, and a present day negled exploitation that constitute an
‘indigenous’ group. It is precisely their tradit@ln lifestyles that left indigenous groups
unprepared for life in a modernizing state, erodimg basis of their survival, increasing their

vulnerability and exposing them to the real rislegfinction.

Like the minority cases, the African Charter doed expressly include indigenous peoples
within its ambit. However, it is still possible targue that indigenous peoples can be
beneficiaries of the charter-guarantees both asndividual and collectivity (from peoples
rights). Among these, one could be the right t@aomy as clarified in the Katangese secession
case. It is also interesting to note that the AficCommission has provided an institutional
foothold for the concerns of indigenous people2dA2 when it established the Working Group
on Indigenous Populations or Communities in Afridde Working Group prepared a report
which was adopted by the Commission in 2003. Ia tary significant report, the Commission
takes the view that indigenous peoples are présemany African countri€s that the African
charter guarantees their rights as individuals ‘aedples’, and that state parties to the charter

routinely violate these rights.

. The Working Group Report includes referencéntoBatwa/Pygmy(Central Africa), Hadzabe(Tanzania),
Ogiel(Kenya), San(South Africa), Masaai(East Afyjddimba(Namibia), Tuareg(West and North Africa),
Ogoni(Nigeria), and the Berbers(North Africa), bhea self-identification and traditional lifestytategorizing the
groups above into ‘hunter-gatherers’ and ‘paststsil as primary indicia.
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Dear students, is there any notion of indigenouspjaes in Ethiopia, be it under FDRE or

Regional /State Constitutions? Discuss.

Review Questions

1. What are the salient features of ACRWC as dististged from the UN CRC?

2. Do you think that ACRWC has sufficiently addrestieel problems of African children?

3. Give your comment on the necessity of having Aflicdouth Charter, esp. when the
groups within its ambit are already covered under-gxisting instruments (ACHPR,
ACRWC, APRW, etc). Is that not unnecessary dupbcét

4. Do you think that the new African Protocol on thegtRs of Women is capable of
resolving the problems of African women?

5. What major changes are introduced by the Women&oPol vis-a-vis pre-existing
instruments on the same subject?

6. Can parties to the APRW be bound by the provish€EDAW via the mandatory
reference under article 18(3) of ACHPR?

7. What are the reasons behind for early adoption &) RRefugee Convention? Can that
intention adequately accommodate the later or ntimefuge problems in Africa? Thus,
what are the major draw backs of this convention?

8. What are the protective regimes of IDPs? To wh&trexare the international community
bound to protect these groups?

9. What criteria can you to distinguish between mitiesiand indigenous peoples? How far
the African human rights system addressed thesighthese groups, if any?

10. Discuss the role of domestic constitutions in thetgxtion of the rights of minorities and

indigenous peoples by taking the position FDRE ttri®n.
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Chapter IV

The African Human Rights Enforcement Mechanisms

4.1. Introduction

Dear students, in the Second and Third Chaptershawe seen the substantive rights as
enshrined in the African Charter on Human and ReoRlights and the special protection to
vulnerable groups under different human rightsruments in Africa. Any law, national or
international, is useful to the community onlytifcan be enforced. It does not serve any good
purpose to have a beautifully constructed and glarésgal instrument (including human rights
instruments) which can not be put in to actiontiis Chapter we are going to examine the
enforcement mechanism for the rights and freedamdsobligations provided for in the African
Charter and different human rights instruments fricaAn. We are going to also see the role of
regional initiatives like NEPAD, NGOS and civic argzations in enforcing human rights in
Africa.

4.2 The African Commission on Human and Peoples’ Bhts

The African Commission is the only organ specialigated in 1981 for the purpose of verifying
the implementation of the African Charter. Artic3® of the African Charter established the
African Commission as an organ of the Organizatbm\frican Unity (OAU). Although very
much geared to promoting human and peoples’ rights,Commission’s activities also entail
protection; however, in this area, its role is medry offset by the role played by the supreme
body of the OAU, the Assembly of Heads of State @uwdernment, now the Assembly of the
Union. Dear students, in this section we will exaenihe organization, operation and function of
the Commission as well as the procedural aspetating to its activity for the protection of
human and peoples’ rights.
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4.2.1. Composition

The African Commission consists of eleven indepahde=xperts. Members serve in their
personal capacity and should be known for theih hgputation, morality, integrity, impartiality,
and competence in relevant matters (Art.31). Intremh to previous compositions, members of
the Commission today satisfy most of the criteganeell as representing a broad geographical

balance.

Members of the Commission are elected by secré&ithal the Assembly of Heads of State and
Government after nomination by the state partiethéoAfrican Charter (Art.33). States must

nominate candidates four months before the election

Members of the Commission are elected for a six peaod and are eligible for re-election. To
ensure that the Commission is gradually renewedl téhm of office of four of the members
elected in the first election ends after two yemrd the term of office of three others after four
years; immediately after the first election, thaioman of the Assembly of Heads of State draws

lots to decide the names of the members concefe@7).

When they have been elected and before taking figepimembers of the commission must, at a

public sitting, make a solemn declaration to disghdhief duties impartially and faith fully.

Members of the Commission serve in a personal dgp@iat.31 (2), Rule 12(2)). It might have
been feared that, as laid down by Article XXI oé tBAU Constituent Charter in relation to the
Specialized Committees, the Commission would bepas®d of ministers or plenipotentiaries
of Member States; although created "with in the&drgation of African Unity" (Art 30), the
Commission does not therefore constitute one cfetli&pecialized Committees." whose status
is regulated by Articles 20 to 22 of the OAU Charte

Page | 118



4.2.2. Function of the Commission

Apart from the duties which may be assigned toGbenmission by the Assembly of Heads of
State, Articles 30 and 45 of the African Chartesigis three main duties to the Commission:
promoting human and peoples’ rights in Africa, pating those rights and interpreting any of
the provisions of the African Charter. At no poimses the African Charter define what it
understands by "promotion" and "protection" of hamand peoples' rights; it merely gives
examples of promotional activities. The Rules obdedure are equally discreet on how these
two concepts should be understood. According taukes, promotional activities are essentially
those laid down in Article (1) of the African Chartand also include consideration of the
periodical report of state parties; however, theleRuconfine protection activities to
consideration of communication from states pattesthers.

As envisaged by the African Charter, the activitiespromote human rights aim to publicize
human rights and develop and encourage respec¢héon. So, these can be a whole range of
activities, all of which help to raise the awarene$ the main parties concerned - those who

govern as well as those who are governed - touhgah rights issue.

As for the activities of protection, their contéatmore clearly circumscribed since, under the
terms of the Charter and the rules of procedurey ttonsist solely of the consideration of
communications pleading to alleged human rightdatimn. However, the communication’s

protection activities are not in fact confined $pk® the consideration of communications.

I. The Promotion of Human and People's Rights

Dear students, Article 45(1) of the African Chamr@wvisages three main functions: information
and research, consultation and cooperation witlilaginmstitutions; Article 62 suggests a fourth

relatively important function; consideration of tperiodical reports from states.

Information and research is the Commission’s praonal activity, par excellencgits purpose

being to raise public awareness of the human rigktee in African public opinion. Among other
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things, the Commission’s task will be to "collectcdments, undertake studies and research on
African problems in the field of human and peopigbts”, to organize seminars, symposia and
conferences, to disseminate information and to @rge national and local bodies concerned
with human and peoples’ rights.

The Commission has also a consultative role wiliicAn countries, one of its tasks here being
to give its views or make recommendations to gavemts and to formulate and lay down
principles and rules aimed at solving legal prolderlating to human and peoples' rights and
fundamental freedoms upon which African governments/ base their legislation. In other
words, it has a genuine role in providing experiham provisions of the African Charter, this
role is of particular importance as it concerns @fréhe essential aspects of the implementation
of the Charter.

Dear students, another task of the Commission isct@perate with the other African or
international institutions interested in the proimmotand protection of human and people’s rights,

This is an aspect of the promotional activity whicehould not neglect.

Since its creation, the Commission has actuallg particular attention to this type of activities.
In this way, it has established contacts with, dgample, the United Nations Human Rights
Centre, the United Nations High Commissioner fomtdn Rights, the European Commission
and Court of Human Rights, the Inter- American Cassion and Court of Human Rights,
UNESCO, the United Nations Economic CommissionA#fica, the European Community or
the European Union.

The other important task of the Commission is tbasaeration of the periodical reports of
states parties. This task is not, strictly speakemgrusted to the Commission by the African
Charter, for Article 62 merely lays down that, gvéwo years, states parties should submit a
report on the legislative or other measures takegivte effects to the rights and freedoms which
are the objects of their undertaking; it does natesfor whom the report is intended or what
action will be taken upon it. However, at its™drdinary session, the Assembly of Heads of

State and Government expressly decided to entanstideration of the periodical reports to the
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Commission and to authorize it to draw up geneuadajines for states parties on the form and
content of these reports. It is therefore to Cha}i¢ of the Rules, which is entirely devoted to

the Commission’s promotional function functions.

According to rule 81 of the Rules of Procedureséheports should indicate, where possible, the

factors and difficulties impeding the implementatuf the provisions of the Charter.

Under Rule 83, the report is then considered byGbenmission at a session whose venue
opening date and duration have been communicagfmd hand to the state concerned, which
may send a representative. The periodical reporéxiamined at a public meting of the

Commission, which may therefore also be attendedlbMGOs with observer status with the

Commission. The Commission generally appoints dniesanembers as reporter and, after the
presentation of the report by the representativin@fstate concerted. At the end of the meeting
to consider the report the Chairman of the Commisénforms the representative of the state
concerned that a report on the deliberations wlisequently sent to his government; this report
generally contains the Commission’s observatiorss amy requests for clarification of point

which remained at the meeting to consider thertepbe state concerned may thus be given a

date by which this additional information shoulddadmitted.

Dear students, in general, the exercise by the dssnon of this important aspect of its function
to promote human and peoples' rights has not d&¢thaén a great success to date, essentially
because the state parties have seldom demonstratetequisite diligence and rigour. The
second serous problem affecting the Commissiosls a& considering the periodical reports is
that, even though certain states parties do apiardacide to submit their reports to the
Commission, they fail to send a representativeneo @ommission’s session, even though duly

informed that their report will be discussed there.

Under its Rules of Procedure, the only "sectiordilable to the Commission when performing
its function of considering the periodical repoitsits power to refer the matter to the supreme
organ of the African Union and to the states partignder Rule 86, the Commission is transmit

to all the states parties its "general observatioade following the consideration of the reports
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and the information submitted by the states corezkrthese observations, together with the
reports, may also be transmitted by the Commistiothe Assembly of Heads of State and

Government.

II. The Protection of Human and Peoples’ Rights

Dear students, the protection of human and peajpdss is also the Commission’s task to
"ensure the protection of human and peoples' riginider the conditions laid down by the
African Charter" (Art. 45(2)). Accordingly, its p@ss may be assessed on the basis of the nature
of the human and peoples’ rights violated, the datkplace of their violation and the status of

their subjects, active as well as passive.

Material jurisdiction or jurisdiction ration material

The Commission is entrusted with the task of enguthe protection of human and peoples'
rights "under the conditions laid down" by the &&mn Charter, the Commission's task to ensure
compliance with will be the duty of the state toplement the rights, freedoms and duties set
forth in the African Charter to which the two sgecduties placed on the state by Articles 25
and 26 will naturally need to be added. In its\atiof protection, the Commission should
therefore not deal with the individual’'s failure tmmply with his duties but only with the

violations of the human and peoples’ rights asaeby the African Charter.

Dear students, it should be emphasized that theakfrCharter makes no distinction as between
individual rights and collective rights on the ohand, and civil and political rights and
economic, social and cultural rights, on the otliee;inescapable conclusion is there fore that it
is the Commission’s task to deal with the failuf@state to respect any right falling with in any

of the above-mentioned categories.
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Territorial jurisdiction or jurisdiction ratione loci

Neither the African Charter nor the Rules of Pragedf the Commission deals with this matter

satisfactorily. The first Article of the Charteygadown in very general terms that:

“The member states of the {African Union} partiesthe present Charter shall recognize
the rights, duties and freedoms enshrined in thigrter and shall undertake to adopt
legislative or other matures to give effect to tkiem

and its Article 30 lays down in equally terms thatAfrican Commission shall be established to
“promote human and replies rights and ensure fhreitection in Africa.” Yet it is implicit that
the Commission may deal with violations of human @eoples’ rights in the territory of any
state party to the African Charter.

Nor does the relative lack of precision of the édm Charter in this respect precede the
Commission from also being able to deal with a atioh of human right to which can be
imputed to a state party, even that violation tptace outside the territory under the jurisdiction
of that state.

Temporal jurisdiction or jurisdiction ratione temporis

Dear students, on this point, the texts are silget;in accordance with the well established
principle in international law that treaties aret metroactive, only violations of human or
peoples’ rights subsistent to the entry in to foo€¢he African Charter with respect to the state
concerned should be brought before the Commissioother words three months after the date
of the deposit by this state of its instrument afification or adherence (Art.65). The
Commission thus declared a communication allegunmgdm rights violations by an African state

not yet party to the African Charter inadmissible.
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The African Commission had occasion to deal wittagse in which it recognized its jurisdiction
to consider acts which had taken place before iy én to force of the African Charter with
respect to a state, yet continuing to produce fieces after the entry in to force. In the case
concerningJohn K.Modise V.Botswanthe Commission after noting that Botswana hadieatif
the African Charter on 17 July 1986, held indee:th

“Although some of the events described in the comoation took place before
ratifition, their effects continue to the presealydThe current circumstances of
the complaint is a result of a present policy denigaken by the Botswana

government against him”

Personal jurisdiction or jurisdiction ratione personam

1. Jurisdiction ratione personaeavith respect to the Applicant

A matter may be referred to the Commission by datesparty to the African Charter (Arts.47
and 49) whether the individual or people whichhis victim of the alleged violation is or is not

legally attached to it.

A communication may also be considered by the Casion at the request of a simple majority
of its members (Art.55 (2)) under an original prhees in which the individual is closely
involved. Although not formally designated as sibghthe African Charter (Arts-55 et set) the
individual is in fact the potential author of thethler communication” it provides for; the
Commission’s Rules of Procedure leave one in ndotlabout this. Rule 104(10 (“Request for
Clarification”) lays down, for example, that the @mission may request the author of a

communication to specify his name, address, agearfdssion.

The revised version of Rule 114 (current Rule 1'¥sdfnissibility of the Communication")
contains far fewer details on this point, merelgtiag as it does that "(tjhe Commission shall
determine questions of admissibility pursuant ttiche 56 of the Charter". However, this is not

important because, as under the former Rules otedoe, the Commission continues to
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consider communications addressed to it by nonmgovental organizations based in the African
continent or outside it (Amnesty International,elmghts, International Commission of Jurists,
International PEN, Lawyers' Committee for Human HRsg etc), or by individuals; in this

connection, it should be noted that the commisdidmot hesitate to deal with communications
lodged by an individual on behalf of another indival even though the author of one of these

communications was not resident in the territorg state party to the African Charter.

2. Jurisdiction ratione personae with respect tthe Respondent

The Commission may only deal with violations of lamand peoples' rights by a state, yet this
State must also be a party to the African Cha’ets(47 and 49); Rule 102 (2) of the Rules of
Procedure of the Commission provides that "No comipations concerning a state which is not
party to the Charter shall be received by the Cassion or placed in a list under Rule 103 of the
present Rules." The Commission thus declared "ingglbte” a number of communications

lodged against African States not then partieh#oAfrican Charter, such as Angola, Burundi,
CameroonEthiopia,Kenya, LesothoMalawi, Morocco, or non African States such as Bahrain,
Haiti, Indonesia, the United States, or Yugoslavifiese communications were declared
"iInadmissible” pursuant to the abovementioned R2 ("seizing of the Commission") which

was then Rule 101.

Like the European Convention on Human Rights (Ajt.before the control machinery
established by the European Convention was restedt but unlike the American Convention
on Human Rights (Art. 45), the African Charter does make the seizing of the Commission by
a State subject to a prior declaration of accegariahe jurisdiction of this body by the state
challenged. Lastly, it is self-evident that a ndat§ entity - be it an individual or an organizatio
- can in no circumstances be brought before therigsion: this is shown both by the relevant
texts and by the very object and purpose of thécafr Carter. In this connection, it should be
noted that the Commission has received a commumcalleging a violation of the African
Charter by the Organization of African Unity and igth the Commission declared

"inadmissible".
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Procedure before the Commission

The Commission's activity for the protection of rammand peoples' rights chiefly consists in
considering violations of any right or freedom qargeed by the African Charter brought to its
attention by "communicatiorwhich, as we have seen, may be of State as welliaste origin.
The procedural aspects surrounding this activigy regulated by Chapter Il of part 1l of the
African Charter (Arts.46 to 59) and Chapters XVidaXVIl of the Commission's Rules of
Procedure (Rules 88 to 120). However, it will béedlothat although, regardless of the nature of
the communication, the outcome of the procedurerkethe Commission is identical, namely,
the preparation of a report, this is not so asrosghow that procedure is set in motion and
develops: the conditions governing the admissibdibhd consideration of communication vary
indeed according to the nature of their author. difference is patent where the admissibility of
communications is concerned. And also as regamls tbnsideration; for example, the text of
the African Charter makes consideration of the éotbommunication” subject to a veritable
procedural shuttle between the Commission and gseibly of Heads of State. Yet we will see
that, in practice, the procedure followed by thar@assion is not always faithful to that laid
down by the letter of the African Charter, as th@rnission has assumed certain powers that it
does not formally posses, regardless of he diffexenbetween the procedures for
"communication from states parties" and that fothéo communications”, it is nevertheless

clearly geared to the same objective, namely, ¢iation.

I.  Procedure for" Communications from states Parties

It is in relation to this procedure that the de$meconciliation is most clearly apparent. Indeed,
Articles 47 to 49 of the African Charter provide alternative to any State party having found
that the provisions of the Charter have been \edlaby another state party. They offer the
requesting State a choice between two proceduréhwitie Commission's Rules of Procedure
designate in a highly revealing manner as "procedar communications-negotiations" and
"procedure for communications complaintie former possibly leading to the latter, which

alone of the two truly sets in motion the procechetore the Commission. As indicated above, it
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is only recently that the Commission was seized tloe first time with an inter-state
communication worthy of the namm,other words from a State party to the Africara@ar and
lodged against another State party; the Commigbierefore has no true practice in this respect,

and we will consequently limit our examination $pko the text of the African Charter.

Il. Procedure relating to "communications-complaints”

Under Article 49, it may also be initiated by atstautside any conciliation attempt. This
alternative, which did not exist in the draft Aftic Charter, seems a priori to conflict with the
intended aim, which | conciliation. In fact, conatlon is always possible at all stages of the
procedure before the Commission; indeed, the sgizih the Commission, without prior
conciliation, thus enables a requesting state toidaentering into direct contact with the
addressee state in cases where such contact desioéd for diplomatic reasons. However, it
should be noted in this connection that there ¢ergain contradiction between the texts of the
African Charter and that of the commission's rdéprocedure (both in its original version and
in the version as amended in 1995). Indeed, a®wmilyrworded (see rule 93 (2) and Rule 97),
the rules take no account whatever of the alteragiroposed to the requesting state by Article
49 o the African Chartethe essential consequence of this is to preventammunication from
being submitted on the basis of article 49. 1998 dithors of the Rules therefore need to clarify
this; meanwhile, we will adhere to the text of &kfeican Charter which, as it is a treaty, remains

the only reference instrument in this matter.

1. Seizing of the Commission

Whether it is the continuation of a fruitless negjidn procedure or without such a first step by
the requesting sate, the procedure relating to heonications-complaints” will start with
notification of the chairman of the Commission. Amgoother things, this notification must
mention:
a) Measures taken to try to resolve the issue purst@rirticle 47 of Charter
including the text of the text of the initial commaations and any future written

explanation from the interested States partieeéaharter relating to the issue;
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b) Measures taken to exhaust local procedure for &ppea
<) Any other procedure for the international invedima or international settlement to

which the interested States parties have resorted".

Although not apparent from the wording of this psian, it is clear that the requirement of its
sub-paragraph (a) will not apply in the event aoanmunication submitted pursuant to Article
49.

Duly informed by its Secretary that it has beerzesgiof a communication, the Commission
considers the communications received in closedi@esAfter consulting the States parties
concerned, it may issue, through the Secretaryssprelease on its closed sessions for the
attention of the public (Rule 96).

2. Consideration of the Admissibility of the Commurication

The conditions for the admissibility of the comnuation are laid down by Article 50 of the
African Charter and rule 97 and are three in numB&e exhaustion of all available local
remedies is laid down by article 50 of the Afric@harter and rule 97 (c) , while the other two
conditions, the exhaustion of the conciliation gauare and the expiry of the time-limit of three

months set by Article 48 of the African Chartee &id down only by rules (rule 97 (a&b)).

i. Exhaustion of local remedies

According to article 50 of the African Charter, ti®@mmission can only deal with a matter
which is submitted to it "after making sure that lacal remedies, if they exist, have been
exhausted, unless it is obvious to the Commisdiahthe procedure of achieving these remedies

would be unduly prolonged".

This is a cardinal principle of international laelating to diplomatic protection and dear to all
international systems for the protection of humigihts. This rule essentially seeks to protect

state sovereignty; it is founded on the principlattthe State challenged must first be given an
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opportunity to rectify the litigious situation with the framework of its own internal legal
system. Moreover, the Commission has had occasioarhment many times on this principle in
the following terms:
“The requirement of exhaustion of local remedissfaunded on the principle that a
government should have notice of a human rightdattan in order to have the

opportunity to remedy such violations before beiatjed before and international body".

Again according to the Commission,

"requiring the exhaustion of local remedies alsocsuees that the Arian
commission does not become a tribunal of firstaneg, a function that is not in

its mandate and which it clearly does not haved¢iseurces to fulfill."

Under the terms of Article 56 (5) of the African &ter, the exhaustion of local remedies is also
a condition of the admissibility of the "other commnications” and since the Commission has so
far only considered this conditions in the contestt these "other communications".
Methodologically speaking, it seems more logicdltogpursue our examination of this condition
at this point and to refer the reader to our amslgsthis question in the section devoted to this
second type of communications. The examinatiomefcondition laid down by Article 56 (5) of
the Charter can therefore be transposed mutatisndist on to the condition laid down by

Article 50 of the same instrument.

Finally, it should be underlined that it is doubtfiow appropriate the rule of the exhaustion of
local remedies is in a case entailing the violatminthe African Charter apart from any

consummate violation of the rights of an individusuch as, for instance, the failure to respect
the obligations lid down in Articles 1, 25 or 26tbe African Charter; in that case, indeed, as it
is a matter of the infringement of a right of that® and not of the individual, the rule should not

normally be applied in such circumstances.
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ii. Failure of the conciliation procedure

This condition confirms the preference displayedh®yAfrican Charter for negotiated solutions.
However, as indicated above, this condition laidviddoy Rule 97 betrays the letter of the
African Charter as it does not take account ofdpgon offered to States by its Article 47 and
48, which assign and important role to conciliatitims condition is not justified in the context
of the extraordinary procedure of Article 49, whiglrmits direct seizing of the commission
without any prior conciliation. This condition sHduherefore only be required in the former
situation; this is the only way of maintaining thdole integrity of the text of the African
Charter.

iii. Expiry of the three-month time -limit laid dow n in Article 48

The expiry of the three-month time -limit from tdate the original communication is received
by the addressee state (rule 91 (1)) is also orteeotonditions for referring the matter to the
Commission in the context of the procedure relatmghe "communication-negotiation". It is
only meaningful in the context of this procedurena and, like the previous condition, should
not be a condition of the referral of the mattetht® Commission on the basis of Article 49.

Ultimately, the exhaustion of local remedies appédar be the only inescapable condition of
admissibility, the other two conditions being regdi only in the contest of admissibility, the
other two conditions being required only in the teci of the procedure laid down by Articles 47
and 48. This relative flexibility of the African @her and the rules of procedure as regards the
conditions for the admissibility of communicatioftem sates is otherwise only found in the

International Covenant on Civil and political Right

3. Consideration of the admissible communication

Prominently placed at the beginning of ChaptepHlthe procedure of the Commission, Article
46 of the Charter authorize the commission to teteoany appropriate method of investigation

and, in particle, to hear any person capable ofgktdning it. This provision, therefore,
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authorizes the Commission to hear witnesses su@m@svhy not after all, national liberation
movement or a non-governmental organization. Neithe African Charter nor the Rules of

procedure envisages the possibility for the Comiamst carry out on-the-spot investigations.

The Commission may also ask the States concernpdbtade it with any information it may
judge necessary or to inform it, orally or in wigi of any observations they may gave (Article
51 (1); Rule 99). In that case, it fixes a timeififor the submission of such information or
observations.

The States parties to the dispute have the righeteepresented when the case is considered by
the Commission and by making oral or written obagons (At. 51 (2); rule 100). This, it should
be noted, is right of the States parties, not g dithe Commission could nevertheless oblige the
parties concerned to appear by an extensive imifpon of the power it is granted by Article 51
(1) of the African Charter and Rule 99 of the rudéprocedure.

Although this in one way prejudges its decisiontlo® merits, the Commission, it would seem,
also has the power to inform the state party corezkof "its view on the appropriateness of
taking provisions of taking provisional measuresvoid irreparable damage being caused to the
victim of the alleged violation". This power isdadown by Rule 111 ('Provisional Measures")
and although this provision is found in the chapdar procedure in connection with "other
communications”, it may, in our view, also appltlie context of the procedure considered her,
however, the convoluted wording of rule 111 meré&dys down the possibility for the
Commission to recommend measures of protectiaioat not clearly give the Commission the
power to request a State party to respect them.

A further point is that, throughout this stage lo¢ tconsideration of the communication by the
Commission, this body remains at the disposal efgarties for an amicable settlement of the
case (Art. 52; Rule 98). Only when in possessiballahe essential information relating to the
case under consideration and after seeking an hhlaicettlement of it, does the commission
prepare a report.
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1. Procedure Relating to "Other communications”

This procedure is regulated by articles 55 to 58hefAfrican Charter and Articles 102 to 120 of
the rules. In many respects similar to the prooedalating to inter-State communications, it is
nevertheless appreciably more complex and is gedetry much stricter rules. Ultimately,
everything in this procedure indicates a desiredwtrol and channel as strictly as possible the
flow of these communications which, since they nm@yme from either individuals or
organizations, have every chance of exceeding mbeu those from the states parties to the

African Charter.

I. Seizing of the Commission

The rules of procedure-like the African Charter- dot specify what form these "other
communications” should take. However, Rule 104itledt"Request for clarifications”, states
that the Commission may request the author of ammamication to furnish clarifications on the
applicability of the African Charter to his /herromunication, and to specify, in particular, 1)
his name, address, age and profession, providiogf @f his/her identity even if requesting
anonymity of the Commission, 2) the name of theeSparty referred to the communication, 3)
the purpose of the communication, 4) provisionabbhe Charter allegedly violated, 6) the facts
of the claim, 7) the measures taken by the auth@xhaust local remedies, or explanation why
local remedies will be futile and 8) the extentoich the same issue has been settled by another

international investigation or settlement body.

il. Consideration of the admissibility of the communic#on

To be admissible, communication must meet certanditions which, according to Article 56 of
the African Charter, are seven in number; naméigy tmust indicate the identity of their
authors, must be compatible with the charter of @rganization of African unity, ust be
submitted after the exhaustion of local remediesstnbe submitted within a reasonable period
and must respect then bis in idenprinciple. The current Rules of Procedure do rut any

further condition, as was the case before theirrmment in 1995. Indeed; Rule 116 merely
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indicates that "the Commission shall determine tjoes of admissibility pursuant to Article 56
of the Charter". The conditions of admissibilitydaown by Article 56 to the African Charter

are more or less the same as those laid down bgtber three reference instruments.

iil. Consideration of an admissible communication

It should first be pointed out that, even durings tphase, the Commission can reconsider
decision of inadmissibility if it is seized of apgication to this effect and that the author of a
communication can always withdraw it, thus puttiag end to the proceedings before the
Commission.

When the communication has been declared admisgibheist be brought to the attention of the
State concerned before it can be examined on thigsmihis is a procedural requirement laid
down by article 57 of the Charter and Rule 1A@: reasons of convenience and perhaps also
streamlining, and as it is permitted to do undeteRLL4(2), on a number of occasions the
Commission has grouped together communicationssigane State and delivered one single
decision covering all the cases concerned. Comratiaits (regardless of their origin-State or
non-State) are considered by the Commission atagaisession, although the Commission
always has the possibility of revealing all or pafrithe content of it discussions by publishing
press releases. We will examine the general aspétie procedure for considering admissible
communications, as well as some of its particutgreats such as the use of certain methods of
investigation, the possibility for the commissiam indicate provisional measures or to seek
amicable settlement of the case.

4.3. The Committee on the Rights of the Child

A Committee of Experts (Art. 38@f the African Charter on the Rights and Welfarahef Child

1990) monitors the Charter on the Rights and Welfair the Child. The first meeting of the
Committee was held in 2002. It has a broad manttaggromote and protect the rights and
welfare of the child (Art. 42 of the African Chartan the Rights and Welfare of the Child 1990).

Unlike the United Nations Committee, the CommittdeExperts has competence to receive
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individual complaints which are to be dealt witmfidentially (Art. 44 Art. 42 of the African
Charter on the Rights and Welfare of the Child 39®@ugh in line with the approach of the

United Nations, reports of the Committee are tovimely disseminated.

4.4 The African Court of Human and Peoples’ Rights

The date 25 January, 2004 is a memorable dat&éoAtricans and all those other advocates of
human rights protection all over the world. Thisedmarked the entry into force of the Protocol
which established the African Court on Human anopies’ Rights.

Article 66 of the African Charter lays down the sipé protocols or agreements may, where
necessary, supplement the provisions of the Charkes Article did not remain a dead letter, as
it was precisely by virtue of a Protocol that, tmé@ 1998, the States parties to the African
Charter created the African Court of Human and RediRights, a judicial body intended to
reinforce the safeguards of safe mechanism instltby the African Charter in 1981. Article 1
of the Protocol establishes the Court, emphasithagit is established within the framework of
the African Union (hereinafter AU). We will now gm to consider, in turn, the organization,

operation, functions and procedures of this Court.

1. Organization of the Court

We will consider the composition of the Court, tipgestion of its seat and the material and

human resources at its disposal.

The Judges

Article 11 of the Protocol lays down that the Coshiall be composed of eleven judgesl that

in no case may it include more than one natiorahfthe same state. To be eligible, candidates
must meet certain condition and, once they ardedethe exercise of their office must comply

with certain rules.
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Bureau

Under the terms of Article 21 of the Protocol, tBeurt shall elect its President and one Vice-
President for a period of two years, and both mayebelected once; their functions shall be set
out in the Rules of Procedure of the Court, andpfesident shall perform his functions on a

full-time basis and shall reside at the at of tloan®

2. Operation of the Court

The Protocol is relatively discreet on the operatd the Court, and it will therefore be for the
court to lay down the precise details of this & Rules of Procedure. We will here consider
some of the rather unusual aspects of the operatitdre Court regulated by the Protocol, taking

them one by one.

Rules of Procedure
Article 33 of the Protocol provides that the Cosinall draw up its Rules and determine its own
procedures and shall consult the Commission asopppte. Here, it should be recalled that the
Court is, in fact, designed to "complement” theiggn Commission (Art. 2 of the Protocol, and
Para. 7 of its preamble). As the Court is essantadsigned judicial functions, consultation
between these two bodies should focus on specifyiagunctions of the African Commission.
2401This point is made by Article 8 (entitled" Considéion of cases"), stipulating as it does that
"the Rules of Procedure of the Court shall lay ddka detailed conditions under which
the Court shall consider cases brought beforeeiaring in mind the complementarity

between the Commission and the Court".
3. Functions of the Court
The Protocol lays down at the outset, in Articl#2at the Court shall, bearing in mind the
provisions of this Protocol, "complement the prtitecmandate of the African Commission”, a

reading of Articles 3 and 4 shows that the Courd hatwofold function: contentious and

advisory.
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A. Contentious Functions

We will now consider the contentious function of tlfrican Court, looking in turn at it
jurisdiction, the procedure followed during the smieration of the cases brought before it and

the decisions it has the power to take.

i Jurisdiction of the Court

As the provisions of the Protocol do not clearlyirdé the jurisdiction of the Court, we will
endeavor to sketch in its major outlines, includihmaterial, personal, territorial and temporal
aspects.

1. Material jurisdiction or jurisdiction ratione mater iae

Article 3 (1) of the Protocol provides for very lbjurisdiction, stating that:
"The jurisdiction of the Court shall extend to edises and disputes submitted to it
concerning the interpretation and application ef @harter, this Protocol, and any

other relevant Human rights instrument ratifiedlvy states concerned".

The formula enshrined in Article 3 of the Protoomost original; it is broad and generous. To
begin with, it makes it possible to invoke befdne Court the violation of the provisions of the
African Charter which, as we have seen, constauib®ld juxtaposition of individual rights and

collective rights, civil and political rights anc¢c@omic, social and cultural rights, as well as
rights and duties. The originality of Article 3 tife Protocol resides in the fact that the Court
could also consider the interpretation and appboatot only of the Protocol itself, which seems

t,2419

self-eviden although the Protocol does not recognize any humggm, but also and above

all it could consider any other legal human righttrument "ratified by the States concerned"

Only two limitations are laid down by Article 3;dghnstrument concerned must be a convention
(as suggested by the ratification requirement) anghust have been ratified by 'the States

concerned". The principle of the relative effectrefaties means that the expression just referred
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to must be seen as the requirement that both tiplicapt State and the Respondent State must

have ratified the convention concerned, in the eeén communication between States.

Theoretically, Article 3 of the Protocol thus autizes the African Court to gear all cases or
disputes concerning, for expel, the interpretabompplication of the very protective provisions
of the two United Nations Covenants of 1966, toakhvirtually all African States are parties, or
those of the 1990 African Charter on the Rights ¥velfare of the Child or the 1969 OAU
Refugee Convention.

2. Personal jurisdiction or jurisdiction ratione personae

The question of the jurisdiction ratione personfthe African Court certainly raised a number
of problems during the process of the elaboratibthe Protocol. In its very first version, the

protocol laid down, in Article 5, that cases coblel brought before the Court by the African
Commission, and by the state party against whiagh ¢bmplaint has been lodged at the
Commission, its Article 6 (entitled "Exceptionalriddiction”) also laid down that "the Court

may, on exceptional grounds, allow individuals, {gmvernmental organizations and groups of
individuals to bring cases before the Court, withbrst proceeding under Article 55 of the

Charter".

We will now consider the jurisdiction ratione pense of the Court as regards the Applicant and
the Respondent; we will also briefly consider tlosgibility open toe certain States to intervene
in the proceedings.

I. Jurisdiction ratione personae with respect to the Aplicant

As defined by the Protocol, access to the Africai€is relatively liberal when compared with
the American Convention or what it was prior to dvdmber 1998 in the European Convention.
For under the terms of Article 5 of the Protochk following are entitled to submit cases to the
Court:

1. the African Commission,
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the State party which has lodged a complaitttécCommission,
the State party against which the complaintidees lodged at the Commission,

the state party whose citizen is a victim otianan rights violation, and

o > 0D

African Intergovernmental Organizations.

A case may also be brought before the Court byma governmental organization with observer
status before the Commission, or an individual,vigled the State concerned has made a
declaration accepting the jurisdiction of the Cdorteceive such cases. The Protocol therefore
lays down the compulsory jurisdiction of the Afmc€ourt for all cases brought before it by the
Commission, a State party or an African inter-gowegntal organization, and the optional
jurisdiction of the Court as regards cases broughtan individual or a non-governmental
organization.

As defined by the Protocol, the jurisdiction of eurt in contentious matters is not necessarily
intended to be exercised in an extension of prangedbefore the Commission. The travail

repertoires of the protocol show that it was oy planned to include all proceedings before
the Court in the immediate extension of those bnbbgfore the Commission, but that this idea
way subsequently abandoned.

The abandonment of the formula initially choserthmy authors of the Protocol means that it can
be concluded without hesitation that they did mdemnd to limit the jurisdiction of the Court
solely to cases brought before the Commission, fifiseé type of case covers those already
having been the object of proceedings before thie#i Commission and subsequently referred
to the Court by the Commission itself or by a Stadety which has lodged the complaint to the
Commission a State party against which the complaas been lodged at the Commission or a
State party whose citizen is the victim of the hamghts violation brought to the consideration
of the Commission. In this first type, the questisrat what stage in the proceedings before the
Commission the case may be brought before the Cbuthe Inter-American context, a case
cannot be bought before the Court until a relayiaelvanced stage in the proceedings before the
CommissionSince the Protocol is silent on the matter, anlihfiany contrary indication in the

Rues of Court, as soon as a case is brought bé#feréommission, both the Applicant State and
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the respondent State or the State whose natioaaic¢tim is could bring a case before the Court,

on the sole condition that they are parties taRfatocol.

The second type of cases covers those submittedtigirto the Court by a state or” African
intergovernmental” organization without any prodegd having been instituted before the
African Commission. The drafting of Article5 (1 ) sufficiently vague to permit a case to be
brought before the court by a State whose natisdhe victim of the violation of aright,
whether a case regarding this violation has beeught before the commission or not.

The third type of case covers those brought diydotifore the Court by an individual or non-
governmental organization without any proceedinggirig been instituted before the African
Commission. This is indicated by Article 5 (3) b&tProtocol, which states that:
“The Court may entitle relevant Non Governmentag@rizations (NGOs) with observer
status before the Commission and individuals tditute cases directly before it, in

accordance with Aricle34 (6) of this Protocol”.

Article 34 (6) of the Protocol lays down the progesifor the deposit of the optional declaration
of acceptance of the compulsory jurisdiction of @wurt. However, it is silent on whether this

decoration can be made only for specific case®a fspecified period of time: for its part, the
Protocol to the African Charter does not require itidividual to be the victim of the alleged

violation; nor does it lay down this requirement fonon-governmental organization wishing to
bring a case before the Court. The court oughtetbez to make a liberal interpretation of the
relevant provisions of the Protocol when draftitg Rules and not require the author of an

application to be the victim of the alleged viobati

Lastly, attention should be drawn to a small amitygin article 5 (3). What indeed, is the
meaning of the expression “The Court may entitl€Hts form of words would suggest that the
Court’s jurisdiction is not automatic and that Ilgimg a case before it depends upon its
discretionary power. Yet, the reference to ArtiBe (6) confirms that the only condition on
bringing a case in this way is the deposit of datation of acceptance of the jurisdiction of the

Court by the state concerned. At this stage, thertGoonly discretionary power would be to
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ascertain the existence of such a declaration, el as the observer status of the non-
governmental organization concerned. Be this asay, the Court has thedmpetence de as
competence The power to determine its own jurisdictiaas clearly shown by article 3 (2) of
the Protocol; in other words, “in the event of gpiite as to whether the Court has jurisdiction,
the Court shall decide”. Ultimately, there was re®d to stipulate that the “Court may entitle”
non-governmental organizations and individuals netiiute cases directly before it; such

permission falls within the sole domain of Statadips to the Protocol.

II. Jurisdiction ratione personae with respect to he Respondent

Every State party to the Protocol may be brougfdreehe Court by the African Commission, a
State party or by an African inter-organizationagjanization, without it needing to give its
consent either by the prior deposit of a declanratibacceptance of the compulsory jurisdiction
or the Court or in any other way; the jurisdictiohthe Court is compulsory for it solely by
virtue of its accession to the Protocol. In theetrdmerican system, the jurisdiction of the Court
is optional; this was also the case in the Euroggatem prior to the entry into force of Protocol

No.11, which made this jurisdiction compulsory nethass of the status of the complaint.

However, a State party to the Protocol cannot bedirt before the Court by an individual or a
non-governmental organization unless it has firatlenthe declaration laid down in Article 34
(6), by which it accepts the Court’s jurisdictiandeal with such case¥>® The question arises
whether a State may nevertheless agree to be drbafgire the Court by expressing its consent
on a case-by-case basis, other than by the prositeof its declaration as laid down in Article
34 (6).

[ll. The opportunity to intervene for states with an interest in a case

Article 5 (2) of the Protocol states that” (w)herState party has an interest in a case, it may
submit a request to the Court to be permitted to”jorhe wording of this provision is not
particularly fortunate since it seems to be an garal of two quite different legal institutions —

the joinder of cases and the intervention of adtBitate in a case. For a judicial body, the joinder
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of cases entails the consideration of two or moterielated cased, the initiative for such joinder
lying with the judicial body concerned. The purpasentervention is quite different. In general,

when a State has an interest in a case betweenttweo States, it may submit a request to the
Court to be permitted to intervene; moreover thishie language used in the French version of

this provisionand also that of Article 62 (1) of the Statutetwd tnternational Court of Justice.

3. Temporal jurisdiction or jurisdiction ratione tempo ris

As the Protocol provides no pointers on the questicthe Court’s jurisdictiomatione temporis
the organ should as a rule only hear cases andtdspvhich have arisen after the date of the
entry into force of the Protocol with respect t@leatate party concerned; this is the solution
which would be dictated by the strict applicatiohtlee principle of the non-retroactivity of

conventions.

However, the aim and purpose of the Protocol pmwards a contrary solution. Indeed, it could
be asserted that the intention of the authors efptiotocol was to improve the operation of the
safeguards system of the African Carter as soopoasible. It will be recalled that, in the
preamble of the Protocol, the AU Member Statesated themselves
“(hHirmly convinced that the attainment of the otfjges of the African Charter on
Human and Peoples’ Rights requires the establishimean African Court on
Human and Peoples’ Rights to complement and raiafdhe functions of the

African Commission on Human and Peoples’ Rights”;

Article 2 of the Protocol also lays down that “tBeurt shall (---) complement the protective

mandate of the African Commission”.

4. Territorial jurisdiction or jurisdiction ratione loci

On this point too the protocol is silent. It magtéfore be deduced that the extent o the Court’s
territorial jurisdiction coincides with that of theommission. The Court could thus deal with

violations of human and peoples’ rights falling it the material scope of Article 3 (1) and
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occurring in the territory of any State party te fArotocol. The broad wording of Article 3 does
not prevent the Court from also dealing with vimas which can be imputed to a State party
even if they occurred outside the territory fallinghin

its jurisdiction.

ii. Procedure before the Court

1. Consideration of applications as regards their adnssibility

The Protocol devotes only three short paragraphshéo question of the admissibility of
applications and the least that can be said istieatvay it deals with this important matter is not
very satisfactory owing to its lack of clarity. keed, Article 6 entitled “Admissibility of Cases”
reads as follows:
1. The Court, when deciding on the admissibility afase instituted under Article 5 (3)
of this Protocol, may request the opinion of them@ussion which shall give it as

soon as possible.

2. The Court shall rule on the admissibility of catgsng into account the provisions as
Article 56 of the Charter.
3. The Court may consider cases or transfer themet@timmission”.

It is patently clear from a reading of the firstggraph of this article that it relates solely &ses
brought before the Court by an “individual” or aofrgovernmental organization”. This

provision lays down a simple option for the couadt obligation.

Notwithstanding the admissibility of a case on thasis of the strict conditions set forth in
Article 6 of the Protocol and 56 of the Chartere tGourt may request the opinion of the

Commission before ruling on the admissibility afamplaint.

However, the Statute of the Court does not cleiadycate the procedure to be followed or the
conditions under which a case begun or referredhéo Commission by the Court may be

subsequently referred to the Court.
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2. Consideration of the application on the merits

Africa 8 of the Protocol is entitled “Consideratiohcases” and states that
“(t)he Rules of Procedure of the Court shall laywddhe detailed conditions under which the
Court shall consider cases brought before it, hgan mind the complementarily between

the Commission and the Court”.

Like the American and European Conventions, théoeod thus gives few details regarding the
procedure for the consideration of applicationstio® merits. However, it seeks to regulate
certain specifies matters such as the court heargge, laying down the exclusion of a judge if
he is a national of State party to a case submittéde court, or the option given to the Court to
make no-site visits. It also regulates other eguaecific and important matters such as sources
of law, hearings and representation, evidencerimteaneasures, amicable settlement, and

findings.

3. Judgments of the Court

The judgment of the Court decided by majority woblel final, and not subject to appeal.
However, the Court is empowered to review its deons in the light of new evidence, under
conditions that would be set out in its Rules Qidedure. At the same time, the Court enjoys the

power to interpret its decisions.

Under the terms of article 28 of the Protocol, @wurt “shall render its judgment within ninety
(90) days of having completed its deliberationsfieTimmediate question which arises here is
how appropriate it is to impose on the Court a tlmet for delivering its judgmentslhe idea
here was certainly to prevent cases from draggmgrmdlessly before the Court after being
considered. However, it might prove difficult fdret Court systematically to respect such a 90-
day time-limit. Owing to the inadequacy of the hun@and material resources of it Registry, the

Court might find itself unable to produce a judgitneithin the time-limit allocated.
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It is interesting to note that article 29 lays dotlat the judgment of the Court shall be notified
not only to the parties to the case, the membdeSt the AU and the African Commission, but
also to the AU Council of Ministers, which “shallomtor its execution on behalf of the

assembly” of Heads of state and Government. Thaignportant provision, whose purpose is
to ensure that the Court’s decision is made puritt to guarantee it performance by the political

organs of the regional organization.

B. Advisory Function

The Protocol also confers an advisory function loa African Court, like the American and
European Human Rights Courts, whose powers inrédBpect are governed respectively by
Article 64 of the American Convention and Articlég to 49 to the European Convention, as
amended by Protocol No. 11.

Indeed, Article 4 of the Protocol entitled "AdvigdDpinions" reads as follows:
"1. At the request of a Member State of the AU, &i¢, any of its organs, or any
African organization recognized by the AU, the QGamay provide an opinion on any
legal mater relating to the charter or any relevamhan rights instruments, provided that
the subject matter of the opinion is not relatedatonatter being examined by the
Commission.
2. The Court shall give reasons for its advisorinmms provided that every judge shall
be entitled to deliver a separate or dissentingsaec(sic)”.

We will consider in turn who the potential instigabf a request for an advisory opinion are, the
material scope of the jurisdiction of the Courttliis domain and also the action the Court can

take on receipt of such a request.

i. Initiative for a request for an advisory opinion

The first point to note is that Article 4 of theoRycol is relatively liberal in this respect, sirtce

authorize requests for advisory opinions not onyyskates parties to the Protocol and other
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members of the organization of African Unity, buscaby that organization and each of its
organs, as well as by “any African Organizationogguzed by the AU”. It will be recalled that
article45 (3) of the African Charter also authosize African Commission to interpret any
provision of the Charter “at the request of a siaety, an institution of the AU or an African

Organization recognized by the AU".

The solution adopted by the Protocol differs somswhom the one adopted by the African
Charter concerning the African Commission’s powkinterpretation, since the Protocol does
not limit access to the advisory function solelystates “parties”. This solution also differs
appreciably from the one adopted in the Europeatesywhere only the Committee of ministers
may request an advisory opinion. On the other hand,similar to the solution favored in the
Inter-American system in that many of the Membeat&t of the Organization of American
States, and also some of its organs, may bringea lsafore the Court: the only major difference

lies in the fact that the Protocol does not speweifijch these organs are.

il. Material scope of the Court’s advisory jurisdiction

The Court has relatively broad advisory jurisdinti@xtending as it does to both to African
Charter itself and “any relevant human rights mstent”, which includes not only all regional or
universal human rights treaties, the Protocol idetl) but also the other formally non-binding
legal instruments such as the resolutions of relevadies (African Commission, United
Nations General Assembly, etc). There are only itwitations no the jurisdiction of the court:
the opinion may only concern a “legal matter” ahdhould not be ‘related to a matter being

examined by the Commission”.

The purpose of the latter limitation is probablyptevent the Court, in the exercise of its advisor
unction, from prejudicing the integrity of the gusaslicial junction of the African Commission
as regards the protection of human and peoplebtsjigand to protect the Commission’s full
freedom of decision. It would, moreover, be mogre&able were the Commission and the court
to give divergent interpretations of the same legsue. In this connection, it African

Commission is vested with the power to interprey @novision of the Charter outside any
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consideration of a case pending before it. Howexeticle 4 of the Protocol did not envisage
such a potential conflict between the respectivegrs of the Court and the Commission in this

area.

iii. Action following a request for an advisory opinion

Essentially, it should be noted that the languagarticle 4 (1) is permissive (“the Court may
provide”); in other words, the Court’'s power toussadvisory opinions is purely discretionary
like that of the other regional courts or the Intgronal Court of Justice. Indeed, the Court could
decline to issue an opinion on grounds of judi@apediency, even if the conditions for
submitting a request to it laid down by Article e anet. Yet, this discretionary power is not
infinite, for, as the inter-American Court has stht

“This broad power of appreciation (of the Americaourt) should not be confused, however,
with unfettered discretion to grant or deny a resfjdier an advisory opinion. The Court must
have compelling reasons founded in the convictiat the request exceeds the limits of its
advisory jurisdiction under the Convention befotenay refrain from complying with a

request for an opinion. Moreover, any decision sy €ourt declining to render an advisory
opinion must conform to the provisions of Articlé 6f the Convention, which require that

reasons be given for the decision”.

The African Court should not, therefore, declineati on a request for an advisory opinion
unless there are compelling reasons for doing edhB as it may, it must in the reasoning of its
opinion explain why it has declined. Article 4 @) the Protocol places and obligation on the
court to give reasons for its opinions and thisgattion applies regardless of whatever action is

actually taken.

Lastly, it should be noted that although the questf the legal force of the Court's advisory
opinions was not dealt with by the Protocol, inevertheless clear that, as their name suggests,
they are solely advisory. Yet while not bindingg hdvisory opinions delivered by international

judicial bodies are not bereft of all legal foraedagenerally possess great moral authority. The
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same authority ought therefore also to charactehieeadvisory opinions of the African Court;
yet that authority will largely depend on the natof the questions they relate to and the quality

of the legal reasoning which underpins them.

4.5 The Court of Justice of the African Union (ACJ)

The Constitutive Act establishing the AU, which ered into force in May 2001, features
human-rights issues prominently in the preambleantrast to the OAU Charter, “the inclusion
of human rights, the objectives and guiding pritespof the Act is an important step toward

anchoring human rights in the AU.

This Act provides for the ACJ, with the jurisdiatif implementation and application of the
Act, whose competence will obviously extend ovemhu rights controversies as the ACJ can
interpret and apply treaties and all subsidianalegstruments adopted within the framework of

the AU, which might be human rights treaties.

As per its Protocol, the ACJ has jurisdiction tealee disputes and applications referred to it. It
can interpret and apply the AU Constitutive Act, Adaties and all subsidiary legal instruments
adopted within the framework of the Union. It alkas jurisdiction over any question of
international law; all acts, decisions, regulatia@ts directives of the organs of the Union; all
matters specifically provided for in any other agrents that State parties may conclude among
themselves or with the Union and which confer giggon of the ACJ. The latter can also rule
on the existence of any fact, which, if establisheduld constitute a breach of an obligation
owed to a state party or to the Union, and alsahennature or extent of the reparation to be

made for the breach of an obligation.

Because this Court has such broad jurisdictiorwillt obviously come across human rights
issues. As a result, both the African Human Peopleghts Court and the ACJ of the AU may
end up adjudicating human rights issues. At thi€ture, it is important to note that the Protocol

of the ACJ is still open for ratification and thissnot yet in force.
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4.6 The Regional Initiatives: NEPAD and Related Irtiatives

The New Partnership for Africa’s Development (herafter called NEPAD) is an expression of
the collective developmental vision of a new getienaof African leaders. It is a reflection of
the desire of African leaders to forge out a newrgaiship with the developed countries of the
world to deal away with the malaise of underdevelept that has still clouded the African

continent after four decades of independence.

The NEPAD document was officially endorsed at theér&ordinary OAU Summit in March
2001 in Sirte, Libya which has at the same timdated the establishment of the AU to replace
the OAU as has been mentioned in the previous ehaftter its official endorsement, NEPAD
was adopted in July 2002 as ‘Africa’s Developmematggy’ by the OAU summit that met in
Durban, South African to give birth to the AU amglace the OAU.

One of the ways in which NEPAD seeks to addressc&8 underdevelopment is through
promoting and protecting human rights in Africaruestiies and sub-regions thus undertaking a
human rights-based approach to development. Fe@adbareas are covered under the initiatives
that are built into the NEPAD and defined as preigites for the success of the programme.
These are the peace and Security Initiative; thendeacy and Political Governance Initiative;
the Economic Governance Initiative and the Sub-idtey and Regional Approaches to

Development.

Close scrutiny of NEPAD, especially the part deglimith Peace, Security, Democracy and
Political Governance Initiatives Reveals NEPAD aitnesgo about achieving development

through human rights based approach.
Also, as issues of governance are the central cormfeNEPAD, the programme acknowledges

that African leaders will take joint responsibilityr ‘promoting and protection democracy and

human rights’ and ‘promoting the role of women.’
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The proposal goes on to commit NEPAD to engageapacity building initiatives to help meet
these goals by focusing on administrative and csetvices, strengthening parliamentary
oversight, promoting participatory decision — makirmplementing effective measures to fight

for corruption and undertaking judicial reform.

In addition to the above, Africa’s political leadeslso propose a heads of State Forum which
will serve as a mechanism through which the leduleisf NEPAD will periodically monitor and
assess the progress made by African countries etingetheir commitment towards achieving
good governance and social reforms. They add beafdarum (which is to be referred to as the
African Peer Review Mechanism after the July 2002Han Summit) will also provide a
platform for countries to share experience with iawto fostering good governance and
democratic practices.” Generally, looking at theoab points addressed in NEPAD, we can
conclude that while human rights are referred toca® values that have been accepted as
essential to good governance and sustainable geweltt, the document in its current form,
focuses on the promotion of good governance inolydiansparency, accountability implying

that human rights issues will be addressed as tenwdtcourse.

4.7 The Role of Non-governmental Organizations (NG€) and Civic Organizations

Although not a legal part of the institutional frawork established by the African Charter, of
even the AU, NGOs play a prominent role in enfagchuman rights. Their inclusion is thus
justified; the involvement of NGOs in the Africapstem is quite unprecedented in international
human rights. The African Commission has forgedseloelations with a number of NGOs,
granting Observer Status to many. The Commissigrelian formalized the criteria NGOs must
meet to be granted or to maintain, observer status.recognized NGOs may be transnational or
national, ‘on the ground’ and, unlike elsewhere, %§Gmay, and frequently do, bring cases
before the Commission.

As the 1993 World Conference on Human Rights matkedvatershed of NGO involvement in
international human rights, the African system appence more to be more forward thinking

than its sibling systems (it is acknowledged thanyn of the preexisting United Nations’
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instruments had some NGO involvement at the digitbage). There are many practical reasons
for encouraging NGO involvement in the African gyst not least the fact that NGOs may have
the resources and dedication to bring cases forwhne individual may not be in such a
fortunate position (though, as noted, individuads de called to testify). As Rachel Murray
acknowledges, ‘it could be argued that the needNféOs in the African system is largely due to
the weaknesses and ineffectiveness of the Africamm@ission’. She concludes that NGO
involvement is a necessary and integral part of ‘bwdistic and community responsibility’
advocated by the Commission.

The participation of NGOs in the African systenaisnvo-way process: whilst they enjoy access
to the Commission and even some rights of partipan public meetings, NGOs also have
responsibilities to promote human rights. They lagsge these responsibilities through national
training programmes, dissemination of materialssimg of the profile of the Charter at the
national level, especially in rural districts, apebmoting and facilitating Commission visits to
states. On occasions, the Commission will expjiciitilize NGO information when the

information cannot be obtained directly from that&t

Review Questions

1. Discuss the powers and functions of the African @dssions vis-a-vis the African Court
of Human Rights.

2. What is the role of the African Court of Human Rmghn protecting and promoting
human rights?

3. "One of the ways in which NEPAD seeks to addredsicA’s underdevelopment is
through promoting and protecting human rights inicsin countries and sub-regions thus

undertaking a human rights-based approach to dewelnt.” Discuss!
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