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Preface
This teaching material provides somehow detail geeves on the African Union Law. It was
mainly the joint effort of the authors, though sooteer people and institutions (directly and
indirectly) have extended their help in order forstmaterial to be a reality. Hence, we are

indebted to the constructive contributions of atloshave helped us.

With respect to the specific contents of the matemve have tried to figure out the possible
points related to the course. As it is apparennfthe first chapter, great effort has been exerted
to give a bird’s-eye-view on the historical begimmiof the OAU and then how it transformed to
the present organ i.e. the African Union. An attehms been made to pinpoint the day’s debate
among the African leaders on the feasibility akélihood of the accomplishment of the intended
United States of Africa. However, the general orgation of the material is based on the African
Union, as it stands now. Accordingly, the matenalolves on the legal frameworks and
structural organization within the African Union dants roles and relations with other
international institutions.

The material is prepared in a simple, but not sstipl manner to equip anyone who wants to
know about the African Union Law and in particutarall law students of the nation about the
basics. To that end, we tried, to the extent ptessib use simple words in expounding points in
the entire text. This material uses brainstormingsgons in each and every contentious issue. In
general, the material is prepared with a view s§sém the possible difficulties facing the potential

readers.

Last but not least, we want to remind that sinee rtmaterial was finalized on the eve of the
debates on the formation of a union governmentAfioica, it would be inevitable that some
changes may happen in the names and structurencd 8b the organs of the Union. Concrete
evidence that substantiates this speculation isettent decision by the ¥2Summit of Heads of
States and Governments at its special Sessioneddrifton Government that decided to transform

African Union Commission into an Authority.

Hiruy Wubie and Zelalem Tsegaw
February 2009
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Course Information

This course deals with the basic principles of édn Union Law. It is particularly designed to
give students a working knowledge of African Uniosw. It examines the evolution, structure,
institutions, subject matter, sources of AfricaniddnLaw and the position of African Union
Law in the legal systems of the member statesalsth examines the position of the African
Union within the structure of international law,esgffically in relation to other international
structures such as the United Nations, Organizatidkmerican States, the European Union, and
the World Trade Organization. Students will acqire skills needed to do research on African
Union Law as it affects governments, national legystems, businesses and individuals. It also
focuses on current events in the African Union vatiiiew to establishing the role of law in all
activities carried out by the Union.

Course Objectives

General Objectives

At the end of this course, students will be able to

» Understand the nature, subject matter, charadgtsrshd sources of African Union Law

» Recognize the similarities and differences betw&enAfrican Union and other regional and
international organizations

= Develop the required professional skills for neaton, advising and researching different
aspects of African Union Law

= Appreciate the alternative ways in which internaéilborganization work at international, and

regional level
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Specific Objectives

At the end of this course, the students are exgdote

» Identify the sources of African Union Law by giviagpropriate examples.

» Enumerate accurately those rights and interessfrafan Union protected by international
and national law taking into consideration thatigjtha is a seat of the Union’s headquatrters.

» Analyze the various African Union instruments bking relevant cases.

» Demonstrate the required skills for negotiatiorvisidg, researching and dispute resolution
by actively participating in moot courts and sinida games.

» Show readiness to engage themselves in co-cunriaatevities by taking independent work.

= Compare African Union Law with similar laws of othieternational organizations.

= Display the necessary competence in identifyingvidr@us institutions and functions of the
African Union.

= Assess those aspects of African Union Law by tteatplaining the role the member states
as well as the AU as an organization

= Share their experiences with respect to internatiperspectives by participating in small

group discussion, seminars, etc.
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Chapter One

Background and Overview to the African Union

This chapter discusses historical antecedents défdiscusses the establishment of the African
Union. understanding historical perspectives isyvemportant to fully appreciate the

establishment of the African Union and its possfhtere course of actions.

At the end of this chapter, students would be #hle

Explain the historical factors that led to the iz#tion of the African Union;

» Identify the strong holds and downsides of the OAU;

* Reason out why the African Union was felt necessary

» Explain the place of African Union in the classifiion of international organizations;

» Describe NEPAD and its relation with the Africanibim and

» Explain the legal relationship between the Africakimion and Regional Economic

Communities;

1.1 Historical Background of the African Union

The creation of the African Union as a new Pan-&in body is not a sudden happening that has
not been anticipated in The African history. It wather a result of the age-old process of pan-
African movements in different courses of histd¥p one can dare to have a full-fledged figure
of the historical roots of the African Union withopaying much attention to the Pan-African
movements, which may be considered as a foundomgestf the OAU, the African Union and
any other forthcoming political and economic intggn between and among The African states.
The spirit of Pan-Africanism has been used as ajinenfor the creation of cooperation of

African peoples and states in different generatians is expected to be the same in the future.
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Having regard to the instrumental character of Raitanism in any form of African solidarity,
it seems imperative to define what it is. A Martim his includes this in the reference last.

defineds Pan as Africanism follows manner:

Pan-Africanism is an invented notion. It is an intedl nation with a purpose.... Essentially,
Pan-Africanism is a recognition of the fragmentextune of the existence of African’s, their
marginalization and alienation whether in their owtontinent or in the Diaspora. Pan-

Africanism seeks to respond to Africa’s underdguelent. Africa has been exploited and a
culture of dependency on external assistance wmfately still prevails on the continent. If

people become too reliant on getting their suppibrejr nourishment, their safety from outside
sources, then they do not strive to find the powehin themselves to rely on their own
capacities. Pan-Africanism calls upon Africans tawin from their own strength and capacities
and become self reliant. Pan-Africanism is a re¢tigm that the only way out of this existential,

social and political crisis is by prompting great&slidarity amongst Africans.

As can be inferred from the above quotation, Pateafism is neither a name of an African
organization; nor an ideal imagination of what A#&ishould be in the future. It is rather an
engine for a continued African solidarity and intggn that can spur the effectiveness of Afro-

Centric regional integrations. It has served a$ sudifferent times in history.

The idea of Pan-Africanism would remain futile wsdet is capable of taking an institutional
form. It can be said that Pan-Africanism has saifadergone three phases of institutionalization.
By institutionalization we are referring to the doghup of an organization that claims to further

the ideals enshrined in the Pan-African movement.

The first institutionalization of Pan-Africanism ihe series of Pan-African Congresses. In
describing this form of institutionalization, Manrtistated ‘Depending on how one chooses to
interpret or define Pan-Africanism, the first atf@rno institutionalize If the goatali is more them
three gives, it has to follow the standardized froiguoting it Pan-Africanism can be situated
either at the 1896 Congress on Pan-Africanism hef@hicago or at the creation of the African
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association in London in 1997. In both instanchs, term ‘Pan-African’ was widely used to

signify the coming together of people of Africarsdent”.

In 1900, the first Pan-African conference was haldlondon where a new organization called
the Pan-African Association was established with tibjective of securing the rights of the
African descendants. From that time on wards, ugeten Pan-African congresses were held in

Europe and Africa with similar objectives of creafiAfrican solidarity.

Discussion Questions

* Why do you think is that the ancient Pan-Africamg@sses were not held on African soil?

* What does Pan-Africanism mean to you?

» Can Pan-Africanism continue to be the basis of cafni integration and solidarity in the
globalizing world?

* What does by institutionalization of Pan-Africanismean to you?

The second institutionalization of Pan-Africanisen® with the inauguration of the OAU in
1963. This achievement witnessed a greater commitore the part of the African states to the
Pan-African movement which served as a derivingdaior such occurrence. This historical
trend goes ahead with the third institutionalizatad Pan-Africanism under the existing African

Union.

One might dare to internalize the proper link betwéhe aforementioned institutionalizations of
Pan-Africanism. In connection with this issue, NfarfTfimothy has the following to say. The

fundamental insight gained from the emergence ef tbrganized Pan-Africanism is that the
power of individual country or society is amplifieponentially when it is combined with the
forces of other countries and societies. It isnailar way of thinking that animated and informed
the founders of the OAU and the present AfricaroaoniThis same type of thinking is potentially
expected to animate and inform future generatidn&fiacans and their diaspora to be kin in

promoting ever-increasing social, political andremmic union.
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Making the Pan-African movement a stepping-stonthénstudy of historical antecedents to the
contemporary African Union has a lot to serve.nedknows the purpose of Pan- Africanism,
then the steps to achieve its goals become cléaranderstand it is in this context that one can
be able to appreciate the emergence and concretizat the African Union. Considering the
African Union as a new phenomenon that came inttug in the beginning of the 2tentury

is a regrettable historical mistake that can invay give one a full-fledged historical picture of
the Union. It would be more appropriate, to underdtthat the African Union is not a new
happening, but the latest incarnation of the ideRam-Africanism. It is with this idea in mind
that one can better understand the beginning asiihgleof the African Union. The forthcoming
sections of this chapter are not as exclusive samother but as continuations of the historical

antecedents mentioned above and henceforth.

1.1.1 OAU as a Predecessor to the African Union

The aim of this section is not to give the detagdedount of the OAU as an African organization.
Rather the OAU is highlighted to show in way thatan be considered as a predecessor to the

African Union.

The OAU, placed in a longer term of historical emt; is a manifestation of the Pan- African
movement which originated in the USA during the21a8” century. In the USA, thousands of
blacks, with African origins found it intolerabl® tbear the agonizing experience of racial
discrimination and alienation. Some of their proamnleaders, namely WEB Du Bois (1868-
1963) and Marcus Garvey (1885-1940) raised a ffagwwlt against the then prevailing injustice
and chose to speak for the entire black race wiigé leading a dehumanized existence. They
subordinated the immediate problems of Americankddo a grand and enlarged vision of Pan-

Africanism, which, in essence, stood for the uaityl dignity of the black race.
As it has been reflected by Harshe in an articlehm USA, the Pan-African movement has

grown, substantially, acquiring different forms kvitharging times. The period prior to the birth

of OAU had its own historical contribution to fulgppreciate the on going Pan-African process.
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Prior to the birth of the OAU, there was an int&ts politics in Africa which was characterized
by growing rivalry between the Casablanca and Maargroup of states. This rivalry, at least

for a while, hindered the realization of the OAU.

The Casablanca group was principally led by Kwanteuhah of Ghana, Sekou Toure of
Guinea, and Madibo Keita of Mali. The group vehetlyenpposed colonialism, racism and
neocolonialism. Among other things, it opposed Katanga secessionist movement, gave an
extended support to Patrice Lumumba’s efforts tet dhe Belgians from Congo, demanded
French withdrawal from Algeria and was sympathttiwards the Soviet Union due to concrete
Soviet support to their activities. This group fadore radical approach involving the creation

of the federation of African states with joint itistions with a joint military command.

The Monrovia group, on its part, was constitutedt®sy Brazzaville group including most of the
moderate Francophone states such as Ivory CoabgnGaliger, Senegal, Monrovia, etc. In
addition, it had members like Ethiopia, Liberia,gliia and Somalia, which were neutral
towards the rivalry between Casablanca and Braligayioups. It stood for the protection of
national sovereignty, territorial integrity and ependence of its members. It defended the
principle of mutual non-interference in inter-segéations and welcomed interstate technical and
economic cooperation. Instead of snapping thewiéls the west, the Monrovia group sought
western cooperation in the process of promotingld@ment.

The rivalry between the Casablanca and Monroviaiggonvas not, however, an unbridgeable
gulf that could prevent the birth of the OAU. aeid¢larshe stated three basic justifications for
this historical scenario. To begin with, like theoMovia states, the Casablanca states were also
getting absorbed in the world capitalist economgpite their sporadic tirade against neo-
colonialism and imperialism. The penetration of t&gs finance capital in the extractive sectors
of Guinean economy and Ghana’'s membership of Briiemmonwealth amply illustrated this
position. When succinctly expressed, both group®weegentually moving in the same direction.
Secondly, despite their theoretical differenceshlgroups were keen to regulate and promote
inter-state cooperation in Africa. Thirdly, thougim their own ways, both groups aimed at

liquidating colonialism and racism.
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Harshe concludes that both groups had a lot in comihese commonalities were backed by
the mediatory efforts of uncommitted (i.e. notcttyi a proponent of either group) states like
Ethiopia gave birth to the Organization of Africdnity. Having passed all these ups and downs,
the OAU was formally established in Addis Ababdhigpia in May, 1963. The OAU Charter

presented both views but using the vision of thenMwia group as its core.

Wolfer states the tension in early days of the O#ld the compromise adopted as follows. “The
main contention that surrounded the founding of@AdJ is well known: whether the institution

should lead to a union of states or merely to @o@ation of the independent units.” Nweke,
also states “The OAU was the product of a comprerbetween African statesmen who wanted
political union of all independent African statesdahose who preferred functional cooperation

as a building block towards the construction offmcan socio-psychological community”.

The above statements can create a historical Btkden the OAU and the African Union. In the
contention that surrounded the founding of the OAlg, latter statement views the OAU as an
association of the independent units prevailed dhercreation of a union of states. The latter
view had to wait for another favorable historicabgnd to be a reality. Wolfer state that the
former position which failed to be operational Ha# its foot prints in the naming of the

organization. He states “the agreed name [for tlgarozation] was proposed in French by
President Hubert Maga of Dahomey (possibly attiségation of President Kwame Nkrumah of
Ghana); and President William Tubman of Liberiaistedd that the English translation be

organizatiorof (emphasis addgdifrican Unity, rather than organizatidor African unity”.

The Assembly of the African Union has passed thebBu Declaration in tribute to the OAU
and the launching of the African Union. The Durlaeclaration describes the OAU in the

following manner:-

The establishment of the OAU was a statement drrdetation to define Africa, not as
individual countries but as collective bound togethy geography, history and destiny. It was a
self-empowering decision to find a framework foooperation and forum for advocacy for

African’s causes and for joint action. This detamation found concrete expression in the
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objectives the founding fathers set for the OAlisrCharter of promoting unity and solidarity
among African states, of coordinating and intensgycooperation for development, of defense
for sovereignty, territorial integrity and indepesace of African state, of eradicating
colonialism and of promoting international coopeoat within the framework of the United
Nations. The founding fathers saw a common futoreAffrica not contained by borders,
linguistic differences, color, religion or otherwuikive legacies of colonialism. They saw one
Africa, united in its diversity, speaking one lange of freedom, unity and development under

the Organization of African Unity.

Article 1l of the OAU Charter specifies the OAU’sifposes and indicates areas of intra-African
cooperation. The following are the purposes of@iAdJ: -

- To promote the unity and solidarity of the Africstates,

- To coordinate and intensify their collaboration affibrts to achieve a better life for the

peoples of Africa;

- To defend their sovereignty, their territorial igtiy, and their independence;

- To eradicate all forms of colonialism in Africa,dan

- To promote international cooperation, having dugard for the Charter of the United

Nations and the Universal Declaration of Human Righ

Article 11l of the OAU Charter lists down the priiptes of the OAU, which are derived from the
postulated purposes of the same. The principléseo©OAU: include

- The sovereign equality of all member states;

- Non interference in the internal affairs of membiates;

- Respect for the sovereignty and territorial intggaf each state and for its inalienable
right to independent existences;

- Peaceful settlement of disputes by negotiation,iatiet, conciliation, or arbitration;

- Unreserved condemnation, in all its forms, of podit assassination as well as of
subversive activities on the part of neighboriregest or any other state;

- Absolute dedication to the total emancipation of thfrican territories that are still

dependent; and
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- Affirmation of a policy of non-alignment with regato all blocs.

Many of the purposes and principles of the OAU wiegen in those days. Most of them are,
however, not pertinent to the contemporary situmatibAfrica. A clear exemplification of such a
holding may be the last that state the princiglehe OAU i.e., affirmation of a policy of non-
alignment with regard to all blocs. By now, the ti@med blocs, the capitalist and socialist blocs

are no more in rivalry. That is way a need wastteliring a timely organization for Africa.

It can be argued that the African Union was coreeiin the womb of the OAU. Stated other
wise, though the objectives and principles of tligcAn Union and the OAU are different, as is
evident from the surrounding historical conditiotfse idea of establishing the African Union
was consolidated inside the OAU. Baimu sharesdhigion as “It was noted that in the period
between 1966 and 1999 efforts were made to redlizean unity through the means of
economic integration. This was expressed theotbtica a number of OAU declarations,
resolutions and plans of actions that were adopétaeen 1968 and 1980, and in concrete terms

in the formation of several sub-regional blocs.”

The conception of the African Union inside the OA& highly reflected in a number of
resolutions, decisions and declarations adoptetidofDAU Assembly of the Heads of States and
Government with a desire to realize African ecoromiegration. The Monrovia declaration of
commitment on the guidelines and measures for mati@nd collective self-relations in
economic and social development for establishmért wew international order called for the
creation of the African Economic Market as a preltol an African Economic Community, and
the Lagos Plan of Action (LPA) which was adoptedtty second extra-ordinary summit of the
OAU in April 1980 and envisaged the creation ofAdrican Economic Community by the year
2000.

The idea of continental economic integration wasiceetized in the 1991 Abuja Treaty
Establishing the African Economic Community, whislas adopted under the auspices of the
OAU on 3 June 1991 and entered in to force on 1% WB94 after the requisite number of

ratifications was attained. Article 6 of the Treagyvisages the establishment of the African
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Economic Community, AEC, as an integral part of @&U upon passing six consecutive stages
over a transitional period not exceeding thirtysforears. The Abuja Treaty envisions the
establishment of the AEC as a goal that shouldchéewed through encouraging the formation

of sub-regional economic bodies which would evelhiaamalgamate to create the AEC.

Article 4 of the Abuja Treaty enumerates four badigectives of the AEC. These are:

1. To promote economic, social and cultural develognem the integration of
African economies in order to increase economid-rediance and promote an
endogenous and self-sustained development;

2. To establish, on a continental scale, a frameworkte development, mobilization
and utilization of the human and material resouroé#\frica in order to achieve a
self-reliant development.

3. To promote cooperation in all fields of human Endea in order to raise the
standard of living of African peoples, and maintaamd enhance economic
stability, foster close and peaceful relations agpdtember States and contribute
to the progress, development and the economicratieg of the continent, and

4. To coordinate and harmonize policies among existargl future economic

communities in order to foster the gradual estdivient of the community.

With the coming into force of the Abuja Treaty, AU committed itself with the realization of
the aforementioned objectives and therefore it teasoexist with the AEC. The gradual
operation of the OAU based on both its Charter thedAbuja Treaty made it clear that there is
an emerging need to come up with an institution Wauld combine OAU’s political nature and
the AEC’s economic character. At the same time,ahé of the millennium led to a sense of
urgency among African leadership to reposition@#dJ in order to set the African continent as
a whole on a firm path to development and peadeeémew millennium. It was in this context
that the forty four African leaders met in Libyaifn 8 to 9 September 1999 at an extraordinary
summit of the OAU called by the Libyan leader Muaanr@addafi, to discuss the formation of a

‘United States of Africa’. The summit basically ad at ‘strengthening OAU’s capacity to

Page | 12



enable it to meet the challenges of the new miilemti It was there that the African leaders
adopted the Sirte Declaration which called foréstablishment of The African Union.

Having been instructed to model it on the Europdaion and taking into account the Charter of
the OAU and the Abuja Treaty Establishing the AfridEconomic Community, the OAU legal
unit drafted the Constitutive Act of the African idn. The resulting draft Constitutive Act was
debated on a meeting of legal experts and parlitarians and later at a ministerial conference
held in Tripoli from 31 May to 2 June 2000.

The Constitutive Act of the African Union was adegpby the OAU assembly of Heads of States
and Governments in Lome in July 2000. By March 200ilmembers of the OAU had signed
the Constitutive Act and hence the OAU Assemblitsab” extraordinary summit held in Sirte,
Libya, from 1 to 2 March 2001 declared the estaitient of the African Union. However, to
fulfill the legal requirements for the African Ump the Constitutive Act had to wait for
ratification by two thirds of the member statestloé OAU. It was on 26 April 2001 that this
requirement was met. On 26 May 2001, the Constifde entered in to force and thereby

making the African Union a legal and political rigal

All what has been stated above might be taken aiemeing the assertion thahé African
Union was conceived and be made realty in the woofbthe OAU’ It is this fact that
capitalizes the importance of studying the develepmwithin the OAU to give birth to the
African Union.

As has been stated earlier, the theme is not alepth analysis of the activities of the OAU.

Rather it is a bird’'s eye view of the same targeton the historical tracks that led to the

emergence of the African Union. The forthcomingsadtions dictions ., 1.1.2 and 1.1.3 deal
with issues similar to that dell under section .1.. However, as they are worth being treated in
depth, they are elaborated with a subsection af dven.

Discussion Questions

Page | 13



* What were the major tenets of the Casablanca anddvia groups?

* Why do you think that the OAU was mainly basedlmnitieas of the Monrovia group?

* What decisive steps did the OAU take to smoothgtioend for the emergence of the African
Union?

1.1.2 Strengths and Weaknesses of the OAU

The strengths and weaknesses of the OAU can bedeoed as good historical lessons to the
African Union. In this section attempts to highlighhe major strengths and weakness of the
OAU.

To begin with its strengths, decolonization is ti@st important achievement of the OAU, which
has to be written in bold. Decolonization, like aalkation, is a long drawn out historical

process. In an attempt to assist the decolonizgroness, the OAU established a Coordinating
Committee for the Liberation of Africa in 1963. ShCommittee offered moral and material

assistance to anti-colonial struggles in diffeqgatts of the African continent.

In describing OAU’s role in the decolonization pess, it seems more appropriate if we reiterate
the wordings of the Durban Declaration in tributethe OAU. Paragraphs 3 and 4 of the

Declaration state:

The OAU was instrumental in creating an Africanntiiy and in promoting solidarity among
the African people. Today, being an African is aophilosophical proposition but a reality.
Today, our people find expression in a common iffeas Africans. That common identity and
unity of purpose become a dynamic force at theiceof the African people in the pursuit of the
ideals are predecessors believed in and in whiclcovginue to believe.

No where has that dynamic force proved more dexishan in the African struggle for
decolonization. Africa saw its independence as ingéess as long as a part of it remained
under colonial tyranny. Immense human and mategaburces were consecrated to the task of

decolonizing Africa. Through the OAU Coordinatingr@mittee for Liberation, Africa worked
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and spoke as one with undivided determination igifg an international diplomatic consensus

for liberation and in prosecuting the armed struggl

Strength of the OAU, is perhaps closely relateds@ctions against racism and Apartheid. The
OAU resolutions have ritually condemned racism émeyal as well as the system of apartheid
which institutionalized racism in South Africa aih&mibia in particular. The strategy of the
OAU for the liberation of the South Africa, in patlar, has been a mixture of support for
freedom fighters and appeal to the conscience efinkernational community. In 1991, the
apartheid policy was done away once and for all mraked the final step for Africa in the
struggle of political emancipation form colonialdaracist rule.

Another strength of the OAU that is worth being t@med is its important task in coming up
with the establishment of that formed Abuja Tretiy African Economic Community in 1991.
The Treaty seeks to build the African Economic Camity through a common market built on
the regional economic communities. This effort bé tOAU proved to be instrumental as
regional economic communities are today constiigaand proving today to be engines for

integration.

The major weak OAU’s weaknesses, is its principtdated to the culture of non-intervention
for which the OAU has been criticized. Among thmg@iples of the OAU, as stated in Article I
of the OAU Charter, non-interference in the intéaféairs of member states is one. The OAU is
blamed for taking a “hands-off” approach to intérsiuggles in member states. Though there
were rampant political instabilities within therigaries of its member states, the OAU miserably
failed in taking an action due to the culture ohnatervention. Capitalizing on this point,
Timothy Murthi stated that ‘Indeed the OAU did notervene as much as it should have in the
affairs of member states to prevent war crimes anches against humanity which has
bequeathed upon present generation of Africandetiy@cy of human rights atrocities and the
domination, exploitation and manipulation of so@gtwithin states.”

Another weakness of the OAU is its failure to featprotection of Human Rights as one of its

principal aspirations. This does not mean that HuR&hts were wholly neglected by the OAU
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Charter since it makes references, albeit slighHiuman Rights. The principal objectives of the
OAU have been to defend the sovereignty and tealtmtegrity of its member states. That may
explain why it took 20 years for the OAU to adopi#@aman Rights document proper.

Discussion Question

* Point out strengths and weaknesses of the OAU.

1.1.3 The Rationale for the Establishment of the AfricanUnion

The rationale for the establishment of the Africdmon is not something that is alien to what
has been stated hereinbefore. It is a cumulatifeetedf the urgency to rectify the downsides of
the OAU and build a new paradigm of African intdgma and solidarity that can enable the

continent as a whole to coup up with the challeruj¢ke day.

It has to be recalled that the idea of African yimilas there even before the realization of the
OAU. Elaborating this point, Baimu stated that deesthe creation of the OAU, some African

leaders, particularly Kwame Nkrumah of Ghana, tiedtt Africans needed a stronger union than
the one that had been realized in the OAU. Kwameaihdih is known for this famous speech
that “Africans must unite or disintegrate individuallyln pursuance of this idea, he made an
impassioned speech on the eve of the founding ®fQAU, in which he argued for a union

government of African states with a common marketrency, monetary zone, central bank,

system of defense, citizenship, foreign policy aadtinental communication system.

The aforementioned proposal failed to be realizethose days. In fact, it evoked suspicion and
animosity from a substantial number of African reaflstate as they were jealous of their hard-
fought independence and recently acquired presaletatus for the sake of a continental union.
Whatever the reason may be, the idea of Africatyurad to The wait for another period with

comfortable economic and political factor propadliior its reality. This period began to come as
of the 1980 due to multifaceted factors that urgénta and Africans to come up with a firm

integration and solidarity between and among thérase Several reasons might be mentioned

as pushing factors to African unity of which thejonanes are discoursed below.
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The first factor could be the fact that the chadlemthat Africa began to face as of the beginning
of the 1980; were no longer the same as those ef1863s. Eradicating colonialism and
establishing the independence of African nationd been virtually completed except for the
continued struggle in South Africa. The objectivaesl principles of the OAU were basically
targeted at securing the process of decolonizationthe 1980s, this target became less
important, if not totally not important, than itedgto be when the OAU was founded. Hence,
Africa is now in a state of a different scenarioiethdemands a different solution from the one
proposed by the OAU machinery. The OAU, as it hasnbstated in the preceding parts,
deserves a credit in accomplishing its number arget. But, it has already become less

important that paves the way for the creation néa Pan-African body, the African Union.

The second pushing factor for the birth of the dvican Union is the political global changes
in the beginning of the 1990s That mainly charazter by the end of the cold war and the town
fall of the Soviet bloc. This global change was ootroborated by a response form the side of
Africa, despite the vital influence it had on thentnent. El-Ayouty, described this scenario by
saying “With the end of the cold war, the world qoetely changed. Africa and the OAU,

however, did not”.

The complete change in the global political ordézcied Africa in many ways. During the cold
war, the two super powers, the USA and The USSRe wea state of competition in most part
of the world. They tried to assume leading rolepriomoting their own ideologies and thereby
assisted a country or a region which came to foignoap within their spheres of influence. But
the end of the cold war heralded the collapse efUBSR; the order of the game has begun to

change.

While explaining the situation in Africa in his @fe entitled, ‘an OAU for the future: an

assessment’, Yassin El-Ayouty said the following:

In the process of playing the friendship and coafien game with either the East or

West, Africa incurred the following hazards: It dwdt rely effectively on the OAU for
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conflict resolution; several of its states becanasvps in the superpower chess games,
the civil wars in Angola, Mozambique, Ethiopia, &udChad and the Sahara were
allowed to go on without African solutions, the taatf “African Solutions for African

problems” become a hollow slogan...

Thus end of the cold war posed a threat that wkereint from what it had used to be there
during the cold war. The end of the cold war hexdlthe dawn of the new era of globalization in
which Africa has become increasingly marginalizad atruggled to define its place and role in
the new global system. The challenge has now beogiffierent. Rather than playing El-
Ayouty’s chess games on African solil, the greatgrs increasingly declined to assume leading
roles in promoting peace and development in theimemnt. This forced Africa and Africans to
reconsider the slogan That had been used at tmelifoy of the OAU i.e*African solutions for
African problems”, which sang truer than ever before and dictatedentyr necessity than

inclination.

The Durban Declaration of the first ordinary sessaj the Assembly of the African Union
shares the above sated pushing factor for thezeg@n of the African Union. The Declaration

states the following:-

[lln 1990’s, when the world was undergoing fundataémhanges with the collapse of
the Soviet Union and the redefinition of the glopalwer relations, the OAU moved
quickly to assess African’s place in the new emyitent and charted a course for itself,
aimed at stemming its marginalization and ensuriagontinued strategic relevance and

to address the challenges of development and afepaad security in the continent.

The global change forced Africa to strive for itsitinued relevance. To that end, an incumbent
was created on Africa itself to consider a newtmall and economic order securingffican
solutions for African problenis The famous speech by Kwame Nkrumah that stafdaca

must unite or disintegrate individuallipecame more relevant.
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The third pushing factor for the establishmenthad African Union that is worth being noted
here is the economic situation that was gettingseoand worse in Africa. This may be
considered as a sign of Africa’s marginalizationtie world order of the day. It has been
commented that ‘the economic crisis in the contirfeas now become literally a matter of life
and death and has to be dealt with. In responsieet@conomic challenges, the OAU came up
with the Abuja Treaty Establishing the African Eoamc Community in 1991. As it has been
stated under 1.1.1, the coming into force of thealy suggested the emerging need to come up
with an institution that would combine OAU’s potiéil nature and AEC’s economic character.

This paved the way for the realization of the AdndJnion.

The final pushing factor that contributed to thenoag into feature of the African Union was the
in-built weaknesses of the OAU. As it has beenestabove, Africa is was supposed to really
implement the sloganAfrican solutions for African probleriisThis, however, was not possible
within the existing framework of the OAU. Expergreed that the OAU charter needed revision,
most specifically with regard to the principlessaivereignty and non-interference. These were
among the basic principles of the OAU Charter drartcontention was not a simple matter.
However, Africa was in a state of necessity to ém#ie regional organization to take measures
in internal affairs of member states. Explaining tilemma, Thabo Mbeki, the then President of
South Africa, said the following on 5 December 200Bere is recognition of the absolute
sovereignty of the African sates. In spite of tbeeseignty, we must be our brother’s keeper and
strive to end poverty in our continent. We mushikhfior ourselves and not allow others think for

us-.

Among other things, Africa was forced by the afoeastioned factors to come up with a re-
invented notion of Pan-Africanism which would nimit itself in defending the rights of African
states against external interference but to dewiseheme not to let Africa continue as a safe
heaven for undemocratic leaders who assume powetrtaye of an unconstitutional manner.
The order of the day demanded Africa to firmly ¢egether than ever before and solve its
problems by its own. All these led to the birthaofiew form of Pan-African alliance through the
African Union.
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Discussion Questions

* What was the role of globalization in forcing Afito redefine its strategies of integration?

* Why do African leaders prefer to come up with a reatity i.e., the African Union rather
than the OAU?

* Is the African Union entirely new and different fitigtion, or is it a continuation of the
OAU? Why?

1.2 The Relationship of African Union and NEPAD

The establishment of the African Union is not ad é@mitself. It is rather a means to a desired
end; the end being promotion of development anddggavernance in the African continent.
Therefore, the African Union has to be substardiateth other programs that can help in
achieving the desired end. The next part of theeraf briefly discusses the origin and
mandates of NEPAD and its relation to the Africamdd.

1.2.1 Origin and Mandate of NEPAD

The origin of NEPAD could be traced back to the OEMtraordinary summit held in Sirte,
Libya in September 1999 where the then PresidenekMlbf South Africa and President
Boutheflica of Algeria were mandated to engage cafg creditors on the total cancellation of
Africa’s external debt. These being its inceptidifferent African leaders kept on looking for a
scheme whereby Africa’s marginalization from thericeconomy could be changed for the
betterment of Africa.

On 11 July 2001, the Summit of Heads of States @aodernments held in Lusaka, Zambia,
formally approved the New African Initiative whietas a merger of the Millennium Partnership
for Africa’s Recovery Program and the Omega Pldrenl the policy framework of the initiative
was finalized by the Heads of States of the Implgateon Committee in Abuja, Nigeria, on 23
October 2001. The Implementation Committee was am®@p of fifteen states, including

Ethiopia and chaired by the then President Obsasdrligeria, vice-challed by President Wade
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of Senegal and Boutheflica of Algeria. It was thgpiementation committee that charged the
name of the program from the New African Initiatite New Partnership for Africa’s
Development (NEPAD).

Coming back to its mandate, NEPAD is an integratedelopment plan that addresses key
social, economic, and political priorities in adrated and coherent way. One writer described it
as a “holistic, comprehensive integrated strategméwork for the socio economic development
of Africa.”

Eradication of poverty in Africa and placing Afritgountries on a path of sustainable growth of
development in their individual and collective ceifi@as named as the primary objective of the
NEPAD. Is main objective enabling Africa to be ampetent actor in world economies by
reducing Africa’s marginalization as a result of tiew world order i.e., globalization.

Another notable characteristic of NEPAD is thas iirmly believed that aid based relations with
the developed world can not be a sustainable solut Africa’s problems. Rather, Africans
have to be the real owners of the process invalettin whereas there is a genuine concern to
retain its partnership with the rest of the world.

While highlighting on the essence of NEPAD, a forei@cument of the African Union Terms
of Reference for the study on the integration oD into the structures and processes of the
African Union, state.

The NEPAD Program was established by African lea@der a socio economic program
to extricate the continent out of poverty, undevelepment and regionalization within
the world economy. Conscribes of past experientéaled attempts at providing a new
deal for the continent, African leaders developdéadership structure that would keep
them in the driving seat of the economic developroérthe continent, reshaping the
relationship with the development partners and idgv programs of economic
development and poverty eradication.
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As it can be inferred from the above quotation, MBEPis basically aimed at securing socio
economic development to Africa.

The following are the prominent expected outconfeh@NEPAD program:

» Economic growth and development and increased gmaot;

* Reduction in poverty and inequality;

» Diversification of productive activities;

* Enhanced international competitiveness and incceesports, and

* Increased African Integration.

1.2.2 NEPAD as Part of the African Union System

Having seen the general features of NEPAD, one quegtion whether the NEPAD program
stands by itself or it is a part of the African Onisystem. NEPAD is are part of the African
Union programs. That is why the African Union efislled a Coordination Unit on NEPAD.
The Coordination Unit was mandated to assist ingtaglual integration of NEPAD into the

structures and processes of the African Unionpas as possible.

Reaffirming NEPAD as part of the African Union sst, the Executive Council of the African
Union state that “through NEPAD, the African Unimitends to give prominence and attention
to various socio-economic problems that have matigied Africa in the global polity through

the promotion of regional and continental integnatias well as international partnership.”
Hence, NEPAD is unquestionably an African Uniongpean and is directly accountable to the
Union. That is why the NEPAD Heads of State and €&oment Implementation Committee

submit an annual report to the African Union Summit

As an African Union program, NEPAD has its own mated, which in one way or another,
substantiate the objectives and principles of tfrecdn Union. To harmonize NEPAD with the
African Union program and to avoid duplication aks, the NEPAD coordinating Unit of the

African Union has the following principal objectse
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i. To facilitate the full integration of NEPAD intoehAfrican Union Commission,
and the achievement of the overall objectives dPAIE within the framework of
the Commission’s program;.

ii.  To support the NEPAD secretariat in the provisidntechnical service for the
work of Heads of State Implementation Committee &HEPAD steering
committee with the aim of becoming the Core Coatitig Secretariat of the
NEPAD program in the near future; and

iii. To serve as a laison between the commission, amdtiter agencies such as
ADB( African Development Bank),ECA (Economic rmaseion for Africa)
RECs (Regional Economic Communities) and partnprshi ensuring the
attainment of the overall objectives of NEPAD, irartgular, the
operationalization of the priority areas such assearce mobilization and
infrastructural and other projects.

The relation between African Union and NEPAD hasb# taken seriously as it demands
commitment from African States. A Policy SeminarpBe was organized by the Center for
Conflict Resolution held in Cape Town, under thketi “Building an African Union for the 21
Century Relations with Regional Economic Comminutd&PAD and Civil society”. This
report mentioned three potential challenges thaeha be tackled first before a successful
integration between African Union and NEPAD.

The first critical challenge that both institutiomsist address towards a successful integration is
that the commitment to democratic governance emstirin the NEPAD document must be
reinforced. Second, African leaders must promot iastitutionalize deeper coordination and
collaboration among themselves, Africa’s sub regioorganizations and civil society actors.
The third area of interest which is recommendedeasanding due concern is Africa’s duty to
address the financial and infrastructural weakrgesse its social, political and security
institutions.

Page | 23



1.3 The Relation between African Union and Sub-Regiori@rganizations in Africa

It is believed that close collaboration betweenidfis regional communities on the one hand,
and the African Union on the other, hived will decate the socio economic development of the
continent. Policy makers generally take of the REBE€she building blocks of the African Union

as enshrined in the Abuja Treaty of 1991-co-ordomst and harmonization of policies between

them are of the major concern.

Article 28 of the 1991 Abuja Treaty Establishing tAfrican Economic Community made the
issue of strengthening Regional Economic Commudienajor Concern:
Article 28 Strengthening Regional Economic Comnmesit
1. During the first stage, Member states undertaksttengthen the existing regional
economic communities and to establish new comresnithere they do not exist in
order to ensure the gradual establishment of tharoanity; and .
2. Member states shall take all necessary measure caiadegpromoting increasingly
closer cooperation among the communities, partiduléhrough co-ordination and
harmonization of their activities in all fields ®ectors in order to ensure the

realization of the realization of the objectivestod community.

As it is mentioned in the first chapter of this erédl, the adoption of the 1991 Abuja treaty was
one of the major antecedents to the African Unidre African Union was meant to be a forum
that can accelerate sub regional economic integraitiwhich would in due course be
amalgamated to create the African Economic Commuimt pursuance of this expectation, the
African Union has so far recognized seven RegioBabnomic Communities. Besides
recognizing them, the African Union dares to cadkate with them so as to create integrated
Africa in the forthcoming future. These RegionabBomic Communities are highlighted in the

following paragraphs.

Inter -governmental Authority on Development (IGAR)as created in 1996. It has seven

member countries in East Africa. These are Djihdttitrea, Ethiopia, Kenya, Somalia, Sudan
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and Uganda. The IGAD was basically founded to asidthe recurring and sever droughts and
other natural disasters that caused widespreadné&nacological degradation and economic
hardship in the Eastern African Region. Its memifgtghat a collective and integrated measure

can successfully help in reducing such problenoagared to non integrated national efforts.

The Common Market for Eastern and Southern Aff€@NESA) was established by Treaty in
1991. It comprisesl9 member states: Burundi, Cosjolzemocratic Republic of Congo,
Djibouti, Egypt, Eritrea, Ethiopia, Kenya, Libyairfse June 2005) Madagascar, Malawi,
Mauritius, Rwanda, Seychelles, Sudan, Swazilandandg, Zambia and Zimbabwe. The
COMESA main objectives include taking advantage tdrger market size, to share the region’s
common heritage and allow greater social and ecanoooperation with the ultimate objective

of creating on economic community.

The East African Community (EAC) is another subigagl intergovernmental organization of
the Republics of Kenya, Uganda, Tanzania, Burumdli Ewanda. Its main objective is to
enhance the region’s competitiveness through eeepet integration inclusive of a customs
union, a common market, a monetary union and utéipa political federation of East African

states.

The Economic Community of Central African State€®AS) was established in 1983. It has
ten member states. These are Angola, Burundi, GamerCentral African Republic, Chad,
Congo, Democratic Republic of Congo, Equatorialr®aj Gabon and Sao Tome and Principe.
Among the vital steps taken by ECCAS, its adoptb@a protocol relating to the establishment
of a network of parliamentarians of Central Afriaad the early warring system for Central
Africa are the notable ones.

The Economic Commission of Western African StaEESQWAS) was established in 1975. It is
a sub-regional grouping of fifteen countries inghgdBenin, Burkina Faso, Cape Verde, Cote-
Divore, Gambia, Ghana, Guinea, Guinea, Bissau,riab&lali, Niger, Nigeria, Senegal, Sierra
Leone and Togo. The EOWAS has four objectives:réimeoval of customs for intra-ECOWAS
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trade and taxes having equivalent effect, the &skabent of common external tariff, the

harmonization of economic and financial policias] ghe creation of single monetary zone.

The Southern African Development Community (SADCaswestablished in 1992. It has
fourteen member states: Angola, Botswana, Demacr&epublic of Congo, Lesotho,
Madagascar, Malawi, Mauritius, Mozambique, Namilsmuth Africa, Swaziland, Tanzania,
Zambia, and Zimbabwe. SADC has monetary, economdtitical, security and cultural

objectives which aim at cooperation and integraéiotong its member states.

The Arab Maghreb Union (AMU) was established in 998 has five member states: Algeria,
Libya, Mauritania, Morocco and Tunisia. It daresgitarantee cooperation with other regional
institutions and between its member states.

As is evident from the highlights provided in thegeding paragraphs, many of the sub-regional
organizations have an objective of creating a harpeal and integrated region in many fields.
This is of much help to pursue African Union’s altjee of accelerating the political and socio-
economic integration of the continent. As can lndeom the Rules of Procedure of the African
Union Assembly (cf. Chapter Two), the RECs are maalt of the African Union’s activities. In
fact, it is decided that a delegate is appointethterface with the RECs. This strengthens the
legal relationship between the African Union ane thentioned sub-regional organizations. The
RECs are now becoming organs that can implemerisides adopted by the African Union
Assembly. For example, African Union may imposectans on a member state wherein
unconstitutional change of government has occuBadh economic sanctions can effectively be

implemented through the REC to which the statssoe is a member.

Before winding up this discussion, let's have @klat the policy seminar report that was held in
Cape Town, in August 2005, to evaluate the relatietween the African Union and the RECs.
Different problems were highlighted in that documerhe first problem mentioned was the
proliferation of the sub regional organizations amatiple memberships of many African states
in different RECs that complicated efforts to emsbharmonization and coordination. The second

problem mentioned was member states’ reluctan@®ob their sovereignty in favor of regional
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integration. Due to these and other infrastructteatons, the RECs were blamed to be unable to

implement key decisions emanating from the Afritamon in a timely manner.

Unit Summary

The African Union is a result of an age-old proctsst stimulated a sense of solidarity and
brotherhood among Africans and other people ofcafti descent. The idea of African Union is
not just an unanticipated happening that just aecuin the 1980s or 1990s. It is rather the latest
incarnation of the Pan-African movement which hiadoots in Black Nationalist movements in

Europe and America.

To develop in to its contemporary stage, the Paic&h movement had to pass through different
forms of institutionalism. The beginning was thée of Pan-African Congresses that were held
in America, Europe and Africa. The next form of PAfricanism came with the inauguration of
the OAU in 1963. It was having passed throughtese stages of development that the notion of
Pan-Africanism was able to give birth to anothen-Rérican organization, i.e. the African

Union to further the generic goal of creating im&mn and solidarity among Africans.

The OAU came as reconciliation between the Caselland Monrovia group of African states
who had different opinions its organization. The WAvas basically targeted to assist the
decolonization process that was taking place ifediht parts of Africa. Taking this objective
into account, the OAU was strong enough to creaenase of brotherhood and solidarity among
Africans. However, the OAU can be criticized on marounds of which its failure to take

measures in internal African conflicts featurethis prominent one.

Once the process of decolonization was culminatald the fall of the Apartheid regime in
South Africa, the agenda of the OAU came to betaken by other pressing concerns that badly
demand African integration more than ever befote §hange of global political and economic
orders with the downfall of the USSR and the emmegeof globalization were the prominent in
this regard. It became evident that Africa neededoeganization that could take over the

challenges of the day.

Page | 27



To coup up with the emerging economic changes aewkpt Africa’s continued marginalization
in the filed, the OAU adopted the 1991 Abuja Treatfiich dare to establish an African
Economic Community and had to be coupled with angkhan African Political integration. In
addition to this, the OAU’s failure to solve Africaproblems due to its principle of non-
interference in the internal affairs of memberedatame to be irreconcilable with the emerging
global concern for democracy and human rights. Agnother things, all these propelled the
formation of the African Union.

Being driven by the above-mentioned factors, thedfitutive Act of the African Union was
adopted by the OAU Assembly in July 2000, and ieed into force on 26 May 2001.

The creation of the African Union is in no way amden itself. It is rather a means to assure
coordination and development in Africa. This comnamominator made the African Union to
adopt a policy of collaboration and integrationhwihe NEPAD and the recognized Regional

Economic Communities in Africa.
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Chapter Two

The African Union as Part of International Institutional Law: Its Legal

Personality, Principles and Objectives

In this chapter, the African Union would be view&dm the perspective of international
institutional law. In so doing, its place in thessification of international organizations would
be given proper concern. An international orgamratan be said to have an independent life
only in so far as it has legal personality in theeinational arena. Besides that, its uniqueness
obviously emanates from the definitive principlesl @bjectives it has. The aim of this chapter is

to discuss the legal personality, principles an@dlves of the African Union.

At the end of this chapter, students would be #hle

» Explain the concept and nature of internationditugonal law;

» Identify how the African Union can be categorizedthe classification of international
organizations.;

» Compare and contrast the African Union with otheerinational organizations such as
the United Nations, the European Union and the Qrgdéion of American States;

» Describe the source of African Union’s internatiblegal personality with its rationale
and;

 Enumerate and give a detailed account of the abgsctand principles of the African

Union.

2.1 The Concept and Nature of International Instituional Law

At the end of this section, students would be #dule

* Define international institutional law;

» Explain the nature and character of internationstitutional law, and
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» Describe the various forms of international ingittns along with their appropriate

classifications.

International institutional law is a body of lawathdares to make a systematic study of the
institutional problems which arise or may arise ath or most international organizations.
International institutional law has to be distinghed from the general law of international
organizations, as the former is limited in scopethe institutional aspects of the said

organizations.

A writer named Jenks described the law governirgsthucture and general operations of public
international organizations as the ‘personal lawth& organization that governs its corporate

life." He writes :

If a body has the character of an international parbrporate, the law governing its

corporate life must necessarily be internationatharacter; it can not be the territorial

law of the headquarter of the body corporate or attyer municipal legal system as such
with out destroying its international character.éltaw governing its corporate life will

naturally cover such matters as the membership hef body, its competence, the
composition and mutual relations of its various amg, their procedure, the rights and
obligations of the body and its members in relatioreach other, financial matters, the
procedure of constitutional amendment, the rulegegaing the dissolution or winding up
of the body and the disposal of its assets in suclbntingency. It may also cover the
mutual relations of the body, its members and @sous organs in respect of matters

involving third parties.

From the above reading, it can conclusively beriefe that the law governing the corporate
aspects of international organizations is inevitaibternational in character, and hence it is
international law in essence. As it has been daode international institutional law focuses on
the institutional and related law of public inteinaal organizations. To be specific, it normally
covers such subjects as the interpretation of temtsmbership, budgeting, international

personality and capacities of the organizatiorssue.
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When a study is made into international institusilolaw, a focus is bound to be made on the
international organization that is being the fquaiint of the study. Each organization has its own

features deserving a separate treatment of its magonnection with this, Amerasinghe:

There are still no general rules or principles riitey to international bodies corporate to
which we can automatically turn when in search fwéirt personal law. We have no
recognized body of such rules or principles evenregards the existing types of
international body corporate; as regards possibletiier types of international body
corporate we are entirely in a realm of speculatior the existing types we have the
constituent instrument of each of the bodies coremkr amplified somewhat by its
constitutional practice, and calling for interpréian in accordance with the general

principles of treaty interpretation recognized Ioyarnational law.

The theme of the above quotation suggests thag lsemo ‘law’ of international organizations
but there are ‘laws’ of international organizatio@se author stated that since the law governing
each organization is to be found in or flows frota constitution, and constitutions are
individualized instruments, there can be no gerlaralnor general principles of applicable to all

or several organizations.

Though each international organization has its owigue features in terms of its institutional
operations and the law applicable to it, it doesmean that there is nothing in common between
international organizations of different charactdms use the words of. Amerasinghe, uniformity
or similarities exist; for instance, in the gengyahciples which apply (e.g. in interpretation)aas
result of the application of conventional law (epyivileges and immunities), in customary
international law which applies (e.g. responsipilif and to organizations) as a result of the
applications of general principles of law ( e.gaulres and employment relations) and because

there are (may be ) similarities in constitutioteadts of different international organizations.

The followings are the significant and distinctifeatures of international institutional law in

general:

Page | 31



I. the constitutional texts and law creating practiceany organizational will establish
law for that particular organization which law wilbt necessarily and as such be
binding on other organizations (e.g. amendmentsandture of organs);

il. where constitutional texts are similar, the intetption or development by practice of
those texts by one organization may, however, devyrecedents or guidelines for
another organization ( e.g. membership);

iii. In some areas customary international law as bgémgrally applicable will govern
(e.g. responsibility of and to organizations artéripretation of texts.);

iv. there are general principles of law which are aaphlcross the board in certain areas
(e.g. the doctrine of ultra vires and employmefdtiens);

V. certain presumptions and implied principles (some$# flowing from relevant
judicial decisions) will apply as general law irettmplementation and interpretation
of organizational constitutional law( e.g. inteinatl personality, liability vis-a-vis
third parties of members of an organization fooiddigations); and

Vi. In some areas general conventional law may be aeteto the operation of all or

most. Organizations (e.g. immunities and privilgges

With all the above background, we can embark upooking at the African Union law as part

of the international institutional law.

2.2 The Position of the African Union in the Classication of International Organizations

This part deals with, the classifications of intgranal organizations along with the place of
African Union based on each method of classificatlo so doing, an attempt has been made to
compare and contrast the African Union with otimerinational organizations such as the United

Nations, the European Union and the Organizatiohmoérican States.

When we try to assess the position of the Africanod in the classification of international
organizations, our focus would be limited to pubhternational organizations and not to the

private international organizations commonly knoas the non-governmental organizations
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(NGOs). Hence, we discuss the indispensable aitbat a given international organization is
bound to fulfill for it to be referred to as a pighihternational organization.

The first element that is required from a publiternational organization is that it has to come
into being by an international agreement. Creatsugh an organization by virtue of a
multilateral treaty among sates is the most uswah fof international agreement. But, it does not
mean that a treaty is the only way to found anrim@gonal organization. It is even possible for
government representatives assembled in a conterendecide on the establishment of an
international organization without using a tredfiere are different reasons why states prefer a
treaty.

First of all, organizations which are not creatgdalireaty will have to prove the existence of an
interstate agreement when they claim a public goeernmental status. The interstate agreement
is a clear indication of this status in most caftelsas also been accepted by the United Nations
as the main criterion for distinguishing these argations from non- governmental
organizations.

Another reason why an international agreement sdee is to establish the separate legal
personality of the new organization, and thus wlggtish it from mere organs of organizations. It
is this separate legal identity that gives orgaions a degree of independence that mere organs
of a given organization usually lacks.

When we examine the African Union in light of thest criterion or element required from
public international organizations, the African bmican perfectly be referred as such. The
African Union is a result of an international agremt between 53 African states that met in
Lome, Togo on 1% of July, 2000 and adopt the Constitutive Act & #frican Union.

The second element or criterion that is requiredbéo fulfilled by a public international

organization is that it should contain at least organ formed by delegates of two or more states
and should not be depended on any particular dfadecertain organization is fully dependent

Page | 33



on one national government, it can, in no way, lbastered as a public international

organization even when a lower organ is partly fdrby officials from other states.

The African Union fulfills the second element asas so far established ten organs of its own
and even mandated its Assembly of Heads of StatdsGovernment to decide to establish
others, if a need arises, as per Article 5 of tbagiitutive Act of the African Union. On top of
that, the organs of the African Union, as will becdissed in the next chapter of this material, are
based on the common will of the African states andot dependent on any single African

nation.

The third criterion or element of a public inteinatl organization is establishment under
international law. Since international agreemen¢ésnormally concluded under international law
and as the African Union has been founded by vidfuhe Constitutive Act, which by itself is

an international agreement, we can safely condloaat fulfills this criterion as well.

Having identified what we mean by public internaiborganizations, we can safely embark up

on classifying such organizations and find the g@laicthe African Union therein.

Depending on the purpose of the study for which thessification is used, international
organizations may be classified in many differealysv Taking the function of the organization
may be taken as being appropriate for the purpbseirodiscussion . This may help one to see
what distinguishes the African Union as an intdomatl organization from other international

organizations.
We can classify international organizations in fb#owing three methods of comparison:

Universal Vs Closed organizations, IntergovernmleMsa Supranational organizations and

finally Special Vs General organizations.
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» Universal or Open Vs Closed Organizations

A universal organization is one which includest;imembership all the states of the world. This
is not the case of any past or present interndtionganization yet. Thus, it may be more
accurate to use the terms “universalist” suggedtgdSchwarzenberger or “of potentially
universalist character” used in the treatise of @weim...While the organization is not

completely universal, it tends towards that dii@tti

One can deduce from the above reading that whah@meally referred to as general or open

organizations are those whose membership is opanytatate based on its volition. It has to be
noted that the existence of certain conditionsdacsétisfied for admission thereto do not affect

the “openness” of the organization. For instanke,Wnited Nations, which is an ideal example

of a general international organization, requiresate to accept and be bound by its Charter for
it to be admitted to the United Nations.

As opposed to universal organizations, some org#nizs seek membership only from a closed
group of states and no members from outside thepgvall be admitted in any case. There are
three types of closed organizations: regional dmgdions, organizations of states with a
common background (e.g. language or a politicatesyg such as the Common Wealth, and
closed special organizations (e.g. Article 7 of ¢hatute of the Organization of the Petroleum
Exporting Countries (OPEC) provides that membersisipopen to any country with a

fundamentally similar interests to those of mendmmtries.

At this juncture, it seems easier to classify th&icAn Union as a closed international
organization mainly because it is a regional orgainon in which a country from out side of
Africa can not be a member. Article 29 of the Cansve Act of the African Union makes
admission to membership open only to an Africantestdhe European Union and the

Organization American States share similar charnatites with the African Union, in this regard.
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* Intergovernmental Vs Supranational Organizations

The distinction between intergovernmental and sugdranal organizations serves a lot in
appreciating the legal mandates of a given orgénizaBefore embarking up on taking a
position as to whether the African Union is anligte&’ernmental or a supranational organization,

it would be wise to see the fundamental charadtesisf each type of organization.

The following are the most fundamental charactiesstf intergovernmental organizations:

» The decision making powers are, in fact, exercizgdepresentatives of governments.
Organs composed of persons independent of memégs sicommittees of experts or
parliamentary assemblies may play, an advisory, falethey will generally not have the

power to take final decisions.

* In important matters, governments can not be bagadnst their will. Intergovernmental
organizations seek collaboration among governmantsare in no way superior to them.
Although intergovernmental organizations can sotimes make binding decisions, this
is only possible where the decision in questiorognjthe unanimous approval of all

members .By voting against a draft decision, a ggwent can thus prevent its adoption.

From the above fundamental characteristics, one emmily deduce that intergovernmental
international organizations are like a common fofi@mmember states in which they act on a
collective basis whereas the organization by itsaifnot act as a vanguard of its member states
and make binding decisions concerning the lattenlikd supranational international
organizations, intergovernmental ones are estaulisbr cooperation between governments or
governmental organs without involving the legistatuhe judiciary and citizens of their member

states.

Coming back to the supranational international oizgtions, the following are their most

fundamental characteristics:
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The organization should have the power to takest®wts binding the member states.

The organs taking the decisions should not beedptitependent on the cooperation of all
the member states. Some independence may be abtaibeo ways. First, by allowing
binding decisions to be adopted by majority votethat the member states can be bound
against their will. Second, by composing the dedisimaking organs of independent
individuals.

The organization should be empowered to make mihesh directly bind the inhabitants
of the member states. This power enables the argiom to perform governmental
functions without the need or the possibility fational governments to transform the
rules of the organization in to domestic law.

The organization should have the power to enfacéecisions. Enforcement should be
possible even without the cooperation of the gavemts of the states concerned. It may
well be possible that other organs of the memlzestare used to aid the organization in
this field. Thus, a national parliament and theiamatl judiciary may coerce their
government to fulfill its obligations to the orgaation.

The organization should have some financial autgnorhe financing of organizations
from funds entirely subscribed by the member stidads to a dependence extending
beyond the purely financial field. By refusing tmopide the organization with sufficient
income to appoint qualified staff members or nemgsgquipment, governments could
hamper the functioning of the organization.

Unilateral withdrawal should not be possible. Insapranational organization, the
members should not even have the power collectiteelyissolve the organization or to
amend its powers without the collaboration of thpranational organs. The organization
can not rank above its members while it dependshem agreement for its continued

existence.

The characteristics of supranational internatiamghnizations are stringent to be fully complied

with by most of the international organizationsttlexist today. In the strict sense of its

characters, there is no such organization to ddte.European Union is usually cited as the only

prominent example in this regard. This does notydwer, mean that the European Union can

fully suffice to be named a supranational orgaimzatlt is commented that even the most
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important decisions of the European Union are mdeompromises between the participating

governments.

As indicated above, so far, there is no organiratwich is fully supranational. This makes the
term supranational a relative one. The formula satgl is that the closer the aforementioned
characteristics are to being fulfilled, the morg@rsumational the organization will be. It is with
this parameter that the European Union is consilasebeing more supranational than others.
“The following has been said about the United Nadio‘The United Nations is not a
supranational organization but it has the supranaticharacteristic of taking decisions by
majority vote. Although the United Nations can takecisions on peace keeping against the
wishes of some members, it has encountered difiesuivhen these members refused to pay the

expenses related to these decisions.’

With all the above background, we will encounterisgsue whether the African Union is an
intergovernmental or it is a supranational orgaiora It has to be recalled that being
supranational is a matter of relative assessmenit Bould be wise to look at the institutional
structure and functioning of the African Union tectte on the issue at hand. This, however, will
take us too far. Hence, it would be more approprattake this issue as it is and single out the
supranational characteristics of the organizatemsae deal with the institutional structure of the

African Union in the next chapter.

For the purpose of this section, we can safely lcmiec that the African Union has more
supranational characteristics than that of its gcedsor i.e. the OAU. To take one point of
comparison, Article 36(b) of the OAU Charter nanmexh-interference in the internal affairs of
member states as one of its principles .This gledehotes that OAU had no say over what is
going on inside its member countries. The Africandd, on its part, establishes “the right of the
union to intervene in a member state pursuantdecssion by its Assembly in respect of grave
circumstances, namely: war crimes, genocide andesriagainst humanity.” (Art 4(h) of the
Constitutive Act). This suggests that African Uniloas more supranational characteristics than

its predecessor.
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To take another point that signifies the increasingranational character of the African Union,
it is better to see Article 35 of the Statute of #hfrican Court of Justice and Human Rights.
Under the proposed merged court, which is a redbtikecent phenomenon, locus stand has been
broadened to include individuals and relevant humghts organizations accredited to the
African Union or any of its organs. Accordinglygetbld requirement of an additional declaration
to allow individuals and NGO petitions has beerpéised with, and the majority of victims can
approach the proposed The African Court of JusttteHuman Rights. This development shows
that at least one of African Union’s organs hasob&e accessible to non-state actors. This is a
typical feature of a supranational (transnatior@iyanization. The trend is going towards
increasing the supranational character of the Afri¢Jnion though it can not be accurately

referred to, as such, as it stands today.

* Special Vs General Organizations

Special organizations are those which are estaaligh perform a specific function and are
usually referred to as functional or technical migations. Their main characteristics are the
limited scope and technical nature of their tadkse World Health Organization, which was
founded for improving health, may be consideredaasexample in this regard. In such
organizations, members usually delegate experteadsof diplomats to the meetings of the
organization.

General or political organizations, on their parg founded for achieving different goals. They
are mainly characterized by the vastness of thidsfithey may cover and the presence of
diplomats or politicians, instead of experts ontipalar issues, in the delegations of their

member states.
The African Union, like the United Nations, the Bpean Union and the Organization of

American States, is a general organization asestiablished to pursue seventeen objectives of
multifaceted character.
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Discussion Questions

» Compare the Constitutive Act of the African Unioithwthe European Union Convention
and find out the supranational characteristicsasheorganization.

« Can we say that the African Union will continue #&xpand its supranational
characteristics in the future? Why?

2.3 Legal Personality of the African Union

2.3.1 The Rationale for Personality

Before embarking up on assessing the legal perigpoéthe African Union both at international
and domestic levels, it seems imperative to jusiiyy we should bother about the legal

personality of international organizations in gethand that of the African Union in particular.

As you may recall from the course on the Law ofsBes, the concept of personality is of
paramount importance for any legally establishedityerio stand by itself and function
accordingly. By the same token, legal personalgyan indispensable requirement for an
international organization to be able to appeatsirown right in legal proceedings, whether at
the international, or non-international level.

Member states of an organization have the optiorcrefting an organization which has
personality and can function as legal person. phimarily facilitates its activities and is deemed
to be necessary for the functioning of the orgaioma This may not necessarily mean that the
personality of an international organization hadéosated in black and white in the instrument
that creates it. Not to go to the details, it sugf if you remember what you have student in on

course the Law of International Organizations alibatconcept of functional personality.
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To conclude, legal personality enables internati@mmganizations to acquire a status without
which they would not be able to function as indejget units. They would not even be able to
conclude treaties with states, to rent buildingpenrform other tasks of routine character which
may demand an independent legal standing.

2.3.2 African Union’s Personality at an Internatioral Level

Having international personality for an internaaborganization, like that of the African Union,
implies that such entity can possess rights, dupesvers and liabilities as distinct from its
members in international law. In past times, it wtges alone which were used to be recognized
as persons in public international law. Nowadayswéver, the notion of absolute state
sovereignty has become obsolete and internatiomghnzations are made to operate

independently on the international level, distifwetn the member states they have.

This may have a bearing on deciding whether thé eeganizations have international legal
personality or not. To take a simple example, sarclorganization may not be in a position to
conclude international treaties without securingnimous consent of its member states so long

as that treaty may have anything to deal with thernal affairs of a member states.

The African Union has, however transformed a loteggrds the issue raised above. Article 4 of
its Constitutive Act makes the notion of non-inggeince to be restricted to a situation whereby a
unilateral or other wise interference of any membete in the internal affairs of another
whereas it clearly establishes the right of theddnin its own capacity, to intervene in such
matters. This, and other similar considerationgigest that the African Union can function in
the international plane as distinct from its indival member states.

As is the case in most similar international orgations, the Constitutive Act of the African
Union does not confer the status of internatiorabpnality to the African Union in a black and
white manner. This does not, however, mean thatUhmn can not be considered as an
international legal person. In the absence of bjeardicated personality, it has become

customary to look for what are commonly call&adicias’ of personality which implicate
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whether the said organization is intended , inmtking, to have international legal personality
or not.

As you might recall it from the course on the Lafvlaternational Organizations, there are
different considerations which might be taken iatocount with regard to the above stated
consideration. To put it in simple terms, theretare considerations. The first one is whether the
achievement of the purposes of the organizationspeshsably requires the attribution of

international personality or not. In light of thetandard, the objectives of the organization will
be studied to determine whether they can be acthieihout international legal personality or

not.

The second consideration, which is more or lesdaimith the first one, is that the organization
must be intended to exercise and enjoy functiomsrayits which can only be explained on the

basis of the possession of international persgnalit

Based on the aforementionewlicias of international legal personality, we can dedtree fact
whether the African Union is intended to have in&tional legal personality or not from the text

of the Constitutive Act of the African Union.

As it would be articulated in detail in the preceglisections of the material as well as the
discussions made hereinbefore, the African Uniandw some supranational characteristics. To
take the most obvious instance, the African Un®mandated to intervene in the internal affairs
of a member state in cases of grave human rigbtations. It is in pursuance of this aim that the
Peace and Security Council of the African Union basn established. The Council can not
discharge its responsibility unless the Union Imasrnational legal personality by its own. It has
to be recalled that no individually member statetled Union can act individually in such

circumstances. Rather, it is the Union as a distiegal organ that is mandated to make the
intervention. Therefore, we can conclude that thigicAn Union has international legal

personality.

The international legal personality of the Afriddnion may as well be inferred from the similar

personality that its predecessor i.e. the Orgaiozabf African Unity had by virtue of the
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General Convention of Privileges and Immunitieshef OAU. Article 1 of the Convention reads

as:

Article 1

1. The Organization of African Unity shall possasdical personality and shall have the

capacity:

A. to enter into contracts including the rightsaquire and dispose of movable
and immovable property.

B. to institute legal proceedings.

If the Organization of African Unity had such legarsonality, the African Union will obviously
enjoy it. In fact, since the African Union has maepranational features than that of the

Organization of African Unity, it necessarily hagk personality.

2.3.3 African Union’s Personality within Its Member States

Legal personality in national law can often be blage the provision of the domestic law of the
state in question. Some national laws, notably thdated Kingdom, expressly grant to
international organizations, of which the stat@ imember, legal personality or the capacity to

contract, to acquire and dispose of property anddiitute legal proceedings.

The problem would come to the fore in cases wheeddcal law of the state concerned is silent
as regards to the personality of the organizativhile expressing their observation on this
point,. Schermers and. Blokker have the followiry say: “national courts have usually
recognized the legal personality of internationalamizations as they apparently see no reason to

deny the legal personality of organizations in watigeir own state participates.”

The case of the African Union does not seem tdifferent from the above mentioned

international trend. In the first place, a membatesto the African Union may clearly confer
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personality to the Union. If this does not happerbé the case, it seems logical to infer their
legal obligation to do so from the Constitutive Axdtthe African Union and other subsequent

declarations made by the latter.

To take a very simple example, a peace keeping fofadhe African Union can in no way be
denied personality within the territories of a me&mbtate. Doing so, may amount to making the
mission a fictitious one which can not touch theugrd. Article 24 of the Constitutive Act of the
African Union ordains that the headquarters of theon shall be in Addis Ababa and the
Assembly of the Union may establish similar offigasthe territory of other member states.
Therefore, it can be said that the moment an Afridaion institution is established within the
territory of a member state, the concerned siase, factg recognizes the legal personality of the
Union within its domestic jurisdiction. This is because personality is a necessary requirement

even to perform the day to day businesses of thanization.

2.4 The Foundation of the Powers of the African Uimin

When we look at the foundation of the powers of Alfigcan Union, it is not unique from other

international organizations of similar charactes an international organization, the African
Union is founded on the common consent of the merstaes. It has basically two types of
powers. The first is the powers that it is clearusted with in accordance with its Constitutive
Act. The second source or foundation of its powesss on what we call implied powers. Both
types of powers will be discussed in the form afhtight in the preceding paragraphs. For the
details, students are highly advised to look airtbeurse material on the Law of International

Organizations.
2.4.1 The Doctrine of Attributed Powers
The doctrine of attributed powers makes a cleatinditon between states on one hand and

international organizations on the other hand. bkimg this distinction, a certain scholar said

the following: ‘states are sovereign in the sehsg their powers are not dependent on any other
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authority; the powers of international organizasicare limited to whatever it is necessary to

perform the functions which their constitutions a@alefined.’

In other words, states are sovereign and no onelisardown what powers they have.
International organizations are, however, foundadtte volition of their member states, and
their jurisdiction is limited to areas which the mmger states designate for the consumption of
the international organization. They can perforsksawhich they are attributed to by virtue of

the agreement that creates the international azgaon.

It is usually commented that the existence of thecple of attributed powers would seem to
imply a guarantee for the members that the orgtinizavould not use powers other than those
conferred upon it by the members. Generally speggpkihe law relating to a particular

organization will flow basically from the constitom of the organization.

In general, in political international organizatiolke that of the African Union, the so called
attributed powers are most of the times defined boarder perspective. You will see this in the
forthcoming sections of this chapter where it idicated that the African Union has seventeen

objectives and eighteen principles as per its Gotise Act and the amendment thereto.

To conclude, the doctrine of attributed powersng doundation of the powers of the African
Union. Member states of the Union have mandatéal dittain specified objectives according to
the Constitutive Act. This is the basic foundatajrthe power of the African Union on which its

legality rests on.

2.4.2 The Doctrine of Implied powers

The doctrine of attributed powers ordains thatrimaéonal organizations always need to have a
legal basis for their activities. This, however,fég from reality mainly in case of general
international originations like that of the AfritdJnion. Scholars suggest that, in such cases, it
is not possible to lay down an exhaustive list ofvprs of the organizations in a constitution,

inter alia, because any organization needs to respond tdagenents in practice which cannot
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be foreseen when it is created .This might be ¢lason why the objectives and principles of the
African Union and other similar international orgaations are framed in general terms that can
encompass wide areas of coverage. This paves thdovather basis for the organization to

emerge. Implied and customary powers are of thegcay.

Who Authors usually make distinctions between iegblipowers and customary powers.
Speaking in general terms, the basis for impliedlgye are powers explicitly attributed to the
organization in the constitution. The basis of cosry powers, on the other hand, postdates the
constitution and comes on a subsequent time. Terstahd the essence of what we call implied
powers, let’s cite the words of a scholar namedo®zewski who explains to implied powers as
follows: “A term is being read in to the organizatis statute not in order to modify it or add to
the members’ burdens, but in order to give effeatlhat they agreed by becoming parties to the
constitutional treaty.” Therefore, implied powerg aot new fabrications. Rather, they are the

outcomes of interpretations of the very constitutichich provides a list of attributed powers.

While dealing with the doctrine of implied powerSchermers and Blokker stated that the most
fascinating aspect of the doctrine is its flexigiliThey go on saying that by accepting the
binding character of the (opening) articles of astiution which deal with the purposes of an
international organization, it can easily be codeld that the powers necessary to fulfill these

purposes have been implied.

When we come to the case of the African Unionsems that the doctrine of implied powers
might have a wider room of application. As it haeb stated above, and as it is to be dealt with
in the forthcoming sections of this material, thgeatives and principles of the Union are framed
in general terminologies .This might leave a spBweone to make an implication of other
implied powers from the very Constitutive Act ofetiunion. Take for example the eighth
principle of the Union That establishes the righttee Union to intervene in a member state
pursuant to a decision of Assembly in respect @vgrcircumstances, namely: war crimes,
genocide and crimes against humanity. This is tiated power of the Union. Based on this, a
guestion might be raised whether it would be appatg for the Union to have its own army in
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pursuance of that aim in a particular state. Hemaethe virtues of the doctrine of the implied

powers. The need to have its own army may be i ft@nm the eighth principle.

2.4.3 Reconciling the Attributed and Implied Powes Doctrines

We have seen genuine concerns on the side of thedbotrines. However, it is not an easy task
to determine the extent of the powers that aregmnbe implied from the explicitly attributed
ones. That is why we have to find out an apprépisaheme to reconcile both doctrines and find

a solid basis for the foundation of the powershef African Union.

While trying to look at a justified implication gbowers, some authors made a distinction
between powers implied from explicit powers andsththat are implied from the purposes and
functions of organizations. It is sometimes claintieat the basis of the latter implied powers is
broader than that of the former. However, in mastes, purposes, functions and explicit powers

are used interchangeably as a basis for impliecepw

Another method that is commonly used to determieeviable extent of implied powers is the
guestion is the power in question necessary orngakdor the organization to perform its
functions?’ The problem with this method is thethdpgree of subjectivity it has. Opinions on

such matters usually differ from person to person.

The above stated modes of reconciliation have aéviemitations. The most effective
reconciliation between the two doctrines is thesexice of a judicial organ empowered to define
the scope of implied powers on a case by case.beEstsCourt of Justice of the African Union
was mandated by its Statute to perform such t&#esently, there are trends to merge the Court
of Justice of the African Union with the African @® on Human and Peoples’ Rights to form
the African Court of Justice and Human Rights. Tdoart will have the mandate to resolve the
above stated dilemma.
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2.5 Objectives of the African Union

The African Union has seventeen objectives in viglese objectives are enumerated herein
under are provided in Article 30 of the Constitatict of the African Union and Article 3 of the

Protocol to amend the Constitutive Act. These are:

i. Achieve greater unity and solidarity between thao&h countries and the peoples of
Africa;

il. Defend the sovereignty, territorial integrity amdépendence of its member states;

iii. Accelerate the political and socio-economic intégraof the continent;

iv. Promote and defend African common positions oneisxaf interest to the continent
and its peoples;

V. Encourage international cooperation, taking due@actof the Charter of the United

Nations and the Universal Declaration of Human Righ

Vi. Promote peace, security, and stability of the cemi;

Vil. Promote democratic principles and institutions, ysap participation and good
governance;

vii.  Promote and protect human and peoples’ rights tordance with the African

Charter on Human and Peoples Rights and otheramidwiman rights instruments;

iX. Ensure the effective participation of women in demi-making, particularly in the
political, economic and socio-cultural areas;

X. Establish the necessary conditions which enablednhé&nent to play its rightful role
in the global economy and in international negaira;

Xi. Promote sustainable development at the economitalsand cultural levels as well
as the integration of African economies;

Xii. Promote co-operation in all fields of human acyuid raise the living standards of
African peoples;

xiii. ~ Coordinate and harmonize the policies between thstieg and future Regional

Economic Communities for the gradual attainmerthefobjectives of the Union;
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xiv.  Advance the development of the continent by prongptiesearch in all fields, in
particular in science and technology;

xv.  Work with relevant international partners in thadication of preventable diseases
and the promotion of good health on the continent;

xvi. Develop and promote common policies on trade, defeand foreign relations to
ensure the defense of the continent and the strenigig of its negotiating positions;

xvii.  Invite and encourage the full participation of thzican Diaspora as an important
part of our continent, in the building of the Afzic Union.

A mere reading of the above stated objectives siggthat the African Union is more

comprehensive in its objectives than the OAU. Redavelopments have made the African
Union able to envisage objectives which were praslip relegated to the domestic affairs of
member states. Internal human rights problems withmember state is, for example, a new

dimension which widens the objectives of the Union.

Generally speaking, the objectives of the Africanidh are aimed at bringing political,

economic and social integration between membercafricountries and making the continent a
better place for life. It is only in such a waythee can achieve the desired end. The long lists
we have in the objectives of the Union are cleanifeatations of the fact that it is a general, not

a special, international organization.

A simple look at the objectives and principles bé tUnion would enable one to take the
intentions of member states of the Union into aotom any endeavor to make a viable
interpretation of any of the laws of the Africaniom

2.6 Principles of the African Union

With a view to achieve the above stated objectitles,Constitutive Act of the African Union
and the Protocol for its amendment provide eightd®) principles in accordance with which
the Union shall conduct its functions. Article 4 thie Constitutive Act and Article 4 of the

Protocol provide that the Union shall function atardance with the following principles:
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Vi.
Vil.

viii.

Xi.
Xi.
Xiii.
Xiv.

XV.

XVi.

XVil.

XVii.

Sovereign equality and interdependence among mestétess of the Union;

Respect of borders on achievement of independence;

Participation of the African peoples in the actestof the Union;

Establishment of a common defense policy for thecAh continent;

Peaceful resolution of conflicts among member statethe Union through such
appropriate means as may be decided upon by thenftsy;

Prohibition of use of force or threat to use foaoeong member states of the Union;
Non- interference by any member state in the irtleaffairs of another;

The right of the Union to interfere in a membeltestaursuant to the decision of the
Assembly in respect of grave circumstances, nam@&br. crimes, genocide and
crimes against humanity as well as a serious thodapitimate order to restore peace
and stability to the member state of the Union ugi@nrecommendation of the Peace
and Security Council;

Peaceful co-existence of member states and tighir td live in peace and security;
The right of member states to request intervenftiom the Union in order to restore
peace and security;

Promotion of self-reliance within the frame worktbé Union;

Promotion of gender equality;

Respect for democratic principles, human rightsrtie of law and good governance,;
Promotion of social justice to ensure balanced ecot development;

Respect for the sanctity of human life, condemmatiad rejection of impunity and
political assassination, acts of terrorism and sufive activities;

Condemnation and rejection of unconstitutionaingjes of governments;

Restraint by any member state from entering intg @eaty or alliance that is
incompatible with the principles and objectivesta# Union;

Prohibition of any member state from allowing tree wof its territory as a base for

subversion against member states.
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The above list of the principles of the African Oniis a combination of those principles which
were also that of the OAU and those which appeathi first time with the coming into picture

of the African Union.

The first and second principles of the African Unire repetitions if what has been in the legal
regime governing the OAU. The rationale towardsséhprinciples is self explanatory. As the
issue of sovereignty is deeply embodied in colahi&&ica, there is a real demand to function in

a way that pays enough emphasis to the sovereigadiggof member states of the Union.

With this sovereign equality, there exists therntépendence between and among African states.
The issue of sovereignty and territorial integrgydeeply intertwined with the international law
doctrine ofuti possidentisThis is what is reflected in the second principiéhe African Union.

In the quest of their sovereignty and territoriadegrity, member states of the Union should
respect their boarders which they inherited from dftermath of colonialism in Africa. It is a
bare fact that the process of delimiting the boupnd@tween African states has been arbitrarily
done by European super powers. This has separateties to be citizens of two or more
different countries. Be it what it may, it is a wistep to sustain th&tatus quonot to create
unending boarder disputes between African states.

The third principle that pays due respect to laticah peoples participate in the affairs of the
Union seem to be the a latest incarnation of th&omaf the founding fathers of the OAU i.e.
‘African solutions for African problems’'With a view to function in accordance with this

principle, the Pan-African Parliament was formedbé¢oone of the organs of the African Union.

We can name a common denominator to the fourth, 8ixth and ninth principles of the Union.
They are generally directed to let member stateéefJnion resolve their disputes in a peaceful
manner. The basics of these principles may be deresi as reiterations of what is provided in
the United Nations Charter as regards to the watgsishould resolve their conflicts.

The seventh, eighth, tenth and sixteenth principfate Union can form one category. A major

point for which the OAU has been blamed much is‘hnds-off’ approach in the internal
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problems within its member states. The African Wnis historically indebted to rectify this
problem. That is why it firmly establishes the tigh the Union to intervene in a member state in
cases where war crimes, genocide and crimes adaumsanity as well as a serious threat to
legitimate order to restore peace and stability lbeéhg committed. While doing so, the
Constitutive Act prevents any member state, adiidgvidually, from intervening in the internal
affairs of another state.

Magliveras and. Naldi, said the following in: “Ibald be argued that the condemnation and
refection of unconstitutional changes of governmget the sixteenth principle of the African
Union) is incompatible with the principle of nont@nference by any member state in the internal
affairs of another [the seventh principle of theigdn Union]. Although it would appear to say
that in this instance it is not actually membertegathemselves that condemn and reject

unconstitutional governments but rather the Unisali.”

Hence, it has to be taken with due concern thatettigting legal regime with in the African
Union does not entitle member states to take thasare of condemnation and rejection acting
on their own capacities. Rather, this could be dbased on the rules of procedures of the
Assembly of the African Union. As it is clearly &#d in the eighth principle of the Union, it is
only pursuant to a decision of the Assembly thatWimion can intervene in the internal affairs of

a member state.

While reflecting on the aforementioned principl@eocauthor said the following: the fact that
intervention will require a decision by the Unio#ssembly of Heads of State and Government
arguably raises the risk of inaction. Indeed, tistony of African leaders’ reluctance to involve
the OAU in an internal conflict for fear that it wld do the same in the event of conflict in their

own countries confirms this risk.
Though the above stated criticisms do not seenetgrbundless, the framers of the Constitutive

Act of the African Union preferred to take an opstic position in that respect. The
manifestation of this optimistic understandingtated in the tenth (1) principle of the Union
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that expects a member state to request the Uniontdovene in its domestic affairs with a view

to restore peace and security.

The eleventh and fourteenth principles may be comete on a commingled manner. The
eleventh one promotes self-reliance within the frwork of the Union while the thirteenth

principle promotes social justice to ensure baldneeonomic development. One critical
challenge that the African Union is determined ¢bve is enabling Africa to stand out being
competitive in the globalized world economy. In suance of this goal, we should design a
means by which Africa can be self-reliant on itsnovather than exclusive dependence on
external assistance of which the economy is thegudoncern.

The twelfth, thirteenth and fifteenth principles ynbe treated in one cluster. One ground of
condemnation against the OAU was lack of properceom for human rights. Issues like
democracy, human rights, rule of law and good guwece were relegated as domestic affairs of

member states. Now the African Union has got thedate to be highly involved in such issues.

Unit Summary

One can have a full-fledged understanding of theécaf Union Law when it is viewed from the
perspective of international institutional law. $tgan enable one to appreciate the place of the

African Union in light of international organizatie of similar characters.

The African Union could be classified as a pubtipen and general international organization
which has increasing supranational characteristios.fact that the Union was modeled after the
European Union signifies the supranational charawft¢he Union. On top of that, recent trends
to establish the necessary framework for the upegniinited States of Africa are additional

indicators to that effect. The fact that the orgation’s having a supranational character is of

overarching implications in the study of the lawtloé organization.

The African Union stands as a separate legal emtithe eyes of international law and in the

laws of its member states as well.
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The African Union has seventeen objectives. Thdgectives are of paramount importance in
guiding all stakeholders while making interpretaticof any of the Union’s legal documents, in
case of ambiguity. Most objectives of the Union eiterations of that were used to be that of
the objectives of the OAU. But, the Union’s objees are unique in that they place much
emphasis on greater political, economic and sactegrations among the peoples and states of
the African continent. On top of everything eldes tUnion’s objectives are framed in such a way
to show its increased supranational characters.

The Union has eighteen principles in accordancé witich its affairs have to be conducted.
When succinctly expressed, the principles are mearghow that the African Union has to

function up on respect of the sovereign equality praceful interdependence of its member
states, whereas it entitles the Union the righintervene in the internal affairs of a member

state, which was relegated as an exclusively logatern in the Charter of the OAU.

Page | 54



Chapter Three

The Organs of the African Union along with Their Respective Mandates and

Modes of Operation

The main aim of this chapter is to familiarize gnt$ with the ten organs of the African Union
and thereby make them able to identify legal issmeslved therein. The modus operandi of the

ten organs of the African Union is uridely paid muwamnphasized in this chaplain..

At the end of this chapter, students will be abte t

= Enumerate the mandates of the African Union Assgmbl

= Point out possible justifications to Assembly’snandates;

= Give a brief account of the Rules of ProcedurthefAssembly;

= Enumerate the mandates of the remaining nine ergatihe African Union;

» Point out possible justifications for entrustingle@rgan with its specific mandates;

= Give a brief account of the Rules of Procedure e Executive Council and the
Permanent Representatives Committee;

» Give a brief account of the protocol relating te thourt of Justice; and

= Compare and contrast the Peace and Security Coahtiie African Union and the

Security Council of the United Nations.

3.1 The Assembly

The Assembly is the ‘supreme organ of the Africamdd’ composed of Heads of States and
Governments. It meets once in a year in ordinassien, and it can meet in extraordinary
session at the request of any member state thabhmesapproved by a two-third majority of the
member states. The Assembly shall be chaired bgadtf State or Government from among
the member states who is elected based on consnfiatmong the member states. The chairman

shall remain in the position for a period of onarye
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3.1.1 Powers and Functions of the Assembly

As regards to the powers and functions of the Akbgmrticle 9 of the Constitutive Act of the
African Union lists down the mandates that the Asislg has by virtue of the agreements of the
member states as expressed in the Constitutivewath is a manifestation of their common

volition.

Article 9
Powers and Functions of the Assembly
1. The functions of the Assembly shall be to:
a. determine the common policies of the Union;
b. receive, consider and take decisions on reports wmbmmendations from other
organs of the Union;
c. consider requests for membership to the Union;
d. establish any organ of the Union;
e. monitor the implementation of policies and dexisi of the of the Union as well
ensure compliance by all member states;
f. Adopt the budget of the Union;
g. give directives to the Executive Council on the naggement of conflicts, war and
other emergency situations and the restorationeaice;
h. Appoint and terminate the appointment of judgeeiCourt of Justice;
i. Appoint the Chairman of the Commission and his er theputy or deputies and
Commissioners of the Commission and determine tineations and terms of office.

2. The Assembly may delegate any of its powers amtidas to any organ of the Union.

Being the supreme organ of the Union, the Asserhbly a final say over important matters
mentioned above. It has a multifaceted characterdatas. It could be said that most of them
display the supreme character of the Assembly. A3sembly of the Union may be equated to
the General Assembly of the United Nations. It thesultimate power in determining the destiny

of the organization itself.
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As a high ranking organ of the Union, the Assentlyowers and functions are the
manifestations of the fact that the Union is a forof cooperation among between African states
that is to be guided by the common understandintheHeads of States and Governments of its
member states. The destiny of the organizatioro ibet determined by the decisions that the
Assembly makes. The powers and functions it hag, teugh obliquely, be equated to the

mandates of the legislative organ in a domesticiget

It has to be recalled that the Assembly is not@uging of experts that could be indulged in
specific operational matters of the Union. Ratltesets the boundary of the Union’s functioning
and authorizes those who have professional expertishe area. It is for this reason that the
Executive Council is answerable to the Assemblye Txecutive Council supervises the
functioning of the Specialized Technical Committeasd accordingly monitors the policy

guidelines adopted by the Assembly.

It may be said that most of the functions of thedkably are self-explanatory. To exemplify one
of its power and functions, the Assembly is mandiabeestablish any organ of the Union. It is a
bare fact that Article 5(1) of the Constitutive Axftthe Union has already listed down organs of
the Union. However, the framers of the Act canmoée$ee the future in its full-fledged manner
and determine an exhaustive and all-embracinglfistgans that can remain forever. The order
of the day may demand the abolition of one orgahtha creation of another. In connection with
this, the Trusteeship Council of the United Natiomght be taken as an appropriate example.
The mandates of this Council may be said to beatettdby now. That is why there are scholarly

recommendations to establish a council on terronmsthis place.

The framers of the African Union Constitutive Aceme capable of paying due attention to the
aforementioned scenario. That is way Article 5)he Act provides on open-ended statement.
The organs of the Union, as listed in Article 5@ne not exhaustive. If it deems necessary, the
Assembly may decide to establish other organs @fuhion. In the same fashion, Article 9(1)
names the power to establish any organ of the Uasoone of the functions of the Assembly. An
appropriate example in this regard would be thest@t of the Assembly to establish the Peace

and Security Council of the African Union. This argwas not part of the organs of the Union as
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stipulated in the Constitutive Act. However, thel@r of the day and the emerging consensus
among African states demanded its creation. HetheeAssembly heralds the creation of the

Peace and Security Council as an independent afghe African Union.

The mandates of the Assembly to establish a neanood the Union is specified in black and
white manner. At this juncture, let’'s pose a questvhether the Assembly can disestablish any
of the organs of the Union as enumerated in thestitative Act. A contrary reading of Article
9(1) (d) might bring an affirmative response to igsie at hand. If the Assembly is mandated to
create a new organ, what can propel it from abwigslan existing one? However, for practical
reasons, it doesn’t seem realistic for the Assertblgo so. It may rather substitute an existing
organ with another only in so far as it can furtbie® objectives of the Union in a simplified
manner. A notable example in this regard wouldhgeAssembly’s decision to merge the Court
of Justice of the African Union [which is an orgainthe African Union as per the Constitutive
Act] with the African Court of Human and PeoplesgRs and create a new organ of the Union
named the African Court of Justice and Human RigB&nerally, it may be concluded that, as
an ultimate decision making organ of the Union, kesembly may do so when it deems
necessary. However, most organs of the African Wraok like to have an indispensable
character for the Union to pursue its objectivdseréfore, one may not reasonably expect a total
abolition of any of the specified organs. Rathewauld be reasonable to expect a measure of

reorganization when the circumstances of the caseadd it.

3.1.2 The Mode of Operation of the Assembly

Concerning the decision making process within tksenbly of the Union, the Constitutive Act
authorizes the Assembly to adopt its own detailade® of Procedure. Accordingly, the
Assembly has adopted its own Rules of Proceduos dsly, 2002. A detailed explanation of the
contents of the same might be a verbose attemphast of the provisions of the Rules of
Procedure are either reiteration of what has beewiged in the Constitutive Act or too detall
and routine to be discussed separately. Therefiigsertaterial focused on highlighting the major
tenets of the said instrument. Students are heretpyired to make personal readings of the

instrument to have a full-fledged understanding.of
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The Assembly shall conduct its session at leas¢é am@ year on an ordinary basis. It may also
conduct an extraordinary session provided that mlpee state or the Chairperson of the Union
requested so and the request is approved by ahivebrhajority of the member states. Unless a
member state requests to host the sessions ofsseEn#bly, it shall be held at the headquarters of
the Union, Addis Ababa, Ethiopia. But in any cabe, Assembly is bound to make a session in

Addis Ababa at least every other year.

A state that pledges to host the meetings of theembly shall be duty bound to bear all extra-
expenses incurred by the Commission due to thegehah Venue. Apart from that, the said
state shall comply with adequate logistical faieifitand a favorable political atmosphere. In
cases where two or more member states offer toghesssion, the Assembly shall decide on the
venue by simple majority. In any meeting of the émably, two-thirds of the total membership of

the Union shall constitute a forum.

Rule 8 of the Rules of Procedure of the Assembbvides the following with regard to how

agenda of Ordinary Sessions of the Assembly amggoi be singled out:

1. The Assembly shall adopt its Agenda at the opesfiegch session.
2. The Provisional Agenda of an ordinary session shalldrawn by the Executive Council
and shall comprise the following:

a. ltems which the Assembly decides to place on éaday

b. Items proposed by Executive Council;

c. Items proposed by the other organs of the Union tltanot report directly to the
Executive Council;

d. Items proposed by a Member State Provided thaptbposal is submitted sixty (60)
days before the opening of the session and theostipgp document(s) and draft
decision(s) has been communicated to the Chairpecsahe Commission at least
thirty (30) days before the opening of meeting.

3. The provisional Agenda shall be divided into paats as follows:
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Part A: Items for adoption without discussion are thosewdnch the Executive Council has
reached agreement and for which their approvalli®yAssembly is possible without discussion;
Part B: Items for discussion are those on which agreenmast not been reached by the

Executive Council, requiring debate before apprdwathe Assembly.

It is as well possible for a Member State to rafieer agenda items, which shall only be for
information but not subject to debate or decisiAa.regards to the agenda of extra ordinary
sessions, it shall comprise only the item(s) sutemhitfor consideration an the request for

convening the session

Concerning the manner of conducing the sessiorlessithe Assembly decides other wise by
simple majority, all sessions of the Assembly sha#l closed. Arabic, English, French,
Portuguese, Spanish, Kiswabhili and any other Afrimguage shall be the working languages

of the Assembly.

With respect to the decision making process of Alssembly, Rules 18-35 of its Rules of
Procedure govern the details. Not all member stitéise Assembly may always have a voting
right on the decisions of the Assembly. A membatesmay be sanctioned not to exercise its
voting rights as per Article 23(1) of the Consiiet Act due to its failure to make the
appropriate payment of its contribution to the betdgf the Union. A state may as well be
suspended due to an unconstitutional change of rgment. Except in the cases of these

exceptional circumstances, each member statetshadl one (1) vote.

Under normal circumstances, the Assembly is expetdetake its decisions by consensus. In
cases where unanimity is not possible, the Asserabdll take questions of procedure by a
simple majority and other decisions by a two-thirdgjority of the member states eligible to
vote. Sometimes it may be debatable as to whetlkertain question is a question of procedure
or not. In such cases, the Assembly shall decid& by a simple majority. While voting on

procedural matters, states may follow any methodnay be determined by the Assembly

whereas on substantive issues voting shall be tmadecret ballot.
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While deliberating on issues of discussion, a marstse may raise a point of order over which
the Chairperson shall immediately decide. Whilesingj a point of order, no one can speak on
the substance of the issue being discussed. Ingmaber state that raised the point of order is
aggrieved by the decision of the Chairperson, tlssefbly shall decide on the matter by a

simple majority.

The Assembly may take its decisions in three dgffiéforms. The first form of decision is that of
Regulations which are meant to be applicable andilb on member states, organs of the Union
and the Regional Economic Communities. These eatiéire under obligation to take all the

necessary measures to implement the Assembly’s|&ems.

Another form which the decision of the Assembly ntalge is Directives. Similar to that of
Regulations, the Directives of the Assembly aredinig on the three different categories of
entities mentioned above.  What makes them disfirmn Regulations is that they give
discretionary power for national authorities sa@sletermine the form and the means used for

the implementation of the same depending on tresiular surroundings.

Recommendations, declarations, resolutions, antias, etc are another category of the forms
of the decisions of the Assembly. These kinds afgiens are not binding. They are basically
targeted at guiding and harmonizing the viewpoafthe member states.

Whatever forms a decision of the Assembly may takeill be authenticated by the signature of
the Chairperson of the Assembly and the Chairpeo$time Commission. Next to that, they have
to be published in all the working languages ofthneon in the ‘Official Journal of the African
Union’ within fifteen days after the signature asithll be transmitted to member states, other
organs of the Union and the Regional Economic Comti@s. Unless the decision of the
Assembly ordains otherwise, Regulations and Dwestishall be automatically enforceable with

in thirty (30) days after the date of the publioatin the Official Journal of the African Union.

The Assembly is mandated to sanction a member #tatefails, without good and reasonable
cause, to comply with the binding decisions andcpesd of the Union. In such instances, the

Assembly shall stipulate the timeframe for comptmmvith the decision. Should a state fail to
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observe the stipulated timeframes, the Assembly mgyose sanctions in accordance with
Article 23(2) of the Constitutive Act of the AfrinaUnion. The sanctions to be imposed may
include denial of transportation and communicatioks with other member states and other

measures of political and economic nature to berdehed by the Assembly.

Condemnation and rejection of unconstitutional gesnof governments is one of the sixteen
cardinal principles of the African Union. In pursea of this principle, Article 30 of the
Constitute Act provides that governments which Ist@ine to power via unconstitutional means

shall be suspended from participating in the atigziof the Union.

Condemnation of unconstitutional change of govemtmiey the Union is a decision of

paramount importance in Africa where such things @ot uncommon. The procedure to be
followed in such instances is stipulated in RuleoBThe Rules of Procedure of the Assembly.
The rule contains six procedures to be followednter to impose sanctions for the said cases.

Below is the text of Rule 37:

Rule 37
Sanction for Unconstitutional Changes of Government

1. Pursuant to Article 30 of the Constitutive Act, thember states in which Governments
accede to power by unconstitutional means shafiuspended and shall not participate in
the activities of the Union.

2. in conformity with the Declaration on the Framewof&r an OAU Response to
Unconstitutional Changes of Government, the situeti to be considered as
unconstitutional change shall be, among others:

a. Military and other coup d’etat against a democcally elected government;

b. Intervention by mercenaries to replace a democadiijcelected government;

c. Replacement of democratically elected governmepntarimed dissident groups and
rebel movements; and

d. Refusal by an incumbent government to relinquiskgodo the winning party after a

free and fair election.
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3. The overthrow and replacement of a democraticalgcted government by elements

assisted by mercenaries shall also be consideredarasunconstitutional change of

government.

4. whenever an unconstitutional change of governmetkes place, the Chairperson of the

Assembly and the Chairperson of the Commission;shal

a.

immediately, on behalf of the Union, condemn suahange and urge the speedy
return to constitutional order;

Convey a clear and unequivocal warning that suchilegal change shall not be
tolerated or recognized by the Union.

Ensure consistency of action at the bilateral, rstate, sub-regional and
international levels;

Request the PSC (Peace and Security Council oAthiean Union) to convene in
order to discuss the matter;

Immediately suspend the member state from the Uamdnfrom participating in the
organs of the Union, provided that exclusion froamtigipating in the organs of the
Union shall not affect the state’s membership @& thnion and its obligations

towards the Union.

5. The Assembly shall immediately apply sanctionsregahe regime that refuses to restore

constitutional order, including but not limited to:

a.

Visa denials for the perpetrators of the unconsbnal change;

b. Restriction of government to government contacts;

c. Trade restrictions;

d.

e. Any additional sanction as may be recommended &yPBC (Peace and Security

The sanctions provided for in Article 23(2) of enstitutive Act and in these Rules;

Council).

6. The Chairperson of the Commission in consultatidgh whe Chairperson of the Assembly

shall;
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Discussion Questions

1. Enumerate the powers and functions of the Assembly.

2. Do you think that the decision- making procedurehimi the Assembly is fair and
democratic?

3. Comment on the efficacy of Rule 37 of the RulePobcedure of the Assembly and the
Constitutive Act in combating unconstitutional cgas of government in Africa.

4. Do you think that Rule 37 envisages participatidnnmeember states in the process of
immediate condemnation of unconstitutional chargjegpvernment?

5. Point out possible justifications as to why the éably may delegate any of its powers and

functions to any other organ of the Union.
3.2 The Executive Council
3.2.1 Its Composition and Functions
The Executive Council, responsible to the Assemidycomposed of Ministers of Foreign
Affairs who meet twice a year in ordinary sessiglember sates may designate other ministers
or authorities in place of the ministers of theefgn affairs.
The Executive Council is established with a broaahdate. That states. ‘It has the mandate to
coordinate and take decisions on policies in aoéa®mmon interest to the member states, and

to consider issues referred to it by the Assembly.’

Article 13 of the Constitutive Act provides a list functions of the Executive Council in the

following manner:

Page | 64



Article 13
Functions of the Executive Council.
1. The Executive Council shall coordinate and takesiess on polices in areas of common
interest to the member sates, including the folhowi
a. Foreign trade;
Energy, industry and mineral resources;
Food, agricultural and animal resources, livestgrkduction and forestry;
Water resources and irrigation;

Environmental protection, humanitarian action arndaster response and relief;

-~ o o o0 T

Transport and communications;

Insurance;

2 @

Education, culture, health and human resources lopveent;

Science and technology;
j.  Nationality, residency and immigration matters;
k. Social security, including the formulation of matlaad child care policies, as well
as policies relating to the disabled and the haagped,;
|. Establishment of a system of African awards, mealadsprizes.
2. The Executive Council shall be responsible to tlssefbly. It shall consider issues
referred to it and monitor the implementation ofigies formulated by the Assembly.
3. The Executive Council may delegate any of its psward functions mentioned in
paragraph 1 of this Article to the Specialized Trachl Committees established under
Article 14 of this Act.

As it can be deduced from a simple reading of dmg llist of functions the Executive Council of
the African Union is a vital organ of the Unionkkithe case of the Assembly of the Union, the
Executive Council is a collection of political aotities of a given state. Though these
personalities may have the political determinaiioriurtherance of the above stated functions,
they may lack expertise in fields of focus spedifia Articles 13(1) of the Constitutive Act
which is the rationale to authorize the Councitlésignate any of its functions to the Specialized
Technical Committees who are composed of indivislwath a comparatively better expertise in
the fields.
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3.2.2 The Mode of Operation of the Executive Counici

As it has been mandated by Article 12 of the Ctutste Act, the Executive Council has already
adopted its Rules of Procedure, which compriseta tf forty-three (43) Rules. In a similar
fashion with that of the Assembly, the Rules ofdexure of the Executive Council are too detail
and in some cases a reiteration of the provisiénseoConstitutive Act. Therefore, this material
provides only a general description of the modusrapdi of the Executive Council. In many
instances such as venue, the required forum, methiodoting, categorization of decisions in to
three forms, voting rights, majority required inc#on making procedures and the elite, the
Rules of Procedure of the Executive Council arectxahe same as that of the Assembly.
Therefore, it would not be wise to deal with sucitters again.

Like that of the Assembly, the Executive Councis teth ordinary and extraordinary sessions.
Unless the contrary is specified by the Commissigrconsultation with the Chairperson and
member states, the Council shall conduct its orglisassions twice a year in February and July.
For an extraordinary session to be held, a redquesite Chairperson of the Executive Council or
any member state or the Chairperson of the Comaomisai consultation with the Chairperson of

the Assembly has to be approved by a two-thirdontgjof the member states.

Concerning the procedure of adopting agenda ofargisessions of the Executive Council,
Rule 9 states the following:

Rule 9

Agenda of Ordinary Sessions

1. The Executive Council shall adopt its agenda atjhening of each session.

2. The provisional agenda of an ordinary session shaldrawn up by the PRC (Permanent
Representatives’ Committee). The Chairperson ofCtsamission shall communicate it to
member states at least thirty (30) days beforeofhening of the session. The agenda may

comprise the following:

Page | 66



The Report of the commission;
The report of the PRC,;

Items which the Assembly has referred to the ExecQouncil;

a0 oW

Iltems which the Executive Council decided at a quiety session to place on its

agenda;

e. The draft program and Budget of the Union;

f. Items proposed by other organs of the Union;

g. Items proposed by a member state provided thaptbposal is submitted sixty (60)
days before the opening of the session and theostipgp document(s) and draft
decision(s) have been communicated to the Chaiopeo$ the Commission at least
thirty (30) days before the opening of the session;

h. Any other business which shall be for informatianmpmses only and shall not be

subject to debate or decision.

3. The provisional agenda shall be divided into tvaot as follows;

Part A: Items for adoption without discussions are thosewhich the PRC has reached

agreement and for which approval by the Executigaril is possible without discussion.

Part B: Items for discussion are those on which agreerhastnot been reached by the PRC,

requiring debate before approval by the Executioeiil.

In extraordinary sessions, the agenda shall comprngy the item(s) submitted for consideration
in the request for convening the session. Themaleofor such an endorsement can speak for
itself. It is intended to let delegates of the memdates not to be confronted with an issue which

they have not prepared themselves.

3.3. The Commission

The Commission is the Secretariat of the Africanddnand as such, has numerous functions.
The Statute of the Commission of the African UnmEmumerates a list of functions that the

Commission is mandated for. These include repreggmhe African Union and defending its
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interests, implementing decisions taken by othegaws of the African Union, promoting
integration and socio-economic development, engutire promotion of peace, democracy,
security and stability, and ensuring the mainstiagrof gender in all programs and activities of

the African Union.

The Commission is composed of a Chairperson, a e@hairperson, and the eight

Commissioners. The Chairperson and the eight Cosnomisrs, act as international officials

responsible only to the Union as specified in Aeti4(1) of the Statute of the Commission of the
African Union. The eight Commissioners are eledtetle responsible for a particular portfolio.

The portfolios are peace and security, politicéhied, infrastructure and energy, social affairs,
human resources, science and technology, tradendusitry, rural economy and agriculture, and
economic Affairs.

In general, the Commission of the African Union,iradicated in Article 20 of the Constitutive

Act, is a standing organ of the African Union thats the organization’s day-to-day business.

3.4 The Pan African Parliament

The Pan-African Parliament is one of the organghefAfrican Union as envisaged in Article
5(1) (c) of the Constitutive Act. The Pan-AfricaarPament was formally inaugurated in 2004.
The notion of having it was, however, first outihén the 1991 Abuja Treaty Establishing
African Economic Community. The Treaty envisagee Ban African Parliament as one of its

organs and left the details for a protocol relatimgreto which was signed in 2002.

The Pan-African Parliament was meant to providelacle through which African citizens can
contribute towards deliberating and providing advon how to deepen democratic governance
and promote development. Article 2 of the protoicolelation to the Pan African Parliament

provides the following:
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Article 2
Establishment of the Pan-African Parliament

1. Member states hereby establish a Pan-African Pardiat the composition, functions,
powers and organization of which shall be goverbgdhe present protocol.

2. The Pan-African parliamentarians shall representtiaé peoples of Africa.

3. The ultimate aim of the Pan-African Parliament ¢l to evolve into an institution with
full legislative powers, whose members are elebtedniversal adult suffrage. However,
until such time as the member sates decide othetwisan amendment to this protocol:

i. The Pan-African Parliament shall have consultatwel advisory powers only; and
ii. The members of the Pan-African Parliament shallappointed as provided for in

Article 4 of this protocol.

As stated above, the Pan-African Parliament hasyabassumed full legislative powers. The
parliament is expected to become more effectiver @010 when it was expected to become an

elected body and assumed full legislative powers.

The Pan-African Parliament is mandated to exeroiersight on issues of governance and
development on the continent. It can discuss oresgpan opinion on any matter, either on its
own initiative or at the request of the African Oni Assembly. It can also make
recommendations on how to achieve the objectivéleAfrican Union and strives to contribute
to the coordination and harmonization of policipspgrams and activities of the Regional
Economic Communities and African’s national parlents.

As regards to its composition, the Pan-African iBarént shall be composed of parliamentarians
of member states. Each member state shall be exieekin the Pan- African Parliament by five
members, of whom, at least, one must be a womatheé\protocol stands now, the Pan-African
parliamentarians shall be elected or designatethbyrespective National Parliaments or any
other deliberative organs of the member states fiorang their members. The term of office of
an individual parliamentarian depends on his/hentef office in the national parliament or

other deliberative organ to which he/she is a membe
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3.5 The Court of Justice

As per Articles 5(1) and 18 of the Constitutive Aitte Court of Justice of the African Union
was established as a principal judicial organ efltmion. However, thereafter, the Assembly of
the Union passed a decision urging the mergereofCiburt of Justice with the African Court on
Human and Peoples’ Rights. The many area of fo€usaberial is not on the African Court on
Human and Peoples’ Rights. Nevertheless, the merfgére two judicial organs would have to
be addressed here as the destiny of the Courtstitdus going to be shaped accordingly. For a
proper and logical understanding of the issue uondasideration, we first have to a look at the
primarily intended structure of the Court of Justaf the African Union. Then we explain the
decision to merge the two judicial bodies alonghwiite rationale behind such endorsement.
Finally, we look at the proposed modus operandhefmerged court.

3.5.1 Salient Features of the Court of Justice

The Court of Justice was, as stated above, set upeaprincipal judicial organ of the African
Union. Thus, it could be said that it was meanbé¢oa body that could offer judicial assistance
for the functioning of the Union as part of inteinaal institutional law. It was with this

objective in view that the protocol to the Courtlaktice of the African Union was framed.

Article 18 of the said protocol listed entities thileemed to be eligible to submit cases to the
Court. The entities enumerated were States pddiéise protocol, the Assembly of the African
Union, the Parliament and other organs of the Umiothorized by the Assembly, the African
Union Commission or a member of staff of the Consiois in a dispute between them within
the limits and under the conditions laid down ie ttaff Rules and Regulations of the Union,
and in accordance with conditions to be determibgedhe Assembly and provided that state

party concerned is consented to the applicationenbgdhe third party.

As a judicial organ of the African Union, the CoaftJustice was meant to have jurisdiction over
the following matters as stipulated in Article 1tlwe protocol relating thereto. The jurisdictions

of the Court shall include the interpretation, &ion or validity of Union treaties and all
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subsidiary legal instruments adopted within themiaork of the Union, any question of
international law, all acts, decisions, regulatiamsl directives of the organs of the Union, all
matters specifically provided for in any other agnents that states parties may conclude among
themselves or with the Union and which confer giagson on the Court, the existence of any
fact which, if established, would constitute a loteaf an international obligation owed to a state
party to the Union and finally the nature or extehthe reparation to be made for the breach of

an obligation.

3.5.2 The Decision to Merge the African Court on Hman and Peoples’ Rights and the

Court of Justice

The African Court on Human and Peoples’ Rights atesl the Court of Justice in its
establishment. But it is usually alleged that efrem the outset of the drafting of the protocol
establishing the African Court on Human and Peoftéghts, there was some debate about the
possibility of amalgamating it with the Court ofslige into a single institution. In the second
ordinary session of the African Union, which wasdh@ Maputo, Mozambique, in July, 2003,
the African Union decided to merge the two throtigl adoption of an instrument fusing both
courts i.e. the draft merger instrument. At theuesy of the African Union, Algeria’s Foreign
Minister and former president of the World CourtHague, Mohammed Bedjaoui, prepared a

draft merger Treaty in November 2005.

The following are among the reasons put forwargustify the merger of the two courts. The
official explanation for such a merger was thavauld be financially expedient to do so. Instead
of having two courts with different budgets; it wggted for a single court. Another argument for
an amalgamated court was the apparent competenetiofcourts to adjudicate human rights
mattes. This led to the creation of a new mergadtazamed the African Court of Justice and

Human Rights.

The preamble of the Statute of the African CourtJoktice of Human Rights provides the
following as one among the statement of reasondiomad in it. It was stated that “[we are]

firmly convinced that the establishment of the 8&m Court of Justice and Human Rights shall
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assist in the achievement of the goals pursuedéyAfrican Union and that the attainment of
the objectives of the African Charter on Human Bedples’ Rights requires the establishment
of a judicial organ to supplement and strengthen rthission of the African Commission on
Human Peoples’ Rights as well as the African Cortaaibf Experts on the Rights and Welfare
of the Child.

3.5.3. The Proposed Mode of Operation of the Merge@ourt

The modus operandi of the merged court might béligigted by focusing on four principal
centers of attention:

* Sections of the Court

The Court shall have two sections. The first sectis the General Affairs Section, which has
eight judges and is competent to hear all caseshwlere the jurisdiction of the former Court of
Justice for Human and Peoples’ Rights issues, wsineil be handled by the second section of

the court named as the Human Rights Section.

Though the Court has two sections with their owmdade, any section may refer a case to be
considered by the full court whenever it is coneith¢hat it is necessary to do so. It may be said
that this kind of proposal is likely to occur innse grey areas, which are not easy to determine
whether they are human rights issues, or not armhses where in the mandates of the General
Affairs Section might commingle with human righ¢sues.

. Required Quorum

A gquorum of nine and five judges shall respectivayrequired for deliberations of the full court
and for deliberations of each section.
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» Jurisdiction of the Court

The court shall have jurisdiction over the previguissdictions of the two Courts before their
merger. The jurisdiction of the former Court of tlkees is already stated in 3.5.1 of this material.
As regards to, the African Court of Human and PesplRights, the protocol for its
establishment extends its jurisdiction to all camed disputes concerning the interpretation and
application of the Charter (ACHPR) and any othdéewant human right instrument ratified by
the states concerned. It was also meant to havadsisory jurisdiction to any recognized
African organization. In the same fashion, the redrgourt may as well have advisory

jurisdiction on any legal question to organs of theon.

» Entities Eligible to Submit Cases to the Court

Under the proposed merged court, locus stand has beadened to include individuals and
relevant human rights organizations accreditedh® African Union or any of its organs.
Accordingly, the old requirement of an additionactaration to allow individual and NGO
petitions has been dispensed with, and the majafityhe victims can approach the Court
directly. This modification was cited in Chapterotwof this material, as a feature that shows

African Union’s trend to adopt some supranatiomaracters as an international organization.

3.6. The Permanent Representatives’ Committees

The Permanent Representatives’ Committee is annotbat is composed of permanent
representatives accredited to the Union and othbr accredited Plenipotentiaries of member
states. A member state shall be represented iP¢hmanent Representatives’ Committee by a
permanent representative who is a resident ingkeified place, may designate another country

from its region to represent it.

The Permanent Representatives’ Committee shall &edated to multifaceted tasks of which

most of them are subservient to the functions efEiecutive Council. Rule 4 of the Rules of
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Procedure of the Permanent Representatives’ Cogerliits down the powers and functions of

the Committee.

Rule 4

Powers and Functions

1. The Permanent Representatives’ Committee sitell-alia:

a. Act as an advisory body to the Executive Council

b. Prepare the meetings of the Executive Coumuluding the Executive Council;

c. Prepare the meetings of the Executive Coumaluding the agenda and draft  decisions;

d. Make recommendations on areas of common intevesiember states particularly on issues
on the agenda of the Executive Council;

e. Facilitate communication between the Commisamahthe Capitals of member states;

f. Consider the program and Budget of the Unionwal as administrative, budgetary and
financial matters of the Commission and make recenaations to the Executive Council;

g. Consider the financial report of the Commissiond make recommendations to the Executive
Council;

h. Consider the report of the Board of External #ard and submit written comments to the
Executive Council;

i. Monitor the implementation of the budget of theon;

J. Propose the composition of the Bureaus of thgans of the Union ad-hoc committees, and
sub-committees;

k. Consider matters relating to the programs anaj@cts of the Union particularly issues
relating to the socio-economic development andgnatiion of the continent and make
recommendations thereon to the Executive Council.

[. Monitor the implementation of the policies, dgaons and agreements adopted by the Executive
Council,

m. Participate in the preparation of the programAdattivities of the Union;

n. Participate in the preparations of the calendéthe meetings of the Union;

0. Consider any matter assigned to it by the Exee@ouncil;

p. carries out any other functions that may be@®sd to it by the Executive Council.
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2. The Permanent Representatives’ Committee mayugesuch ad-hoc committees and
temporary working groups, as it deems necessacjyding a sub-committee on Headquarters
and Host Agreement, NEPAD and the Cairo Plan oiofAabf the Africa/Europe Summit.

The above list of the power and functions of thenRaent Representatives’ Committee can
speak for itself and there seem no need to makeomdte them. As regards to its mode of
operation, the Committee’s Rules of Procedure pwith a very similar, if not completely

identical, rules with that of the Executive Coundihe notable difference between the two is a
difference in terminologies owing to the differer@mes that the two organs of the Union have.
Therefore, the material will not dare to make awse attempt to go to the details of the Rules

of Procedure of the Permanent Representatives’ Gtiean

3.7 The Specialized Technical Committees

It was stated in 3.2 above that the Executive Cibwfcthe African Union is mandated to
coordinate and take decisions on policies in amfasommon interest to the member states.
These areas of common interest are of multifacefearacter. The Executive Council is,
however, not a body that comprises with expertshan fields to which it is mandated. This
establishes a prima-facie case to suggest on thepensable organ, composed of experts that
can assist the Executive Council in pursuing iesnag.

It was mainly due to the above stated rational¢ #rticle 14 of the Constitutive Act of the
African Union legally established the Specializedchinical Committees as an organ of the
African Union. As justified by its rationale, theé&ialized Technical committees were made
responsible to the Executive Council of the Afriddnion. The constitutive Act established

seven Specialized Technical committees. These are:

i. The Committee on Rural Economy and Agricultural tistat
ii. The Committee on Monetary anFfinancial Affairs;

iii. The Committee on Trade, Customs and Immigratioridvigt
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iv. The Committee on Industry, Science and Technoléggrgy, Natural Resources and
Environment;

v.The Committee on Transport, Communications andi$iour

vi. The Committee on Health, Labor and Social Affeairs

vii. The Committee on Education, Culture and Human Resau

The above mentioned committees shall be composddlefjates who have the responsibility to

sectors falling within their respective areas ompetence. The Assembly of the African Union

is mandated to restructure the seven committeés establish other specialized committees, as
it deems necessary.

Article 15 of the Constitutive Act provides the @iions of the seven specialized technical
committees. The functions are put in such a gerferim that they do not specifically refer to
any of the committees on a specified basis. Ratieprovides a guideline of what each

Specialized Technical Committees shall focus on.

3.8 The Economic, Social and Cultural Council

The Economic, Social and Cultural Council (ECOSO®EC)he African Union was established
under Article 22 of the Constitutive Act of the &fan Union as a vehicle for building a strong

partnership between governments and all segmeilte &frican civil society.

The Statue of the ECOSOCC, adopted by the HeadStaitE and Government at the third
Ordinary Session of the Assembly in 2004 definessiin advisory organ of the African Union
composed of different African social groups, prefesal groups, non-governmental
organizations, and cultural organizations. ECOSGructure includes a General Assembly, a

Standing Committee, Sectoral Cluster Communitiesa@redentials Committee.

The following are the major functions to which B2OSOCC is mandated to:
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- promoting dialogue between all segments of Afriqgople on issues concerning the
continent and its future;

- Forging strong partnerships between governments aindegments of civil society, in
particular, women, the youth, children, the Diasparganized labor, the private sector and
professional groups;

- Promoting the participation of African Civil Socyas the implementation of the policies and
programs of the Union;

- Supporting policies and programs that promote peaeeurity and stability and foster
constant development and integration;

- Promoting and defending a culture of good govereandemocratic principles and
institutions, popular participation, human rigrdad social justice;

- Promoting, advocating and defending gender equalitgi

- Promoting and strengthening the institutional, honzand operational capacities of the

African civil society.

3.9 The Peace and Security Council

3.9.1 Background

Establishment of a common defense policy for theicAh continent is one of the sixteen
cardinal principles of the African Union. While daming the historical roots of the Peace and
Security Council, Timothy stated that the foundagrghe African Union deliberately endowed it
with more interventionist power than the OAU whiehs criticized as having been a toothless
talking shop where a club of presidents and prinmeisters informally embraced a policy of
non-intervention in the internal affairs of theiember states. The misdeeds of the past have to
take the blame for the untold miseries of the Afnig in different parts of the continent including
Rwanda, Sierra Leone, Democratic Republic CongothadSudan. Africa can be expected to
have a bright future only in so far as there eaistheme whereby the members of the African
Union can function as, to use Thabo Mbeki’s wottsjr brothers’ keeper. This can be realized

with a Peace and Security Council of the Africanddn
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Despite all the above pressing demands for the teebdve a Peace and Security Council of the
African Union, the Constitutive Act of the Unionddnot mention it as one of the principal
organs of the African Union. The Constitute Act wWaswever, open enough to let the Assembly

establish any other organ of the union which itnde@ecessary.

Accordingly, the African Union established its Peaand Security Council on 26 December
2003 when the protocol relating to the Council wasered into force. This was a remarkable
step taken by the Union so as to act accordingstprinciples of establishment of a common
defense policy for the African continent. This stepuld demonstrate African Union’s
commitment to good governance and its willingnesegally sanction any infractions against
the legally established constitutional order of ammber state and there by give effect to the
Constitutive Act. In a continent where numeroudestaare engaged in conflicts of varying
degrees, the Peace and Security Council is undadiybté vital importance. Article 9 of the
protocol on Amendments to the Constitutive Actloé African Union formally established the

Council.

3.9.2 Objectives, Functions and Composition of theeace and Security Council

One might wonder as to what power does the Peat&aourity Council of the African Union
have mainly in light of similar and perhaps ovepeg tasks that it has with the Security
Council of the United Nations. The protocol relgtio its establishment (herein after referred to
as the Protocol) was framed taking this dilemma extcount. It reaffirms its conviction to the
Charter of the United Nations which conferred o Security Council the responsibility of
maintaining the international peace and securitis based on the foundation of the powers of
the Peace and Security Council on the United NatiGharter as it recognizes the role of
regional arrangements in the maintenance of intiermal peace and security. Therefore, the
Peace and Security Council is meant to functiotoifaboration with the Security Council of the
United Nations. It is as a manifestation of thisnoaitment that the Protocol pledges to be
guided by the principles enshrined in the Chartethe United Nations and the Universal

Declaration of Human Rights along with the Consititel Act of the African Union.
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The objectives of the Peace and Security Couneilesiumerated in Article 3 of the protocol.

The notable objectives of the Counditter alia, include promotion of peace, security and
stability in Africa, anticipation and prevention obnflicts, assist the peace building and post
conflict reconstruction activities, join African hds in the fight against terrorism and developing

a common defense policy for the African Union.

The Council is expected to attain its objectivegpbyforming tasks which vary from preventing
the occurrence of conflicts in Africa to managifg tconflicts which have already occurred.
Article 7 of the Protocol specifies the specifioygrs that it has. For the purpose of a general
understanding of the mandates of the Council, lbigse a look at what is provided in the

Protocol itself as a list of functions meant topeeformed by the Peace and Security Council.

Article 6

The Peace and Security Council shall perform fumdiin the following areas:
Promotion of peace, security and stability in Adric
Early warning and preventive diplomacy;

Peace-making, including the use of good officegiati®on, conciliation and enquiry;

a0 o o

Peace support operations and intervention, pursu@ntArticle 4(h) and (j) of the
Constitutive Act;

®

Peace-building and post-conflict reconstruction,
f. Humanitarian action and disaster management;

g. Any other function as may be decided by the Assembl

The Peace and Security Council shall be composétted#n member states of which ten of them
shall remain in-charge for a term of two years &ne of them for a term of three years. The
term of office of the latter category is extendgdabyear as compared to the former with a view
to ensure continuity of tasks within the Councihlide the case in the Security Council of the
United Nations, where the five permanent membeve liae so called veto power, all members
of the Peace and Security Council shall have egptals in decision making. On top of that, the

Peace and Security Council is different from theusigy Council of the United Nations in that
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no member has permanence in this position andllitoeirotated among member states of the
Union. The Chairmanship of the Peace and Securdayn€Cil shall be held in turn by the
members of the Council in the alphabetical ordetheir names and shall hold office for one
calendar month. A set of criteria is listed dowrAmicle 5(2) of the Protocol that would be used
by the Assembly in electing the fifteen membershef Council. The Assembly is duty bound to
apply the principle of equitable regional repreagnoh and rotation among member states of the
Union. In addition to that, the Protocol listed donine detailed criteria that the Assembly shall
take into account in the process of electing memdtates. These nine criteria may be
generalized so that the prospective member statdl slave the adequate capacity and
commitment to discharge the functions attributetheCouncil.

3.9.3 The Mode of Operation of the Peace and SecyriCouncil

The Peace and Security Council is a standing deeisiaking organ for the prevention,
management and resolution of conflicts in AfricaeTProtocolowsto organize the Council so
as to be able to function continuously. In purseaat this pledge, each member state of the
Council shall, at all times, be represented at Adkhhaba, the Headquarters of the Union. Thus
the capacity of a member state to have a suffigiestaffed and equipped permanent mission at
the Headquarters of the Union and the United Natisnused a criterion in electing member
states to the Council. A state that can comply withh requirements is expected to be able to

shoulder the responsibilities which go with the rbenship to the Council.

The Peace and Security Council may establish swpgidodies which it believes to be
appropriate for the proper accomplishment of it)dades. In particular, it may set agd loc
committees for mediation, conciliation, or enquicgnsisting of an individual state or group of
states. It is also required to seek military, legatl other forms of expertise as it may be
necessary in the circumstances of the case. Thatidus of the Council are highly intrusive in
the sovereignty of a member state wherein the\atgion is going to be made. This would
obviously complicate the tasks that it has givea wrell-entrenched jealously and respect that

most African states have towards their sovereignty.
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With regard to the Agenda to be seized by the PaadeSecurity Council, it shall provisionally
be determined by the Chairperson of the Councilethasn proposals submitted by the
Chairperson of the Commission and the member stdtks Council has similar quorum
requirements like most other organs of the Afri¢dmon. The presence of two-thirds of the

fifteen members should constitute a quorum.

Similar with that of the other organs of the Afmclnion, the meetings of the Council shall be
held in closed meetings. As an exception to thls,rthe Council may decide to hold open
meetings. There are three possibilities for ther@dwo make its meeting open to a non-party to
the Council.

The first possibility is a case whereby a state iaot a party of the Council shall be invited to
present its case and shall participate in the dsous of the Council, provided that it is the part
to a conflict or a situation being considered by ditter. It is obvious that, the invited statel wil
participate minus the right to vote on the matterhas to be stressed that the right of the

concerned states to participate does not depetiteomercy of the Council.

The second and third possibility is conducting @ero meeting, in which a non party to the
Council may get involved in discussions, dependhendecision of the Council. In the second
possibility, member state of the African Union tleahsiders that its interests will be affected by
the outcome of the case, may be invited to pa#dteipin the discussions. The remaining
possibility is a case whereby a Regional Mechanisternational organization or civil society
organization which is involved in or has an inténesthe matter under consideration may be
invited to take part in the discussions. In botkesa the participating entities would naturally be
devoid of the right to vote.

It is not unlikely for a member state of the Peand Security Council to be a party to a conflict
or a situation, that is being examined. In suctesathe member state concerned shall be treated
as though it were not a member of the Council. Adicgly, it shall only be involved in the
discussion, but not in the decision making by castiotes. In all other cases, each member of
the Council shall have one vote. In the absenaeahimity of votes, the Council shall adopt its
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decision on procedural matters by a simple majaitd by a two-thirds majority on matters
other than the procedural issues.

The agendas of the Council are so critical thatdiligence and strict adherence to the principles
of the Union is expected from each member. To eXiéntpis statement, let's use two sensitive

cases in which the Council may make decisions.

The Council has the power to recommend the Assershihtervention, on behalf of the Union,
if it is convinced that a member state of the Unisnn a state of war crimes, genocide and
crimes against humanity, as defined in relevargrivgtional conventions and instruments, of

which the Rome Statue of the International Crimi@aurt is a notable one.

To take another example of its sensitive mand@tesCouncil is indebted to institute sanctions
whenever an unconstitutional change of governnmsesdid to have occurred in any member state
of the Union. This should have an impact on théditglof the African Union to protect the well
being of vulnerable groups due to the resultanakatewn of law and order. However, if not
managed properly, the decisions of the Council majhemselves be sources of bitter conflict
between the Union and its member states.

As it could be inferred from what has been statekinbefore, the Peace and Security Council
has an important and sensitive mandate. To malablé to function properly and thereby
facilitate timely and efficient responses to castfland crisis situations in Africa, the Councll
shall be assisted by other entities. In particutasshall be supported by the African Union
Commission, a Panel of the Wise, a ContinentalyE#hrning System, an African Standby

Force and a Special Fund.

Discussion Questions

1. Compare and contrast the Peace and Security Coahdihe African Union and the
Security Council of the United Nations.

Page | 82



2. Do you think that the ‘one-member-one-vote’ priteipf the Peace and Security Council
IS appropriate why?

3. Explain the efficacy of the Peace and Security @dukVhy do you think that, in most
cases, African states opt to refer their casebhadSecurity Council of the United Nations,
but not to the Peace and Security Council of thecAh Union?

4. What roles does the Panel of the Wise, as envisegAdicle 11 of the protocol, have in
assisting the Peace and Security Council?

5. Explain the concept of the ‘Continental Early Miag System’ within the framework of

the African Union.

3.10 Financial Institutions

The Constitutive Act of the African Union determgnehat the Union shall have three financial

institutions. These are:

A. The African Central Bank;
B. The African Monetary Fund, and
C. The African Investment Bank.

The Constitutive Act does not state the rules agiilations of each of the above three financial
institutions. It simply indicates that such mattshall be defined in protocols relating to each

financial institution.

3.10.1 The African Monetary Fund

The African Monetary Fund is needed to advance maopéntegration in Africa. The document
that creates it underscores that the rationalenbeh$s foundation is certainly not to create a
financial institution that would duplicate the adies of the International Monetary Fund in
Africa. It was rather suggested to have been miad/dy the implementation of the Strategic

Plan of the African Union that requires the exisgenf the institutions, including monetary ones,
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which would facilitate the integration of Africat@omies, by eliminating of trade restrictions
and promoting greater monetary integration.

The above cited document sates that many Africgrers support the idea of creating the
African Monetary Fund, on the grounds that prograogported by the International Monetary
Fund have not solved the balance of payments prablaf the African countries in a lasting
manner. They blame International Monetary Fund g@og for relying on too much

“adjustment” without the “financial resources” neddo promote growth and reduce poverty. In

order to alleviate this problem, the African Mongt&und, which will be a pool of central bank

reserves and national currencies of the membearsstdtthe African Union that are faced with

balance of payment problemis is also stated that African Monetary Fund wdiffer from the

International Monetary Fund in its lending policiess it will give priority to regional
macroeconomic objectives.

The above stated document has details corneringutposes, membership and resources of the
fund, and the liquidation of the African Monetaryrfel. Dealing with all these issues would be
too detail in this course. However, it has to beessted that the African Monetary Fund is
temporal in character. That is why the documentt®reation states that the African Monetary
Fund will only be a precursor for the African CettBank. It predicts that once the African
Central Bank is established, it will take over sodiethe activities of the African Monetary

Fund, including the management of internationatmess and its lending operations.

An appropriate question in relation to this is tage of the African Monetary Fund, after the
establishment of the African Central Bank. It ipested that, from that moment onwards, the
African Monetary Fund would be transformed intoagency that would be responsible for: the
economic and financial surveillance and bank supem, regulation, the audits of the central
banks.
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3.10.2 The African Central Bank

The African Central Bank is one of the three finahmstitutions established according to the
provide Article 19 of the Constitutive Act of thenldn. In fact, the document for the creation of
the African Monetary Fund refers the establishnadrthe African Central Bank as the apex of
monetary integration in Africa. However, as it teeen stated above, the African Central Bank

has been not established.

Towards the establishment of the African CentrahlBahe African Union has already set up a
steering committee to carry out preparatory wotksaa of its establishment. Once the African
Central Bank becomes operational, it is expectddke over the activities of the African Central
Bank.

3.10.3 The African Investment Bank

The basic rationale behind the establishment ofAthigan Investment Bank is to collectively
address the main development challenges facingafrcountries today and thereby providing

finance for regional integration and private seatwestment projects in Africa.

The Agreement establishing the African InvestmesmiBmandated the Bank to foster economic
growth and accelerate economic integration in Afiiic line with the objectives of the African
Union. This objective is expected to be achievedhsyBank upon carrying out five important
tasks that Article 2 of the said agreement stigslathese are:

i. To promote investment activities of the pabdind private sector intended to advance
regional integration of the member states of thecAh Union;

ii. To utilize available resources for the implemation of investment projects contributing
to the strengthening of the private sector andntibelernization of rural sector activities
in low-income African countries;

iii. To mobilize resources from capital marketsidesand outside Africa for the financing of

investment project in African countries;
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iv. To provide technical assistance as may be rmk@uéifrican countries for the study,
preparation, financing and execution of investnpenjects; and
V. To undertake other activities and services thaly contribute to the fulfillment of its

overall mandate.

Unit Summary

The African Union has ten accredited organs. ltlddae said that the theme of the African
Union Law is the study of legal issues in the orgation and functioning of the ten organs of
the Union. Most organs have either a rule of procedf their own, or a protocol relating
thereto. This chapter has explored the legal masdantd procedural operations of each organ.
Due to the similarities of the procedural legal tei, not all the details of each organ have been
are discussed in this material. However, it is ityemdicated that what is described as a rule of
procedure of the Union’s Assemhbtyutatis mutandisvorks is also valid for other organs of the

Union.

Composed of the heads of states and governmemember states, the Assembly of Heads of
States and Governments is the supreme organ d@fftloan Union. Its powers and functions are
so wide and it is mandated to make final decisiooscerning the law of the Union. Each

African state shall have equal power in the Assgmbl

Responsible to the Assembly and composed of thediorministers of the member states, the
Executive Council is the second important orgathefUnion. The African Union Commission,

on its part, is the Secretary of the Union thatartakes the day to day activities of the Union.

The Pan African Parliament is a clear manifestatddbnAfrican Union’s program to enable
participation of the African peoples in the aciest of the Union. The Court of Justice of the
African Union is another important organ of the &mi Recently, there is a plan to merge the
Court of Justice with the African Court of HumarddPeoples’ Rights to form the African Court

of Justice and Human Rights. The proposed stafuteeomerged court that allows individual
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petitions against member states is a notable exantipht shows the emerging of the

supranational characteristics of the Union.

The Permanent Representatives’ Committee and tlesid&ized Technical Committees are
organs of the Union that are accountable to theclii®ee Council. The Economic, Social and

Cultural Council is another organ of the Union.

Vital in the endeavor to look for African solutiots African problems, the Peace and Security
Council of the African Union has been establishedststing fifteen member states. Finally,
there are discussed three financial institutiormppsed to be established: the African Monetary
Fund, the African Central Bank and the African Istveent Bank.
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Chapter Four

African Union: Membership, Representation and Failue to Make Financial

Contributions

This chapter explores legal issues related to meshlpe and representation to the African

Union. It also well addresses issues concernindeal effect of a state’s failure to make the

necessary financial contributions in due time.

At the end of this chapter, students would be #hle

Explain the requirements that a state has to comgly in order to accede to the African
Union after the entry in to force of the ConstietiAct;

Explain the possible effect of succession of stafiéisin a member’s territory to membership
to the African Union;

Discuss the need of including a suspension clansaembership in the Constitutive Act;
Elaborate the concept of termination of memberdigng with the case in the African
Union;

Explain the possibility, or impossibility of ternation of membership to the African Union
in light of the Constitutive Act and the amendmgnareto;

Explain how member states are represented in thati&s of the African Union, and

Explain the effects of a member state’s failuren@ke financial contributions to finance the

activities of the African Union.

4.1 Membership to the African Union

Membership to any international organization estgibwers and responsibilities on a state.

Membership to the African Union is not an excepiiohis regard. The African Union has fifty

three (53) members so far. As per the Constitutisteof the African Union, these members have

committed themselves to work for their common ies¢s and foster the integration of the

continent in fields of multifaceted character.
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As it is adequately discussed in the second chaptéernational organizations may be
categorized on the basis of the requirements tlae ior membership. Those international
organizations that allow membership to any statdaout any regional and other impediments
are called as open organizations. In contrast,ethefich seek membership only form closed
group of states are called as closed organizatibhs. African union is undoubtedly a closed
international organization. No non-African state de a member to the African Union. This is
mainly because of the objectives of the Union, Wwhicimarily center on securing an African

integration from which a non-African would natuyelie excluded.

Membership to the African Union entails both righted duties on its member states. The right
to participate in the activities of the Union onexgual basis is a major denominator of the rights
that member states have. In the same corollary,breestates are duty bound to comply with the

requirements specified in the Constitutive Actlad tJnion to which they have consented.

The issue of commencement of membership to thec&driUnion is important to real with. In
general terms, a state may become a member ofteimational organization in, two possible
ways. These are by participating in the creatioarobrganization from the beginning by apply
for and admission to an organization that has b@esimilar trend is followed in cases of
membership to the African Union. There are 53 fongdnembers of the African Union. The
Constitutive Act is also open to admit any Africatate on a subsequent basis. Morocco is
notable state that is not yet a member of the Afrignion for political reasons.

In some international organizations, member statesconferred with different rights on the

basis of commencement of their membership to tgarozation. In such instances, a distinction
is usually made between “original” and “additionafémbers to the organization. The so-called
“original” ones have better entitlements than thbsequently admitted ones. Article 7 of the
Statute of the Organization of the Petroleum ExpgrCountries (OPEC) is a notable example
in this regard. It gives better rights the “foundeembers” in making decisions concerning the
admission request of a new member.
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In case of the African Union, the Constitutive Adbes not make any distinction between
original and subsequent members to the Union. Agetlis no clear stipulation in reference to
such instances, it could conclusively be arguet tight at the moment a state is regarded as a
member state, it will have similar rights to thaits founders. This is supported by the Rules of
Procedure of the organs of the African Union, idahg the Assembly. As it is discussed in the
third chapter, none of the Rules of Procedure ef Affrican Union organs make a distinction

between member states on the basis of their metipers

4.1.1 Membership

In organizations where their constitutions do navjle for clauses allowing the admission of
new members, or where membership is restrictedchéofdaunding states, admission of a new
member amounts to modification of the organizasostructure. This is mainly because, of the
fact that the extension of the organization’s mensiie is likely make the obligations

undertaken by the founding states more cumbersome.

The Constitutive Act of the African Union, howevlgs a provision that states the procedures to
be followed for a new state to be a member of thkl Hence, request for membership, in the
case of the African Union does not require amendrteethe Constitutive Act, long as the state
to be admitted is within the African continent. Toely thing it requires is compliance to the

requirements of Article 29 of the Constitutive Awdtich reads as:

Article 29
Admission to Membership
1. Any African state may, at any time after the emttp force of this Act, notify the
Chairman of the Commission of its intention to a@ec® this Act and to be admitted
as a member of the Union.
2. The Chairman of the Commission shall upon recefiguzh notification, transmit,
copies thereof to all member states. Admission sieatiecided by a simple majority

of the member states. The decision of each merndter shall be transmitted to the
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Chairman who shall, upon receipt of the requiresnier of votes, communicate to
the state concerned.

For the purpose of clarity, we may dissect the alqmovision into its elements. A compliance of
all the mentioned elements would automaticallytenthe applying state to be a full member of
the African Union from that time on wards.

“any African state...”

The first requirement is that the applying statallsfpeographically belong to the territory of the
African continent. This is a purely objective regument. If the applying state is not within the
African territory, of course including the islandswould not qualify to be a member and the
application would be rejected. The first requiretmisna clear manifestation of the close-bound

character of the African Union as an internaticorglanization.

“at any time after the entry into force of this Act.”

Application for membership could be made at anyetiffihere is no time limitation, provided
that the application is made after the entry irfdwe of the Constitutive Act. This naturally
follows the very formation of international orgaaions. Had the application been made before
the entry into force of the Constitutive Act, thgplying state would not have been considered as

a subsequent member. It would rather be regardad &asriginal” member.

“notify the chairman of the Commissiorf @s intention to accede...”

The third requirement is that, an applying theestiall officially notify the Chairman that it
would like to be admitted to the Union. Notificatias necessary. A state shall display its it
intention to be a member thereof. This declaratibimtention by the state may be considered as
a consensual limitation to the sovereignty of tta#es The moment a state declares its intention
to be a member of the African Union; it is consegtio the provision of the Constitutive Act of
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the Union which allows the latter to interfere imetinternal affairs of the former in cases
specified under the Constitutive Act.

Having received an application, the Chairman of Afigcan Union Commission is expected to
transmit copies of the application to all membeatest. If a simple majority of the member sates

has approved the application made, the applicate shall be admitted to the African Union.

Concerning the actual date of the commencementhef membership, two conditions are
generally expected to be fulfilled as per the imational institutional law. First the organization
must admit the member and second the member ntifgtthee constitution of the organization it
is applying for the membership. The approval of stees’ application by a simple majority of
the members of the African Union goes in line vtk first requirement. It does not require the
second requirement to be fulfilled. A state thas lexpressed its intention to accede to the

African Union is not expected to ratify the Congiite Act of the Union.

4.1.2 Continuity, Creation and Succession of States

This material does not discuss in detail the caaseseffects of the creation and succession of
the states. Rather it to highlights the effectsreftion of a new state within the African terntor
on issues of membership to the African Union. Aeotissue discussed here is that effects of

succession of states on succession of a state’dership to the African Union.

The Constitutive Act has an article on the admissibnew member; despite the fact that almost
all African countries are the founding membershaf drganization. This is primarily because of
the need to have a room for new states that maydsted. Suppose a certain member state to
the African Union is disintegrated into two patfswe say that state “A” is already a member
and now part of its territory is controlled by régeoups and the latter are able to form a state of
their own, issues of continuity of membership ahd treation of a new potential member is

likely to emerge.
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The African Union Constitutive Act clearly condemran unconstitutional change of
government. However, it could be argued that issiienstitutionality may not arise if there
was no unconstitutional change of government withmember state of the Union but a legally
stipulated formation of another state within theldarritory. To take the above example, let's
say that part of the territory of state “A” is naletached from the center and formed state “B”.
Not to complicate the case, let's assume that ¢hedtion of state “B” is done in accordance
with constitutional procedures within the ‘mothetate. At this point, issues of continuity of
membership to the African Union are likely to eneerip the same fashion, issues would arise as
to whether the newly created state can succeed ership to the African Union from its
‘mother state,” or “Is it required to be admittesianew state?

The question is “A” continue to be a member of Afikcan Union or not? In this regard, there is
a continuity of the membership. The only thing niewhe loss of some of its territories. Should

this be a ground to deny the state the continuatiots memberships to the Union? It seems not.

An example in this regard would be the case ofdgilai and Eritrea. The secession of Eritrea
from Ethiopia did not affect the latter's membepstod the most international organizations of

which the United Nations is a notable one. In alainfiashion, the Russian Federation continued
the membership of the Soviet Union, in internatlomr@anizations, when the USSR ceased to
exist in 1991. Boris Yeltsin, the then Presidentle Russian Federation, in December 1991,
informed the UN Secretary-General tti@he membership of the USSR in the United Nations,
including the Security Council and all other orgaasd organizations of the United Nations

system, is being continued by the Russian Federatiorhe reason in both cases may be the

possession a considerable part of the territompéoly constituting the ‘mother’ state.

However, the Federal Republic of Yugoslavia wasieteio succeed the membership of the
former Socialist Federal Republic of YugoslaviaeTdenial was not because of the principal
part of the former Yugoslavia, but because of tlaénnparty responsible for the out break of the

war on the territory of the former Yugoslavia.
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To come back to the case of the African Unionpitild be said that, despite the change on the

size of its territory, state “A” would still contire to be a member of the African Union.

The next issue would be the fate of the newly edatate; state “B”. Can state “B” succeeds

membership to the African Union from state “A”,laas request for a membership?

In this regard, different intentional organizatidmsve different experiences. In connection with
this issue, it is better to look at the rationaddibd the Constitutive Act’s inclusion of a clause
relating to‘admission to membershiplt could be said that the basic rationale behimnel
inclusion of such a clause is the expectation tieat states could emerge as sovereign entities
from within a member state’s territory. If we agm@e this point, it seems reasonable to suggest
that state ‘B’, is expected to comply with the riegments for admission in Article 29, and then

be admitted as a new member.

Regarding the newly created states, it will notéhasrious legal repercussions. Since the African
Union does not make a distinction between the feusthtes and the newly admitted ones. As it
has been elaborated herein before, they always $ianilar rights and duties as of the date on

which the membership has commenced.

4.2 Suspension of Membership

Suspension of membership to an international orgdion refers to a case whereby a member
state will temporarily be precluded from the adies of the organization. It is often a
consequence of a sanction by the organization a¢hwthe state is a member triggered by the
state’s failure to go in line with the expectatiaighe organization in issue. It is different from
expulsion in that the former will only last untilparticular situation has changed or particular
conditions have been fulfilled, whereas in the aaisthe latter no such temporal measures would
be taken. Another point of departure between the isvthat suspension does not affect the
application of the obligations of the suspendetestéhereas an expelled one shall cease to be
bound by them.
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Article 30 of the Constitutive Act of the Africannibn provides a suspension clause in
accordance with which a member state of the Uniag bre subjected to a ban not to participate
in the activities of the organization. As envisagidrein, the situation that can potentially
trigger the application of the suspension clauskasoccurrence of an unconstitutional change of
government. It is provided thatGovernments which shall come to power through

unconstitutional means shall not be allowed to iogpaite in the activities of the Union.”

In the heart of the suspension clause of the Gatisg Act lies the dilemma of defining what
constitutes an unconstitutional change of govermmenbe a cause for suspension of the
government concerned. In the third chapter in #atien that discusses, the Rules of Procedure
of the African Union Assembly, Rule 37 of the Ass#yis Rules of Procedure 37 defines what
constitutes an unconstitutional change of governntleat can trigger the application of the
suspension clause of the Constitutive Act. The taadpcharacter of suspension, within the
framework of African Union law, is clearly stipudat in Rule. It is stated that the application of
the suspension clause shall not make the statdréneethe obligations it had towards the Union.

Nor shall the measure affect the state’s membetsttipe African Union.

From its very nature, suspension will come to amhwhen the undesired situation ceases to exist
or when the expected action is taken. In the casieecAfrican Union, a suspension clause shall
cease to have effect when the allegation to annstitotional government status is away from
the scene. This is likely to occur either when ghevious democratic government regains power

or when another democratic election is carriedtogfive birth to a legitimate government.

4.3 Termination of Membership

4.3.1 Possible Causes of Termination

Termination of a state’s membership from a giveerimational organization may be a result of
four possible reasons. These are withdrawal bynieenber itself, expulsion of the state from
membership to the organization, disappearanceeofrttmber or loss of essential qualifications

to be regarded as a member thereof, and the digsobf the organization itself. An attempt has

Page | 95



been made to discuss each of the possible caustsrfunation of a state’s membership in light

of the Constitutive Act of the African Union.

4.3.1.1 Withdrawal by the Member

Withdrawal by the member itself is not often a teatof organizations with supranational
characteristics. It is stated in the second chaepranational organizations do have the
mandate to intervene in the internal affairs ofirthrmember states in a set of circumstances
specified in advance. If a member state can umdfyewithdraw its membership, this would
render the transfer of sovereign powers to the rorgéion by all members a meaningless
exercise. Whenever a state is not comfortable wulith exercise of the organization of
supranational mandates, it can withdraw its meniiygrsand thereby making its previous

undertaking a nominal one.

Withdrawal by the member may take effect either nwitee organization has constitutional
provisions to that effect or when a state withdrawsases the constitution of the organization is
silent on that issue. The case of the former is acotplicated and there are constitutional
safeguards set in advance to let a member statelnaw its membership from the organization.
In the latter case, it seems that there is a desitéo allow unilateral withdrawal by a state has
withdrawn from international organizations, the sttions of which do not contain provision

on withdrawal.

Article 31 of the Constitutive Act of the Africannibn [before its amendment by a protocol
relating thereto] provided a constitutional basetfe with hawal of the member states from the

Union on their interests. The article reads a®od:

Article 31
Cessation of Membership
1. Any state which desires to renounce its membergiap) forward a written notification
to the Chairman of the Commission, who shall infonember states thereof. At the end

of one year from the date of such notificatiomat withdrawn, the Act shall cease to
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apply with respect to the renouncing states, wisitall thereby cease to belong to the
Union.

2. During the period of one year referred to in paragh 1 of this Article, any member
state wishing to withdraw from the Union shall cdynywith the provisions of this Act
and shall be bound to discharge its obligations emthis Act up to the date of its

withdrawal.

As it could be seen in the above provision, menibprto the African Union was originally
meant to be a purely voluntary business that & stah withdraw its membership at any time.
The only thing a state has to do to withdraw fréma African Union is a simple notification to
that effect to the Chairman of the Commission. Anfeom the notification, the applicant state is
no more a member of the Union.

As indicated above, this kind of scheme is blamedb¢ harmful to the organizations of
supranational characteristics. Though the Africamod is not a full-fledged supranational
international organization, there is no doubt thats some features of supranational characters.
This supranational character of the Union is reedi@eneaningless by an explicit provision of the

Constitutive Act [before its amendment] that allocavstate to simply withdraw its membership.

The above stated reason should have triggeredaheefs of the Protocol on Amendments to the
Constitutive Act of the African Union. Article 17 the said protocol, provided that, Article 31
of the Constitutive Act that allows withdrawal hetmember is deleted.

It is not clear whether withdrawal by a memberestatpossible in the framework of the African
Union law or not. On the one hand, we have the @atise Act of the Union which allows such
practice, and on the other had the said protocldtete the provision of the Constitutive Act

which allows withdrawal by the state. An attemptniade to clarity this under dilemma 4.3.2.
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4.3.1.2 Expulsion by the Organization

Expulsion is a total ban of the state from its mership to the organization. In many instances,
expulsion may either be imposed as the sanctioasoa measure to protect the organization
itself. Expulsion is likely to come, in most congtions of international organizations having an

exclusion clause, as a last resort of sanction®s@g by the organization. If a state suspended
from its membership fails to act in a way that danaway with the grounds of its suspension,

expulsion might possibly come accordingly.

In some other instances, expulsion might be matvdty a desire to protect the organization
itself from the disruptive actions of a membelisisometimes said that a member may no longer
participate in the activities of the organizatiohil it still continues to accept the services that
the organization renders. In other cases, it maypea decision making procedures of the
organization if it requires unanimity. In such cgsan organization might expel its disrupting
member to protect its integrity.

When we come to the case of the African Union, heeitthe Constitutive Act, nor the
amendment thereto provides anything that authotlzedJnion to expel any of its members for
the aforementioned reasons. Therefore, it couldai that expulsion is not a possible means of
terminating membership to the African Union agansls now.

4.3.1.3. Disappearance of a Member or Loss of Essiah Qualifications

Schermers et al argued that in all internationghnizations it should be possible to declare that
membership is terminated if a state has ceasedlfii the conditions for the existence of
membership. International originations like the igédin Union are groupings of states. If a
member ceased to be considered as such, for whats@ason, then it goes without saying that

its membership to the said organization would aatazally quit to be operational.

You may recall the requirements of statehood irtdtan the Montevideo Convention from the

course on Public International Law. If a state loas any of the characteristics of a state, itds n
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more with the essential qualifications to be regdrdas a member to any international
organization. As it is indicated eviler memberstopan international organization entails both
rights and duties to the states that are part dfat state ceases to be regarded as an intemaatio
legal person, it is no more capable of enjoyingights and complying with its duties by virtue
of its membership to an international organizatidimerefore, if any African state ceases to exist
as an independent entity, one of the natural caresezps would be the coming to an end of its

membership to the African Union.

4.3.1.4 Dissolution of the Organization

Membership to an international organization exustly if the organization in question itself is in
existence. The dissolution of the organization woalitomatically terminate the membership
that a state has had towards it. For example, nicakf state is, now a member of the
Organization of African Unity, which has been ldgalissolved. similaly, if the African Union

is, replaced by another Pan-African organizationjf ot ceased to exist altogether, then the

membership to the union will automatically be terated accordingly.

4.3.2. The Dilemma of the Amendment of the Constitive Act

An attempt has been made to reflect on the effé¢he non-ratification of the Protocol on
Amendments to the Constitutive Act of the Africanith on issues related to the termination of

membership to the Union.

As it is indicated under 4.3.1.1 above, the prawisiof the Constitutive Act that allows

withdrawal by a member is deleted by the protobal amends the Act. This means, for those
states which ratify the said protocol, it is no m@ossible to terminate their membership to the
Union on account of withdrawal. This doesn’t caasg trouble as it is clear and there is no need

to make a serious interpretation thereto.

A problem would come to the fore if a state fadsratify the protocol. An issue would arise

whether that state could withdraw its membershgnfrthe Union. To give a response this
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guestion, it seems imperative to a look at the igiom of the Constitutive Act that deals with the

amendment and revision of the Act.

Article 32(4) of the Constitutive Act provides tlfAtmendments or revisions shall be adopted by
the Assembly by consensus or, failing which, bywea-thirds majority and submitted for

ratification by all member states in accordancehwiiteir respective constitutional procedures.
They shall enter into force thirty (30) days afiiee deposit of the instruments of ratification with

the Chairman of the Commission by a two-thirds migjo@f the member states.”

The above provision suggests that if a state dagsratify the protocol that amended the
Constitutive Act, there is no legal basis to prahibfrom withdrawal. No one could be bound
without an express ratification of an internationatlertaking of similar character. Therefore, it
is still possible for member states of the Africdnion, who have not yet ratified the said
protocol, to withdraw their membership from Africeimion, provided that they comply with the

requirements set in Article 31 of the Constituthe of the Union.

4.4 Representation

The African Union is a Union of African states agalvernments. As states are juridical persons,
they cannot always physically present at the mgstiof the Union, or any other meetings.

Therefore, the concept of representation wouldsipeinsably come to the fore.

All the organs of the African Union are composedegresentatives from among the member
states of the African Union. In all these casesmiver states are equally represented in the
organs of the Union. The Assembly of the Union Ishalall times be composed of Heads of

States and Governments of the member states ar dbbi accredited representatives. The

Executive Council, on its part, shall be composeédqually represented appropriate ministers

and member states.

The Pan-African Parliament is an appropriate orghthe African Union representing all the
people of Africa. Each African state will be regreted by five members in the Pan- African

parliament. The Court of Justice and Human Righthe African Union shall be composed of

Page | 100



judges who would be elected on the basis of equafitregional representation. In the same
fashion, the Commission of the African Union willave permanent employees and
Commissioners from among its member states. Thee daotds true for other organs of the
African Union.

The Peace and Security Council of the African Urhas a unique form of representation of the
member states of the African Union. At a time, Beace and Security Council will be composed
of fifteen member states. Membership to the Couiscibased on the principle of equitable
regional representation, and it would be rotatethio or three years, as the case may be. This
scheme of representation in the Peace and Sec@oimcil of the African Union could be a
model as the international system within the framdwof the United Nations lacks this sort of
fairness.

4 5 Effect of Failure to Make Financial Contributions

The African Union is expected principally to rely dinancial contributions of its members.
These financial contributions are among the dutieat states undertake by assuming
membership to the African Union. Failure by a statenake such constitutions has an effect of

sanctioning the state that has failed to dischasg@ancial obligation.

Article 23(1) of the Constitutive Act empowers tAssembly of the Union to impose sanctions
on a state that defaults in the payment of the budfithe Union. The Article does not go to the
detail of articulating the effect of such failure a time-bound manner. It simply lists down the
possible measures that the Assembly could takech sircumstances. These sanctions include
denial of the right to speak at the meetings, tie vio present candidates for any position or post
within the Union, or to benefit from any activity oommitments there from. The details are set
under Rule 35 of the Rules of Procedure of the ibde As the rule is self explanatory, let’s
simply state the provision. It reads as:

Page | 101



Rule 35

Sanction for Arrears

1. The Assembly shall determine, on the basis of rewrdations of the Executive Council

3.

and the PRC (Permanent Representatives Commiete&jell as information provided by

the Commission, sanction to be imposed under Arf8(1) of the Constitutive Act.

. Subject to paragraph 1 of this Rule, sanctions aglada member state that defaults in the

payment of its contributions to the budget of tha@od shall be implemented by the
Assembly in the following manner:
a. When in arrears of payments amounting to two (2yyéut not exceeding five (5)
years of its assessed contributions, suspensitmreahember state’s rights to:
I. speak, vote and receive documentation at the ngsetinthe Union;
ii. offer to host sessions of the Assembly or of treciiwe Council or any other
meetings of the Union; and
iii. Present a candidate for any position or post witiie Union.
b.When in arrears of payment of contributions antimgnto five(5) years or more, in
addition to the sanctions in paragraph 2(a) of tRisle, suspension of the member
state’s right to:
I. Have the contracts of employment of its nationaisewed; and
ii. Provision, by the Union, of funds of new projentthe member state.
When a member state is under sanctions for non-payrof its contributions as
described in the preceding paragraphs, the sanstioray be lifted temporarily if the
member state pays at least 50% of its outstandirepes, provided that such payment is
made thirty (30) days before the commencementeo$dksion of the Executive Council
preceding that of the Assembly.

Discussion Questions

1. Explain how the creation of a new state within amber’s territory affects the latter's

membership to the African Union.

Do you think that the suspension clause of thecafriUnion Constitutive Act can effectively

deal with unconstitutional change of the governmevithin the continent?
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3. Why do you think that the Constitutive Act of theridan Union does not entitle the
organization to expel any of its members? Do yaokithat it has some thing to do with the
efficacy of the Union?

4. Suppose that you are an advisor of state “X” tlsathinking over whether to ratify the
Protocol on the Amendments of the Constitutive éicthe African Union. What would be

you advise concerning Article 12 of the protocol?

Unit Summary

As a feature of a closed international organizatimembership to the African Union is open
only for countries within the geographic boundafyttee African continent. The Union has all
African countries, except Morocco, as its foundingmbers. But still, the Constitutive Act has a
provision meant to let any other African countrylt® admitted into the African Union by a
simple notification of its interest to the Chairmahthe African Union Commission provided
that its request is endorsed by a simple majofitp@mber states of the Union. This scheme will

be logically applicable in cases of creation of retates within the territory of an African state.

Membership to the African Union may be suspenddlafgovernment of the state in issue has
seized power in an unconstitutional manner. Theexusion is temporary in character and it will
have no effect of discharging the state from thiggabon it undertakes to perform by virtue of
the Constitutive Act.

Before its amendment, the Constitutive Act of th&da had a provision whereby a state can
terminate its membership to the Union. This pransis, however, deleted by a protocol for the
amendment of the Constitutive Act. But still, tenaiion is not absolutely impossible. As cases
in point, there can be: disappearance of a memblass of essential qualifications, dissolution
of the Union and non ratification of the protodoat amended the Constitutive Act.

As an African organization, the African Union isuitably composed of representatives from

among member states of the Union. In some of garms, all member states, except those which
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are suspended, will have full representation amtiggzation whereas others representation is

based on elections and it rotates on periodic terms
Financial autonomy is a key requirement for anrimdg&onal organization to function effectively.

To this end, the Constitutive Act of the Union gels each state party to make the required

contributions and failure to do so results in actan.
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Chapter Five

Privileges and Immunities of the African Union

This chapter explores the privileges and immunitiethe African Union as an organization and

that of the officials of the organization in light the law of the international immunities.

At the end of this chapter, students will be abte t

¢ Explain and justify the need to have internatianahunities in general,

¢ Discuss the general principles pertaining to irdéomal immunities;

¢ Point out specific immunities that the African Uni@njoy within the territory of its
member states; and

¢ Enumerate the privileges and immunities that thecAh Union personnel enjoy within

the premises of a member state.

5.1 The Rationale of International Immunities

It is not uncommon for one to hear time and agdoua the immunities enjoyed in the
international plane. In not few instances, différemmmentators showed their reservations about
international immunities. The basic reason thaisisally related to such hesitation is the concern
of national security. Of course, if not properlympulated, international immunities might open

doors for subversive activities of multifaceted ictwaers.

Despite all concerns that may go against the natfanternational immunities, it has become a
matter of common form for the constitutions of mi&ional organizations to adopt as the
measure of the privileges and immunities to bert=d on the basis of the functional principle
that the organization is to ‘enjoy in the terntaf each of its members such privileges and
immunities, as are necessary for the fulfilmentitsf purposes’ and that representatives of
members and officials of the organization shaljogrsuch privileges and immunities as they are
necessary for the independent exercise of theatims.’
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One the basis of the above framework, Wilfred Jeitk$is book on International, pointes out
three basic rationales for the indispensable featfithe notion of international immunities for

the international organizations of which the Afnddnion is undoubtedly one.

The first justification he mentions is that intetinaal institutions should have a status which
protects them against control or interference by ane government in the performance of
functions for the effective discharge of which treg responsible to democratically constituted
international bodies, in which all the nations cenmed are represented. A given international
organization is a result of the common consenhefstates that formed it. In so doing, the states
pledge to make the organization (though it mayediform case to case) to function effectively
on its own. As a matter of fact, the organizatiah @bviously not have a territory of its ‘own’. It

is bound to perform its activities in the terrigmiof a member. In such circumstances, if the
organization is going to be treated in the samdidmsas the state in issue treats its local
establishments, the organization is going to besawent not be the collective will of its
member states but only to that of the state in whassdiction it finds itself. This naturally call
for the need to have a scheme that can protechtégrity of the said organization. The law of

international immunities is appropriate in suchesas

The second justification that Wilfred Jenks mendgiamas that ‘no country should derive any
national financial advantage by levying fiscal des on common international funds’. As stated
above, the organization, is about to conduct isir®@ss in the premises of a member sate. If a
member is allowed to levy taxes on it, the fornsetaking an undue advantage as the funds that

constitute the organization are collectively podbgydall member states.

The third rationale that Wilfred mentioned was liasa customary practice of states. He says
that it is customary for states to extend eachratiternational immunities and privileges. If so,
why should the international organization, thati€ollectivity of such states, be denied the

facilities that are helpful for the conduct of lilgsiness?

The United Sates Secretary of State had once Baifbtiowing while interpreting the general

spirit of international immunities and cases whieie more likely to be relevant. It was said that
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‘The United Nations, being an organization of b# Member states, is clearly not subject to the
jurisdiction or control of any one of them and tbeme will be true for the officials of the
organization. The problem will be particularly imamt in connection with the relationships
between the United Nations and the country in wisdhas its seat. The problem will also exist,
however, in any country in which officials of thentted Nations are called upon from time to
time to perform official duties”.

The preamble to the General Convention on the IBges and Immunities of the OAU mentions
similar justifications regarding the need to adtp Convention. At this juncture, it would be
appropriate to remind that the said general comwerdand the protocol relating thereto were
made under the auspices of the OAU. However, aéfifiean Union is a successor to the OAU,
the conventions and the protocol woipdo factobe applicable to the case of the African Union.
In Thus, students are advised to contextualizetbeisions of the said legal instruments to fit to
the naming and appropriate organs of the Africaiotin

The preamble to the aforementioned legal instrusmgainted out statement of reasons that
justify their enactment. Not to state the detailgrdvby-word basis, it was provided that the
OAU needed a convention on privileges and immusiti&inly based on two reasons. The first
is to let the organization, as it is, function m @ppropriate manner without being impeded by
the domestic legal order in a member country. Simiéason was there to grant privileges and

immunities to the officials of the organizationerercising their official capacities.

It is emphasised that the rationale justifying peyes and immunities of international
organizations in general and that of the Africariddnn particular, is essentially institutional in
character. It is often cited that ‘it is not conoenl with the status, dignity or privileges of
individuals, but with the elements of functionad@pendence necessary to free international
institutions from national control and to enableerth to discharge their responsibilities
impartially on behalf of all their members.’ It wgith this preposition that attempts could be
made to minimize the downsides that the schembkeoptivileges and immunities might have on
issues of national security. The statement of resd the OAU Convention on Privileges and

Immunities emphasized that privileges and immusitsould be appropriate only in so far as

Page | 107



they are necessary for the exercise of functiongdnnection with the organization. Jenks
concludes as follows:

‘International immunities are the legal device thgin which international action escapes

national control.’

Discussion Questions

1. Describe briefly the concept of international imriti@s.

2. lIs it possible for the African Union to functiontiiout any privileges and immunities How
?

3. Which of its functions do you think are likely tee seriously imperiled if the African
Union is devoid of any privileges and immunities?

4. Discuss in groups and find out practical challerthas Ethiopia might face, as a seat of the

Headquarters of the African Union, in connectiothvissues of privileges and immunities.

5.2 Immunities of the African Union Organization perse

As it is stated above, the concept of immunitiey ta&ke two forms. It may either be applicable
to the organization as an independent juridicaityndr to the privilege and immunities of its
personnel and officials. In this section, an attehgs been made to highlight the laws related to
immunities of the African Union as an organizatibndealing with such issues, four major areas

have been focus on for our deliberations.

5.2.1 Property, Assets and Funds

Of the immunities that the African Union Organipati enjoys within the territories of its
member states, the immunity of its property, asaatsfunds is a notable one that demands an

adequate emphasis. The properties of the AfricalorUhave to be protected from local legal
proceedings that may at the end of the day impeeléunctions of the former. Section B, Article
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Il (1) of the General Convention on the Privilegesl Immunities of the OAU has the following

to say:

The Organization of African Unity (African Unior$ ipremises and buildings, assets and
other property wherever located by whomever hetdllsenjoy immunity from every
form of legal process except in so far as in anytipalar case the Organization of
African Unity (African Union) has waived such immiynin accordance with the
provisions of this General Convention. It is, hoarewnderstood that no wavier of

immunity shall extend to any measure of execution.

The scope of this particular immunity is so widedaocovers the African Union as an
organization, its property and its assets. It magdid that this immunity is equally applicable to
proceedings inpersonamand proceedings imem. No one can thus legally claim back the
property of the African Union be it in proceedirfgs a personal action or for a real right. This
could be inferred from the fact that the said imityigovers property and assets ‘wherever
located and by whomsoever held’.

The immunity in issue gives the African Union pidien ‘from every form of legal process’.
For example, it may be said to be applicable orptioeeedings of the attachment of salaries or
other debts due by the African Union to an emplayeany third party subject to the jurisdiction

of a court of a member state.

The last phrase of the sub article mentioned abioatereads Ast is, however, understood that
no waiver of immunity shall extend to any meastiexecution’seems to be difficult to interpret
and is prone to divergent interpretations. In catioa with this issue, it would be appropriate
for us to see is stated in a book on internatiamahunities in relation to the same issue arising
on the General Convention on the Privileges and unities of the United Nations. The

argument reads as follows:

It may be argued that this provision (phrase) delmrcourt from construing a waiver of
immunity in respect of legal proceedings from egliag to any measures of execution but

doesn't debar the international body corporate fAfrecan Union in our case) from expressly
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waiving immunity in respect of a measure of exaemutiThe whole matter appears to be highly
theoretical as it is difficult to conceive of artémational body corporate against which judgment
has been given simultaneously failing to give dftecthe judgment and expressly waiving the
immunity in respect of a measure of execution. &pdrt from this practical consideration, any
such interpretation involves a forced constructdrthe text which does not provide that no
waiver of immunity shall be deemed to extend to amgasure of execution but specifies

unequivocally that ‘no waiver of immunity shall erd to any measure of execution.’

Discussion Question

¢+ Do you agree with the above argument? Why or wh{ no

The type of immunity under discussion suffers frone principal exception as stipulated in the
General Convention relating there of. It is statieat the African Union may in any particular

case waive the immunity it has. In relation to thigiver, an issue would arise whether the
contractual obligation to waive immunity in regdala particular transaction is concluded in
advance of a particular dispute concerning thestetion arising a waiver in a particular case, or
the waiver must be made expressly for the purpbseparticular dispute when proceedings are

instituted in respect of that dispute.
Discussion Questions
1. What do you think about the issue at hand?
2. Do you think that the phrases ‘...in any particulase...” and ‘...has waived...” have an
impact on reaching at a conclusion on either case?

5.2.2 Premises and Archives

Another facet of the immunities of the African Uni®@rganization is the immunities that its

premises, buildings and archives enjoy by virtu¢hef General Convention governing the issue.
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Before citing the appropriate legal basis in tlagard, let's focus on reaffirming the rationale

behind such kind of immunity.

In his book entitled, the Headquarters of Intewradl Institutions, C. Wilfred Jenks stated that
such kind of immunity ‘is designed to protect thgnity and freedom of formal deliberations; to
preserve the confidential character of the inforomisultations which are constantly in progress
on the premises of international institutions; grmit international officials to discharge their
daily duties with complete independence, and toeveffective the inviolability of international
archives.” He goes on saying that the inviolabilily international premises corresponds to,
though it may in comparison with the practice irmgocountries be more extensive than, the

analogous immunities of parliamentary buildings aadrts of law in a domestic set up.

Section B, Article 1l (2) and (3) of the Generalr@ention on the Privilege and Immunities of
the OAU provides the following in relation to ofettimmunity of the African Union’s premises

and Archives:

2. The premises and buildings of the OrganizatibAfacan Unity (African Union) shall be
inviolable. The property and assets of the OAU, reNer located and by whomsoever
held shall be immune from search, requisitions fiseation, expropriation and from any
other form of interference, whether by executidmiaistrative, judicial or legislative

action.

3. The archives of the OAU (AU) and in generaldaéuments belonging to it shall be inviolable

wherever located.

As cited above, Sub Article 2 calls for the protmttof property and assets as it has relations
with the concept of the inviolably of premises. Tr@vision is wide enough to protect such
property and assets not just from search and sgimhich are directly related to inviolability
but it also covers other forms of encroachmenttThavhy it is commented that, in reality, the
protection afforded by such sub article is distifricim inviolability and gives much wider

protection in respect of property rights. As a ciaspoint, it is possible of take of the immunity
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from confiscation, expropriation and other formsragérference. It may be said that the extent of
this protection is not just limited to the preseiwa of the principle of inviolability. It even gee
a step ahead to protect the African Union Orgaiumatrom any sort of interference that can

potentially hamper its functioning.

Sub Article 3 is about the inviolability of archiwvef the African Union. The rationale to protect
the inviolability of archives of an internationatganization is well articulated in C. Wilfred
Jenk’s book entitled “‘The Headquarters of Interai Institutions’. Tenk states that, such kind
of legal stipulations are designed partly to sedtee safe-keeping of original documents and
partly to preserve the confidential character dic@l records. He goes on explaining that it
appears to be generally accepted as self-evidantdirecognize that the legislative, executive or
judicial agencies of any one country may call foe production of documents from international
archives would be to undermine the freedom andpeddence with which international staffs
are expected to advise the international orgamimatiowards which they have been vested by
treaty with an exclusive responsibly and to desth@ywhole basis of reciprocal respect for the
confidential character of such archives without ahhigovernments would be unwilling to

communicate confidential information to internatborganizations.

5.2.3 Currency and Fiscal Matters

Another manifestation of the immunity of the Afiiclnion is the liberty it is conferred with not

to be regulated by the local personnel in ensuaitnggh degree of mobility of its funds and the
different types of tax exemptions that it enjoysct®n B, Article 2(4) and (5) of the above cited
convention sets the immunity that the African Unemjoys while trying to secure a high degree
of mobility of its funds along with the correspongilimits there of. The provisions read as

follows:
4. without being restricted by financial contralegulations or moratoria of any kind;

a. The Organization of African Unity (African Unjomay hold funds, gold or currency of any
kind and operate accounts of any currency;
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b. The Organization of African Unity (African Unijoshall be free to transfer its funds, gold or
currency from one country to another or within aountry and to convert any currency held
by it into any other currency.

5. It is provided, however, that in exercising rigght under paragraph 4 here above, the OAU
(AU) shall pay due regard to any representationslenby the Government of any member
insofar as it is considered that effect can be miwe such representations without
prejudicing the interests of the OAU (AU).

The basic reason behind immuning the African Uniorcurrency related issues is to let it
function by itself. Had it not been for such immiynithe African Union would have been in a
hard time to freely dispose its funds in a mannescdbed by its officials. But now, the
immunity made the African Union inaccessible toalofinancial controls and regulations. This,
in turn, increases the degree of mobility thafutsds have and thereby assisting it to discharge

its functions in any part of the world without imabents on issues related to currency.

As indicated in section B, Article 3 of the Convent the African Union has tax exemptions.
Collection of taxes is, in most cases, considegthanifestation of a country’s sovereignty. In
light of such understanding, it would not be appiaip to subject the African Union to
obligations to pay tax. This basically justifie®tblause that exempts the African Union from
direct taxation, customs duties and prohibitiond @astrictions on imports and exports of articles
destined for its official purposes.

5.2.4 Communications

With respect to communications, it is not at athés appropriate to talk of immunity of the
African Union. What the Convention speaks of is th#y of a member state of the African
Union to facilitate the communications of the orgation. The issue of strict immunity would
come to the fore when we come to the immunity ©bificial correspondence and other official
communications from being subjected to censordhgy. the details, let's have a look at the

pertinent legal provision i.e., section B. Artidef the Convention.
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Article IV

Facilities in Respect of Communications

1. For its official communication and the transferalf its documents, the Organization of
African Unity shall enjoy in the territory of eaddember State treatment not less
favorable than that accorded by the Government ladt tMember to any other
international organization as well as any Governmeancluding its diplomatic mission,
in matters of priorities, rates and taxes on maitsbles, telegrams, radiograms,
telephotos, telephones and other communicationsyedisas press rates for information
to the press and radio. Official correspondence atiter official communications of the
Organization of African Unity shall not be subjéztcensorship.

2. The Organization of African Unity shall have thght to use codes and to dispatch and
receive its official correspondences, either byreuor in sealed bags which shall have

the same immunities and privileges as diplomatigiess and bags.

In case of facilities in respect of communicatiotiee Convention mentioned those methods of
communications which were in the minds of its mak&iven the date of its making, i.e., 1965,
the convention does not expressly mention methbderamunications which are, by now, more
important than any other method. Appropriate exasplould be Internet services and tele-

conferencing.

The convention does not place similar duties omaimber states. It rather tends to follow the
footsteps of the most favored nation standard terivational Trade Law. What a state is all
expected is to ensure the African Union the beshroanication facilities it has within its

territory. Hence, the standard may, for obviousoea, differ from one state to the other.

5.3 Privileges and Immunities of African Union Persnnel

Apart from the immunities that the African Unionj@ys as an organization, its personnel have
respective privileges and immunities. These prggkeand immunities are meant to enable them

perform their functions within the African Union thia dignified form that is free from any sort
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of interference by a state in whose jurisdictioryrtfee African Union personnel find themselves

in official capacity.

In this part of the material, the privileges andrionities of the African Union personnel would
be reflected on up on dissecting such personrtel inree categories. The first category is that of
the representatives of member states of the Afridaion. Secondly, the officials of the African
Union would be dealt with. Finally, the privilegadaimmunities of experts performing specific

missions of the African Union would be discussed.

5.3.1 Representatives of Member States

Obviously, member states of the African Union anmgdjcal entities. As a juridical person, they
naturally demand a physical person as a representaho in different levels represent the state
and carry out its activities in relation to the i8&n Union. These representatives of member
states have to be accorded proper protection tegsafd the independent exercise of their
functions in connection with the African Union. Bieg this in mind, the General Convention on
Privilege and Immunities of the OAU (AU) providedoag list of privileges and immunities of
the representatives of member states. For a cowvelusmderstanding of their privileges and

immunities, let's look at out Section C, Articledf the Convention:

Article V
Representatives of Member States
1. Representatives of Member states to the principdl subsidiary institutions, as well as
to the Specialized Commission of the OrganizatioAfocan Unity, and to conferences
convened by the Organization, shall, while exengsiheir functions and during their
travel to and from the place of meetings, be acedrthe following privileges and
immunities;
(&) Immunity from personal arrest or detention and frany official interrogation as
well as from inspection or seizure of their perddreggage;
(b) Immunity from legal process of every kind in respgovords spoken, written or

acts performed or votes cast by them for and irettexcise of their functions;
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(c) Inviolability for all their papers and documentscdathe right to use codes and to
receive papers or correspondence by courier orei@lad bags;

(d) Exemption in respect of themselves and their spfmuseimmigration restrictions,
aliens registration and from national service obligns in the state they are
visiting which they are passing for and in the eis¥ of their functions;

(e) The same facilities in respect of currency or exg@arestrictions as are accorded
to representatives of foreign governments on teargasfficial missions;

(H The same immunities and facilities in respect eirthersonal and official baggage
as are accorded to diplomatic envoys;

(g9) Such other privileges, immunities and facilities mzonsistent with the foregoing
as diplomatic envoys enjoy, except that they stailk no right to claim exemption
from customs duties on goods imported (otherwise ts part of their personal

baggage) or from exercise duties or sales taxes.

2. In order to secure, for the representatives of Merslio the principal and subsidiary
institutions as well as to specialized commissibtne Organization of African Unity and
to Conferences convened by the Organization, cdmpleeedom of speech and
independence in the discharge of their duties rimaunity from legal process in respect
of words spoken, written or votes cast, and alsaltne by them in discharging their
duties shall continue to be accorded, notwithstagdhat the persons concerned are no

longer the representatives of Members.

3. Where the incidence of any form of taxation depamnusn residence, periods during
which the representatives of Members to the pradcgmd subsidiary institution as well
as to the Specialized Commission of the Organizatwd African Unity and to
Conferences convened by the Organization of Afridaity are present in a State for the

discharge of their duties shall not be considersgbariods of residence.

4. Privileges and immunities are accorded to the repreatives of Members not for the
personal benefit of the individuals themselves,ibuatrder to safeguard the independent

exercise of their functions in connection with t@eganization of African Unity.
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Consequently, a Member not only has the right Suinder a duty to waive the immunity
of its representative in any case where in the iopirof Member the immunity would
impede the course of justice, and it can be waw#hdout prejudice to the purpose for

which the immunity is accorded.

5. The provisions of paragraphs 1, 2 and 3 of Artigleare not applicable as between a
representative and the authorities of the Statetuth he is a national or of which he is
or has been the representative.

6. In this article the expression ‘representativesalsibbe deemed to include all delegates,

deputy delegates, advisers, technical experts aocetaries of delegations.

5.3.2 Officials of the African Union

As standing organs of the African Union, a numkdtsoorgans and agencies do have their own
officials. Owing to similar reasons with that okthepresentatives of the states, such officials of
the African Union are entitled to enjoy privilegaad immunities. On top of that, they are
entitled to facilitated travel documents and areangnts to enable them perform their functions
efficiently in the territory of the member statdglte African Union. The issue of African Union
(OAU) Laissez-Passer is articulated in detail ie #dditional Protocol to the OAU General
Convention on Privileges and Immunities. Leaving tletails as regards to the African —Union
Laissez-Passer aside, let’s look at section DchrtV/1 of the general convention that lists down

the privileges and immunities that officials of AU (African Union) enjoy.

Article VI
Officials of the Organizations of African Unity
1.The Administration Secretary General will spetifg category of officials to which the
provisions of this Article and Article VIII shalpply. He shall submit these categories to
the Assembly. Thereafter these categories shatbb@nunicated to the Governments of
all Members. The names of the officials includedhiese categories shall from time to

time be made known to the Government of members.
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3.

2.0Officials of the Organizations of African Unitiyadl:

(@)

(b)

(©)

(d)

()

(f)

(9)

law.

Be immune from legal process in respect of wordskesp, written and all acts

performed by them in their official capacity;

Be exempt from taxation on the salaries and emaitsnpaid to them by the

Organization of African Unity;

Be immune from national service obligations;

Be immune, together with their spouses and relatiesiding with and dependent on
them, from immigration restrictions and alien reagagion and finger printing;

Be accorded the same privileges in respect of exgddacilities as are accorded to
the officials of comparable ranks forming part oipldmatic missions to the

Government concerned;

Be given, together with their spouses and relatiessding with and dependent on
them, the same repatriation facilities in time ofernational crisis as diplomatic

envoys;

Have the right to import free of duty their furmtuand effects at the time of first

taking up their post in the country in question.

In addition to the immunities and privileges spedifin paragraph 2 of this Article, the
Administrative Secretary General and all Assista@atretaries General shall be accorded in
respect of themselves, their spouses and minodrehi] the privileges and immunities,

exemptions and facilities accorded to diplomatiwan in accordance with international

Privileges and immunities are granted to officiasthe interests of the Organization of
African Unity and not for the personal benefit dfetindividuals themselves. The
Administrative Secretary General shall have théatrignd the duty to waive the immunity of
any official in any case where, in his opinion, ih@munity would impede the course of
justice and can be waived without prejudice to ititerests of the Organization of African
Unity. In the case of the Administrative Secret&gneral, the Council of Ministers shall

have the right to waive immunity.

Page | 118



5. The Organization of African Unity shall co-operas all times with the appropriate
authorities of Members to facilitate the proper adistration of justice, secure the
observance of police regulations and prevent treioence of any abuse in connection with

the privileges, immunities and facilities mentiomethis Article.

5.3.3. Experts on Missions for the African Union

Not every professional who undertakes the actwitiethe African Union, may be referred to as
an official of the African Union. There are expemso help the African Union in their
professional capacities. These experts may notssaaéy be citizens of any African State. They
are there to render their professional expertisea/case in point, we may take legal experts
engaged in drafting any legal document of the AficUnion, peace and security experts
engaged in managing a conflict in Africa and thdikeas. As their activity is inseparably
intertwined with the activities of the Union as &ale, they are endowed with privileges and
immunities. Section D, Article VIII of the Gener@lonvention has the details in the following

manner:

Article VII

Experts on missions for the Organizations of AfrigdJnity

1. Experts (other than officials coming within tkeope of Article VI) performing
missions for the Organization of African Unity dHa accorded such privileges and
immunities as are necessary for the independemtigeeof their functions during the
period of their mission, including the time spentjourneys in connection with their
missions. In particular, they shall be accorded:

(&) Immunity from personal arrest or detention asdlvas any official interrogation and

from inspections or seizure of their personal bagma
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(b) in respect of words spoken, written or votest @nd acts done by them in the
course of the performance of their mission; immufribm legal process of every
kind; the said immunities from legal process caminto be accorded
notwithstanding that persons concerned are no lomgeployed on missions for
the Organization of African Unity;

(c) Inviolability for all papers and documents;

(d) For the purpose of their communications with rganization of African Unity,
the right to use codes and to receive papers oresmpondence by courier or
sealed bags;

(e) The same facilities in respect of currency aechange restrictions as are
accorded to representatives of foreign Governmeorns temporary official

missions;

() The same immunities and facilities in respeictheir personal baggage as are

accorded to diplomatic envoys.

2. Privileges and immunities are granted to expartthe interests of the Organization of
African Unity and not for the personal benefit betindividuals themselves. The
Administrative Secretary General shall have thehtignd the duty to waive the
immunities of any expert in any case where, indpsion, the immunity would
impede the course of justice and it can be waivitldlowt prejudice to the interests of
the Organization of African Unity.
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Unit Summary

As an international organization, the African Unibias its own independent existence as
distinguished from its member states. Howeverngiere of its functions is of such a nature that
can only be performed within the jurisdiction ofyasf its member states. If the Union is made
subject to such national jurisdictions, this wiéifelat the very purpose of creating the African
Union as a separate legal entity. This calls ferrthed to accord privileges and immunities to the
African Union.

The immunities of the African Union may, for therpose of convenience, be classified into two
categories. These are the immunities that the Unasnas an organization and the privileges and
immunities of its personnel in different capacitigsthe former category, we may speak of the
immunities of the African Union Organization in pest of its property, assets and funds; the
inviolably of its premises and archives; its imntyriowards currency and fiscal matters; and the
legitimate privileges that it requires to enjoy taaring to its communications. With regards to
privileges and immunities of its personnel, there #ree categories. These include the
privileges and immunities of Representatives of Memstates, officials of the African Union
and experts discharging a special duty for thecafriUnion.
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Chapter Six
Legal Instruments in the African Union

This chapter focuses on the legal instruments ef African Union. If tries to answer such
guestion as “What are the binding legal instrumertthe Union? What are the processes and
steps to be followed in the law making processhefargans?” Discussing The contents of the
Vienna Convention on the law of treaties is alsd pad parcel of this chapter. The role of the
Vienna Convention in the law making process ofAfrecan Union is also one component of the
chapter. Having looked at the processes stipulatetkr the Vienna Convention on law of
treaties, the chapter discusses manners followethénprocesses of making laws for the
processes of African Union. It also deals with ¢hgegories of the instruments in general. Some
instruments are binding others are not. Some ofrtéieuments are also human right based and

others are not a

Objectives

After the completion of this chapter, the studeiit be able to:
* Discuss the theories of law making;
» Appreciate the Vienna Convention on law of trestie
* ldentity the instruments of the African Union, and

* ldentify the human right and non-human rightsrimsients.

6.1 Theories of Law-making

Since the word low is widely used in this sectitrgseems logical to begin with the comept of
what law is? It is obvious that, to date, theradsone agreed definition for the word law. This is
due to the nature of law itself. For one thing, Imana complex social institution comprising
different aspects of human beings. Hence, it igifable to lack its definition for the fact that it
would be difficult to define all aspects of socldé in one a spectrum. For another thing,
scholars have approached in different perspectiveg/ing to define “law”. Because of these

and other reasons, there is no consensus on timidafof the went law.
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What are the theories of law making? Before wetdryanswer this question, let's have some
discussion on the making of laws. Do you know thecess of law making at the national level?

Who make laws? Who initiate laws?

Law making retelp to the process of developing @ n@e of law to apply to a specific legal

problem. It is a process. Hoping that student ameilfar with the steps and the organs involved
in the law making process of domestic laws. Froaitiputs on the course Introduction to Law
and Ethiopian Legal System, we proceed to the dion of the law making process at

international arena.

International law commonly rests on either treatiesternational custom. Before a given piece
of law becomes a law, it is required to pass thhodifferent processes. For instance, it requires
identification of legislative concerns and needse Bame is also applied to the drafting of the
content of the law. The role and involvement of plaklic and media is also indispensable part in
law making process. Passing the draft proposat liaw demands its own time and dedication.
These all are before the issuance of the law. Theeealso procedures that come after the
passing of the bill. One of the post issuance sgepkaping the implementation of law by having

implementing laws.

Unlike national laws that are made by group ofwidiials, international laws are made by states
in the form of treaties. Accordingly, there is &elience in the law making process of laws that
have international applications. The sources @rivdtional law are provided under Article 38(1)
of the Statute of the ICJ (International Courtwdtice). In this international instrument, there ar
enumerations of sources of international law. Tesatre leveled as one of the sources of
international law. That means state parties caokeprovision of a treaty in case they feel that
the other contracting party is acting contraryhe treaty. When we say that treaties are sources
of international law, it is to mean that a judga take judicial notice of an existing treaty at the

time of settling disputes arising between states.

The general principles of law are the other catggdrsources of international law. It is known

that principles of law have gap-filling role in ratal laws. That means if a judge is faced with a
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new area of case, he can apply general princigidaws in order to give judgment. This is
because a judge cannot refuse to entertain a ocagéd simple reason that the law does not
enclose the cause of contention between the padAi®g case brought to the attention of the

judge demanding decision must be decided by tlee. lat

At the third place, custom is considered as onecgoof public international law. The interesting
thing here is that the absence of definition f& toncept of custom. What is custom? Can any
repeated practice constitute custom? It becomeagtime since debates have exhibited on the
ambiguous understanding of custom. Some writerseqanalize custom as the reaped behavior
of a state. Some scholars argued that in ordeactipe to be accorded the status of custom, that
practice must be repeatedly done for a long timearA from the time and frequency
requirements those advocators claim that the ntgjofi the inhabitants must recognize that
custom. In short, it must be generally acceptedhleysociety where the practice is expected to
apply. Whatever definition may be given, customrésognized as one source of international

law.

The other source of international law is decisiofisnternational tribunals. Pursuant to the
statute, the decisions of courts of laws in theelsing of cases can be taken as authoritative
sources of international laws. The decisions of ItBé may be cited to resolve similar cases

emanating from two subjects of international law.

Fourthly, the writings of highly publicist internabhal scholars may be regarded as sources of
international law. Interested party to the case magke the writings and opinions of scholars
provided that the later have the above status derotheir writings and opinions taken as
authoritative sources. At any rate, the lists @& #tatute of the ICJ seem to be exhaustive. It is

only those mentioned under the same instrumentcHraserve as sources of international law.
Having said this much about the sources of intewnat laws, it is time to go back to the main

theme of the section, theories of law making. At bieginning we pose the a question “What is

law?” The term ‘law’ has two meanings. It may meesitive law (legislation, or acts adopted

Page | 124



by governmental bodies) or ‘natural law’. For ourgose we will focus on the first meaning. Of
the compete of ‘law’.

What is law-making process? It is a process duwvhgch an idea of law is transformed in to a

law. In the preceding discussion, we have triedotuk at the sources of international law.

Accordingly, generally law has the following fornes sources. Statutes are sources of law.
These are acts of the lawmaker. Judicial precedestthe other forms of law. Custom could be
also taken as sources of law. At this juncturesems wise to note that law making of each
source of law has distinct features. For instatiee]aw making of the legal custom differs from

that of the law making of the legislative acts.eyadl custom is formed by the recurrence of a
norm other a long period of time. However the lawking of the legal instruments is more

organized, not spontaneous as the law making detiad custom.

What are the steps to be followed in the law malgrgress? The law-making process consists
of several stages. In principle, an act is prepaseditinized, adopted and published. As can be
easily understood, the first stage is preparingdfitisé version of a project, which is commonly
known as bill. Whose responsibility is it to briagoroposal to the attention of the lawmakers so
that an idea on law is realized? Individuals, grotipdividuals, associations, and governmental
bodies may do this work. This bill may be directedommittees or commissions for elaboration
and further studies on the necessity of the lawthenspecific area. Experts, associations and
other interested groups discus the proposal. Thé&img commission is duty bound to analyze
the results of the discussion and the changes made.

The second step scrutiny of a project is the resipdity of a governmental body. The last step
is the publication of an act. Practice The pracsicew that unpublished act does not have legal
force.

The above discussion seems to emphasize the proicégslaw making of that of the of national
laws. However, the focus is on more the makingaefsl that have international application. This
does not mean that our discussion is fruitlesshétat is very important to compare on the law
making process of the African Union and that of dleenestic laws. African Union, as one of the

regional organization, has its own procedure inrttaking of laws. Most of the sources of laws
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for the African Union are treaties. Hence, the gpequestion here is that “what are the different
theories in the making of these treaties?”

The prevailing philosophy of international law dretes the possibility of creating international
legislation that is binding on all states. Undee tiheories ofstate consent states are only
obliged to follow those rules to which they spegafly agree. The primary means for developing
new international law are treaties, which act astre@ts that only bind those who specifically
sign and ratify them. Therefore; the main object¥¢his section is to explain the theories in the
making of treaties as binding laws for the sta#s.such, they are not like legislation and
therefore do not constitute a source of univeraal. IOver the past decades, some scholars
challenged this restricted approach to treaty [Bwey argued that some types of agreements can
achieve the status of law making treaties in tlngtytare binding on all members of the
international community, regardless of whether vidiial states explicitly consented to them.
This idea did not progress very far, since the ephof law making treaties is inconsistent with
the principle of state consent, and therefore cabeoreconciled with general theories of the

international law.

A consensus theonholds the view that certain conditions, internadiblegal obligations can be
derived from a widespread agreement among the ntsmobéhe international community whose
authority of basic principles underline specifigdérules. However, lawmaking treaties are not
equivalent to legislative acts; they articulatettpanciples of international law that states
consider, by consensus, to be universally bindifigrough an internationally recognized
deliberative process, states can collectively uac@onsensus principles, allowing for certain
types of agreements to gain universal legal stdiues.primary institutional mechanism for this is
multilateral conferences sponsored by internati@mghnizations specifically aimed at drafting
lawmaking treaties. Such conferences provide theodpnity for a wide range of states to
participate in developing universally recognizedsensus principles. Thus, it is important to
examine the institution of multilateral lawmakingndéerences. Specifically, through a close
reading of the transcripts from several such cemfees, it will demonstrate that the state
representatives believe that these agreements servan international consensus and thus
become universally binding.
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From the perspective of international law, the latka global government makes it virtually
impossible to develop a legislative process forcéng new international law. Based on the
standard international relations theory, in chastistem of sovereign states, no institution has
the authority to legislate for the entire interoall community. If it did, the principle of
sovereignty relives states the obligation of adogpthe decision of such an authority. The
principle of sovereignty has couples of advantagest, it preserves a state’s right to reject any
legal principle that it does not deem to be iniiterest to adopt, second, it strengthens the
international legal order by committing states dbexe to those rules that they themselves have
agreed to follow. In any case, the above understgrichplies that the theory of state consent is

still maintained by the majority of the actors lbétinternational law.

Under the theory of state consent, states are alliged to accept those new rules that they
specifically and explicitly agree to adopt. Thisxddion is hardly conducive to legislative action.
Furthermore, since international law operates widm environment that lacks a constitutional
foundation, there is no single body of legal pnuheifrom which an institution can develop a
comprehensive set of rules and obligations. Rateekye pinpoint it above, international law is
derived from a highly diverse collection of treatiecustomary practices and common legal
principles that states accept as binding. Thoughrttrease in academic and research on the role
of multilateral lawmaking treaties in internatiortalv suggest a growing interest in mechanisms
for creating legal norms that apply generally tlglwout the entire international community, this
idea has not won acceptance as far as it coulde dime concept of lawmaking treaties as a
legislative instrument is in contradiction with thanciple of state consent and therefore cannot
be reconciled with the general theories of inteamat law. But we should not forget that there
are international scholars who persistently arguethie possibility of creation of legislation by
the international community without legislature.iSHeads us to presume the existence of

treaties known as “consensus-based” to resolve tdmsion between sovereignty with

universality

Nowadays, in limited but well-defined areas of intgional law, states have begun to recognize

the authority of collective international consenswser individual state consent as the source of
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certain rules. Within this context, it is possilite the international community to develop
legislative institutions that can coexist with ansent-based legal order. It could be argued that,
over the past half century, the international comityuhas, in fact, developed institutions that
mimic the legislative process, and that these tutgins act as forums for forging the said
consensus. One of such institutions is the Inteynal Law Commission (ILC), which acts like

a legislative committee with the power to condwegearch and propose legislation. The other
instance is the practice of United Nations spordsaanferences to discuss, negotiate, draft, and
ultimately sign lawmaking treaties that create rn@wmciples for international law. It is wise to
note that neither institution has the status cégslative body in the traditional sense; they do
provide a process through which states can dewelggneral consensus around particular legal
issues. Thus, though the United Nations lacksegallauthority to create new international law,
its institutions often act as vehicles for draftimgltilateral treaties and conventions that do just
that

The Theory of Consent Based in the Making of Laws.

Generally, there are three ways that legal rules loa created in any particular political

community. These are by decree, through legislatiorby contractual agreement with each of
the legal subjects. Law by decree presupposesica Bierarchy of authority with recognized

sovereign holding the power to issue new rulesttier entire community. Related to this, law
through legislation presupposes some form of ckréch decision making. However, it differs

from decree in that it is based on some type obdrdtive process that involves some or all
members of the community; these duly constitutgislators have the authority to develop new
rules that are binding on all members of the comtgyuihe third method of creating legal

obligations-contractual agreement-is the most commeethod in a decentralized political

community in which the legal subjects have a gdeat of autonomy.

Unlike law by decree and law by legislation, coatual rules are negotiated individually by
each member of the community, and are only ledatigling on those who specifically agree to
adopt them. Modern consent theory views internatidaw as an assortment of customary

practice and legally binding contracts that dem@atstunambiguous consent by individual state
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actors. In this vein, political leaders consideaty commitments as contractual obligations that
are made on a purely voluntary basis; sates magechwalividually which rules they wish to
adopt and which ones they do not. Although thesmnsibments are binding while a state
remains a party to the agreement, each party danatély opt-out so long as it follows the
proper procedures for treaty withdrawal. This isdaese consent theory holds that treaties are not
like legislation and therefore do not constitutscairce of universal law. They only bind those
who specifically sign and ratify them. From thisrgective, customary law reflects implied
consent as it is derived from the actual statetm@cwhich has continued constantly over time
and has been publicly accepted as a legal obligdtyothe majority of states. This concept of
opinio juris sive necessitatimiakes law based on practice a consensual act, $taiss signal

their consent through acquiescence.

The end of the WWII marked the tremendous incremsé¢he international and regional
organizations. Most of these organizations reqtner members to sign legally binding charters
committing themselves to a process of consultasind collective decision making on a wide
variety of issues. Such kind of historical develemts reduced the range of actions that states
could legally pursue purely on the basis of selgh&urthermore, the requirement of signature
commits those states that are part of the processdhere to common principles that are
legitimately derived through the said process. Thiparticularly true in the case of the United
Nations. As one regional institution, the systenthiea African Union is not different from what
we have just discussed. In this way, the developroérglobal governance institutions that
requires formal deliberation among the memberdefinternational community has provided a
permissive condition for the evolution of new typédes, one that is rooted not in individual will,
but in a convergence of international opinion. Téas be referred to a®nsensus-basetkégal
norms, another theory in the formation of laws. &hsn theconsensus-basedheory, under
certain conditions, international legal obligatioan be derived from a widespread agreement
among the members of the international communitgr ahe authority of basic principles
underlying specific legal rules. Once adopted layest through a series of legitimately accepted
multilateral political process, such legal norms deecome part of general international law

applicable to all states. This is similar to thenmer of customary laws in acquiring the status of
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binding international legal norms. Customary lavesdime universal laws after they win the

acceptance of the international community.

In explaining the development of new rules baseccammon concern in the absence of the
traditional signature of states. Charney has thiewing to say: (The American Journal of
International Law, vol.87,n0.4 octl993In this shrinking world, sates are increasingly
interdependent and interconnected, one factorhthstaffected the conceptual understanding of
international laws. This is because in the eanges international law dealt with bilateral
relations between autonomous states. The prinsiggects until well were diplomatic relations,
war, treaties and the law of the sea. One of thst mignificant developments in international
law during the 28 century has been the expanded role played by |atalil treaties addressed
to the common concern of states. Often times theayfy and improve rules of international law
through the process of rendering them in bindinigtewr agreements. These treaties also promote
the coordination of uniform state behavior in aietyr of areas. International organizations,
themselves the creatures of multilateral treatiagge also assumed increasing prominence in the
last half of this century. They contribute to th@oination and facilitation of contemporary

international relations on the basis of legal pples.

The international community of the late ™@entury faces an expanding need to develop
universal norms to address global concerns. Perloagsof the most salient of these concerns is
to protect the earth’s environment. Apart from lodamages, many of the environmental

harmful activities cause damage to the earth’srenment. For instance, the discharge of some
substances into the atmosphere may adversely dffedglobal climate or the ozone layer. Such
current threats to the environment demand the itapoe of establishing norms to control

activities that endanger all nations and peopkggandless of where the activities take place. Acts
of international terrorism, the commission of im&ional crimes like genocide and war crimes,
and the use of nuclear weapons pose similar giotodllems and have been on the international

agenda for some time.

The way out to resolve such global problems is,e$tablishment of new rules that are binding

on all subjects of international law regardlesthefattitude of any particular state.
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Unfortunately, the traditions of the internatiohedal system appear to work against the ability
to legislate universal norms. States are said tosdeereign, thus able to determine for
themselves what they must or may do. Such kindaté sutonomy continues to serve the
international system well in traditional spheresimternational relations. If sovereignty and
autonomy prevailed in all areas of international,lane could hardly hope to develop rules to
bind all states. In a community of nearly two hweldiverse states, it is virtually impossible to
obtain the acceptance of all to any norm, partityllane that requires significant expenses or
changes in behavior. In those times it may beiplest recognize the claims of states based on
sovereignty. Today, the enormous destructive piatenf some activities and the precarious
condition of some objects of international concenake full autonomy undesirable, if not
potentially catastrophic. In saying this, it is rayt disregarding the commonly agreed theory,
which stipulates states become bound to the iniers legal system on the basis of a social

contract, actual consent or tacit consent.

To sum up, we have provided two theories (consased either express consent or tacit consent
and consensual based) on the formation of lawsemei@l. These laws are meant to regulate
mainly the behavior of sovereign states. Hencey #re international laws. The importance of
this section to the course African Union Law is iemse. Since the Union is a regional organ
established on the basis of the will of the mem&ates, it is crystal clear that the above
discussion will contribute to the discourse of the making system of the African Union. At
any rate, there is no much difference in the makihigws that binds states that are members to

same organization.

Internal Law Making

Organizations have considerable autonomy in makites on internal matters such as procedure
and the relations of the organization and its siéfsolutions of organs of the United Nations on
guestions of procedure create internal law for meibHowever, questions of internal powers,
for example concerning budgetary control, have lzate relation to issues as to externtia

vires if budgetary approval were given to sums allogater operations under resolutions
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alleged to beiltra viresthe charter as a whole. The United Nations hasldped a code of staff
regulations and rules governing the conditionseo¥ise of its officials. The General Assembly
has established a United Nations Administrativebdmal to adjudicate upon applications

alleging non-observance of employment contracttaif members of the secretariat.

6.2 The Vienna Convention on the Law of Treaties ahAfrican Union instruments

The African Union is official documents are genbrakeports, speeches, statements, decisions,
declarations, treaties, conventions and protodétsvever, given the constraints to discuss all

these instruments, we focus on discussing the @idas, treaties, conventions and protocols

this doesn’t mean that any incidental point or déston for the rest legal instruments of the

Union is not discussed. We Some of the speechedismessed in due course if a need arises.

Treaties in General

At the international level, there is a guidelinattprovides the formation of treaties. This is the
1969 Vienna Convention on the Law of Treaties. Befwe go into the content of this
convention, it seems relevant to look at the pbgequestion what is treaty for brainstorming.
The word ‘treaty’ has different meaning to differgreople. There are also different terms used
to explain the concept of the wont ‘treaty.” Theitdd Nations International Law Commission
undertook a study of this term. Accordingly, it cheterized the term treaty as a generic term
covering all forms of international agreements imting concluded between states. The
Commission in its commentary states that althoinghtérm treaty in one sense connotes only
the single formal instrument, there also exist rimaional agreements, such as exchange of
notes, which are not a single formal instrument get are certainly agreements to which the
law of treaties applies. Similarly, many singletinments in daily use, such as an agreed minute
or a memorandum of understanding could not appatgy be called formal instruments, but
they are undoubtedly international agreements stbje the law of treaties. A general
convention on the law of treaties must cover athsagreements. From this, one can understand
that the definition for treaty does not address|l agreements, perhaps because of the
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comparative prominence of written instruments dsasis for the contemporary international
obligations.

The 1969 Vienna Convention on the Law of Treatiealsl only with state treaties. However,

treaties may be made by states and internatiogain@ations. The drafters wanted to mold the
state treaty regime first, reserving the interrmaloorganizational regime for another day. To
realize this, the 1986 Vienna Convention on the lbdWreaties between States and International
Organizations, or between International Organizatics the organizational counterpart of the
international treaty law. Treaty disputes have sshklg affected international relations on many
occasions, and in a variety of contexts. There Hmen many issues of interpretation with the
formation, observation and termination of treati€se United Nations, thusm, developed the
Vienna Convention on the Law of Treaties as a ¢odgovern international agreements-a treaty

on treaties.

It seems from this that U Thant expresses his adamd feelings once up on a time. He states
“History will surely prove this Convention to be@wnf the most significant ever adopted in the

course of the progress developed and codificationternational law.”

Historically speaking, the Vienna Convention on ttev of Treaties (hereinafter referred as
VCLT) was opened for signature on 23 May 1969, nmgykhe climax of almost 20 years of

work by the international legal community. In 1948e first session of the International Law
Commission included the law of treaties among tpecs for codification. The United Nations

conference on the law of treaties took place im4&in two sessions, from 26 March to 24 May
1968 and from 9 April to 22 May 1969, and the VCWas opened for signature the following
day. The 1969 VCLT, having 85 articles is dividattoi sections and several parts. The
convention holds a preamble laying down the ratidrehind having the law of treaties, the

purpose and general objectives of the provisiomsatoed in the convention.

The very purpose of the convention, as declarethenpreamble, is to recognize the role of
treaties in the development of international reladi and to appreciate the importance of treaties

as a source of international law and as a way otldping means of peaceful cooperation
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among nations. It also affirmed that the principtésree consent, good faith ampdcta sunt

servandaules are universally recognized.

Article 5 of the 1969 Vienna Convention on Law okdties declare that the provisions of the
convention could also apply to any treaty whiclhis constituent instrument of an international
organization and to any treaty adopted within d@arimational organization without prejudice to
any relevant rules of the organization. Hence, thesy provision implies that the treaties
establishing the African Union are subject to thiegples and rules of the Convention unless
otherwise there is a specific stipulation to thegard. It seems, from this that, studying the
Vienna Convention becomes relevant in discussiadrtstruments of the African Union.

Part two of the same convention deals with the lkemian and entry into force of treaties.
Accordingly, every state has the capacity to caseltreaties. This capacity could be realized by
consent of the respective states. There are diffevays of expressing consent to be bound by a
treaty. These are signature, exchange of instrsneonstituting a treaty, ratification,
acceptance, approval or accession, or by any ottgans. Once a state has used any of the
aforementioned means to express its consent, ihewdsequent obligation on such state. Article
18 of the convention is devoted to this purposeldarly stipulates that a state is obliged to
refrain from acts which would defeat the object pndoose of a treaty when (1) it has signed the
treaty or has exchanged instruments constitutiegiibaty subject to ratification, acceptance or
approval, until it shall have made its intentioerasl not to become a party to the treaty. (2) The
other is when the state has expressed its corséetbound by the treaty, pending the entry into

force of the treaty and provided that such entty force is not unduly delayed.

In the making of treaties, in general states aid@atty to formulate reservations. Accordingly,
Article 19 of the VCLT states that states when isign ratifying, accepting, approving, or
accepting, or acceding to a treaty, formulate arsegion except in the following conditions. The
first exception is in times where the reservat®specifically prohibited by the treaty itself. The
second instance is when the treaty provides ordgipd reservations, which do not include the
reservation in question, may be made. It is alspontant to note that the reservation is

incompatible with the objective and purpose ofttieaty.
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6.3 Categories of Instruments

Human Right Instruments

This part mainly discusses the legal frame workgdneral and the human rights instruments of
Africa in particular. It is based on the premibattstudents are familiar with the institutional
structure of the African Human Rights System itliscussed under the structure of the African
Union in the previous chapters dealing with decisimaking procedures of the Union’s
Assembly.

What are human right instruments?

Generally, international human rights instrumeras be classified into two categories. The first
category is declarations adopted by bodies sudhea®nited Nations General Assembly. This
kind of instruments are not legally binding thoubgky may be politically so. The other category
of human right instruments are conventions. Theselegally binding instruments concluded
under international law. Apart from the above catégs, human right instruments can be
divided further into global instruments to whichyastate in the world can be party; and regional

instruments restricted to sates in a particulaioregf the world.

The Normative Instruments of the African Human Rights System

There are threthe followingare the human right instruments of the African Wnio

A. The Constitutive Act of the African Union

Although the OAU on its establishment gave speemphasis to fighting colonialism, racism

and apartheid, its Charter makes almost no referemduman rights. In those days, political

decision makers in Africa were quite concerned wita peoples’ right to self-determination

from the European colonial powers. As regard tortbemative value of the OAU Charter, the
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African human rights system many agree that the Q@tarter doesn’t appear to attach a
particular significance to human rights in a mooenprehensive manner, with the particular aim
of focusing on making African governments accoulatalor the fundamental rights of the

subject.

Nevertheless, one may argue on the basis of trerre of the Charter, and also the purpose
and objectives of the OAU in the recognition of lamrights. However, the normative value to
be inferred from the preamble would be a weak ané, often they are not legally binding for
the reason that their wording lacks enough spdtsifto allow for judicial interpretation. As
regards to the normative value of the purpose djectives of the OAU Charter, it has been
argued that the fact that the framers of the OAlr&n did not require from member states a
commitment to ensure the protection of human rigigscondition for membership of the
organization is an evidence that will defeat aerptetation that Art. Il () possess a normative

human rights value.

However, some of the shortcomings of the OAU Chaa® a true normative human rights
instrument in Africa are now addressed by the Gtutiste Act of the new African Union, which
has placed the promotion and protection of humgimtsias a major agenda of the regional body.
In stark contrast to its predecessor, human rigbtigs feature prominently in the preamble,
objective and guiding principle of the AU. In theepamble of the Act, the member states have
expressed their determination to promote and prdtaman and peoples rights, consolidate

democratic institutions and culture, and to engla@d governance and the rule of law.

Some of the provisions of the Act on the objectiobthe African Union such as Article 3(e) and
(h) have been devoted to address human right issube region. Under these provisions, the
objectives of the Union are to encourage intermaficooperation taking due account of the
United Nations Charter and the UDHR, promote anotgmt human and peoples’ rights in
accordance with African Charter on Human and Paopleghts and other relevant instruments.
Such clear recognition of human rights as one efdhjectives of the African Union makes a
departure from the OAU whose objectives did notlieily include human rights promotion and

protection.
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Furthermore, some guiding principles of the Africdmon make reference to human right either
explicitly or implicitly. These include the rightf dhe Union to interfere in a member state
pursuant to the decision of the Assembly in respégrave circumstances, namely war crimes,
genocide, and crime against humanity; promotiorg@ider equality; respect for democratic
principles; human rights, rule of law and good goeace; respect for and sanctity of human
life, condemnation and rejection of impunity andifeal assassination, act of terrorism and
subversive activities. The human rights provisidrihe Act ought to serve as a foundation on
which the African Union will build, strengthen andnsolidate human rights norms, mechanisms

and institutions in Africa.

To sum up, as establishing instrument for the regi@rganization, the Constitutive Act of the
African Union has given place to the human righlsiues. Unlike the OAU Charter, the new
organization seems at the right track except inftflewing three respects. The Act fails in at
least three respects. First, the principle of mdefference by any member state in the internal
affairs of another has been retained in the ActcQirse, it truly deserves a huge credit for
making the Union, as a separate entity, to interfiethe internal affairs of members and thereby
fostering human rights protection at a regionakle®econd, it fails to provide human rights
related perquisites in the Act for a new membgpio the organization. The third failure is that
the Act provides for very few possibilities to eresgonformity with the norms set out in the Act,
for example, unlike the United Nations Charter, Aa doesn’t provide for an expulsion of a
member state that persistently violates the prlasjpncluding the human rights principles, set

out in the Act.

B. African Charter on Human and Poeples’ Rights

How is the African Charter on Human and Peoples’ Ryhts differnt from other human

rights instrument of the world?

The African Charter on Human and Peoples’ Rightsch is also known as the Banjul Charter

(having 62 Articles), is an international humanhtg instrument that wants to promote and
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protect human rights and basic freedoms in thecAfricontinent. The Charter was emerged
under the auspice of the Organization of AfricantyJnwhich is now replaced by the African
Union, at its 1979 Assembly of Heads of States@adernment, adopted a resolution calling for
the creation of a committee of experts to drafbatinent-wide human rights instruments. This
commitee was duly set up, and it produced a dnaft was unanimously approved at the OAU'’s
1981 Assembly. Ultimatly, the African Charter omrHan and Peoples’ Rights came into force
on 21 October 1986.

The fact that the OAU, after sixten years of itsseence, decided to draft a Charter for Human
and Peoples’ Rights and established a Human anpld22®ights Commssion to that effect is a
very commendable step, marking not only the ultergatccess of the pressure groups within and
outside Africa, but also a bold step indicativetttd wilingnes by African states in seeking the
means of the positive international law in the petibn and promotion of fundamental rights in
the region. The promulgation and subsequent aslopif the African Charter was a way of
filling up the glaring lacuna in the Charter of tB&U on regional promotion and protection of

human rights in post-colonial Africa.

Whatever the arguments as regards to the reasats fteation, what is clear is that the African
Charter on Human and Peoples’ Rights is the primmgmative instrument of the African

human rights system. Therefore, the African ChastetHuman and Peoples’ Rights, which is
the most important human rights treaty adoptedhgy@AU, is the legal basis of the African
regional human rights system. Thus, significanthe African human rights system was not

establshed by way of amendment to the OAU Chédbteras a separate legal instrument.

The main purpose of this material is not to prowdtiedents with the historical development and
to deal with the deal of the charter. Rather leguimns to the course on African Human Rights
Law, we will safely proceed to see some major issedated to the African Charter on Human
and Peoples’ Rights.

Whose power is that to oversight and interpreteGharter? The African Commision on Human

and Peoples’ Rights, which was established in 188@mpowered to oversight and interprete
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the Charter. A protocol to the Charter was subsatjy@dopted in 1998 where by an African
Court on Human and Poples’ Rights was to be crediad protocol was realized on 25 January
2005.

In July 2004, the African Uniossembly decided that the African Charter on Huraad
Peoples’ Rights would be incorporated into the @sn Court of Justice. In July 2005, the
Assembly then decided that the African Charter bluman and Peoples’ Rights should be
operational despite the fact that the protocoll#istaing the the African Court of Justice had not
yet come into effect. Furthermore, the relationdhgpween the newly established court and the
commission is yet to be determined.

The African Charter on Human and Peoples’ Righlievieed the footsteps of the European and
inter-American systems by creating a regional humghts system for Africa. The Charter
shares many features with other regional instrumdnit also has notable unique characterstics
concerning the norms it recognises and also itersigpry mechanism. What are the norms
contained in the Charter?

The Charter recognises most of what are regardedensally accepted civil and political
rights.The civil and politcal rights recognizedthre Charter include the right to freedom from
discrimination, the right of equality, life, andrpenal inegrity. Freedom from slavery has got
recognition under Article 5 of the same Chartere Tight to due process concerning arrested and
detained persons and the rigt to a fair trail &e2dther components of the Charter. Freedom of
religion, information, expresion, association, asisly, movment and freedom to political

particpation are expressly stipulated in the sagianal instrument.

Though the Charter has incorporated such listsghits, some human right scholars, however,
consider the Charter’s coverage of other civil gotitical rights to be inadequate. They provide
instances of rights which are not clearly providedhe Charter. They indicate that the right to
privacy or a right against forced or compulsoryolab are not explicitly recognised. The

provisions concerning fair and political particijpat are considered incomplete by international

satndards. However, this is subject to argumentAréisle 5 of the Charter states that ‘every
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indidvidual shall have the right to the respecthaf diginity inherent in a human being and to the
recognition of this legal status.

The Charter also recognises certain economic, Isanth cultural rights, Overall the, Charter is
considered to place considerable emphasis on tigdgs. Accordingly, the Charter recognises
the right to work, the right to health and the tigheducation.

One prominent point that differs the Charter frotheo regional human rights instruments like
the European or Inter-American is the recognitibrine peoples’ right or group is right. The

Charter awards the family protection by the stBeoples have the right to equality, the right to
self-determination and to freely dispose of the@alth and national resources. Not only these
peoples have also the right to development, thkt ig peace and security and a generaly

satisfactory environmenthese rights are known as third generation rigktsost of the human

rights scholars.

The African Charter on Human and Peolpes’ Rightaingque as a regional human rights
instrument in that it does not only award rightsndidviduals and peoples, but it also includes
duties. The duties recognised include those towdreldamily and state security, the duties to
pay taxes, and to promote the achievment of thee&@drunity. Thus, the African Charter is seen
as a unique document among the instruments thst exihuman rights for it reprsents African

conception of rights.

C. Protocol to the African Charter on Human and Poples Rights on the Establishment of

an African Court on Human and Peoples’ Rights

The movement towards the establishment of a coast Ioe traced back to 1961, when African
jurists assembled in Lagos, Nigeria, for an Africdonference on Rule of Law. The resolution
adopted by the Conference, which sebsequently bed¢arbe known as “The Law of Lagos”
urged African governments to study the possibibfy adopting an African Convention on
Human Rights and the creation of a court of appabgr jurisdication. However, this

recommendation was not realized for diferent reastinvas after a series of negotations and
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amendments on the draft establishing the Protactblg African Charter on Human and Peoples’
Rights that the latter was adopted on the 34th r@rgi Session held on June 8-10, 1998 in
Ouagadougou, Burkina Faso. Finaly, the Protocoth® African Charter on Human and

Peoples’ Rights entered into force on 25 Jan. 2004.

Drafters of the Protocol agree that they were mespby the existing regional instruments which
established the European and the Inter-AmericandtuRights Courts, the Statute of the ICJ, as
well as the Report of the International Law Commaisn the International Criminal Tribunal.
In other words, the Protocol, as approved was badoheavily from other regional human
rights regimes, namely the Inter-American and Eeasphuman rights systems. Similarly, in
drafting the Protocol, paramount consideration giaen to the need of the African countries,
recent political developments in many of the statesl the best manner in which the greatest
protection of human rights could be achieved. Tioees the draft protocol is a unique and
hybrid document that also takes into account theierce of the African Commssion on Human

and Peoples’ Rights as well as the lessons ledragdthe human rights regimes.

As can be noted from the very preamble of the piptthe main reasons to have a protocol
establishing an African Court on Human and PeopRghts is to achieve the objectives of the
organzation of the continet. The Charter of thentB&U and now the African Uniorecognizes
that freedom, equality, justice, peace and digiagyessential objectives for the achevment of the
legitimate aspirations of the African peoples. Rartmore, the African Charter on Human and
Peoples’ Rights reaffirms adherence to the priesigf Human and Peoples’ Rights, freedoms
and duties contained in the declarations, convestiand other instruments adopted by the
Organization of African Unity, and other internai#& organizations. The other motive that
initiated memebr states to adopt the present pobteasthe two-fold objective of the African
Commission on Human and Peoples’ Rights. Thesectigs are promotion and protection of
Human and Peoples’ Rights, freedom and duties.

The first three provisions of the protocol talk abthe establishment of the African Court on
Human and Peoples’ Rights, the relationships they exist between the court and the African
Commission on Human and Peoples’ Rights and thedjetion of the court. As per Article 3 of

the protocol, the jurisdiction of the court willtexd to all cases and disputes submitted to it
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concerning the interpretation and application ef @harter, the protocol itself and other relevant
Human Rights instruments ratified by the state eomed. One fasinating thing contained in the
protocol is the stipulation of the persons who haees stando institute compliants. According
to Article 5 of the Protocol, the following are gleid to submit cases to the Court:
e The Commission;
» The State Party against which the complaint has hmlged at the Commission;
* The State Party whose citizen is a victim of humghts violation;
» African intergovernmental organizations;
* When a State Party has an interest in a case,)itsoamit a request to the Court to be
permitted to join; and
* The Court may entitle relevant Non-Governmentalaigations (NGOs) with observer
status before the Commission, and individuals stitute cases directly before it, in

accordance with article 34 (6) of this Protocol.

It is envisaged in the protocol that the sourceghef law for the judges to apply in giving
verdicts are the provisions of the Charter and ather relevant human rights instruments
ratified by the state concerned. The following isnate writen by Pityana. We think it is
important to have a look at it in order to havettfar understading othe African Court on

Human and Peoples’ Rights.

We have reproduced the following article, whichvigtten in a different font style.
N Barney Pityana
PRINCIPAL AND VICE CHANCELLOR
University of South Africa

Pretoria, South Africa.

Seminar for Eastern and Southern African StateshenRatification of the Protocol to the
African Charter on Human and Peoples’ Rights onEls&blishment of the African Court on

Human and Peoples’ Rights;

Organised by Interights, London,
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Gaborone, Botswana, 9-12 December 2003.

THE AFRICAN COURT ON HUMAN AND PEOPLES’ RIGHTS IN MUNICIPAL LAW

Introduction

The Protocol to the African Charter on Human andpRes’ Rights on the Establishment of the
African Court on Human and Peoples’ Rights was #etbjpy the Assembly of Heads of State
and Government of the OAU in Ouagadougou in Jurg81%he Protocol will come into effect
and the Court established once at least 15 institeya# ratification from the members states of
the OAU have been appropriately lodged and depbsitth the Secretary General of the OAU.
To date, five years later, about 13 states havendtly ratified the treaty although there is
confidence that two ratifications or so are in pifgeline and the Protocol could come into effect
by April 2004.

There is one preliminary point that needs to beanatie Protocol is a legal instrument attached
to the African Charter. Article 65 provides thaesgal protocols may be adopted to “supplement
the provisions of the present Charter”. The effdcthis is that, once adopted and ratified, any
protocol to the Charter becomes part of the Chalttenust as such give effect to the Charter. A
Protocol would ordinarily be adopted in order ttempret or clarify provisions of the Charter.

The protocol cannot, therefore, be interpretednmeaner that is contradictory to the Charter.

It is fair to observe that there has been a sicgifi level of reluctance on the part of member
states to the ratification of the Protocol. Theigdn Charter took five years before it came into
effect. We can now anticipate that it will be ngagix before the Protocol comes into effect. And
it will take even longer for the Court to be estsiibd. It is necessary to examine the reasons for
this reluctance.

As a way of addressing the issue, it may be nepedsarecall that the pressure for the

establishment of the Court came first from Africamists via the Lagos process in 1961.
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Although it was envisaged at the beginning thatAfrecan Charter would have a commission
and a court, it was later decided to concentrattherestablishment of a Commission on Human
and Peoples’ Rights. Further activity was generagetluman rights international NGOs like the
Geneva-based ICJ who prepared the early draft998.1The driving force was the view widely
held among NGOs and human rights experts as at relsobserving the work of the African
Commission over the five years of its existencet ttihe African Commission was largely
ineffectual and a Court would give it teeth andighlr degree of effectiveness. It is noticeable
that the African Commission by itself did not iaiie any of these activities although the
Commission was apparently being consulted by theimdts activities in this regard, and even
adopted the Addis Ababa draft of 1993, | can firdrasolution of the African Commission
committing itself to the Court until 1998.

At the 30th Ordinary Summit of the OAU in 1994, tAssembly of Heads of States and
Governments of the OAU adopted a resolution calbngthe Secretary General to establish a
Committee of Government Experts to “ponder in confion with the African Commission on
Human and Peoples’ Rights over the means to enhtrecefficiency of the Commission in
considering particularly the establishment of amie&in Court on Human and Peoples’ Rights.”
Following some rather rapid moves thereatfter, ttet $uch direct OAU involvement was at the
Cape Town Meeting of Government Experts in Septent®95. Further reluctance was
manifested, however, when only three states madenamts to the Cape Town draft. Further
meetings of experts were convened until the 199diAd\baba draft was presented to the
Assembly and adopted at Ouagadougaw® June 1998. It is noticeable that the involveinud
African states in this process was not until 1988 thereafter it was a very slow process leading
to the adoption of the Protocol. The African Consios itself showed no signs of enthusiasm
and that may have contributed to the mood of gnglgicceptance of the concept and of the

Protocol.

The protocol quickly received some 36 signatoriéhiw one year of adoption. According to the
Vienna Convention on the Law of Treaties, “a statebliged to refrain from acts which would
defeat the object or purpose of a treaty whent(has signed the treaty...” (Article 18(a)). This

suggests that any signatory to an internationatunsent accepts to honor the spirit of the treaty
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and will do nothing to undermine or subvert it. §means that the 30 African states that signed
the treaty upon its adoption in 1998 signaled arelds abide by the spirit of the treaty and
raised the hopes of early ratification. Despitengeirged annually by resolutions of the Summit,

ratifications of the Protocol were very hard to eoby.

Human Rights Developments in Africa

The Constitutive Act, 2002, and the Establishmefttlee African Union and further
developments in the Continent began to show sommipe. The Constitutive Act of the African
Union was adopted at Lome, Togo in 2000. Ratifaaiof the Act were swift to the point that
the inaugural session of the African Union was heldDurban, South Africa in July 2002.
Significantly, the Constitutive Act, 2000 is veryag on the human rights principles set out in
the African Charter. It states as its objectivépiammote and protect human and peoples’ rights
in accordance with the African Charter on Human Bedples’ Rights and other relevant human
rights instruments...” and among its principles eistrenched the “respect for democratic
principles, human rights, the rule of law and ggosternance...” One can, therefore, argue that
the adoption of the Constitutive Act was a sigmifit contributor to establishing an environment

conducive to the adoption of the Protocol.

But that was not to be. One suggestion may beitbaically the Constitutive Act itself was
confusing to states about the relationship betwdenAct and its agencies and tAdrican
Commission and by extension the Court itself. Thet dstablishes a Court of Justice whose
jurisdiction is yet to be established. It is, howewenerally accepted that the Court of Justice
will become the main instrument for the interpretatof the Constitutive Act and for the
resolution of disputes arising between statesrimgeof the Act. It is, if you like, a situation aki

to the relationship between the European Court wibh Rights and the European Court of
Justice which can be said to be complementary omahurights matters. But to many African
states, this relationship is not easy to digestifAlsat was not enough, the Constitutive Act is
silent on the African Commission and the Africanu@oon Human and Peoples’ Rights.
Questions have been asked as to whether the trmtsuestablished under the African Charter

ought to have been reflected in the Constitutivé. Ao vocal were these questions that the
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Assembly both in Lusaka in 2001 and in Durban i®2@Qrged the African Commission to
“propose ways and means of strengthening the Afrgystem for the promotion and protection
of human and peoples’ rights within the African bimj and submit a report thereon at the next
session of the Assembly” (Resolution AHG/Dec.17XXX/1ll). To the best of my knowledge,

the African Commission has never submitted sudapart.

The lack of Enthusiasm of the African Commissioowithe African Court: The truth is though
that opinion among members of the African Commiss® also mixed. There are some who
believe that the seeing that the African Commisswais established as a treaty body made up of
independent experts under the Charter and the aifriCharter in turn was adopted by the
Summit of the OAU under its own rules suggests thatAfrican Commission should have been
provided for specifically in the Constitutive Adinother view is that the African Commission
can best serve its tasks inherent in the Africaar@hn and the Constitutive Act by remaining an
independent body of experts that accounts on tigities and decisions to the AU but remains
independent with regards to its decisions and @sE® To be established as a specialized body

within the AU, Commission might compromise its ipdadence.

Questions about Sovereignty and Constitutionalism:

A more serious concern, however, has been abouetatonship of the Court to the domestic
situation. There is understandable concern thaCinart would undermine the domestic courts
and as such would be unconstitutional. The intrtdacof an extraterritorial jurisdiction is a
concept that has not yet received wide acceptanédrica. In the European context, it has now
become widely established that state parties t&Etirepean Convention undertake to abide by

the decisions of the European Court and, genetakllyorders of the Court are observed.

Understanding the Jurisprudence of the African Comnission

My starting point is to remind states that theatitan is substantially not different that that whic
currently obtains in relation to the African Charté which many all-African states are already
parties. Although the African Commission does ngby the authority of a Court, nonetheless,

the Commission has had to remind states in recslgments that in terms of Article 1 states
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undertook to “recognize the rights, duties and doges enshrined in this Charter and shall
undertake to adopt legislative or other measuregivie effect to them.” By resolution of the

Fifth Ordinary Session in 1989, the African Comnuss recommended a formula for

consideration by states on how states could inteduto their constitutions, laws, rules,

regulations and other acts relating to human armgblpe’ rights, provisions of Articles 1-29 of

the African Charter.

The second point to note, in any event, is thab@liog to the Vienna Convention, states cannot
legitimately resort to domestic law in order to @avtheir obligations in terms of international
treaties they are party to. At the same time, atyréody does not have a duty to interpret
municipal law as that remains the competence ofithmmestic courts. What the treaty body can
do is simply to determine whether a state partyh® Charter has complied with its treaty
obligations. In the Legal Resources Foundation/damtatter, the African Commission ruled
“international treaties which are not part of dotitedaw and which may not be directly
enforceable in the national courts, nonethelesgpos® obligations on state parties...” The
jurisdiction of the AfricanCommission therefore is that state parties to thartér are bound by

their treaty obligations as interpreted by the édn Commission in the execution of its mandate.

Ensuring a More Effective African Human Rights Sysém

Having accepted that the African Commission hashdigged its mandate in relations to
violations of the African Charter in Africa, it was be noted, nonetheless, that the African
Commission’s decisions lack enforceability, as they not judicial decisions. It was also noted
that too many of the Commission’s decisions werdinely ignored by states. The Commission
lacked not only the authority to enforce its owwrid®ns, but also it does not have the resources
to undertake follow-up and monitor compliance witth decisions. The matter could be placed
before the Assembly, but the Assembly itself doashave any legislative framework by which

it can demand compliance from member states.

To some degree, the Constitutive Act, 2000 provjdsssuch a framework. This is even more
so if the Constitutive Act, 2000 is read with NEPABspecially the African Peer Review
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Mechanism. The Constitutive Act, especially in Alei 4, not only affirms the “sovereign

equality and interdependence” of states, it al$ionag the sanctity of national boundaries and
“‘non-interference by any member state in the irsteaffairs of another...” Of course, these
positions are contradictory, but they do refleansoof the ambiguities of current international
law where national jurisdiction has been severelypgered by international treaty law. The
Constitutive Act provides for relevant sanctionsiagt states that fail to comply with the Act
and, in Article 30, “Governments which shall coneepower through unconstitutional means

shall not be allowed to participate in the actestof the Union.”

The African Court: Its Powers and Jurisdiction

The African Court on Human and Peoples’ Rights dsbe established and will function

according to the Protocol. The Protocol clearlyedassthat the Court will complement the

protective mandate of the African Commission. Bgrifplement” must surely be understood
that it will reinforce and make more complete. Tisaiggests that both the Court and the
Commission will coexist as independent bodies bithin a mutually reinforcing relationship.

Although there is no intended hierarchy betweenttih@ bodies, by reason of its status as a
court, the African Court will be the final arbitend interpreter of the African Charter. The
jurisdiction of the Court in my view is confined tbe interpretation and application of the
African Charter and any other international humaghts instrument ratified by the states
concerned. For me, this serves as a limitation usec# would not be within the competence of

the court to impose a treaty obligation on stdtaes have not assumed the duty by themselves.

The provisions orlocus standbefore the Court has been one of the most dehasees.
Although NGO have played a very critical role iretsupport of the work of the African
Commission over the years and can claim respoitgilbdr many of the Commission’s most
progressive initiatives, it is noticeable that wduals and NGOs do not have direct recourse to
the Court. When it comes to the right of recourseNGOs with observer status before the
Commission and individuals (Article 5(3)) statesal parties must have signed a declaration to
that effect in terms of Article 34(6) of the ProdbcThis provision states that “At the time of

ratification of this Protocol or at any other tirtleereafter, the state shall make a declaration
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accepting the competence of the Court to receigescander Article 5(3) of this Protocol...” The
effect, of course is to limit access to the Coweroand above the prevailing limitations like
exhaustion of domestic remedies which already seiwéeep out of the ambit of the Court any
matters which could have been dealt within domakyi@and to avoid that the Court be used as a
court of first instance. It is interesting to ndkat only one state has signed this declaration to
date.

Having stated how the jurisdiction of the Courtiisited ostensibly so as not to unduly violate
the sovereignty of member states, it is now necgdsaaddress the question of the domestic
application of the rulings, orders and judgmentthefCourt. It is a trite principle of internatidna
law that the rulings of any trans-national jurigdins cannot have any “cassation effect, nor may
it directly annul or repeal any law or judgmentamministrative acts by the state concerned
which it considers inconsistent with or in violatiof any international instrument.” Such rulings
could be declaratory in nature or mere denunciatiaut they cannot by themselves directly set
aside or nullify the rulings of the domestic courtsis not the duty of the international body to
substitute its own opinion for that of any domestairt. It is not a court of appeal from national
courts. Insofar as the states are parties to tlet@h the rulings of a transnational tribunal are
directed at the state. It is the state that muisteaby its treaty obligations and it is the stdtatt
must bring its domestic laws into conformity witls iinternational treaty obligations.
International human rights law, accordingly, playsowerful persuasive and authoritative factor

in domestic jurisprudence.

It is very important that the judgments of the Afm Court be obeyed and its rulings given effect
to. The state parties to the protocol undertaketerms of Article 30 “to comply with the
judgment in any case where they are parties withentime stipulated by the Court and to
guarantee its execution.” In other words, the stéd&e primary responsibility for the execution
of the judgments of the Court. Should the statésctdd fail to do so, there are other persuasive
and coercive means. The Court submits its reportiset regular session of the Assembly (Article
320), and the provision goes on to say that thertepust “in particular, specify the cases in
which a state has not complied with the Court judghi This is an important provision because

it transfers the secondary responsibility for emsucompliance with the rulings of the Court to
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the collective body of the Heads of State and Gauwent. This could serve as a kind of peer

review. As a monitoring mechanism, the judgmentghef Court are notified not only to the

parties in the dispute, but also to the CounciMafisters who shall “monitor its execution on
behalf of the Assembly” (Article 29(2)).

Concluding Observations

In conclusion, it is worthwhile to observe that:

1)

2)

3)

4)

5)

International obligations are binding on all statewl that states cannot retreat behind
their domestic laws to avoid their duties undeetinational law.

The decisions of the African Commission have adhgl been just as binding on states,
but that the Commission lacked the mechanisms fonitoring and execution of its
decisions that the Protocol provides for the Afni€2ourt.

The establishment of the Court comes at a time wihemuman rights, good governance
and democracy landscape in Africa is underpinnedabyappreciable framework of
African instruments like the Constitutive Act, 2000EPAD, and especially the African
Peer Review Mechanism and now the Protocol.

And yet there has been reluctance in the Contiteeratify the treaty and it is yet to be
seen how far the political will of the Assembly mglo, especially when the election of
the judges to the Court takes place, the allocatbnresources for the effective
functioning of the Court and the execution of thégments of the Court.

Some of the reluctance, we believe, has been diaekmf adequate understanding of the
role of the Court in domestic jurisdictions. We @&ghere that the Court will not be a
court of appeal from municipal courts; thapnetheless, domestic remedies must be
exhausted before a matter can be admissible b#ferdfrican Court; that the protocol
limits direct access to NGOs with observer statuthe African Commission (that itself
being a limitation on NGOs who can approach ther§@and individuals provided that
the state party concerned has complied with thesigions of Article 34 (6) of the
Protocol.
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N Barney Pityana
PRINCIPAL AND VICE CHANCELLOR
University of South Africa

Pretoria, South Africa.

Seminar for Eastern and Southern African StateshenRatification of the Protocol to the
African Charter on Human and Peoples’ Rights onEls&blishment of the African Court on
Human and Peoples’ Rights;

Organised by Interights, London,

Gaborone, Botswana, 9-12 December 2003.

D. Protocol to the African Charter on Human and People’ Rights on the Rights of
Women in Africa

This Protocol was adopted on 11 July 2003 at thecdd Union summit in Mozambique. It was
a supplementary Protocol to the African Charterthman and Peoples’ Rights, which was
adopted in 1981. A general glance at the protoeetals that advancing the human rights of
African women through creative, substantive anditkt language, the Protocol covers a broad
range of human rights issues. For the first timénternational law, it explicitly sets forth the
reproductive right of women to medical abortion wipgegnancy results from rape, or incest, or
when the continuation of pregnancy endangers théMeor life of the mother. Added to this,

the Protocol explicitly calls for the legal prohibn of female genital mutilation.

The base for this Protocol as it is clearly prodidender paragraph three of the preamble, is
Article 2 of the African Charter on Human and PesplRights which imposes duties on state
particeies to eradicate every possible discrimimagigainst women, and to ensure the protection
of the rights of women as stipulated in internadilasieclarations and conventions.
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The other consideration that was taken into accedm@n the Protocal was adopted is that the
practice of international and even African humaghtilaws in recognizing the rights of women
as inalianable right. This fact was stipulated hie preamble of the Protocol in the following

maner:

....that women's rights have been recognised aradagtieed in all international human rights
instruments, notably the Universal Declaration afrian Rights, the International Covenant on
Civil and Political Rights, the International Cowamt on Economic, Social and Cultural Rights,
the Convention on the Elimination of All Forms ois®@imination Against Women and its
Optional Protocol, the African Charter on the Righand Welfare of the Child, and all other
international and regional conventions and covesamating to the rights of women as being

inalienable, interdependent and indivisible humayhts.

In the entire body of the Protocol, it calls for and to all forms of violence against women
including unwanted or forced sex, whether it tadase in private or in public, and a recognition
of protection from sexual and verbal violence dsenment in the right to diginity. It endorses

affirmative action to promote the equal participati of women, including the equal

representation of women in elected office, andsdalt the equal representation of women in the
judiciary and law enforcement agencies as an iatqgart of equal protection and benefit of the
law. Articulating the right to peace, the Proto@ko recognizes the right of women to

participate in the promotion and maintenance otpea

The broad range of economic and social welfaretsigih the women set forth in the Protocol
includes the right to equal pay for equal work #melright to adequate and paid maternity leave
in both private and public sectors. It also cafisstates to take effective measures to prevent the
exploitation and abuse of women in advertising @odhography. The rights of particularly
vulnerable groups of women, including widows, elgl@omen, disabled women and ‘women in
distress," which includes poor women, women fromrgmalized population groups, and

pregnant or nursing women in detention, are spedi§i recognized.
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For better understanding of the Protocol you aowipged with the following press release on 21
July 2003. It is printed ina different font style.

African Union: Adoption of the Protocol on the Rights of Women

African Union: Adoption of the Protocol on the Riglof Women is a positive step towards
combating discrimination and violence against worfiea African Union's (AU) adoption of the
Protocol on the Rights of Women in Africa is a $iigant step in the efforts to promote and
ensure respect for the rights of the African women

Adopted on 11 July 2003, at the second summit ®fAfrican Union in Maputo, Mozambique,
the Protocol, among others, requires African gowvemmts to eliminate all forms of
discrimination and violence against women in Afrarad to promote equality between women
and men.

The Protocol also commits African governmentshéyt have not already done so, to include in
their national constitutions and other legislatimstruments these fundamental principles and
ensure their effective implementation. In addition,obligates them to integrate a gender
perspective in their policy decisions, legislatideyelopment plans, and activities, and to ensure
the overall well-being of women. The Protocol veiter into force after fifteen states will have
ratified.

In March 2003, Amnesty International urged the édn Union ministerial meeting convened in
Addis Ababa, Ethiopia, to agree on the measurebetoncluded in the Protocol to include
provisions that would ensure greater accountalmlitytates to eliminate prejudices and practices
that impede African women's rights to equality afitdedom from discrimination. The
organization also reiterated the need for Africavagnments to send a clear message that the
human rights of women are inalienable, integral ardivisible part of internationally human
rights.

"Now that the Protocol has been adopted, Africamegoments should show their commitment

to end discrimination and violence against womerebguring a speedy and full ratification to
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pave the way for a prompt entry into force of thstiument, and its effective implementation,”

Amnesty International said.

If fully ratified and implemented, the Protocol ¢diecome an important framework for ending
impunity for all attacks on human rights of women Africa." We urge all the fifty-three
member states of the African Union to pursue thecgss of ratification within the shortest

possible time," Amnesty International said.

Background

The Protocol to the African Charter on Human andpRes' Rights on the Rights of Women in
Africa was adopted on 11 July 2003 by the Assenalblthe African Union Second Summit in

Maputo, Mozambique.

The Protocol will enter into force thirty (30) daysdter the deposit of the fifteenth (15)
instrument of ratification. The Protocol will congphent the African Charter in ensuring the
promotion and protection of the human rights of wonin Africa. Its provisions include the
right to life, integrity and security of personght to participation in the political and decision
making process, right to inheritance, right to femturity and adequate housing, protection of
women against harmful traditional practices andqation of women in armed conflict. Others

include access of women to justice and equal ptiotebefore the law.

The implementation of the Protocol will be supespddy the African Commission on Human
and Peoples’ Rights, the body established to mooampliance of states parties to the African
Charter, pending the establishment of the Africamur€ on Human and Peoples' Rights. Also,
states parties to the Protocol commit themselvesdacate in their periodic reports to the
African Commission the legislative and other measumdertaken to ensure the full realization
of the rights recognized in the Protocol. The fikétican Union Ministerial Conference in May

2003 in Kigali, Rwanda, calls upon member stateshef African Union to take all necessary

measures for early adoption, and ratification eff@motocol.
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E. Convention Governing the Specific Aspects of RefugeProblems in Africa

The Convention Governing the Specific Aspects diuBee Problems in Africa was adopted by
the Assembly of Heads of States and Governemerits @&t Ordinary Session on 10 Septmber
1969 in Addis Ababa. However, the Convention esden to force on 20 June 1974.

The main concern of the Convention is the rightsefiigees in Africa. It is also concerned with
obligations of the African States to provide refugé@h. Hence, it was believed that the
stipulation of the rights of the refugees and #pective duties of the member states in a biding
manner contribute to the efforts made in alliev@gtiproblems related to refugees. This is

provided in the preamble of the Convention in wiaitel black manner. It reads " noting with

concern the constantly increasing humbers of refsige Africa and desirous of finding ways

and means of allievating their misery and suffersgwell as providing them with a better life

and future.” Paragraph three of the preamble noes to say “ aware, however, that refugee

problems are a source of friction among many menshérs, and desirous of eliminating the

source of suchliscord.” These all convey the message that ta&eds of the Convention were
bearing in mind that the regulation of refugee teslaissues by legal norms will reduce the
conflicts exhibited in the continent.

The Convention under the firstAarticle defines tieem ‘refugee’. Accordingly, the term

‘refugee for the purpose of the convention israef as follows

Every person, wh, owing to well-founded fear of gemmesecuted for reasons of
race, religion, nationality, memebership of a peautar social group or political

opinion, is outside the country of his nationahtyd is unable or, owing to such fear,
iIs unwiling to avail himself of the protection theduntry, or who, not having a
nationality and being outside the country of hisifer habitual residence as a result

of such events is unable or, owing to such feamisiling to return to it.
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The Convention, having 15 articles generaly taldgud asylum and the prohibition of subversive
activites and the duty of the national authordéa memeber state to co-operate with the OAU,
now the AU.

F. African Charter on the Rights and Welfare of the Clhild

The African Charter on the Rights and Welfare & @hild is another human rights instrument
in the African human rights system. This Chartesvagopted in July 1990 and entered into
force on 29 Nov. 1999. In addition to what has bestated in the preamble, the Charter
incorporates concepts like non-discrimination, bagrst of the child and other fundamental
rights of the child.

Article 2 of the Charter defines “child as evemyntan being below the age of 18 years. The
Charter is silent resanding when childhood begliss point is a burning issue in the globe.
Determinating of the piont at which childhood sants a resultant effect in the contravencies
with regard to abortion. We do not focus more ois {oint for the reason that the main
objective of this part of the matterial is not tsaliss the differing opinions and arguments
regarding abortion. Thus the focus is on the cdstehthe African Charter on the Rights and
Welfare of the Child. Under the same Charter, thédcis entitled the right to name and
nationality. Article 6 of the Charter provides tieatery child have the right to name, nationality
and be registered immediately after birth. Theeeraany rights of the child enumerated under
the Charter which include privacy, education, Healbhd health service etc. The child is laso
entitled to be protected from abuse and torturechufd labour, sexual explotation, sale,
traficking and abduction, and entitked with paréngae and protection.

The Charter on the Right and Welfare of the Chdthklishes a committee on the Rights and

Welfare of the Child. The composition, elction, rdate and procedure of the committee is
clearly stated in the same instrument.
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G. Protocol to the Treaty Establishing the African Ecmmomic Community Relating to the

Pan-African Parliament

This Protocol establishes the Pan-African ParlianfBAP). It is provided that the composition,
function, powers and structure of the PAP is tgbeerned by the establishing Protocol.

In the same Protocol, it was envisaged that thmate function of the Parliament is to legislate

laws. Nevertheless, this power is suspended ti@imemeber states elect their representatives

to the Parliament by universal adult suffrage.na mean time, the PAP shall have consultative

and advisory powers only. The objectives of thdi&aent are enumerated under Article 3 of

the Protocol in the following manner.

The objectives of the Pan-African Parliament shallto:

1.

Facilitate the effective implementation of go¢icies and objectives of the OAU/AEC and,
ultimately, of the African Union;

Promote the principles of human rights and demaoy in Africa,;

Encourage good governance, transparency andwdability in Member States;
Familiarize the peoples of Africa with the altjees and policies aimed at integrating the
African Continent within the framework of the edistiment of the African Union;

Promote peace, security and stability;

Contribute to a more prosperous future for gemples of Africa by promoting collective
self-reliance and economic recovery;

Facilitate cooperation and development in Adric

Strengthen Continental solidarity and buildemse of common destiny among the peoples
of Africa; and

Facilitate cooperation among Regional Econo@mmmunities and their Parliamentary

fora.

In addition to these objectives the Protocol carggirovisons on composition, election, tenure,

powers and functions and rules of procedure andtthectrue of the PAP.
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H. Protocol Relating to the Establishment of the Peaca@nd Security Council

The Peace and Security Council was establishetébfPtotocol with the following objectives.

To promote peace, security and stability in Africarder to guarantee the protection and
preservation of life and property, the well-bein§ tbhe African people and their
environment, as well as the creation of conditiomsducive to sustainable development;
To anticipate and prevent conflicts. In circumseswhere conflicts have occurred, the
Peace and Security Council shall have the respitisiio undertake peace-making and
peace-building functions for the resolution of #esnflicts;

To promote and implement peace-building and postlicd reconstruction activities to
consolidate peace and prevent the resurgence leheie;

To co-ordinate and harmonize continental effortghia prevention and combating of
international terrorism in all its aspects;

To develop a common defence policy for the Uniaraécordance with article 4(d) of the
Constitutive Act; and

To promote and encourage democratic practices] governance and the rule of law,
protect human rights and fundamental freedoms,easjor the sanctity of human life

and international humanitarian law, as part of kfféor preventing conflicts.

The Protocol was adopted by the Assembly of thecafr Union in 2002 Durban, South Africa.

The Peace and Security Council is guded by theciples to be found in the Constitutive Act,

the Charter of the UN and the UDHR. Some specifimearation are made as guiding principles

of the Peace and Security Councile. Some of these a

Peaceful settlement of disputes and conflicts;

Early responses to contain crisis situations stogwevent them from developing into
full-blown conflicts;

Respect for the rule of law, fundamental humantsighnd freedoms, the sanctity of
human life and international humanitarian law;

Interdependence between socio-economic developarehthe security of peoples and
States;

Respect for the sovereignty and territorial intggoif Member States;
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« Non interference by any Member State in the inteaffairs of another;

« Sovereign equality and interdependence of the MeIStades;

« Inalienable right to independent existence;

« Respect of borders inherited on achievement offaddence;

« The right of the Union to intervene in a Membert&tpursuant to a decision of the
Assembly in respect of grave circumstances, namely crimes, genocide and crimes
against humanity, in accordance with Article 4(hjhe Constitutive Act;

- The right of Member States to request intervenfrom the Union in order to restore

peace and security, in accordance with Article df(the Constitutive Act; and

Functions and powers are given under Articles 6 anaespectively. The member staes to the
Protocol underline the need of African Sandby Eorthe possible relations that may exist
between the Council and the UN and other Internati®rganizations are articulated. Similary
the relationship with the PAP, with African Comnss on Human and Peoles’ Rights and

relations with Civil Society Organiztions are inglied.

I. Declaration of Principles on Freedom of Expressioim Africa

We have discussed the offical instruments of the iAtluding statements, speaches, reports,
declartions, conventions or treaties, and charté¥e have laso seen some of the AU
conventions, Charters and Treaties as instrumdrtteedJnion. Now are discuss the declaration
as one components of the human right instrumentiseoAU. This declaration was made by the

African Commission on Human and Peoples’ Rights.
According to theis declaration, freedom of expr@sss guaranted. This freedom includes, the
right to seek, receive and impart information athebss, either orally, or in written or in print, or

through any other form of communication.

Generally, there are about 16 provisions settmgimportant principles ranging from freedom

of information to the manner of implementaion.
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The following is an observation of the conferenlsels for two days on strengthning freedom of

expression in Africalt is written in a different font.

A COMMUNIQUE OF A TWO-DAY CSO (AU SUMMIT) CONFERENC E ON
STRENGTHENING FREEDOM OF EXPRESSION IN AFRICA ORGAN IZED BY
CREDO-AFRICA AND MEWA, JUNE 25 — 26, 2007

Introduction:

A two-day conference on Strengthening Freedom gbr&ssion in Africa organized by the
Centre for Research Education and the DevelopmieRights in Africa (CREDO-Africa) and
the Media Foundation for West Africa (MFWA) withettsupport of the Open Society-Network
Media Programme, Open Society Initiative for Southéfrica (OSISA) and Open Society
Initiative for West Africa (OSIWA) took place in &ca, Ghana from June 25 — 26, 2007.

The conference, held as part of media and civiletpactivities ahead of thé"®rdinary session

of the Council of the African Union had in attendarat least 21 participants and observers from
national, regional and international media prof@sai groups, support organizations, unions and
editors’ bodies including the International Federatof Journalists (IFJ), Network of Freedom
of Expression Organizations in Africa (NAFEO), tMedia Institute of Southern Africa (MISA),
The African Editors’ Forum TAEF), Africa Free Medieoundation AFMF), Open Society
Initiative for West Africa (OSIWA), Panos Institutd/est Africa (PIWA) and International
Media Support (IMS). Also in attendance were Acaitsnand legal experts engaged in media

support and development activities.
Objectives:

The major objectives of the conference were to:

» Critically examine elements of free expression waittiew to broadening the scope of the
definition and application of existing mechanisros the protection of the right of free

expression.
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Examine the strengths and weaknesses of existimfpanesms for the protection of the
right of free expression on the continent, esphgialith a view to proposing key
amendments in order for the Declaration of Prirespdn Freedom of Expression to be an
effective instrument for the protection of media amdividual rights.

Consider ways of advancing the cause of free egjmesin Africa through the
instrumentality of a binding and legally enforceatreaty and or protocol.

Examine the state of media rights and press freedofirica with a view to proposing

stronger and effective measures to protect jowstsasind the independent media.

Key Observations:

Following the tone set for the discussions in tiperong remarks of Prof. Kwame Karikari,

Executive Director of Media Foundation for Westid& (MFWA), participants observed that:

The conference was taking place at a time of reaplet deterioration of the state of
media and journalistic freedom on the continent wserlined by increasing
imprisonment, exiling, assault, brutalization, atseand detentions, and even outright
murder of journalists. These repressive acts hametmes and notably been perpetrated
through the application of insult and criminal de&tion laws that are at variance with
democratic principles and ordinarily should haverbexpunged from the statute books.
The most notorious attacks in this regard have meduin Mali, Gambia, Ethiopia,
Senegal, Zimbabwe and Somalia.

The current situation in Mali, in particular, deses urgent attention and solidarity
following the imprisonment of journalists over whiat now, famously known as the
Essay saga. The Malian authorities had suddenlyagmt on the clampdown because it
believed that a fictional essay competition by sdtstudents and published in the media
was targeted at the country’s leader. In the coofske brutal crack-down, the President
of the West African Journalists Association (WAJA)r. Ibrahim Famakan Coulibaly,
was injured and hospitalized causing his absentteeatonference.

The ¢" ordinary session of the African Union presentsiue opportunity for freedom

of expression and media groups to articulate #lted issues on the state of freedom of
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expression on the continent and adopt a commortigogor presentation to the African
Heads of States.

» The solidarity activities there are also being aigad by MFWA and CREDO-AFRICA
on Darfur (Sudan) and Zimbabwe should be suppatetpromoted as the continuing
human rights violations in the countries also pnéseitical challenges for the media.

Elements of Freedom of Expression and the Declaoati of Principles on Freedom of

Expression in Africa:

The participants observed that the 5-year old Datitan of Principles on Freedom of Expression
in Africa is limited in scope mainly because it ceived freedom of expression more in terms of

media freedom.

The participants, therefore, agreed that the Dattar ought to be updated to address in more
concrete terms, other elements of freedom of egmesincluding freedom of political

participation, academic freedom, cultural freedein,

It was also noted that Article 9 of the African @ea on Peoples and Human Rights on which
the Declaration rests is a weak foundation, whiobvides escape window for governments

opposed to freedom of expression and freedom gbrbes.

Participants, however, held that while efforts betng made towards the strengthening of the
Declaration, urgent measures should be taken t@nandroving awareness about it as it still
constitutes a major pillar for the promotion andedse of the right to freedom of expression and

the right of press freedom on the African continent

In this regard, participants agreed that:
» Media Professional organizations, unions and supg@ups with local, national, sub-
regional, and continental mandates should be péesuto re-produce and popularize the

Declaration of principles for mass circulation thgbout their respective jurisdictions.
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The opportunities presented by tHedhniversary of the declaration in October 2008, th
designation of Year 2008 as the Year of the Africaadia and other calendar events such
as the World Press Freedom and the World Commumicdiys should be exploited to
promote media and public education of the Declanati

Seminars and workshops be organized by media grfoupke purpose of further public
enlightenment on the content of the Declaration

Newspapers and magazines across the continentdsheupersuaded to publish the
content on their pages while radio and Televistatians should also organize discussion
programmes around it.

Journalism and mass communication training instigt should be encouraged to
incorporate the Declaration in their teaching @udam.

The Declaration of principles should be re-produicedheaper and smaller versions for
easier distribution through appropriate channettuging news vendors, schools, public
institutions etc as way of getting across to thecah population.

That the Declaration of principles should be sunisealfor the purpose of conveying its
essential messages in handbills and posters fgrdeggay in offices and public places.
That Electronic copies of the Declaration of piphes should be made available on-line
particularly via E-groups, e-mails, blogs and thebsites of media organizations, media
regulatory agencies, media support groups and sgiety organizations so that it could

reach wider layers of the African society

Protocol on Freedom of Expression in Africa:

For the purpose of making the right of freedom xyression effectively binding on African

States participants adoptedReesolution for the Adoption of an Additional Protot to the

African Charter on the Human and Peoples’ Rights oRreedom of Expression to be

presented to African leaders attending the AU surhmi
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Participants further agreed that the Center foreReh, Education and Development of Rights in
Africa (CREDO-Africa) shall be the coordinating sstariat for the campaign for the Protocol

and shall assume the lead in the coordinating coteeni

State of Press Freedom:

The conference in further noting the relapse itacs on journalistic and media rights as well
as the right of freedom of expression resolvednigage in greater coordination and networking

for effective continent-wide defense of human reght

The conference in the immediate terms called ferrdiease of all imprisoned journalists across
the continent and in the particular case of Malo@mdd a speciaDECLRATION On the

Sentencing of Journalists and a Malian Teacheaalso for presentation to the AU summit.

Professor Kwame Karikari Rotimi Sankore
Executive Director Coordinator
MFWA CREDO-AFRICA

J. Convention on the Prevention and Combating of Terrasm

Before we discuss the convention on combating fisrm it seems relevant to have a good
understanding on the notion of terrorism as a newrging concept. Remarkably, there is no
definition of terrorism accepted by the entire intgional community. The United State has used
a basic definition for terrorism since the begimniof the 1980’s. An act of terrorism is a
premeditated politically motivated act of violenperpetrated against noncombatant targets by a
sub-national group or clandestine agent usuallintimence an audience. The term is defined
differently by different nations and organization¥hat the definition may be attached to
terrorism there is the act in fact. Africa is nosteanger to terrorism. Today’s terrorist operates
worldwide. It is believed that terrorists oftensaifunds in one country, plan and train in another,
and conduct operations in a third traveling actossiers. From this, it is clear that the act of

terrorism is not country specific. A single nati@mannot defeat this multinational threat.
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Appropriately, with the aid of international institons like the United Nations, functional
organizations and regional instructions like theidsn Union, the act of terrorism can be

averted.

Based on this, the African states agreed to cordsedrism. They show their commitment by
declaring their will for the move in a conventiondwn as Convention on the Prevention and
Combating of Terrorism. The convention was adopiedlgiers meeting on 14 July 1999. The
Convention has 23 provisions with the objectivesgeat the preamble. As it is depicted in the
preamble the very purpose of the convention is\e gffect for the principles of the Charter of
the Organization of African Unity now the Union. timat instrument there are clauses relating to
security, stability, development of friendly retais and cooperation among the member states.
Accordingly, one consideration taken into accoumtdrafting the said Convention is to
implement the objectives of the Charter. Furtheendhe African states are aware of the
importance and need to promote human and moraésdlased on tolerance and rejection of all
forms of terrorism irrespective of their motivatiorhe same is true with the seriousness of the
phenomenon of terrorism and the dangers it postetstability and security of states. This fact
accompanied with others was a cause for the adopfithe Convention on the Prevention and

Combating of Terrorism.

The Convention begins with the of definition of tleen terrorism. Article 1(3) of the Convention
defines terrorist act as any act which is a viokatof the criminal laws of a State Party and
which may endanger the life, physical integrityfredom of, or cause serious injury or death to,
any person, any member or group of persons or aaus®y cause damage to public or private
property, natural resources, environmental or caltberitage and is calculated or intended to
intimidate, put in fear, force, coerce or induce/ government, body, institution, the general
public or any segment thereof, to do or abstaimfdbing any act, or to adopt or abandon a
particular stand point, or to act according to aerprinciples. Any act intended to disrupt any
public service; the delivery of any essential sssito the public or to create a public emergency
is also another instance of act of terrorism, atiogr to the Convention. The overall content of
the Convention talks about the areas of cooperasiate jurisdiction and extradition.
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The following is an extract that shows the Afriddnaman Rights System in general. It is written
in a different font. It points out the mechanisnesided to realize the provisions contained in the
African Charter on Human and Peoples’ Rights.

The African Human Rights System

a) The African Charter on Human and People’s Rights

At the summit in 1963, when the Charter of the @rgation of African Unity (OAU), now
replaced by the African Union, was signed, Statesevasked to consider the elaboration of a
human rights instrument in order to give effectbmth the UN Charter and the Universal
Declaration on Human Rights. The process of agtuadkating such an instrument was very
long, but finally in 1981 the African Charter on tdan and People’s Rights was adopted and
entered into force in 1986. Since then, it has raghed by more then 40 African States.

There are three aspects which make the Africant@heery significant and in fact, unique.

1) The African Charter reunites Economic, Social &ultural rights as well as Civil and
Political rights in one binding instrument. On threernational level the International
Covenant on Economic, Social and Cultural rights ge International Covenant on Civil
and Political rights codify the two “categories” vfhts in separate instruments and also
the European as well the Latin American Conventionshuman rights follow a more
traditional approach by making a difference betweanomic, Social and Cultural Rights
and Civil and Political rights. This is importanédause Economic, Social and Cultural
rights were and are often considered as sort afofs# class rights”, which are not really
enforceable and therefore not “real rights”. By tr@wming them in the same instrument,
already the symbolic division between the rightaisfaes and gives the Economic Social

and Cultural rights the chance to be seen as &ypficable and enforceable.
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2) The second important aspect is the fact thatAtiniean Charter also contains so called
“third generation” rights such as the right to @isfactory environment (Art. 24) or the
right to economic, social and cultural developm@mt.22). This is the newest category of
human rights. They are usually side-stepped by itibernational community, mostly
because of their vagueness concerning their hgldatg-bearers and also their substance.
All this makes an application rather difficult aBtates therefore prefer not to go too deep
into those kinds of rights.

3) A last significant aspect of the African Chartdnich | would like to highlight concerns
the way in which the rights are formulated. Theiédn Charter formulates them as direct
entitlements of individuals by for example sayirkyéry individual shall have the right to
enjoy the best attainable state of physical andtahéralth” (Art. 16 81). In contrast, the
International Covenant on Economic, Social and @altrights which mentions as well
the right to health does not address the indivicdaglsuch, but th&tate “The States
Parties to the present Covenargcognizethe right of everyone to the enjoyment of the
highest attainable standard of physical and méwalth”. (Art.12 81 ICESCR). The main
advantage of the formulation of the African Charsethat it allows the application of these
rights to States as well as non-state actors.tima when it gets increasingly recognized
that non-state actors such as corporations, rabelpg and other groups and so on, have
human rights obligations, too, the formulation bk tAfrican Charter which allows a

broader application can be very useful.

b) The African Commission on Human and People’s Rig

The African Commission is a quasi-judicial bodyt bot a Court. Nevertheless we should not
underestimate its “legal and moral authority”. ¢t in fact not that important whether the
decisions are binding or not, but what is more irtgot is the (legal and moral) perception of the
Commission by the international community. Therefdhe decisions and recommendations of
the Commission cannot be seen as being devoidyofalne, because the condemnation before a
complaint body such as the Commission (or of cobefere an international tribunal) exercises

considerable international and national politicedgsure on the concerned government to stop
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the violations and implement necessary policiesrddress the situation and avoid further
violations. However, neither the African Charter rtbe Rules of Procedures of the African
Commission define any mechanism to ensure a follpwe the recommendations given. This is

a serious weakness of the system.

The African Commission is established by Art. 30tled African Charter. The Commission’s
mandate is laid down in Art. 45 of the African Clear It can be summarized in three broad
responsibilities:

1. Promoting human and people’s rights;
2. Protecting human and people’s rights; and
3. Interpreting the African Charter on human and People’s rights.

The African Commission is composed of eleven membdnich are elected by the African
Union Assembly of Heads of States and Governmdiite. members serve six-year renewable
terms in their individual capacity. Nevertheless,two nationals of the same State might sit in
the Commission at the same time.

Although its authority rests on its own treaty, &feican Charter, the Commission reports to the
Assembly of Heads of State and Government of thie@d Union (formerly the Organisation of
African Unity(OAU)). The Commission meets twice @ay - usually in March or April and in

October or November.

To realize its protective mandate, the Commissien entitted to receive inter-state
communications (Art. 47), but also “other commutimas” (Art. 55). The Charter is not clear as
to what “other communications” means, but the Cossion developed its rules of procedure in
such a way, that it is able to accept communicatifisom individuals alleging human rights
violations by a State party. The communication ¢hen be considered if a majority of

commissioners so decides (Art. 55 82).
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c) The African Court on Human and People’s Rights

The African Court on Human and People’s Rights (A& is the most recent of the three
regional human rights judicial bodies. It was ebshled in 1998 by a protocol, 12 years after the
entry into force of the African Charter on Humardapeoples' Rights, concluded in 1981 in
Banjul, Gambia, under the aegis of the Organizatbrfrican Unity (OAU). The Protocaoal,
establishing the ACHPR, entered into force on Jan@a 2004 upon its ratification by fifteen
member states. The statute of the ACHPR has ndiggt promulgated and a seat for the court

has yet to be determined, therefore much of the eagarding its functioning is not yet available.

Unlike the European and Inter-American systemsherprotection of human rights, where the
ECHR and the IACHPR are integral parts of the cedinstrument of the system ab initio, in
the case of Africa, the establishment of a regigmdicial body to ensure the implementation of

the fundamental agreement is rather an afterthought

Before the adoption of the ACHPR Protocol, the gection of rights listed in the African Charter

rested solely with the African Commission on Hunazd Peoples’ Rights.

In the second half of the 1990s, advancements pfodeacy in several African states (e.g.,
Namibia, Malawi, Benin, South Africa, Tanzania, Mand Nigeria) and the weak record of the
African Commission (particularly regarding implentetion of its decisions) heightened the need
for stronger domestic and regional guaranteesHerprotection of human rights, making the
establishment of the ACHPR possible.

Such a renewed impetus toward more effective ptiotreof human rights accounts also for
certain features of the ACHPR which set it apaot only from its American and European
counterparts, but also from all other judicial exlas well. In particular, the Protocol provides
that actions may be brought before the Court on hhsis ofany instrument, including

international human rights treaties, which havenbesified by the State party in question
(Article 3.1). Furthermore, the Court can applysasirces of law any relevant human rights

instrument ratified by the State in question, idifidn to the African Charter (Article 7). In other
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words, the ACHPR could become the judicial arm ogbadette of human rights agreements
concluded under the aegis of the United Nation®foany other relevant legal instrument

codifying human rights (e.g., the various convemiof humanitarian law, those adopted by the
International Labour Organization, and even sevenaironmental treaties). Very few of those

agreements contain judicial mechanisms of ensuhen implementation, and therefore, at least
potentially, several African states could end uphwa dispute settlement and implementation
control system stronger and with more bite thanatie ordinarily provided for by those treaties

for the rest of the world.

Another peculiarity of the ACHPR concerns the stagaf individuals and NGOs. Unlike any
other judicial body, advisory opinions can be askadby not only member States and OAU
organs, but by any African NGO that has been reicegnby the OAU, provided that at the time
of ratifying of the Protocol or thereafter, the ttat issue has made a declaration accepting the
jurisdiction of the Court to hear such cases. Ag#iis is another provision that, if the OAU
recognizes NGOs liberally, might eventually stréwegt the ACHPR's promotional function. In
the area of contentious jurisdiction, individualsoacan bring cases if the above declaration has
been made by the State at issue. This is a steyafdrfrom the Inter-American Court, where
individuals have no standing at all, but it isIstdr from the progressive attitude of the new
European Court of Human Rights.

With the transformation of the OAU into the Africainion (AU), and a renewed emphasis on
democratization and the protection of human rigintghe continent, the necessary ratifications
of the ACHPR Charter came swiftly. Pursuant to @mmstitutive Act of the African Union, the
ACHPR was originally to be one of the two sepaiaarts for the organization. However, in
July 2004 the AU determined that the ACHPR showddnierged with the African Court of
Justice, the charter of which has not come intoeotn July 2005, the AU Assembly decided
that a draft instrument establishing the mergedtcghould be completed for consideration by its
next ordinary session in January 2006. The Asserhbly accepted the offer of the former
President of the International Court of Justicegelan Minister of Foreign Affairs Mohamed
Bedjaoui, to draft the instrument.
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Non Human Right Instruments

So far we have looked at the major human rightrumsénts of the African Union. Apart from
those human right instruments, there are a numhbiesttuments constituting the African Union
laws. It is undeniable fact that any document nmarectly involve the issue of human rights.
However, what matter is that the extent and theaibjes of the given legal instrument towards
the human right issues.

To mention some of the non-human right instrumeantspuld be sufficient to list the different
treaties establishing economic aspects in Africe &lso possible to list the financial instituteo

like the African Central Bank, the African Monetalfynd and the African Investment Bank.
Hence, those establishing documents are non-huighhinstruments since their objective is
that of economic. However, should be clear that sheuldn’'t always conclude that any
document is devoid of the human right issues. Wie fitad human right issues (though

indirectly) in most of the documents claimed tone&-human right instruments.

Non-binding Instruments (Soft Laws)

These laws are sometimes known as soft laws. Tha soft law refers to quasi-legal

instruments which do not have any legally bindingcé, or whose binding force is somewhat
weaker than that of the binding force of traditibleav, which often contrasted with soft law by
being referred to as hard law. Traditionally, thet soft law is associated with international law,

although more recently it has been transferredherdranches of domestic law as well.

The soft law is common in the international law relsa Accordingly, in the context of

international law, the term soft law covers moss®etions and Declarations of the UN General
Assembly, for example, the UDHR. Statements, ppiesi, codes of conduct, codes of practice,
etc. are often found as part of framework treatfegon plans (e.g. Agenda 21) and other non-

treaty obligations are also parts of soft law.
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In international law, the terminology of soft la@mains relatively controversial because there
are some international practitioners who do noeptds existence, and for others there is quite
some confusion regarding its status in the realmawf. However, for most international
parishioners, development of soft law instrumesitan accepted part of the compromise required
undertaking daily work within the international &gystem, where states are often reluctant to
sign up too many commitments that might resultational resentment at over-committing to an

international goal.

Soft law instruments are usually considered ashinding agreements, which nevertheless hold
much potential for changing into hard law in theufe. It is generally agreed that the
transformation of soft laws to hard laws occuréwio cases. The first case is when declarations
and recommendations are the first step towardsatytmaking process, in which reference will
be made to the principles already stated in thelaef instruments. Another possibility is that
when non-treaty agreements are intended to haweet thfluence on the practice of states, and
to the extent that they are successful in doingrsxy may lead to the creation of customary law.
Soft law is a convent option for negotiation thaigim otherwise stall if legally binding
commitments were sought at a time when it is noiveaient for negotiating parties to make
major commitments at a certain point in time fotigpEal and/ or economic reasons, but still
wish to negotiate something in good faith in theantene. Soft law is also viewed as a flexible
option. In this case it avoids the immediate andoampromising commitment made under
treaties and it is also considered to be poténteafaster route to legal commitments than the

slow pace the of customary international law.

Soft law has been very important in the field aemational environmental law where states
have been reluctant to commit to many environmeirtdiatives in trying to balance the

environment against economic and social goals. sree is true in the field of international
economics law and international sustainable deveéop law. Non-binding laws are attractive
because they often contain inspirational goalswaisti-list type aspirations that aim at the best
of possible scenarios. However, the language inynsaft law documents can be contradictory,
uncoordinated with existing legal commitments aoteptially duplicative of the existing legal

or policy processes. Another key point is that niegiog parties are not blind to the potentially
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lying in stealth in soft law. If a negotiating paffeels that soft law has a potential to turn in to
something binding down the track, this will negativinfluence the negotiating process, and soft
law instruments will be water down and hammed insbymany restrictions that there is little
point in creating them. Nevertheless, the reliameesoft law continues and it is unlikely that its
use will fade; it is far more likely to be relieth an greater amounts as it also serves as a testing
ground for new, innovative ideas that policy foratidns are still being worked out for a world

of rapid change and future upcoming contentioui@hges such as climate change.

Discussion Questions

(1) What do you understand by law making mean?

(2) What are the theories of law making?

(3) Discuss law making in international organizas®

(4) What is the importance of the Vienna Conventarilreaties?

(5) Enumerate the processes provided under thendi@onvention in the making of treaties.

(6) Analyze the concept of reservation in the Ve@onvention.

(7) Compare and contrast the African human rigigtéesn with that of the other human rights
systems.

(8) What is new with respect to human rights in Atfiecan Union when compared to that of the
OAU?

(9) What is the difference between binding and boming instruments?
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Unit Summary

We have seen that there are different theorieawfrhaking. The consent and consensus based
are the common ones in the making of treaties.Mieana convention is the instrument, which
contains plenty of procedures that guide the makihgreaties different organizations. The
discussion on the categories of instruments foaugshe human right and non-human right
instruments. We enumerated a number of human rigdttuments ratified by most of the
African states. The name of the instruments diied have names such as treaties, conventions,
protocols and declarations depending on the naititne agreement. Some of these human
rights instruments include Convention on the Pr&genand Combating of Terrorism,
Declaration of Principles on Freedom of ExpressionAfrica, Protocol Relating to the
Establishment of the Peace and Security CounaktoBol to the Treaty Establishing the African
Economic Community Relating to the Pan-African Rankent, African Charter on the Rights
and Welfare of the Child, Protocol to the Africahatter on Human and Peoples’ Rights on the
Rights of Women in Africa, Protocol to the Afric&harter on Human and Peoples’ Rights on
the Establishment of African Court on Human andpgRe® Rights, and African Charter on
Human and Peoples’ Rights. What is more, we digtl#ise concept of soft law and point out

some of its instances.
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Chapter Seven

The Role of the African Union in the Protection oHuman Rights and

Maintenance of Peace and Security in Africa

It may be claimed that the protection and promotbmuman rights is not a task left to some
states or organizations. Because of their inharahtre, the protection and promotion of human
rights requires positive act of all, including iadiuals themselves. However, the important point
here is that the role of the African Union as agamization. Hence, the logical question is “what
is expected of the AU in promoting and protectingnian rights in the region.?” This is because
the protection of human rights in Africa has a pesiimpact in the maintenance of peace in the
continent, which is one of the prevalent challenge#frica. Thus, both promotion of human
rights and maintenance of peace are highly rel@teshe another. The maintenance of peace and
security and protection of human rights have alsatrtbution for the development of the
continent. Therefore, this is the grey area in White AU should capitalize on in order to
achieve its major objectives. This chapter assesestatus of the human right protection in

Africa and the current peace situations of theargi

Objectives

After the accomplishment of this chapter, studenlisbe able to:

» Evaluate the protections of human rights in Africa;

» Identify the so far the roles of the African Unionthe protection of human rights and
maintenance of peace;

* Identify the mechanism devised to protect humahntsign Africa;

» Appreciate the peace situation of the continent;

» Contribute for the protection of human rights irriéé; and

» Suggest solutions to improve the peace of the negio

Page | 175



Before we evaluate the statues of the protectiomamurights and the maintenance of peace

Africa, let’s look at some of the African humanhigystems, especially the legal frameworks.

A. The African Charter on Human and People’s Rights

At the summit in 1963, when the Charter of the @iggation of African Unity (OAU), now the
African Union, was signed, States were asked tcsiden the elaboration of a human rights
instrument in order to give effect to both the UNa@ter and the Universal Declaration on
Human Rights. The process of actually creating sucinstrument was very long. But finally in
1981 the African Charter on Human and People’s Riglas adopted and entered into force in

1986. Since then, many African States have ratified

There are three aspects which make the Africant@heery significant, and in fact unique.

1. The African Charter reunites Economic, Sociad &ultural rights as well as Civil and
Political rights in one binding instrument. On thwernational level the International
Covenant on Economic, Social and Cultural rights @@ International Covenant on Civil
and Political rights codify the two “categories” ofhts in separate instruments and also
the European as well the Latin American Conventionshuman rights follow a more
traditional approach by making difference betwEeonnomic, Social and Cultural Rights
and Civil and Political rights. This is importanédause Economic, Social and Cultural
rights were and are often considered as sort afofs# class rights”, which are not really
enforceable and therefore not “real rights”. By ti@ring them in the same instrument, it
banishes the symbolic division between the rightd gives the Economic Social and

Cultural rights the chance to be seen as fullyiapble and enforceable.

2. The second important aspect is the fact thatAfiiean Charter also contains so called
“third generation” rights such as the right to aisfactory environment (Art. 24) or the
right to economic, social and cultural developm@at.22). This is the newest category of
human rights. They are usually side-stepped by itibernational community, mostly

because of their vagueness concerning their hgldatg-bearers and also their substance.
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All this makes an application rather difficult aBthtes therefore prefer not to go too deep

into those kinds of rights.

3. The last significant aspect of the African Charts the way in which the rights are
formulated. The African Charter formulates thendasct entittements of individuals. For
example it statesEvery individualshall have the right to enjoy the best attainatibgte of
physical and mental health(Art. 16 (1)). In contrast, the International Gmant on
Economic, Social and Cultural rights which mentitims right to health, does, not address
individuals as such, but StateS:he States Partieso the present Covenargcognizethe
right of everyone to the enjoyment of the highdstireable standard of physical and
mental health (Art.12 (1) ICESCR). The main advantage of tlenfulation of the
African Charter is that it allows the applicatiohtlese rights to States as well as non-state
actors. It increasingly recognizes that non-statera such as corporations, rebel groups
and other groups have human rights obligationschvimdicates that, the formulation of

the African Charter allows a broader application.

B. The African Commission on Human and People’s Rights

The African Commission is a quasi-judicial bodyf lius not a Court. Nevertheless, we should
not underestimate its “legal and moral authority’is not important whether the decisions are
binding or not, but what is more important is thegél and moral) perception of the Commission
in the international community. Therefore, the dmris and recommendations of the
Commission cannot be seen as being devoid of alueyvaime the condemnation before a
complaint body such as the Commission (or of cobefere an international tribunal) exercises
a considerable international and national polit@assure on the concerned government to stop
the violations and implement necessary policiesredress the situation and avoid further
violations. However, neither the African Charter rtbe Rules of Procedures of the African
Commission define any mechanism to ensure a follpwe the recommendations given. This is

a serious weakness of the system.
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The African Commission is established based on3Artof the African Charter. The
Commission’s mandate is laid down in Art.45 of thieican Charter. It can be summarized in

three broad responsibilities:

» Promoting human and people’s rights;
» Protecting human and people’s rights, and

* Interpreting the African Charter on human and People’s Rights

The African Commission is composed of eleven membdnich are elected by the African
Union Assembly of The Heads of State and Governsnefihe members serve six-year
renewable terms in their individual capacity. Nékeless, no two nationals of the same State

might sit in the Commission at the same time.

Although its authority rests on its own treaty, ffeican Charter, the Commission reports to the
Assembly of the Heads of State and Governmentshef African Union (formerly the
Organisation of African Unity (OAU)). The Commisgeioneets twice a year - usually in March
or April and in October or November.

To realize its protective mandate, the Commissien entitted to receive inter-state
communications (Art. 47), but also “other commutimas” (Art. 55). The Charter is not clear as
to what “other communications” means, but the Cossinon developed its rules of procedure in
such a way that it is able to accept communicatioos individuals alleging human rights
violations by a State party. The communication taen be considered if the majority of

commissioners decide so (Art. 55 (2)).

C. The African Court on Human and People’s Rights

The African Court on Human and People’s Rights (A& is the most recent of the three
regional human rights judicial bodies. It was ekshled in 1998 by a protocol, twelve years after
the entry into force of the African Charter on Humrend Peoples' Rights, concluded in 1981 in
Banjul, Gambia, under the aegis of the Organizatibthe African Unity (OAU). The Protocol
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establishing the ACHPR entered into force on Jandar2004 upon its ratification by fifteen

member states.

Unlike the European and Inter-American systemsherprotection of human rights, where the
ECHR and the IACHPR are integral parts of the ealdinstrument of the systeab initio, in
the case of Africa, the establishment of a regigmdicial body to ensure the implementation of

the fundamental agreement is rather an afterthought

Before the adoption of the ACHPR Protocol, the gection of rights listed in the African Charter
rested solely with the African Commission on Hunaad Peoples’ Rights.

In the second half of the 1990s, advancements ofodeacy in several African states (e.g.,
Namibia, Malawi, Benin, South Africa, Tanzania, Maind Nigeria) and the weak record of the
African Commission (particularly regarding implenteion of its decisions) heightened the need
for a stronger domestic and regional guaranteeshiprotection of human rights, making the
establishment of the ACHPR possible.

Such a renewed impetus toward more effective ptioteof the human rights accounts also for
certain features of the ACHPR which set it apaot only from its American and European
counterparts, but also from all other judicial exlas well. In particular, the Protocol provides
that actions may be brought before the Court on lihsis ofany instrument, including
international human rights treaties, which havenbestified by the State party in question
(Article 3.1). Furthermore, the Court can applysasirces of law any relevant human rights
instrument ratified by the State in question, idifidn to the African Charter (Article 7). In other
words, the ACHPR could become the judicial arm ogbadette of human rights agreements
concluded under the aegis of the United Nation®foany other relevant legal instrument
codifying human rights (e.g., the various convemiof humanitarian law, those adopted by the
International Labour Organization, and even sevenaironmental treaties). Very few of those
agreements contain judicial mechanisms of ensuhen implementation, and therefore, at least

potentially, several African states could end uphwa dispute settlement and implementation
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control system stronger and with more bite thanothe ordinarily provided for by those treaties

for the rest of the world.

Another peculiarity of the ACHPR is the standingimdividuals and NGOs. Unlike any other
judicial body, advisory opinions can be asked fpmibt only member States and OAU organs,
but also by any African NGO that has been recoghimethe OAU, provided that at the time of
ratifying of the Protocol or thereafter, the Stateissue has made a declaration accepting the
jurisdiction of the Court to hear such cases. Ag#iis is another provision that, if the OAU
recognizes NGOs liberally, might eventually stréwegt the ACHPR's promotional function. In
the area of contentious jurisdiction, individualsoacan bring cases if the above declaration has
been made by the State at issue. This is a ste@fdrfrom the Inter-American Court, where
individuals have no standing at all, but it islsi#dr from the progressive attitude of the new

European Court of Human Rights.

With the transformation of the OAU into the Africainion (AU), and a renewed emphasis on
democratization and the protection of human rigintghe continent, the necessary ratifications
of the ACHPR Charter came swiftly. Pursuant to @mamstitutive Act of the African Union, the
ACHPR was originally to be one of the two sepaiaarts for the organization. However, in
July 2004 the AU determined that the ACHPR showdnierged with the African Court of
Justice, the charter of which has not come intoeotn July 2005, the AU Assembly decided
that a draft instrument establishing the mergedtcshould be completed for consideration at its
next ordinary session in January 2006. The Assemttepted the offer of the former President
of the International Court of Justice, Algerian hdiler of Foreign Affairs Mohamed Bedjaoui, to

draft the instrument.

7.1 The Competence of the African Union

Does the African Union have the competence to ptdtaman rights so that it maintains peace
and security in Africa? Africa has a troubled retof human rights protection. The organization
of the African Unity (OAU) adopted only the Africabharter on Human and Peoples’ Rights in

1981 based on the Universal Declaration on HumahtRi Since then, the protection of human
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rights rested solely on the African Commission amtdn and Peoples’ Rights. This weak quasi-
judicial body had no binding powers; its functiowere limited to examining state reports,

considering communications alleging violations, artdrpreting the Charter.

With the advancements of democracy in several Afristates in the 1990’s, a stronger human
rights institution was desired. Therefore, in 1988 African Court of Human and Peoples’

Rights was established and entered into force 285 a substitute to the commission. The
human rights court can deal not only with breadfdbe African Charter, but also with cases on
the basis of any instrument, including internatlohaman rights treaties, which have been
ratified by the state party in question. A distinetfeature of the court is that it allows any

African NGO that has been recognized by the OAUWring a case before it. This is not the case

in its European and American equivalents.

The regional African human rights system is basadtle African Charter on Human and
Peoples’ Rights. The African Human Rights Courtiritiended to complement the African

Commission on Human and Peoples’ Rights.

To evaluate the efficiency and competence of thecah Union in the protection of human
rights, it seems relevant to assess the normatisguments of the African Human Rights

System.

The Constitutive Act of the African Union

Although the OAU, when it was founded, placed spleemphasis on fighting colonialism,
racism and apartheid, its Charter makes almosteferance, whatsoever, to human rights. In
those days political decision —makers in Africa evquite concerned with granting their people
the right to self-determination from the Europeatonial powers; however, they did not to take
this right further than the political independen€aey did not grant their own peoples the right
to self-determination vis-a-vis the new Africantseta nor did they allow African people any
individual rights within these new states that nbigé enforced by regional monitoring bodies.
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With regard to the question of normative valuetef OAU Charter to the African human rights
system, some argue that it is clear that the OAldrteh doesn’t appear to attach a particular
significance to human rights in a more comprehenBght, with the particular aim focusing on

making African governments accountable to the fumefatal rights of their subjects.

However, the clause reading of the preamble analectives of the OAU Charter reveal that
there was commitments by the African head of stetesspect human rights. Nevertheless, the
normative value to be inferred from the preambléath domestic and international instruments
would be at best be a weak one, and often theyatréegally binding for the reason that their

wording lacks enough specificity to allow for judikinterpretation.

As regards the normative value of the purposesosettives of the OAU Charter, it has been
argued that the fact that the framers of the OAWr@n did not require from Member states a
committee to ensure the protection of human rigigsa condition for membership of the
organization is an evidence that will defeat aeriptetation that the charter posses a normative

human rights value.

Now, the OAU is changed to the African Union on thedel of the European Union to achieve
more unity and solidarity among the African staied peoples. The African Union combines the
political and economic aspects of regional coopamabn the African continent, which in the
past had been to a certain extent pursued sepatateugh the OAU and African Economic
Commission respectively. This politically and epomically motivated reform, however, has

done little to improve the rather modest humantsgiotection system in the region.

It can be said that some of the shortcomings ofQA¢J Charter as a true normative human
rights instrument in Africa are now addressed key@onstitutive Act of the new African Union,

which has placed the promotion and protection ehéi rights in the agenda of regional body.
In stark contrast to its predecessor, human riglases feature prominently in the preamble,
objectives as well as the guiding principles of &fgcan Union. In the preamble of the Act, the

Member states have expressed their determinatiggmaimote and protect human and peoples’
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rights, consolidate democratic institutions andurel and to ensure good governance and the

rule of law.

Some of the provisions of the Act on the objectigéshe African Union, for example, Article

3(e) and (h) have been devoted to address humats rigsues in the region. Under these
provisions, the objectives of the Union are to emage international cooperation taking due
account of the United Nations Charter and the UDpifemote and protect human and peoples’
rights in accordance with African Charter on Hunaard Peoples’ Rights and other relevant
instruments. Such a straightforward recognitiomwman rights as one of the objectives of the
African Union makes a departure from the OAU whoggectives did not explicitly include

human rights promotion and protection.

Furthermore, some guiding principles of the Afridédmon make reference to human right either
explicitly or implicitly. These include the rightf ¢he Union to interfere in a member state

pursuant to a decision of the Assembly in respéarave circumstance, namely war crimes
genocide and crimes against humanity; promotiomgefder equality; respect for democratic
principles, human rights, rule of law and good goeece; respect for and sanctity of human
life, condemnation and rejection of impunity anditpzal assassination, act of terrorism, and
subversive activities. The African Union is not amat attending human rights objectives but

also intends to use human rights based means ievadihose objectives.

The human rights provisions of the Act ought toveeas a foundation on which the African

Union will build, strengthen, and consolidate hunmayhts norms, mechanisms and institutions
in Africa. However, from the human rights perspestithe Act falters in at least three respects.
First the principle of non-interference by any memstate in the internal affairs of another has
been retained in the act. Second, there are nacegxplman rights related prerequisites in the
Act for an aspiring member to join the organizatidinird, the Act provides for very few

possibilities to ensure conformity with the norne$ sut in the Act, as for example, unlike the
United Nations Charter, the Act doesn’t provide for expulsion of a member state that

persistently violates the principles, including theman rights principles setout in the Act.
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7.2. The Power to Intervene in the Affairs of Member Stées

Does the African Union have the power to interventhe affairs of member states? From the
close reading of the Constitutive Act of the Unidrgan be said that the above question has both
the affirmative and negative responses. This isbse, based on the principles of the Union (as
clearly provided under Article 4 of the same Aabhninterference by any Member State in the
international affairs of another is the rule widspect to the function of the Union. However, the
right of the Union to intervene in a Member Statespant to a decision of the Assembly in
respect of grave circumstances, namely war criggsocide and crimes against humanity is still
possible. The primary body charged with implementihese objectives and principles is the

Peace and Security Council.

Article 4(h) of the Constrictive Act, repeated irtiele 4 of the Protocol to the Constitutive Act
on the Peace and Security Council, also recogheeight of the Union to intervene in member
state in circumstances of war crimes, genocide @aimdes against humanity. Any decision to
intervene in a member state under article 4 ofdbestrictive Act will be made by the Assembly
on the recommendation of the Peace and SecurityellouThis scheme has a lot to serve for

protection of human rights in Africa.

7.3. Peace Keeping Mission and Operations of the Africaldnion

Since the major purpose of this topic is to askesrble of the African Union in promoting

regional peace and security, it is important to thsk&e basic questions. To begin with the first
guestion what are the substantive requirement&dtablishing regional peace and security in
Africa? The other is what are the institutionaluigments for establishing such an order? The

last question pertains to how can a comprehengipmach be developed?

One of the objectives of the African Union is tadmote peace, security, and stability on the
continent”. Among its principles is 'Peaceful regioin of conflicts among Member States of the
Union through such appropriate means as may belekkcipon by the Assembly'. The primary

body charged with implementing these objectives pndciples is the Peace and Security
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Council (PSC). The PSC has the power, among ofimggg, to authorize peace support missions,
to impose sanctions in case of unconstitutionahghaof government, and to "take initiatives
and action it deems appropriate” in response terpa or actual conflicts. The PSC is a

decision-making body in its own right, and its dgmns are binding on member states.

A protocol was adopted by the first ordinary sessibthe Assembly of African Union on 9 July
2002. The powers and functions of the PSC are@ttplprovided under the Protocol Relating
to the Establishment of the Peace and Security Gbointhe African Union.

Pursuant to the preamble of the Protocol, the P&E needed to be established based on the
following facts. The heads of states were awafehe provisions of the Charter of the United
Nations, conferring on the Security Council primassponsibility for the maintenance of
international peace and security, as well as tbgigions of the Charter on the role of regional
arrangements or agencies in the maintenance ohattenal peace and security, and the need to
forge closer cooperation and partnership between Uhited Nations, other international
organizations and the African Union, in the promotand maintenance of peace, security and
stability in Africa. They also acknowledge the admition of African Regional Mechanisms for
Conflict Prevention, Management and Resolutionhi& maintenance and promotion of peace,
security and stability on the Continent and thednée develop formal coordination and
cooperation arrangements between these Regiondidviems and the African Union. Another
concernwas the fact that conflicts have forced millionstloé African people, including women
and children, into a drifting life as refugees antérnally displaced persons, deprived of their

means of livelihood, human dignity and hope.

The following are the objectives of the PSC asudaited under Article 3 of the Protocol.
- To promote peace, security and stability in Adricn order to guarantee the protection and
preservation of life and property, the well-beirfgle African people and their environment,
as well as the creation of conditions conduciveustainable development;
-To anticipate and prevent conflicts. In circumsts where conflicts have occurred, the
Peace and Security Council shall have the respitihsito undertake peace-making and

peace-building functions for the resolution of #aesnflicts;
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-To promote and implement peace-building and posthct reconstruction activities to

consolidate peace and prevent the resurgence leheie

- To co-ordinate and harmonize continental effortsthe prevention and combating of

international terrorism in all its aspects;

- To develop a common defence policy for the Uniaraccordance with article 4(d) of the

Constitutive Act;

- To promote and encourage democratic practicesd gmvernance and the rule of law,

protect human rights and fundamental freedoms,emdpr the sanctitypf human life and

internationahumanitarian law, as part of efforts for preventoogflicts.

The PSC is giuded by difernt principles. AccordingArticle 4 of the Protocol Relating to the

Establishment of the Peace and Security Councithef African Union the following are

enumarated as guding principles of the Council.

The Peace and Security Council shall be guidedhbyprinciples enshrined in the Constitutive

Act, the Charter of the United Nations and the @rsal Declaration of Human Rights. It shall,

in particular, be guided by the following princigte

a.
b.

> @ =~

peaceful settlement of disputes and conflicts;

early responses to contain crisis situations sdaagrevent them from developing into
full-blown conflicts;

respect for the rule of law, fundamental human tsghnd freedoms, the sanctity of
human life and international humanitarian law;

interdependence between socio-economic developamehthe security of peoples and
States;

respect forthe sovereignty and territorial integrity of Memlfgtates;

non interference by any Member State in the inteaffairs of another;

sovereign equality and interdependence of MemlzeSt

inalienable right to independent existence;

respect of borders inherited on achievement ofpedédence;
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j. the right of the Union to intervene in a Membert&tpursuant to a decision of the
Assembly in respect of grave circumstances, namalycrimes, genocide and crimes
against humanity, in accordance with Article 4(lh}lee Constitutive Act;

k. the right of Member States to request inteneentrom the Union in order to restore peace

and security, in accordance with Article 4(j) oétGonstitutive Act.

As stated above the principles of the equalitytates and the non-interference are the guiding
principles of the Peace and Security Council ofAfrecan Union.

To further illustrate the role of the African Uniam the mainatenance of peace and securtiy, it

seems relevant to show some instances relatingrifticts in the continent.

Regional Conflicts and Military Interventions

As it has been stated above, one of the objectivabe African Union is to promote peace,
security, and stability on the continent. Amonggtsciples is 'Peaceful resolution of conflicts
among Member States of the Union through such gpjate means as may be decided upon by
the Assembly'. The primary body charged with impatmg these objectives and principles is
the Peace and Security Council. The PSC has therpamong other things, to authorize peace
support missions, to impose sanctions in case obnstitutional change of government, and to

take initiatives and action it deems appropriateesponse to potential or actual conflicts.

Since it first met in 2004, the PSC has been acdtivelation to the crises in Darfur, Comoros,
Somalia, Democratic Republic of Congo, Burundi, eCdtlvoire and other countries. It has
adopted resolutions creating the AU peacekeepingrabppns in Somalia and Darfur, and
imposing sanctions against persons underminingepead security (such as travel bans and
asset freezes against the leaders of the rebétli@@omoros). The Council is in the process of
overseeing the establishment of a "standby foreesetve as a permanent African peacekeeping

force.

Page | 187



Darfur, Sudan

In response to the ongoing Darfur conflicts in Sydae AU has deployed 7,000 peacekeepers,
many from Rwanda and Nigeria, to Darfur. While aalts conference in Addis Ababa in 2005
helped raise funds to sustain the peacekeepensginithat year and into 2006, in July 2006 the
African Union said it would pull out at the end®&ptember when its mandate expif&stics of

the African Union peacekeepers have said thesedoace largely ineffective due to lack of
funds, personnel, and expertise. Monitoring an aveghly the size of France has made it even
more difficult to sustain an effective mission. June 2006, the United States Congress
appropriated US$173 million for the African Uniorde. Some, such as the Genocide
Intervention Network, have called for United NasofuN) or NATO intervention to augment
and/or replace the African Union peacekeepers. WNehas considered deploying a force,
though it would not likely enter the country urdil least October 2007. The under-funded and
badly equipped African Union mission was set to iexmn December 31, 2006 but was
extended to June 30, 2007 and will merge with tin¢dd Nations African Union Mission in

Darfur.

Somalia

Somalia has been without an effective governmamtesihe early 1990s. A peace agreement
aimed at ending the Somali Civil War that broke fmltowing the fall of the regime of Siad
Barre, was signed in 2006 after many years of p&ks. However, the new government was
almost immediately threatened by further violen@& March 6, 2007, Ugandan effectively
soldiers arrived in Mogadishu as part of a peaqgakegeforce that is intended by the African
Union to eventually be 8,000 strong. Burundi, NigeMalawi and Ghana are also expected to
contribute, but have yet to do so. Somalilandhim north of Somalia, effectively operates as an
independent country, though neither the Africanddnnor any other international organization

has recognized it.
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Anjouan, Comoros

Mohamed Bacar, who had led the separatist governsiece 2001, was elected for a five-year
term as President of Anjouan. His term expired 1HdeApril 2007, and the president of the
assembly, Houmadi Caambi, became acting presigent 15 April 2007 to 10 May 2007.
Citing irregularities and intimidation in the rup-do voting, the African Union (AU) and the
Union government postponed the polls on Anjouart, duaefiant island president Mohamed
Bacar printed his own ballots, held elections anyvaad claimed a landslide victory of 90
percent on the 11th May 2007.

In October 2007, the African Union imposed travahaions on Anjouan's President Mohamed
Bacar and other government officials and freezedr tforeign assets while calling for fresh
elections. Additionally, a naval blockade of thims was implemented. In February 2008, the
Comoros rejected th&frican Union's extended sanctions against Anjouan and instetsd dor

a military solution. In March 2008 hundreds of Umigovernment troops began assembling on
Moheli, which is closer to Anjouan than the larggand Grande Comore. Sudan and Senegal
were expected to provide a total of 750 troopsJevhibya has offered logistical support for the
operation. In addition, 500 Tanzanian troops ware th arrive soon after. The forces invaded
Anjouan on March 25, 2008.

7.4 The Relationship of the African Union with Othe International Human Rights

Organizations

The relation of the African Union with other intational organizations is stipulated under the
objectives of the Constitutive Act of the Union. @af the objectives of the AU is to encourage
international cooperation, taking due account & @harter of the United Nations and the
Universal Declaration of Human Rights. This shohat tthe AU is committed to contribute its

own role in the promotion and development of ind¢ional affairs.

A strong feature of modern international law isthgee dimensional character- encompassing
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the whole range of relations between states andeeet states and individuals (including

institutions) and between two or more internatianatitutions.

African Union is created by a multilateral intervgonmental agreement will; so far as it is
endowed with functions on the international plapessess some measures of international
personality in addition to the personality withimtsystem of municipal law of the members.
The viability of the African Union will depend achlly on the extent to which it is able to
integrate into the global order.

Hence, the African Union has to sort out what kofdlegal relationships it will have with
various organizations, especially the United Natiamn the international arena. Many key
activities in the peace and security, as well a&s dbctors of development, planning, health,
education and the environment, are increasinghjt deih by international organization in
Africa. The United Nations Specialized organizasi@uch as UNDP, UNICEF, UNHCR, WHO
and FAO are also deeply engaged in African affaagng with multinational financial
institutions such as the World Bank. So the Afriddnion needs to explore modalities for

engaging with theses international organizations.

To encourage the United Nation and the internatiooaenmunity as a whole to supplement and
complement African Union’s process, African Uniordgvelopment and security objectives
should be formulated in line with that of theseag cooperation between the African Union
and the United Nations. The United Nations is, adsedirectly or indirectly, responsible for
coordinating the activities of the various interoaal functional organizations that now in
existence. So the African Union, especially inséxurity objectives, has to cooperate with the

United Nations system of peacekeeping and coméimblution.

Review Questions

1. What is the status of the protection of human gghtAfrica?
2. What are the felines that make the African Charteque?

3. What is the mandate given to the African CommissiorHuman and Peoples’ Right?
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4. Analyze the competence of the African Union to ecbthuman right issues in Africa
(Legal and structural frameworks.)

5. Is intervention allowed according to the UN Chdttetow about in that of the African
Union?

6. What are the guiding principles of the African UmiBeace and Security Council in its

function to keep peace and security in the contihen

Unit Summary

The preceding chapter is mainly devoted to the obléhe African Union in the protection of
human rights in the region. The maintenance of @@ac security by the organ is also a point of
discussion. Unlike the OAU, which is silent regaglithe inclusion of provisions to protect
human rights, the African Union seems to have reesedhe pervious shortcomings.
Accordingly, the Constitutive Act of the African dm is strongly devoted to the protection of
human rights in Africa. The overall reading of #et reveals that the new Union is committed

to protect human rights.

The maintenance of peace and security is also anocttmponent of the previous chapter. The
guiding principle of the African Union is non-inference in the modernistic affairs of the
member states. But sometimes, there are situatascall for the intervention of the organs of
the Union based on the approval of the Assembly. thas purpose, there is a Protocol
establishing the Peace and Security Council ofahi@n. In relation to the peace and stability in
Africa, it is possible to mention some instancesh® regional conflicts. The Darfur and the

Somalia cases are typical examples in this regards.
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Chapter Eight

Responsibility to and of the African Union under the Law Governing

Relations between International Organizations and @her Parties

International institutions are established by stéiteough international treaties. Such instruments
are to be interpreted and applied within the fraomwwof international law. Accordingly, as
general rule, the applicable law of internationegamizations is international law. In addition,
the organization in question may as well have edtento treaty relationships with particular
states. These relationships are also be governedtémational law. It is hoped that students
have adequate understanding with regard to theopalisy of international organizations in
general and that of the African Union in particufesm the religions chapter . The present
chapter focuses on the questions of personalityriational organizations, like the United
Nations, are subjects of international law and bep&f possessing international rights and
duties, and that they have capacity to maintaiir tights by bringing international claims. The
rights and duties of an entity of such as orgaiomatdepend upon its purposes and functions as

specified or implied in its constituent documemntd developed in practice.
Objectives
At the end of this chapter, students would be #ile

= Identify laws regulating responsibilities of legmrsons;

= Mention the responsibilities of the African Union;

= Know the responsibilities of the third partiestte tAfrican Union; and

= Analyze the responsibility of international orgaatinns towards the African Union under

the law governing relations between internatiomghaizations and other parties.
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General Laws Governing Relations between Internatioal Organizations and Other Parties

Is the 1969 Vienna Convention on the law of treatsoplicable to the relations between
international organizations with states or amorepntbelves? Article 1 of the Convention on the
scope of application of the convention, it cleastgtes that “the present Convention applies to
treaties between states.” This implies that thevention is not applied to international
agreements concluded between states and othercsubjeinternational law of organizations,
which have international legal personality. Thidlscdor the adoption of the 1986 Vienna
Convention on the Law of Treaties between Stateslaternational Organizations or between
International Organizations, This treaty was maglednsidering the fundamental role of treaties
in the history of international relation. The othlmmsideration taken into account during the
adoption of the treaty was the importance of tesatbetween states and international
organizations or between international organizaticams a useful means of developing
international relations and ensuring conditionsgeaceful cooperation among nations, whatever
their constitutional and social system may be.slttrue that international organizations are
subjects of international law. But there are dgishing features of treaties to which
international organizations are parties as subjetisternational law distinct from states. The
need to have a separate convention is the vantaige that international organizations possess
the capacity to conclude treaties, which is neggska exercising of their functions and the
fulfilling of their purposes. Therefore, the actk international organizations, in concluding
treaties with states or between themselves, shmeilchade in accordance with their constituent

instruments.

The scope of the convention is limited ( Article tih)treaties concluded between one or more
states and one or more international organizatiand treaties between international

organizations. Pursuant to this provision, the emion is meant to regulate the manners and
formalities in the conclusion of treaties betwetates and international organizations. It is also
to regulate the same during the conclusion of igedietween international organizations. The
convention clearly restricts the application of grevisions to international agreements to which
one or more states, one or more international @gegdans, and one or more subjects of

international law other than states or organizatiare parties. It is not applied to international
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agreements to which one or more international orgéions and one or more subjects of
international law other than states or organizatiare parties. However, the convention applies,
as indicated earlier, to any treaty between onenore states and one or more international
organizations which is the constitute instrumenaminternational organization and to any treaty
adopted within an international organization, with@rejudice to any relevant rules of the
organization. As per Article 6 of the same conwent the capacity of international

organizations to conclude treaties is governedcbyrtiles of that organization.

Generally, the Vienna Convention on the Law of TiemsaBetween States and International
Organizations or Between International Organizatjdraving about 86 provisions, deal with full
powers, the manner of expressing consent, aboetviegsons and general rules of interpretation,
etc.

8.1 Responsibility to International Organizations

Whenever, international personality is attributatdean international organization, it is a legal
person distinct from and additional to its memb@tes, and is not simply an aggregation of
those states. It constitutes a distinct entity Viithctions, rights and duties of its own. While it
has duties, there are corollary obligations owiogttby member states, the performance of
which the organization has a right to expect ahdecessary, to require. The ICJ referred to this
principle in 1949 in the Reparation case whenaitest that there was amnddeniable right of the
organization to demand that its members shalllfutie obligations entered into by them in the
interest of the good working of the organizatidrhe court emphasized that the effective
functioning of the organization and the accompliehtrof its tasks should be strictly observed.
For that purpose, the ICJ thought it necessary, thditen an infringement occurs, the
organization should be able to call upon the residm state to remedy its default, and in
particular, to obtain from the state reparationtfee damage that the default may have caused.
The ICJ found that capacity to bring an internalorlaim depends on possession of
international personality, and rights and dutiesnérnational law, which followed from the
elaboration of functions, powers, rights, and duirethe Charter and related instruments.
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The establishment of an international organizatigtih international personality results in the

formation of a new legal person, separate andndistrom that of the states creating it. This
separate and distinct personality necessarily itsparonsequences as to international
responsibility, both to and by the organizationnetethe primary purpose of this specific topic
is that the responsibility to international orgatians. The attribution of international legal

personality to an international organization is arpnt in establishing an organization that has
an entity of operating directly upon the internatibstage rather than obliging the organization

to function internationally through its member etat

A. Acceptance of the Personality of the Organization

Many constituent instruments of international oiigations, expressly or impliedly, provide that
the organization in question shall have the legglacity (personality) in domestic jurisdictions
SO as to enable it, for example, to contract oumeqr dispose of property or to institute legal
proceedings in the local courts or to have thellegpacity necessary for the exercise of its
functions. Article 104 of the United Nations Charpeovides that the United Nations shall enjoy
in the territory of each of its members such leggdacity as may be necessary for the exercise of
its functions and the fulfilment of its purposedlhere such kind of provisions exists in
constituent acts of different organizations, ildals that member states of the organization have
accepted an obligation to recognize such legalopatgy within their legal systems. How that
may be achieved and how it will vary from statestate and will depend on the domestic legal

system?

One important question is that “Are states thatrareparties to the treaty in question and thus
are not member states of the particular internatimrganization obliged to recognize the

personality of such organization?”

The relationship between the member states of gemazation and the organization itself is often
complex. The situation is further complicated ugha consideration of the position of third
states (or organizations) prejudiced by the aatiwibf the organization. The starting point for

any analysis is the issue of legal personality.ifarnational organization created by states that
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does not itself pose legal personality cannot leeltbarer of rights or obligations separate and
distinct from those of the member states. It, tfogeefollows that such organizations cannot be
interposed as between the injured third parties tardmember states of that organization. In
such cases, any liability for the debts or delattsibutable to the organization causing harm to
third parties would fall upon the member states.ew&h however, the organization does posse
legal personality, the institution is different. faeate liability implies liability for activities

entered into.

B. Right of Protection for the Staff of the Organizatons (Duty of States to Protect Staff

Members)

Giving protection to staffs of an international angzation goes to the extent of allowing the
organization to bring claims on behalf of the staHlence, particular attention has to be given to
the right of staff members of the organization leit relation with a state. According to the
advisory opinion of the ICJ, in the Reparation cammphasis should be given to the legal
relation of an organization and a state. In theesh@ntioned case, the main issue is whether the
United Nations has the capacity to bring a clairaiagt a state for injury caused to one of its
staff members. Regarding Thus, the ICJ, withoutudising the matter in detail, took the view
thatstates had obligation vis-a-vis the United Natiamsegard to the protection from injury of
its staff members in the course of performing theiies The exact content of the duty to protect
or keep free from injury or damage was, howevet,dmscussed, but it may be inferred that this
was one owed under general international law andldvoorrespond to that owed by states to
other states in respect of the latter’s offici@s the other hand, there may be areas in which
similarity between states and organizations doé¢srist since organizations do not operate or

have powers in these areas.

How about the duty of non-member states? Do theg lsaduty towards the staff members of
international organizations? Establishing the sariste rights of organizations in general
depends on identifying the particular circumstanceshe cases, and determining whether in
those circumstances the obligation is based on fésht or absolute liability, with the help of

any treaties or conventions that may be applicablgeneral international law which may often
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correspond or be analogous to the customary intenzd law that applies between states.
However, still the problem is with non-member staté may be recognized that the finding of
the ICJ in the Reparation case, on the topic afindagainst non-member states, related solely to
the capacity of the United Nations to make suclaan; and no basis on which such a claim
could be brought. The court did not want to disdingscircumstances in which a non-member
state could be said to be in breach of an obligaievards the organization such as would give
rise to a claim. The non-member states do not geeic duties to the organization under the
law. However, a basis for claim may exist in pac case. For instance a non-member state
may be a party to a treaty conferring rights ondtganization from the breach of which a claim
by the latter against the non-member state coulbasise. For instance, Switzerland is a party to
headquarters agreements, though it is not a membesome international organizations.
Breaches of these agreements could give rise tmglhy the organizations. Or again, a non-
member state might have received an agent of t@naation into its territory in circumstances
implying agreement on its part to be bound in tkatment of the agent, by the same obligations
as are incumbent on member states. Moreover, thayebe cases in which the rules of general

international law may be applied by analogy.

“What are the limits of the duties of states to tigit of staffs?” In regards to the protection of
staff, Article 100 of the United Nations Charteoyides in effect that members of the staff of the
United Nations are not to seek or receive instamgifrom governments or other authorities that
their responsibility is to the organization theyvee Similarly the member sates are not to seek
to influence them in the discharge of their resgulity. The constitutions of many other
international organizations have similar provisioBsen if such provisions are not included in
some constitutions, what is stated in them is iafipin the position of the staff of international
organizations as international civil servants. he tReparation case, the ICJ declined to
assimilate the legal bond resulting from the safiohs of the Charter between the United
Nations the Secretary-General, and the staff, éobitnd of nationality existing between a state
and its nationals.
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8.2 The Right to Bring and Defend Claims under Intenational Law

Another important point with respect to internaibnrganizations is the right of organizations
to assert their claims at international law, whéesr international rights have been infringed and
responsibility to them has been incurred. In thpdRation case the ICJ concluded that, as in the
claims by states, the foundation of any internatiaaim by an international organization must
be a breach of an obligation owed to it on therirggonal plane by the defendant stdteannot

be doubted that the organization has the capaoitgring an international claim against one of
its Members, which has caused injury to it by aableof its international obligations towards it.
As the claim is based on the breach of an inteomati obligation on the part of the Member held
responsible by the organization, the Member camootend that this organization is governed
by municipal law, and the organization justified @iving its claim the character of an

international claim.

The court stated that, in the case of an internatiorganization, this capacity followed from its

purpose and functions, as specified or impliedtsnconstituent documents and developed in
practice. In the case of the United Nations, itscfions were of such a character that they could
not be effectively discharged unless the orgaronatiwere regarded as having been endowed
with capacity to bring international claims whercessitated by the discharge of its functions.

The court pointed out that it cannot be supposat .tiall the members of the organization, save
the defendant state, must combine to bring a cégainst the defendant for the damage suffered

by the organization.

The United Nations, as an organization, has thaagpto bring claims against states broadly in
two categories of cases one where, by reason ofvitbegful act of the state in question, the
organization itself had suffered direct loss or dgmto its property, assets, finance or interests.
The second case is in respect of the personablodamage caused to or suffered by a servant or
agent of the organization in the course of hisedytarising out of such an act, and additional to
any damage caused to the organization itself by sdwme act. The court referred to the
inconvenience that would result if the organizatiegre not endowed with a corporate capacity

in the matter.
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Capacity in the first case is easy to concede lsec#uis really a necessary attribute of the
corporate character of the organization and its@&son of international personality. However,
the position with regard to the second categotgds obvious for two reasons. First, the servant
or agent of the organization would also be theomati of the same state which prima facie was
entitled to claim on his behalf, and, Second, antlhy the organization on his behalf might
seem at first sight to be at variance with the ndemally applicable in the case of claims made
by states in respect of persons, that only thes siatwhich the injured party is a national can
bring a claim on his behalfThe court met these difficulties by invoking twoskmaprinciples.
The first was a positive one, which the speciahtiehship between the organization and its
servants required, for the effective dischargeheffunctions of the latter and through them the
discharge of the organization’s own functions, dod the effective preservation of the
independence of both, that the organization shbaice the capacity to extend protection to its
servant, and in case of need to bring a claim srbéhalf. The second principle of relevance was
that the rules concerning the nationality of claiaqplied only to those cases where the
nationality of the injured person formed the sodsib for the legal wrong done to the claimant
state, entitling it to make a claim, and that tké&y not preclude claims by entities of which the

injured person was not national where another pasigying such a claim existed.

Regarding first the Court introduced the probleatisg that the Charter did not expressly confer
upon the United Nations the capacity to includé@srclaim for reparation damage caused to the
victim or to persons entitled through him and tliagrefore, an equity must first be made into
whether the provisions of the charter concernimgftimctions of the United Nations, and the part
played by its agents in the performance of thosetfans, implied for the organization power to
afford its agent the limited protection that wouatzhsist in the bringing of a claim on their behalf
for reparation for damage suffered in such circamsts. The work of the United Nations
necessitated the dispatch of important missiortzetperformed in disturbed parts of the world,
involving the members of the mission unusual gasigerwhich ordinary persons were not
exposed. Further, the circumstances might alsoubk that a claim for any injury done to an
agent of the organization in the performance ohsugssion could not appropriately be brought

by his national state, or that the latter would fe¢l disposed to do so. Efficiency and
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independence of the staff require their protectibime court’s conclusion was, therefore, that,
upon the examination of the character of the femsti entrusted to the organization and of the
nature of the mission of its agents, it becomesrcthat the capacity of the organization to
exercise a measure of the functional protectioitsohgents arises by necessary intendment out

of the character.

Regarding the second issue, the absence of thenahty link, the court explained the special
relationship between the organization and its s#svar organs which did not depend on a
nationality link made it possible for the organieatto make a claim not merely for the loss or
damage caused to itself, but also in respect opésonal loss or damage caused to the servant
or agent himself. The question was “Why, in bmggia claim in respect of a breach of an
international obligation owed to itself, the orgaation should be able to do anything more than
claim for the damage caused directly to itself, sy it should be entitled also to make a claim
on behalf of the agent personally?” If we look fa tight of states to bring action the national
state of an injured alien could bring a claim ohddéof its national since it is regarded as having
suffered injury in the person of its national indamn to having suffered a breach of an
obligation owed to it. In the case of ameinational organization, the international
obligation was something other than the generatrmational obligation to afford certain
treatment to aliens. The obligation arose from iia¢ure, functions and requirements of an
international organization, which normally makengécessary that its agents are able to look it,
and not to any state, even their national stateth® protection while carrying out their duties on
behalf of the organization. There was a duty tordffprotection to agents of the United Nations
in the performance of their functions, which arasea general inference both from the Charter
and from certain related instruments. These generdértakings of the members and Article
2(5) of the Charter required them to render theddhNations every assistance. Thus, the breach
of an obligation owed to the organization gave tihganization, like the national state of an
injured party, its own right in making the clainvea though the claim was in respect of personal

damage to the agent or his defendants.

One thing must be clear from the outset. This éstith of nationality to the right of organization

to bring a claim on behalf of one of its servatitg court further conclude, as a logical coolly,
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that the fact that the injured party was a natiaidhe defendant state did not affect the right to
claim. Since the action of the organization wadact based not upon the nationality of the

victim but upon his status as agent of the orgdiozait did not matter whether or not he was a
national of the state to which the claim was adskdsThus, the possession of the nationality of
the defendant state by the agent did not constémte obstacle to a claim brought by the

organization for a breach of obligation towardedturring in relation to the performance of his

mission by the agent.

The court also dealt with the question of conffigticlaims though an international organization
on behalf of its agent and though his nationalestat connection with the same events.
International tribunals were already familiar witke problem of a claim in which two or more
national states were interested and knew how ttegrohe defendant state in such a case. The
general rule was that priority was not assigneadn® or the other and that neither was compelled
to refrain from bringing an international claim: &re is no rule of law which assigns priory to

the one or to the other or which compels eitheefain from bringing an international claim.

As regards to the relationship with non-memberestathe court found that in principle the
United Nations had capacity to bring an internalarlaim against non-member states in respect
of injuries done to its agents. Since the inteoral personality of the organization though, in
origin the creation of the Charter, existed asralependent objective fact, and therefore existed
vis-a-visnon-members also together with the attributesiaaidents deriving from the Charter
and from the Charter and functions of the orgaronaas thereby created, along with it went the

capacity to bring international claims.

From the so far discussions, it is easily to obsdahat focus has been on the practice of the
United Nations in relation to organizational resgbility, and its capacity to bring claim and
defend case on behalf of staff members of suchnargtions. It is also believed that the same
could be said with regard to other organizationsluting the African Union. Hence, the
aforementioned discussion has great importancenatyze and study the responsibility of the
African Union.
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8.3 Responsibility of International Organizations b the African Union

Once the existence of international personalityifid@rnational organizations is conceded, it is
not difficult to infer that, just as organizationan demand responsibility of other international
persons because they have rights at internati@wgl $0 they can also be held responsible to
other international persons because they have atlditgs at international law. Sates have
international responsibility in general since théuties flow from the control they have over
territory, airspace, etc, or from their relationghwother international persons arising from the
treaties or otherwise. In the case of internati@rghnizations, they generally have no control
over some of the elements over which states ham&atpbut they have a certain amount of
control over persons and enter into treaties, agee¢s and other relations with other
international persons which could give rise to iné&ional obligations generating responsibility

in the appropriate circumstances.

In the following paragraphs, we will analyze thespensibility of other international
organizations towards the African Union. Internasiborganizations are liable for breach of
international agreements. Their failure to carry obligations under such agreements would
involve their international responsibility. Undeblg, there are international agreements entered
into by other international agreements. These miatésnal agreements generate international

responsibility in the event that the organizatitaiked to carry out their obligations.

There can be no doubt that under customary intemetlaw, possibly on the analogy of the law
governing relations between states, internationglamzations can also have international
obligations towards other international personsimgi from the particular circumstances in
which they are placed or from the particular relaships. There are situations in which
organizations would be responsible under custonmatgrnational law for the acts of their
servants or agents, when they are acting in thieqpeance of their functions, or of persons or
groups acting under the control of the organizatisuch as armed forces in the case of the
United Nations. From, this we can understand tloausiclering the African Union as person,
other international organizations, which have legafsonality have obligation towards the

Union, in case there is a failure on their dutye @ontent of the obligations of the international
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organizations could easily be identified in theeca$ constitutive instruments, other treaties or
other agreements, depending as it does on theatation and application of such instruments.
In the case of customary international law, ashim ¢ase of obligations owed to organizations,
the obligation will be based on fault, risk or aloge liability, as the case may be, depending on

the obligation and the content of the applicablgt@mary international law.

What are the responsibilities of international oigations towards the African Union? At its
fifty-fifth session in 2003, the International La@ommission adopted the general principles
concerning responsibility of international organia@as. Draft Article 3, which is modeled on
Articles 1 and 2 of the articles on the respongibibf states for internationally wrongful acts,
provides:
(1) Every internationally wrongful act of an internatial organization entails the
international responsibility of the internationalganization.
(2) There is an internationally wrongful act of an imtational organization when conduct
consisting of an action or omission:
(a) Is attributable to the international organizationder international law; and
(b) Constitutes a breach of an international obligatiasf that international

organization.

Therefore two requirements must be satisfied for imternationally wrongful act of an
international organization to occur: the conduct gnestion must be attributable to the
international organization, and the conduct mustlate an international obligation of the
organization. The obligation may result either from treaty binding the international
organization, or from any other source of interor@dl law applicable to the organization. Based
on the above analysis, any international person @gmomits wrong against the African Union is

internationally responsible.

Questions for review

1. What is the responsibility of the African Unionttord parties?

2. What are the responsibilities of states and othgardzations towards the African Union?
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What does responsibility mean?
Are international organizations responsible torthets?

Compare and contrast the responsibilities of omgdmins with that of the state.

o g k& w

Identify the difference between the 1969 Vienna v@&wmion on law of Treaties and of
the 1986 Vienna Convention on the Law of TreatieBveen States and International

Organizations or Between International Organization

Unit Summary

Once an organization has acquired legal personatigyitably it will be responsible for its acts
in the international arena. Several instances shbe responsibility of international
organizations. Many cases have been referred iarthiee body of this chapter, particularly with
respect to the liability of the United Nations. Hewer, it is important to bear in mind that there
is a clear distinction between the internationajaoization and the member states of the
organization. This is true from the general pritespof legal personality. If an entity has
personality, it has a separate existence distimminfthe constituent entities. International
organizations have the right to bring and deferaahts. Accordingly, the African Union, as an
instance of organization with full legal personglivill have the same right. Other organizations
have also responsibility to the African Union. Tinaans in case the African Union or its staff
members sustain damage by those organization$orimer has the right to claim over. The act

may be either positive one or an omission.
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Chapter Nine

Amendment of the Constitution of the African Union

As it is common to other types of laws, amendménh® African Union constitutive instrument
is another issue of interest. The procedures ofndment of most domestic laws, particularly
constitutions of a given nation, are to be founehdly stipulated in the instrument itself. The
same is true of the constitutions of internatiarglanizations. There are provisions in the United
Nations Charter dealing with the amendment of thar@r. This chapter deals with mechanisms
of amendment of the Constitutive Act of the Africlinion. The procedures to be followed in
amending the constitution of the Union are deathwn detail. Some of the principles important

in the making of decision in the Union are alsa@dssed in this chapter.

After the completion of this chapter, studentsepected to:

» Understand why amendment procedure is necessary;
» Compare and contrast the consensus and majoritgipiés in decision-making, and

» Explain how the Constitutive Act can be amended.

9.1 Introduction

In most of the constitutions establishing interoadl organizations, there is a specifically
provided provisions(s) meant to regulate how thestitution or a part thereof might be
amended. Amending, or revising as it sometimeslled, an instrument, as its name suggests
involves some changes in the content or form ofstrae and it still may mean just rectifying an
arithmetic or simple word error. It refers to chemggthe existing form, somehow, by way of
reduction, alteration or addition without changthg whole material as such.

One can simply see why amendment might be neceasaryhe wisdom in providing the ways
of affecting it. To begin with the simple issuerettifying minor errors in a given constitution or
instrument, it is recognized that the draftershef instrument under review may not be perfect in

all their doings. Thus there might be silly erromich still may compromise its quality even
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though it may not affect the content. Thereforeadnordance to the existing way of amendment,
such errors when identified and the necessary tiondifulfilled, must be rectified. As to the
amendment in the content of the constitution, thification is so vivid. From this angle,
different scenarios might be considered. For irctabbecause of the nature of a language, the
meaning of a word or a phrase might change ovee.tifhus, a word signifying some idea may
through time mean something else. Therefore, ifctestitution contains a word of such nature
in it, through the application of amendment, ited® to be corrected by replacing the same with

an appropriate term/phrase which reflects whattenided in its existing understanding.

Another possible scenario is that the framers gizan instrument/constitution may use vague or
ambiguous terms. It is to be recalled that a texmague if it poses difficulties in figuring ous it
meaning, whereas ambiguity arises when the tersusseptible to different interpretation and
thereby mean different things from different pectpes. If an instrument contains such a term,
to mitigate possible controversies on its meanihgiay be amended and hence the availability
of amendment procedures is important. Still anofieenario which might necessitate amending
the content/meaning of a term is where there isamge in the demand of those governed by that
instrument and the existing term/phrase or expoessi else a full provision does not reflect the
new interest. Simply stating, there might be a gylchange which might necessitate the
amendment of a constitution or part thereof in saclay that it can reflect the new policy.
Lastly, amendment may be found necessary with toeiroence of some relevant phenomena
which the material ought to regulate. In this respg goes without saying that with the advent
of technology, or emerging attitude of the societgw issues might arise which was never
foreseen by the framers of the instrument or widoks not receive the attention that it now
requires. Thus, the material might be requirechtmiporate such the issues which in turn, would
require amending the same. It, is therefore, evidemending an instrument or part thereof is

necessary.

As a result it is important to provide ways of etfeating the amendment. When the need arises
for an amendment, the responsible organ who ctletsnaterial shall not be left helpless as to
how to amend it; other wises there shall be a owetsy as to how the amendment can be

implemented. To the extreme, the constitution shatl be subject to arbitrary mutilation. To
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achieve these goals and thereby mitigate or avie&d rtegative consequences, the relevant
material shall contain a provision or provisions liow it can be amended. That is also why

different constituting materials provide a procedan how to effect the amendment.

One may as the relationship between interpretatemmd amendment of a given
material/document. It is true that interpretatioigim be helpful in clarifying the correct meaning
of a provision or some provisions of a given malerThis is mainly accomplished without
incorporating a visible change in the materialatdh This means, in case of interpretation, there
won't be a change in the look of the material att gzereof. In case of amendment, on the other
hand, the same effect is to be brought by someastie in the look of the previous material.
Besides, interpretation mainly happens in caseoafroversy over the subject matter and it is
done by an organ having a judicial power or anitutsbn vested with the power. But
amendment is undertaken by the organ enacting #terial even though this might not always

be the case.

Almost all state constitutions and internationgjanizations have incorporated some provisions,
specifically dealing with the issue of amendmerite Bmendment procedures have variety of
forms. In some constitutions, amendment may beiethrout by a single organ like the

parliament, whereas in others, it may involve otbrgrans as well, and still in others, the people
concerned might participate in the amendment psockesthe same way, some constitutions
require very stringent yardsticks in a given orfanthe amendment, whereas in others, just a

simple majority might suffice for the amendment.

Related to this, there are sometimes cases wheoaditution demands different standards for
the amendment of different provisions in the safffese provisions which are considered to
contain an issue the amendment of which requirdgagh consideration might require very
stringent criteria for their amendment. On the otiend, provisions dealing with matters, which
are relatively, of lower importance, can be amentdgdusing a simpler procedure. This
difference can be best understood by comparing 8%(1) and (2) of the FDRE Constitution.
Moreover some provisions in some constitutionscampletely immune from any amendment.

These are provisions which are deemed to be ofnparat importance to continue as they
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appear in the constitution. These are provisiorschv are deemed to be of paramount

importance to continue as they appear in the doitisin.

Ordinarily, there is a process to be followed beftre actual start of the work of amendment.
This is commonly named as initiation or proposaldmendment. Thus, an idea shall come from
some organ initiating the amendment of a given pa document. The organ which might

propose the amendment may be the organ which rgggoi undertak the amendment decision
but with different and usually with less stringeatjuirements on the initiation stage. It should
note also be that the organ empowered to amenayithave the capacity to initiate. Indeed some
constitutions make it for the public to initiateainendment. While some constitutions may not

clearly provide how initiation can be effected.

Having considered these introductory issues on dment in general, let's now proceed to see
how the matter is addressed under the Constitétoteof the African Union. For the reasons

discussed above or for other attendant justificestidhe Constitutive Act has incorporated a
separate provision i.e. Art. 32 for regulating ib&ue of amendment. For a better analysis, let's

reproduce the provision:

Article 32

Amendment and Revision

1. Any Member State may submit proposals for thenament or revision of this Act.

2. Proposals for amendment or revision shall bensittied to the Chairman of the Commission
who shall transmit same to Member States withiriytlt80) days of receipt thereof.

3. The Assembly, upon the advice of the Execubua €, shall examine these proposals within
a period of one year following notification of Member States, iccardance with the
provisions of paragraph 2 of this Article.

4. Amendments or revisions shall be adopted byAisembly by consensus or, failing which, by
a two-thirds majority and submitted for ratificatidy all Member States in accordance with

their respective constitutional procedures. Thegllstnter into force thirty (30) days after the
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deposit of the instruments of ratification with tBkeairman of the Commission by a two-thirds
majority of the Member States.

According to the provision, any member can subnpt@osal for amendment. It seems that a
state that initiates the amendment of a given growishall only come up with a starting work

on why the amendment is required and how the pimvishall be amended.

The whole amendment process involves the ChairrhtredCommission, the Assembly, and the
Executive Council, in addition to the member statdsch give effect to the amendment by
adopting the same in accordance with their resgegirocedures. Each of these organs has
separate responsibilities in the entire procesanoéndment. The Chairman of the Commission
serves as intermediary in receiving the amendmemqgsal, and then in transmitting the same to
other member states, and lastly he/she receivésuinant of ratification from member states.
Thus, one can safely say that the Chairman of trar@ission has a minimal involvement as a
facilitator.

The other organ that takes part in the amendmertteps of the Act is the Executive Council.
The Council has only an advisory role. The decigiole among the organs resides on the
Assembly, which according to Art. 6(2) of the Astthe supreme organ, since it is the one to
adopt it. Adoption is crucial for the intended amierent to get implemented. The assembly is
given a one year time to examine the proposalHeramending the constitutive act or a part
thereof. It is after such a thorough investigatmm the feasibility of the proposal that the
Assembly will decide on whether to adopt it or nihe adoption or the positive favour towards
the proposal by the Assembly seems to be a prewomdor the states, in their capacity as states,
to have a deliberation on it and ratify it in act@mmce with their respective laws. In Ethiopian
case, this means, the House of Peoples’ Represestaliscusses and ratifyes any amendment
on the Constitutive Act, as part of internationgte®ements, as envisaged under Art. 9(4) and
Art. 55(12) of the Constitution; the Assembly haditst adopt the proposal for amendment.
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The next relevant issue is how the adoption procébe Act under Art. 32(4) provides
alternative ways of making decisions to adopt ampgsal for amendment: by consensus or by

two-third majority.

9.2 The Consensus Principle

How does a decision pass by consensus?

Majority of the authorities on decision making aeficonsensus as a decision-making process
that fully utilizes the resources of a group. Mastues involve trade-offs and the various
decision alternatives goal not satisfy everyonemf@lete unanimity is not the goal- and it is
rarely possible. However, it is possible for eactividual to have the opportunity to express
his/her opinion, to be listened to, and acceptaugrdecision based on its logic and feasibility
considering all relevant factors. This requires mhatual trust and respect of members it that

given meeting and an understanding environment.

Consensus takes more time and members’ skill; s usts of resources before a decision is
made, it creates commitment to the decision araftén facilitates creative decision. It gives
everyone some experience with new processes afatien and conflict resolution, which is
basic and important skill-building. For consensosé a positive experience, it is best if the
group has 1) common values, 2) some skill in grpopcess and conflict resolution, or a
commitment to let these be facilitated, 3) commitimand responsibility to the group by its
members and 4) sufficient time for everyone to ipigmdte in the process, according to some

writers.

Thus, consensus decision represents a reasonatiodethat all members of the group can
accept. It is not necessarily the optimal decismreach member. If all the group members feel
in this way, a consensus is reached as it have defared. This implees that a single person can

block consensus if he or she feels that it is icessary.
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Consensus does not mean that everyone thinks ttbatidcision made is necessarily the best
possible, one or that he/she is that sure it wadlky It means that to come to decision, no one
feels that her/his position on the matter is miguatbod or that it isn‘t given a proper attention.
Hopefully, everyone will think it is the best dedois; this often happens because, when it works,
collective intelligence does come up with bettdusons than individuals could. Thus, it should

be borne in mind that consensus shall not be takesynonym with unanimity as such.

Good consensus procedures lead to excellent desjdot it costs of time. The advantage is that
everyone's contribution is valued, and as the eedyene alrines at some kind of agreement. In
addition, as a consensus decision is preconditibygorticipation of everyone in a group, as it
maximizes "buy-in" and effort from group membersindg decision making and execution Its
disadvantage is that it requires considerable skithe members in the process, and relies less

on the rule of a chair.

In general, deciding a matter by consensus aingagiing the consent of all the concerned
participants, and it presupposes everyone’s ppdiicn and knowledge on the subject matter
under discussion. It's time-consuming and at thmeséime difficult to attain, but it results in a

decision that is informed and well substantiatee. on

It is through such a procedure that the Act reguilee Assembly to pass a decision on the
amendment proposal as a priority. The Act seenssiggest that every attempt shall be made to
get the adoption of the proposal by consensus.dddt is an amendment proposal brought
before the Assembly which requires consensus,Ibatits decision requires the same as per Atrt.
7(1) of the Act. An exception is made under the essgmmovision in deciding a procedural matter
including a question as to whether a matter unasaudsion is procedural or not. Thus, if the
proposed amendment is of procedural nature, themsly may, by a simple majority, adopt it
and then submit it to member states for ratificati®ne may legitimately doubt as to whether
such a time consuming venture of reaching consecende a reality for the Assembly which
ordinarily meets once a year as per Art. 6(3) ef Alct. If consensus can not be reached on the

adoption, there is still a chance to get it adofethe two-thirds majority.

Page | 211



9.3 The Majority Principle

As indicated above, the majority system of decismaking is taken as a last resort in the
majority of issues under the competence of the mbbe This principle of decision making

involves voting, which is not the case in consenslisis mostly best described in

contradistinction with consensus. Voting is a mebysvhich we choose one alternative from
several. Consensus, on the other hand, is a prafesgnthesizing many diverse elements
together. Voting is a win or lose model, in whickople are more often concerned with the
numbers it takes to "win" than with the issue ftsébting does not take into account individual
feelings or needs. In essence, it is a quantitatather than qualitative method of decision-

making.

The majority principle as a quantitative may haviéetent standards like the known simple
majority (50+) or 2/3 majority, 3/4" majority, etc. It is a system of decision makiniecion
which is adopted in different international instremts and national constitutions. For instance,
the Charter of the United Nations can only be aredraly two-thirds majority vote as indicated
under Art. 108 of the same. Similarly, the FDRE &td@ation under different provisions provides
for majority vote of different degrees in makingfelient decisions of the House of Peoples’
Representatives, and that of the House of Federationitiating and finally amending of the
constitution (see Art. 59, 64, 104, 105 of the Gitson among others.).

Majority system is also called at parliamentarygeure or democratic vote. A majority vote is
useful for bringing large numbers of people in tsiregle decision with minimal cost. It can also
set the stage for debate between people who hawggstiews about a decision, particularly for
people with comparable power in a group. In addijtib has the advantage of producing speedy
solutions that are satisfactory to the majority pErticipants. The disadvantage is that it

encourages factions and intrigue, and results mless situations.

There are different degrees of majority votes. Aadong the range of possibilities, the
Assembly to adopt an amendment proposal is supptmssdcure a two-thirds majority. This

majority vote level is also opted under the Unikations Charter and different provisions of the

Page | 212



FDRE Constitution. It is a way that enables a talicarry the consent of the great majority
though it far falls behind a consensus. More thé%o ®f the participants is required to make a

decision.

According to the last prong of the amendment piowi®f the Act (Art 32(4)) the adoption of a
given amendment proposal whether by consensuseofAsisembly by consensus, or by a two-
thirds majority it is not suffice for the propogalhave an effect. It also requires the deposit of
the instruments of ratification with the Chairmértlee Commission by a two-thirds majority of
the Member States and then has to wait for thlatys.

9.4 The Consensus and Majority Principles Combined

It is hoped that students are well acquainted withprocedures of amending the Constitutive
Act. It is indicated that making decisions by carses is preferred to other ways of decision
making. This may not always be the case. The Ast plovides for the possibility of the two-
thirds majority vote as an alternative. Thus, tleenbination of the two the principles are
allowed under the Act. Which can be justified.dtalways better to secure the consent of the
whole in making a decision as this ensures the #maglementation of the decision. Hence, it
is good thought of the Act to demand consensustthb priority in making a decision on the
adoption of amendment proposal. Given the diffieglbf reaching on consensus, the possibility
of majority vote with a better degree (two-thiréshlso a wise wayout. Move towards majority

vote is a last resort under the Act.

In accordance with the above-discussed procedtinesConstitutive Act has been amended
substantially at the 1st Extraordinary Sessionhef Assembly of the Union in Addis Ababa,
Ethiopia, on 3 February 2003 at by the 2nd Ordiraegsion of the Assembly of the Union in
Maputo, Mozambique, on 11 July 2003. The amendngenbw bearing the name Protocol on
the Amendments to the Constitutive Act of the AdricUnion. The Protocol with 13 provisions,
has amended different parts of the Constitutive. Atte changes made as the result of the
amendment ranges from simple grammatical and ushgeges to substantial modification of

some provisions.
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Questions for Review

1. Is there any procedure that shows the manner aéndment in the Constitutive Act of
the African Union?

2. What is the between amendment of national contrisf taking the Ethiopian case) and
that of the Constitutive Act of the African Union?

3. What is the esseme of a the consensus principle?

4. What is the esseine of the majority principle?

5. What does Article 32 of the Constitutive Act of thisican Union imply?

Unit Summary

Amendment or revision of different instruments iway of modifying a preexisting provision or
a part thereof in a given instrument. Amendmeng psocedure, exists as a way to rectify some
errors, inconsistencies, and to cope up with ptssihanges. As these and other related
happenings may appear in all circumstances, alnadistthe international and domestic
instruments provide for procedures regulating homeadment can be effectuated to minimize
possible misunderstandings as to who can do tithhaw. The same is true for the Constitutive
Act of the African Union. As per Article 32 of th&ct, different organs are mandated in the
amendment process beginning from initiating an atmant proposal to interesting it into force.
Among the organs, the Assembly as a supreme or@ai lerucial say in adopting the proposal.
It is the dictation of the Act that decisions by thssembly shall be made by consensus. But if
this is lacking, the amendment is not realized #edtwo-third majority decide it. In 2003, just
seven months after the adoption of the Act, it vemsended pursuant to the amendment

provision. We can also expect amendments to cortieeiforthcoming future.
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Chapter Ten

Dissolution and Succession of the African Union

As there are procedures for the coming in to ngalitorganizations, there are also procedures in
dealing with their cessation. This chapter focuseshe dissolution is of the African Union. It
also deals with succession, which is highly relatedthe concept of dissolution. Critical
guestions with regard to dissolution of organizagion general are raised to make reference to
the African Union case. Instances of dissolution iofernational organization and their
succession are also another area of discussiorhign chapter. Moreover factors for the
dissolution of international organizations are tedth. The manner of successions and the
rights and duties of members’ states of the digzblgrganization are also considered in the
entire discussion of the chapter.

Objectives

After the completion of this chapter, studentsepected to:

» Define dissolution;

* Analyze different modalities of dissolution of imational organizations;
» Discuss manners of dissolution in the African Uniestrument (if any);

» Explain instances of dissolution;

» Define succession, and

» Differentiate between dissolution and succession.
General
Generally dissolution is not defined, but it isated to a cessation of the existence of an
organization and these it is counterpart to thatme or establishment of an organization.

Complete dissolution brings the functions of anamigation to a complete end, which is of

course rare.
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The important questions in relation to dissolutddrnnternational organizations is that “Who has
the power to decide on the issues of dissolutiofiDbes such power rest solely the member-
states, or does the organization itself have aisahe matter?”’In case of the latter, “Which
organ, and which procedure?” It is here, that 8msé relationship between the organization and
its members manifests itself once again. Those vidw organizations as mere vehicle for their
members incline to accept that dissolution is tbé frovince of the members, whereas
proponents of the view say that organizations haveeparate identity incline to allow the
organization to have some formal powers regardsigwn dissolution.

The ultimate question to judge the autonomous exe¢® of international organizations is
whether member states can simply dissolve an iatiemal organization -or replace it by another
one-once its functioning is no longer consideredessary. From the perspective of states
creating international organizations to performtaierfunctions, they cannot or do not wish to
perform themselves. One would argue that orgawizatare primary tools in the hands of their
member states; and, if it is not longer neededprapriate, tools obviously lose their relevance.
It is this approach that would seem to have dorashaturing most of the life and times of
international organizations. Since the attributadrpowers principle remains at the heart of our
understanding of international organizations, #téel must wait for whatever response national

governments decide to leave them, if they do at all

10.1 The Modalities of Dissolution

It would be convenient if the constituent chartdr inoternational organizations contains
provisions on when, how and through what means ssiple dissolution of the organization
could be implemented. But this is not normally tase. The emerging question is whether the
law of international organizations contains geneud¢s and principles on the dissolution and
succession of its objects. An international orgatan is created with a view to its performance,
rather than with a view to its demise, and it migften be difficult enough to get states that
agree on what the organization may do and howoitilshgo about things so that no energy is left
to negotiate the topic of dissolution.
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There are, however, exceptions. Article VI, Parafsthe Articles of Agreement of the World
Bank provides for a permanent suspension and subsegeasing of all activities of the Bank
upon a majority decision of its Board of Governaad lays down in some detail what will
happen with outstanding obligations. Similarly, iélg xxv, Section 2 of the Articles of
Agreement of the IMF provides for its liquidatiory llecision of the Board of Governors,
presumably by majority vote. Nevertheless, theee exceptions, and since guidance is rarely
provided by the constitutions in any explicit terriismust be sought elsewhere, and it is here
that the precise relationship between the organizaand its members may well color the

solution finally chosen.

Thus, on one view, the organization as such hasirtherent power to terminate its own

existence, regardless of whether or not its carigiit makes any reference thereto. According to
this view, a decision to dissolve should follow tlegular decision-making procedure within the
organization or, where several such procedures, eskisuld follow the regular decision-making

procedure within the organization or, where sevenah procedures exist, should follow the one
reserved for important decisions. Thus, such as@@timay come to involve several organs. It
could be argued, for example, that termination e European Commission would only be
possible upon a proposal by the Commission and tiperadvice of the European Parliament;
while with respect to the United Nations, such ppraach would amount to, probably a decision

by the General Assembly upon the recommendatiadheoSecurity Council.

While this view is not without attraction, it is naithout problems either. One such problem is,
the choice of the proper decision-making procedaree followed. This alone may cause all
sorts of haggling. Another is that a decision tesdlve may, where decisions are to be taken
unanimously, be blocked by a single member-statehwivould clearly create an unworkable

situation.

On the other hand, the main point (and possiblaciton) of scenario involving the organs of
the organization concerned is that they prevent rtfember-states from circumventing the
organization, as it were. Thus, as a matter of thee,members of an organization would not be

allowed to terminate the organization's existeneRirid the organization’s back, without the
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consent of the organization itself. Yet, the theacguires a distinct air of artificiality. Surely,
one might argue at the end of the day that thenmgton is the aggregate of its members.
Undeniably it was created by them. So they can @ééstroy it. Others would say, however, this
ignores the separate existence of organizationsleWhey may be created by states, they
become actors in their own right; so if liquidatisnan issue, the entity to be liquidated should
be consulted as well.

A second approach aims at doing at least somesgusiithe idea that organizations may lead a
separate existence, but it should not so far anale them to decide on their own fate. This
approach would allow for termination of an orgatima by way of concluding a subsequent
agreement. Here, unanimity is built-in (in the serikat one would need all parties to the
constitution to agree to a new treaty), and ihis tinanimity which can be seen as a safeguard
for the organization. The organization is protedigdthe fact that it needs only one member-

state to block its liquidation.

A third approach, which eventually outsmarts mosttlee problems of dissolution and
succession, and which has received support in featént practice and recent scholarship, is to
graft a new organization on the remains of the gcedsor, or to build a new one around the
remains, in whole or in part, of a predecessor.

Thus, the new WTO was built around the frameworkhaf existing GATT, and it could be
argued that the European Union also grafted iteelio an already existing structure the

European Community.

Whether or not a particular organization wisheprtwvide in its constitution for the contingency
of dissolution it depends upon political factorowever, it is somewhat unlikely in the case of
an organization like the United Nations, where pmrence is the aim. It was similarly not
provided for in the League of Nations. Dissolutisnhowever, very sensibly anticipated in the
constitutions of the financial agencies, since sagéncies will inevitably face the problem of
disturbing the financial assets. Hence, it is comnto find detailed provisions in Bank

Agreements providing for dissolution by a vote loé tmajority of the Governors, exercising a
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majority of the total voting power. The analogytbé winding-up of a company in municipal
law is striking. Payment of creditors and claimietgriority over distribution of assets, and this

distribution is in proportion to the shareholdirfgpanember.

It was in the absence of any constitutional pravisior dissolution that the League Assembly,
without any formal convening of the Council, dissm the League by its own resolution of
April 18, 1946; all that survived was a Board ofludation, established for the sole purpose of
liquidation of the affairs of the League. A similzaise, and perhaps even more questionable, is
the method adopted in to dissolve the P.C.1.J.tegplution of the same date; one might have
expected this to have been done by the Stategepantihe Statute.

10.2 Dissolution under the African Union Constitutve Act

One of the traditional criteria to establish whetbenot an international entity could be regarded
as international organization is that it shouldelséablished by international agreement. Hence,
one could argue that dissolution and successidntefnational agreements is a question to be
settled by the general rules of treaty law. Indebhd,law of treaties may still play a role when
conflicts between the contracting parties arishweégard to, for instance, the possibilities to
terminate or suspend a treaty. In practice, howeweralmost all cases of dissolution and
succession, arguments are drown from the consgtudocument of the organization or from
international institutional law, the body of rulasd principles representing the unity in diversity

in the law of international organizations.

Does the Constitutive Act of the African Union pide the manner of dissolution? To answer
this question it would be wise to refer to the emitof the Act. With this specific question there
is no clear provision, which provides the dissalntof the Union. Hence, in the absence of clear
rule in the procedure of dissolution, no one cansiare tell the manner of dissolution. At this
juncture, a resort to international practice wobtlp in order to determine the position of the
Constitutive Act. Some argue that there is a gér@raciple of international institutional law
that an organization may be dissolved by the damisgif its highest representative body (the

general congress) when there are no provisionsrgmgedissolution. Therefore, since the Act
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fails to provide the possibility of dissolution d@he Union, we would follow the above

interpretation.

10.3 Succession

Reasons to dissolve an international organizatiag be the completion of its tasks or the taking
over of these tasks by another organization. Ssaweds usually defined as the transfer of
functions from one organization to another, ofteis iaccompanied by the transfer of ancillary

rights and obligations.

Succession is, not necessarily connected with ldissp; it presupposes that a political decision
has been taken to transfer the functions, assetdiabilities of the one organization to another
(whether already in existence or new) either in har in part. The completed nature of the
problems involved can perhaps be illustrated byuating briefly the methods used in the

succession of the United Nations to the League.

With the League it was known, in 1946, that, poéitly speaking, the United Nations was the
successor to the League even though neither thebBxdom Oaks proposals referred to the
League. Regarding the transfer of its functiong pweparatory commission of the United
Nations, which had a report of the League’s owndbkge Committee before, declined to accept
the idea of a transfer of functions and insteadevéew of the many desirable functions was
undertaken to the United Nations or the specialiagéncies. The review of the political
functions was undertaken by the General Assemlolg,the review of the technical and non-
political functions by ECOSOC,; the acceptance @f ttansfer of any particular function was

done by resolution of the Assembly.

Whether one organization has been dissolved ardcexh by a new legal entity it depends on
the intention of the member states as reflectethéninstruments effecting the constitutional
change. However, it may be doubted whether pradticelate provides any firm rules on

succession of international organizations. Of ceucertain principles would seem to emerge

from practices and the law of treaties.
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The first is that the capacity of a successor degaion to accept a transfer of functions may
arise either from express or implied powers. Theosd is that the obligation of states to
recognize the effectiveness of such a transfer rpepon their consent, express or implied.
Since there is no rule of automatic successionfdira of transfer, therefore, should be such as
to indicate consent and can, therefore, be expesseither parallel resolutions of the two
organizations, or in amendment to, or specific #naat in the constitutions of both

organizations.

The most that can be derived from the notion otiecession or organizations is a functional
substitution. In this perspective, it does notlyealatter whether a function is exercised by one
organization or by the other. Related competenoeceaily be transferred to other organizations

as well.

Questioner for Review

Explain the meaning of the word ‘dissolution’.
Compare and contrast dissolution and succession.
Analyze the different modalities of dissolutioninternational organizations.

Enumerate some instances of dissolution.

a kr w0 Dn P

Do you believe that the Constitutive Act of the ié&n Union has devised. mechanisms
for its dissolution?
6. Give examples of dissolution and succession ofmatgonal organizations that has been

accused.
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Unit Summary

Regarding the dissolution of international orgahares, we have seen that the League of Nations
could be a good example that dissolution is possélen in international organizations.

International organizations follow several modabtiof dissolution. Reasons for dissolveing an
international organization are many. For instaricejay be the successful accomplishment of
the goals of the organization. The taking overhef tasks of the organization by another organ

can also be another justification.

The other very important point we raised is sudoassThere is difference between succession
and dissolution. Succession presupposes a poldmekion on the transfer of all the rights and
duties of the organization to an already existingaanew form of organization. An important
guestion here is that “What has happened to the ©8Bn we say that the African Union has
succeeded the OAU?
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Chapter Eleven

Dispute Settlement in the Framework of the AfricanUnion

The problem of solving disputes between stateslédsto the creation of a wide range of
procedures including negotiation, good-office, imgumediation, conciliation, arbitration and

judicial settlement.

The dream of the regional peace, entwined withdacial body for resolving disputes is not

unique to Africa. Generally, the settlement of digs, between states by judicial action is only
one facet of the enormous problems of the maintan international peace and security. In
the period of the United Nations Charter, the uséorce by individual states as a means of
settling disputes is impermissible. According t@ t@harter of the United Nations, peaceful
settlement is the only available means. Howevesretlis no obligation in general international
law to settle disputes; procedures for settlemgnfdomal and legal procedures rest on the

consent of the partiers.
Article 4(e) of the Constitutive Act states the di¢ée seek peaceful resolution to conflicts among

Member States of the Union through such approprisans. For this purpose, the Union, in its

Article 18 of the Constitutive Act indicates foretlestablishment of court.
Objectives

At the end of this chapter students will be able to

Define dispute properly;

Mention the possible meanness of settling disputes;

Appreciate the mechanisms of settling dispute enAfrican context;

Y V VYV VY

Analyze the strengths sides and drawbacks of thieakf Court of Justice in settling

disputes.
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> Reflect their views on the merger of the Africanu@af Human and Peoples’ Rights
and the African Court of Justice; and

» ldentify the procedures followed by the court dgrthe settlement of disagreements.
11.1 The African Court of Justice

As you recall we have discussed the African Colijustice in Chapter three of this material.

The previous discussion is mainly focused on therCaf Justice as one organ of the AU. In this
chapter we discuss it again, from different perpecas one major organ of the AU established
to settle possible disputes that may arise fronfleidiht aspects. To avoid redundancy, this

chapter emphasis On the procedural and internatimgppractices of the court.

As provided under article 18 of the Constitutivet.Athe Union has its own Court of Justice This
is an institution envisaged in the Constitutive Atthe African Union. The OAU did not have
an Inter-African court. This new court assists &ttlsng legal disputes between member

countries and helps to secure justice against $ewraan rights abuses anywhere in Africa.

The Merger of the African Court of Human and People’ Rights and the African Court of

Justice

It is general observation that institutional strgneging has characterized the transformation of
the OAU to the African Union. One result of suclvelepments is the decision of the African
Heads of States and Governments of the African tJtaantegrate the African Court of Human
and Peoples’ Rights and the African Court of Jestic its 3 Ordinary Session in July 2004, the
African Heads of States and Governments adoptessalution to the effect that the African
Court of Human and Peoples’ Rights and the AfriCaurt of Justice should be integrated in to
one court. The subject of the merger or integrabbhese courts was first raised during the
negotiation of the draft Protocol on the Africanu@oof Justice in April and June 2003. During
the negotiation, hot debate was made raising thé@srend demerits of a decision to merge the

courts or to keep them separate.
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At any rate, a Protocol on the Statute of the AfnicCourt of Justice and Human Rights has been
drafted. The Protocol provides the replacemenhefRrotocol to the African Charter on Human
and Peoples’ Rights on the Establishment of ancAfriCourt on Human and Peoples’ Rights,
adopted on 10 June 1998, and entered into forc25odanuary 2004, and the Protocol of the
Court of Justice of the African Union, was adopted11 July 2003. The same Protocol also
provides that the references made to the Courustice in the Constitutive Act of the African
Union to be read as a reference to the African Caofudustice and Human Rights. According to
this Protocol, the functions of the Court are memtd under Article 2 of the same Protocol.
Thus, the African Court of Justice and Human Rightthe main judicial organ of the African

Union.

The court is composed of 16 judges with term offiéesix years and may be re-elected only
once. The independence of the judges is fully estsur accordance with international law. It is
envisaged that the court shall act impartially;lyaand justly. To materialize this performance of
the judicial functions and duties, the court asdudges shall not be subjected to the direction or

control of any person or body.

As per Article 16 of the Statue of the African Coaf Justice and Human Rights, the Court has
two sections. A General Affairs Section composed afompetent judges, to heart all cases,
Article 28 of the same Statute. The Human RigletstiSn is competent to hear all cases relating

to human and/or peoples rights.

11.2 Its Procedure

As provided under Article 38 of the Statute, thegadure before the court shall be laid out in the
rules of court taking account the complementaréyween the court and other treaty bodies of
the Union. Accordingly, many of the detailed proaess of the court are to be found in the rules
of the court. But some of the major rules in thartprocedure are stipulated in the Statute itself.
Article 39 of the Statute tells us the proceedimgthe court, is in principle public. That means,
the hearing is public. However, the court on itsnomotion or upon the application of the

parties, can decide closed sessions. It is alsgrestjthat a record of proceedings shall be made
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at each hearing and shall be signed by the regeti the presiding judge of the session. What
is the position of the Statute in case there iauléparty? In this case, there is what is known as
default judgment. That is whenever one of the partioesn’t appear before the court, or fails to
defend the case against it; the court shall proteednsider the case and to give its judgment.
All decisions are to be made by a majority of thdges present. In the event of an equality of

votes, the presiding judge shall have a casting.vot

Judgments and Decisions

The court is required to render its judgment withhdays having completed its deliberations.
On the contents of the judgments, all judgmentdl skate reasons on which they are based and
contain the names of the judges who have takenimpahne decision are written. The judgment
shall be signed by all the judges and the partebe case shall be notified of the judgment of
the court. The decision of the court is bindingtioa parties. If, however, the judgment does not
represent the opinion of all the judges, any judbell be entitled to deliver a separate or

dissenting opinion.

11.3 Its Jurisdiction

This is based on the competence of the court. Sa wdrt of cases are to be entertained by the
court? According to Article 28 of the Statute thmut have jurisdiction over all cases and all

legal disputes to it, which include the following:

a) The interpretation and application of the congtreiAct;

b) The interpretation, application or validity of otHgnion Treaties and all subsidiary legal
instruments adopted within the framework of the dgnor the Organization of African
Unity;

c) The interpretation and the application of the AdricCharter, the Charter on the Rights
and Welfare of the Child, the Protocol to the AdncCharter on Human and Peoples’
Rights on the Rights of Women in Africa, or anyatkegal instrument relating to human

rights, ratified by the state parties concerned;
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d) Any question of international law;

e) All acts, decisions, regulations and directiveshef organs of the Union;

f) All maters specifically provided for in any othegreaements that states parties may
conclude among themselves, or with the Union andéthviconfer jurisdiction on the
court;

g) The existence of any fact, which, if establishedyuld constitute a breach of an
obligation, owed to a state party or to the Uniamg

h) The nature or extent of the representation to beéenfar the breach of an international

obligation.

Another issue, which is highly related to this h&tt about parties who can bring cases to the
court. According to Article 29 of the Statute, &8 eligible to submit cases to the court are the
following: State parties to the Protocol, the Asbgmthe Parliament, and other organs of the
Union authorized by the Assembly. However, the toannot entertain cases submitted by non-
member states of the Union and of those that hasatiied the Protocol.

Other than the above mentioned ones the followigies are also allowed to submit their cases
to the court on any violation of the right guarauatdy the African Charter, by the Charter on the
Rights and Welfare of the Child, the Protocol te thfrican Charter on Human and Peoples’
Rights on the Rights, of Women in Africa, or anyat Legal instrument relevant to human

rights ratified by the states parties concernelesg include:

a) State parties to the present protocol,

b) The African Commission on Human and Peoples’ Rights

c) The African Committee of Experts on the Rights #vielfare of the Child,;

d) African Intergovernmental organizations accredttethe Union or its organs;

e) African National Human Rights Institutions; and

f) Individuals or relevant Non-Governmental Organizasgi accredited to the African Union

or to its organs, subject to the provisions of @eti8 of the Protocol.
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The court is authorized to apply laws indicated arndrticle 31 of the Statute. Some of these
laws include the Constitutive Act; internationatdties, whether general or particular, and that
ratified by the contesting states; internationatom, as evidence of general practice accepted as
law; the general principles of law recognized ursedly or by African states, and any other law
relevant to the determination of the case. Thiwigron is similar to Article 38(1) of the Statute

of the International Court of Justice.

11.4 Enforcement of Its Decisions

We have said that the decision of the court isibigdn the parties to the case. At the same time,
the judgment of the court is final. The law imposesthe party to comply with the judgment
made by the court. The execution of the judgmemaiss the duty of the parties. In case a party
has failed to comply with the judgment, the coundlsrefer the matter to the Assembly, which
shall decide upon measures to be taken to giveteftethat judgment. The Assembly may
impose sanctions by virtue of the Constitutive ABursuant to Article 23 (2) of the Constitutive
Act of the Union, any Member State that fails tongdy with the decisions and policies of the
Union may be subject to sanctions such as the ldefnieansport and communications links with
other Member States and other measures of a @bléied economic nature to be determined by

the Assembly.

Questions for Review

What are the different important mechanisms settliisputes?

Are courts the only organs that settle disputes?

Whose function is to settle disputes that arise given territory of a nation?

Does the African Union have a mechanism to seitlputies that arise in the continent?

What does jurisdiction mean?

2 T o

Do you think that the merger of the courts will anbe the mechanism of settlement of
disputes in the continent?
7. What are the possible advantage and disadvantageeojing the African Court of

Human and Peoples’ Right and the African Courtustide.
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8. According to the Statute of the court list down soofi the cases on which the court will
have jurisdiction.
9. Identify the eligible entities to bring a casehe tourt?

Unit Summary

Disputes are always with us. Disputes may arise fdbifferent causes. Hence, if there is an
agreement on the existence of disputes, it is wiseesort to the mechanisms of settling
controversies. The African Union has its own cdhbdt is expected to settle disputes that may
arise between the member states. The powers actidg of the court are clearly provided in
the establishing instrument of the court. Histdhgdhere were two distinct courts established to
entertain disagreements among the member statesspedific issues of human right.
Nevertheless, recently there is a move to mergsettwo courts to a single court, which will
then entertain cases that may arise from the Qatigé Act and from the different human right
instruments of the region. Generally, the Africamid&h has envisaged in its Act for the

establishment of a court with full power to settisputes.
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Chapter Twelve
The Intended United States of Africa

The United States of Africa remains a constant therthe greatest dream cherished from the
earliest days of Pan-Africanisrgince the time of politically independence, Africaountries
have made efforts to individually address the eagin@nd social challenges they all have faced
with limited success. There has been also varionpediments including lack of good
governance and an overall unfavorable internatieeahomic order. In order to improve their
development performance, African leaders are irstngdy been convinced that they must act
collectively. As an expression of the will to adllectively on issues of common interest, the
Organization of African Unity was established on yMa5, 1963, compromising between
supporters of a full political integration and thggreferring a loose cooperation organization.
With an initial membership of 35 countries, the Ofd#nained the only continental organization
until its replacement by the African Union in 200the OAU made important contributions,

mainly to the for fight freedom.

The African Union has made many progresses onithkeissues of the continent. The member
states of the Union seem to show a strong feebnigpdintain unity. Today, there is a growing
recognition among African countries of the needptovide the African Union with strong
continental machinery in order to work on agreedtsgic areas of focus to be identified. To that
end, the Assembly of the African Union set up tagbhoccommittees of Heads of States and
Governments which concluded the necessity for exnt/nion Government, which is not

merely a Union of states and governments.

Objectives

After studying this chapter students are expeated t

» Explain the idea of the United States of Africa,
* Mention some of the objectives of the Union Goveentrintended by the African States;

» |dentify the challenges for the full materializatiof the intended United States of Africa;
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» |dentify the difference between the African Uniorddhe intended Union Government;
» Explain the external and internal challenges ferftil realization of the United States of
Africa, and

» Suggest possible way outs to overcome both therettand internal challenges.

12.1 The Prospects

In July, in Lomé Togo, the Organization of Africdgnity summit approved the act of
establishing an African Union, which should evetljueeplace the OAU. But the dream of the
United States of Africa can only become a realityainew model of multinational state is

adopted based on a social and democratic pactt eaneoted in Africa’s own traditions.

The principal topic for debate at the July 2007i@#n Union summit held in Accra, Ghana, was
the creation of a Union Government with the ainmmiving towards the United States of Africa.
A study on the Union Government was adopted inldkee 2006, and proposed various options
for "completing” the African Union project. Thereeadivisions among African states on the
proposals, with some (notably Libya) following a »maalist view leading to a common
government with an African Union army; and othesspgcially the southern African states)
supporting rather a strengthening of the existigctures with some reforms to deal with
administrative and political challenges in makirg tAfrican Union Commission and other
bodies truly effective.

Following a heated debate in Accra, the Assembledids of State and Governments agreed in
the form of a declaration to review the state daied of the African Union with a view of
determining its readiness towards a Union Goverineparticular, the Assembly agreed to:
- Accelerate the economic and political integratidrih@ African continent, including the
formation of a Union Government of Africa;
« Conduct an audit of the institutions and organsthe African Union; review the
relationship between the African Union and the REfisd ways to strengthen the

African Union and elaborate a timeframe to estaldidJnion Government.
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The declaration lastly noted the ‘importance ofolming the African peoples, including Africans
in the Diaspora, in the processes leading to thedton of the Union Government.” Following
this decision, a panel of eminent persons was [g¢b conduct the ‘audit review’. The review
team began its work on 1 September 2007. The rewiasvpresented to the Assembly of Heads
of State and Government at the January 2008 sumnAitldis Ababa. No final decision was
taken on the recommendations; however, a committedéen heads of state was appointed to
consider the review and report back to the July820@mmit in Egypt.

For many political leaders, the failure of the poslonial state is the root cause for the
marginalisation and upsurge in violence that is\ging the whole swathes of Africa into chaos.
They also think that the failure is due to the dmfimrise in poverty that now threatens the
survival of tens of thousands of people. It is dBghg what remains of social cohesion, and
leaving the way open to the terrifying pandemicAafs and malaria. Meantime managers are
unemployed, have left the country or are closetegdyain a bankrupt civil service, wasting the

hard-won knowledge they acquired from western skihgo

The purveyors of this gloomy analysis rarely rdlse possibility of a new state model based on
African traditions. Yet it is the absolute preresitg. If Africa is to emerge from the crisis, anhd
can easly challenge problms related to globalisatldnless new life is injected into it, the
concept of the a United States of Africa will reman empty shell. Africa will not have genuine
constitutional states or sustainable developmeever mind the intellectual revival and resolve
it so desperately needs.

12.2 The Challenges

The following discussions are mainly taken from theicle entitled “the United States of
Africa: The Challenges” by Demba Moussa Dembeld]7204-04). He has tried to examine the
external and internal challenges faced by Africthmface of globalization and the United States
led war on terror and asks if the current Africaadership is up to building the United States of
Africa in the present environment.
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The foundation of the African Union and the deaistd the Heads of States and Governments to
move toward the United States of Africa by the y2@t5 are determined events on the African
continent. But the road to realize this dream $ageeat hurdles, both externally and internally.
In particular, the current world system, charaetsti by an increasing militaralization of neo-

liberal globalization, presents overwhelming chadjes for the African continent.

12.2.1 External Challenges

A. The Challenge of Globalization

The decision comes at a time when corporate-ledatjization has entailed very high costs for
the African continent, as a result of the accelenabf trade and financial liberalization and
privatization of national assets to the benefitrafltinational corporations. Trade liberalization,
combined with western countries’ disguised or opestectionism and subsidies, resulted in the
deterioration of Sub-Saharan Africa’s terms of ¢&radirade liberalization alone has cost the
region more than $270 billion over a 20-year periadcording to Christian Aid (2005). An
illustration of these costs is Ghana, which loseatimated $10 billion. According to Christian
Aid, it is as if the entire country had stopped kg for 18 months; Capital flight, fuelled by
trade and financial liberalization, has reachednailag proportions, estimated at more than half

of the continent’s illegitimate external debt, acting to the Commission for Africa (2005).

The privatization of state-owned enterprises andlipuservices has resulted in a massive
transfer of the national patrimony to foreign hangsecisely to western multinational
corporations. This, combined with the illegitimated unbearable external debt, has deepened
external domination and increased the transfer edlthi from Africa to western countries and
multilateral institutions, as acknowledged by thar®nission for Africa (2005), put together by
the British Prime Minister, Tony Blair. And membafthe Commission had reliable sources to
back up their claim, since Britain is one of theimbeneficiaries of this transfer of wealth.
Quoting a study published in 2006 by Christian Addchbishop Ndungane (2006) indicated
that:
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'‘Britain took away far more money from Sub-Sahakémca than it gave in aid and debt relief
last year, despite pledges to help the regionll it ook away £27 billion from Africa. In the 12
months since an annual Group of Eight (G8) summibcotland last July, the British economy
gained a net profit of more than £11 billion ($2@Blion) from the region. The charity
calculated that almost £17 billion flowed from Biit to Sub-Saharan Africa in the past year,
including donations, remittances from salaries earby Africans in Britain and foreign direct
investments. At the same time, more than £27 billient in the opposite direction, thanks to
debt repayments, profits made by British compamie&frica and imports of British goods and

capital flight.'

This is just one example of the financial hemorehhgrting Africa. This is compounded by the
‘brain drain’, which has deprived Africa of thousisnof highly trained workers in all fields. The
World Health Organization (2006) says that morentB&% of doctors trained in Africa work
abroad in developed countries. About 30,000 higiyled Africans leave the continent each
year for the United States and Europe. Still adogrdo Archbishop Ndungane (2006), in the
United States alone 'African immigrants are thehbégy educated class in the range of all
immigrants...there are over 640,000 African profesaie in the United States, over 360,000 of
them hold PhDs, 120,000 of them (from Nigeria, GhaSBudan and Uganda) are medical
doctors. The rest are professionals in variousisiel from the head of research for US Space

Agency, NASA, to the highest paid material sciepegessors.'

B. The Challenge of the United States’ 'War on Tert

The challenge posed by neo-liberal policies to &sfrwill be aggravated by the militarization of
globalization, with the doctrine of ‘pre-emptiveike’ adopted by the Bush Administration. One
of the tragic illustrations of this doctrine is titlegal aggression and occupation of Iraq with the
numerous crimes against Humanity committed by tbeupying forces the world has been
witnessing since the invasion. Another illustratminthat doctrine is the threat of war against

other sovereign countries, such as Iran, North EoreSyria.

These aggressions and threats are part of whattited States imperialism called ‘war on
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terror'. The Bush Administration is attempting tawd African countries into that strategy, which
poses an even greater threat to Africa’s secuntydevelopment. Since 2002, the United Stated
government has put together a special program, cidRen Sahel”, whose stated objective is to
train the armed forces of the countries involveérnable them to track down groups supposed to
be linked to Al-Qaeda.

The recent announcement of the creation of a Urfides’ military command for Africa -
Africa Command (AfriCom) - is a major step towarkbanding and strengthening the Unite
States military presence in Africa through more raggive policies to enlist support from
African countries for its 'war on terror'. Accordimo George W. Bush, 'the new command will
strengthen our security cooperation with Africa ardate new opportunities to bolster the
capabilities of our partners in Africa.”

In reality, the objectives of the Africa Commana & be found in the United States’ drive for
global dominance and its growing appetite for Adigcoil. United States’ imperialism seeks to
protect oil supply routes and American multinatiooarporations involved in oil and mineral
extraction. In fact, several studies have forettzsttthe United States may depend for up to 25%
of its needs on crude oil from Africa over the ndgtade or so. One clear sign of this trend is
that several United States’ oil companies are itvgsbillions of dollars in oil-producing
countries, notably in the Gulf of Guinea region.u$hoil is one of the main driving forces
behind the United States’ activism on the continéirftas nothing to do with Africa’s ‘security’.

On the contrary, this is likely to increase thesmgity of the continent!

Therefore, the United States’ strategy aims to r&estrategic positions in Africa by using the
threat of “terrorism” to gain military facilitiesnal bases to protect its interests. The countries
which accept to cooperate with the United Stateg become more and more dependent on the
United States’ and inevitably on NATO for their tseity”. They will be forced to provide
military bases or facilities for United States’ des and serve as a canon fodder in the United
States’ ‘war on terror' The US strategy will sow more divisions among Aftan countries

and undermine the goal of African Unity.
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12.2.2 Internal Challenges

To the challenges posed by the global context destrabove one should add the internal
challenges facing African countries. As indicatéd\ee, the neo-liberal policies imposed by the
IMF and World Bank and the violence of corporate-tgobalization have further weakened
Africa. The principal characteristic of the conties its weakness and divisions, despite the
foundation of the African Union and the adoption thie New Partnership for Africa’s
Development (NEPAD). The divisions are ideologiaad political. Neo-colonial ties are still
strong with former colonial powers. There are stiiny foreign military bases and facilities on
the continent. Several countries still depend ostara countries for their “security”. France is
intervening in the Central African Republic in atteenpt to help the government push back

attacks by rebel groups.

A similar operation took place to help the Chadgovernment repel a rebel attack that
threatened some parts of the capital. These cesrdre home to foreign military bases and have
signed defense agreements with their ‘protectdisése military bases are also used to launch
criminal aggressions against other African cousfras the United States did when it launched
air strikes against innocent civilians in Somati@nfi their air base in Djibouti! France is using its

military bases in West Africa — Senegal and Togo destabilize Cote d’lvoire.

These examples underscore the vulnerability ofciatinent and the fragile nature of many
States, some of which have all but collapsed, igelgpart as a result of structural adjustment
policies. Africa’s vulnerability is also reflecteth the widespread poverty affecting its
population, in the deterioration of the health addcational systems and in the inability of many
States to provide basic social services for thézens. Poverty is the result of policies imposed
by the IMF and World Bank, using the pretext of thegitimate debt with the complicity of
African governments. This has aggravated econdimiancial, political dependence on western
countries and multilateral institutions. Food degemcy has dramatically increased. According
to the FAO and other UN agencies, more than 43anilAfricans suffer from hunger, which

kills more people than HIV/AIDS, malaria and tuhdaosis combined! As a result, Africa spends

Page | 236



billions of dollars in food imports, paid for byettits and ‘aid’ from western countries and

multilateral institutions.

The external dependency and the extreme vulnerabilithe continent are also reflected in the

surrender of economic policies to the World Bankl avestern “experts” by many countries.

» Can Africa overcome these challenges?

In view of these formidable challenges, building tbnited States of Africa may seem an
impossible task. Indeed, one should be skepticaltathe ability and willingness of current
African leadership to build a genuine African uniBecause not only are the odds overwhelming
but also past experience does not show any sigiptihism. Therefore, if African leaders are
really serious about achieving this noble objectiveey need to make tough and courageous

decisions.

« The Need for Political Will

The document on the United States of Africa, piiglisby the African Union (2006) claims: ‘it
should be realized that what unites Africans fapasses what divides them as a people' (page
8). Yet, this did not translate into a politicallwbd overcome their divisions and move toward
strengthening African unity. Therefore, what Afrncéeaders need first and foremost is the
political will to make the tough decisions and tweirage and determination to implement them.
In reality, the decision to establish the Unitedt& of Africa is the latest in a long series of
decisions and agreements, most of which were neygdemented. Some of the agreements on
regional integration are more than 30 years old, thay are still lagging behind for lack of
genuine will to implement them. The slow pace dfegmation and lack of solidarity is a
reflection of the unwillingness of many African tkais to place the fundamental interests of the
continent above the national or even personal estsrin order to move decisively toward

genuine unity and cooperation.

The lack of political will is better illustrated ke fate of key documents adopted over several
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decades and that should have strengthened Africéy and laid the foundations for the United
States of Africa. Think of the Lagos Plan of ActifitPA), adopted in 1980 and which was
quickly forgotten in favor of the IMF and World Baimposed structural adjustment programs
(SAPs). Think of the African Alternative Framewoskhich was among the first documents to
level a devastating critique of SAPs in 1989. Thiok the Arusha Charter for Popular
Participation in Development and Social Transforamtadopted in 1990 and which contains a
blueprint for citizen participation in the designdaimplementation of public policies within a
democratic and participatory decision-making precdink of the 1991 Abuja Treaty, for the
creation of the African Economic Community. Thistlis not exhaustive. Yet, when some
African leaders proposed NEPAD in 2001, it madeansmention of these documents. Instead,

it attempted to rehabilitate the failed and distestl neo-liberal policies.

Freeing the African Mind

The political will has an ideological dimension, ialhis the need for African leaders to free their
minds and understand once for all that they mus tasponsibility for their own development.
No country or group of countries, no internatioimedtitution, no amount of external ‘aid’ will
ever ‘develop’ Africa. Likewise, no foreign countryjmo matter how powerful, will ever
guarantee the ‘security’ of African countries.df therefore, illusory to assume that the United
States, France, or Britain will provide ‘securifgr Africa! Quite to the contrary, some argue
that: these countries’ interest is to see a wewigded and defenseless Africa. African countries
must take responsibility for their own collectivecsrity! In this regard, African governments
must close down all foreign military bases and path defense agreements signed with former
colonial powers and ‘United States’ imperialismurfhermore, African governments must end
their allegiance to neo-colonial institutions, suah ‘Francophonie’, Commonwealth and so
forth.

An Enlightened Leadership

For these dramatic changes to take place, Afrieglsi@n enlightened and visionary leadership,

who would listen to the voices of the people. Thiso means promoting leaders who are
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accountable to their own citizens, not to outsidevgrs or institutions, as is the case in many
countries. Furthermore, Africa needs leaders whodetine an agenda consistent with Africa’s
interests, not let someone else do it in theirgléc other terms, African leaders must no more
accept that others speak or define policies irr fhieice for their continent. A case in point is the
United States’ “war on terror”. As indicated earlisome countries are supporting the United
States’ agenda. But fighting ‘terrorism’ is not dopty for Africa. The continent has other

priorities, which have nothing to do with terrorism

Involve the African People

So far, African leaders seem to have forgotten Alfiecan people in the conception and
implementation of their agreements. To overcomecttalenges outlined above, African leaders
must understand that they must move from a unio8tafes to a union of peoples. This means
that the success of the United States of Africaeddp on putting African the people at the center
of the project. The popular participation in demmsimaking and implementation of public
policies, as called for by the Arusha Charter, giical factor in building a genuine and strong
Union. This seems to be understood by the documeblished by the African Union (2006),
which says that 'the Union Government must be atJof the African people and not merely a

Union of States and Governments' (page 4).

This seems to be just a lip service paid to tha wlepopular participation, because so far, there
are no concrete steps to make it a reality. Despédesstablishment of some institutions, like the
Economic, Social and Cultural Council (ECOSOCCg, people have no say in the decisions of
the Union. To achieve a genuine Union of the Amigeeople, the first step should be to allow a
free movement of people —on the continent and éenDiaspora- throughout the continent. It is
unthinkable to build the United States of Africa kgeping the current borders in place and
limiting the free flow of African citizens acrodset continent. The building of the Union must be
rooted in the mobilization of the African massesoas the artificial borders set by former

colonial powers in order to divide and weaken tliecAn people.
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Recent Events on the Debate to United States of Ada

One of the recent events with respect to the Athheschange of the African Union Commission
to the African Union Authority(AUA) as a means fibre ultimate goal of establishing Union
Government of Africa. According to press releaserid the Summit Feb.2009), the AUA
would be launched at the Session of Heads of Saa@$s0vernment in July 2009.

In the 12" Ordinary Session of the Assembly of the Africanidstnwhich was held 1'3
Feb.2009 in Addis Ababa, Ethiopia, the idea of hgva united Africa has been recently
advanced by the Libyan leader and newly electeditroaa of the African Union Muammar al-
Gaddafi. He appears determined to push towardioreat the United State of Africa during his
year as AU chairman, despite opposition from thatioent’'s most influential powers. The
Libyan President has to say the following with exdpto the need to have a central
administration “it is a government of the Unionidtan authority, a government. There will be
secretaries ... coordinators for various polices lilefense policies and foreign policies that are
divergent and we will coordinate everything and defense polices for Africa.” Of course, Mr.
Gaddafi admitted that there are deep divisions @moember states about his idea, but in his
speech at the closing summit session, he outlinesh@ term visiosn of a fully united Africa

under one flag.
Those who still adhere to the idea that moving tmian government would be a long-drawn out

process assert that the initial purpose was tatoam into a government of union; since we have

not yet reached that stage, it is better to mowe fa commission to an authority.
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Review Questions

1. Do you think that the dream of creating the Uni&tdtes of Africa ?

2. What are the good opportunities to materialize dnésam?

3. ldentify the internal and external challenges for tealization of the United States of
Africa

4. Why do you think that people say globalization &haje for the realization of the
Union Government?

5. What should be done to overcome this challenge?

6. What are the roles of the political leaders, thepbe and other interested parties for

the materialization of the United States of Africa?

Unit Summary

We have tried to see the challenges facing Africds attempt to build the United States of
Africa. External factors such as the high costsexf-liberal globalization and the United States’
‘War on Terror’, policy are likely to hamper theridfa’s efforts for unity and independence.
These external factors take advantage of Africaternal weaknesses and tend to aggravate the

weaknesses.

Do the current African leaderships have the capaaitd will to overcome the internal and
external challenges in the process of buildingUnéed States of Africa? It is doubtful. Most of
the current African ‘leaders’ take their ordersnfrevestern capitals and have surrendered their
policies to the IMF, the World Bank and the Worldade Organization. The late Professor
Joseph Ki-Zerbo (1995), said that these are ' #esidwith frightened minds' who can only
'imitate” their western masters. How can anyonsttsuch ‘leaders’, some of whom contemplate
providing military bases to the United States ine tmame of fighting ‘terrorism™?

The building of the United States of Africa reqaii@new leadership with new political will and

commitments. This means promoting a new type afdeship in Africa, imbued with the ideals
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of Pan-Africanism, genuinely dedicates the unitglependence and sovereignty of the continent
and promote the welfare of their citizens. It neadasionary leadership like that of Nkrumah is
and others of his generation. A leaders who reféddgea’s enslavement and will never accept

that others speak or define policies for Africa.

So, building the United Sates of Africa requireiedlent kind of leaders with decolonized minds
who resist foreign domination, who listen to th@ivn citizens, and who promote policies aimed
at recovering Africa’s sovereignty over its res@sr@nd policies. In other words, the success of
such undertaking requires a leadership imbued th#hvalues of Pan-Africanism and genuinely

committed to the unity, independence and sovergighAfrica.
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