Ethiopian Law of Agency

Teaching Material

Developed By:

1) Awet Hailezgi (Mekelle University, Faculty of Law)
2) Addisu Damtie(LL.B, LL.M) (Bahir Dar University, Faculty of Law)

Sponsored by the Justice and L egal System Research I nstitute

2009



Table of contents

Chapter One
1. Concept of Agency: Preliminary considerations
Definition
Why law of agency
1.1 Genesis and Aevelopment of the Law of Agency
1.1.1 Theories and development of the law of agency under the common law legal
system
1.1.2 Theories and development of the law of agency under the civil law legal system.
1.2 Sources of Authority
A. Authority derived from a contract
i Internal contract
ii. External contract
B. Authority by judicial act
C. Authority derived from the law

2. Authority by Virtue of Contractual Agency
2.1 The common law approach

2.2 The civil law approach

2.3 The Ethiopian approach

Chapter two

Agency by Virtue of Contract under Ethiopian Law.
Introduction

2.1 The internal contract

2.1.1 Formation requirements

2.1.2 Offer and acceptance for the formation of contract of agency



2.1.2 Scope of authority
2.1.2.1 Generd
2.1.2.2 Special
2.1.3 Authorities of an agent
2.1.3.1 Actual Authority
2.1.3.2 Apparent authority
2.1.4 Modes of representation
2.2 The External contract or contract of representation
A. Formation
B. Complete or actual authority
i. Express actual authority
ii. Implied actual authority
C. Unauthorized agency and ratification
» Unauthorized agency or agency of necessity
» Ratification

Chapter Three
Effects of Agency
3.1 Establishing arelationship between the principal and the third party
3.2 The obligations of agency relationship
3.2.1 Duties of the agent
3.2.2 Duties of the principal
3.3 Theliabhility of the principal, agent and third party
3.3.1 Liability upon ratification of an act unauthorized

Chapter four

Agency in Trade (business and commerce)

4.1 Commission Agent

e Commission to buy or to sell



» Del Creder commission agent

» Forwarding agent

Chapter Five

Extinction of Agency Relationship
Agreement of parties

Unilateral declaration by the parties
Revocation

Renunciation (Repudiation)
Termination by the operation of the law

Liability to one another and to athird party



Course Introduction

One may not be able to perform a given task by@hés several reasons. Or one may not be at
different places at the same moment to performriaicedeed, Hence if a task has to be carried
out in his absence or without his involvement, ¢hkas to be some other individual who can

undertake the task on his behalf.

This course is meant to Asses the agency lawwanhiroad categories. That is, agency in non-
commercial activities and agency in trade (commetaeordingly, the first chapter provides the
preliminary concepts on the law of agency, intradoc remarks, genesis and development of

the law of agency, and sources of authority.

The second chapter deals with the Ethiopian conteith great emphasis on the contractual
agency. This chapter is also categorized into tvegomtopics that is the internal contract and
external contract. Under the former topic, the fation requirements for internal contract, scope
of authority and modes of representation are dssuisand then discussions on the external

contract follows.

Agency relationship has its own effect on partiesyond establishing relationships between the
principal, agent and the third party. Hence thbiliides of the agent, principal and third party,
and the liabilities that exist upon the ratificatiof an unauthorized act are discussed under this

chapter.

The second part of this course deals with the agenitade or commerce, hence the concepts of

commission, del creder agent and forwarding agentiscussed exhaustively.

Lastly, this course deals with the extinction oélagy relationship. It also encapsulates summary
guestions and short hypothetical examples in cienake the concepts clearer and visible for
students. Discussions on real and hypotheticalscaseemade in order to make the course more

practical and achieve its objectives.
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Chapter One

The Concept of Agency: Preliminary Considerations

After reading this chapter students will be able:

To define the law of agency from different perspes

Analyze the problems in defining the law of agency

Discuss the rational behind the institution of ldng of agency or representation
Appreciate the genesis and development of the faagency in the common law and
civil law legal systems, as well as from the Etligopperspective

Discuss the different theories of representatidmeaedl to by the common law and civil

law legal systems.

Definition

The Law of agency is in most cases defined asdlationship between two persons, where one

(the agent) may act on behalf of the other (priagipnd bind the principal by words and actions

It is also defined as the relationship in whicle grerson acts for or represents another by the

latter’s authority, either in the relationship ofngipal and agent, master and servant, employer

or proprietor and independent contractor. The ldwagency could also be defined as the

judiciary relation which results from the manifeégia of consent by one person to another that

the other shall act on his behalf and subject socbntrol, and consent by the other so as to act.
(Black’s law dictionary, 1991)

PaulMc Carthy has tried to partially capture the essasfcaagency by saying:

The law of agency deals with the ways in whichpereon, physical or juridical, can deal
with other persons through the medium of intermsdi®f course one person may deal
with another directly, without any assistance. Hegrea person can perform only one
thing and be in only one place at one time. Theptexity of modern life, particularly in

the commercial area, is such that the law must flearperson to make contracts and

perform other juridical acts by emeans of the representatiy®aul Mc Carthy, Materials
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for the study of the law of Agency and Businessaaigations, Faculty of Law, Haileslase |

University, p.1)

In addition to the above, one writdulgeta Mengist (2005 gtates the following; The concept
of Agency is recognized in all modern legal systeamsan indispensable part of the existing
social order. It fulfills the most diverse funct®imn the public and private law of today; in
particular it assists in organizing the divisionlabor in the national and international economy,
by making it possible for a principal to extend Imslividual sphere of activity. By its aid
spanning space and time, he is able to have omeooe persons act for him, on his behalf, if
necessary (the advantages of Agency) for the inistit of modern life based on the division of
labor, predominate to an extent that agency isyewdrere prevalent .An agent is appointed
when an individual is unable to act himself on aetoof his manifold occupations, absence,
illness, advanced age, etc. Or a representativelreajesignated in order to take advantage of
his special capacity, knowledge, and experienca éwethe mere desire, such as not to appear

personally in order to avoid hostility, controversyc or similar considerations.

With regard to the concept and significance of It of agency, two other writers stated as

follows:

The purpose of the law of agency and the need anagents, to perform certain tasks which
their principals have neither time; nor knowledge experience to perform by themselves
scarcely requires explanation in the highly comna¢rand industrialized world. Commerce
would literally come to a standstill if businessnmard merchants could not employ the services
of factors, brokers, forwarding agents estate agauattioneers and the like and were expected to
do everything by themselves. These specialized Imidekn, whose main purpose usually is to
make contracts on behalf of their principals odigpose of their principal’s property, are to be
found in all advanced societies and, whether orems or deplores some of the economic
consequences of this phenomenon, the fact is ttlkaagent’s activities are an inevitable feature
of a developed economy. Hence the growth of the &dwagency, both in volume and

sophistication, has matched the growth in impogant commerce, as we know it today
(Markesinis and Munday, pp.3-4)
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Defining the concepts in the law of agency in tHmwe way may not be enough and
appropriately reflect the whole concept of the I@wo writers provide the inconveniences with

defining disciplines or concepts in very few wondshe following manner:

They argue that definitions may be of use andinad are quite necessary when contracts or
statutory enactments have to be construed, fouch sases they can help define the terms used
in the documents. But they are of doubtful validitypooks or lecture courses, they can also be
misleading, especially if they attempt to compréss entire subject under consideration into a
single sentence, which is intended to be both senand meaningful. This is also true with the
law of agency where academics have been quickiticize each other’s definitions and find in
them errors and omissions. There is, thereforgusitification for yet other definitions, which,

more likely than not, will prove unsatisfactory.

In ancient Roman law, for a contract to exist bemvéwo persons, both of them should be
personally and physically present. Conclusions @ft@acts were like a ceremony, which was
made by adhering to certain formalities and inaligdsome words to say repeating. So many
reasons have been given to justify the absenckeotancept of representation (Agency) in the
Roman law. One of the explanations attributes ¢éorttman conception of the personal nature of
obligation. The personal nature of obligation untes legal system is closely related with the
strict formalities of the Roman law. With regard ttee formation of legal relationships, the

Romans attached special significance to formalmerges in which certain acts were performed
and solemn words repeated. Owing to this reasenlath refused to grant rights and duties on a
person who did not actually participate in suchengwnies and fulfill the required formalities.

Hence the Maximaleri stipulario nemo potest excluded stipulations in the name of third party
and stipulations for the benefit of a third parthe other view that holds for the absence of
agency in the Roman law was owing to the patridrehanomy of the Romans. This economy
was least developed, and almost all business thosa were limited within the family. Hence

it is possible to infer that there was no needherinstitution of agency.
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The above principle had served the then societgah. However, as time went by, situations
forced the Romans to recognize the principle ai¢avho acts through another acts for himself.”
As a result, contracts were started to be forméadden individuals, even in the absence of the

contracting parties in certain placés:- Markesinis and R.J.C Munday, pp.3, 1986)

Nowadays, one who could not appear personally helade a contract could appoint a delegate
or representative. Hence what the representatixferpes could be taken as an act done by the
person representing the former. Agency in this ¢adence stated as the relationship between
two persons in which one of them (the represergativthe agent) has the power or authority to
represent and act on behalf of the other (the gahcin legal transactions. This partially

captures the essence of agency.

We have been discussing the definition and someepia related to the definition of the law of
agency or representation. And now let us see thiened behind the institution of the law of

agency.

Why law of Agency?

The concept of agency reduces the cost of contigactihough it increases the number of parties
and transactions, it has made possible for indaigluo utilize the services of others in
accomplishing, for more than could be done by tbaaided efforts. By contracting through an
agent, the principal may reduce the cost of spatmal cultural distances, the need to acquire
expertise, and the inconvenience of having to geesdonally with all contracting parties. In the
same manner, agency reduces the cost of intergahimation and so indirectly the costs of
contracting by facilitating specialization of furart and expanding the scares resources of time,
energy and knowledge available to the principahéne not only does the principal benefits, but
so does his contracting partner (The third partggency law) who would otherwise bear some
of the principals higher contracting costs in & le/orable contract price. In this case, the agent

also benefits from the principal through compersati
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In a nutshell, the following points can best el@berthe need for having an agent acting on

behalf of someone.

1. The need to overcome time and space limitation: mgrson may wish to perform several
transactions at the same time. However, he coulih laeposition where he is unable to run
these several activities by himself at one instafmehe is at one specific place (space) at
one time. He cannot be at different places (spageshe instance (time); for this reason,
he/she may want another individual to act on hikalie In this case the concept of
representation comes into view. The inability gfesson to be at different places at the same
time can thus be solved by agency representation.

2. The need to overcome limitations of knowledge &qlll s
Performing one or more activities may demand cers&ills or knowledge. Hence one may
lack the required knowledge in performing a certativity. Hence, another individual who
has the required skill may act on behalf of thesperwho has no such expertise in
performing the duty.

3. The need to represent legal persons
Legal personality is endowed to non-living entitieBhus, after acquiring the legal
personality these entities will have the right kereise all activities that a legal person can
do. For instance, they can sue and be sued, ademimpsoperty etc, to conclude a valid
contract and to transact witH?3parties etc. However, these entities don’t haventaie
capabilities to analyze the cost and benefit off tinensaction because they don’t have minds
like human beings. Hence, they need an agent toradiehalf of them. The manger of a
business organization, for example, is consideedraagent through which any dealings
with a third party is concluded.

From the above discussion, we can understand thaigant can act on representing legal
persons to exercise rights and duties that a odegal person enjoys. It is through the agent
(human being) that a certain legal person enjeysghts and performs its duties.

4. The Need to overcome incapacities
The Ethiopian civil code provides that capacityequired in order to perform a juridical act.
Certain category of people like minors (below tige af 18) and interdicted people can not

have the appropriate analytical capacity in ordegriter into a juridical act. Hence they may
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fail to analyze the cost and benefit of the tratieac Hence some one else who can act on
behalf of them is appointed.

Questions for discussion

1. Can you explain the importance of agency relatqvf?
2. How can you define the concept of law of agency?

3. What impediments can you find in definthg law of agency like any other  discipline?
1.1Genesis and Development of the Law of Agency

The concept of agency representation in the sanseunderstood now emerged around the
twelfth century (A.D) along with the salve and "aswner’s relations. Since the early time,
salves were considered as a mere chattel withoutrights. It was logical to hold the owner
legally liable for the acts of his slave, espegi#lithe acts of the slave were done based on the
direction of the slave owner. Hence this slave glage owner relationship paved a way for the
creation and the concept of representation. Anthduhis time, the responsibility of a principal

for the acts of his agent or servant was commenced.

The concept of agency developed independently enciliil and common law legal systems.
However, the rudimentary rules of agency represemtas it is understood today became visible

in both legal systems around the end of the twebkmury and early thirteen centuries.

Although, the concept of agency representation agggearound the end of the™@ntury, its
rules came to be arranged and significant, in otdefacilitate commercial centers in the™9
century. Where business activities widely spreachast parts of the world especially in Europe
commercial transaction was highly developed in n@s. Owing to this reason the rules of

agency started to be organized and collected frioenvérious fields over which they were
distributed (Law of agency, Am. J: comp. law vol.6 (1957) @b
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In spite of its high development, the Roman law mld outgrow an overall theory of agency in
their law of contract, and even "it was utterlylmown in the early law of contracts and never in
the entire history of the Roman law did it realcl importance it has attained in the English law.
During the time where the Romans were unaware aheuteory of Agency, the English law of
contract developed the theory in a complete maaner businessmen used to carry out their
business activities through intermediaries or agent

One among the main reasons why the Romans failetbvelop a complete theory of agency
representation in their contract law as that of Bmglish law was that ” the Romans never
acknowledged a general rule of their private lawiclwhdeclared that a person acting as an
intermediary should be capable of creating validtiactual or commercial relations between the

\(\W.Muler-Freinfels, Legal Relations in the Law @fgency: Power of Agency and Commercial

principal and the third party’
certainty Am. J: comp.law V.13 1964 pp.195)

With respect to the importance of commercial atésiin the Roman Empire and the distance
between commercial centers and slow means of comcation, the notion of agency
representation was not well developed in their remt$ law. Among the basic governing
principles that was expressed in the roman conkasctvhich has created the major obstacle for
the rapid development of the modern concept of @géaw was that “rights and liabilities were
acquired or incurred only by the persons makingcth@ract; third parties are not considered. To
the old contracts likéManicipatio, cessio injure, andstipulatio, the doctrine of agency never
applied. The formal ceremonious words employedr&ate such obligations bound only the
persons who actually uttered them. It was the athe individual, his solemn declaration that
bound him, and according to the theory of the otan@n law one could not speak for another
but only for oneself. (William L. Burdick, The puaiples of Roman Law and their relation to
Modern Law, 1938, pp.424)

While the Roman law of agency representation watsilower stage, the English law of agency
contract was found in a higher stage and it was$ @eleloped. In relation to this, in the English
law of contracts, the doctrine of principals andertgwas based upon three elemental

propositions. These were:
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1. The creation by contract, express or implied ofredation,
2. The non liability of the agent for contracts madehe name of his principal, and

3. The liability of the principal for contracts madg his duly authorized agent.

According to this, when it is compared with the HEsiglaw of contracts, the Roman law of
contracts never developed the theory of agencydb an extent as the English law of contracts
had achieved.

In order to have a broader concept on the genesiddavelopment of the law of agency, let's

discuss the genesis and development of the laweicy in the following legal systems.

1.1.1 Theories and Development of the Law of Agency undéhe Common Law
Legal System

The up-to-date concept of agency in the common l&yal system is the outcome of many
influences in its history. It is believed that aggmvas not part of the common law until thé"13
century. However, owing to the master and servalationships which emerged around the end
of the1?" century and beginning of £Zentury.

While we discuss the historical development of ttheory of agency in the common law legal
system, we can observe that, three main standaxdsrgise to the effective development. These
factors are:

1. The emergence of the class of attorneys in legdtemsa Which were regulated by
ordinance 1292

2. The impact of cannon law: and

3. Custom of merchants, which at that time was alrestyaged in lively trade in Europe,
created the introduction of some concepts of agency

Owing to the influence of mercantile law by whichnomercial activities were developed in

volume, the common law developed the principle thabrincipal was in direct contractual
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relation with third parties in which such princigdied down the foundation for the theory of
agency. The development of such principle makesptinecipal liable to third persons. This
liability was with regards to the goods bought cgq@red by the agent, on the basis of which the
principal had thereby obtained the use and beokfite goods.

The genesis of such principle, which makes thecpal in direct contractual relationship with

third parties in a contract made by his agent, getrfrom the case of Costace V. Forteye,

which was decided in 1389 by the major and elder methefcity of London. Under this

particular case, an apprentice and attorney of rdan merchant bought wine from a French
merchant for his master (Fortenye); and when Heddb satisfy the full payment to the seller,
the agent was committed to prison. However, theta@pprentice) i.e. Costance, alleged that it
was his master who sent him to buy the wine and the master approved the bargain. The
Mayor then ordered the master (defendant) to gatisf full payment to the French seller and set
the plaintiff free from prison. The decision of thayor was based on the ground that the

apprentice bought for the use and benefit of thetané.wmam Holdsworth/sir/, A History of English Law V8,

1966, pp223)

The point that we can understand from the above isathat, a direct claim by a third party was

admitted against the principal for contracts magl@ib agent for the benefit of the principal.

The trend of being represented through an ageaidmomehow readily in the course of th8 12
and 13' centuries owing to the allied influence of merdanhecessity and cannon law. In
addition to this the development of trading companiwhich must necessarily act through

agents, helped its further development.

In the medieval period, the idea that it is pogstbl make a contract through an agent, and that it
is possible for a man to ratify for a contract madehis behalf through an agent was recognized
by the common law. The common law also, accordinglgognized that on such contracts by an
agent on behalf of his principal, it was to be Hélak the principal and not the agent was liable

not only when the agent had express authority tthdgparticular acts, but also when he acted
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within the scope of an authority to do acts of gipalar kind.”(Viliam Holds worthisir/, A History of English

Law vole 8, 1966, pp223)

During the 1 and 18 centuries two classes of agents emerged in Euaepe result of the
influence of mercantile law, which was closely tethwith commercial law. These were brokers
and factors.” Brokers were intermediaries, throughom two persons were brought into
contractual relations, and in which they were aftmtependent persons.” However, “Factors
were essentially employees of their master who deak faithfully for their masters in buying

and selling of all commaodities or in moneys by extuye.”

In line with the wide recognition of agency contean the common law, which grew in line
with the rapid development of trade, a clear ddadiom between the relations of master and
servant was made in order to distinguish from #ations of principal and agent. Accordingly,
the agent does not work for the principal physycatior is he subject to the control of the

principal in his physical actions".‘“ﬂiam Holdsworth/sir/, A History of English Lawole 8, 1966, pp223)

The servant, on the other hand, was recognizednasvho, by agreement, whether gratuitously
or for reward, gives his service to another. Hagmo power to bind the master in contract and

he works physically for another, subject to thetoarof the master.”

1.1.2 Theories and Development of the Law of Agenaynder the Civil Law Legal System
(Law of Agency, Am. J: comp. law vol6 1957, pp135)

In comparison to the common law concept of agettoy,institution of the modern concept of
contractual agency emerged and developed slowly in the caul legal system. While “the
Roman law of contract was, of course, found inhigh scientific level, it never developed a

complete theory of agency.

As it is mostly stated, among the major impediméinés hampered the rapid development of the
modern agency principles in the Roman law was & ttature of commercial contract which

involves only two persons.” This principle whicimphasized a strict personal tie between the
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contracting partiers was the governing rule of dlle Roman contract law which did not admit

the triangular relations of principal, agent aniddiparty in business transactions.

In addition to the above factor, the reason thatiéwed the development of the evolution and the
inadequacy of the outcome may have been due tdatliethat, “business agents were often
slaves and that within the family the law yieldadhily satisfaction results at quite an early stage
of its history. 8"y Nichlsa, An introduction To the Roman La6E, pp-201)5ing to this condition, any benefit

or property accrued to the patter families (fatbrelhead of family)

The concept of agency started to develop in the &ofaw, however, in the f5and 16
centuries and slowly had to recognize the actwitiethe procurator in connection to theses two

classes of persons.

What is a procurator? A procurator was a free méen a freed slave who acted as agent for the

interest of a noble family, while an instate wasmally a slave who sold his master's goods “
(F.H.Lawson, The Roman Law Reader,(1969)p.103)

The pressure of mercantile needs in the middle,aigesnfluence of the cannon law contributed
a considerable importance in the contractual agelewelopment. And the remarkable feature
resulting from the principal and agent liability ime early Roman law was that,” The freeman
who acted as an agent, usually known as a procutaoame invariably liable to the third party

and the agent with no connection between the grahe@nd the third party.

In the earliest times, as stated above, owing égorsonal nature of the roman law, a master or
parent acquired the benefit of contracts enteréa by slaves or sons, whether they contract in
their own name or in his own name. But, even thduglheceived the benefits derived from such
contract, he was not held liable to the contactingl party. Nevertheless, at a certain point, in
the historical development of the Roman’s the ag@&onicept, holding masters liable for acts of

their slaves or agents was observed.
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Questions for Discussion

1. Can you distinguish between the theories of agéawyunder the common law legal
system and the civil law legal system?
2. Explain the genesis and development of agency septation under
A. The common law legal system?
B. The civil law legal system?
3. What were the main impediments in the developmétite@agency representation under
the civil law legal system?
4. What were the principles on which the agency retetiip in the early common law was

based?

1.2 Sources of authority

Introduction

Obviously, an agent is a person who has the atgttoract in the name and on behalf of another
person called the principal. In other words, itai$ authority given to the agent to perform
juridical acts as a medium of an intermediary watiother person called the third party. By
juridical act, we mean acts having effects befbeelaw. These acts performed within the scope
of the authority granted, will bind the principatettly. That means the rights and obligations of
the contract are that of the principal and thedtiparty. The agent there is only to facilitate the
formation of the contract and hence cannot be halide for the non-performance by both the

principal and the third party.
Here the main question to be raised is: what ism@athe authority of the agent.
There is no single whole definition of authority the existing written materials. Different

writers have given different definitions of authgrbased on the intended purpose of focus. In

ordinary words authority is the right to exercisavers.
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Authority, as regards the law of agency, means [lityaon the part of the agent to execute
certain acts in the name and on behalf of the jpahcin accordance with the latter is

manifestations of consent to the agent.

It is believed that every relationship may be addtaving some purposes behind its inception.
As agency is one form of relationship, it cannatag® from such facts. Consequently, it is one
of the most common legal relationships that enabke to make numerous lawful acts at a time
with different persons in different places. Thatamg an agency relationship is created with a
view to develop transactions in the absence ofrsopewho wants to stretch his hands to various
legally binding acts at the same time. In a nutskseich agency relationship is introduced in

order to avoid transaction barriers that mightdsailt due to time and place limitation.

Having the aforementioned facts in mind, we nowcpea towards discussing the concept on
source of authority. Thus, as provided under &¥92of the civil code, the authority to act on
behalf of another may derive from law or contra@atcordingly, the authority of an agent is the
power of agency which the agent acquirs by theaifmer of the law or by a contract concluded

between the agent and the principal to this end.détails will be discussed as fuscous.

A. Authority derived from a contract.

Agency which is derived from a contractual relasioip is the most usual kind of agency.
Accordingly, for many authors consent is the basithe law of agency and it explains why the

agent can represent the principal.

Under this topic, we would like to point out thaeware referring to the agency arising out of

bilateral agreements between principal and ageattasilated under art.2199 of the civil code.

“Agency is a contract where by a person, the agagtees with another person, the

principal, to represent him and to perform on hehhlf one or several legally binding acts”
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As we can see from the above provision, an ageneydontract, which is formed between the
agent and the principal.

Obviously, under such agency relationship, whicisear out of a contract, we find two
independent contracts. These are regarded as
¢+ Internal contract [subordinate contract]

¢ External contract [main contract]

I. Internal contract [subordinate contract]

Internal contract is a contract that exists betwibenprincipal and an agent. Under this contract
the principal concludes a contract with an agemteunthe auspices that the agent could play an
important role in the formation of the main contrakhat is the agent could enable the principal

to transact with a third party through an internagglior an agent. This contract is essentially

concerned with the rights and duties of such pariie most cases, this internal relationship is

created by contract, although there are cases wheoeild be created by the operation of the

law, to determine the respective duties and rigtitshe parties. In any manner, one has to

basically rely on the terms of the agreements efgdrties in order to distinguish their respective

duties and rights.

Il External contract [main contract]

External contract is a contract that exists betw#sn principal and a third party. This
relationship is the most crucial aspect as fathaslaw of agency is concerned. It is concerned
with the rights, duties and liabilities that collld created as between a principal and a third party
through the intermediary of an agent. In this rdgdor a direct relationship to be created
between the principal and the third party, in pptes the agent must have acted in the name and
on behalf of the principal within the scope of piswer. Once these elements are fulfilled, as
regards the effect of the contract, the agent sbegps@nd only the principal and the third party

remains to be parties to the contract concludeas€guently, the rules of an ordinary contract,
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which could operate between two contracting partigls be applicable to the principal and third

party relationship.

Furthermore, it must be noted that agency is onth@fspecial types of contract and thus, the
rules applicable to the formation of a valid cootyare of necessity, applicable to the agency
relationship. Accordingly, the elements requiredlemthe law for the formation of a valid
contract as enumerated under art. 1678 of the andk are required in agency contract as well.
These elements are

A. The parties must be capable of contracting and thiee consent sustainable at law.

B. The object of the contract must be sufficientlyided, possible, and lawful.

C. The contract must be made in the form prescribeth&yaw, if any.

Therefore, the formation of a valid agency relagtup requires the existence of certain essential
elements. If these elements are not satisfied, @gency relationship becomes invalid.

Accordingly, parties to the agency relationship trhas/e the capacity to enter into the contract,
their consent must be sustainable at law, the bbjebe contract of agency relationship must be
sufficiently defined, possible and lawful, and figathe contract of agency must be made in a

prescribed form if any.

For the sake of clarification, we need to see thsidelements of contract agency under the

following subtopics.

= Capacity

The first essential requirement for the validifyaocontract is the capacity of the parties. The
literal meaning of capacity is the ability to darsething. Since agency relationship is a special
type of contract the party who wishes to enter aricagency relationship must have the capacity
to do so. Thus, capacity to a contract means canpetto enter into a legally binding

agreement.
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All persons do not have the same legal capacitjmaie a contract. In some cases; the legal
capacity of a person has no relation to the indialg actual ability. That is, there is a distiocti
between natural capacity and legal capacity. Fstaince, natural capacity may itself be either
the capacity to own property or the capacity toreise rights over a property. When dealing
with legal, contractual capacity, we mean the cap&g exercise rights, not the capacity to own
the propertyThis is so because, under Art 1 of the civil codes provided that “Humamperson

is the subject of rights from its birth to its dedtOnce born, a human baby can acquire rights,
even a child merely conceived is considered bowh asquires rights wherever his interest so
requires provided he is born alive and viable. &fae, legal or contractual capacity requires
only the capacity to exercise rights. That is, tere possession of rights and duties does not

presuppose the capacity of a person to entereagtllly binding agreement.

As a rule every physical person is capable of perifog acts of civil life unless he is declared
incapable by law. That is, every party to a cortragresumed to have a contractual capacity
until the contrary is shown. Notwithstanding thavery physical person is presumed to be
capable, the law for one reason or another, deckome member or group of society incapable.
There are two types of disabilities recognized unlde civil code. These argeneral disability
and special disability General disability may depend on the age (mipprinental conditions
(insanity of persons) or on a sentence passed pp@ons (legally interdicted person§)n the
other hand, special incapacity may result from nlagonality of a person or from functions

exercised by him [her].

When we come to the special agency contract, allptirties involved in such contract have to
possess capacity, to effect the agency contraecifsgally, as regards the third party, as a party
to a contract, it is obvious that he [she] hasdesess the legally required capacity if he wishes
to create a legally valid relationship. Likewise tprincipal must be legally capable for the very
reason that when he [she] authorizes an agentrforpea certain juridical act on his behalf, he

should necessarily be legally capable of perfornsiach acts. That is to say for a juridical act to
be valid; the parties must have the necessary lemadcity. On the other hand, one can not
enlarge his capacity by appointing an agent taadis behalf, that is, the principal can not be
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entitled to a better right by merely authorizing ttgent beyond whatever right he can personally

exercise.

The question is whether or not an agent must hieddgally required capacity to act on
behalf of a principal. Let us consider the conaaptthis issue encapsulated undenerican
Commercial Law Serie§ by Alfred W. Bays,

Sec. 9. Power To Act As Agent’

Any person, though without power to contract in dven right may act as an

agent for another.

A person must be capable of acting in his own r{ght juris) to be principal, for
the simple reason that what he has no power toetegmally he cannot acquire
power to do by doing it through another. But whaeanay not do for himself
because he lacks capacity he may do for anothervalsathe capacity9 He may
not, of course, bind himself upon a contract of rexyeif he lacks capacity to
contract, but he may, if he chooses, actually perfthe function of an agent.
Thus, minors magct as agents and the contracts made by them imdhee of
the principals and pursuant to authority are binglinpon such principals. The
reason is that the agent does not bind himselfdoit as a mere intermediary
through which the minds of the contracting partieset, whereupon the agent has

performed his office.

Example 4. Mebrahtom sends his office boy to bugpfias on Mebrahtom's credit from
Zeneb. The boy orders the supplies according taunisority. This makes a contract between

Mebrahtom and Zeneb as binding as though they batlacted personally.

The Ethiopian civil code, under the agency law nenghspecifically provides that an agent has
to posses a legally required capacity to act oralbel the principal. Thus it is far from being

clear whether our law requires capacity of an agdotvever one argument could arise that the
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Ethiopian civil code quite exceptionally requirdgt an agent shall have the legal capacity
pursuant to art. 2182 [1] and art. 2230[1] of thel code. The latter article for example states

as follows,

“’Unless other wise agreed a contract of agencyldlkaminate by the death of the agent or

where he is declared absent, become incapable adjiedicated bankrupt.”

Reading into this article envisages that the a&rtiefers only to an agent who had capacity at the
time of authorization but declared incapable attef time in which case a principal should not
be denied the right to terminate the agency relatipp where his agent becomes incapable.
Hence, to construe the stated article, as it requine agent’s legal capacity may be inconsistent
with the intention of the drafter of the civil cad&dmittedly, what is provided under art.2182 is
not different from the above mentioned. Thereftine, requirement of the agent’s capacity even

under the Ethiopian law is apparent.

= Consent

Consent is an agreement that is free from anyctliefde freedom of contract is expressed in
consent. There are two aspects to consent. Hrste tmust be an agreement on each detail
(identity, price mode and day of delivery and pamgtnetc), and secondly consent is the
willingness of the parties to be bound by the aged. If the contract is affected by a defect in

consent, it may be invalidated at the request @firty who invokes the mistake.

Many authors believe that consent is the basibefaw of agency, and it explains why the agent
can represent the principdtor example agency is defined as the relationsHipchwexists
between two persons, one of whom expressly contlesitéie should impliedly act on his behalf.
Similarly, one person to another that the othell e on his behalf and subject to his control

and consent by the other so to act defines an ggenc

However, it is mostly stated that too much emfghaa consent should be avoided. In many

cases consent is the basis of the agent’'s powerdatstmines its ambit. But there are many

Page | 19



cases, notably the cases of apparent and presuitigatity in which the relationship may arise
irrespective of or indeed contrary to the real wisbf the parties and to speak of consent in such

cases is only to distort the real and usual meawniinige word.

Great emphasis on consent should also be avoidechédher reason: namely that it may suggest
that all the courts have to do is to look at thetdebefore them and mechanically determine
whether or not they are faced with agency relahgmsThis is not necessarily the case for the
courts have to look at the facts and construe timeanlegal manner. The vices of consent for a
contract are covered by art.1696-1710 of the ciwde. Like any other contracts, if the consent
of either the principal or the agent is vitiated dyy of theses vices, the contract of agency
becomes voidable. The party whose consent has \ngated can have the voidable contract

invalidated according to art.1808 [1] of the cimilde.

With regard to the main contract entered into eyabent with the third party, in the name of the
principals, art.2189 [2] of the civil code givethrincipal the right to avail himself of the defec

in the consent of the agent. Likewise, sub ar{8]eof art.2189 of the civil code entitles the thir
party to set up the fraud of the agent againsiptirecipal. Hence the principal can demand the
invalidation of the contract between the third pamd himself in accordance with art. 1808 [1]
of the civil code on the ground that the conserttisfagent has been vitiated during the making
of the contract. In the same way the third partt tias been defrauded by the agent can request

the invalidation of the contract pursuant to a®3 g1].

Article 2189 of the civil code seems to favor thienpipal in that it gives more protection to him
than to the third party. Under sub art [2] of &189 the principal can avail himself of any
defects in the consent of the agent. This subaes dhot put a restriction as to the type of defect,
which the principal can employ, as a ground foralidating the contract. On the other hand,
under sub art [3] of art 2189 the only defect tiat third party can raise against the principal is
the fraud of the agent. The defect that the thadypcan invoke for the purpose of invalidating
the contract is limited to only one kind of defethis means that he cannot invoke mistake,
duress, false statement, etc, as a defense agangtincipal. Therefore it is clear that art. 2189

of the civil code provides less protection to thied party than to the principal.
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» The Object of Agency Relationship

The object prescribed in the general provisionthefcontract is not the object that can be seen
or touched, but the obligations undertaken by thaeigs. So the object of the contract may be
positive or negative. The obligations to give sdmmgj or to do something are positive

obligations whereas an obligation not to do sonnetlis a negative one.

Under art.1711 of the Ethiopian civil code, contirag parties are free to determine their
obligation but their freedom is not an absolute -tbnis subjected to such restrictions and
prohibitions as is provided by law. On the othendhaunder art.1678 (b) of the civil code, the

law imposes on the contracting party to engagedeafmed, lawful and possible obligation.

The object of the contract must be defined witHisight precision. A contract shall be of no
effect where the obligations of the parties or ¢ @f them cannot be ascertained. An obligation
that is not defined by the parties cannot be ddfibog courts of law. As art. 1714 of the civil
code stipulates, the court may not make a contfactthe parties under the guise of

interpretation.

The object of the contract must be lawful as preslidnder art.1716 of the civil code, where the
obligations of the parties or one of them are uflévor immoral, the contract ends in

invalidation.

Moreover, the object of the contract must be pdssb performance. A contract shall be of no
effect where the obligations of the parties or afighem relate to a thing or a fact that is

impossible and such impossibility is absolute arsdiperable, as provided in Art 1715.

As far as the contract of agency is concerned,eth®rspecial problem on the question of
lawfulness or possibility of its object. Howeverpplems are usually faced with the requirement
of the sufficiently defined object. This is espdlgiZrue with the extent of the power given to an

agent. It is extremely difficult to exactly fix tHenits of such power. Since the agent deals with
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third parties usually in the absence of the priakippe has nothing to rely on in determining
whether the interest of the principal would bestsbeved by performing a certain juridical act
except the power of attorney given to him by thiegpal in advance. As a matter of fact, it may
not be possible to enumerate in the power of agtomal the acts whose performance by the
agent would further the interest of the princifgah the other hand, if the principal authorizes the
agent to do everything that he thinks promotesiriterest of the former, there is the danger of

abusing the power on the part of the agent.

In view of this problems, it was necessary to fandolution somewhere in between the two
extremes. Consequently under the French law, pgwen in general terms is construed to
include only acts of administration. Under this Jae performance of transaction other than
acts of administration, calls for an express powfemce, an agent cannot alienate or mortgage
property without express authority.

The Ethiopian civil code has adopted the same isolgimilar to the French for the problem. As
provided by art. 2203 of the civil code, authoranted in general terms includes only acts of
management. Naturally, a question would arise heggarding what are acts of management are
Art. 2204 gives the answer to this question. Aaisalfor the preservation or maintenance of
property, cancellation of debts, discharge of det¢# of perishable things and goods intended
to be sold, interalia, are acts of management uade&x204. Art 2205 of the civil code explicitly
states that express authority is required for grégpmance of the transactions other than acts of
management. Sub-art two of this article particyl&otbids the agent to alienate or mortgage real
state property without special authority. Thus gard with the general power of attorney cannot
sell the property of the principal. For this purppke needs a special authorization. But if he
sells one of the properties of the principal withsuch authority, the latter will not be bound to
the third party. Unless the principal ratifies et of the agent, the agent will be liable towards

the third party in the contract.

» Form of Agency Contract

As a general rule, for the formation of an agenagtiact no special form is required unless the

law provides that the contract of agency be madespecified form (article 1719(2) and 2180 of
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the civil code), or the parties stipulate thatirttentract be made in a special form (article
1719(3) of the civil code).

There is no special requirement for the form ofr@gecontract. It can be made in any form. But
if the law for the contract that the agent conchude the name of the principal prescribes a
special form, the authority to make such a contsdwiuld be given in the same form. As
provided under art 2180 of the civil code, for arste, art.1725 of the civil code provides that a
contract of insurance shall be concluded in writi8gpposing principal (P) authorizes the agent
to make a contract of insurance for him, the autyhdor this purpose must be given in writing.
Apart from this, the contract of agency can be esged, that is, written or oral, or it can be
implied, that is, it can be inferred from the coodaf the parties as provided under art.2200 [1]
of the civil code.

As briefly discussed above these elements of th&act should be fully satisfied before a valid
contract of agency can be formed. The absence yfoarthese elements renders the agency
either voidable or void abinitio as the case maydoel it will be subjected to invalidation by the
proper authority.

In this case a question would arise what wouldHeefate of the contract entered into by the
agent in the name of the principal with a thirdtpavhen the agency contract between the
principal and the agent is invalidated for the latkany of the elements of the contract, which
we have discussed above? This issue may be reswlivieeb different ways. First, it can be

argued that since the agency contract is the leddise main contract, the invalidation of the

former should automatically cause the invalidatminthe latter. This approach renders the
position of the third party insecure in that it rmakhe validity of the contract that exists between
the third party and the principal totally dependentthe existence of the contract between the
principal and the agent to which the third partys o connection. This problem can be
minimized to a large extent by the application dfl816 of the civil code, which provides that

acts done in the performance of a contract shalbadnvalidated when the interest of the third
party in good faith so requires. Therefore, altiotige agency contract is invalidated by the

principal or the agent or by any other interestadigs in accordance with art. 1808 of the civil
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code, the main contract, which the agent concludetie name of the principal with the third
party in performance of the agency contract, resxanforce as between the principal and the
third party where the interest of the third partydemands. This is however subjected to the
gualification that such third party must not haveeb aware of the facts that caused the
invalidation of the agency contract. Hence a thpatty, which contracted with the agent
knowing the possible causes of the invalidatiothefagency contract cannot invoke art. 1816 of

the civil code.

The second solution is based on the doctrine ddrs¢ipn. According to this doctrine, mandate
[the relationship between the principal and thenfgand representation [the relation of the
principal and the third party] are independent. Shihere may exist mandate without
representation and vise ver3derefore since the relationship between the praicand the

agent on the one hand, and the relation of thecipah with the third party on the other are
separate phenomena, the invalidation of the agenaoyract should not by itself constitute a

ground of invalidation for the main contract.

According to the above arguments, it is betterdopd the second solution in Ethiopia. because,
in the first place, the solution is in line withetldoctrinal basis of the Ethiopian law of agency,
which is the doctrine of separation, and secondisngared to art.1816 of the civil code, it
affords more protection for third parties that gretection under this solution is not restricted by
the requirement of good faith on the part of thiedtiparty. In other words, since this solution
maintains the main contract effective, despiteitivalidation of the agency contact, third parties
who are aware of the fact that caused the invatidaif the agency are protected as well as those
who are ignorant of such facts during the conclusib the main contract. This seems logical
because, as the third party has no connectionthatizontract of agency, the fact that he is aware
of the possible causes of invalidation of such i@mtshould not affect the validity of the

contract between the third party and the principal.

o Questions for discussion
1. A principal,” P” assigns an agent “A ” for theale of tires only. "A “sales 180 tires to

“Z” transport company. Among the tires the payrhehonly 120 tires was effected, and
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the reaming 60 tires remained unpaid. "A” thestituted a case against the company Z
on the basis of agency relationship, but “Z” offyed it on the ground of capacity, that is
by claiming that “A” has no capacity.
o Can you advise the company?
2. An agent can be assigned to represent the pecuntargst of minors.
o What kind of authority can this be categorized in?
3. Can you distinguish between internal (subordinet&fract and external (main) contract?
4. Can you elaborate on the theory of separation? Wéhds difference from the theory
which states that the invalidation of internal cant causes the invalidation of the main
contract)?

B. Authority by Judicial Act

A different kind of source of agency is authoritagted by the court. That is, an authority to act
on behalf of another may emanate form the courdtdsion. Courts, upon evolvements of some
conditions, may appoint some other person to deiies pertaining to the other. The provisions

governing court authorization are provided herafter:

This situation is not an agency either by a prgneament of the parties or by the lawmaker. But
it arises by the order of the court upon applicgatibhis case of agency is governed by Arts
2253-2256. The person appointed by order of thetdsucalled the curator. Thus the parties
involved in here are the person represented anccuh&tor. This appointment of curator is
usually necessitated when the person whose intésestre (is) to be represented is not in a
position to appoint an agent by reason of beingag, Wl or any similar causes (Art 2255). In
these cases only limited persons (relatives, spaumsknobody) shall apply to a court with
jurisdiction for the appointment of an agent totpob the interest of the person to whose benefit

a curator is required. (Art 2254).

Only relatives and/or spouses have these rightsrder to protect the interest of the person
represented against misuse of his interest. Theopdo be appointed is going to carry out those

“acts as are of an urgent nature” [Art. 2255(2)]
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The curator is expected to work for the intereshefperson represented, and the court may give
directions on how to carry out the obligations andy impose liability on the curator. The
curator has to inform his appointment as soon &siple to the person he/she represent. The
curator is a contractual agent for all the rightd duties [Art. 2256]. Because of lack of space
and time we cannot write down the relevant prowvisiof this subsection. Thus, you are advised

to refer frequently to the Civil Code provisionslavant and cited above.

Article 2253 Principle
The authority to do an act or acts of certain kordbehalf of another may be given

by the court to a person here in after called aatar.

Article 2254 application for appointment
1) an application for the appointment of a curator nisymade to the court by a
relative or by the spouse of the person to be regrted.
2) It may be made by no other person

Article 2255 Decision of the court
1) Theourt shall not grant the application unless thergon to be represented is
not in apposition to appoint

C. Authority Derived from the Law.

In most cases, the source of agency is authorignodgent derived from the agreement of the
parties, that is, a bilateral agreement betweenirecipal and an agent. Apart from this usual

source, agency relationship could emanate from aperation of the law, that is, agency

authority is derived from the law itself. Conseqtlyrthe consent of the principal has no role in
creating the agency relationship and hence it ioibe the principal’s consent that agent —
principal relationship comes into existence. Thisually happens where a person to be
represented is not in a poison to appoint his afgerdne thing or another. Moreover, it is due to

the necessity to safeguard the interest of theopeis be represented. Further, agency is created
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by operation of the law, as opposed to agency edeas a result of agreement of the principal
and agent; there is already a single contract, af contract which is concluded by the
representative, on behalf of the one representetth the third party. Hence, the internal
relationship between the representative and theesepted, in this case, is legal and not

contractual since it is created by the operatiotiéolaw.
In spite of the legal relation created betweenrdpmesentative and the represented, the rights
and duties arising there from are governed by tlogigion pertaining to agency contract once

the law has established the relation.

Questions for discussion

1. Can you mention the sources of authority undeney contract?

2. What requirements (elements) are demanded to fam agency relationship out of
contractual relationship?

3. Can you give a case of authority (agency) ddrfvem judicial act?

4. Explain and give an example of (authority) agetherived from the law?
2. Authority by Virtue of Contractual Agency.

We have discussed what authority is under the abopics. This topic focuses on authority,
which is derived from the agreement of the contngcparties, agent and principal. Hence in
reading this topic we shall see it from the pertipes of the common law approach, the civil
law and the Ethiopian approach in order to undedstawell.

2.1 The common Law Approach. Lcaw of Agency, Am. J: comp. law vol6 1957)

The foundation (theoretical) of the modern conaggency in the common law is the doctrine
of identity of principal and agent, in which thigebry is generally expressed in the phragai”
facit per altrum facit per se” [meaning, he who acts through another acts hims@éljile
adopting this theory, however, no distinction waad between the internal relation of principal

and agent on the one hand, and the external nrelagtween principal and agent towards third a
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party on the other hand. The reason what the comawrtheory failed to make distinctions
between these relations of the principal — agedtaathird party was due to the maxim provided

above, which involves the contract of only two jpais

In the perspective of commercial life, the cenpadblem in the law of agency is the protection
of the rights of the third party, who has transddiasiness with an agent who was not authorized
to transact that business. “The theory of identityegard to this problem adopts the maxim that
the unauthorized acts of the agent does not bi@agtimcipal” But, owing to commercial needs
force in certain conditions, some exceptions acreatited to the theory of identity in order to
protect a third party who acts in good faith, wgh agent. The theory of identity states as
follows:

“ Where a mercantile agent, with the consent c# thwner, is in possession of goods or
documents of title, a third party to whom the agseits pledges or otherwise disposes of the
goods or documents in the ordinary course of hi@nass is protected if that third party acts in
good faith and has not at the time of the dispmsitiotice that [the agent] has no authority to
make the same. In that instance the dispositiofl beaas valid if the agent were expressly

authorized by the owner of the goods to make theed™ Hawson. 1969.p131)

According to these circumstances, the test addpyeitie common law pursuant to the doctrine
of identity in order to protect a third party acteg in good faith a disposition by the mercantile
agent is that ” whether the goods or documentsevesitrusted to him by their owner”. “This
test operates irrespective of whether the mereaagent carried out the unauthorized disposition
in his own name as will often be the case or inrthme of his principaff -awson. 1969, p133\
impediment arises, however when an agent is walyetis principal not to sell or dispose
unless the latter tells the former to sell or dsp his name without disclosing his principal’s
name. In giving a solution to such a problem thewon law theory” disregards whether the
representative acted in the name of the principah diis own name as irrelevant and it is the

“entrusting” of the goods or documents which makke person a mercantile agent.

The Theory of agency in the common law is clasdiiigo three types of agents. These are

» Agents acting for a named principal,
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» Agents acting for an unnamed principal, and

» Agents acting for undisclosed principal

These three agents have a common function. Thahegy, act as an instrument in order to
procure links between the principal and third garin contractual relations. The major problem
that may arise in an agency contractual relatignfiioim the point of view of a contracting third

party is to ascertain with whom he has contradieertheless, it is obvious that in the theory of
agency contract, rights and duties arise primaniyh the contracting third party and the party
with whom he has made the main contract, sincehing party may be ignorant of the existence
of a principal. However, in order to solve suchrabtem, as discussed above, the liability test,
which the common law agency doctrine has develdpedindisclosed agency, provides the

necessary principles.

The theory of undisclosed principal correspondghi indirect agency of the civil law. The
theory of liability test of the common law, moreeoypays more attention as it was discussed
before to the test whether the goods or documdmniieocome into the possession of the agent
by the consent of their owner, and such test do¢give any regard to the name test which
emphasizes in whose name the goods or documertiieotame to the agent which is the
concept of the civil law.

Hence, as the common law doctrine of identity azdite fragmentation typical of the civil law
situation, the fundamental distinction that is tedaby the civil law concerning direct and
indirect agency is completely unknown to the comnham, since its concept of agency is
sufficiently general to embrace both forms of repreation. (I.e. A commission agent and

commercial agent.)

¢ Discuss the theory of identity and identify thetidistions with the theory of separation?
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2.2 The Civil Law Approach

The contact of mandate, which emerged with the traf commercial transaction served to a
considerable degree the practical substitutiongehay. The mandatary [agent] in his course of
contractual power was entitled to act in the irdeod the mandate giver with a third party, but in
his acts that he does with third parties, he maybirad his mandate- giver liable to the third

party. The mandatory [agent] himself is responsibiehe acts or contracts he entered into with
the third party.

The theory of mandate demands that each party drdairc duties and responsibilities that he
should respect while the parties are in the coafdke contract of mandate. Based on the above

principle, the mandatarius (agent) and the mandgtoncipal) were bound to the following
duties (Wiliam L.Burdick, 1938, pp 193):

He/she had to execute the mandate reasonably id Gyoe. , He/she was also bound not to
exceed the mandate, to exercise diligently, toeemadcounts and to make over to the mandator
(principal) all benefits accruing from the mandiatgluding rights of actions against third parties.
However among the duties of the mandator (pridgipeere to indemnify the mandatarius
(agent) against expenses, loss and liability iremiin the execution of the mandate. Besides, he
is bound not to revoke the mandate to his prejudice

The mandate that exists between the mandatory amdiatory’s could also be terminated by
mutual consent of the parties, by a unilateral cation or renunciation of either party or by the
death of either party.

The doctrine of agency in civil law legal systemswiaunded in the theory of separation. What is

the theory of separation?

" The most characteristic feature of the theorygéncy in the civil law is the strict conceptual
separation of the mandate, i.e. the contract betwibe principal and agent. From the authority,

that is the power of the agent to contract for phiecipal with the third party.”
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We can understand that the emergence of the deatfiseparation in the civil law system has
contributed to a considerable degree in discrinmgathe difference between mandate and
authority. The theory of separation, which was,exmgled by a German Jurist Laaband, could

clearly point out the different aspects of mandatd authority as follows.

“Mandate points to the internal relations betweemotpersons — the mandator and the
mandatory, while representation (authority) on titeer hand, points to the external aspects of

the transaction; the relation of principal and ageowards third parties.”

Based on the above point the very relevant issugetconsidered is that the agent’'s power to
conclude a contract of mandate. That means thenadteontract that is made between the
principal and agent in regard to the extent of auiityr that the principal is giving to his agent is
in principle ineffective with regard to a third parThis view implies that the third party does

not bother about the contract of mandate that £kistween the principal and agent.

Owing to the development of the theory of separaitiothe civil law legal system, the feature of
the various types of intermediary ship is definedibhderlying internal relationship between the
principal and the agent. . To mention an example,German civil code provides thirteen types
of intermediary ships. In comparison to the Gerraail code, the French civil code adopted

only four main types of intermediary ship. To mentthem; {H: bawson. 1969, pp125)

*Independent agent
*Employed agent
» Commission agent and

*Broker

With regard to the agency relationship from thewigoint of a third party, the key problem
pinpoints ‘with whom has the third party contracte@he civil law theory to answer this issue,
adopts the test that ‘to ascertain whether thetdggs contracted in a representative or personal
capacity.’
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According to the test adopted by the civil law,arting the ascertainment of whether the agent
acted in a representative or personal capacitthashame test, which is in line with the direct
and indirect agency that is a leading doctrineénefdivil law.

The above concept implies that

" If an agent acted in his representative capaaityrmally on behalf of his principal, the agency
is to be direct, and if he acted in his own nama#,for the account of his principal, the agency is

indirect (» F.H. Lawson, 1969, pp136)

Pursuant to the civil law theory of agency, “thieedt agent is referred to as a commercial agent
and the indirect agent as a commission agent, vithilee common law terminology both types
of representatives are described as agent§:H: Lawson. The Roman law reader, 1969, pplggith g

distinction in between them.

To putitina nutshell, under the theory of ageim the civil law legal system, in order to make
an agent to be bound by his acts to an unnamedipain he/she must at least disclose his
intention of contracting as an agent or the situetimust indicate this. Otherwise, the contract
he concludes with a third party is considered aseishe acted in his personal capacity, and it
will not be important that he had the undeclarddrition of acting for a principal and was duly

authorized to do so or that he acts on the acaufums principal.

This method leads to the distinction drawn betwaiegct and indirect agency. Starting from this

point of view, the civil and common law legal systadhere to different patterns.

Under the common law legal system, “if an agenswdaly authorized, but acted in his own
name, without disclosing the existence of his ppakcto the third party, the principal can
nevertheless intervene and sue the third partgttire

Under the above category of agency (under the comtaw) the named and an unnamed

principal corresponds to the direct agency of thal taw, while the undisclosed principal
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corresponds to the indirect agency, even thougin #pplication in commercial transactions is

practically different.

Pursuant to the varied patterns, which the indilmatl undisclosed agency follows, in the
activities of commercial life, the practical effesulting in the final analysis is completely

different.

Hence the civil law follows the following practicapplication. “In the case of direct agency,
(commission) the commercial link between the thpatty and the principal (commettant) is
based on two consecutive contracts. The contrauteles the third party and the commissioner
and between the commissioner and the principal foetant), and these two contracts is

immutable” (F.H. Lawson, The Roman law reader, 1969, pp140)

According to theabove two-contracts construction in the civil lagal system of direct agency,

in principle there is no direct relation betweee frincipal and the third party.

When we see the principle of undisclosed agen@ytwo —contracts construction is avoided.
Accordingly, when we see the practical applicatminthe undisclosed agency in business

transactions, the concept lies as follows

“If the agent was duly authorized but acted in/ims own name, without disclosing the
existence of the principal, the latter can nevéedgintervene and sue the third party directly.
And in the case of an agent acting for an undigdagsrincipal, the third party has a right of
election when the existence and the identity ofagent becomes known to him/her later. The
third party may either to retain the agent as kistftontracting party, or to treat the principal as

such.”

Pursuant to the above concept, once the third pgaeware of the existence of the a principal, a
direct contractual relationship shall be establisbe created between the principal and a third
party in which direct rights and duties accrue urtlat contract between the third party and the

principal. Due to the one contract situation, is ®ommon law agency theory “no assignment
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or transfer of property from the agent to the gpatis necessary, and as the case of normal

direct agency was duly authorized, no liabilitydadn the agent.”

To give a summary of the above discussion, in bleghcivil and common law legal systems,
there exists a different approach and practicabsinn of the agency theory. However, there are
certain principles in common. Under this commoma@ple, if a direct agent acts for his
principal within the scope of his authority, privibf contracts does exist only between the
principal and a third party. Hence in this case, dalgent will not be liable to the third party. In
addition to this, he will not acquire rights theaatst the third party. Therefore, under both the
civil and common law legal systems, it is admitifea direct agent acts for the reason that he has
no authority or exceeds his authority, in suchsecanless the principal ratifies the unauthorized
acts of such an agent, the agent himself shalelgllable for the third party unless the principal
knew or ought to have known the defect in the aithoUnder such cases, the French code
provides the third party with a claim for indemnifjhe German law, in such cases again permits
the following right.

A third party has a right of election as against digent, and therefore, he/she can claim specific
performance or damage, but if the agent was awiahesther lack of authority he/she is only
liable for the damages that the third party acyualiffered in the consequences of the main

contract.

2.3.The Ethiopian Approach

Genesis, Development and Principles

The Roman low has been exerting a significant impacthe formation and development of
modern private laws in many countries of the wastdyting from the era of Justinia who was the
Emperor of the Roman Empire around tH& d&ntury A.D “Ethiopians at this time were in

permanent communication with the Roman Empire efghst from which they derived their law
(the Law existing legal system) based on the Rolaarof Justinia.
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From the above point we can observe that, evem fwrithe adoption of thEetha Negesaround
the 16" century; the Roman law of Justinian influenced Etisiopian legal system in its earliest
stage. Thd-etha Negestvas not directly adopted from the Romans. It wasaaslation of the

Egyptian Arabic prospects /version/ into ‘Geez’

Based on the point the “Ethiopian Christians dedathe authority of the religious canon
translated from Arab into Geez the Liturgical laage of the Coptic church, and this model is
related to the Byzantine tradition of law, and Hetha Negestvhich is translation into Geez of

Arabic precepts of the law which found their firspiration in the book of Syro-Roman law and

consequently in the Roman”

The historical genesis of theetha Negestas discussed above, has connections with thg earl
laws of the Roman Empire. ThHeetha Negesunder chapter 30 deals with the concept of
mandate. This provision, which is provided for undkapter 30 dealing with the contract of
mandate, provides rules governing the relationgfipnandatory (Principal) and mandatory
(agent). It doesn’t draw any distinction betweea tontract of mandate and authority. In this
case, it means the contract of mandate embodidtkifretha Negest is concerned only with the
internal relations of the principal and agent;aedn’t deal with the external relations of printipa

and agent towards third parties.

Hence, based on the concept encapsulated unddfetha Negest, regarding the contract of
mandate:

“The mandatory (agent) used to accept the mandakteonwithout remuneration; and

a mandate was not held valid unless the mandatmigdipal) gives it verbally and the

mandatory [agent] accepts the word of the mandatiyer formally or by his action”
(Rene David “1962, P 192)

In addition to the above point, the mandatary f@gevas obliged to follow the instructions
provided from the mandator (principal). For examghe agent (mandatary)
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Is prohibited to sell any thing on credit, withahe order (direction provided
beyond the fixed price. In addition to this, thetféeNegest had a concept,
which states that the mandator was to refrain fiatervening whenever there
is a dispute between the mandatary and the thirdypaccording to this
concept, the mandatary should confront the thirdtypand be liable to third

parties if anyg Paulas Tzasuam 1968, pp.172 )

The aforementioned concepts indicate that accortinghe Fetha Negest, the contract of
mandate had only to say with regard to the interglation of the mandate giver and the mandate
receiver (mandatory or agent). Hence the extemlations i.e the relation of the mandatory or

mandatory with a third party was not given a cover.

The concept of mandate provided under the Fethaeddg similar to that of the continental
Europe codes that had been promulgated prior t@edh@ng into view of the separation theory.
As provided earlier, in the discussion of civil lateory of agency, the distinction between
authority and mandate was actualized after theryhafoseparation was identified. The theory of
separation laid a clear demarcation between maraat@uthority. Hence countries that adhered

to the continental legal system adopted this amtroa

To mention examples “The above concepts are fonodpesulated under art. 164 of the German
civil code, art 32 of the law of obligation of Swétrland, civil code of France art 211, and art.
2179, 2199 of the civil codesf Ethiopia

In addition to this, as provided by Michal Kinderédhe principal sources of the Ethiopian civil
code with respect to the law of obligation was 8wiss Federal code of obligations, and the

French civil code was an important source”

From the above discussion point of view, the Svigsieral code of obligation and the French
civil code, which became the sources for the Eilaiopaw of agency, incorporate the concept of
separation under their legal system. Hence, welednce that the current representation law of

Ethiopia adheres to the theory of separation. Taerethe Ethiopian Law of agency deals with
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the respective concepts of mandate and authorityffi@rent provisions of the code. Hence, the
internal relations of the principal and agent aealdwith by arts 2179-98 of the civil code.
However, the external relations of the principatl @gent towards the third party are governed
by articles 2179-98 cum Art 2199-2265 based 02238 of the civil code.

The Ethiopian civil code also adheres to the modlethe civil law theory in agency
representation. This is through adopting the nasetheory.

Art. 2197(1) states:

“An agent who acts in his/her own behalf shall pagdly enjoy the rights or incur the liabilities
deriving from the contracts he makes with thirdtiear not with standing that such third parties
know that he is an agent.”

The concept of the above provision is that it sieeghe principle that, as far as an agent acts in
his own name, but for the interest of his/her gpat; the third party should not directly sue the

principal where there is non-performance of congraé/hat does this mean?

As far as the agent enters into a contractual aggaewith a third party, without disclosing his
intention to a third party that he is transactimgb@half of his principal, the agent shall be kabl
for damages incurred on third parties. And sinte &gent acts in his/her own name, the
awareness of the third party that he/she is antagerot an issue and it does not make him free
form liability. In the same manner an undisclosed@pal who has an interest on a third party
has no right to get his remedy by brining a disstton against a third party.

The concept of commission agency is also incorpdrander the civil code.
Art 2234(1) states
“ the commission to buy or to sell is a contractagency whereby the agent, called the

commission agent, undertakes to buy or to selfsrotvn name but on behalf of another person,
called the principal, goods, securities or othendible things.”
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Under the Ethiopian law of agency, so as to craatemmercial link between the principal and
the commission agent, two consecutive contractalldhbe made by the commission agent.
These are the contract that is made between ttiegghrty and the commissioner [representative]

and the relation existing between commissionerthagrincipal.

According to the above point, there is no diretdtren /connection/ between the principal and
the third party. The main function of a commissagent, according to the civil Code, is to sell,
buy or forward goods in the name of the commissigant but on behalf of the principal. The
concept of commission agency is governed by spgc@lisions (Art 2234-2252) of the civil

code.

% Question for discussion

Which Theory of agency representation does Ethidpleow, the theory of separation or

Identity? Why? Discuss it with friends?
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Chapter Two

Agency Contract under the Ethiopian Law

Introduction

Under the previous chapters we have already seejustifications why we need agency law.
The principles adhered to by Ethiopia are alreadyided under the previous topics. Under this
chapter we shall deal with the concepts of agencgan commercial activities, generally the
internal contract and the requirements to form sacontract, the scope of power of the agent,
the powers and authorities of a general agent;aasygkbcial agent. This chapter commences with
the internal contract, for it is the internal caatr which is a basis for the external contract. In

addition to this concepts on the external contrace part of the discussion of this chapter.

Chapter Objectives:

At the end of reading this chapter the studentksheilable to:
+¢ Discuss the formation requirements
+« Identify forms of offer and acceptance to estabtishtracts of agency;
+ Appreciate the scope of a power conferred on teatag
+« Explain the scope of power of an agent conferretheragent;
++ Discuss the powers and authorities of a generaltage

+ Realize the powers and authorities of a speciattage

2.1 The Internal Contract or Contract of Mandate

2.1.1. Formation and Requirements

Pursuant to Art. 2179 of the Ethiopian civil codes find two sources of representation: the
agreement of the parties or by law. In most cases,authority to represent a person on a
transaction with a third person emanates from greeanent of the parties and seldom, when the

social and economic realities so demand, such &tyth® conferred on a person by operation of
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the law. When the authority to act on behalf oftaeo emanates from the agreement of the
parties, the outcome will be that there will be tegparate contracts. These are the internal
contract between the principal and the agent anidh @@ntract concluded by the agent in the
name of the principal with a third party. Accordiypgthe internal relationship between the
representative and the represented is legal assedpto contractual. Since such kind of
relationship emanates from the law [by the openatibthe law], it does not require a special
consideration. Hence, our discussion under thigtagl focus on agency contract or mandate.
In order to form a contract, consideration is om®ag the essential elements in the common law
legal system. However, this is not an essentiahetd of contract under the Ethiopian law of
agency. Agency is one of the special forms of aamin Therefore, in order to form an agency
contract, consideration may not be essential utiteiEthiopian law of agency. In addition to
this, the elements of a valid contract provided dader art. 1678 of the civil code are also
applicable for the formation of contract of a agenkhese elements are:

1. Sufficiently defined, possible and lawful object

2. Consent and capacity

3. Form should be fulfilled.

Now let us see each of the requirements for thmdtion of an agency contract.

1. Object

A contract is of no effect unless its object isfisigntly defined, possible and lawful as provided
under art. 1715 and 1716 of the civil code. Whenowessider the agency contract, the most
difficult area is related to sufficiently definedbject. This particularly happens especially with
the extent of the power given to an agent. Bec#dusmuld be very difficult to fix such a power,
for the agent usually deals with third partiesha absence of the principal, it is difficult fomi

to rely on the principal in determining whether theerests of the principal would best be served
by performing a certain juridical act except thevpo of attorney given to him by the principal in
advance. Hence it may not be possible to enuménatgpower of attorney all the acts whose
performance by the agent would further the inteodghe principal. On the other hand, if the
principal authorizes the agent to do everythingttieks promotes the interest of the former,

there is a risk of abusing the power on the pathefagent.
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The law in the above case tries to find a solusomewhere in between the two extremes.
Accordingly, under the French law, power given @mgral terms is construed to include any acts
of administration. According to this law, the perfance of transactions other than acts of
administration calls for an express power. Theef@n agent cannot alienate or mortgage

property where there is no express authority.

In a similar fashion, the Ethiopian civil code atEpthe same solution as that of the French for
the above-mentioned problem. As stated under @03 2f the civil code, authority given in
general terms encapsulates only acts of manageinemere one can raise the question of what
acts of managements are. The concept of acts chgeament is provided for under art. 2204 of
the civil code. Accordingly, acts of management: dt&cts done for the preservation or
maintenance of property, collection of debts, disgk of depts., sell of perishable things and
goods intended to be sold interalia”. In additimnthis, art. 2205 of the civil code explicitly
states that express authority is demanded in eodeerform acts other than acts of management.
When we look at sub art (2) of art 2205, it spdgiptohibits the agent to alienate or mortgage
real state property without a special authoritynéts an agent who is granted a general power of
attorney cannot sell a property to the principalotder to do so, he should be given a special
authorization. However, if the agent sells amoregggtoperties of the principal where there is no
authority to such effect, the principal will not beund to the third party. Therefore, the agent in

this case will be liable towards the third partylass the principal ratifies the acts of the agent.

2. Capacity

“He who gives a mandate exercises the will to lde act which he charges his mandatary to do
in his place. He must therefore have the capa@tessary to do such an act, so that there is no

particular capacity to a give a mandate; this cépatepends on the nature of the acts to be

done”
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A principal can only delegate transactions, whiehis capable to perform himself. He cannot
extend his legal capacity by acting via an ageher&fore a minor can appoint an agent only for
the specific acts, which he is capable under tetéeperform personally.

Rights and duties are created directly on the paldy the contract, which the agent concludes
in the name of the principal with the third partence, regarding this contract, the capacity of
the principal is an essential element of the cahtb@cause we have seen that this element is
required to form a valid contract. And since ageiscg special form of a contract, this element
will be applicable there too.

The capacity of an agent is a matter of indiffeeenath respect to the main contract. Hence, a
principal can appoint an incapable person as hestadf the former is confident enough in the
honest and intellectual capacity of the incapaldes@n. And this is owing to the fact that his
agent is not responsible for the acts he perfomihie name of the principal. The views with
regard to the capacity of an agent and principakehzeen discussed under chapter one and no

further discussion is required in here.

When we consider the Ethiopian civil code, a canti@hose object is affected by incapacity
can, upon the request of the incapable persomaidated [art1808 sub (1). However, if the
incapable person does not apply for invalidatidre validity of the contract persists and the
other party will be bound thereby. Therefore suctiead is equally applicable to the agency

contract as it is a special contract.

3. Consent

The vice of consent of contract are covered by H&6-1710 of the civil code. As in any other
contracts, if the consent of either party [printipaagent] is vitiated by any of these vices the

contract of agency becomes voidable that the pattpse consent has been vitiated can

invalidate the voidable contract pursuant to e8808L[1] of the civil code.
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Concerning the main contract entered into by thenawith the third party in the name of the

principal, Art. 2189[2] of the civil code gives tipeincipal the right to avail himself to the defect

in the consent of the agent. Similarly, sub arf.dBart 2189 of the civil code entitles the third

party to set up the fraud of the agent againstptimtecipal. Therefore the principal can demand
the invalidation of the contract between the thpedty and himself pursuant to art. 1808 (1) of
the civil code, on the basis of the vitiated comsdrthe gent during the making of the contract.
Similarly, the third party, which has been defradithy the agent can request the invalidation of
the contract according to art. 1808[1] of the coabe.

Pursuant to art. 2189 of the civil code, more fagagiven to the principal in protecting him than
to the third party according to art 2189[2]; thenpipal can avail himself of any defect in the
consent of the agent.

Sub art [2] of art 2189 of the civil code doesnit p restriction as to the type of defect which the
principal can employ as a basis of invalidating ¢batract. On the other hand, sub art [3] of art
2189 states that the only defect that the thirdypzan raise against the principal is “the fradd o
the agent”. The defect that the third party cavoke for the purpose of invalidating the contract
is limited to only one kind of defect. That is, malke, duress, false statement etc. cannot be
invoked by the third party as defenses againstpifiecipal. Hence, one can conclude that

art.2189 of the civil code renders more protectmthe principal than to the third party.

4. Form

As a rule no special form is required to concludeoatract. This is left to the choice of the
parties to opt the form in which their contactae made. Sometimes however, this may not be
true. Where a special form is required by law oewlparties by themselves stipulate to observe
a special form, the contract will not be affectedess it is made in conformity with this formal
requirement. Hence it non-observance of the fdnat parties agreed or the law prescribes

makes the contract a mere draft. Hence doesn’tjaniies, for it will not have any legal effect.

Let us consider the following provisions of theikoode.
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Article 1720 Effects of provisions so to form

(1) Where a special form is prescribed by law and rxstenved, there shall
be no contract but a mere draft of a contract.

(2) A contract shall be valid notwithstanding that &sprovisions, such as
provisos relating to stamp duty or registration ,fdeave not been
complied with

(3) Unless otherwise provided, a contract shall be dradot-withstanding

that prescribed measures of publication have beenptied with.

As provided above, the contracting parties are freenake their contract in the form they
assume is proper except the mandatory provisioescgbing a special form. The degree of this

freedom of making a contract in the form that tleatacting parties opt is not free of any
limitation.

It is only upon the fulfillment of the following tavconditions that the freedom mentioned above,
works. These conditions are:

a. There should not exist other forms that the lansgribed to be adhered to
by the contacting parties.

b. The parties should not stipulate any special forhemnvthey make their
contract.

Agency contract is a special form of a contractnde the above provisions, which are
applicable to the general contracts, can appliiecaggency relationships.

Offer and Acceptance for the Formation of Contractsof Agency
Consent is a vital element for contracts. A coritiacformed via consent expressed by the
contracting parties. Consent is expressed throtfgin and acceptance. There is no special form

where offer and/or acceptance in the case of agertoybe expressed. It can be made “orally, or

in writing or by signs normally in use or conduath that in the circumstance of the case there
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is no doubt as to the party’s agreement”, unleegtrty who has presented an offer demands a

special form of acceptance. [Look at Art. 1681h tivil code].

Acceptance of an offer of agency can be made egkgressly or impliedly. The term expressly
indicates the fact that acceptance can be madayfoam less of silence. Impliedly as provided
by Art 2201 of the Civil Code the fact that agewontract is presumed formed, when the offeree
remains silent for an offer requiring formationagfency. Yet, the formation of agency requires
an express acceptance where the offeree is thavbo€'carries out in an official capacity or
professionally, or where he holds himself out pelipli of such functions which he/she is
required in the offer to be an agent. This is eaxyéxl under Art 2201 of the Civil Code. Those
offerees who require an express acceptance fdothetion of contract of agency are points of
dialogue among us. Which groups of persons are?tfdese include: attorneys, forwarding
agentsdel credereagents, and commercial agents, etc who carry wech $unctions for their

livelihood, professionally.

2.1.2 Scope of Authority

Once a contract of agency is formed, the partighgéaontract of agency assume the obligations
that arise out of “the terms of the contract andsbgh incidental effects as are attached to the
obligations concerned by custom, equity and goath,fdnaving regard to the nature of the
contract of agency (emphasis added). This is provided by Art 17)3¢l the civil code as

rearranged in conformity with the agency provisions

The scope of the power assumed by the agent isndatxl by the contract-giving rise to
agency. Yet, the scope of the agency assumed kggera might not be expressly determined by
the contract. In the latter case it is determingdtie nature of the transaction to which the

agency relates [Art. 2202].

The scope of agency conferred on the agent magrdith special or general as provided by Art
2202(2) of the Civil Code. A power conferred toagent is either special “for a particular affair

or certain affairs only, or general for all theaaf§ of the principal.” However, an agent may be
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conferred both special and general power of authoria single transaction for different affairs;
these two powers exist exclusively. This means wherscope of the power conferred is meant

general agency, it can by no means be a speciampow

2.1.2.1 General Agency

Depending on the scope of the power conferred eragent the authority one has received may
be general agency. Such type of agency is confamrgeneral terms. In such cases, however it is
not an easy task to classify a power conferreceeitls a general or special agency is an agency
conferred to the agent in such a way that the foismempowered to manage the affairs of the
principal. Usually, it is expressed in terms likd: my affairs, anything related to my property,
any affairs which | am called to perform etc.

The scope of such authorities conferred in genterais is limited only to the management of the
said affairs. It is confirmed under Art. 2203 tHagency expressed in general terms shall only

confer upon the agent authority to perform actsxahagement.”

General agency relates to preservation/maintenahteose affairs/ rights of the principal. A

general agent is given the power to do a numbé&aobactions involving a continuity of service.
A person, conferred with agency in general termsnly empowered to sustain the rights of the
principal and is not empowered to perform actsispaking the rights of the principals. Hence,

such agents have a limited power less of dispasiagights of the person represented.

These acts of the agent are said to be acts ofgearent. What are acts of management? The
law has unequivocally listed down those acts whach named acts of management under Art.
2204. These are:

Acts done for the preservation of maintenance operty;

*
0.0

« Leases for terms not exceeding three years

*
0.0

The collection of debts

X/
°

The investment of income;

*
0.0

Discharge of debts
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These acts are acts of management of a similarenatuerms of preserving the rights of the

represented.

Similarly:
+ the sale of crops;
¢ the sale of goods intended to be sold; and
« The sale of perishable commodities and other sing@itis are categorized as acts of

management.

However, these acts are acts of disposition, aeclosk at these activities reveals that the
purpose of conferring power to conduct these ams/for an agent protects the loss of the rights

of the person represented. And hence, these actectr of management.

Here, students are required to appreciate eadieddtivities listed under Art. 2204. All of them
are relief cases where the law is interested tegove the interest of the person represented.
Look at a power of agency given from Seifu to Midja. Seifu is the owner of a house in Bahir
Dar City, Kebele 14. He has decided to leave BBlair for Addis Ababa for two years. He has
also an interest to upgrade his house to a modandard. This requires him to contact third
parties like the Municipality of the town, the KédeAdministration and similar organs of the
town. At the same time he has to attend his educati Addis Ababa for two years. At this stage
can you explain what kind of agency he could cotdehis agent Mollalign? Is that preferable
for him to confer a general or special power? Oubsiyp he is advised to confer a general power
of authority. This is because he is only interestedhe agent to do acts of management and not

acts of management.

2.1.2.2 Special Agency

Special agency is an authority different from gahagency in that it empowers the agent to
dispose the rights of the person represented. Soet this authority is named as act of

disposition. A special agent is a person who iggigower by the principal to act in a particular
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transaction. Usually, it does not involve contigudf services unlike general agency. For
example, an agent empowered to deliver a truckttord party is a special agent. In the case of
special agency the act to be performed by the agespiecifically provided, like: sale of a house,
lease of a land etc. The power given to a speghtais broader than a general agent. However,

it is apparent that the power of the general alpeks so broader in scope.

What is meant by a particular affair or certairaaf only under Art 2202(2) of the civil code?
The terms signify the fact that the acts to begreréd by the special agent have to be specified
in such a way that the agent and the principal haverly agreed on what acts are to be
performed. Special agency confers upon the agehbaty only to conduct the affairs specified
by the agreement and their natural consequencesdatg to the nature of the affair and usage.
[Look at Art. 2206(1)].

It is provided in the form of an illustrative lisinder Art 2205 that these acts require a special
power. Where an agent is called upon to perforra atfter than acts of management, a special
authority is required [Art 2205(1)]. This allegatiof the law makes the list of acts under sub
art.2 of the same provision an illustrative onedArmence, not only those acts listed but similar
acts of disposition other than those of acts of agament require a special authority of the
agent.

Now let’'s look at each of the affairs that requsmecial authority as listed down under Art
2205(2). This helps us to add similar cases thgire special authority and in turn to identify
those acts which do not require special authority.

) alienate or mortgage real estate; to alienate lsestate (big interest for the principal)
requires the principal to decide on it with the Whedge of its consequences. It
cannot be effected by a mere general statement mathee principal. It requires him
to make an express statement that he has conferregecial agency on the
representative to alienate his estate. Similatlyequires a special authorization for
an agent to mortgage a real estate (an immovatesxample). Because mortgage
may ultimately result in disposition of the propefiteal estate).
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To invest capital: unlike investing income, which only an act of management,
investing capital belonging to the principal reggira special authority. Do you see
the difference between capital and income? Why doessting a capital require a
special agency while income does not? Take timappreciate the reasons. The

answer lies in differentiating between capital amzbme.

The law has differentiated between these two acssich away that the general agent needs to be

able to invest the income of a certain businesghvhe is appointed to as a general agent. This is

because he/she is denied the interest of the pahci

Take this

case. An individual who has been run@ingstaurant business has intended to leave

for abroad and hence has appointed a friend ofiligeneral terms. According to Art 2204(1),

the agent

is empowered to invest the income hedslifrom the business. That means he may

buy sheep to slaughter for the restaurant, he mgysbme other raw materials for the business.

That is investing income. But he is not authoritedbegin a new business for example with the

money he

ii)

iv)

Vi)

has earned from the restaurant businkasislinvesting capital.

To sign bills of exchange: This is purely empowegran third party to draw money
belonging to principal. This obviously requirespgsial authorization.

Effect settlement, consent to arbitration. Thess aequire a special authorization
from the principal. This is because effectingleatent or that of arbitration requires
disposition of rights of the principal.

Make donations: A person only authorized in genemahs, cannot make a donation
which requires a special authorization.

Bring or defend an action: Once again an indivicdtzainot bring an action or defend

a case until he secures a special authority frenpthncipal.

Look at the case below appreciated by one of thatgoof Ethiopia. This is relevant in

appreciating the scope of the agent. It was betweé&hmaz Tefer and the Municipality of

Hosa’'ena.
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This was a case where the plaintiff claims that fiece of land in the town of Hosa'ena was
expropriated by the defendant without paying headoordance to the law of the country. She
prays for the order of the law of the country. Sirays for the order of the court for the

restoration of the property and to grant her corspgan for damages and costs of litigation.

The defendant in its statement of defense pledagidthe amount of compensation was paid to
Ato Delelegn Kassa, the plaintiff’'s authorized agend attorney. It further alleged that if the
agent denies this payment, it is able to provBut it is admitted by the agent, the defendant is
not liable and hence lets the suit be dismissedpiwe this allegation the defendant has
produced two documentary evidences:

a) an agreement in which the plaintiff and her rekgivappointed Ato Delelegn as their
agent and attorney to represent them in suitsnof &a other property, in which they may
sue or be sued.

b) That money was paid to Ato Delelegn by the defehdamd payment voucher was
produced as evidence.

However, the plaintiff reaffirmed that Ato Delelewgras authorized to bring or defend action but

not to receive payment.

The court held as follows. The case involves thestjan of agent’s scope of the power. It is not
disputed that Ato Delelegn is the plaintiff's atiey and agent. However, the plaintiff argues that
Ato Delelegn’'s power is limited to representing herlegal proceedings and that he has no
power to receive payment on her behalf. On therdthed, the defendant argues Ato Delelegn
has a power of attorney as well as authority t@ikecpayments. As mentioned above, we say
that Ato Deleleng is the plaintiffs agent and atiy. Then the court goes on to restate the
definition of agency contract and special agencprasided by the law. The court decides that
when an authorized agent fails to hand over t@tineipal money that he has received on behalf
of the latter, the principal must demand (sue)atent and the third party who has carried out its

obligations. Hence, the court has dismissed the icefavor of the defendant.
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How would you have solved it, had you been the gudfjthis case? Would it be different from
what is provided above? Use the spaces providexvbahd jot down the main points you would
include in your judgment, if you feel yours is éifént from the judgment given by the court

either in the arguments or final disposition.

The court has rightly identified the fact that #gent was authorized to bring and defend suits.
No express authorization was given to Ato Delelégnreceive payment on behalf of the
plaintiff. But the agent is given a general auttyobecause he is hamed agent of the principal.
The question here becomes whether a general agenteceive payment on behalf of the
principal. Art. 2204-2205 identifies groups of sgécand general agency acts. In these
provisions “Collection of debt” is an act of managmt which can be committed by an agent
empowered in “agency expressed in geranl termserdfore collection of debt is part of an act
of management. But to bring or defend an actionireg a special authorization by the principal.

Hence the judgment of the court was sound.

2.1.3 Authorities of an Agent

The authority of the agent is the power within whibe agent can act with the effect of making
the principal liable with third parities. It is proed under Art. 2206(2) that anything that the
agent does in excess of that authority will noeeiffthe principal either to benefit or make him
liable unless he has actpdst factoacknowledging the act done, in accordance withdtiadrine

of ratification which we are going to assess atarltime. Moreover, if the agent acts outside his
authority he may be liable to his principal for &ch of the contract of agency or otherwise; or to

the third party for breach of warranty of autharity

The authority to act on behalf of another is theuheof actual authority. And the act of one on

behalf of another brings the effect of linking ttepresented with the representative only when
there is an authority actually given. Yet, there also authorities which do not actually exist but
looking like to exist, apparent. These two vareté authorities to act through another are actual
or as it is sometimes called real authority andaagmt authority. The relevance of this group of

authorities for our legal system shall be discudssdw.

Page | 51



2.1.3.1 Actual Authority

Actual authority is the authority which in fact thgent has been given by the principal under the
agreement or contract which has been made betweendr by virtue of subsequent ratification
or by law. Actual authority exists in two forms:prrss and implied. By virtue of the above
mentioned provision, Art. 2206, the authority oé hgent to act for another arises from what are
specified by the contract, express authority arelrthatural consequences according to the

nature of the affair and usage implied.

In one case, it was asserted by the court thatarmlaauthority is a legal relationship between
principal and agent created by a consensual agreetbewhich they alone are parties. The
extent of the authority is to be ascertained bylyapg ordinary principles of construction of

contracts including any implications from the exggr&vords used in the contract.

Express authority is specifically created and lediby the terms of the agreement or contract
which give rise to the agency relationship. Itxpress when it is given by express words such as
when the principal authorizes the agent to delavénuck of a specified type to a third party in a

given time and place.

Implied authority on the other hand is one implfeasin the nature of the business which the
agent is authorized to transact in express terimsekample, where an agent is empowered to
conclude a written and registered sales contrattt aithird party, it can be implied that this
agent is empowered to buy a pen, a piece of papsgmetimes to employ an expert to prepare
a written contract when required by the law. Imglathority is important for the carrying out
of the authority expressly granted. Moreover, wheereh implication can be made they are made
on the basis that the principal has in fact corexbt the agent’s having authority to act in such
a manner or as regards such transaction. Hendégii€é is evidence that the principal has
consented otherwise or not so consented, thenrtipbcation cannot be made. The important
feature to note here is that the consent of thecypal is a necessary part of implied authority.

Hence this authority is one aspect of the agertisah or real authority.
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2.1.3.2 Apparent Authority

Apparent authority is not an authority arising frélme consent of the principal whether express
or implied according to the rules discussed ingiexeding section. The agent’s authority here is
the product of the principal’'s conduct, his condtiat the agent is authorized to act on his
behalf. It is an authority which apparently existaying regard to the conduct of the parties. In
fact/reality, it does not exist; but as a matteda arising out of the factual position of the
parties in the eyes of third parties. In theseuriistances third parties assume that the agent has

authority to act on behalf of the principal.

Apparent authority must be carefully distinguishiedm implied authority, which we have
discussed in the above section. Implied authomstythe authority which in fact the agent
possesses as a result of the construction of thiead of agency in light of the business efficacy
or of the normal practices and method of tradejnass, market, place or profession in which
the agent is working. Apparent authority on theeothand is the authority which, as a result of
the operation of the legal doctrine, the agenbissered possessing, in view of the way a third

party would understand the conduct and statemethtegbrincipal and the agent.

Unlike the common law notion of apparent agencyfauty, under the Ethiopian law it does not,
in principal result in the effects of agency. Yietloes not mean that apparent authority does not
result in the liability of the principal towardsetlthird party and the agent is free from liability.
When the agent has acted with an apparent authboti the principal and the agent are liable

towards the third party with which the agent has@c
What is the nature of apparent authority undeBtmopian legal system?
It is provided under Art. 2195 that the principaliable with the agent in three cases:

i) Where the principal has informed a third party loé texistence of the power of

attorney but failed to inform him of the partialtotal revocation of such power;
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i) Where the principal failed to demand the returra@focument evidencing power of
attorney, if any;
iii) Where the statement, behavior has made third egatielieve the existence of

authority.

Now let’s discuss each of the cases that givetoisgparent authority.

)] Third party being informed of the existence of awitly by the principal.

What is meant byower of attorney There is confusion in the usage of the phpaseer of
attorney within the agency provisions of the Civil Code.uted to mean a written authority
which is named a deed under the common law. As ivedlused to mean power of authority.
Look at the Amharic version of article 2182(1)L 0000 D00 DOOO0 ODOO00OO000
Even the English Version of the Civil Code uses tithie terms interchangeably and results in

confusion.

The Civil Code was originally drafted in the Frerldnguage and then translated into Amharic
and English. Unfortunately, a number of discrepes@xist between these versions in Chapter 1
of the Agency Title, Title XIV. One of them is rédal to the usage of the above two terms. The
English versions of Arts 2181, 2182, 2195(a) speatka “power of attorney”. A power of
attorney is sometimes thought to be a formal wridecument, deed as named in the common
law. The French merely uses the word “pow@duvior) or the words “power of representation”
(pouvior de representationpeither of which embodies a requirement or impiocaof formality

or of a written document. The same is true of thmharic (JO U0 OO0 OOOOOOOH
[10J10). Therefore the English words “power of attorneythin the Civil Code should be read
merely as “power” without any implication of spddiarmalities or of a written document. For
further translation notes please look at “A comtagy on the Law of Agency- Representation
in Ethiopia”, by W.L Church, Journal Of Ethiopia@aw Vol. 1ll No. 1 pp. 314-316.

Hence, the term attorney under Art 2195(a) is th#haity the agent has acquired. Once an
authority is established to the agent from the gipial, the latter may inform this authority to

third parties as additional evidence (to the tlpadties) for the existence of power of authority
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for the agent to act on behalf of the principalthis case even when the authority comes to an
end either partially or totally by a unilateral thration of the principal (ratification) or by way
of agreement, the third party to whom the estabiesfit of the authority was informed need to be
informed too as to the new fact. Hence, even iftf@ establishment of agency between the
agent and the principal there is no need for tivecjpal to inform to third parties, if he has done
S0, revocation of the power does not bring thegalbilon to an end concerning these third parties.
That information given to third parties need toreeoked by the same speech made to the third
party. The none fulfilment of this is making theinzipal liable with the agent. This is

equivalent to the Amharic saying which goes;(10J0] (100 L0107

i) Failure of the principal to demand for the retufndocument evidencing agency:
when the power to act for another is evidenced yien instrument the revocation
of authority is not alone sufficient to terminake trelationship between the principal,
the agent and third parties. This is because tleatagven when his authorities are
terminated conceptually may act in the name ofptinrgcipal supported by the written
evidence unless this document is returned to theeipal. To protect the interest of
the principal on the one hand and the third partytree other hand the principal is
entitted to demand the return of the document tm hipon revocation (Art.
2184).When the agent alleges that the documenst&lestroyed the principal needs
to seek a judicial remedy, i.e. declaration tha plower evidenced by the written

instrument is revoked. This is supported by Ar82df the civil code.

A close look at Art 2195(b) has provided the retofnthe document and seeking a judicial

remedy cumulatively. This would apparently meart #ngen when the agent has returned the
document evidencing power of authority, the priatimust in addition secure a judicial order.

Do you feel that these two obligations/concepts tggether? Should it be a cumulative

requirement or an alternative one? That is, ifghacipal has secured the document upon the
will or otherwise from the agent, does he needadaogcourt to declare the power of authority is

revoked? Or is it when he is unable to secureat ttocument that he should seek a judicial
declaration of the above content?
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However, it is provided cumulatively under art 2{95in the sense that the principal must do
both of them (secure the return of the documentsaak declaration of end of authority), it is
provided under Art. 2184 cum 2185 that the prinichpes a right and duty to demand return of
document when the authority comes to an end. Batatent may not return the document
because it may be lost/destroyed. In the lattez taes principal may demand the court to declare
that the document is revoked at the expense ohgleat. Hence to seek a judicial declaration to
the effect that a power is revoked works in pladeaoreturn of a document. Finally the
cumulative requirement for return of the documemd gudicial declaration is meant when the
agent fails to return the document and not as aitiadal duty on the principal on top of the

return of document.

iii) Where the principal causes in a certain mannerafdhird party to believe the

existence of authority:

This one is the third cause making the princigale with the agent towards third parties. In this
last case, what is explained is: there was no aontf agency between the agent and principal
earlier unlike the above two cases. It is the aalsere the “principal” and/or the “agent” alone
has made certain statements or acts that giveorigerd parties to believe that these two persons
have agency principal relationship among themseli#ese it is not proper to use the terms
agency and principal, because these persons havegneed to develop agency-principal
relationship. But a mere statement or act madénéyrdividual in front of third parties enabling
the latter to believe that there is agency prirleipkationship legally makes the principal liable
with the agent. For example, in a certain placere/fpeople get together, X has declared in the
presence of Y that he is an agent to the lattetoimg some juridical acts. When Y remains
silent, third parties may perceive that there isrey principal relationship among these persons.
This is true even when the principal has not inéehtb employ any agent. Similarly, when a
housewife has acknowledged acts of a maid/servaiie whe has committed a credit sale for
certain periods, third parties are in a positiorb&dieve reasonably that the wife has granted
authority to the servant to buy goods of at lelastdame kind. And hence, the lady is liable with

the maid.
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This relationship under the common law gives rs@gency-principal relationship. But it does
not give rise to agency-principal relationship lie €thiopian context. Yet, it does not mean that
it shall have no legal effect. When one of the eause have mentioned above is evident by
virtue of Art. 2195, the agent is liable towardsdiparties for she/he has acted in the absence of
an authority. And the principal is also liable tthger with the agent for his statement, remaining
silent, failure to act and generally because ofchisduct. Generally, we can conclude that there
is nothing called apparent agency in Ethiopia. Bet principal is liable towards the third party
with the agent to the occurrence or otherwise @f afithe acts under Art 2195 of the civil code.

Authority of the Agent

! l

Actual Authority Apparent

l l Authority

Expressed Implied

2.1.4 Modes of Representation

There are various ways by which the agent may septe(act for the principal) the principal.
While he/she acts on behalf of the principal thg Wa approaches third parties may be different.
The Ethiopian law has acknowledged three modes hichwthe agent may represent the
principal. However, these three modes of reprefientalo not have the same effect under the
Ethiopian law.

These modes of representation are:
1) Disclosed agency
1)) Partially disclosed agency; and

1)} Undisclosed agency

Let’s briefly discuss each of the modes of represem.
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I. Disclosed Agency

As the name shows disclosed agency is the modepoésentation in which the agent reveals the
name of the principal to the third parties with @thihe/she is interacting (on behalf of the

principal). Disclosed agency is recognized unddr2AB89(1) of the civil code in such a way that

the representation of the principal by the agemlldave the effect of affecting the principal

when the agent discloses the name of the principal.

“Contracts made by an agent in the name of anothéhin the scope of his
power shall be deemed to have been made directlyeogrincipal” Art 2189(1).

The effect of agency springs from this provisionlafv of agency, that is, the name of the
principal disclosed to the third party and the aggsting within the scope of his power. The
latter element, acting within the scope..., is to discussed in the next chapter, “effect of
agency”. Therefore the name test, disclosing theenaf the agent or the agent acting in the
name of the principal is on essential element ehayg under the Ethiopia law. Hence, the agent
acting not in his own name or in the name of ameoperson but in the name of the principal
makes the mode of representation disclosed ag&ycihe same token the third party enters into
contract with the agent with the full knowledgetttiee person with who he/she is interacting is

the agent and whose name as a contracting pastgted is the principal.

II. Partially Disclosed Agency

Partially disclosed agency is the situation whbaeeggent represented the principal on the latter’s
behalf but in the name of himself. In this case ttined party may not know the fact that the
person with whom he is interacting is an agenttl@rthird party believes that the contract is
made between the third party and the owner of tiag dimself.

Partially disclosed agency is revealed under A8721) of the law of agency.
“An agent who acts on his own behalf shall persghahjoy the rights or
incur the liabilities deriving from the contract®e makes with third parties,

notwithstanding that, such third parties know thatis an agent”.
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Before we look at the message under this provigiemeed to look at the title of this provision
and the wording used. The title of this provisisriAgent acting on his own behalf.” But there is
a problem in the title of this provision in usirgetterm “--- behalf”. Because if the agent acts on
his “behalf’ there is nothing called agency. Agemfter all acting on behalf of another (the
principal). When he acts on his own behalf thabi®e governed by a different law governing
the specific transaction he has entered into. Timhaic version of this provision uses the term
“name” in place of “behalf.” The Amharic versioreses to use the right terminology that fits the
rational of the provision. Look at the observatinade by Church, in the above cited Journal. He
proceeds, the English version of Art 2197 speakarofgent “acting on his own behalf,” the
French and Amharic accounts speak of an agentgatitinhis own name” or in “his (agent’s)
name” €n son nom propre][10] [107) the distinction is important, since an agent aahon
behalf of another but still in his own name (forample a commission agent; Civil Code Art
2234) The essence of representation as it is eretadider art. 2189 is that an agent acts in the
name of another. Art 2197 is clearly intended teecadhe opposite situation; that is, when the
agent acts in his own name. If it did not, thereuldobe no provisions covering the
circumstances where an agent acts in his own naheesituation where an agent acting in the
name of another but in his own behalf is coverexemally by Arts 2187 and 2188. For these
reasons, the Amharic and French Versions are theames reasonable and the English should

be read accordingly.

Accordingly, the term “behalf” in the title of th@ovision as well as the body of sub art (1) of
this provision has to be replaced for “name”. Amthte the content of the provision shall be read

as:

Art. 2197 agent acting on his own name
(1) An agent who acts on his own name shall peidgoerajoy the rights or incur the
liabilities deriving from the contracts he makeghahird parties, notwithstanding

that such third parties know that he is an agent.
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This type of representation is said to be partidisclosed because the agent does not disclose
the name of the principal but discloses that hmeagking the contract on behalf of a principal, and
the third party is also aware that there is a petsshind the scene whose name is not disclosed.
This makes the agency partially disclosed agentys 1 made clear by the provision (Art.
2197(1)) in stating “--- notwithstanding that sublrd parties know that he is an agent”. Even if
this expression signifies the fact there is a syt that the third party may not know that the
agent is acting on behalf of another, it is alsamehat the third party may know that the person
in front is an agent acting on behalf of anothdre Tormer case is a case of partially disclosed

agency.

The effect of agency in this case is: it does rifgch the principal but the agent himself shall
enjoy the rights and incur the liabilities arisiagt of the transactions. There is no liability the

agent would incur.

lll. Undisclosed Agency

Undisclosed agency is the mode of representatiavhich there is no disclosure of the fact that
the front person is acting on behalf of anothesper That is neither the fact that he is acting on
behalf of another person nor the name of anothesopeis made known to the third party

contracting. Therefore, the agent acts on his oamenand he is acting on his own behalf. The
latter is inferred from the situation where thediparty is not aware of the fact that the agent is
acting to the benefit and on behalf of anothersThim of representation is inferred from the

expression of Art 2197(1) last proviso. That is-*,notwithstanding that such third parties know

that he is an agent.”

This last mode of representation does not bringedfgct of agency. Yet, the person who acts in

his own name and on his own behalf shall enjoyb#reefits or liabilities himself.

By way of conclusion, only disclosed agency whishtermed as complete agency under Art
2189 of the Civil Code shall bring effects of agenthe other two forms of agency explained
under Art. 2197 of the Civil Code are not capalfla@féecting the principal and hence bringing

the effects of agency.
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EXERCISES
I.  How is agency contract formed?
i.  Prepare a statement fulfilling a sample offer okimg your friend an agent.
iii.  What does scope of agency tell?
iv.  What is general agency?
v. What is special agency?
vi.  Write 2 points of difference among general and spagency?
vii.  What does act of management mean?
viii.  What does act of disposition mean?
ix.  Are the lists under Arts 2204 and 2205 exhaustivd|ustrative? Support with reasons
X.  What is actual authority?
xi.  What is apparent authority?
xii.  What is implied authority?
xiii.  How many modes of representation do you know?dastn.
xiv.  Which of the lists above are recognized under piaio law?
xv.  Where are partially disclosed and undisclosed agstated under Ethiopian law? What is

the effect of undisclosed agency under Ethiopiar?la

Hypothetical and Real Cases

1. Ato Adugna has decided to alter his residence fomssie to Gondar for change of work
place. Ato Adugna has decided to sell some of bexlg. But he was unable to sell them
himself and appointed his cousin Yalew to sell soaiehis goods to anybody.
Unforunately, Yalew has sold for a price lower thexpected to Kebede. This was

because Yalew was mistaken for the identity ofgbed he has sold.
Question:

» Can Ato Adugna invalidate the contract Yalew hasctaded with Kebede? State

the relevant laws.
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2. Would your response be different in the above hypiital case if Ato Adugna has
instructed Yalew to sell it on a fixed price?

3. Ato Zelalem, a middle class businessman was irtete® buy a luxurious car. But he
was unable to buy himself because of his work |d&erefore he has agreed with Abe to
buy a car for not more than Birr 400,000.00. Abansactive business boy but a minor.
This agent has bought a beautiful car from MelakuHirr 350,000.00 on behalf of the
Principal.

Questions:

¢ Is there a valid contract between Melaku and Zgsi@le

< Let's assume that after the agent has concludedctimract with Melaku, he has
succeeded in declaring the contract of agencyiftigenal relationship) invalid because
he was incapable at the formation of the contréi¢hat is the fate of the contract
concluded by the agent and the third party? Carthing party succeed in invalidating
the contract concluded between the agent and iteeggarty on behalf of the principal?

« What is the effect if the third party who himselasvincapable at the time of formation of
the contract?

« Let's assume that the contract concluded betwkenagent and the third party was
established from a threat of force by the agenh e third party succeed in invalidating
the contract?

4. Ato Mamush has appointed Ato Yohannes to buy a ara conclude insurance
agreement on the car. This agreement was concluddgy.
a) The insurance company has instituted a claim talidate the relationship it has
made with the agent on behalf of the principal be ground of formality
requirements. Would it succeed?

b) Is it possible to say that the car is insured?

5. Which of the following acts would be consideestact of management?
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1) Ato Zelalem, the manager of Melkam’s store purchasdroom with which to
sweep the store.
2) Ato Zelalem purchases wood which will be usedefmair the store.
3) Ato Deresse purchased wood which would be madefurtature for sale. Ato
Deresse is manager of a furniture factory.
4) Ato Zelalem and Deresse borrow money from a barflngmce each of the above
purchases.
5) Ato Seifu manages a furniture factory. He buysa lahe for the factory. Before
this purchase, the factory contained;
a) 3 Lathes
b) 100 Lathes.
6) Ato Deresse signs a contract for the building ofeatension on the present
factory building.

7) Ato Deresse signs a contract for the lease of agbliand for this new extension.

6. The position held by a certain person may intpét he/she has certain powers as an
agent. Consult Title 1l, Book | of the Commerciadde.

Do the following persons have the power to accoshpihe act in question?

1) Ato Solomon is a salesman in P’s store. He saleshraadises to Ato Tiruneh.

2) Ato Solomon is a sales man in P’s store. He sigreg@ipt for the delivery of goods
which will be sold in the store, without expresshauity.

3) Ato Solomon, a salesman in P’s store, sells goodé&tb T on credit without
express authority.

4) Ato Mulat is the manager of P’s store. Ato Temesfas owed the store Birr
100,000.00 for a year. Ato Mulat accepts Birr 75,00 as a compromise on the

claim because he knows this is all he can expege¢tdrom Temesgen

1. Ato Paulos’ guard (Zebegna) acting in Paulos’ ndmewithout authority, purchased a
bicycle from Ato Tola for Paulos’ son.

Did the guard have ‘apparent authority” to entéo isuch transaction?
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If yes, what is the effect? If no, what is the effe
2. At a party Ato Genetu told everyone including Atehesha that he was the agent of
Ato Paulos. Ato Paulos, who was also availablehat party heard this statement of
Genetu, but said nothing. The next day Ato Genpfuraaches Ato Mengesha and sells
him Paulos’ automobile.
a) Has Ato Mengesha any claim against Ato Paulos?

b) If Mengesha has received possession of PaulosaaRaulos recover the car?

Note: It should be clear that an apparent authority wit give an agent the power to
create a contract between principal and third palttyough the agent will have the power
to make the principal liable to a third party. Thisitation may be explained by reference
to Art 1678 of the civil code. One of the essengii@ments of a valid contract is that the
parties must give their consent. In the case ofagy authority, the principal has not
consented to bind himself contractually. Nonettreldse principal has led the third party a

stray and so may be extra contractually liable.

3. When Aberu was hired as Melkam’s cook, Melkam miaddear in the beginning that
Aberu was not to do any of the shopping for thededoold. Nonetheless, Aberu began to
shop at the New York supermarket, charging eveamitn Melkam’s name. For three
months, Melkam paid the bills but now refuses tp foa the fourth.

a) Is Melkam liable to the New York supermarket?
b) Why is it so?

Ato Melaku is a farmer residing in one of the Waedf south Gondar Zone. He has
been married for the last 5 years. Unfortunateiythie year 1999 he concluded divorce.
In the year 1999 because of the uncommon whetheditbon of the region he does not
collect a satisfying quantity and quality of cesedilom his farm. However, he has
collected some; which did not qualify as a seedtli@ 2000 farming year. His former
wife’s brother Ato Yitbarek was his best friend whvould have been helping him on
such situations as usual. But the divorce Ato Mekks committed with his wife has

broken the friendship between these people. Atbarék is a well know rich farmer

Page | 64



there. And he is able to supply the required séadheat for Ato Melaku had it not been
for the disagreement. Hence, he is unable to demAdamd itbarek either to buy or loan

the required amount of seed.

While he has been in this trouble, he has devise@ehanism to send another friend of
him Ato Sewale to buy the required wheat in théefat name disclosing the fact that he
is buying the good as an agent but without disolpshe principal is Ato Melaku. Both
have agreed on these points.

Questions:

1) Ato Yitbarek has delivered the required quintalwbfeat before he has received payment.
What are the rights of Ato Yitbarek?

2) Ato Yitbarek has concluded the contract of saletvod quintals of wheat with Ato
Sewale. Later before he has delivered the goodsyAbarek has discovered the fact the
principal was Ato Melaku. Hence, he has refusedd@levery of the wheat. Is the refusal
supported by law?

3) Ato Mamusha and Sisay were good friends residin@ahir Dar. They have agreed that
Ato Mamush is to stay in Dire Dawa as agent of ysisih a remuneration of birr 500.00

(five hundred birr). After 3 months Sisay has terated the relationship upon no cause.

Questions
¢ Is there any possible remedy Mamush would invoke?
¢ What is the act of Sisay named?

5. Ato Adamu who has no prior relationship with Atol8&, purchased an automobile from
Ato Tadesse in the name of Adamu. One week laterB&lew hears of the transaction
and informs Tadesse that he will be bound by thetraot. Tadesse now refuses to

deliver the car, claiming that Adamu was not amagethin the meaning of Art. 2190.
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6. Ato Ager acting outside the score of his authoniyrchased an automobile in the name
of Luel from Tadesse orf'Uanuary 2006. Ato Ager ratified the contract obrary £
2006. On what date did he purchase the automobile?

7. Ato Teme purchased an automobile from Alemu, paying Birr 40,000.00. Alemu
never delivered the automobile. Teme now discotlasthe automobile belonged to Ato
Zelalem and that Alemu was an agent of ZelalemmAlgaid Zelalem Birr 20,000.00
retaining the other 20,000.00 as a loan. AlemufteftAmerica. What rights, if any, has

Zelalem against Teme?
2.2 The External Contract or Contract of Representtion
A. Formation

The contract that is created between the prin@pdlthe third party through an intermediary of
agents is commonly known as the external conteamt, it is the most important aspect as far as
the law of agency is concerned. It is concernedl e rights, duties and liabilities that could be
created as between a principal and third partyuiindhe intermediary of an agent.

The fundamental principle of agency is that an agéro acts in the name and on behalf of a
principal within the scope of the latter is powesate direct contractual relationship between the
principal and the third party without the agentgoerally being bound by the contract concluded.
This indeed is the very essence of agency for ecticontractual relationship to be created
between the principal and the third party. It kmbé emphasized that the agent must have acted
in the name and on behalf of the principal withia scope of his power. Once these elements are
met as regards the effect of the contract, thetagieps out and only the principal and the third
party remain to be parties to the contract condu@®nsequently, the rules of ordinary contract,
which could operate between two contacting partigi$ be applicable to the principal and third

party relationship.

B. Complete or Actual Authority
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What do we mean by complete or actual authority?
An agency relationship may arise from an expressmmiied agreement. Where this is so,
determining the scope of the agent’s express ofi@sh@uthority becomes a major issue. This

will be examined in the following discussion.

Agency however, may result without agreement of grencipal and the agent. This can happen
in the following instances”
= Where the doctrine of apparent authority can beked;
= Where a person has authority of necessity;
= Where, as a result of the doctrine of ratificatian,agency relationship springs up ex
post facto, and;

= Where the law authorizes one person to represeniban

i. Express Actual Authority

The extent of the agent’s actual authority will éeg upon the true construction of the words of
his appointment, to which question we must now tun attention. If the agency agreement is
oral, the precise limits of the agent’s authorityl twe a matter of evidence. If on the other hand,
the agreement has been put into writing, theneheyant document will have to be examined. In
such cases the scope of the agency is to be dseerthy applying ordinary principles of

construction of contract.

ii. Implied Actual Authority

Article 2189(1) of the civil code provides two egps and one implied requirements for a
contract concluded by one party to be binding betwide third party and the other contracting
party. These are:

» There must be an agency relationship;

» The agent must have acted in the name of the pahand;
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» The agent must have acted within his scope of power

The second requirement is purely factual in thessehat one has to look only at the contract (if
it is written) or the attending circumstances tdedmine whether the agent acted in his own
name or in the name of the principal. On the otfaerd, the third requirement is a question of
law that is what is and what is, not within the ge®f the agents power is purely a question of
law. That means the courts have to look at thesfantl construe them in a legal manner. That
means the court cannot look at the facts beforentaed mechanically determine whether the
agent has acted within his scope of power or nbts Ts because agency is not a mater of
agreement only but it is also a matter of social pablic policy. This is best understood by
having regard to the difference between power arntiosity. The essential characteristics of
agency is the fact that the agent is vested wilyal power to alter his principal‘s legal relatson
with third persons and that the principal is undecorrelative liability to have his relations
altered. This power must be understood as a |leyalept whereas authority is a factual concept.
The two should not therefore be confused. Authoistythe sum total of the acts which the
principal and the agent have agreed that the latterdo and in so doing bind the principal. In
other words, when the principal confers authority tbe agent this means that principal and
agent have agreed that certain acts should be bpn& on P’s behalf. Thus if P confers
authority on A (factual situation) then A will hay®wer to affect P’s relations by exercising
authority (Legal situation). This should not begako mean that the principal has conferred

power on the agent. Power is strictly a legal cphce

The principal does not strictly confer the powemafagent but by the law; the principal and the
agent do the acts, which bring the rule into openaas a result of which the agent acquires
power. In other words, it is the authority the pipal confers on the agent to do certain acts
which brings the rule into play and vests the ageith the necessary power to affect the
principal’s legal relations with third parties. ritay be the case that the agent can sometimes
affect his principal relations even though he hasuathority or has exceeded the authority that
has been given to him. But, to what extent thislmamlone is a matter of law and as such it is a

guestion not merely of logic but also of a socialigy.
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It should be clear from the above that the conoépbwer is different from that of authority in

that power is a legal concept and not a factualsdn. But it is also a wider concept since
power may exist where authority is lucking. Thisdze explained as the fact that power and
authority emanate from different sources. The ers and extent of power is that power is
determined by a public policy; authority, on th@ethand, is limited by the expressions of the
principal’s will as contained in the agreement witle agent. As a result, in certain cases, an
agent who is neither expressly nor impliedly auttest to do certain things may nevertheless

have power to bind his principal and confer rigirisa third party.

When the source of the authority is the law, (saslhe authority of the guardian and the tutor),
determining whether the agent has acted withirstpe of power is a relatively easy task. This
is because more often than not, the law will deteenthe scope of power of the agent. For
example, look at arts 265-312 of the civil code fmwer of the guardian of the tutor in

representing a minor.

However, the task is problematic when the sourcth@fauthority is contract. In such cases, the
scope of the power of the agent is determined tor@@ance with the contract (see article
2181(1)). Such a task is rendered difficult by facts.

First, the existence of a contract of agency mayni@ied from the conduct of the parties. If a
specific form is not expressly provided with regpecthe main contract, the contract of agency
may be express or implied. No formality is requifedan appointment of an agent except when
the agent is expected to make a contract, whichthé® in writing or has to be evidenced in
writing. Therefore an authority to represent thngpal is implied when it is inferred from the
conduct of the parties and the circumstance ofctee. In such cases determining the exact

scope of power is problematic.
Second, even when the authority of the agent isessp determination of the exact scope of

power is problematic not because the agency cdntawal (in such cases the precise limits of

the agent’s authority is a matter of evidence)l®mdause of the possibility of interpretation and
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because of the possibility of applying implied termot mentioned in the oral or written contract

but are part of the contract any way.

C. Unauthorized Agency and Ratification

I. Unauthorized Agency or Agency of Necessity

The emergency power of agency may emanate froowaAad it is cases where the principal
has some manageable interest but fails to manag€his time in the absence of a due
authorization, some other person may undertakegites bearing legal effects pertaining to the
principal to avoid the loss the latter may encourfseich kind of agency is referred to as agency

of necessity (unauthorized agency)

Article 2257- Scope of Application
Unauthorized agency occurs where a person who baauthority to do so undertakes
with full knowledge of the facts to manage anotfherson’s affairs without having

been appointed an agent.

Article 2265- Effect of Ratification
Where the principal is bound by law to ratify thensaction or he in fact ratifies it,

the provisions governing agency shall apply (ar82R

Agency of necessity happens when a person doesepogsent an agent on his behalf but
conditions dictate the management of his affaiis®ind of agency relationship arises when a
person who has no authority to act for anotherquerandertakes with full knowledge of the

facts to manage this person’s affair without seauprior authorization.

This kind of agency exists only under certain ctods. These conditions must be of an
emergency nature. When these conditions dictaen@gof necessity will come into view. In
agency of necessity, the conditions must be reddpneecessary. While considering what

constitutes reasonably necessary, apart or in awatibn to juridical acts, material circumstances
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are to be taken into account. To give an instaagesrson who put out a fire, which broke out in
his neighbor’s house while the latter was awayoissidered as an agent of necessity. What this
person did is deemed reasonably necessary havgaydrdo the risk that happened on the

property or interest of the person represented.

Hence, the following conditions have to be fulfillen order for a valid unauthorized agency
relationship to exist.

i. What is done by the unauthorized agent is to bsoregbly necessary.

il. The principal must not have consents to the managewof his affair by

the acting person.

The agency created would be a proper one if thecipal gave his consent. Absence of consent
on the part of the principal is attributed to thegpossibility of tracing or communicating what is
happening to his interest. For instance, if thesperwho acted on behalf of another knows the
whereabouts of the principal and could easily ottnitém before the danger appears, he is not
considered as agent of necessity. Let us againidgnanother case. A was in possession of
goods that belong to B. He was instructed to kéepgoods in due care. Meanwhile, a condition
that could render the goods purposeless (valuetssyged. A tried to communicate with the
owner who was far away, so many times but failedloing this an individual Z came to buy

the goods at a reasonable price before they pefishepting the offer, A sold them.

Under the above example, A had no authority to tbellgoods; his power was limited to the
rendering of proper care to the goods. Howeverinduthe management of the affair of cases
that is mentioned above, anyone can embark upom#r&agement of the affair of some other
person. In the above case, A is considered aseamt afnecessity and his act therefore binds the

principal.

The person who has represented the principal witdmpensated for the damage he sustains in
consequence of the act he performs for the prihcipa
iii. The acting person must have known that he has thmidty to do so and

yet undertake, with full knowledge of the facts,act on behalf of the
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principal. In other words, the acting person mustehintended to manage
the principal’s affairs.

V. The agent must act to the benefit of the principallure to do so may
entail liability upon him. The provisions governiagency of necessity do
not apply when the person acted on behalf of thacipal doesn’t
undertake to the principal’s benefit.

V. An agent must act in the utmost good faith. His slebuld not be
performed in a manner breaching good faith. Whetiheragent has acted
in good faith or not can be inferred from the cmatances such as from
the act of the agent.

An agent who acted in the absence of any emergemdgke action cannot in any way be

considered one who is acting in good faith.

The agent (not duly authorized to do so) can ua#lerto do juridical acts pertaining to the
principal, when all these requirements are met. phacipal, provided that all the above
conditions are met cumulatively, shall ratify hid.dn a nutshell, the principal for whose benefit
the act is performed shall ratify it. When the dtinds for ratification are satisfied, a principal
ratifies an agent’s act, when, with full knowledgfethe act, he accepts or retains the benefit of
the act, or brings an action to enforce legal sdbiised upon the act, or when he defends an

action by asserting the existence of a right basethe unauthorized transaction.

Upon the fulfillment of the above conditions, itngndatory to make ratification. The principal
to whose benefit the act is made in the absentgsatonsent shall accept the act as performed
by himself. Ratification relieves the agent of diapility for the principal has undertaken to be
in his shoe. If there is any right that the thiatty is available with as a result of the trangacti

the agent of necessity has made, it is the prihetpa ratified the act that the third party obliges

It is obvious that the principal is bound by thésagerformed by the unauthorized agent only
where the management of his affairs is undertakdisi own interest.
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++ Question for discussion
Discuss the situations which force the principalatify the acts of the agent?

= Ratification

The agent binds his principal when he contractdhisiprincipal‘'s behalf and within the scope of
his authority. There are instances where an agegtaat on behalf of his principal without any
authority or exceeding his authority. Sometimeg #yent may also act under an authority,
which has lapsed. In such cases no agency relatpis created. The person, on whose behalf
the agent acts, has the option to accept or refgutha fruits of the unauthorized dealing. If he
opts to accept or adopt the agent’s act as if ldealctually been authorized, agency relationship
will evolve consequently. The adoption of unauthed act is called ratification. When the

principal chooses to ratify, the agent is indeelawee acted within the scope of his power.

Article 2192 Effect of Ratification
Where the contract is ratified, the agent shalldeemed to have acted within the
scope of his power.
In here we can note that ratification could eitberimplied or express. Ratification is express
when it is made in clear words, and we call it iglwhen approval of the unauthorized act is

made by conduct.

In relation to this, the principal on whose belth# unauthorized act is done has the discretion
either to ratify or repudiate the act. And this nmaly on the fruits of the act. If the fruits ofeth

act are promising, then the principal, most ofttheee wants to ratify the act.

There are instances where the principal may beetbby law to ratify unauthorized acts. Article
2207 of the civil code talks about this.

Article 2207-Obligation to Ratify
1. The principal shall, where good faith so requirestify the act done by the

agent notwithstanding that he departed from hisieof reference.
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2. The provisions of sub-article (1) shall apply whérés reasonable to admit
that, in the circumstances, the principal would éi@xtended the scope of the
agent’s authority, had he been aware of the siarati

3. The agent may not require the principal to ratifyete, before acting, he had
the possibility of securing authority from the mmipal or where, after having
acted, he omitted forthwith to inform the principal

As provided under art. 2207(1) above, the principal be compelled to ratify unauthorized acts
were good faith so requires. This is a situatioresehthe principal is expected to have extended
the scope of the agent’'s authority had he had pmowledge about the situation. And if the
agent had communicated the situation to the praiclpefore he committed the unauthorized act
after having acted, the principal would be obligedatify the act. And yet, when the principal’s
interest requires committing or doing the unauttediact, the principal is compelled by law to
ratify that act.

Rights and obligations on the unauthorized contieet created from the moment of the

conclusion of the contract; that means, ratificatias a retrospective effect.

The individual on whose behalf unauthorized dealiag made must be capable of entering into
juridical acts at the time the unauthorized act w@®mitted. This implies that persons who are
incapable or else inexistent during the formatiba contract cannot ratify the act later on when

they become capable of performing juridical acts.

Now let us see the relevant provisions of the @wile,
Article 2190-Abuse or lapse of power
1) Contracts made by the agent in the name of anaibtside the scope of his
power may be ratified or repudiated at his option the person in whose
name the agent acted.
2) The provisions of sub art. (1) hall apply where #gent acted under the
authority which has lapsed.
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Article 2191 — Option of Principal
Ithe third party having entered into the contractwthe agent may demand that
the person in whose name the agent acted immegidegllare whether he

intends to ratify or repudiate the contract.

Article 2192- Effect of Ratification
Where the contract is ratified, the agent shaldeemed to have acted within the
scope of his power.

We have already stated that ratification has aaetive effect and the act is deemed to have
been performed by the agent having valid authatyrepresent his principal. Hence such
retroactivity may be imposed against a third party.

Where the third party, who entered into a contsaith an agent, finds that the latter acted
without authority, he may demand that the persowlimse name the agent acted immediately
declare whether he intends to ratify or repudihtedontract (Article 2191(1) of the civil code.)
The third party cannot, upon finding of the faat #gent lacks the authority, cancel the contract

on his own and destroy the principal’'s power tdfydty withdrawing from the contract.

In order for ratification to be immediate or notpeads upon the custom or the circumstances
surrounding the case.

A valid ratification should fulfill the following enditions.

» The person ratifying must have had the presenityabd do the act himself or is
capable of performing juridical acts. In other wsrdhe principal must be
competent enough.

» The person for whom, the act was done must haven hb#entified or the
circumstances must have been such that he wasleagatientification.

» The agent must profess to act as an agent on befteadf identified principal. The
person acting must have acted as agent for hisipah
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= The principal or person represented to be the ip@hcmust have been in
existence at the time the act was done and must hagn competent to do or
authorize the act done;

» The principal or person represented to be the jpahenust have had knowledge
of the material acts at the time he ratified,;

» The third party must not have cancelled the transac
In addition to the above, the following can be blsaed from ratification.
If an act that was not authorized is ratified, axyerelationship will be created between the
principal and the agent. The principal will enjtetfruits of the contract and also incur losses or

liabilities that may emerge from the representatfmd;

A contractual relation is maintained between thedtparty and the principal from the moment
of ratification.

¢+ Questions for Discussion

1. What are the effects of ratification?

2. What conditions should a valid ratification fulfil
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CHAPTER THREE
EFFECTS OF AGENCY

Introduction

Once a contract of agency is formed it has gotcesfeThe principal obligation of a lawfully
formed agency is theelationship between the principal and the thirdrgga This happens
without the principal forming the contract with thi@rd party himself in person. This is the
mystery of agency. This triple relationship bringsligations among the three parties: the
principal and the third party; the principal an@ thgent; the agent and the third party. It is the
obligation of these parties that is made the stlgEthis chapter.

Chapter Objectives

After completing this chapter students will be alole

+« Identify the effects of lawfully formed contract afjency;

*
0.0

State the liabilities of the principal in an agemelationship;

R/
°

Discuss the limits of power of the agent, expldia effects of non-observance of name

test, describe the effects of working beyondsitepe of power;

R/
°

Explain the effects of ratification, repudiation;

+» Describe the duties of the principal and the agent.

3.1 Establishing a Relationship between the Princg and the Third Party

The effect of agency is spelt out under Art 2183haf Civil Code. The effect of agency is to
develop a relationship between the principal amdl tharty as though the contract/relationship
was conducted between the principal and the thamtlyp This effect of agency shall come out

upon fulfillment of two conditions: the name testlascope.

The agent must act in the name of the principals T one mandatory requirement for the

establishment of a relationship between the prai@nd the third party. In addition to the name
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test, the agent must act within the scope of thevgpogranted. These two elements are
cumulative. The non-fulfillment of either or both a barrier to establish the link between the
principal and the third party. Now let’s look aetkffects of non-fulfilment of either or both of

the requirements.

As provided under Art 2197, where the agent actssrown name either on his own behalf or on
behalf of the principal, it is only the agent thstliable to the third party. Hence, the central
theme of agency linking the principal and the tlpadty is missed. And therefore the name test
makes a difference. The fulfilment of the namet,tee. the agent disclose the name of the
principal while interacting with third parties mak#he principal liable to third parties as if itsva
made by the principal himself, by virtue of Art ZL8). Where the non-fulfillment of the name
test, i.e. the agent acting without disclosing ttlaene of the principal falls under Art. 2197 and
no liability of the principal toward the third pgrtand the agent bears the liability himself. And
we can conclude that the name test is the mairotesiency under the Ethiopian law of agency.
In situations where the name test is not fulfilléddrd parties shall have no direct action against
the principal and may only exercise against hinbehalf of the agent, the rights pertaining to
the agent [Art 2197(2)]. Because of the failureraf agent to use the name of the principal while
interacting with third parties, the link that wouldve been created between the principal and the
third party is broken. The result of this is thag third party cannot demand the performance of
the rights arising out of the act of the agent. Tied party can only ask the performance from
the agent. Or the third party may demand the gradan place of the agent only if the agent has
a right against the principal by way of subrogatiBat if there is no right, the agent can demand
from the principal that the third party shall haxeany right over the principal. That right of the
third party is a kind of attachment of the rightshe agent against the principal. That attachment
may only be effective if the agent has a right @ggample remuneration) against the principal.
Yet the principal is entitled to demand his rigbtser the agent or the third party to recover.
When the agent fails to act in the name of thegguad but on behalf of the latter, the principal is
able to demand the recovery of the goods colleotetlis behalf. But there are two conditions
attached to this right under Art. 2198. These a@ddaith of the third party and the fact that the

principal has to discharge his duties toward thenagWhen the principal has fulfilled these

Page | 78



conditions he can get the goods possessed by #m agthird party, while the agent acting on
behalf of the principal.

The other element that needs to be tested fordtableshment of the link between the principal
and the third party is whether the agent has aeati¢in the scope of his authority. In the
preceding chapter we have exhaustively discussedhttaning and effect of the usage of scope.
The scope of power of authority shows the extenifti of the power of the agent. For the
establishment of effect of agency linking the pipat with the third party as if the relationship
was concluded between these two (the principalthadhird party) the agent must act within the
scope provided. The scope of the power is detedryehe contract-giving rising to the agency
relationship [Art. 2181]. But where the scopelt# igency is not expressly fixed in the contract,
such scope shall be fixed according to the nat@irthe transaction to which it relates. [Art
2202(1)]. The scope of agency may be determinenh ftioe contract giving rise to agency
relationship which may be either express or impliedwhatever form it is given the agent is
expected to act within the power either expresshferred or implied. In this case the act of the
agent shall have the power to establish the linkvéen the principal and the agent. This
allegation is supported by Art 2189(1).

What is the result of the agent acting beyond tupe of the power granted? To act beyond
power may come from the agent acting with a lapgeder or power abused. The former
implies a time limit for a power of authority. Tleewas power to act on behalf of another but
came to an end. The latter signifies the existarigeower but the agent has acted beyond the
limit of the power granted. In both cases the ppakchas no liability towards the third party. To
acknowledge the acts of such an agent is at tleeetiisn of the principal. Hence, the principal is
at option either to ratify or repudiate the acta@outside the scope of power [Art 2190]. The
principal may for different causes choose to ackadge the acts of the agent done outside the
scope of authority. That acknowledgement is namag¢ification. Once the principal has ratified
it, the agent shall be deemed to have acted witt@rscope of his power. Hence, ratification has

a retrospective effect [Art 2192].
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But where the principal has opted for rejectingdleof the agent, that act is called repudiation.
And the effect is invalidation of the contract fadhbetween the agent and the third party [Art.
2193]. Depending on the good faith or other wis¢hefthird party the agent and principal shall
be liable towards the former [Art 2193].

The agent shall be liable where the agent has actedapsed power of authority while the third
party was not aware of this fact. But where thenagenot aware of the fact that his power was
either reduced or came to an end, then the prihcaplaer than the agent shall be liable towards
the third party [art. 2194]. Yet there is a way tutthe principal from liability toward the third
party. That is a proof that the third party was wmaf the limits of the authority of the agent
from the document evidencing power of authoritytlué agent [Art 2196(1)]. Once again the
agent shall not be liable to pay compensationeahird party where he can replace the principal
and carry out the obligations assumed. But thiatiached to the condition that “the personal
qualification of the ‘principalis not essential to him (the third party) and #dgent agrees to be
personally bound by the act he has done on behahather (the principal)emphasis addéd
[Art. 2196 (2)]. For example, if the principal was artist and the agent was authorized to
conclude a contract with an organization so thatgthncipal is to present his work (music) in a

concert, then the agent cannot perform it himsethe above circumstances.

Now let us look again at the case where the twmelas: name test and acting within the scope
are being fulfilled. That case is the case of catgplagency. As we have said earlier, one
important effect of the fulfillment of these recerinents is the link between the principal and the
third party is established. And this is that thernrmal course of agency relationship. The

establishment of the link between these two padwegers certain rights to each of them. Look

at Art 2189(2) once again.

(2) The principal may avail himself of any defetthe consent of the agent at the
time of he making of the contract.

Once the agent has acted in accordance to thereewgnts of Art 2189(1) the principal can

enjoy all the rights as if he was the party whoatodes the contract and for any defects in the
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making of the contract he may replace the agendantand the invalidation or otherwise of the

contract formed between the agent and the thirtypar

Do you remember Art 1808(1)? It provides that ie tase of defect in the capacity and/or
consent of the contracting party it is the partgtthlleges to have suffered the defects that can
demand invalidation. But Art, 2189(2) empowers hpotadditional person to invalidate a
contract affected by defective consent. That persdhe principal. Art 2189(2) is an exception
or a special provision to Art 1808(1), which empeosvan additional person to invalidate even if
the latter provision provides “only” the person wtlaims to have been affected by the defect in
the consent.

A related question is: why is it only defect in tbensent of the agent that is warranted by the
law to the interest of the principal? Why not tleese of non — fulfillment of object and/or form?
The answer lies on the fact that Art 1808(2) presidhat any interested person can seek the
invalidation when the object and form of the codtria affected. That Art. 2189(2) is silent on
this matter means that by virtue of Art. 1676 o @ivil Code the provision under Art. 1808(2)
shall be applicable for agency contracts too. THece of a cumulative reading of these
provisions of the law is that the principal is poohibited to raise the grounds of object and form
to get the contract invalidated, when it suffere onany of them. Hence, the reason why the law
has provided only the case of defective conseriersause it is an exception to the general
principle under Art 1808(2), and it is not aimedeatluding the other grounds of invalidation

which are open to any interested third party.
Similarly the right conferred on the principal tovalidate a contract based on the defect in
consent of the agent is countered justifiably bg tight conferred to the third party under Art

2189(2) of the Civil Code. It provides:

“Any fraud committed by the agent may be set upregahe principal by the
third party who entered into the contract with dgent”.
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Surprising about this provision is that the typedefect is reduced from object and/or form to
only one of the grounds of defective consent: né/ draud among mistake, duress and fraud.
The scope of the rights of the third party to repléghe agent is narrowed down. To make the
allegation clearer; while the principal is entitleglinvoke the defects in the consent [mistake,
fraud, duress], non-observance of the requiremehtsbject of the contract and formality
requirements the third party is entitled to repl#oe agent to invalidate the contract with the
principal “only in the case of fraud, only when thgent has committed fraud”. Is that fair? Or
do you feel that there is another way of lookinghat situation?

Let me take you back to your law of contracts ceuwhat is fraud? Fraud is a deceit committed
either by the contracting party himself or a thpakty [Art. 1704]. A fraud committed by the
contracting party himself is not attached to anyditon and it suffices to invalidate the
contract. But where a fraud is committed by a tipiadty, the fact that the contracting party knew
or should have known of the fraud and took advantsdt has to be fulfilled for the contracting
party to be able to invalidate the contract byuarbf a ground of fraud. The contracting parties
may raise fraud committed by a third party onlyhiéy or one of them have known (subjective)
or should have known (objective) of the fraud awokt advantage thereof. Where these
conditions are not fulfilled commutatively, undendimary relationships the contract cannot be
invalidated.

But when it comes to agency, there is no requirertieat the third party must prove that the
principal knows or should have known or taken ativgm of it. Hence, for the mere fact that the
agent has committed fraud against the third pdnty Jatter is entitled to invalidate the contract.
The principal is presumed by the law to know treuft committed or should have known it and
the second element that the contracting partyptimeipal has taken benefit of it is presumed by
the law to be fulfiled because the agent works tfue principal. Hence, Art 2189(3) is an

exception or a special provision to Art 1704. Whiea fraud is committed by an agent, without
any condition being attached to It the third pasan invalidate the contract. However, Art.

2189(3) does not preclude the rights of the thadypto invalidate the contract defective in one
or more of the elements of a valid contract. Thattkdhe bridge under Art. 1676, all the

provisions of title xii shall be applicable to aggrmrelationships until a special provision within
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the law of agency dictates otherwise. In the cadeaad the provision under Art. 2189(3) is a
supportive provision and not a contrary provisionhe use of other grounds by the third party to
invalidate. Therefore, both the principal and tlgera are granted the right to invoke the
invalidation of the contract when it was defectivene of the grounds at equal footing. There is

no discrimination made by the law in granting tight to seek the invalidation of the contract.

3.2 The Obligations of Agency

General

As a relationship, agency imposes obligations antbagarties involved in the relationship. The
obligations are dependent on the agreements maeléaw and by such incidental effects as are
attached to the obligations concerned by customujtyeqand good faith. (Art 1713). It is
impossible to list all the duties/obligations withen agency relationship. Hence, below we are

going to discuss only the main obligations of eatthe parties to the contract of agency.

As duties and rights are correlative, duties ohgent are rights of the principal and duties of an
agent are rights of the agent. Therefore we areyaioig to study the rights of the parties on the

one hand and duties of the same on the other.

In this section of the chapter we will study obtigas that parties to the contract of agency owe
to each other. The agent has to discharge certdiasdto the principal. On the other hand, the
principal also owes certain obligations to the agemess the agency is one of gratuitous. Let's
look at some of the obligations assumed by theewse parties. These obligations and rights

are similarly applicable to agency relationshigsiag out of law.

3.2.1 Duties of the Agent

Duties of the agent to a contract of agency arigerefrom agreement (express or implied) or

from law (fiduciary nature of agency relationship).
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Performance: basically where the agency is contractual the tigelnound to perform what he

has undertaken to perform. This amounts to the @utgarry out the contract which the agent has
made with the principal. Failure of the principal darry out his obligations as agreed is non-
performance and results in the liability of the mig®ward the principal. In one foreign case, the
agent was appointed under a contract to insur@rineipal’s ship but the agent failed to do so.
The ship sunk and was lost and the principal reathinninsured. It was held by the court

entertaining the case that the agent had beer lfabbreach of contract.

How would you treat if this case falls under ourigdiction? Would you decide the same?

Different? Can you support it with relevant proweisiof the laws of agency?

A. Duty to Protect the Rights of the Principal from Conflicting Interests.

What is the interest of the principal? How is ictnflict with the interest of the agent?

The interest of the principal is the material iet#rvalued in terms of his benefit. He should
represent his/her principal solely for his benéftie agent should not expect benefit of any kind
from the transaction he/she executes without tlesvledge of the principal. If the agent is going
to benefit out of the transaction he/she makesetralh of the principal without the knowledge of

the principal that may result in a conflicting irest.

Conflict of interest may be expressed in three rithese are:
+ when the agent contracts with third parties;
+ when the agent contracts with another principal; an

+ when the agent contracts with himself.

Below these cases are discussed in brief withffeete on the contracts formed.
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a) Contract with Third Parties

This happens when the agent concludes a contréctpersons to whom he draws a benefit. To
say that there was a conflicting interest the p@mot with whom he has concluded a contract
but the fact that the interest of the principahffected by the act of the agent. The effect of a

contract concluded by the agent in a situationooflecting interest is provided by Art. 2187.

Art. 2187 conflicting Interest
(1) a contract made by an agent in a case wherantesests conflict with those of the
principal may be cancelled at the request of thagpal where the third party who

entered into the contract knew or should have knofathe conflict.

The effect of a contract made by the agent in adnfith the interest of the principal is

cancellation by the request of the principal. Thagpal, entitled to cancel the contract is bound
to prove the fact that the third party was awarehef conflict (subjective standard) or that the
third party should have known of the conflict (alfjee standard). The burden of proving the
existence of conflicting interest and the awarergdsthe conflicting interest by the third party

rests on the principal.

Having proved these two conditions the principallisbecure the right to cancel the contract that
affects his interest. Yet, this right is requiredbie exercised by the principal only in a limited

period.

Art. 2187(2),
The principal shall, within two years from his king of such circumstances,

declare whether or not he intends to cancel therech
This provision protects the interest of the thirartp. The third party who has concluded a

contract with the agent needs to know the fatehefdontract he has concluded with the agent.

Unless the principal makes his intention knownhe third party whether he is going to cancel
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the contract within two years, the principal shadle the right to cancel and the contract shall be
valid.

Even when the principal has made his intention kmdw the third party to declare the
cancellation, the third party has the right to aiumsthe contract by making the difference good
within two months from having been informed by thencipal to cancel the contract (Art.
2187(3)) This is a subjective period of limitatidapendent on the knowledge of the third party.
If there is no proof that the third party knows tenflict earlier than the date he claims there is

no limited period that bars the right absolutely.

b) Contracting with Oneself

Contracting with oneself of the agent may be exgdiin two ways: the agent acting on his
behalf or acting on behalf of another principalthese cases the principal can without proving
either the conflict or the knowledge of the agemti¢h the law has presumed to know) declare
the cancellation. Here, the law has taken for gtihat when the agent acts either on his behalf
or on behalf of another third party there is a Gonbf interest. Yet the agent may sustain the
relationship by making the difference good. Butltieden to prove that there was not conflict of

interest rests on the agent.

The presumption that a contract concluded by thentagn his own behalf or on behalf of
another third party is rebuttable upon the agemgha commission and/or a forwarding agent
[Art. 2188]. A commission agent may deal on his aerount when the price of goods is quoted
on the market or purchase of Stock Exchange inatteence of contrary instructions by the
principal (Art. 2248). Here, when the price of gedd be purchased has a market price, it is
logical to argue that there is no need to worryuhabmnflict of interest in terms of benefit.
Similarly a forwarding agent is also entitled targathe goods himself (Art. 2252). This is
because a forwarding agent is usually a carrieséiin
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B) Good Faith required of the Agent

“The agent shall act with the strictest good fadwards his principal” (Art 2208(1)). What does
the law mean by good faith? We hope “good faithfias a new term for students. It is employed
lots of times by the law. Good faith is a requiratattached to the fiduciary nature of agency
relationship. Because the agent is working withptdcedural control from the principal, the
principal being away from him/her, the concept “ddaith” is a means to control the procedures
to be employed towards the interest of the priricidaod faith is acting towards the best interest
of the principal. “The [agent] shall disclose tcs lprincipal any circumstances which would
justify the revocation of the agency or a variatafrits terms. “(Art 2208(2)). There might be
many cases where the principal needs to revokadkeacy. These include: the case where the
agent is less interested to the affair he/shengsing on behalf of the principal; that the interest
of the principal is at a risk of conflict; that theisiness/affair the agent is running on behalf of
the principal is leading to bankruptcy etc. Intaktse cases and other similar situations the agent

needs to seek the revocation or altering the terfrtise agency relationship.

Fidelity is the best policy of good faith and heraggency. Where the agent is in a position in
which his own interest may affect the performantdiie duties to the principal, the agent is
obliged to make a full disclosure of all materismtumstances so that the principal with such full

knowledge can choose whether to consent to thesageting.

In one case where the agent conspired with a pctispebuyer to pay the purchaser part of the
agent’s remuneration the court has decided bre&chood faith requirement. The duty to

disclose under sub article 2 of Art 2208 involvéscbsure of everything which to the agent’s
knowledge the information is relevant to the priratis judgment. The test has to be objective,
i.e. whether a reasonable man would consider tloenmation influence the principal’s interest.

If the agent fails to work in accordance with tleguirements of good faith, there is no provided
effect either under art 2208. The effect of actingtrary to good faith is not well defined by the
law. However, Art. 2209 is expected to respond tmwthe effect of acting contrary to good

faith is, because it has a title of effect. Butartuinately it is an additional duty and explanation

Page | 87



of the good faith is required of the agent. In #irsence of this we need to find a way to give
effect to the failure of the agent to act in goa.

The failure of the agent to fulfill the requirememtf good faith or any other similar duties must
be remedied by the rights of the principal to rexvainder Art 2226 and Art 2227 of the Civil
Code, where the principal is empowered to revokeatlthority at his discretion where he has a
just motive. That has to be the result of failiogatt in good faith. An obligation without effect
is meaningless to appear.

An additional explanation for good faith is provitley Art. 2209.

Art. 2209 effect
(1) The agent shall act in the exclusive interest efghincipal and may not without
the latter's knowledge derive any benefit from @&mnsaction into which he
enters in pursuance of his authority.
(2) He may not use to the detriment of the principadmf information obtained by

him in the performance of his duties as agent.

An agent may not make a secret profit out of théopeance of his duties as an agent. What is a
secret profit? The expression under Art 2209(19m=fo any financial advantage which the agent
receives over and above what he is entitled tawvedeom his principal by way of remuneration.
This may include bribes given to obtain the ageotplicity in some activities not necessarily
in the interests of his principal. A bribe in thparticular case is meant the payment of a secret
commission by a third party or the receipt by therd of a secret advantage for himself from the
other party (third party) to a transaction in whitte agent was acting for his principal. The
agent may also without the knowledge of a thirdspersecretly gain financial advantages to
himself from the exercise of his authority.

As we have concluded above, an agent who obtaipsofit without the knowledge of the
principal has breached the duty of acting in gaaithftowards the interest of the principal. The

result of this breach is revocation of the contida@gency by the principal. We may again ask as
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to the legal effect of the act of the agent thaegirise to the revocation of the authority. Would
the agent be left with the profit he/she makesetBcfillegally/ in breach of Art. 2209? Again,
either Art 2208 or Art 2209 which are devoted taldey with good faith a duty of the agent do
not give effect to this problem. But the prohibitiof the law to make a secret profit and the fact
that the agent must act toward the exclusive iatavethe principal can be interpreted to imply
that when the contract is revoked by the princthal benefits the agent gained shall no more be
benefits to the agent. Therefore the principal mealyaside the transaction and claim from the
agent any profit the agent may have obtained frooh sransaction.

Last illustration of the requirement of good faishprovided under Art 2209(2). The agent need
not employ the information he obtains in the exs®f his duty as an agent to the detriment of
the principal. The nature of this obligation goese respected even after the termination of the
agency relationship between the agent and theipahdviaking use of information acquired in
the course of carrying out of his duties by an agenhis own personal benefit is prohibited by
this provision. This is usually true when an exslagight of the principal is jeopardized by the
agent. The agent is not allowed to make use ofidential (secret) information to engage in

completion with the principal.

C. Diligence Required from an Agent

This obligation of the agent is related to the cawd skill the agent is expected to show towards
the affairs of the principal. Not only must the agact in accordance with his authority, whether
express or implied, he must also perform the uaélaryy with due care and skill. All agents own

this duty of care to their principals, whether ¢onsideration or gratuitous. A distinction is made
however between the standard of care to be obsdryed gratuitous agent and that to be

observed by one who acts under contract for reward.

Art. 2211 diligence required of agent
(1) The agent shall exercise the same diligence ashadpater families in carrying
out the agency as long as he is an trusted thehnewit

(2) He shall be liable for fraud and defaults in therformance of his duties
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(3) Whosoever undertakes without consideration to acraagent shall not be liable
unless he has not applied to the affairs of thegpal the same degree of care as

to his own.

Sub (1) and sub (3) of the above provision haveertad degree of care expected of an agent
towards the affairs of the principal depending dmether the agency is gratuitous or one with

consideration (payment).

As one can easily grasp from the above provisionshe case of agency with consideration
(reward) the standard of diligence/care to be alegkby the agent is put in terms of an objective
standard “as @onus pater familiagn carrying out his agency as long as he is etadus
therewith”. (Art 2211(1)]. That is: the agent neédshow a reasonable care towards the affairs

of the principal like a good father would show tedshis family/children.

On the other hand, the traditional mode of expngs$ihe gratuitous agent is that the agent is
expected to exercise the care that he would exentisespect of his own affairs. In other words,
a person who does not possess to be skilled fangbeain any particular way need only show

the same sort of care/diligence he would devotheifwere performing the undertaking for

himself.

One instance of the limit of diligence is provideader Art. 2212.

Art. 2212 Non liability of agent

(1) Unless otherwise agreed, the agent, not with stamthat he acted in his own
name, shall not be label is the principal for trexformance of the obligation of
the person with whom he contracted.

(2) The provisions of sub(1) shall not apply where batm@acted with a person
whose insolvency he knew or ought to have knowheatime of the making of

the contract.
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This provision is applicable both for an agentdonsideration as well as a gratuitous agent. An
agent either for consideration or gratuitous haveocareful with whom he/she is making a
contract in terms of he economic/business well dpeihthe third party. The effect of this is the
agent is liable to the principal for the performamd the obligation as a guarantor. Yet, this care
and diligence is both subjective and objectivehattif the agent has committed this contract
with the knowledge that the third party was insaly¢here is no excuse on the part of the agent.
But if the agent does not know this fact then itoide weighed with a reasonable standard: that
is whether “the agent ought to have known at three tof the making of the contract” shall be

seen in the eyes of a reasonable man standard.

Before we conclude this duty let us look at the issue to be raised here. In the last paragraph
we have raised one point that the degree of cgugrezl of an agent is dependent on whether the
agent is a paid one or a gratuitous. A paid agemteasured in terms of a reasonable standard
and a gratuitous agent is measured in terms oflittygence he/she shows for his affair. But the
guestion to be raised here is, the extent of degf@are expected of a gratuitous. How are we
going to measure the degree of diligence he forsvatd affairs? Again Art 2212
(abovementioned provision) provides an objectiandard of the care /diligence both of the
agents need to show towards the affairs of thecymah That is, even a gratuitous agent should
be careful as to the solvency or insolvency ofttiied party. This means the agent (gratuitous)
has to protect the interest of the principal beyamd own affair even when he is
reluctant/negligent towards his affairs. Hencerehare arguments that a gratuitous agent must

exercise the care that a reasonable man wouldisgencrespect of his own affairs.

Students, comment on the last ideas above? Shagrataitous agent be judged in a reasonable
man standard? Or should he/she be judged in regpéds own affairs only? If you prefer the
first option is that not against the interest af grincipal? If that is so (optionl) why is it made
objective under Art. 22127

We know that the agent gets no benefit out of tfaissaction (gratuitous). When we look at the
situation at this juncture, in fact it looks that diligence beyond what he forwards to his affairs

should be expected from him. Yet the interest efghincipal may be at risk. In addition to this,
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Art 2212 has made the diligence to be weighedspeet of a reasonable standard. The common
law system has required a standard diligence evemuhe agent is gratuitous but our law seems
to have employed a subjective standard (dependenhe behavior of the agent) toward his
affairs. Yet, when it comes to the solvency ofttied party, it is made otherwise, i.e. subjective
standard is employed. The reason why the law hadoged this kind of degree when it comes

to solvency is because this is a high threat tdase of the rights of the principal.

In one case a relationship was created betweent@mey and a client in such a way that the
former was to represent the latter in court of famtwo independent cases. One of the cases was
dismissed by court order. Following this the cliéptincipal) has terminated (declared the
termination of the agent principal relationshipvibetn them for fear that the agent (advocate)
may not carry out his duties diligently. This fagis brought to court by the client claiming that
the agent (attorney) was liable for the dismis$dhe case and responsible for the termination of

the second relationship.

Now let’s look at a case together and judge.

The case arises out of an agreement between Ates$adDilnesaw (appellant) and Wi/ro
Bekelech Kassa (respondent) whereby the appelnuhdertaken in his professional capacity
as an attorney (advocates) to represent the resppnatwo cases in front of a court or courts
against a debtor of the respondent (Bekelech). T&tla Desta is claiming plot of land (in the
first case) and asking for accounts in respect phrgnership between the said Ato Tedla Desta
and her father. The agent and principal (the adeochkent) have agreed that the respondent
(principal) was to pay the appellant (the agent)y BOO (two hundred birr) in respect of the first
case and Birr 3000 (three thousand) in respedietécond case. It was also agreed that in both
cases the agent was to get ten per cent of the ransogceeded (adjudicated in favor of the
client). At the time of the formation of the relatiship the respondent (principal) paid Birr 500
(five hundred).

The case was initiated at an Awradja court. Thaggpal (respondent) alleged in the Awradja

court that the first case was struck out (look et B89(2) of the civil procedure code) because the
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agent (appellant) failed to appear on the hearaig:dThe file was (case was) struck out as
proved by the court because the plaintiff and hixoaate (attorney) failed to appear at the date
of hearing of the case. The court fee paid toatetithis case was Birr 90 (ninety) and there was
an award of Birr 50.00 (fifty birr) to the defendawgainst the plaintiff. As to the second case, the
respondent, principal alleged that the appellageii® was not conducting her case satisfactorily
and that she asked for the services of anothercativdattorney) who changed the original

statement of claim and as a result judgment wasngin her favor. Her allegation was that she
withdrew the paper from the appellant (agent) dfterbad experience in the first case where the

appellant failed to appear on her behalf.

The court after providing the allegation in the é&wourt finds it important to state what the law
under the civil code provides concerning such i@hghips and goes on to state as follows. The
law as regards the hiring of intellectual work asdl down in Art 2632 and following the Civil
Code. Under these articles, the person who givemtellectual services, as an advocate does, is
bound to carry out his obligation personally (A633) and where the contract or usual practice
so allows and it is not incompatible with the obje¢ the contract any assistants that the
advocate employees must be under his control ahi$ aésponsibility. As a consequence of this
personal and fiduciary character of the relatioesvieen the advocate and his client, the client
may, at any time, terminate the contract (Art. 2687d in such a case the client is liable to pay
to the advocate only the expenses made by him nnexgion with the legal matter and a fair
remuneration for the work that he has completediddrirt 2636, the advocate must carry out
the work in the best interests of his clients, ct#iously and in conformity with the practice
and rules of the profession, he is liable to hisntlfor an error committed; such error, however,
must be one which is the consequence of evideptasmness or ignorance; the advocate would
not be responsible for an error of judgment inititerpretation or application of the law. Under
Art 2638, the advocate may at any time, recede fitmencontract provided that he does so in a
manner that the client suffers the least possitggigdice.

After it has investigated the rules it found outb® relevant to solve the given case and it has
reduced the rules into the case at hand. It goesposing the dispute as follows.
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Now, in the present case it is quite clear thahenfirst case, the appellant did not appear before
the court as it was his duty to do once he hasasduo act for the respondent; as a result of this
the file was struck out (closed). That is not siyn@h error of judgment but just carelessness on
the part of the appellant in fulfilling his obligamhs towards his client, and we say carelessness
because no good reason has been put forward iéyjtst absence. The appellant cannot be
heard to say that he had rendered professionakeserto the respondent in that he had drafted
the statement of claim; any services he may hawdered were completely useless to the
respondent in that the file was struck out (closeih the loss of Ethiopian Birr 90.00 (ninety
Birr) court fees and costs of Ethiopian Birr 50(@fdy Birr). The appellant is, therefore, liable t
refund the sum of Ethiopian Birr 200.00 (Two hiretdr and to pay the loss sustained by the
respondent, that is birr 90.00 (ninety birr) and B0, in all birr 340 in respect of the first case

As regards the second case, there was an argusiemtndnether the respondent was justified in
withdrawing the paper from the appellant after theident in the first case? The appellant
argued that the first case had not been closedcistut) when the respondent terminated the
contract and therefore she had no good reasonritonie. This fact is not material because
under Art. 2637 the client may at any time terngn#te contract with the advocate. In the
second case however, the evidence shows quitdycthat the appellant had appeared on a few
occasions before the court. The respondent sulamittat this statement of claim was not
properly drafted and that it was amended by th@eake she subsequently employed and that on
such a mended statement of claim judgment was givhar favor. This is not a valid argument;
the remuneration of an advocate does not dependtwmiher the case is won or lost; the
advocate’s remuneration depends on the servicedemeth But apart from the fact that the
respondent could at any time terminate the contshe had in this case good reason to do. The
file shows that at the date of hearing, Octobel9%0 the appellant was warned by the court that
he should produce all the documents in supporisotase and should have given copies to the
defendant. It was after this that the respondembit@ted the contract with the appellant and
sought the services of another advocate. Althoungh dppellant would be entitled to a fair
remuneration for services rendered, in the presase¢ any services rendered were completely
fruitless as far as the respondent is concernedthiése reasons, the appellant is liable to refund
the Ethiopian Birr 300.00 (Three Hundred) receif@dhe second case.
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Hence the court confirms the judgment of the loweurt on different grounds given by the

lower court on the application of the articles ditdbove.

Have you gone through the above case thoroughly@ufhave some doubts in understanding
the facts, the arguments and the rules and rubngse court, read it again. | am sure you may
have a question you want to ask and that questioaldvprobably be this one: What is the
relation of this case with the law of agency? Itiylmave asked so, you are “half way through

solving the problem.

A relationship between an advocate/attorney anteatcthe former to represent the latter in

court of law is a typical case of agency principalationship because the advocate/attorney
“agrees with another person, the principal (thent)i to represent him and to perform on his
behalf one or several legally binding acts.” It nay carried out by a professional or a non-
professional individual. Not all professional dstiendertaken are agency principal relationship.
But an act carried out by a professional may babdished in an agency relationship. For

example, when a medical doctor takes a duty wiplateent to medically treat the latter, this is a
professional relationship that falls under “hiriafyintellectual work” (Arts. 2632 to 2638). But

this does not establish agent principal relatigm&l@tween the doctor and the patient. However,
when the advocate has undertaken to represenemt ¢le/she is bound as a debtor who has

agreed to carryout his professional duty (to renmaketlectual work and as an agent.

Hence, the above case falls under agent princgbationship. The attorney is not only bound by
those provisions (the above provisions from Ar&32— 2638) discussed by the court to dispose
the above case as well as those agency provismresgng duties of the agent and termination

of agency.

Which provisions of the law of agency are violabgtthe advocate while the case was struck out

for the failure of him to appear at the date ofrimeg?
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The primary obligation assumed by an agent is téopa in accordance to the agreement and
the law. “The party who undertakes to do somethiay undertake to procure to the other party

a specified advantage or to do his best to prosuch advantaggArt. 1712) (emphasis added)

“who so ever hires out his work shall undertakeday it out in the best interest of his client,
conscientiously and in conformity with the practiaed rules of his profession.” That is the
meaning of performance for a professional debta & doctor or a lawyer. But for an attorney
who has agreed to represent his client in frontairt of law there are specific obligations

governed by the law of agency. The main obligabemg working diligently and with due care.

“The agent shall exercise the same diligence amadpaterfamilias in carrying out the agency
as long as he is entrusted therewith.” This isdhkgation failed to perform by the advocate
when he failed to appear at the date of hearingltreg in stoking out of the case by the court.
We will look at the implication of the analysis thfe court in declaring the termination of the

relationship in the section dealing with terminatio

D. Duty to Account

The agent is bound to account for money and aie®/imanagement of the affairs to the interest

of the principal.

Art. 2210 Accounts

(1) The agent shall account to the principal for suroeieed by him and all profits
accruing to him in the course of his employment,with standing that the sums
he received were not owed to the principal.

(2) Where the agent converted to his own use moniesMed to the principal he
shall be liable for the payment of interest as fribra day of such use, without

being necessary that notice be given to him.

What has been said in the above discussions sh@avshie agent must pay over to his principal
all money received to the use of his principal.sTthity exists even if there is an adverse claim to
the money by some one else including the agemxitits even if the transaction in respect of

which the money received by the agent on behathefprincipal was illegal. That is why the
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above-mentioned provision says “--- notwithstandimat the sums he received were not owed to
the principal”. This provision under quotation abudlso be the case where the agent has

received an extra amount with a mistake of faanfthird parties.

This duty requires for its proper performance thatagent should be in a position to know what
he must pay to the principal, and that the princgbmuld be able to see whether the agent has
fulfilled his duty. Hence the agent is obliged &ep the principal’s property and money separate
from his own and from other people’s property anohey to keep proper accounts, and to be

ready to produce them on demand to the principalmgrson appointed.

Similarly the agent is bound to account to his ng@maent of affairs as requested by the
principal.

Art. 2213 duty to account

(1) The agent shall at any time account to the princiglahis request fro his
management of affairs.

(2) He shall inform his principal without delay that hhas accomplished his

agency.

This obligation is based on the above obligatiovthether the agent has performed in
accordance with the contract and law, he/she isgetlto report to the principal the

accomplishments of the affairs upon the requestteiatter. The principal is presumed to praise
the acts of the agent. However, there may be masgscwhere the principal may not bless the
acts of the agent. This is usually when the ageas ahot work within the scope and in the name
of the principal. In other words, when both or ertlof the cumulative elements of a complete
agency are not fulfilled, the principal may or nragt approve the acts. It is at his option to take

any of these measures: repudiate or ratify (Arg1%Z1)).

The principal may take any of the following measuupon the report made by the agent in
accordance to Art. 2213. These are: he/she may tilesact expressly, he/she may remain silent;

Page | 97



or he/she may expressly reject the acts done. fAlh&se responses of the principal have their
own legal effects under Art 2214. Look at the falitng explanation:

Art 2214 Approval of management

(1) The principal shall be deemed to have approvednta@agement of the agent
where, after having received from him a statembate upon he remains silent
for a longer period than warranted by the naturetw# affair or usage.

(2) The provisions of sub Art (1) shall apply notwigmsting that the agent departed

from the instructions he received or exceeded ¢bpes of his authority.

As we can infer from the above provision, Art. 22dhen the principal has expressly accepted
the report made concerning the management of taesaffor stronger reasons the agent shall be
free from liability and the principal shall freeetlagent from the third parties with whom the
agent might have acted with. On the other hand,nvthe principal has expressly rejected the
acts done by the agent, then it is to be examineetiver the agent has acted in accordance to
complete agency or not and whether the principabdand to ratify it. But if the principal
remains silent upon receipt of the report therhe' principal shall be deemed to have approved
the management of the agent”. However, the prihegoaot expected to respond forthwith. But
silence of the principal shall amount to acceptahdethe principal remains silent for a long
period than warranted by the nature of the affausage.” The last statement under quotation is
not easy to determine. This needs to see cases¢ thet is the transaction the agent makes with
third parties. Hence, if the agent has sold a pabke commodity belonging to the principal, this
business does not warrant a longer period. Therefthe principal is expected to make his
decision known only within a short period of tinlBecause the nature of these goods makes the
situation impossible and the principal must respsoaher or if the agent was authorized to buy
a sheep to slaughter in a New Year occasion, tmeipal is expected to make his decision
known before the sheep is slaughtered in the omcatii he does not make his decision known

till then, he is assumed to be late than what #tare of the affair or usage demands/dictates.

This is applicable for both an agent working withire scope or acting beyond the scope of

authority [Art. 2214(2)]. This works for those agenvho have done acts beyond the authority

Page | 98



granted. When the principal does not respond wighperiod dictated by the nature of the affair

or usage then the principal is assumed to haveoapgrand hence assumed to be ratified.

E. Duty of Non- delegation

The general rule is that the agent must performuhdertaking personally. The relationship of
the principal and agent is a confidential one: pnmcipal imposes trust in the agent of his
choice. Hence, the obligation of the agent is tbprsonally in conformity with the maxim
“delegatus non potest delegdrevhich means the delegate (agent) cannot appoidelegate
(agent). However, there are exceptions to the abdeeof non-delegation. These exceptions are
spelled out under Art. 2215.

Art. 2215 Delegation of authority 1 possibility

(1) The agent shall carry out the agency in person sslee was authorized by
the principal to appoint a substitute.

(2) Such authorization shall be implied where from @sdgappears a matter of
indifference whether the agent acts personallyyodéputy.

(3) The agent shall appoint a substitute. Where ther@st of the principal so
requires, when unforeseen Circumstances preventfioim carrying out the

agency and he is unable to inform the principathefse circumstances.

Hence, there are two exceptions to the princigiééegatus non potest delegare

These are:

a. When the principal authorizes the agent to appoBsub agent: This could be made either
at the time of the making of the contract of ageoicgt a later time.

b. Authorized by law: the agent may be allowed to gale another in his place of him
when it is of no difference whether the act is dbwyethe agent himself or by a third
person and this is implied from usage of the plafcperformance; or where the agent is
unable to perform the order himself because of i@skeable circumstances and the latter

is unable to inform this case to the principal.
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The latter is basically aimed at preventing theerest of the principal. Generally, unless
permitted by law or by the consent of the pringiplaé employment of a sub agent by the agent
will be a breach of his obligation to the princip&his is because the relation of agent to his
principal is normally at least one which is of axfidential character and the maxuhelegatus
non potest delegardo such relationships is founded on the configénhature of the
relationship.

Where the principal reposes no personal confidémt¢ke agent the maxim has no application,

hence the exceptions are applicable. But whergtineipal does place confidence in the agent,

that in respect of which the principal does so ningstione by the agent personally unless either
expressly or inferentially he is authorized to emyph sub agent or to delegate the function to
another.

So far we have only looked at the principle of mietegation on the one hand and exceptions on
the other. What remains is to see the relationahipng the principal, the agent and the sub-
agent /delegate in cases where the delegate wpersegh by one or any of the exceptional cases
discussed above.

The agent is liable for the acts of the sub agertids appointed without authorization (Art. 2216
(1)) but where he/she has appointed upon one oge wiothe exceptional cases stated above the
latter is liable “only for the care with which helscted his substitute and gave him instructions”.
This is an advice and precaution for the agentdanbgood faith, prudent in selecting and
ordering a sub agent in the interest of the primcigWhether the sub agent worked out in

accordance to the obligations of an agent doema&e the former agent liable.

Concerning the relationship between the principal the substituted agent Art 2217 provides
that:

“The relationship between the principal and the stitated agent shall be as

though the substituted agent had received authtwigct as agent directly from

the principal where the substituted agent had reado appoint a substitute”.
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The relationship between the principal and theaydmt is either as if these persons have a prior
agreement or as in the case of unauthorized agdimgyr relationship is considered as if they
had a prior agreement directly when the substitaigeht had reasons to believe that the agent
was entitled to appoint a sub agent: that is eithyeragreement or by law. This belief is
dependent on the understanding of the individual.tli other hand, if the sub agent does not
have any reasons to believe the fact that the agastauthorized to appoint a sub agent their
relationship is governed by provisions of unauthedliagency (Arts 2257 — 2265) [Art. 2217(2)]

3.2.2 Duties of the Principal

The principal like the agent has some contravedintges towards the agent. These are:
Remuneration;

Duty to advance money;

Duty to reimburse outlays and expense;

Duty to release the agent from damages and ligsijit

Set off conditional to the principal;

nmmoOow>

Agent’s lien right.

Now let’s look at these obligations one by one.

A. Remuneration

As we have provided in the discussions, representahay be made upon consideration or
gratuitous basis. Whether a representation is igoasi or for consideration may be expressly
provided at the formation of the contract or it nieeyimplied at the time of the performance of

the contract.

Contractual Remuneration
The most important duty of the principal is to remarate the agent for services rendered. The

obligation to pay such remuneration exists only iehi¢ has been created by an express or
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implied contract between the principal and the agé&s we have provided in the above

paragraph, it is possible for an agency relatignghi arise from the agreement between the
parties and yet be gratuitous. In fact, it may needstruction /interpretation in each case
whether it was the intention of the parties tha #gent shall work gratuitously or whether an

agreement to pay remuneration was made.

There are different forms by which agreement camogrremuneration may be stipulated. These
include: first, the agreement might have stated ghgment of remuneration and fixed the
amount to be paid; second, the agreement might stawed that remuneration is to be due but
without fixing the amount to be paid; the thirdtarsce could be, the agreement says nothing as
to whether remuneration may be due or not. In tte¢ instance the agent is entitled to the
remuneration fixed in the contract. However, thartes empowered to reduce the amount fixed
in the contract “where it appears excessive andbptoportion to the services rendered by the
agent”. The court is not expressly empowered toegme the amount of remuneration to the
benefit of the agent when it is found to be lowcampared to the service rendered. It is only

empowered to reduce the remuneration when it feedig.

There are opposing views in relation to this measofr Art 2219(2). Some say by way of
analogy the court should also decide in favor efagent when the remuneration is low. Others
argue that in the absence of remuneration (stipdjatArt. 2220 assumes a gratuitous agency
relationship. This presumption does not empowercthet to increase a lesser remuneration to
the benefit of the agent. Thid“2argument is substantiated by the fact that becthesdaw
presumes gratuitous agency in the absence of agredar the payment of the remuneration, for
stronger reasons a remuneration which is circurtiatgnlow does not require an increase by the
court. It appears that the law has deliberatelinad towards the benefit of the principal. This is
in line with the choice of the law to presume gitatus agency upon silence of the contract for

the payment of remuneration.

Where the contract does not provide either by apress statement or by inference that
remuneration is fixed, it is the third case of thkationship concerning remuneration. In this case

there is no remuneration to be due. “In the absefhstipulation in the contract, the agent shall
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not be entitled to remuneration...” (Art 22220(1»tiimb]. But remuneration is presumed when
the agent “carried out the agency within the scapehis professional duties or where
remuneration is customary”. The principle that reemation shall not be due unless agreed or
implied from the contract is made otherwise in wi@umstances governing agency. These are:
where the agent carries out the agency within togpes of his professional duty, or where such
remuneration is customary in the place of perforreaA professional agent (for example, an
attorney) cannot be presumed to work gratuitoushgss the agreement has made it otherwise.
Similarly, when the custom dictates that an agtithitat is performed by the claiming agent dues
remuneration, it becomes the duty of the principglay the same. The amount shall be fixed by
the court upon application of the agent. The seaase falls in this last allegation, that is, when
the parties or the law has assumed remuneratiofalbed to fix the amount. In these latter case
Art. 2220(2) has provided “failing agreement betwdde parties, the court shall fix the
remuneration in conformity with the recognized saé@d usage”. The phrase “failing agreement
between the parties” implies two cases: the casgawine parties have agreed for the payment of
remuneration without fixing the amount, and theecadere the agent was a professional one
carrying the activity in his professional capacitiie court in this case shall fix the amount to be

due.

One instance of professional agent is the casecofranission agent. Commission agent, as we
shall see in the chapter with special kinds of &geis a professional agent. That is why Art.
2243 of the civil code grants remuneration autocadlyy without any prior agreement for the
payment of remuneration between the principal dedagent. Now compare Art. 2220 on the
one hand (agreement in principle a condition fonueeration to due) and Art 2243 on the other
hand (for remuneration due to no need to agreeearumeration). And try to appreciate the

reason why these two provisions treat the subjeatneration) differently.

B. Duty to Advance Money

The agent may need money to run the representafiohe principal. These may include for
example transportation and similar costs. “The gpal shall advance to the agent the sums

necessary for carrying out the agency “Art. 222dwever, this is the duty of the principal to
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advance sums necessary to run the representatioaffect of the failure of the principal is
provided with this duty. Perhaps when the agentfaided to carry out his obligation for causes

of non-advancement of money by the principal, thegpal, not the agent, shall be liable.

C. Duty to reimburse outlays and Experts

The money advanced by the principal may not bacseifit to run the affairs of the principal. Or
the principal might not have advanced money forapent. In such cases the agent may employ
his own money or money from other persons. Thedaysiexpenses incurred by the agent need
to be reimbursed.
Art. 2221

(2) He shall reimburse outlays made and expensasiied by the agent

in the proper carrying out of the agent.

(3) Interest on such outlays and expenses shallugeby the principal as

from the day when they were incurred without itngenecessary to

place the principal in default.

In short the principal needs to reimburse the egpeithe agent has incurred with the interests it

bears calculated from the day where the agent $ec thhe money.

D. Duty to release the Agent from Liabilities and @mages

The principal’s duty to indemnify his agent’'s losséiabilities and expenses incurred in the
performance of the undertaking may be expresstgdta the contract of agency. But it is more

usually implied.

Art. 2221 Liabilities and Damages
(1) The principal shall release the agent from any ililbs which he incurred in
the interest of the principal
(2) He shall be liable to the agent for any damage urgasned in the course of

the carrying out of the agency and which was net uhis own default.
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The point to raise here is what is the liabilityb® incurred and the damage to be suffered by the
agent? The liability of the agent arises in casbsres he/she has interacted with third parties
necessary to run the affairs of the principal. Eeample, the agent may be obliged to pay an
additional customs duty or might have agreed to grayadditional tax or customs duty. In this
case the principal needs to free the agent frohilitla Similarly, the agent may suffer certain
damages in carrying out the affairs of the principéhile he is carrying out his duties the agent
may destroy goods, address damages against otherdyVhat is required to fulfill is to prove

that the damage sustained was not due to his ofenlte

E. Set — off Conditional to the Principal

The principal’s obligation to pay remuneration whigns not committed is breach of the
obligation on the part of the principal for whidhetagent may sue. In this case the principal
cannot raise the defense of set-off under the xirétat the transaction was unsuccessful. But the
principal may set — off the sums which he/she igroloto pay (including remuneration) when the
business was unsuccessful due to the agents defatlé performance of the affair. (Look at
Art. 2223))

F. Agent’s Lien Right

If the principal has not discharged his obligatminpaying remuneration, expense, damage or
liability payments etc and the agent is in possesef goods belonging to the principal, then the

agent is entitled to exercise a lien on such gaodsretain possession of them until such time as
the principal has satisfied the due claims of thena

Art. 2224 Agent’s lien
Until the payment of the sums due to him by readdhe agency, the agent shall have
a lien on the objects entrusted to him by the ppalcfor the carrying out of the
agency.
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There is one competing interest we need to makar tiere. The agent is entitled to hold the
good/object entrusted to him until the principaygahe duties to the agent. But this right does
not work for documents evidencing agency. This @aslenclear under Art. 2184.

Art 2184. Document to be Returned
(1) The agent shall upon the authority coming to an estdrn to the principal the
document, if any evidencing his authority
(2) He may not retain such document until final setdetrof his accounts or claims

with the principal.

Hence, the agent cannot exercise a lien right theedocument evidencing agency between the
agent and principal. Therefore, only objects (doentrevidencing agency being excluded) are

subjects of lien by the agent. But this right doneswork for documents evidencing agency.

But can you imagine the reason why a document aeidg agency cannot be subject of lien?

The reason is obvious. If the agent is left to hiblel document after the termination of agency
(after the agent has performed his obligations)levthiese two individuals are in dispute, the
agent may abuse these right and use the documesntén into contract with third parties,

making the principal liable. Hence, it was logitaht the agent was denied the right to hold the
document evidencing authority after the power h@seto an end. This not only protects the

interest of the principal but also, third partiesl dusiness insecurity in general.
3.3 The Liability of the Principal, Agent and Third Party
It is the main effect of agency to bring liabileynong the three competing parties: the principal,

the agent and third party. Below we shall treatlidiglities that would arise among and between

these parties.
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A. Effects as between the Principal and Third Party

The Basic Rule

It is axiomatic that where the agent has made dracnwith a third party on behalf of a
disclosed principal who actually exists and havauzed the agent to make such contract, the
principal can sue and be sued by the third parttherdefects of the formation or performance of
that contract. A direct contractual relationshipthereby created between principal and third
party by the acts of the agent, who is not a partthat relationship. This, indeed, is the very
purpose and rationale of agency.

The Importance of Authority and Name Test

The agent must have been acting with authority aking such contract. For a direct contractual
relationship to result from the conduct of an agéntnust be shown that the principal has
expressly authorized the agent to make the contwad¢he agent, in making such contract, was
acting within the scope of some implied authoritythee principal had later held out the agent as
having authority to make such contract; or the ages not authorized to make such contract
but his action was subsequently ratified by thexg@pal; or the making of such contract was
within the scope of the authority of an agent afessity (case of unauthorized agency).

The liability of the principal towards third parsieipon either an express or implied power is
discussed in the above subsections. Remainingaislity of the principal for his acts of
ratification for the act the agent has committethaiit any authority and case of unauthorized
agency.

Look at this case adjudicated by one of the Etlomourts, designed to show you the effect of
agency upon the relationship between the prin@pédithe third party and the role of the agent in

agency relationship.

It is a case between Ato Hailu Eshete and Ato Deimilsegesse and others. Read it carefully.
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This case was brought and adjudicated in Addis Abdagh court in 1960. The defendants were
director and administrators of Iltegemenen Handickghool. The plaintiff was a resident of
Addis Ababa who has bought a second hand car (Mwalgen) from the school at a public
auction. He alleges in his statement of claim agjdine defendants that the car bought was in
need of repair and he had incurred expenses. Asddimed since ownership of the car was not

transferred to him he cannot enjoy what ownershtgles him (driving in the city etc).

The defendants on the other hand had presentadleangint of defense pleading that:

They were agents of the school and produced ev&dshowing agency principal relationship
between the school and themselves to sell theSoailarly, they produced a receipt showing the
fact that it was the school which has receivedniomey and not the defendants except that they
have signed on behalf of the school. Hence, demgnttie court to dismiss their name as
defendants and replacing the school as a defeiifdatnall the court believes that there has to be

a defendant in this claim of the plaintiff.

It was held that the defendants sold the car ttaiatiff not as owners (individual or joint) but
on behalf of the school. The court has substautitdereasons as follows. The letters written by
the plaintiff to the school authorities requestthgt ownership be transferred to him proves that
the plaintiff was aware of the fact that the schba$ directly involved in the sale of the car.
Hence defendants cannot be held liable for acte donbehalf of the school. For these reasons

said the court, we held that the proper party tsus is the school and not the defendants.

How do you relate this case with the effects ofnag@
“Contract made by an agent in the name of anoth#rinwthe scope of his power

shall be deemed to have been made directly byrtheipal.” (Art. 2189)

One may ask the following questions to solve thevelrase with the rules (the law) sated here.
Did the agents sell the car in the name of thecpal (the school) and within the scope of their

power? Because these are the preconditions thdttad®e fulfilled for acts of the agent to result
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in making the principal liable towards the thirdfyathe buyer plaintiff). As it was revealed by
the evidence produced by the plaintiff and the wedats, the defendants have acted in the name

and on behalf of the principal, the school.

The other point is whether the defendants havedagithin the power vested. Similarly, as the
court has proved from the documents produced bypd#nies, the defendants were authorized to
sell the said car and not to hire or lease. Hebgejirtue of Art 2189 (1) the buyers of the car,
the plaintiffs in this case are creditors of thaau for any claims they have in relation to this
case and the principal is liable to the plaintitisd the agents once then have acted within the
scope and in the name of the principal are out@fstenario.

3.3.1 Liability upon Ratification of an Act Unauthorized

Generally, it is believed that the agent shall ldsth a liability between the principal and third
party when he/she has authority at the time of ngakif the contract with third parties on behalf
of the principal. Yet, the agent may work with pdad authority or in an authority departed from
its terms.

Art. 2207 Obligation to Ratify

(1) The principal shall, where good faith so requiresjfy the act done by the agent
not withstanding that he departed from his termeetérence.

(2) The provisions of sub-art (1) shall apply wheresireasonable to admit that in
the circumstances, the principal would have extdntie scope of the agents
authority, had he been aware of the situation

(3) The agent may not require the principal to ratifigese, before acting, he had the
possibility of securing authority form the princlpar where, after having acted,
he emitted forthwith to inform the principal.

Here the principal is obliged to ratify the actsaof agent who in good faith, the interest of the
principal requiring has departed from what is stagepressly or implied from the authority. The

guestion here is what do we mean by “good faiti'i8 provided under sub Art (2) of the above
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provision that the obligation is imposed on thenpipal where it is reasonable to admit that the
principal would have extended the authority hadin@vn the circumstance. On top of these, the
agent is in a situation where he is not able toateman extension of authority or after he has

committed he was prevented from telling the priatthe acts he has committed.

Illustration:

The principal has authorized an agent to buy hifd gGintals of teff. He is interested to buy
more but he has a capital which can buy only 100tgls. Fortunately the price of teff has fallen
and the money received for this purpose by the tages able to buy 5 additional quintals of
teff. The agent with this knowledge has bought fj0btals of teff. This act of the agent may
undoubtedly be called acted upon good faith. Irt, féar the principal to ratify conditions

provided under sub (2) need to be fulfilled. That the agent was unable to inform to the
principal the facts which demand the extensionutfarity, and failing to do so he has informed

the principal of this reality.

Exclusion of Authority:

The converse of what is said above is that thecgrah is not bound by any contract made by the
agent outside the scope of such authority expressimpliedly given. The effect of this is that

the agent and not the principal shall be liablth&othird party. Look at the provision below:

Art. 2293 Effect of repudiation
(1) The provisions of Art. 1808- 1818 of this code lshpply where the contract is
repudiated
(2) The third party having entered into the contracththe agent may demand that
the damage caused be him by reason of his haviggad faith believed in the
existence of a valid authority be made good in etaoce with the provisions of

the following articles.
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Repudiation is the non-acknowledgement of the afctee agent by the principal. The effect of
repudiation is that the principal shall not be lgabo the third party and hence only the agent
shall be liable (Art. 2195). Yet, where the agected “in good faith not knowing the reason by
which his authority had come to an end” the priatighall be liable (Art. 2194). Please open
your civil Code and look at the provisions of tlaidicle. Similarly both the principal and the
agent shall together be liable in circumstancesiged under Art 2195 of the civil code. We
have dealt with the concept of apparent authontyhe earlier chapters. In those chapters we
have looked at three cases where the agent amatititegpal shall be liable for he failure or acts

committed by him.

B. Effect as between the Agent and the Third Party

In certain circumstances an agent will be persgrable on a contract which he has negotiated
for and on behalf of a principal. The possibilit@fssuch liability differ according to the nature
of the contract. The agent shall be liable to Heltparty generally in two cases: where the agent
acted beyond the scope of his power and/or acteleémame of a third party or in his own
name. Acting beyond power is acting in a lapseduside the scope of his authority (Art.
2190). In these cases the agent shall personalliable to the third party unless the principal
ratifies the act of the agent. Similarly, where #gent acts in his own name or in the name of
another person either on behalf of the principabiany other behalf the agent shall personally
incur the liability or gain the benefits wherefrgirt 2197). But the agent is excluded from
liability where the third party was aware of thailis of the authority of the agent in a document
evidencing authority. [Art. 2196]. Even when theeaghas acted beyond power but the personal
qualification of the principal is not required fetlhe third party and the agent replaces the
principal there will not be liability of the agetdwards the third party to pay compensation [Art
2196(2)].
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EXERCISES

o~ b PE

What is the effect of agency lawfully formed betweke agent and the principal?

What are the conditions that need to be fulfilledthe main effect of obligation to come?
What is the result of the non — fulfillment of theame test.

How do you explain acting beyond power?

What is the effect when the agent has acted withé scope and in the name of the

principal?

6. List down the obligations of the agent.
7. How is conflicting interest explained?
8.
9

. How do you explain the degree of diligence requfredh the agent?

What is the effect of conflicting interest?

10.What is meant by duty to account as an obligatich@agent?

11.Can an agent delegate a sub agent for the affidine agent? Explain

12.List down the obligations of the principal towattle agent?

13.Why is document evidencing power of authority ndtject to lien? Explain

Hypothetical and Real Cases

3.

CRBC construction is one of the construction orgatons in Ethiopia engaged in building
construction, bridges and similar undertakingshdis different projects running in the
country. Ato Zenebe was appointed coordinator pf@ect in the CRBC from Gondar to
Bahir Dar road construction. Ato Zenebe has leaskdll dozer for the benefit of the CRBC
from a company engaged in this activity. The owatithe bulldozer has requested the

payment of the rent from the CRBC.

Question

Is Ato Zenebe legally entitled to Lease a bulld8zer
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2. Which of the following activities are acts of maeagent?

a) An individual bought woods to repair a store.

b) Ato Kassa, manger of a wood working workshop hagghotimber.

c) Ato Kassa, manager of the above workshop has coedla contract of loan with a
bank to run the business of the workshop.

d) Ato Kassa has concluded a contract on the maintenah the building of the

workshop with an engineer.

Ato Abebe is a driver of a lorry employed by thenary, Ato Amare. Once upon a time,
while he was driving down to Hawassa, the car &msexpensive spare part. Unable to
communicate this fact to the owner, for the cadasmaged in the middle of Rift Valley
far away from towns or villages; he has to buyrdmuired spare part from a passerby car
driver. Aware of all these facts, the owner hassedl to ratify the act of the driver.

Question

How would you handle the situation?

4. Ato Seid has appointed Ato Lema to buy him a cartd@obile). Ato Lema, while

wondering to buy a car, has found his nephew, réadgll a car. Ato Lema buys the car

in the name and on behalf of Ato Seid with a padat exaggerated.

Question

+ Ato Seid has discovered the fact that the car voagglit from a relative of the agent and

5.

there was a conflicting interest of him with theeag What is the remedy available to

him? Discuss

WI/ro Selamawit was appointed agent to buy a goodifo 200.00 (two hundred). She
has bought the good for an additional price of BBrOO (twenty Birr). The third party
from whom the good was bought requires the paynoér220.00 (two hundred and

Page | 113



twenty Birr) from the principal because he has tahed the sale contract thinking that

W/ro Selamawit has a power to buy for that amount.

Question

+ How do you manage the situation?

6. Ato Abe was appointed agent of Shimelis to buyatergoods. On Meskerem 2, 2000 he
bought good beyond his power of authority. Ato SHimmwas satisfied with the quality
of the good bought; However, he did not authortze agent to buy that good, he has
ratified the act the agent has concluded with #tieison Tikimt 30, 2000.

Question

What is the date of conclusion the contodicale? Is it on Meskerem 2,2000 or Tikimt 30,
2000? Why?

7. What is meant by the term “immediately” under At9P?

8. Ato Mulugeta, Zeleke, Shimelis and some other 5viddals were getting together for
monthly affair in a regular place. Ato Zeleke ha&xldred to every body there that he is
an agent to Shimelis to sell and buy goods on befidlim. The other day, Zeleke has
sold the TV belonging to Shimelis to one of theiwidbals who believed that Zeleke was
really an agent empowered to sell the good. irgiteering made on the previous days

A. What is the liability of the agent?
B. What is the liability of the principal?

C. Would the principal succeed in invalidating theatelnship?

9. Zuro Megbiyaye PLC lends money for persons to bddhes; the borrowers sign notes
in which the principal and interests are repayamlgquarterly installments over a period
of fifteen years. As security for each loan; itdéaka mortgage over an immovable

belonging to the borrowers or third parties. Far gast ten years the PLC has sold its
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notes, along with mortgages, to the bank. The PIlaS8 bontinued to collect the
installment payments on the notes and to transfeln payments to the bank. There has
been no express agreement to this effect betweePRILtC and the bank; the borrowers
have known of the sale of the notes and mortgdaaswere told by the PLC that it
would continue to collect the payments as agenhefbank. Ato Shimels, a borrower,
paid three monthly installments to the PLC whichraveot transferred to the bank. The
bank now sues Ato Shimels in court, demanding #ie sf the property secured by the
mortgage and payment of all amounts due.

Would it succeed? Explain.

10. Ato Alemayehu was appointed special agent of Muluikkebuy a precious material from
whoever he finds. Ato Alemayehu has received aardfbm Lake to buy that precious
material. But the price of the good was so high lamayehu cannot conclude the sole
agreement with the seller with the money at handthvkhe principal has delivered to
him. And he knows that Ato Muluken cannot delivenkany additional money. Having
these backgrounds Ato Alemayehu has determinedséotireat of force against the

seller.

In an evening he has gone to a corner where heablagdo find Ato Lake and succeeded
in concluding the contract and getting the goodvdetd on a lower price below what
Ato Lake was naming in a sober mind. The contraas woncluded in the name and on
behalf of the principal.

Ato Lake has initiated a case in front of a cowrtirtvalidate the contract concluded
invoking threat of force (say conditions to invokeare fulfilled). But Ato Alemayehu
has defended the case invoking Art 2189(3).

His argument was the alleged act committed is Imat of fraud but threat of force. Art
2189 (3) entitles the third party to set up a fraothmitted by the agent and not a threat

of force or even mistake. So, the defendant artheshe contract is valid.
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Assume you are a judge for this case, what woulddexide? (Hint: look at Art. 1704)

12. Explain the fact that the name test is the rteshin Ethiopian agency law in terms of:
a. Liability of the principal
b. Liability of the agent

c. Ratification

13. Tigist is appointed agent of Kassa. She wa®iapma to buy goods on behalf of Kassa.
While she has been performing her duties in theenafrher principal, Tigist has bought two
items in her own name. Ato Kassa being aware ofdbethat she has bought these items in here
own name, he has comminicated to the contractiing garties that he may or may not ratify the

act of the agent.

Question:

The third parties who have concluded the contratit Wigist (Tigist acting in her own name)
have approached you to know whether the statenféktbdKassa is valid in the eyes of the law.

Write the implication of his statements based @réievant laws.

14. Once upon his leisure days Ato Lingerh, who wasilg to a recreational area to pass the
weekend away from home, lost one spare part ofdrisn front of his friend’s residence on
the way to his destination. He had to go to hisnigi and find a solution. While he parked
the car within the premise of his friend and the twere enjoying together, the son of Ato
Mamo (a friend of Lingerih) heard of the facts, haitit the knowledge of Ato Lingerih
bought part of the car lost from a garage on cred#is and fixed the problem. Later, the
owner of the garage requested the payment of theeynim accordance with the agreement
from Ato Lingerh.
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Questions

+ What would you advise both the owner of the garage the son of the friend of Ato
Lingerh?
+ Would the sale agreement be valid?

/7

+ If the contract would not be invalidated, who slibpéy the price of the goods bought?

16. Ato Tadese was a diligent and faithful agent to &&ky so far. Only today he has
concluded a contract of service with Ato Gemecleigand his authority. He has agreed
with the latter to prepare him a table for a payt@#r800.00 (Eight hundred birr) beyond
his power. Ato Gemichis has been paid only 100 (hundred birr) as part of the
price. After he has finalized the work requests gpagment of the remaining price. But
the principal has informed him that, “my agent hated beyond power while entering
this contract with you. Therefore | am not respblesior the payment and you may ask
him to pay you.”

Questions

a. The third party has invoked Art. 2214; wouldttha tenable? Discuss.

b. Suppose you are the judge in this da®&,would you resolve this dispute?

17. Discuss the following concepts
a) Apparent authority
b) Undisclosed Agency
c) Commercial Agent

d) The difference between implied authority and imglégency
18. Ato Solomon is a government employee in Bahir DBometimes he buys and sells

houses for gain. To keep him running this busifi@ests he has appointed Amanuel his agent.

In the contract (written) giving rise to this aggmelationship, it is provided as follows.
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“ | the principal, Solomon, has given power of autfty to the agent Amanuel on
the following: to buy house and transfer title bé tsame, to form agreement and

sign on them, to pay taxes, when required and tfmpa any acts in place of me.”

In the mean time Solomon dies. Following the deh#its of the deceased residents of Addis
Ababa have appeared to their father’'s house tothtae succession. Unfortunately an individual
whom they do not know is residing in side. Theyeaskim to evacuate because they are heirs.
They were in fact declared heirs by court. Amanb@s shown them the above mentioned
authority and told them that he has sold the howusethird party named Aster with the authority
he has and their father has collected some of tloe ppefore his death. He has produced a
contract of sale of the same house signed by tlyerband the agent. And he claims that it is
only some amount of money remaining uncollectecctvitihey can do.

Questions

a) Was that a special authority or general?

b) Is Amanuel empowered to sell the house?

c) Can the heirs succeed if they are going to take ¢hse to court? What is their legal
ground?

19. In the realities of agency “the name test isrtten test.” Does this adage go with Ethiopian

agency? Support your answers with laws and argusnent

20. Tadele is an agent of Zeleke in Bahir Dar. Keeleas won the 2007 USA DV lottery. Before
he left for USA he had applied for court and foundeclaration of revocation of the agency.
Tadele, without the knowledge of the revocatiors bancluded contracts with third parties after
the revocation of his authority.

Questions

* Is Zeleke bound to ratify those acts committedrdfte revocation?
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« If your answer to the above question is in the tiggawho is responsible for those acts?
» Would that have differing effect if the agent haed in his own name and in the name
of the principal? Discuss.
21.Say, an act committed by an agent is revoked bytimeipal because the agent has made it
beyond power. The agent wants to perform the otidiga himself to relieve himself from
paying losses.
Question

Can the third party resist and succeed? Discuss.

22. What activities is a person conferred with powegeneral terms required to carry as an

agent? And what activities is he not allowed tdfqren? List.

23. Discuss the conditions that need to be observedf@agent to employ a sub agent.
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CHAPTER FOUR
AGENCY IN TRADE (BUSINESS AND COMMERCE)

Introduction

It is important to classify things into their spiécicategories both for the purpose of

understanding the concepts well and to see thetifspapplication.

One of the most important features of agency w@tatiip is the authority of the agent. This is
concerned with the functions entrusted to the agentwell as the mode of exercising those
functions. To some degree the agent’s authoritiersszed from or defined by the particular kind
of agency he undertakes. As a result of legal ardneercial developments, certain kinds of
agents distinguished by name and function have degaloped with varying functions. Those

various kinds of agents will be described below.

Chapter Objectives

At the end of this chapter students are expectedntprehend:
+ The different kinds of agents;
+« Special features of each type of agents;

+ The relevance of each kind of agents.

4.1 Commission Agent

Have you ever employed the term commission inigglab performing an activity for another?

Have you ever looked at an individual employed shap with a payment of money as per the
amount he/she sold per day/week/month? For we Hdferent commission agents depending
on the activities done by the agents as well adthies to be assumed it is a waste of time to
give a general definition to a commission agentegaly. Therefore, we have decided to look at

the definition and features of each of the comrnaissigents as follows.
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A. Commission to Buy or to Sell

a) Definition: As the name implies a commission to buy or td sebne given to an agent

empowered to sell or buy goods. It is defined by2243(1) as:

“the commission to buy or to sell is a contractamfency where by the agent,
called the commission agent (to buy or sell) uradegs to buy or sell in his own
name but on behalf of another person, called theggal, goods, securities or

offer fungible things”.

For the purpose of comparison let’s look at thenitedn given under Art 60 of the commercial
code.

Art. 60(1) “a commission agent is a person or bessnorganization who, independently,
professionally and for gain, undertakes to buyedkria his name, but on behalf of the principal,
goods, movables or any other thing of a similaureabr to enter in his name but on behalf of the

principal into a contract of carriage of goods.”

In both of the definitions the following are thedemlying features of a commission agent.

The parties.

The parties involved here are the principal, arel tcbmmission agent/to buy or to sell). The
special name commission agent (to buy or sell) wéok a commission agency. The commission
agent is a professional (trader) under the commlernde. A commission agent fulfills the
features of a trader. But the principal can be p@anrgson. The agent acts in his own name. The
most important, if not the only, feature of a corssion agent (to buy or sell) is the fact that the
agent acts in his/her own name. It is not relevatibis variety of agency for the third parties to
know with whom they are contracting. The businesslfi does not require to know on whose
behalf the third party is interacting. Yet the dgacts on behalf of the principal. An individual

(third party) may not be interested to know who sleéler of a jacket he has bought in a market
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place is. The seller may be the owner or a reptasea. You may not be much worried as to the
capacity (agent/principal) in which the seller hldesalt with you. This makes ordinary agent
different from this variety of agents. As you renten under Art 2189(1) the name test is
relevant for the effects of agency to come. Bueheithe exceptional case of that general rule of

“name test”.

The goods to be sold/bought are: goods, secuatidgangible things. Dear students, is there any
qualification over the subjects of sale/buy? Isitiany good that can be sold or bought by a
commission agent? Look at Art. 2234. It has listatithe things which can be bought or sold by
a commission agent. These are goods, securitiegher fungible things. What is meant by
good? Good is defined under Art. 1126 as eitherahl®vor immovable. Thus, it can be said that
both movable and immovable goods are subjectsleftsaa commission agent. But there are
some who argue that immovable things and specigloceal chattels are not subjects of a
commission agent. This is because a commissiorn aféms type works in his own name. That
means he sells or buys goods as if he is the owitkout disclosing the name of the principal.
One of the requirements in sales transaction isthigaone who is named seller must be able to
transfer ownership. Thus, the seller must be one evins the goods or whom the law presumes
the owner. The holder of ordinary chattels (movsple presumed owner and he can transfer
title upon delivery. But when the good sold is @aal corporeal chattel and/or an immovable,
the possessor/holder is not presumed owner. Threrdie agent cannot sell conveniently a good
which requires a special formality for transfetis own name. The agent may be able to sell in
the name of the principal. But that is not a consmois agent to buy or sell: because the feature
of the concept is affected in the latter case. gimpose of representing is to facilitate the asfair
of the principal. Therefore, these people argud #ra immovable cannot be subject of a

commission agency.

Therefore, the term “goods” here is meant underBtmgopian law (Art. 2284) goods which the
possessor is presumed to own. These are ordinatietsh Do you agree with these arguments?

On the other hand, securities include: shares, @necial instruments etc which do not require

the principal for transfer of title. And fungibléihgs are those goods in contradistinction to
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specific goods which are usually measured with higigngth etc. These are mainly agricultural

products like teff, wheat etc. Specific goods dse aubjects of sale/buy by a commission agent.

B) Scope of Commission Agency Provisions

Commission agency generally is a special categbagency relationship. The general rules of
agency are applicable to commission agency sultige¢hose special provisions which are
applicable only to commission agency from Art. 2232256. That is provided by Art. 2234(2)
as “the rules governing agency shall apply to tlistract subject to such special provisions and

exceptions as are laid down in this section.”

C) Duties/Rights of the Commission Agent

Subject to the provision under Art 2235 or thelatade where the general agency provisions are
applicable here too, we are not going to discussottligation of the general agent. Because the
general rules discussed above are applicable fgiapkinds of agency-principal relationship

unless the special provisions dictate otherwiseerd@fore here we are going to look at the

obligations special to a commission agent.

Measures of Preservation:

Unlike a general agent, a commission agent is nmuclontact with goods of the principal either
to be sold (mainly because it may take time to getids) or bought until they are delivered to
the principal. The goods which may be away fromghecipal for either of the purposes (sell or
buy) are in possession of the agent. Hence it tssogorising if a duty of preservation is a
primary obligation on the part of the agent in egpto the interest of the principal. A sales
commission agent is bound to “take all the necgsstaps for the preservation of the goods sent
to him on behalf of the principal. This is the dtwyprotect the goods from damage of any kind.
The agent is expected to safeguard the goods ipdssession asl@nus pater familigs(Art.
2235).
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Not only are those properties/goods under his ¢astody but also those goods under carriage
expected to be taken care of. Therefore, he isategdo follow up whether goods gent are in a
good state of their condition as well as the faett these goods have arrived on time, and he
shall inform the principal any delay of the deliyaf the goods to him/her (Art. 2235(2).

The above duties are imposed in a similar fashigainst a commission agent who has not
accepted an offer to be an agent, when the go@lseant together with the offer. we hope you

remember the points we discussed as to how acasptdran offer is made when it is made to a
professional agent. Under Art. 2201(2) we have s$hat unless such an agent immediately
refuses this offer, acceptance is presumed. Yet) @hen the offeree to a commission agency
refused/rejected it, there is a duty to take predery measures “where the commission falls
within his professional activity.” The offer madegelective to result in this effect. For example,
an attorney who is sent an offer to be a commisagent to sell a good/or goods is not required
to take preservatory measures [Art. 2235(3)]. Tisisbecause it does not fall under his

professional activity.

Sale of Goods Consigned

Part of measures of preservation of goods is gadeads in imminent danger.

Art. 2236 sale of goods
Where there is a risk that the goods consignedébe will quickly deteriorate,
the commission agent may and where it is in ther@st of the principal, shall
have them sold with the assistance of the compatehbrities at the place of
their location.

This obligation is applicable for a commission agém sell. Goods waiting a good price

consigned for a longer period may be in a risketedorating. In this case it is in the interest of
the principal to sell these goods at the curreittepiThe price of the goods might not be at the
price the principal is looking for. To avoid comfliof interest as well as confidence among the

parties (the agent and the principal) the law leags¢d a mechanism that the sale of the goods to
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deteriorate to be made in front of public officialsthe place where the goods are consigned. The
goods may be sold at a lower price than expected.thvs is in the interest of the principal
compared to losing the total value.

Anticipated Payment

This is applicable to a commission agent to buyofmmission agent to buy goods is going to
pay prices. The payment of prices has to be coradhdfter he/the agent has taken delivery of
goods. When the agent commits payment of pricerbdie has taken delivery, it is up to him
whether the third party fails to deliver the gooltiss on his risk when the seller fails to deliver

the goods on the agreed date. The principal iehtio get the goods bought (price paid).

Art. 2237 Anticipated payment
The commission agent shall act at his own risk whevithout the principal’s

consent he pays the seller before delivery hastalee.

In fact the principal may grant this right to thgeat: to pay price before delivery takes place
either at the beginning where authority was gramethy a later order. In this case the agent
shall be paying at the risk of the principal andl aicthe risk of the former.

Sale on Credit

This obligation works for a commission agent tol.s&his is a counter obligation to the
obligation related to anticipated payment discusdmal/e. In principle the agent must commit a
simultaneous payment. That is, he has only to eetive goods upon the payment of the price by
the third party. However, where it is the custontrafle at the place of sale and the principal has
not given an otherwise order (not to sell on cred#n in the presence of custom,) the agent may
commit a credit sale. To put it in simpler termsradit sale for the agent is allowed only in
limited circumstances. when the custom of the plaiceale allows, and the principal has not
given contrary instructions to the agent.
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In all other cases, the agent is liable to theqgppal and the latter is entitled to demand theepric

before payment to the agent is committed as ifsh sale is committed.

But a benefit that may be accrued because of at@ald does not go to the principal in this

case. Is there any additional benefit other thanpttice in selling a good on credit? In practice
when a good is sold in credit it means the pricpaisl at a later date than it would have been,
had it not been a credit sale. The seller fixesdditional payment (usually the interest of the
price calculated in those unpaid days) that theebig/going to commit. That is the benefit on

credit sale. When the agent has committed a csadigt contrary to custom and/or contrary to
instructions of the principal and the principal maseived price as if sale on cash is committed,

the benefit (extra benefit to the price) goes odfgent.

A close look at Art 2238(2-3) and Art 2239 revealdiscrepancy among these provisions. Look
at Art 2238(2). The commission agent who has coteohiti credit sale has to inform to the
principal two things: the person of the buyer dmel period of time granted for payment. Sub Art
(3) adds when the agent fails to tell the princigna@y of the above information the transaction is
deemed to have been committed on cash basis an@289 shall apply. When it comes to Art

2239, it is provided as follows:

Art. 2239 unauthorized credit
(1) Where the commission agent grants time for paynwmttrary to the
instructions of the principal or usage, the prirgipmay demand immediate
payment.
(2) In such a case the commission agent may retairbémefits he received in

granting time for payment.

The problem is under Art. 2239 relates tmthediate payment to the principal and benefits to
the agent”.Are these applicable when the agent has comnitteckdit sale contrary to custom
and/or against contrary instructions of the priagipr is it because he has failed to inform the

principal as to the person of the buyer and theodegranted for payment?
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Therefore, if an agent has failed to fulfill thenditions under Art. 2238(1) but has fulfilled those
under 2238(2), is he relieved of an immediate payfhé is impossible to answer this question
in the positive because Art. 2239 (effect providimays where the agent fails to act in
accordance which Art. 2238(1) and does not incthdecondition under Art 2238(2).

At the same time it is impossible to answer thevabguestion in the negative too because Art
2238(2) provides Art. 2239 shall be applicable whia conditions under 2238(2) are not
fulfilled.

We see a problem in the drafting of this provisidbhe purpose of Sub Art (2) of Art 2238 is to
notify the principal to decide on whether the buigesolvent and the time given does not affect
the payment of the debt (price). When the princhzed approved the credit sale, even when the
buyer fails to pay at the agreed time, there idiadaility of the agent but that of the principal.
And the provisions under Art. 2239 do not applyt,¥ehen the principal does not approve the
credit sale then Art 2239 shall be applicable. €fae, the purpose of Art 2238(2) is to present
the factual situations of the credit sale in teohthe person of the buyer and the time granted to
the principal to decide. However, whether this @pt{to decide on the approval or otherwise of
the sale) does not seem to be given in clear tbynfsrt. 2238(2) it is implied by the cumulative

reading of the two provisions.

B. Del Creder Commission Agent

An agent is not a guarantor of the obligation as=iifyy a third party. But it is not prohibited for
an agent to be a guarantor for the performanchebbligation assumed by the third party with
whom the agent has acted on behalf of the princhsal 2240 of he Civil Code indicates to the
effect that an agent can be a guarantor for thi@eance of the obligations of the third party. It

provides as:
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Art. 2240 Guarantee give by commission agent

(1) The commission agent shall be liable to the priacifor the payment or the
performance of other obligations by the personsiwihom he contracted where he
acted as a del cerdere agent.

(2) Unless otherwise agree, a commission agent enttustth the purchase or sale of
securities shall be deemed to be a del crederetagen

(3) A commission agent entrusted with the purchaseler &f goods shall be deemed to
be a del credere agent where such is the custdrad in the place where he resides

or where he guaranteed the solvency of the perathsvhom he contracted.

When an agent acts as a guarantee he/she is narmedeh crederecommission agent (Art
2241). Thedel credere commission agent is liable to the principal for payment or
performance of obligations assumed by the thirdiggtowards the principal. It may arise from
two sources: consent of the agent and the prineipalby the law. By law it arises where:

«+ The agent was entrusted to buy or sell securities o

« lItis the custom of trade of the place where thenagesides; or

« The agent guaranteed the solvency of the thirdgzantith whom he/she has contracted.

An agent entrusted with the purchase/sell of seearis required in effect to be cautious whether
or not the third parties are capable of performihgir obligations. The agent, and not the
principal, needs to assess the nature of the siesutd be bought and the capacity of the third

parties to pay the agreed price.

Similarly, where it is the custom of trade in theeaa where the agent resides an agent to
guarantee the performance of the obligations kg gharties, it is natural for him/her to assume
obligations of guarantee. And when the agent hasagiteed that the third party is solvent, an

implied guarantee is assumed.

The effect of assuming guarantee of the performanfagbligations by the agent is; “the agent
shall...be liable to the principal for the performaraf the contract he entered into unless non-

performance was due to the principal’s default.” iAbe was the guarantor of the obligation
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assumed by the third party, the agent shall paynwhe third party fails to pay. We may ask
whether the agent is a simple or joint guarantas given under Art. 2241(1) that a del credere

agent is a joint guarantor: “--- a guarantor joinlilable with the person...” Sometimes the

principal may be one cause for the non-performasfcéhe obligation assumed by the debtor
(third party). The principal may assume certaingailons that are essential for the performance
of the obligations by the agent. These includeefcample: taking delivery of the goods bought
by the agent or making transportation availables Titer might be assumed by agreement. In

these cases the agent shall not be liable fordheperformance by the third party.

Insurance: the principal may want the agent to insure goodbénatter’'s possession. It may be
to the interest of the principal to insure the gooBut this cannot be presumed unless the
principal has given a special order to the agerddao. “The commission agent shall not be
bound to ensure the goods unless the principabictsd him to do so” (Art. 2242). It is true that
it is not the duty of the agent (commission agémtinsure any good at his hand to be sold or
bought unless he is instructed to do so. Yet, fitaisthe right of the agent to refuse to insure the

goods when he is instructed by the agent.

Remuneration of a Commission Agent

Remuneration for a professional agent like, a cassion agent is presumed even when parties
fail to agree on whether it is payable or not. Gouently, either when there is no agreement on
whether remuneration to be due or not or when grmtiave failed to agree on the amount to be
paid, the court shall fix the amount depending tire “custom of the place where the contract
was entered---“. In the absence of custom dictatiegamount, that court shall fix it on the basis

of equity having regard to the work performed by ttommission agent, the expenses he
incurred, and the risks he assumed.” (Art. 2242)(1-

A del credereagent needs to be remunerated higher than theasydcommission agent. The
relationship deserves an extra commission becawsedmmission agent has assumed extra
duties. This extra commission is to be agreed leyphrties or to be determined by court in

accordance with usage or equity (Art. 2243(3).
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Remuneration for an ordinary commission agent atehcrederecommission agent is due

“where the transaction entrusted is completed duréato complete it is due to a reason

attributable to the principal” (Art 2244(1).The conssion agent shall not be paid remuneration

in the following cases:

+ When the transaction was not complete for caudesr thhan those stated by Art. 2241(1)
and it is contrary to the usage of the place ophidessional activity (Art. 2244(2));

« The agent has breached one of his duties (hon@sty)2241(1));

+« In particular where the agent pretends that heggsinehased at a higher price or sold at a
lower price than he actually sold (Art. 2245(2)].

Honesty is the best policy of agency relationshipthe earlier sections while we were dealing
with the duties of the agent, we said that the tgemequired to act in good faith towards
running the interest of the principal. Any clandestbenefit, a benefit without the knowledge of
the principal is breach of good faith and hencengadishonestly. That results in forfeiture of the

agent of payment of remuneration.

Outlays and Advance:

There is nothing special for a commission agenh wéspect to the right of the agent to be
reimbursed the expenses he/she has incurred imngutire affairs of the principal. It is provided
under Art. 2246 that the principal is bound to reirse outlays and advances (money that
should have been paid to the agent to run theestteaf the principals) with its interest. Even
when the business was unsuccessful, this paymenotigienied but only when there is an

agreement otherwise.

Lien Right of the Commission Agent:

There is nothing special in this case as well. ddmmission agent has the right to hold property
bought property to be sold as well as money redeiram the buyer, (Art. 2247). The last group

(Money) whether it is subject of lien could be alle because it aprons that if the commission
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agent is going to hold money it could mean thatagent can set off the money for the rights he

has over the principal.

Commission Agent Dealing on his/her Own Account:

The basic requirement in agency relationship weshdealt with in the previous sub sections is
acting in the name of the principal. But when im@s to commission agent, he/she acts in
his/her own name. In addition to this, to deal watieself is presumed to bring a conflicting
interest and the principal is entitled to invaleElauch a contract entered with the agent himself.
But when it is a commission agent to sell/buy golealgng a market value or goods quoted on a
stock exchange (lacking in our country) the purehas sale committed by the agent with
himself is valid. In this case the commission ageimd has dealt with himself remains entitled to
the remuneration (Art. 2248). But this does not m#wat when the price for the goods either
having a market price or quoted in a stock exchaage different to the detriment of the
principal, it is valid. The principal has the rightinvalidate in this case. (Art 2248(3)].

The agent is required to name the third party wittom he/she has dealt with for the sale or
purchase of goods. When there is no party namedbayer or seller, then it is the agent himself
or herself who is presumed by the law j(Art. 224®@)have bought or sold the goods for the
principal. Hence, the above consequences shadfoll

» Forwarding Agent
Forwarding agent is one category of commission &sgém simple terms the function implies its
name. It is an agent, with payment of a commissiogaged in transferring, pushing goods of a

principal to a carrier. It is defined under Art.52%21) as follows:

Forwarding agency is a contact of agency wherebg #gent called the
commission agent. Shipper or forwarding agent, utadtes to enter in his own
name but on behalf of another prison, called thegpal into a contract for the
forwarding of goods.
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It is a contract of agency. Hence, all the requerts of a valid contract of agency are applicable
here. The person undertaking to play on the sidenefof the contracting parties, the agent side
is named as: a shipper forwarding agent but hefskefenerally named as a commission agent.
The other contracting party is not given a spexgaliname but simply named as a principal. The
object of contract of agency as we can grasp fitmenabove definition is for the forwarding of

goods belonging to the principal.

Usually shipping lines for example, the Ethiopiahipgping Lines Company, are engaged in
forwarding activities. In this case the agent igaged both in forwarding and for the

transportation of goods of the principal as a earto the third party, buyer.

As forwarding agency is a special form of agenathlthe general rules of agency as well as
provisions of a commission agency are applicables & supported by Art. 2251(2) “The rules

governing the contract of commission agency todruy sell shall apply to this contract.”

Perhaps special for this type of agency relatignssiinsurance of goods to be forwarded or
carried. In most cases this type of agency is agple in exporting goods abroad from Ethiopia.
This activity is committed in inland, air and wateanspiration systems. It passes through risky
ways. Even in this case the law does not presumebdigation on the part of the agent
(forwarding agent) to insure the goods. Even thiecgal cannot order the forwarding agent to
insure the goods like the case of a commissiontagebuy or to sell (compare Art. 2242 and
Art. 2252(1). It is only when the parties (prindigad forwarding agent) have agreed to insure
the goods that the later is bound to insure thalgodhis is because the principal is supposed to

take every care in this type of transportation.

Like we have dealt with in the above paragraphs fonwarding agent may act as a carrier and a
forwarding agent at the same time without a spepmimission/consent of the principal

(especially to act as a carrier.)

lllustration : Dolphin forwarding agent may agree to forward gfomds via a carrier (e.g. The

Ethiopian Shipping Lines Company) to the buyerdieg) in Germany. The individuals engaged
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in this activity are: the seller of the goods hier&thiopia, the principal; the middle person, the
forwarding agent, Dolphin forwarding agent; therear(ESLCo) and the third party, the buyer
residing in Germany. The object assumed by thedaimg agent is to deal with a carrier in his
own name but for the benefit of the principal tangport goods abroad for example. The
forwarding agent may carry the goods himself. lis thtter case the agent is acting both as a
forwarding agent and a catrrier. It is in theseaditns that Art. 2252(3) provides, that the agent
shall be entitled for the duties of the principalairds a carrier.

* Manager
At the beginning of this material, we said thatrageis badly required to run legal persons.
Business organizations as legal persons requiret dgeact on their behalf, without which the

sought purpose of the organization cannot be aetliev

What is a manager? A manager is defined by Art 3@ Ethiopian Commercial Code as “a
manager is a person who has been authorized ekpressacitly, to carry out acts of
management and to sign in the name of the tradé&e”manager has full power to carry out all
acts of management connected with the exerciséeftrade, including the power to sign a
negotiable instrument (cheques, promissory note). &ut he/she/ may not sell or pledge
immovable property, nor may the manager sell, bir@ledge a business unless the manger is

expressly authorized to exercise these acts.

You will learn this concept (manager) under you reey “Law of Traders and Business
Organizations”. But for the purpose of this coursad the provisions of the commercial code of
Ethiopia from Arts 33 to 36.

To summarize, a manager is a person who is appoiateagent of a trader to do acts of
management and/or to sign on negotiable instrum&hisse powers of a manger may be given
either expressly or tacitly. The main issue herdoiddentify what type of acts are acts of

management and what are negotiable instruments.
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Acts of management are defined in Art 2204 of tial Code. A manager can and is bound to

execute any one or more of the activities listediaoinder Art. 2204. These include: acts done
for the preservation or maintenance of propertgsés for terms not exceeding three years, the
collection of debts, the investment of income arstltarge of debts, sale of crops, sale of goods

intended to be sold, and sale of perishable comiesdi

Similarly negotiable instruments are documents tiaaty an entitlement /right to the lawful
bearer. It is defined under Art 715 of the Comnadr€iode.

Art. 715 Definition
(1) A negotiable instrument is any document incorpoigat right to an entitlement
in such a manager that it be not possible to erfoot transfer the right
separately from the instrument.
(2) The law recognizes in particular as negotiable rastents commercial

instruments, transferable securities, documentglefto goods.

On the other hand commercial instruments are: mgetinstruments, setting out an entitlement
consisting in the payment of a sum of money (AB2(1) of the Commercial Code). Bills of
exchange, promissory notes, cheques, travelersietatd warehouse goods, deposit certificates
are commercial instruments recognized under thexzential code (Art. 732(1)].

Transferable securities are shares and debentArek.documents of title to goods can be

exemplified by bill of lading or airway bill.

A manager of a trader is therefore, in additiomd¢ts of management, bound and entitled to sign

on the above instruments.

» Commercial Agent
A commercial agent is an independent trader engpgeadipally in representing another trader

in certain areas of business. Like a manger, a aneial agent is not defined by the civil code,
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but the commercial code defines and speculatesrdiff features of it Arts. 44-55. Only the
salient features of a commercial agent shall beudsed below. The details of it, are found in

your course, Trade and Business Organizations.

Art. 44 Definitions
(1) A commercial agent is a person or business orgdiozaot bound to a trader by a
contract of employment and carrying out independetivities.
(2) Unless otherwise provided in the agency agreemeoitracts entered into by a
commercial agent shall become effective withouficoation by the trader.

(3) A commercial agent normally acts as agent and nthyag broker. He is a trader.

A commercial agent is one entrusted by a tradeh wipresenting him permanently in a

specified area and dealing or making agreemeriteeiname and on behalf of the trader.

A commercial agent represents the trader in a Spdarea of trade. Usually a commercial agent
is engaged in activities on behalf of the principadluding: soliciting clients, selling goods, or
entering any kind of transaction on behalf of tkespn/trader/principal he/shelit represents. This
makes a commercial agent different from a commissigent. The latter is involved only in
selling and buying of goods whereas the formerrigaged in many others involving the
commercial life of the principal. The scope of powéa commercial agent therefore is broader
than a commission agent. Similarly, a commerciainags an exclusive agent in a specified area
unless agreed otherwise as stipulated by Art 4hefCommercial Code. He is in principle
presumed to be the sole agent of the trader in spetified agreed area provided in the

agreement.

= Commercial Broker

A broker could be defined as one who brings bugeis sellers into contract with one another.
When the parties are brought together, the contfastle and purchase is entered into directly
by the parties. The broker doesn’t keep the goadshe property of the principal in his
possession.
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[llustration. Ayney is a formal broker who is registered by theniipal city of Mekelle as a
commercial broker with a license. She performdh@mémployment of house servants, especially
she invites people who have special job skill vatimcerned employers. As a result, she brings
the employee Almaz to serve with her computer skill‘Beta’ computer center. As a result she
demands fifty Birr from Almaz a and hundred Birorn the employer, Beta computer center.

Can you now understand what the function of a coromale broker is from the above

illustration?

The commercial code of Ethiopia defines commeitwmiakers as follows:
Art, 56 Definition
1. A commercial broker is a person or business orgaion who independently,
professionally and for gain brings parties together the purpose of their
entering into an agreement such as a contract ¢#,daase, insurance or
carriage.
2. A commercial broker is a trader, regardless of gagties he brings together
and of the nature and object of the contract fag tompletion of which he

acts as an intermediary.

EXERCISE

i.  What is the basis to classify agents into diffetgpes as discussed in this chapter?
ii.  Who is a commission agent?
iii.  What differences do you observe between the defimgiven by the commercial code and
the civil code?
iv.  What isdel crederecommission agent?
v.  What is the difference between a commercial agedtsamanager?

vi. Discuss commercial brokers?
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CHAPTER FIVE
EXTINCTION OF AGENCY RELATIONSHIP

Introduction

An obligation does not usually remain indefinitely.comes to an end for different reasons.
Agency is not different from this general principlecomes to an end for different reasons. One
cause to extinguish agency relationship is termonatPerformance of the obligations assumed
by each of the parties within the given time is otiger cause that brings obligations of agency to
an end. Similarly, invalidation, cancellation, margnovation, etc can bring obligations of

agency relationships to an end.

Most of these reasons are dealt with under theofagontracts in general. But there is one cause
special to agency relationship. In this chapter gmigoing to study the meaning, the procedures
and rules involved in one of the causes of extimctf agency relationship, termination. There
are two cause of termination. These are the lawtlaagbarties. These causes shall be dealt with
in detail under this chapter. Accordingly this ctempencapsulates causes of extinguishing
agency relationship, including the general caudetemnination by the parties and by law,
detailed concepts on Revocation of age(®st 2226)and renunciatiorof an agentArt 2226)

are dealt with. The effects of extinction of agemelationship are also exhausted under this

chapter.

Chapter objectives:

After you have studied this chapter you will beeatal

R/
°

Explain the causes of extinguishing agency relatigmn

>

» Define the methods of extinguishing agency relatigm by the parties;

L)

R/
°

Define the methods of extinguishing agency relaiop by the law;

«+ Define revocation;

R/
°

Define renunciation;
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+» Discuss the effects of revocation, enunciation

X/

++ Discuss the effects of death, incapacity, banksgupfdhe parties.

Extinction of Agency Relationship

As we have provided in the introductory part ofstohapter, termination is not the only cause
that extinguishes agency relationship. The reasloy termination is preferred to be discussed
here is that there are certain principles applealily to agency different and special from what

is covered under the general contracts rules.

Termination of agency is possible to arise from s@arces: by the act of the parties and the law.
Act of the parties could mean either agreementhigytivo parties or by unilateral declaration
from one of the parties.

i) Agreement:

Agreements/contracts are not only entered into remte obligation but also to extinguish

obligations as well (Art. 1675). The principal ahe agent may agree to terminate a relationship
that exists among them. “A contract may terminabeng the parties so agree” (Art. 1819 via the
bridge Art. 1676.) upon agreement, nothing is insgads to assume except those prohibited by

law (usually by public laws and mandatory private lprovisions).

Illustration : Heran and Tsegaye had agreed in the year 1999aB.@gency relationship
between themselves. Heran has assumed a duty o addoutique shop belonging to Tesegaye.
Tsegaye has also assumed payment of 2% of what old per month as a
remuneration/commission. In the year 2000 Herant&hto run her own business. When she
presented an offer to extinguish their agency-mpadcrelationship, Tsegaye unequivocally
accepted it. This is termination by agreement beeauis committed upon the consent /will of

two of the parties.
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i) Unilateral Declaration by the Parties:

After you have read the way agency is terminatezhiggreement of the parties, you might have
asked a question, what is the fate of agency-graitaielationship if the agent doesn’t want to
terminate and present an offer of termination? Abdwat if the principal refuses/ rejects when an
offer of termination is presented to him? Or othisewywhen the principal presents an offer to the
agent to terminate, what if the agent refuses tepicit? These and similar questions are proper
to ask.

Agency principal relationship is not a slave-mastgationship. It shall terminate, when both
parties are willing, upon agreement. But if onenst willing to do so upon a unilateral

declaration, it shall survive only upon the willtbe two parties.

There are specialized terminologies employed tdateral declarations to terminate agency
relationship. The declaration to terminate by théngypal is calledrevocation. And the
declaration by the agent is termed@sunciation.Below, the rules and procedures as well as the

conditions of each of these concepts shall be pteden detail.

a) Revocation of Agency (Authority of the Agent)

Revocation is a term linked to the principal. Itasunilateral declaration on the part of the
principal to terminate the exiting agency-principelationship. It occurs when the principal

gives notice of termination of the authority to thgent. There is not special formality

requirement as to this notice. It may be givenrig form: a document in writing is unnecessary
(not mandatory even when the original authority wastained in a document). That is named
revocation. Revocation of agency is unconditionallgiscretionary right of the principal as Art.

2226 provides. Look at this provision.
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Art 2226 Revocation of Agency
(1) The principal may revoke the agency at his diseretand where
appropriate compel the agent to restore to him whéten instrument
evidencing his authority.

(2) Any provision to the contrary shall be no effect.

Revocation is a choice left to the principal. I® ttommon law, it is not discretionary for the
principal to revoke the authority only upon his sheélowever, in principle, the principal is
empowered to terminate the relationship upon hik Where are certain limitations on the

principal to revoke authority of the agent. Lettesome limitations below.

Irrevocable agencies: In the first place revocai®mot allowed without the agent’s consent
where the agent has been granted authority torattteoprincipals behalf but in respect or for the
protection of any interest of the agent. In the swn law this becomes true when the authority
was given either by deed or for a valuable consiiter as a security in respect of a liability of
the principal to the agent. In one case decided bymmon law court, it goes that, an agent was
sent to sell goods on behalf of the principal. HeElmadvances to the principal on the security of
these goods sent. It was held that the authority wavocable; because the agent has paid a
security for the relationship. Hence, when thera gecurity advanced by the agent, it is not the
right of the principal to revoke without the consehthe agent. This happens when the security

remains unpaid. Does it work under our law?

Even in the common law, irrevocable agency doesapply where the sole purpose of the
agency, as far as the agent is concerned, is tdestfae agent to earn his commission by action
on the principal’'s behalf. Similarly where the agaas incurred personal liability by acting in

pursuance of his authority such that the principauld be liable to indemnify the agent in

respect of such liability, then the principal canmevoke his authority so as to avoid the
obligation of indemnifying the agent while leavitige agent personally liable. In another case,
the agent was employed to make bets on behalfsopitmcipal: he was authorized to pay if he
lost the bets. The agent placed the bets but Tést.court has held that the principal could not
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revoke after this had happened but was still liablendemnify the agent, since the agent, for the

sake of his character and business, was boundytthpamount that had been lost.

Under our law of agency, however, there are duifele principal to indemnify the agent of any
liabilities even before the agent is getting indémad or freed from any liability the principal is
empowered to revoke the authority of the agentauttihe consent of the latter. Yet, there is a
right of the agent to keep any property /money asrafor the payment of any justifiable claim
against the principal. But this remedy works for agent who has some property or money

belonging to the principal in his hand/possession.

Revocation under our law of agency is purely tightriof the principal granted by the law. As
you remember we have discussed some obligatiotteeaigent. These are: good faith, diligence,
duty to account, duty to carry out obligations pegly, etc. Revocation is not only ignited upon
the agent failing to fulfill one or more of theskligations. It can be done/declared by the agent
without the agent committing any of these obligasioThat is, it is made “on the discretion” of
the principal even when parties have agreed toeffext that the principal cannot revoke the
relationship without the consent of the agent dhaut agent failing to fulfill one or any of his
obligations or the principal before carrying ous lebligations (e.g. making the agent free from
liability (damages). This is void relationship. Hen it does not prevent the principal from
enjoying the right to revoke against the above &s/€Fhat is expressed by Art. 2226 (2) which

provides” any provision to the contrary shall benofeffect.

On top of the above facts about revocation, thera missing obligation of the principal when
revoking authority of the agent. As you know on ytuaw of Contracts’ course, the party that is
to terminate a relationship is bound to furnisha®to the other party at least in principle, usles
this is excluded by agreement of the parties inrttaking. When it comes to revocation of
agency by the principal, there is no obligatiorgving on the part of the principal to revoke the
relationship. We will see this concept in comparisath termination by agent (renunciation).
Till then keep this idea that there is no duty isg against the principal to give notice to the

agent while declaring revocation.
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However, there is a post facto (after the factlpseguential obligation on the part of the
principal. That is, once the principal has declatrezirevocation of the agency relationship there
are certain obligations to follow the principal.d8zally, the principal is bound to compensate the
damages the agent may suffer as a result of a agvacdeclared by the principal. Look at this

provision.

Art. 2227 Effect of Revocation
(1) The principal shall indemnity the agent for any d@@® caused to him by the
revocation where such revocation occurs prior te #greed date or under conditions
detrimental to the agent.
(2) The principal shall incur no liability where the @awas agreed upon in his own

interest exclusively or he has a just motive fomocation.

This provision is not a condition for revocationhex it is the effect of revocation. Revocation,
let alone made suddenly, but even when it is mgda& motice may result in damages against the
agent. The above provision is the natural conseguenh the logic that one who causes the
damage has to compensate. The agent, with a viawthbh agency relationship might proceed
for a reasonable period of time, might have arrdngmme private affairs for example. This is

usually when the time for termination of the redaship is not agreed upon.

When parties have agreed upon the date of termamaif the relationship, and when the
principal fails to observe that date the principals to indemnity the agent for the damage

sustained by the latter because of the termination.

However, there is a defense to the principal ugymination of the relationship. These are:
where the date was agreed upon the exclusive sttef¢he principal or where the principal has
a just motive for revocation. Therefore, when tgerety relationship is established only for the
interest of the principal, there is no need for Itiéer to compensate the agent. For example, a
gratuitous agency relationship is not made for itlterest of the agent but for the exclusive
interest of the principal. Hence it does not mattether it is terminated today or tomorrow

where the agency relationship does not fetch artgmahinterest to the agent.
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Similarly, where the agent has failed to observe @nmore of his obligations, then the principal
shall have a good motive to terminate. For exampleen the agent has failed to act in good
faith; failed to act diligently; failed to accou(ftnancial and/or activity); does not carryout his
obligations personally etc, the principal is reédvof paying compensation when he terminates

the relationship.
b) Renunciation (Repudation)

A counter right granted to the agent is the rightenounce the authority he had acquired. This is

termed as renunciation. Look at this provision.

Art 2226 of agent
(1) The agent may renounce the agency by giving ndticéhe principal of his
reunciation.
(2) Where such renunciation is detrimental to the @pal, he shall be indemnified by
the agent unless the latter cannot continue théoperance of the agency without

himself suffering considerable loss.

Renunciation as you can grasp from the above pgoovis a declaration made by the agent to
terminate agency relationship that existed with pnimcipal. Similar to revocation, it is a

unilateral declaration. There is no limitation pided by the above provision on the right of the
agent to terminate agency relationship. But youaggpreciate a difference if you closely look at
the two previsions: Art. 2229 and Art. 2226. Theypsion granting the right of the principal to

terminate by revocation prohibits an agreementhto dontrary of the right to terminate upon
his/her will (Art. 2226(2)), whereas the provisiamder Art. 2229 which grants agent to

terminate the relationship upon his will does rmtéha counter provision to this effect.

So, does it mean that the parties (principal armthggan agree to the effect that the agent cannot

terminate the agency relationship except upon dinsent of the principal?
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Is that fair to limit the rights of the agent tartenate by a prior agreement while this is not the

situation in the case of the revocation?

Contractual Relationship based on the Basic Princip of Freedom of Contracts

A contract entered for an indefinite time comesuoend upon the request of one of the parties.
Let’s go back to Art. 1821 of the Civil Code.

“Where a contract is made for an undefined periodtine, both parties may
terminate it on notice”.

This cannot be denied by a prior agreement.

Once the agent has terminated the relationship hynitateral declaration, there are two

consequential obligations upon him. These are giwistice and payment of indemnification.

Notice is peculiar to renunciation and not to reatamn. The agent unlike the principal is bound
to provide an agreed, customary or circumstangailopl of notice to the principal within which
he/she is going to terminate the relationship (&822). Can you imagine the reason why he law
has discriminately bound the agent to give notiod aot the principal while unilaterally

terminating the relationship?

As you might have noticed under the heading revmcaabove, the principal is not bound to
give notice while revoking the power of authori@®n the contrary, it is the duty of the agent to

give notice to the principal while renouncing tle¢ationship.

The reason emanates from the very nature of agszlayionship. The required good faith,
diligence... cannot be expected from an agent wigivisn notice for termination within a future
fixed date. Hence, it is contrary to the generaigple of the required duty of the agent. On the
other had, there are interests of the principaitaite if the agent has to terminate the authority

suddenly. Hence, this (notice) is time for the gipal to take care of his interests.
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Yet, this does not mean that the agency shall remadiefinitely unless notice is given. But it is
meant that the agent is bound to indemnify theqgypald where, because of the failure of the
agent to give notice, the principal suffers damagen termination by the agent, with or without
notice the principal may not suffer any damagethin latter case, there is no compensation to

pay to the principal.

iii) Termination by Operation of the Law

Aside from any agreement between principal and iagerany unilateral act by either of them,
the relationship between principal and agent wilitinate when the transaction which has been
undertaken has been performed; upon death, in itgpac bankruptcy of either or both of the

parties (the agent, principal).

Now we will look at the termination of agency r&baiship by operation of the law, as listed

above.

a) Performance The execution of his authority by the agent bsinigat authority to an end.
lllustration: An agent who has sold goods, for siade of which he was employed (agreed)
has performed his obligations. No more obligatiehsll remain except to demand the
payment of remuneration depending on the agreemferd. when the two parties have

performed their part no obligation is in force.

b) Subsequent physical eventd.et’'s assume that the property which the agency neguired
to sell is destroyed. Would the agency relationskiminate or continue to exist? You do not
find a specific provision within the law of agenthat would be a solution to this problem.
You need to look at the general contracts proviids you might remember, the agency
relationship requires object to be assumed. Thecblgssumed by the agent in the above
example is sale of an object (good). But when ¢fused is destroyed the contract remains
without an object. A contract without an objectvisid. Hence, the relationship vanishes,

extinguishes upon the good being destroyed.
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c) Death, incapacity or bankruptcy of the principal. It is a general principle that death of one
of the parties does not bring the obligation asslibnethe parties to vanish. Rather the heirs
or the successors shall enjoy the rights or inskeeduties arising out of the relationship

established by the deceased.

When it comes to agency; the death, incapacityaokkuptcy of either or both of the parties has
its own specific effects. The main point behind $pecial effect upon death of the parties is that
the agency relationship is confidential and persdmence the individual identity and existence

of either of the parties is very essential.

Art. 2232. Death or incapacity of principal
(1) Unless otherwise agreed, a contract of agency deathinate by the death of the
principal or where he is declared absent, beconmespable or is adjudicated a
bankrupt.
(2) The agent shall in such event continue his gament where he has commenced
it and there is not danger in delay until the heirsthe legal representative of the
principal are in a position to take it over themsss.

Without the need to take any further step, thelgaatapacity or declaration of bankruptcy of
the principal automatically results in the termiaatof agency relationship between the agent
and the principal. But this can be made otherwigar agreement between the agent and the
principal prior to the death incapacity or bankaypbf the principal. This is explained by the
unless otherwis@roviso of Art 2232. That is the parties may agttesir heirs continue their
relationship even upon the death of the principhls usually is done when the authority granted
is to execute acts which do not require the peosdhe principal. When no agreement is made
between the agent and the principal to the effedtthe heirs shall replace the deceased, then the
agency relationship shall terminate and there isadditional and consequential duty on the
agent. That duty is that the agent must contineenthnagement of the affairs for a reasonable

time. That is, he should not stop the represemta®soon as he heard the death /incapacity or
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bankruptcy of the principal. This is especially eéravhen the agent has already started

representing the principal (performing his obligas).

We may wonder how long the agent should contineemthnagement. It is only until the “heirs
or legal representatives of the principal are position to take it over themselves.” The problem
is what if the legal representatives or heirs repnéatives do not take the management sooner? It
looks that the heirs or legal representatives rtaks it over in a reasonable time, with no delay.
And hence, if there is a delay in taking over a¢f thanagement in a reasonable time, the agent

cannot be responsible for the loss or damage beeaffairs of the principal.

Another issue to raise here is why does the lagvthe term “management” while the agent
could have been a special agent as well. It appkatsafter the death of the principal even when
the relationship was that of a special agencyioglahip, that is agency empowering the agent to
dispose; it is changed on the death of the prih¢gpae a general agency. This is because once
the principal dies, succession opens and the owhé¢hne affair is changed and the agent is

required only to preserve the affairs/rights of ititgeritance.

The owner is the heir or beneficiary any way. Ameht¢e this agent becomes an agent of
necessity for the heirs or beneficiaries. A netgssgent is empowered by law to do acts of
management to save/preserve the interests of theigal (the principal by default is the heir or
beneficiary). A deceased is no more a principalhdg no rights and duties. The human person
is subject of rights and “duties” from birth to deaThe death of the principal terminates agency
in principle. Therefore the agent can only mangeattfiairs he has commenced. If the agent does
not begin the representation, he has no duty @hd to represent the principal after he has heard

of the death/incapacity/ bankruptcy/ and he/sh@ctdispose like a special agent.

What do we mean by managing? You have devoted rticeh hopefully in identifying the
difference between acts of management ((generahcgpeand acts of disposition (special
agency). If this is still confusing, take this opjunity to read these concepts in the previous

chapters.
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The same explanation holds true for bankruptcy (whdjudicated bankrupt) absence (when

declared absence by the competent organ) or initgediche principal.

This effect (death of the principal termination) n® only for an ordinary agent. When the
agency relationship is that of a special kind gresentation like a commission agent, a different
legal effect follows. We shall investigate thisesff when we look at the effect of representation
upon the death of the agent down here.

d) Death, Incapacity, Absence or Bankruptcy of theAgent

Similarly the death of the agent for stronger reasdkes the agency to an end. When the agent
dies, becomes incapable or adjudicated bankruptrefationship comes to an end. Look at this

provision:

Art. 2230 Death or incapacity of agent:

(1) Unless otherwise agreed, a contract of agency dieathinate by the death of the
agent or where he is declared absent, becomes ahtapor is adjudicated a
bankrupt.

(2) The heirs or the legal representatives of the agérd are aware of the agent shall
inform the principal of these circumstances withdeiay.

(3) They shall, until such time as necessary stepsbeataken by the principal, do

whatever is required in the circumstances to sadedjthe principal’s interests.

There are three important points to appreciathese provisions:

/7

+ Death/incapacity/ bankruptcy of the agent resulteimination of agency (principle);

+ By way of agreement prior to the death/incapacitpankruptcy of the agent, it can be
made otherwise to continue the relationship withhkirs of the agent (exception)

« The duties imposed on the heirs of the agent (tutyform the circumstance to the

principal and duty to the management until the @pal takes it over)
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When the agent dies, we do not expect a dead lmodgritinue the agency relationship and it is
natural to terminate the relationship. Thus it liwious that the death of the agent extinguishes

the agency relationship. Incapacity or bankruptsg &olds the same.

It is logical to ask a question as to why incapaat the agent automatically results in the
termination of agency. That is to say, incapactyiground to invalidate a relationship as we
have exhaustively dealt with under Chapter Threehsf material. It is up to the incapable
person or his representation to seek the invatidatif the relationship. Even the other party
cannot demand the invalidation of the relationsBigt here, it is provided that incapacity of the
agent results in an automatic extinction of thatrehship. In fact, we can see the danger that
would be addressed against the interest of theipahupon the sober agent becoming incapable

in the middle of his carrying out the affairs.

Let’s say that the principal was aware of the thet the agent was incapable at the formation.
He (the agent) was a minor of 16 years old. Aftene 5 months of a proper representation, the
principal wants the termination of the relationstigp a hidden cause. But the principal has
invoked the fact that the agent is incapable amyqu the termination of the relationship by
invoking Art. 2230. On the other hand, the ageguad that by virtue of Art 1808(1) via Art.
1676 of the civil code, it is only him or his tutfegal representative) who can demand the
invalidation and not the other party (the princjmhce the cause for extinction (by invalidation)

is the incapacity of the agent (one of the parties)

Do you find it tenable to argue for the agent amdabove grounds?
This answers the dialogues we had in the first ©@vags to whether an incapable (e.g. minor can

be an agent).

Looking at the two ideas together, it is up to plagties (both the principal and the agent) to keep
the relationship among themselves. The agent orotige hand can invalidate a contract of
agency upon him seeking the invalidation of thenageSimilarly the principal can terminate the
relationship of agency among themselves. But wel neeppreciate the difference in effect of

invalidation and termination. Invalidation takestpes back to their previous position (Art. 1815

Page | 149



Via 1676) and termination does not have a retrdspeeffect (Art. 1819(3). Hence, the
principal upon termination by invoking incapacitys aa ground cannot annul the
works/representations done so far until the datemmhination while the agent can annul it. This

is a caution to the principal to take every carermploying a minor as his agent.

The above allegations work for declaration of abseand bankruptcy accordingly. Once the
agent dies, becomes incapable, is declared abseadjadicated bankrupt (this one is for a

business organization) the relationship automdgi¢aiminates.

While the agent is in one of the above situatidms,principal might not know whether the agent
is in fact in this state (death, incapacity, absemicbankruptcy). This may be against the interest
of the principal. The gap may affect the principethere might be nobody to take care of the
principal’s affairs. This situation requires atientby the law. The gap needs to be filled by the
law. Hence, the law wants people around to take o&the interest. These people are the heirs
or legal representative of the agent who are awathe agency and obviously the situation of
the agent. They are bound to inform to the priridipa fact that the agent is dead, isincapable,

declared absent or adjudicated bankrupt. Thisdae made without delay.

Yet, until the principal takes his affairs overgtheirs or legal representatives (in case of
incapacity) of the deceased (agent) must do whateveequired in the circumstances to
safeguard the principal’s interests. However, tkterdg of the duty is not easy to grasp from the
above provision, because these individuals aretagdnnecessity; they are bound to act only

acts of management to “safeguard the interesteoptimcipal.”

A similar, logical flow follows when the agents amany in number. In this situation it would be

possible for all of the agents to die togetherrm or more of them to die and others to survive.
The point in this case is what would the statuthefagency relationship between the surviving

agents and the principals be? It depends upon wh#ih relationship is a cumulative one (joint)

or it is a separate one. The relationship may teeeithe appointment is a whole sum, i.e. the
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agents shall be agents together or the agentsehssparate relationship with the principal. Look
at the provision below that shows the Ethiopianrapph towards treating such situations.

Art. 2231 Plurality of agents
(1) Where several agents have been appointed for the séfair and are required to
act jointly, any cause of termination of the agewcgurring in respect of the
person of one of the agents shall terminate théauy of all unless otherwise
agreed.
(2) The other agents shall notify the principal upordraing aware of the cause of
termination of the agency and shall in the mearetdo whatever is required in

the circumstances to safeguard the principal’sriesée

As to the working of joint agency, when severalspas are appointed agents, the agreement
may dictate the agents to act jointly. In this catbe general principle is that the death,
incapacity, declaration of absence or bankruptoyna, the agency shall result in the termination
of the relationship with the surviving agents tBait this principle may be made otherwise by a
prior agreement. That is, they may agree befored#wh of one of the joint agents that the
relationship shall survive among the existing (sung) agents when one or several of the
agents die, become incapable, declared absent jodieated bankrupt. In this case the
relationship between the agent(s) on the one hadtlae principal on the other hand shall
continue; but shall terminate between the princgral the agent deceased, bankrupted, declared

absent or incapacitated.

There are some obligations imposed on those jgents who are not affected by one or any of

the causes of termination discussed above.

These are:
¢ to inform the principal the fact that the agencyeisnminated because of the circumstance

evident; and
+« In the mean time they are bound to “do whatevereguired in the circumstances to

safeguard the principal’s interests.”
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These obligations are similar to those heirs oallegpresentatives have towards safeguarding
the interest of the principal in these circumstandéne death, incapacity, absence or bankruptcy
of the principal or agent or both has a differemaiagement and effect when the type of agency

is a special kind; like, commission agent, manger e

What is the effect of death, incapacity, absencéamkruptcy of a principal or agent in a

commission agency? Is it different from an ordinaggncy relationship? Look at this provision.

Art. 2250 Termination of commission
The commission shall not terminate where the ppigcor the commission agent
dies becomes incapable or is declared absent wiherdeirs or representatives of

the principal or commission agent continue his camuial activity.

While in the case of ordinary agency, the death,itlcapacity, the absence or bankruptcy of the
principal, the agent or either of them resultshe termination of agency-principal relationship,
this does not work in the case of commission agefitye death, incapacity, absence or
bankruptcy of the agent/principal or both in prpieidoes not automatically, as of right or duty
result in the termination of the relationship. Tieemination comes only when the heirs of the

principal or commission agent do not like to takerathe duties/the rights in the relationship.

When the commission agent for example dies, thésdhoice of the heirs to continue the affairs
of the principal or to leave it. If the heirs conte the commercial activity of the principal, the
latter cannot terminate the relationships for thie season that the commission agent dies. This
is the result of the fact that a commission agemat professional agent as defined by Art 60 of the
Commercial Code. The commission agent does the ¥woorgain and his/her livelihood may be
dependent upon this affair. This implies that tgerd’s heirs (kids and dependent individuals)
are also dependent on this business.

The other rational given is affairs committed bgfpssional agents (like a commission agent) do

not require the person of the agent. Usually, tgena himself carries them out with the
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employment of other individuals. On the other hahere is no prohibition of an agreement
among the principal and the commission agent teetfeet that the heirs or legal representatives
of either of the parties or both shall continue thlationship among themselves upon the death,

incapacity or declaration of absence of one or bbthe parties.

Generally, unlike an ordinary agency relationskpere for the continuation of the relationship
requires an additional agreement, in the case dafndssion agency, the death/incapacity)
declaration of absence of the parties (one or k¥ not terminate the relationship when there

is a need on one of the party’s heirs or legalesgntatives.

However, if for example the agent dies and thesheirthe agent are interested to takeover the
affair but the principal does not want to work witfe heirs, the law entitles them to continue the
affairs (Art. 2250).

But when the heirs are judgment debtors of a clairvontinue the agency it is unlikely for the
relationship to continue. The principal is empowlerender Art 2226 to revoke an agency
relationship unconditionally. This latter provisi@mpowers a commission principal to avenge
those heirs of an agent succeeded in a court ofdas@ntinue the relationship the deceased had
with the principal. He may for example revoke tlyercy relationship coming from the law by
order of (judgment) a court following the deathtod agent. There is no prohibition to terminate

on any other cause, other than the death of tetag

This latter allegation may lead us to investigateetier the principal is entitled to terminate
upon no cause. But it seems there is no doubt fieendiscussion made so far. Look at the

arguments below.

A cumulative reading of these two provisions givssthe following effect: either the message
under Art. 2226 is meant that the principal cameebke the relationship unless he had a just
motive or the effect of these two provisions is tcary. The first effect does not seem to be
implied because Art. 2227 (2) signifies the faetttthe principal may also revoke without a just

motive in staling” the principal shall no liabilitwhere the date was agreed upon in his own
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interest exclusively or he has a just motive fooation”. The last limb implies that the
principal may also revoke for a motive not justnile this line of the alternative argument leads
us to the conclusion that the principal may terr@r(gevoke) the relationship against the interest

of the heirs who have succeeded the affair by juetgraf a court through litigation.

But because we need to give effect to the two grons, we can construe these two provisions
to the effect that the principal of a commissiomragy cannot revoke the relationship unless he
has a lawful/just motive. Yet, we may be in diffigjuwhether the relationship should remain
indefinite until such time the principal has fouagust motive to terminate. That stands against
Art 1821 of the civil code. When a contract is méalean indefinite time it may be terminated

by the request of one of the parties upon giviniiceo

The last point to consider before we leave ternomabf commission agency is the fact that
“bankruptcy” is missing under Art. 2250 unlike ttveo counter provisions under Art 2230 and
2232. Is it a slip of the pen or an intentional DriBefore you read the illustration below try to

state your own ideas.

In the earlier provisions the purpose of the lawoiseveal the message that upon occurrence of
one of the facts: death, declaration of absen@apiacity or adjudication of bankruptcy of the
agent or/and the principal terminates the relalignsunless otherwise agreed. The latter
provision under Art 2250 is aimed at regulating siteation of transfer of rights and obligation
from the deceased to the heirs or legal represeesatHence, this provision governs persons

who can succeed the deceased/ heirs or successors.

Does an organization (business organization) hawvéer? It does not. Therefore, when an
organization is declared bankrupt while it was gard or a principal, it results in termination of
the agency relationship it had, because theretlingcalled heir to succeed organizations. Note
that bankruptcy is a technical term applicable usibess organizations. Therefore, the law has

intentionally omitted the term bankruptcy under.A&250.
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The following case decided by the Ethiopian Supré@oert is a typical case where you can
define commission agency and where you will be ablappreciate the effect of death of an
agent (a commission agent) shall bring in agen&atiomship. The case was initiated in Gondar

high court between Huluagersh Tsehay et al and Sbenpany Limited.

The case was initiated in a High Court in Gondavjewed by the Supreme Court and finally
decided by the Cassation Division of the Ethiogsapreme Court in Addis Ababa in 1991(1983
E.C).

Applicants of the Supreme Court were plaintiffgreg rendition high court and Shell Company
Limited was a defendant in the beginning. In thghheourt (North Gondar Area High court) the
applicants as plaintiffs have pleaded in theirestegnt of claim that:

a) Their successor (the husband of the first applieawt father of the second applicant Ato
Alene Wallelign), Ato Wallelign Kassie before higath had concluded a contract of
commission agency to sell fuels belonging to theggpal, Shell Company Limited in
Gondar town establishing a depot located in keb&land higher 1 of the town.

2) Ato Wallelign Kassie died on October 6, 1982 Eu@ following his death the successor
and wife of the deceased have on November 11, i8&2ested the principal to send
fuels for Birr 41,162.00, sending the latter amouiata bank.

3) The successors and the wife of the agent ageested to continue the business and have are

running it. Hence upon the death of the agent byeiof Art. 2250 they claim they are
entitled to continue the activity.

It is based on the interest and capacity they ltlaaethey demand for the continuation of the
relationship between the company on the one haddrenagent (successors on the other hand)
they allege. However, the company responded sayiait is not interested to continue the
relationship with them and requested them to sé¢iidebalance which existed between the

principal and the deceased agent.

The plaintiffs prayed to the court to order for tteenpensation and payment of the following:

a. Benefits from the time where it was terminated {ded the agent)

Page | 155



b. By virtue of Art. 2250 to continue the agency relaship between the successors and the

company.

To substantiate their claims they produced evidenaehe court. The respondent company on
its part has argued to the termination of the i@hship as the agent had died. It specifically
presented its defense as follows:

Preliminary Objection:

There is no legal and contractual relationship ketw the plaintiffs (applicants) and the
defendant (respondent). The relationship whichtedisintil the death of Ato Wallelign Kassie,
is terminated following the death of the latter.nde these applicants do not have a vested
interest over the claim and let the court disnfiesdase.

On the Subject Matter of the Suit:

a. There was no commission agency to sell or to btgbéished between the deceased and
the Co. If there is any evidence produced by thaiemts, it is terminated upon the
death of the agent by virtue of Art. 2230.

b) There was no commission agency. The relationshgbkshed between the deceased and
the company is contract of lease of a shop in whiiehdeceased used to sell different
kinds of fuels.

c) The deceased was given a default notice pridrigaleath because he was not able to
serve the public properly. The notice given anddaath is the cause to the termination
of the relationship.

d) The compensation demanded by the applicants hgsoonmd for there is no established

legal relationship between the applicants and éspandent.

The applicants have reaffirmed their claim:
= They have elaborated the applicability of Art. 2280the one hand and Art. 2234 and

Art. 2250 as well as Art. 61 of the commercial codlbey argued the latter group of
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provisions entitles the heirs to proceed to run bbnginess upon their will while the
former provision is otherwise. And they claimed #pplicable provision was the latter in
this particular relationship.

» They noticed the evidences they presented in theerlocourt showing that the
relationship between the deceased and the compasyme of commission agency.
- The payment (remuneration) for the agent was @08 for each liter of fuel.

» Had the fuel been sent to them at the time wheeg temanded, they would have
benefited a certain amount (they have stated theuath and they deserved to be

compensated.

The Gondar Area High Court decided in favor ofdpglicants with the following arguments.

a) The relationship established among the Shell Caited and the deceased was one of

b)

commission agency. As Article 2250 provides, “tloenenission shall not terminate where
the principal or the commission agent dies, becoimespable or is declared absent where
the heirs or representatives of the principal aneission agent continue his commercial
activity”.

This is again supported by Art 60 and 62 of the m@mtial code and Arts 2234 2249 of the
civil code.

The default notice given by the respondent wowt hmave brought the termination of the
agency relationship, because as it provides, iathent fails to prove why it does not provide
adequate service to the public in only a months ttrom the time where the notice was
issued, the company is forced to terminate thetiogiship. However, the agent did not
comply with the notice and no termination was dexdaand the Company had served fuel to
the agent two times before the death of the addéemce, there was no termination of the
relationship.

Even after the death of the agent the heirs ham@reeed running the commercial activity (sold

fuels and sent the sale money back to the Compading.above facts show that the heirs have
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continued the commercial activity as Art. 2250 daedsaand have interests to continue working
on behalf of the company. Accordingly, the counaeded compensations to the plaintiffs

(applicants).

Dissatisfied with the judgment and decision of thigh Court, the Shell Company Limited
lodged an appeal to the Supreme Court of the cpuaittrated in Addis Ababa.

The court reversed the judgment of the High Coutt a different (unique) meaning given to

Art 2250 of the Civil Code. The base of its revdrsiecision emanates from the belief of the
court that an agency principal relationship is ieated by law upon the death of one of the
parties. Especially when the agent dies heirs efapent have duties to protect (continue the
management) the interest of the principal until tiger takes over the activities himself or

appoint another Art 2230(2), (3)]. Upon this belie¢ court continued to argue that the meaning
and purpose of Art. 2250 is a measurement of wihetieeheirs have carried out their obligation

of taking necessary steps until the principal takesr his affairs. And it provides; because the
heirs have successfully carried out taking necgssips until the company takes it over, they
are not liable but duty bound to deliver the bussné the principal when he/she/it comes to

control.

The Supreme Court concluded that the meaning gigeArt. 2250 by the High Court was
wrong. Upon the death of the agent contract of agéerminates. The purpose of the provision
under Art 2250 is in the case of commission agemdyen the heirs or legal representative
continue his/its commercial activity it is said thley are carrying their duty to take necessary
steps and they are free from liability.

Hence, the cause for the case to be brought t€#ssation Division of the Supreme Court, as

claimed by the applicants is: there is a mistaké&awfin applying Art 2250 of the Civil Code.
Both parties have presented their sides to thet ¢Gassation Division).
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The court has framed two main issues to solve igute. These are:
a) Is the agreement concluded between the responddntha deceased on November 16,
1974 terminated before the death of the deceased?
b) If it is not terminated, can the heirs continue tbenmercial activity following the death

of the agent?

Concerning the first issue, the Court has affirrtteat the respondent has given a default notice
to the agent before his death in accordance with Af the agreement concluded between
them. The content of the default notice was ordetire deceased to give to the company the
reasons why it did not provide quality servicete public and continue the service only within

one month. The failure of doing so was stated ttebmination of the relationship. The agent has
continued the service upon receipt of the defaotice. This was confirmed by the respondent
too. As Art 4 of the agreement provides the refegiop shall be declared terminated by the

company only when the agent fails to provide theises after being given default notice.

On the other hand, the agent did not appear irt fstbthe respondent complying with the default
notice. Yet, the company did not declare the teatmom; instead it delivered fuels to the agent.
This shows, the agent has satisfied the respondem®viding service, or at least the point of
disagreement in providing service to the custorgerow solved upon the respondent failing to
terminate the relationship. The court has therefepected the claim of the respondent that the

agreement/ relationship was terminated before ¢aghdof the agent.

The second point the Court focused on was the seissne framed: Whether the heirs of the
deceased are entitled by law to continue the comialeactivity. The Court framed the main
points raised by the parties in the High Court. Hpplicants claim was, as the relationship
established between the deceased and the respotelentthe relationship was one of
commission agency and they need to enjoy the righteirs of a commission agent. However,
the respondent argued that the contract concludagelen the respondent and the deceased was
a contract of lease of a shop (depot) that the adezk paying Birr 600 per year carries an
independent commercial activity in and he was moagent and no agency principal relationship

was established between them.
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Also the Court tried to identify the nature of thelationship from the written agreement
concluded between the parties. When it is lookedfdtace value, the Court says, there is no
indication as to whether it is a contract of agersafes, lease, labor or any other. It simply says
“Dealers” agreement. Hence, the Court said thaeé@ded to look at the obligation assumed by
each of the parties, so that it would be able &mtifly the nature of the contract. The following
were observed by the Court from the written contagiached.

1) Art. 11 of the agreement, the operator's paymerBiaf 600.00 per month to the company:
This payment was proved by the oral litigation iant of the Court that it was not a lease
money but money for the maintenance of the builgliofythe business and if at all we take
the relationship to be one of lease, Art. 2928 ey for a contract of lease, the death of the

lessee does not extinguish the relationship.

The relationship between the deceased and theréspbis not one of sales agreement: that is,
the respondent a seller of fuels and the deceaseryex of the fuels for commercial activities.
The Court continued. This is because the deceasedselling the fuels received from the
respondent upon frequent and regular orders dattex. On top of this, the deceased was bound
by agreement: that he cannot buy any fuel a prodtic@ny other fuel company: he cannot
promote product of any other fuel company; canmgige in any other business relating to fuels
of other company products; that he is bound to igeveports of accounts (both activity and
financial); that the deceased was bound to keebuk@ess open at times where the respondent
dictates, etc. These and similar agreements enbetacben these parties fall under Art 60 of the
commercial code. Art. 61 of the commercial cod¢estéhat the provisions of the civil code from
Arts. 2234-2252 shall be applicable in the caseashmission agency. Hence, once we decide
that the relationship is one of commission ageray, 2250 is the preferred and applicable
provision to solve the case at hand and Art. 2238ra 2232 are not applicable in this case,
because latter provisions are applicable only foragency relationship of ordinary nature and

not for a specialized type of agency. The deceassda commission agent.
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Thus, as Art 2250 provides a contract of commissigency does not terminate upon the death
of the commission agent. But the necessary comditbo the continuation of the relationship

upon the death of the commission agent is the icayiqut of the activity by the heirs.

After the death of the commission agent, the hanrgtinued the commercial activity. Even the

respondent did not deny this fact, when it provest it sent fuels to the heirs. And the heirs were
interested to continue the activity from where @swvThat is why they lodged a pleading and
continued the litigation. The activity of the busés was only temporarily terminated because of
the refusal of the respondent to send fuels witiea that the relationship terminated upon the
death of the agent.

The Court concluded that the relationship that wassting between the deceased and the
respondent was commission agency. The death otdhamission agent does not bring the
relationship to its end when heirs of the deceassdinue the commercial activity. Because the
heirs have continued the commercial activity, séfels to consumers, the relationship does not

terminate by law unless the heirs and the respdratgee otherwise.

Finally, it declared the decision and judgmenth&f Supreme Court was reversed and decided in
line with the decision and judgment of the high rtan favor of the applicants of the Cassation

Division of the Supreme Court and plaintiffs of thgh court.
This is not the end of the issue. Is there anyeotan accorded to the heirs in the above case if
the principal (the Shell Company Limited) termirsathe relationship (agency principal) giving

notice?

Look at Art. 1821 providing how one of the partsgs entitled to terminate a contract entered for

an indefinite period”.

“Where a contract is made for an undefined periddtime, both parties may
terminate it on notice.”
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Well, you may argue that this provision is remoeeduse it does not specifically deal with
agency relationship and further commission ageli¢g.shall see these cases one by one. This
provision, Art 1821 is applicable to agency relaidy virtue of Art. 1676, the general contracts
provisions are applicable irrespective of the rawirthe relationship (agency, sales etc) unless

there is a special provision stating otherwise.

Look at Art. 2226 “the principal may revoke the agge at his discretioand, where appropriate

compel the agent to restore to him the writtenrimeent evidencing his authority.” (Emphasis
added). Even any provision (agreement) taking tlght away from the principal is void

(sub(2)). The effect of the revocation is that picipal is bound to indemnify the agent if the
revocation was committed before an agreed datbédre is one) or if it is not before an agreed
date, when the revocation is detrimental to thengéet, the principal is prevented from paying

any compensation if the latter has good groundertainate by revocation.

Let us go back to the case one more time. The hairs succeeded to continue their commercial
activity in place of the deceased. And now, thatrehship (agency-principal) is established
between Huluagesh Tsehay and Kassie Wallelign astagnd the Shell Company Limited as a

principal by law and judgment of court.

Let’'s again assume that the company (principal)dez$ared revocation of the agency just in 10
days after the execution of the decision and this leve resumed the commercial activity. Is
there any protection to them? Notice the discussioade in the last section to the fact that the
principal is not obliged to give notice to the agemrevoke (Art. 2229 and 2226). There is no
protection accorded to the heirs to prevent thenmfa sudden revocation of the agency the heirs
have assumed even the day after they have assurmamdattivity by court order. The only
remedy is compensation upon proving that it wasrdental to them. But if the principal is able
to prove that it has a just motive to do so, usuatbving the fact that the agents have failed to
fulfill one or more of their obligations, theren® compensation to be paid to the agents (heirs).
Therefore, the principal is able to terminate temtronship upon paying compensation if the

agents succeeded in proving the revocation isrdetral to it.
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EXERCISES

w0 DN PF

What causes extinction of obligations of agencywgpal relationship?

How is agency-principal relationship terminated?

What does unilateral declaration of either of thetips mean?

What is the effect of death of the principal in @minary agency principal-relationship?
Could it be different, when it is a forwarding atf&n

Is notice a mandatory requirement against the ppahcto terminate agency, principal
relationship? Why? Why not?

Hypothetical and Real Cases

1. WI/ro Fikir has appointed Betty as her agent to bell house for birr 200,000.00 (two

hundred thousand). Betty was looking for buyersthien mean time Fikir has concluded a
sale contract with a friend of her to sell the houdust the next day, after Fikir has
concluded the sale, Betty has concluded a sellracintvith the amount dictated by the

owner without knowing the new development.

Questions

= What is the remedy for this problem?

=  Which sale is a valid sale?

2. A contract of agency was concluded between BayushMastewal. Mastewal was the

agent to sell a good belonging to Bayush for adfigeice. The agency was agreed to last
for a maximum of 30 days. Bayush has terminatedréfegtionship only within 15 days

from its formation.

Question:

If Mastewal insists for the continuationtbé agency relationship, would she succed?
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3. Tamene, Tadele, Tademe and Tagele have appointeedgent to perform their common
activities. The agent has been diligent in handliagks assigned to the benefit of his
principals. Unfortunately after 6 months of havimagommon agent, Tamene has died of
accident.

The remaining three principals were confused whetheir agent remains an agent upon the
death of the co-principal.
Advise the effect.

4. Zewudu has appointed three experts to wor&thmy as agents in his factory. However, it
Is agreed that they are co — agents: they are astnaitive manager, technical manager, and
finance manager. While these agents were workiegessfully, one of them, the finance
manger was declared incapable (insane) by couer @l a result of car accident damaging
his skull. The other two were not sure whetherrtlageis after the death of the finance

manager would bind the principal.

Questions

Based on the relevant provisions of the civil cptease advise the two agents what the effect of
death of one of the co agents would be.

Liability to One Another and to a Third Party

The relationship of principal and agent, as disedss the above topics is recreated as a result of
an agreement between the parties and persistdtustininates by the act of the parties or by the
operation of law.

The agency relationship, of the principal and tigerd can terminate at any time where the

mutual consent of the parties no longer exists. tE€haination of an agency contract entails that,
when both parties and one of them have put an@iigktcontract and once the agency contract
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has terminated by what-so-ever means, such terimmaball have no retrospective effect. It is

to say that the contract simply ceases to be egdiie or to produce effect. (Art1821-1822)

Hence the termination of agency agreement extihggishe respective rights and duties of the
principal and the agent. Once the authority ofdgent has expired, revoked or renounced, the
agent shall no longer have power to bind his ppalcand cannot make the principal liable for
anything, which he, does after the notice of retiooahas been received by the principal and
made known to third parties. When revoking or tereing an agency contract, the party who
alleges for the termination of the contract shayilee notice to the other party either orally or in
writing. In this respect the party that offers teemination of the agency contact should comply
with the legal or customary period of notice (Atid822(1) of the civil code). However if the
period of notice is not fixed by the law or custosuch party should take into account the

circumstances and just give a reasonable time txdenfor the other party (art.1822(2))

In cases where the principal terminates the ageanyract by revocation, he can force the agent
to return all documents evidencing the agent’s @itthaccording to the wording of art.2226 (1)
and 2184(1) of the civil code.

If the revocation was made before the agreed timé eauses damage to the agent, he is
required to pay compensation to the agentsimilar fashion, if the renunciation by the age
before the date fixed results in a determentalceffion the principal’s interest, the latter can

claim an indemnity from the former as encapsulateder art.2229 (2) of the civil code.

According to the above mentioned instances, whieeerévocation causes damage upon the
agent’s interest he may so far demand remuner#ietrthe agent would have been derived had

the agency contract not terminated.

Let us consider Friedman’s opinion in this regard.
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The agent can also sue the principal for remuneratearned before the
revocation, and possible for remuneration which lddwave been earned has the

agency not been terminate(H.L.Fridman 1966, pp.285)

Considering the above conditions, in the absenapedific provisions in the contract of agency
between the agent and the principal, the righhefagent for getting compensation pursuant to
the termination of the contract of agency depenusnuhe reason for which it is terminated,
whether there exists an agency contract and whetehr termination amounts to a breach of
contract. Furthermore, a principal’s revocationagkency contract made to avoid payment to
compensation, cannot deprive the agent of compensdbr a result he has actually

accomplished.

However, when a principal in a right way dischargisagent for good cause, the agent may not
be entitled to compensations for the services lsenbairendered. The situation that may amount
to good cause for the discharge of an agent bytiipal may be in cases when the agent
commits fraud against his principal’s interest. Egample, when the agent betrays the trust by
acting adversely to the principal’s interest ankotoreaching of similar duties may result to the

disloyalty of the agent.

With regard to the agency relationship with thedhparty, the position depends upon the service

of an appropriate notice,

Let us see the following statement provided by riRad,
Since by revocation, the agent ceases to have amytlio act on behalf of the
principal, the agent can no longer bind the priradipy any transaction which he
enters into with third parties after notice of reation has been received. The
agent will be personally liable in respect to anycls transactions.
(C.H.L.Fridman 1966, pp.285)

The most important reason that the position ofttivel parties could depend upon notice is that,

as a general rule, it is recognized that the aceagent within the scope of his authority can
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bind the principal as against one who had formeeglt with him through the agent and who had
no notice of revocation, because such a persousiffigd in assuming the continuance of the
agency relationship. But if a third party with fallvareness and following the receiving of notice
concluded with an agent whose power is revokedatient himself shall become liable to the

nonperformance as well as breach of contract.

Page | 167



References

o

DERDCIDCREDC RO IO <

DY

<

Laws

American Law and economics revieagency law and contract formatipnol.6 no.1
2004,

American Law and Economics Review Vol. 6 No.1 20B84ency Law and Contract

Formation.

Barry NichlsaAn introduction To the Roman 1ad965,pp.201
F.H Lawsonthe Roman law Readet969,p.101
F.H.LawsonThe Roman Roman_Law Readdi969) p.103

G H L Fridman, the Law of Agency, London 1990

G.H.L fridman,the law of agengy.ondon, 1990

Journal of Ethiopian Law, Vol. 3 No.1 1966

Law of agency, Am. J: comp. Law vol.6 (1957) pp 165

Paul Marcharty, Materials for the study of the law of Agency andsibess
organization(1967)pp.2-3
Willaim L.Church, ‘A commentary on the law of agency representatiorEthiopia’
Journal Of Ethiopian law, Vol.3, No.1, pp.308.
William Holdsworth/sir/ A History of English Lawpl 8,1966,pp223
William L.Burdick, The Principles of Roman Law And Their Relation Tademn Law,
1938,pp426)

Mulgeta Mengist, material on Agency law, Mekelle irsity, Law Faculty, May
2005, unpublished)

The Ethiopian Civil Code, 1960
The Ethiopian Commercial Code, 1960

Page | 168



