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Course Introduction

Dispute is indispensable part of societal intecactsince the inception of human
settlement. If it is not well taken and resolvedyealispute between two individuals will

grow up and become treat to national security, @eaw stability, which are the basic
parameter to measure the development of a natiath. & objective of settling dispute

in a more justifiable manner, national governmemd the constitutions of most nations
establish institutions; judiciary organs of the gowment. It is the natural mandate of
courts of law to entertain disputes. Other thanicjady arm of the government, the
necessity of establishing other tribunals with giai power has been felt long ago. With
in the executive arm of the government, quasi jatlitibunals named otherwise as
administrative tribunals have been establish tiesdisputes. Courts and administrative

tribunals are public institutions established tsofee disputes.

But before the establishment of courts and admmatise tribunals, and even after their
establishment, there have been other private tailsuby which the society is trying to
settle disputes. These are called Alternative Desgresolution (ADR) mechanisms.
ADR doesn'’t refer a single kind of mechanism, lius ia generic name to refer dispute
settlement mechanisms other than court and admatia tribunals. Arbitration,
Conciliation, Mediation, Negotiation and Mini- Triare some of them which are referred
as ADR.

This two credit hours course will try to bring im your attention the issues surrounding
ADR. With a view of making a systematic study oé tbubject matter the material is
divided in to four chapters. The first chapter évaoted for a general understanding of the
subject ADR. In doing so, the meaning and the cphchistorical developments,
advantage and disadvantage of ADR and similarlytdaigation will be best assessed.

Though we call generally as ADR, it contains diier kinds of dispute settlement
devises. The second chapter will look all the widelown ADRs. It starts by looking the

basic characteristics of these different kinds anery close discussion will be made on
the three widely used ADR; Arbitration, Mediatioi@iliation and Negotiation.
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The third chapter is exclusively devoted for thpenence of ADR under Ethiopian legal
regime. The historical background of ADR in Ethe@nd its constitutionality comes
first. Under the existing Ethiopian legislationsete are different provisions put through
out of its legislation regulating the matter. Coomise in general, conciliation and
arbitration in general and specifically under familabour and insurance law will be
assessed. The practice of institutionalized ADReuride Ethiopian legal regime will be

seen in this chapter.

Lastly, the documents which deal with ADR and iuogitbns practicing ADR in
international level will be seen. Through there lats of such kinds of institutions and
documents, only few of them will be seen as an gtenlike International Chamber of
Commerce (ICC) and International Court of Arbitoati (ICA), the 1948 New York
Convention, the 1899 and the 1907 Convention thae lestablished Permanent Court of
Arbitration (PCA) and the documents under UNCITR#L be explored. The place of
ADR under regional documents of Europe, North Ageeand Africa, and the approach
taken by the Ethiopian legal system to these iat@nal and regional documents will be

discussed at last.

There will be questions which the students will égected to answer for a better
understanding of the subject. We have tried torppo@te real and hypothetical cases to
support the discussions made there under. Progisi@iated to ADR from the
Constitution, Civil Code, Civil Procedure Code (CRr. C.), Family Code and Labour
Proclamation No 377/2003 have been thoroughly aedly

As long as the objectives set in each chapter iglefeated, the instructor of the course

can use any materials, cases and documents od#religted at the end of the material.
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Chapter One

General Overview of ADR

1.1. Introduction

The provision of effective dispute resolution ig ttore concern of domestic as well as
international legal system. The aim of devising hagisms to afford effective dispute
resolution is to ensure that disputes are solveslith effective and efficient means for
the benefits of the disputants and the societyeimegal. So as to attain this core objective,
states and the international community have bearckimg various ways of resolving
dispute than insisting on the traditional way afaleing dispute through court litigation

which is mostly ineffective and inefficient.

Now days, therefore, Alternative Dispute resolutias got wide acceptance to resolve
dispute due to its perceived advantages. Needlesmyt even court officials, who used to
consider ADR as taking of court power, recognizezlirieed of ADR as a choice to settle
dispute. Pre-trial conference and compulsory (caudered) arbitration might be an

indication for this.

Alternative Dispute Resolution is a generic terracuo describe a range of procedures
designed to provide ways to resolving a disputaraslternative to court procedures.
ADR had been used by human society since ancimestihough it gets wide acceptance
and recognition in countries’ laws recently. ADR thels, in comparison with court
litigation, have various advantages though it isfr@e from different short comings. In
this chapter issues in relation with the meaning\DR, its historical development, its
comparative advantages and disadvantages will bé. dehe short comings of court

litigation also enumerated to show the rampantlerab of litigation.

Chapter Objectives

At the end of this chapter students will be able to
+ Define what Alternative Dispute Resolution mean;

« Appreciate the difference between conflict angbdis;
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« Know historical development of ADR;
- Identify the advantages of ADR in comparison vidimal litigation;
+ Realize the demerits of ADR,;

- Demarcate the scope of application of ADR in Dismettlement mechanisms.
1.2. Definition; What is Alternative Dispute Resoltion?

ADR is composed o f different words: Alternativésglite and resolution. Thus to clearly
understand or define the phrase it is paramounbitapt to understand each words
separately thereof. And then what ‘Alternative’ notes to you? What about dispute? Is

a dispute synonymous with conflict? What aboublkggon?

The word ‘Alternative ‘, as to the definition gin in 6" edition of Oxford Advanced
Learners Dictionary, refers “a thing that you cdnoase to or have out of two or more

possibilities.”

Therefore the word in this context is used as gectide and refers to all permitted
dispute resolution mechanisms other than litigatibe it in court or administrative
tribunal . Whereas, the phrase dispute resolutiothhe absence of alternative as prefix, is
simply a collection of procedures intended to pntvenanage or resolve disputes and
refers procedures ranges from self-help in the fafmegotiation through to state
sanctioned mechanisms called litigation. It is team that ‘Alternative’ connotes the
existence of dispute settling mechanisms other tbemal litigation. Though the word
‘Alternative’ in ADR seems to connote the normal standard nature of dispute
resolution by litigation and aberrant or devianttun@ of other means of dispute
resolution mechanisms, it is not really the caseRAs not an alternative to the court

system but only meant to supplement the same aionrigss lawyering.

Now days there are arguments that ADR does notdechrbitration and the proponent
of this position say that alternative Dispute reioh encompasses various amicable
dispute resolutions other than Litigation in coanid arbitration. Indeed ADR Rules of
The international Chamber of Commerce follows thproach. The preamble of the

same rule reads as:
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Amicable settlement is a desirable solution forihess disputes and
differences. It can occur before or during thegltion or arbitration of a
dispute and can often be facilitated through thé af third party (the

neutral) acting in accordance with these rules.

Needless to say most literatures and laws constternative dispute resolution as
methods of dispute resolution which accommodateshal traditional dispute settling

mechanisms other than court litigation. As arhibratshares many characteristics with
other dispute resolution mechanisms than cougaliton ADR in this material connotes

all dispute resolutions out of litigation.

The other important word to define ADR is Disgu@onflict. There is debate about
whether a conflict and a dispute are synonymousartAphis debate psychologist,
Lawyers, Diplomats, and Public Servants all deathieir work with conflict/ dispute.
Concerning the distinction between Conflict andddig, different people suggested the
difference in meaning between these words. Sorapleefor instance, define ‘Conflict’
as a form of competitive behaviour, like competitior scarce resource. Some see it as
mere reflection of differences and an opportundy gersonal growth. Still others only

recognize conflict as armed conflict or war.

The nouns ‘Conflict’ and ‘Dispute’ are used intexolgeably all time and indeed, are
synonymous for each other in English Language, kewe Still scholars, including
Chornenki, draw slight distinction among the twordg According to the named scholar
here, ‘Conflict’ is the parent and disputes aredh#gdren and frequently, intervention is
more important at parental level. He further stateat conflict is a phenomenon or
condition with three aspects. It manifests it siifough attitudes, behaviour and
situations. This triangular image opens the prosget conflict can be internal state of
mind, an external act or an environmental situat®y contrast, Dispute is an issue —
specific manifestation of conflict as to the sameespn. It usually has identifiable parties
and articulated or defined /delineated points dfedence between those parties. A
dispute is the subset of conflict: conflict giveiser to and sustains dispute. This
distinction, as to the above proponent, is veryartgnt because if a dispute is addressed
in only superficial way without regard for the ungang conflict, it may recur or

replaced by other similar or related disputes.
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Similarly, Folberg and Taylor also give the samé&nikon for dispute as of Chornenki.
To them ‘a Dispute’ is an interpersonal conflicatths communicated or manifested. A
conflict may not become a dispute if it is not coomecated to someone in the form of

perceived incompatibility or contested claim ashiem.

Abebe Semagne in his unpublished senior thesisqalsted the meaning of dispute as;
“ a conflict or controversy; conflict of claims oright; an
assertion of right, claim or demand on one side tmetthe
contrary claims or allegations on the other; thebmet of
litigation; the matter for which a suit is brougand which issue
in joined; and in relation to which jurors are call and witness

examined

Apart the above difference in meaning between tveod® the writers of this teaching
material use the two words interchangeably for emnence sake.

The other element of ADR is Resolution. The oxféxdivanced Learner’s Dictionary

defines ‘Resolution’ as the act of resolving otlsed a problem, dispute, etc.

Thus , even if the phrase ,i.e. ADR, defy precigénition ,as to the above illustrations
and different literatures, it is a generic tersedito describe rang of procedure designed
to provide a way of resolving a dispute as an adteve to court or administrative
Tribunal procedure. For instance, Kerley , Hamas @ukys in their book entitled ‘Civil
Litigation © shortly define the phrase as methodgsesolve legal problems other than

court judgment.

ADR is sometimes referred as Appropriate Disputsolgion as the referred option

should be the process most appropriate to the ttasearties and the issue involved.

1.3. Historical Development of ADR

There is no clear information when exactly ADR Hagkn used as means of dispute

resolution but it quite possible to conclude diting back to the history of human

Page | 6



society since there were no courts to resolve miffees during ancient time .Different
scholars have showed the long history of ADR meshiodtheir work. Here under we
incorporated the full text of an article written bipner, entitled ‘Methods of Dispute
Resolution: TORAH TOTALMUD TO TODAY." The article indicates the prevalence
of the idea of ADR before 2000 years ago by showlivegkind of debate in Talmud.

The modern —day methods and the issues raised leydifference between litigation
and arbitration, have ancient roots. As this artecldemonstrates, the fundamental
philosophical questions we face every day in thepdite resolution field were also
faced by Rabbis and Hebrew sages nearly 2,000 yags The debates of these sages
and their opinions are reflected today in our atides and laws about dispute
resolution.

|. The TORAH

The Bible (at this time after referred to by itsbdew name “TORAH”) contains one of
the earliest legal codes. Throughout much of theRAB, laws are prescribed and
punishments are defined. Some of the laws prestribe simple and ...from today’s
perspective...Self-evident (e.g. the Ten Commandinesthers are more arcane and
obscure. The Torah contains laws that are bothetat{what we think of as “criminal “
) and laws that are private (What we think of a®rttious” and, in some case
“commercial”).
In the final book of the torah, Deuteronomy, moseakes two long speeches to nation of
Israel . The people’s travel through the wildernass nearing an end, and the Israelites
are about to cross over the Promised Land. Mosegeshes in Deuteronomy are
basically recapitulation of the laws recited earlimm the torah combined there with
ominous injections that the laws must be stricigeyved.
Not only does Moses recite the substantive lawsgkb/es, he also speaks about the
nation of Israel about resolution of disputes. $ieg about creation of a leadership
structure of his people, Moses says:

| charged your magistrate at that time as followslgar out your fellow

men, and decide justly between any man and felknaelite or a

strange. You shall not be partial in judgment: heart low and high
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like. Fear no man, for judgment is God’s. And angter that is too

difficult for you, you shall bring to me and | whikar it.

Moses’ words seem basic laws were announced; judges appointed. The judges’
function was to decide dispute fairly through apation of law. Complex cases can be
brought before Moses himself, who would sit asra@oSupreme Court. Correctness of
the magistrates’ rulings would be ensured througlving inspiration. Justice,

impartiality and access to court are offered asdyuy precepts but no alternative of the

“Magistrates” is offered.

II. THE TALMUD

The Talmud (the word means “learning”) was compilestween 1,600 and 2,000 years
ago by rabbis in Jerusalem and Babylonia. Recomlezt a period of four centuries, and
combined with later-written commentary, the Talneahsists, in large part, of the

studies and debates of Israel’s leading scholaredecessors of today’s rabbis. The
Talmud explores in a variety of ways the meaninghefTorah’s ancient laws. Yet the
Talmud was compiled many years after the Torah;réidis and the compilers of the

Talmud were recording further details about the meg of the Torah’s laws.

In studying and expounding on the Torah and itsslaikie rabbis in the Talmud also
debated methods of dispute resolution. Just likets@and arbitrators today the rabbis of
the Talmud were faced with the question whether|dves” were to be applied strictly

or whether a broader sense of “Justice” and “equighould prevail.

Their answer is strikingly similar to our own modeattitudes about adjudication and

arbitration.

[*317] In the Tractate of the Talmud called “Sarmh@,” the rabbis discuss
different approaches to dispute resolution. Whishmore appropriate, they ask--
“Judgment” based on the strict law, or the “arbitian” of a “compromise”. It was
taught....” once a case has been brought to courtisitforbidden to arbitrate a
compromise. Not only is compromise forbidden, tuever arbitrates a compromise is

regarded as a sinner, for compromise necessaritglires a deviation from Torah law to
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the disadvantage of one of the litigants. And whogwaises one who arbitrates a

compromise blasphemes God”.

Rabbi Eliezer... explains: Rather than compromisest ‘the law cut through the
mountain. Let even the most difficult case be @ecatcording to the strict letter of the
law, as it is said in Deuteronomy 1:17:Do not beaaf of any man, for the judgment is
God’s . And similarly Moses, who was the firstudge Israel according to the Torahlaw,
would Say: “let the law cut through the mountain”.

But his brother Aaron, who was not a judge, lovedqge and caused peace to reign

between a man and his fellow man...

Woven into this Talmudic discussion is a fundanieptamise that remains with us
today-- that arbitration involves the surrender rigghts; it thus must be the product of

consent.

Inherent in the “surrender” premise is that there a difference between the strict
application of law in the courts and the less-st@pproach used in arbitration. Put
differently, “rights” are at issue because of thebstantive differences between the two
approaches-differences that can act to the detrtroéone of the parties.

[*318] The wisdom of applying the letter of the lawd the divine interlocution that is
assured in the Bible—is then cast into doubt by rdference to the contradictory
philosophy of Moses’ brother, Aaron. Aaron ,theriadl tells us , had a different attitude

toward the resolution of disputes.

While the details of Aaron’s approach are not rdedain Torah or Talmud, the

reference to Aaron appears to signal biblical legdacy for an alternative approach to
the resolution of disputes outside of the judiggstem. As the High priest of Israel,
Aaron knew the laws well, and he could have apghedn as did Moses, but we are told

that he chose not to do so.

It will not go un-noticed to those experiencedarbitration that Moses’ brother Aaron

is specifically identified as not being a judge.r®Blamportant, however, is the fact that
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this Talmudic passage ends with the incursion afea but logical goal for dispute

resolution-the promotion of “peace”

Leaving for another day the question whether adbitm is in fact more likely (than is
litigation) to promote peace, it must still be oh&al that the colloquy leaves the ultimate

guestion unanswered—which approach is superiot,dhdoses or that Aaron?

The Talmud next records a ruling on the desirapitif an arbitrated compromise versus
a litigated judgment, and ends with a not-unusu@aundrum meant to inspire further
thought: Rav said: the law is in accordance with thew of Rabbi Yehoshua ben korhah,

that it is a mitzvah [a meritorious deed] for a ¢bto impose a compromise....

[ But] is it really so that Rav rules that a compnse is a mitzvah? Surely Rav Huna,
who was a disciple of Rav, accepted his mastetiags, and whenever two people came
before Rav Huna to have him adjudicate a dispwteybuld ask them: “ Do you want me
to adjudicate the case and tender a judgment oryda want me to arbitrate a
compromise?” Now if Rav ruled that a compromisa isiitzvah, why did his pupil Rav

Huna offer the litigants a choice between judgnaamt compromise?

The question the Talmud asks here lies at the hefatte debate over the benefits and
drawbacks of alternative dispute resolution (“ADRIyhich method is preferable? The
Talmud’'s answer is that “choice” is to be promotdut that neither arbitration nor

letter-of —the law judgment is so superior as t@beferred to the exclusion of the other.

[*319] The next question might be: but why shoiild taw promote a choice between a
divinely-directed system and one that may act @mptto God’s law? ADR “believers”
may be content to rest their case with the citatmiaron, though they are sure to add

certain disbelief about the divine inspiration ofiges.

A principal goal of dispute resolution, the Talmexplains, is creating peace (“shalom”)

between the disputants:

... surely where there is judgment and adherendbedaw, there

is no peace between the two litigants. And wheeelitigation ends with
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peace reigning between the two parties, there igrme judgment for to
arrive at absolute justice, we must strictly follale letter of the law,
which is usually only in one party’s favor. How rthean there be a
judgment which attains peace? You must say that \thrse refers to
compromise. And similarly, regarding King Davidetherse states: “And
David executed judgment and charity to all his pedpBut surely where
there is judgment and strict adherence to the lgaviies, there is charity,
or consideration given to the financial circumstasdhe two parties. And
where there is charity , there is no judgment, tfee law is one and the
same for rich and poor. How then can there be gioent which involves

charity? You must say that this verse refers topromise.

King David is venerated in Jewish lore as beingrting; the reference to verse from
David, with its linkage of “judgment” and “charity provides the biblical (albeit post-

mosaic) basis for promoting an arbitrated rathearhstrict legal resolution of disputes.

Those seeking rabbinic authority for a preferenoe drbitration can, however turn to
another scholarly and authoritative work about timeaning of the Torah and Talmud.
The “Shulchan Oruch” (literally the “prepared table is a more-straightforward
recapitulation of the Talmud. By the time of ShafctOruch (early 16 Century), the
Talmudi “laws” and debates had become so complex preople Yearned for a simpler
version to which they could turn for answers. Thel&an Oruch thus tries to answer,

in four well-organized volumes, the questions takntid asks.

The Shulchan Oruch, written by Rabbi Joseph caettles the judgment/ arbitration

issue as follows: It is a meritorious deed to coampise. “It is a mitzvah for the

judge to ask the parties at the outset whether eyt their dispute resolved according
to the law or by the means of a compromise ...”

[*320] There can be no doubt that , again, the mamphasis is on honoring choice. But
now, the thrust is not simply about honoring thetipa’ choice—arbitration and
compromise have not just been elevated to equalsstaith a court’s strict judgment,

arbitration is in a sense preferred. The judge nuofidr the parties a choice.
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The statement that the judge himself does a mariteract by offering arbitration at the
outset*? is intended as a clear expression to the parties the use of the arbitration
alternative is sanctioned/encouraged. This passeg® the Shulchan Oruch displays a
certain judicial reluctance on the part of rabb@sdpply the strict law.

Other rabbinic interpretations support the concepit preferring arbitration. For
example, an older piece of writhing from the 12<ttentury—that of Rabbi Moses ben
Maimon (Maimonides or RAMBAM) interprets the Talnasdfavoring arbitration. The
promotion of “ peace” is the principal rationale fefed. Like Rabbi Caro and the

Shulchan Oruch, Maimonides preferred arbitratioratier-of the-law litigation.

But it can also be observed that the Mosaci prefesefor judgment according to the
strict letter of law was derived from a sense thath the law and the decision-maker are
divinely directed. But a corollary of that “faithis that unlike God (and perhaps Moses),
humans are fallible, and that God does not necdgsantervene to assure the

correctness of every judicial act.

The rabbis thus favor arbitration/compromise be@aus reduces the potential for
grievous error. Put differently, a middle-ground ligmn reduces the adverse
consequences of the judge being totally wrong; gbtential for injustice is there by

reduced-and justice is the first and foremost goal.

These biblical and rabbinic texts throughout stréss theme that all dispute resolution
systems be fair and impartial, and driven by thedéo do “justice.” Whether in

litigation or arbitration, the decision-maker mud “justice.”

But the Talmud teaches that there is no presumptam strict application of law is
necessarily more “just” than an arbitrated, lesggd#¢ solution. Indeed, in the later
[*321] writings, there is, surprisingly, a preferea for the looser approach

characterized by what we think of today as ADR.

Next we will see how that preference continuestemarkably similar form, in our
(secular) law today. But before doing so, it impoittto note that the Talmud cautions

that” the power of compromise is greater than tlesvpr of judgment, perhaps intended
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as a warning to arbitrators that they must alwayst avith utmost discretion and

thoughtfulness, rather than cavalierly or capricsby

lll. TODAY

Arbitration law today very much reflects the Rabbiand Talmudic views on dispute

resolution. Any individual who is aggrieved hasdgaccess to the courts, and a right to
strict application of the law—including resort iwraplex cases to appellate authority.
The courts, we know, will not modify or ignore légaes in the name of compromise or

peace, letting the proverbial chips fall where thegy.

But our law also recognizes that if an agreemeatib@rate exists, the right to go to court
and insist on strict application is surrenderede Hederal Arbitration Act (“FAA”)
Section 2, provides:
Validity, Irrevocability, and Enforcement of Agreemis to Arbitrate: A
written provision in any... contract... to settle bpigmation a controversy
thereafter arising out of such contract... shall tzdid; irrevocable, and
enforceable, save upon such grounds as existsaabtan equity for the

revocation of any contract.

Every state has a similar, if not identical, statuthere are, as well international treaties

to the same effect.

And as was the case with the Talmud, once in atimtn, the parties have no right to

insist on strict application of law.

Absent provision in the arbitration clause itsalid arbitrator is not bound by principles
of substantive law or by rules of evidence. He m™ayustice as the sees it, applying his
own sense of law and equity to the facts as thasfimhem to be and making an award
reflecting the spirit rather than the latter of #greement, even though the award exceeds
the remedy requested by the parties. His awardnetllbe vacated even though the court
concludes that is interpretation of the agreemeiscomstrues or disregards its plain
meaning or misapplies substantive rules of lawesslit is violative of a strong public

policy or is totally irrational, or exceed a spec#numerated limitation on his powef.
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[*322] comparing the FAA and the Sliverman casehwiite Rabbinic discussion, one
sees a modern judicial attitude identical to tha&ttlee Talmud. The agreement, i.e. *
choice,” is the main element. 18 once the choicenasle to arbitrate, the parties enter

into a different system and there is no turningkbac

The system described by the New York court of Appeailverman is just like the one
the rabbis described in the Talud. The arbitratasidiscretion to fashion a solution that
the strict law might not support. The comparisontttéd cases and the centuries- old
discussion by the sages reveals that the commenlted benefits of arbitration-an
emphasis on equity over law, greater flexibilitirfual finality and, yes, the promotion

of” peace,’ go back a long, long way.

The silverman case’s famous dicta, however, standsntrast of sorts to the dicta of the
United States Supreme Court in Mitsubish! MotorspC& Soler Chrysler Plymouth,
Inc. In that case (involving international arbitiah of issues arising under U.S. antitrust
law) the court stated that by agreeing to arbitrate. claim, a party does not forego the
substantive rights afforded by [law]; it only sulisnto their resolution in an arbitral
rather than a judicial, forum .“ In a sense the @bis reminding arbitrators what the
Talmud warned two millennia ago-that the “powercafmpromise is greater than the
power of law” that power must be exercised with 8sme degree of justice as is

mandated by the law itself.

The author summarized his conclusion as follows;

These passages, now and old offer “Sages™ adwcéhfe arbitration community today

1. Arbitrators are not judges, and arbitration is noeant to be a court of law;

2. Arbitrators should not apply the law in the samdcstvay that a judge does that
goes for procedures and the rules of evidence #samel

3. Arbitrators must never lose sight of the princighat their overriding obligation
is to provide access to all who are aggrieved,dbimpartially, and most of all-to

do justice.
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According to Reddy, also, informal dispute resanthas long tradition in many of the

World societies dating back to the™@entury in China, England and America.

However, 1970s law reform movement in USA had @thg great role for the further
development of the same. In USA in the middle ef 86" century, legal and academic
communities began to have serious concerns abeupitfalls of increased litigations
because, even though legislations of the time gdarst broad range of rights and
individual protection, the search for redress adsth rights while they are infringed
through legal system was becoming a complex exerdsdjudication of disputes was
characterized by the court congestion, high legat @and waiting for long hours in
courts.The emphasis of the court and other tradhtitorum was pronouncing rights and
wrong. And naming winner and loser destroy almasy @re-existing relationships

between the people involved.

The cost, the stresses and inaccessibility of wway®solve conflict other than through
the popular alternative of fight and flight caugebple to drop out or to seek extreme
techniques to make their points. There for agaastk drop of formal litigation, new

methods of settling disputes had been emergingibathd out of the court.

The Roscoe Pound Conference in Saint Raul, Minaes(#976) is well known
phenomenon in the history of growth of alternativgpute settlement mechanisms. The
conference was summoned by a person named Warrger3a former Chief Justice of
USA. It was a conference to discuss the causesoptilpr dissatisfaction with the
administration of Justice at the time and to firmlvnand better ways of dealing with
disputes. In this conference academics, membersthef judiciary and lawyers

participated.

The Pound Conference served to spark the intefdsgal establishment in alternative
ways of dispute settlement. And a lot of changes ta&en place on aftermath of the
Pound Conference: rapid growth of techniques dfisgtdisputes and emergency of new

institution and professionals to use them.

After the Pound conference, the American Bar Asdomi established a special

committee on minor dispute, which has now beconeesibecial committee on dispute
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resolution. Law schools and schools of businesered some alternative dispute
resolution courses as part of their curriculumutasce companies used ADR to handle
claims with the growing demands of clients to resalisputes though ADR mechanisms,
law firms appointed ADR coordinators as a respofiseubled families who used to go
to the court began to mediation. And following thiend a number of jurisdictions
required divorcing couples to try mediation beftite courts would resolve their dispute

for them.

States become to treat ADR in their law .The Anari€ongress in the late 1990 passed
the Administrative Dispute Resolution Act, whichqu&res the Federal Agencies to
develop policies on the use of ADR, appoint ADRcsplests and provide appropriate
employees with training in ADR. In USA, the Civilistice Reform Act was passed in
1990. It required all Federal district Court to atee advisory Committees to consider
ways of reducing the cost and delay of civil litiga, and directed these committees to

consider the use of ADR to reduce cost and delay.

As ADR mechanisms are disseminated in many cowntrmuntries developed

innovative conflict management programs specifith&r own cultures.

Apart domestic effort by each states to use ADR, liiternational Community also
resolved to use ADR on the same fashion. Thenate@mal community, for example,
use Arbitration clauses in International Trade cacts so as to reduce the back drop of
litigation in court. International Arbitrations mdye either ad hock, specified by parties
in their contracts and administered and conductec imanner defined by them or
institutional incorporating rules, procedures adthanistration of Arbitration Institutions.
Such Arbitration Institutions include the Interrmatal Chamber of Commerce (ICC),
head quarter in Paris, London Court Internationdbittation (LCIA), The American
Arbitration (A.A.A) and the International Centerrf&ettlement of Dispute (ICSID),
established by the World Bank in Washington, D.Ge Dther Arbitration centres have
been developed by the United Nations Commission Idernational Trade laws
(UNCITRAL) of uniform set of culturally neutral Arsal Rules for use of on world
basis. The UNCITRAL rules have achieved wide acsg for private as well as quasi-
public International Disputes. In chapter three dadr you will see the historical

development of ADR in Ethiopia and in the interoatl sphere in detalil.
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1.4. Purpose of ADR

What are the advantages of ADR?

The age-old complaints lodged against lawyers dad I¢gal process has gained an
amplified resonance in the cotemporary world comityuifhe common conception is

that judges and lawyers, the procedural rigor stige and substantive incantation of
legality, lay Jury and technical experts hurt mtran they help. The recourse to legal
actors and proceedings is cost , emotionally dabilig, and potentially

counterproductive .1t is to meant that now it iscenmon knowledge that existing justice
system is not able to cope up with the ever iningaburden of civil and criminal

litigation . The problem is not of a load alone.eTdeficiency lies in the adversarial
nature of judicial process which is time consumamgl more often procedure oriented.
There is growing awareness that in the bulk of €asmurt action is not appropriate

recourse for seeking justice.

Judicial process is set in motion by the actiommfaggrieved party. Each party’s case is
presented before the judge by the advocators, wh@xpert in court craft, in straight
jacket of rules of procedure and substantive lalme Judge perceived the dispute (or the
issue involved ) in the backdrop of known legal @spts , sifts evidence to arrive at the
truth, hears arguments to determine as to how adlgithe parties stand in terms of
applicable legal concepts and pronounce his vertticordingly. The parties are bound
by the verdict, at the peril of legal sanctions,difobeyed. Represented by lawyers
(especially in developed countries) the partieskagt at a distance not only from the
judge but also) from each other. The end reswdtwsn—lose litigation .Thus, the dispute
is liquidated and justice done or that is whatrsfgssed. But the difference between the
parties continue to subsist, the competing inteoéshe parties remain unsolved, inter-
personal relationship of the parties becomes marddmed. The adversarial court does
not aim at resolution of competing claims of memiethe society. It aims at upholding
the one and rejecting the other , leaving the adrifletween the parties un solved .Thus,
apart from the fact that recourse to justice uftothe court system is time consuming
and inaccessible due to mounting arrears, theigldirocess itself is not oriented for the

adjudicating upon rights —liability relationshigseated under legal regimes pertaining to

Page | 17



modern science and high technology because thecivg matter of the disputes arising
from such relationship can be better understooekiims of scientific and technological

concepts though disputes are stated in terms @il lessgal concepts.

In its philosophical perception, ADR process is sidared to be model in which the
dispute resolution process is qualitatively didtifrom judicial process. It is a process
where disputes are settled with the assistancenelral third party generally of parties
own choice: where the neutral is generally famwigth the nature of the dispute and the
context in which such a dispute normally arise; nghthe proceeding are informal,
devoid of procedural technicalities and are conelilidby and large, in the manner agreed
by the parties; where the dispute is resolved atpedly and with less expenses: where
a decision making process aims at substantialcpiskeeping in view the interests
involved and the contextual realities. In substatime ADR process aims at rendering
justice in the form and content which not only fees the dispute but tends to resolve

the conflict in relationship of the parties whicashgiven rise to that dispute.

Having stating the above general description atfmipurposes of ADR in general, here

under are specific purposes of ADR with their fisditions.

A. Reduction of Cost and Time

One of motivations for ADR system is to reduce tst and time involved in solving
disputes. If a new dispute resolution system cdnge costs and achieve out comes that
are just as good as those under previous systamgkie the new system desirable. Law
suits are expensive, some times the cost goestbeesxtent of making the victory of a
party insignificant or exceeding of the amountwdgment .There are court fees, filling
fees, lawyers’ fees, and other costs. There waldd be loses to be incurred by both
litigants because of spending longer time in ltiiga that may not be covered by the
courts awards. On the other hand, an ADR systenntake it possible to use process
that cost small fraction of the litigation, and ygbduce as good or even better results.
Mediation is usually designed to start and finisltone day. The disputants usually share
the cost of the mediator. In this circumstancerefoge, the total cost of mediation is

minimal as compared to the cost of litigation.
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B. Improve or Maintain the Relationship

In situations where the disputants have an ongoing relation RARstem allows them to
work through their difficulties in a productive wathat does not destroy their
relationship. After acrimonious litigation, dispata rarely want to put the past behind
them and work cooperatively. The dispute resolusgatem may provide process that
will not leave people to work together angry anasfrated with either the result or the
process itself. In the ADR process the disputaatddcrather learn information that will

allow them to work more effectively in the future.

C. Satisfactory Outcome

Regardless of the process used, the solution nohst she problem that exists. ADR
procedures tend involve the parties with the view achieving settlement. ADR
procedures create a formal setting to bring parteggether for serious attempt at
resolving a problem .A dispute resolution processinmove parties towards workable,
durable and easily implement able out come. AD&t@dures help to afford chance that
the parties can make real progress on the casthanthe parties can communicate more

fully and frankly through a third party.

D. Deal with Emotion

The ADR process will give disputants an out letiscuss their frustrations. They will
get the chance of venting emotions in non-threatgminvironment. This will help the
disputants be satisfied with the outcome. ADR mtesifor effective and neutral methods
or factors for achieving maximum impact on the ps%; strategy, and tactics to words
resolution. A disputant will be ready to deal wilie issues when he or she is satisfied

that other person has listened to his or her pafimtew.

E. Avoid Future Disputes

An ADR system can yield us techniques that can restisfgutes effectively and wit out

damaging relationships. The process used for aiisgt hand can provide a frame work
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to deal with anticipated disputes .In the futureamurring disputes, the system may help
to take advantage of the resolution in the pasivimid guidance for the future, and to

learn from experience.

1.5. Demerits (Shortcomings) of Litigation

As traditional approach to resolve disputes, thgomdraw backs may be analyzed in

various aspects. The following are the major ones:

A) Cost of Litigation

Law suits are expensive. There are legal feemdiltees and cost that can be imposed
against the losing disputant. There are costs émmgbaway from daily work to attend
court hearing and at this moment the employer asgecost. In some cases, too, the cost

of trying the case may exceed the amount of thgmueiht.

B) Time

It takes time from the commencement of the law sotil a judgment at the trail. Even
after the trial, the loosing disputant may appeal ih may take a good deal of time before
final decision is rendered. The is also time tisaheeded for the implementation of the

judgment

C) Emotional Cost

Litigation is an emotional process. It increasassien between the parties. Litigants
consider, while they are out of court, what theyehaaid; what they should have said;
what they will say; how unfair the process; whagythmay come out under cross —

examination; and the consequence of loosing.

D) Litigation is Public

The public has the right to attend court proceedingin few confidential cases. The

press report and comment on the proceeding mightlippersed through different
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Medias. On the other hand, the issues in the dismty be confidential ones that the
disputants do not want to share with others. Littgamay be embarrassed about the
allegations made against them and may be madecpudgardless of whether they are

true or not.

E) Absence of creative solutions

Judges are empowered to decide the issue befaredbeording to the law, even if the
solution to the issue is best fit to the other éssludges interpret the law relevant to the
case and determine the case based on the lega$ ghthe parties. They are not
permitted to expand the list of possible optionsde if the particular case would be best
served by a solution that was not argued and thatcation of the law would not allow.

F) Little Opportunity for the Parties to Vent Frustrat ion

In court litigation the opportunity for the partiés say what is in their minds and to
express their views to each other is very littlgigants can answer questions when the
rules allow them to answer. There is no opportufdry them to talk about how the
litigation has affected them, or to vent about whas occurred. Although there is
discovery, indirect and cross- examination, ther@a opportunity to ask the questions

that the parties want to ask each other and tovbay the parties want to say.

G) Unpredictability

In litigation, both sides argue the facts that thelieve apply to the issue to support their
positions. However, at the end, the judges willidieon the issue each side usually
believed that his arguments and analysis is b#tin the other side’s. However, the
issue is unpredictable and is necessary for thgejid make a decision, which is binding.
As a result a risk in going to trial and putting thecision in the hands of the judge.

Besides there is no  guarantee that the juddealwibys find the truth.
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H) Expertise of Decision Maker

In trail, the court selects the judge. Moreoveg filxdge may or may not understand the
unique attributes of the dispute. Judges may warkl to learn the law relevant to the
case before them and do their best to make inforraad reasoned decision.
Nevertheless, they may lack the expertise in ahao properly address the merits of the

claim being made.

G) Control over the Process

In litigation, the process is determined by procatdaws and by the judge, the
disputants have no control over it. They are toltew to sit, when to stand, when to
speak, etc. they have no control who presentsdirdtwho follows, when the process at a

day will finish.

H) Win/Lose

In court litigation, a judge must, determine thenmar and the loser. There must be a
loser in particular litigation. Therefore, litigati ends up in determining the winner and

the loser; not in an agreement or will full disagrent.

I) Decisions are Imposed

Court decision is imposed on the loser againsthes expectation. People rarely like to
have decision imposed on them. Most of the judgnaetitors of the court judgments
perceive it as extremely imposed and unjust. Thaysicler themselves as loser. And
even though judicial enforcement mechanisms camskd, mostly they attempt to avoid
enforcement of this decision. on the other handRADechanisms provides with process
and procedures that would help disputing partidsxtthe outcome before the end of the
process or to be convinced with whatever outcoimere may be no need of enforcing

settlement agreements in negotiation and mediation.

J) Damage to Relation
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Usually the end of litigation leads disputants &deheach other and their relationship is
destroyed. The disputants may face difficulty toeach their relationship to the point
where they can do business together and enterfufiioe negotiation —they will take it

not worth to enter in to contact with their fornaglversary.

1.6. Demerits of ADR

Of course, together with many advantages, ADR hesnbalso criticized for some
disadvantages. In order to get the out most adgestaf the ADR, everybody needs to
know the pitfalls of ADR so as to use court litigat if the latter would bring best result

than the former in specific case.

Do you know the disadvantages of ADR? Can you roartiem?
Different scholars approached the pitfalls of ADienfi different ways: some of them
specify common pitfalls of ADR methods and othardlee other hand illustrate the short
comings of each ADR methods. Here under are themmmmshortcomings of ADR
methods and under chapter two there will be theudision on the disadvantages of at
least on each common ADR methods.
A) In balance of power
The benefit of voluntary negotiating agreement rbayundermined where there is a
serious imbalance of power between the partiesefiect , one party is acting less
voluntarily than the other.

B) Lack of legal expertise

Where a dispute hinges a difficult point of law, abitrator may not have the required

legal expertise to judge.
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C) No system of precedent

There is no doctrine of precedent, and each caselge on its merits, providing no real

guidelines for future cases.

D) Enforcement

The decision not made by the court may be diffitalenforcement. Don’t forget that
other ADR scholars take easily enforcement of camise in ADR process as one of the

advantages of the system.

Review Questions

1) Show the contribution of Islamic Law for the dey@inent of ADR

2) How could ADR promote “ access to justice”

3) Give brief explanation on the scope of applicapibf ADR: can we apply it to
resolve dispute which involves crime?

4) States promote the use of ADR in their Legal Systetate the possible reasons.

1.7. Summary

Alternative Dispute Resolution is a generic terracuo describe a range of procedures
designed to provide a way to resolving as alteveatid court procedure. The historical
development of ADR dates back to the history of Anmsociety but the rampant short
comings of court litigation necessitated the usaltdrnative dispute resolution in wider
and formalized manner both in court and out of toline Roscoe pound Conference in
saint Raul , Minnesota,(1976) was the well know rmeenon in the history of the
growth of alternative dispute settlement mechanisifise Conference was held to find
alternatives for serious problems which came tosterce due to the pitfalls of
acrimonious court litigation in dispute settlemeitihe advantages of ADR, as compared
to court litigation, are various , such as;

A) reduction of cost and time during the process gibualie settlement;
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B) relatively satisfactory outcome among the confiigtiparties after dispute
settlement process ;

C) maintaining prior relationship between disputingtieas at the end of dispute
settlement ;and

D) Avoiding potential disputes are the main factorat ttnhance the prevalence of

ADR in countries’ legal systems and in internaticar@na as well.

Though the merits of ADR are many in numbers, in@ devoid of any demerits.
Imbalance of power between disputing parties dudisgute resolving proceeding, lack
of legal expertise of third party who involves hatido resolve dispute between parties,
absence of precedent to base one’s decision kgritieator and the problem related with
the enforcement of judgment (compromise) are exesmf draw backs of ADR

methods.
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CHAPTER TWO
TYPES OF ADR AND THEIR PROCEEDING WITH SPECIAL
EMPHASIS ON COMMON ADR MECHANISMS: NEGOTIATION,
MEDIATION (CONCILIATION) AND ARBITRATION

2.1. Introduction

Under chapter one points related with definitionrgmses, historical development and

pitfalls of ADR and demerits of court litigationVebeen discussed thoroughly.

As clearly stated in chapter one alternative disptsolution represents a variety of
processes through which potential litigants magplkesdisputes. This chapter is designed
to illustrate ADR continuum ranging from the simglelf-help to formal and binding

arbitration used as an alternative to litigatioAs the types of ADR methods are many in
number to discuss them all in detail, special erahia given for the widely applicable

ones: negotiation, mediation /conciliation and wabion. Thus, the chapter thoroughly
discusses the meaning of negotiation, mediation anbdtration and their respective

advantages, disadvantages and proceedings folldkex@of. Unique features, some
concepts including historical background relatathweach common ADR mechanisms
and the role of lawyers and arbitrator also will dscussed where it is deemed

appropriate.

Objectives
At the end of this chapter, students will be d@ble

« Understand ADR continuum;

Realize meaning of Negotiation, mediation, aretlition ;

» Identify factors which affect bargaining power iegotiation process;

* Know legal effects of Negotiation, Mediation andcofration;

» Conduct effective Mediation;

* Appreciate Perceived Advantages and Disadvantdgésgmtiation,
Mediation and Arbitration;

* Enumerate the similarities and differences betweaggation and

Arbitration;
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* Know the role of Arbitrator;

* ldentify the procedures for appointment of Arbitrat

» Conduct Arbitration proceeding;

» Draft arbitration submission;

» Settle dispute by Negotiation, Mediation and Additsn where it is

appropriate.

2.2 Types of ADR

What types of ADR methods do you know? Can you moarihem?

Types of ADR list cannot be exhaustive or finaltlasre are various dispute resolution

mechanisms other than court litigation and itii etolving.

The types of Alternative Dispute Resolution, howeweman be categorized in to three
categories based on the procedures we follow i elfgpute resolution mechanisms.
These categories are formed by considering the &iinebrk product resulting from ADR
and how the parties participate. The categoriesADR procedures are agreement,
decision and advice.

Procedure of agreement-negotiation, mediation, facilitation and mini-tsakre all
procedures of agreement. The work product or résutt these procedures is based on
the agreement of those who take part. If thereocisagreement, there is no outcome.
Participants in ADR process of agreement are dgtiverolved in working together to
create an outcome that is superior to any outcdrat they could individually create.
Specific procedures of agreement includes; negatiatnediation, facilitation, partnering

and mini-trial.

Procedure of decision Arbitration is dominant procedure of decision. Twerk

product or result from this procedure is basedhendecision of an outsider about how
the dispute is to be resolved. The outsider's plspecifically to render that decision.
Participants in this process may be collaboratiwelplved to design the process or to

ensure its efficiency. However, when it comes tortg in the ultimate decision process,
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the participants’ roles are not collaborative barnpetitive and limited to putting forward

facts and argument.

Procedure of Advice —neutral case evaluation or early neutral evalaatinon-binding
arbitration , fact finding or investigation , anxpert opinion are all procedures of advice;
the work product or result from these proceduresitiended to inform or advice the

participants .

Apart from the above general classifications of ADBthods the following methods are

widely known mechanisms in the spectrum. These are:

A) Self-help- Disputants may take matters in to their hands attempt to resolve the
situation themselves when they convince themsetvatsthere is no other appropriate

method to resolve it. This could involve physicahfrontation or a strike.

B) Partnering -This is a conflict prevention mechanism rather taaemedial process.
It is typically encountered in construction indystin construction project the contractor,
sub-contractor, architect, and other stake holdagsee that construction project will not
stop during dispute resolution, regardless of thethods of dispute resolution they
choose.

C) Hilo- Arbitration -Here the parties agree, before arbitration, onnimum and
maximum award. The arbitrators’ award must fallhwih these figures or it will be
adjusted to fall with in the figures. Arbitrator gnar may not know the limits, before he

render the award.

D) Mini-trial- It is fact finding form of ADR. It involves condung a trial —like hearing
in advance of actual trial , usually in informalts®y with a private presiding officer ,
privately retained ‘Jurors ‘ and some one role-plgythe representative for the other

side.

E) Early neutral evaluationrWhere an independent third party evaluates thansla
made by each side and issues an opinion —eithdgh@nikely out come or on a

particular point of law.
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F) OmbudsmenAre impartial referees who adjudicate on compkibout public and
private organization. Generally ombudsmen serva &sst resort when complaints
can not be or are not resolved through the intecaahplaints procedure of the

organization complained about.

G) Arb-Med —a sequence in which the parties first submitrtbhase to arbitration . In
this approach, the arbitrator makes and seals rihigradion decision before under
taking mediatory efforts or before turning the dispover to another impartial person
who will mediate. If mediation fails, the partieslivbe bound by the then revealed
arbitration award. The purported relative strengthd weakness of their case played
out in the arbitration stage of the procedure, gagties will have a more realistic
understanding of what would constitute a reasonameommodation positions.
Accordingly, they should be better able to reachedliated settlement. That is why it
is called Arb-Med .

H) MED-ARB - refers to the situation in which, by agreementogrlaw, negotiating
parties submit to the intervention of mediation ethwill be followed by arbitration
if an agreement is not reached. If parties do eath a negotiated resolution of their
difference, the issues can be submitted to arlmtrdbr an imposed resolution. The
assumption is that this will force each side tcspre a reasonable, attractive last offer
— one that will be more attractive to arbitratod afor that same reason, will be more

likely to gain the other side’s acceptance.

I) Negotiation - is a consensual bargaining process in whigtigsaattempt to reach

agreement on a disputed or potentially disputedenat

J) Mediation —is a method of non-binding dispute resolution na@t$m involving a
neutral third party who tries to help the disputpagties reach agreeable solution.

K) Arbitration — means a process by which a tribunal other thaowat decides a
dispute between two or more parties under authgriyted by the parties under an
arbitration agreement. There might be also compulsobitration- with out the

consent of disputing parties.
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When ADR is thought there are most commonly knowd applicable methods in the
system. In the following sub-topics major ADR meatkowill be discussed with their
respective peculiarities and their clear cut demtawn which makes them different from
one to another.

2.3 Negotiation

Settlement is the primary way people adjust dispaiter ownership, and rearrange their
relationships. Because we reach settlements bytiadigg, bargaining pervades personal,

commercial, social and political life.

But what is negotiation?

Is there any difference between negotiation andgdaing?

Even though some writers try to distinguish negmta from bargaining, in popular
usage the terms are interchangeable. Hence, tims t@re used interchangeably in this
material and as defined here, negotiating or bamygi, as to Chorniki, means “the
method by which two or more parties communicateanneffort to agree to change or
refrain from changing: their relationship with eaather; their relationship with others;

their relationship with respect to an object oreal;

Negotiation can also be defined as: a non-bindnogguure involving direct interaction
of the disputing parties where in a party approactiee other with the offer of a

negotiated settlement based on an objective assessineach others position.

2.3.1 Primary Consideration of Negotiation

Selection is at the heart of ADR use. Whether ya@nt or yourself are making an ad-
hoc decision to use ADR for current controversyace designing a systematic ADR
program, it is vital to make appropriate choicedppropriate case. It is blunt fact that the
one who makes the choice has to know the featuremach ADR mechanisms. Here

under are some primary concepts of negotiation.
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2.3.1.1 'when is negotiation appropriate Dispute regution?

Selection is a challenging in ADR. Confusion abatiiat choice to make is one reason
that ADR sometimes generates resistance. Accotdi@horniki, there are criteria either
to use one type of ADR or not. As to him negotiatiemedy is appropriate when:

1) Collaboration among parties is probable with respecsubject —matter of the
dispute.

2) Collaboration among parties is probable with respethe process ;

3) There is no desire or need to resolve contestigitece ;

4) There is no desire or need to resolve conteste isgues;

5) There are some concerns about the cost and negaingequences of failing to
achieve out come —cost may relate to relationshipputation ,probable damage
awards , transaction or opportunity costs;

6) The parties are able to and willing to make resitility for the out come ( since
negotiation is highly participatory)

7) There is no need for involvement from an outsidecause the necessary skills
and wisdom ( to manage the discussion to analyzedhflict etc.) reside with the
parties ; and

8) There are no public interest concerns that woulshate public attention and
scrutiny.

The above measurements are best ways of identityiagsituations when negotiation

would be preferred dispute resolution mechanism.

2.3.1.2 Nature of bargaining power

The other crucial factor in negotiation and theatiegor need to know is the nature of

bargaining power as no negotiation with out barngajpower.

How can you explain bargaining power?

Is /are there any condition(s) which affect(s) laamgng powers of parties?
In general terms, power is the capacity to exditiemce .It is the ability of a person or a
group to cause change,” to over come resistancachieving desired objectives or

results.” It is also defined as the probabilityttbae actor within a social relationship
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will be in a position to impose his will despitesiance. Implemented in negotiating
relation ship , bargaining power is party’s capacitin influencing the out- comes of
negotiation towards its own goals. Chamberlainlarpd, therefore, that bargaining
power is the ability to secure another agreemertrais own terms.

Bargaining power must exist for there be bargainlhgne party has no power over the
other, there is no bargaining relationship. Ratte#her it is relationship involving a
different type of power such as hierarchical poaen relationship equal with common
goals seeking to discover through discussion thansidor maximum achievement of
those goals. Essential elements of bargainingamtarg in situations in which one party
has total control over the other. For instance,teradaves, or lord serf relationships are
not bargaining relationships if the slave or sertatally devoid of power to affect the
interest of the lord or master. In contrast, whteeparties have some thing to exchange

and have alternative to submitting to the otheilg they have bargaining power.

When we speak of ‘Bargaining power’, we must alsmember that, as others have
noted, it is not an attribute that exists by its#lis not a quantity that an individual can
own, hoard or stockpile for future use against atiner party. Bargaining power does not
exist independently of bargaining relationship watiparticular party or parties and with
respect to particular or potential transaction.

The cost benefit model helps to understand thera@atiibargaining power that analyzes
the elements of bargaining power shows the relaslignamong those elements and
reveals the dynamics of their transactions.

2.3.1.2.1 Element affecting of bargaining power;

Perception (P), offers to meet the other's ne€@ld@N) ,Best Alternative to proposed
agreement (BAPA) , Accrued cost (AC) , cost of imgieg negotiation (COIN),
probability of performance , and Predictive accyréPA) , among other things are
factors which affects bargaining power as illugidaby Goldman and Rojot in their book.
Here are the excerpts taken from their book to sth@se elements.
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A) Perception (p).One of the elements of bargaining power is peroaptiuch of what
we believe is based on inadequate or inaccurate dat, those short comings rarely
detract from our confidence in those beliefs. Evskiled negotiator understands that
what counts in bargaining is not the reality; whatints are the parties’ perceptions of
reality. The element of bargaing power exists dalthe extent that they are perceived as
existing in the minds of the transaction particigai he situation, the environment and
the context may contain abundant resources anddabie opportunities to build up the
bargaining power of one or both parties. Howevieparties are not aware of these

opportunities or neglect them, they are unlikelati@ct the bargaining out come.

Thus , a significant factor in developing bargagpower requires:
1) Bring your perception in line with the reality;
2) Ascertaining the other side’s perceptions ofgh@posed transaction and available
alternatives and
3) Finding ways to favourably alter the other ssdjgérception.
Perception, therefore, is an element that has tdingeact upon all other elements of

bargaining power.

When negotiating, each party’s bargaining powdrased on his opponent’s perception
of the cost of agreeing and the cost of disagreeittly other’s proposals. Therefore, in
large measure our bargaining power is a functiothefway the bargaining situation is
perceived by our opponent not by ourselves. Acoglgli parties aiming at increasing
their own bargaining power must influence the oside’s perception.

B) Offer to Meet the others needs (OMON)

People enter negotiation to achieve particular alyes. Bargaining objectives can be
analyzed as a range between two salient pointshrmdoastitute the limits of the parties’
objectives; an ideal goal and a resistance poimt s the most preferred result (the goal)
and the least acceptable result (the resistant.jpdim negotiation each party is looking to
obtain something from the other side that he da¢ghink he can obtain more easily in

some other manner.

A party will stay in negotiating relationship givevhat the other party expects of him

and settle on the other’s terms if he wants badbugh what other party has to offer. The
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more one side depends on other to satisfy his né&eelsnore he will be inclined to settle
on the terms proposed by the other side. Thusreaaement of bargaining power is the
offer to meet the other’'s needs. The perceived s\eédegotiating parties are related to
each other in one of four ways. They may be peeckito be: common, compatible,
conflicting or incompatible. Common needs exist whepposing parties stand to
mutually benefit from a particular resolution orcéa of the resolution of the conflict.
Compatible needs are found when one side , thoaghgaining any particular benefit for
itself , can accommodate the other’s special netl eut scarifying any thing that it
needs. Needs conflict when one side’s gain isctiver side’s loss , with respect to
particular need. A negotiated resolution representg a partial accommodation of this
aspect of each side’s needs. Incompatible neezlsnaolved in a transaction if one
side’s needs could be met only at the expensetaheeting some need of the other side.
For example , if A’s packing machines are desigiogohickage parts in sets of 10 but B’'s
manufacturing process uses 12 of these parts mhea,tthen the contractual terms

respecting the packaging of shipments involvesnmzatible needs.

When a negotiation involves only common or compeatibeeds it can be called an
integrative or problem solving transaction. In marggotiating situations the parties’
needs are wholly conflicting or incompatible. Ifighis the case, the bargaining is
distributive. In purely distributive situation, setimes called an exchange transaction,
each side has the ability to accommodate somel @f &he other's needs but only by

failing to meet part or all of its own needs.

C) Best Alternative to the proposed Agreement(BAPA)

Soundguidance for effective negotiating of integrative (problesalving) transaction is
identifying the best alternative to searching alemtent agreement known as best
alternative to negotiating agreement(BATNA). Theitlifors of the book entitled
‘Negotiation: theory and practice’ uses anotheraplr Best Alternative to Proposed
Agreement (BAPA). According to these author’'s thergse, Best Alternative to
negotiated Agreement is misleading to the exteat thindicates that the negotiator's
bargaining power depends only on available alteradbrm of conflict resolution (that
is, some thing other than a negotiated agreem@ftgn, however, the best alternative for

a negotiator is to reach a negotiated agreemehnt seitne other party —for example, one
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who perceives his or her needs in a way that mongpatible with the moving party’s to

satisfy those needs. Otherwise, the best altematmay be to seek other conflict
resolution methods for accomplishing one’s goals.té the scholars on negotiation, a
skilled negotiator should be innovative as wellrg®rous in exploring what is best

alternative as to the proposed agreement.

D) Accrued cost

Whether successful or not, bargaining has its cdstese costs always include time and
effort, and often include out of pocket expenditiwe research, personal, consultants,
presentation materials, telecommunications, andikkiee Research shows that typically
the more people invest in project, the more willtogput their money on it. It follows
that the more that is invested in a conflict regolutransaction, the greater will be the
desire to resolve the conflict through that tratisas rather than incur a whole new set
of transaction costs in different efforts that miglot produce a more favourable result.
Indeed, at some point the budget resources avaifablthe transaction might preclude
opening negotiating with others.

E) Costs of impending negotiation(COIN)

The greater the cost a negotiator expects willdogiired to continue the negotiations, the
greater is the bargainer's motivation to abanddrad transaction and seeks the best

alternative to the proposed agreement (BAPA).

F) Probability of performance (POP)

Another element affecting negotiating power is esicle’s perception of the likelihood

that the opponents will in fact do what it promisé&bat is, each side’s perception of
other’s offer to meet its needs is discounted l@ydktent to which it anticipates that in
fact the other may fail to do what it promises. &y way to put this is that the

perceived probability of other’s performance altidwes net value placed in the other side’s
offer to meet one’s needs (OMON).

g) Predictive Accuracy
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One lesson taught by the concept of bounded rdifipns that one can rarely assess
with 100 percent reliability the true net eithervaliat is proposed or the alternatives to
that proposal. Unforeseeable events, lapses idbginalysis, and gaps and mistaken
information, all detract from the predictive Accoya(PA) of the BAPA or COIN.
Therefore, in weighing whether to turn to the altgive to the proposed agreement, a
negotiation should discount the attractivenesshat alternative to the extent that he or
she has a high or low level of confidence in theusacy with which that alternative has
been assessed. And, not surprisingly, researchiremnfthat greater the uncertainty
respecting the value of the alternatives to thep@sed bargaining proposal, the greater is

the prospect that a negotiator will accept a pregaettlement.

2.3.2 Perceived advantages of negotiation

One special attribute of negotiation as a metha@®dlving difference is flexibility, both
with regard to the manner in which the parties peacand with respect to the ultimate
accommodation reached. It allows difference to lbgusted in a way that either
maximum mutual gains or meets at least some nefeal$ marties to settlement. A third
attribute is that it implicitly recognizes the dignand worth of all participants since
negotiated resolution requires the parties as$enally, unlike some other methods of
resolving difference, negotiation takes in to actawnofficial as well as official values —
that is, it can reflect values that are importanthe parties even though these values not

have legal status.

2.3.3 Perceived disadvantages of negotiations

The following points might be taken as the disadages of negotiation. Firstly, as
negotiation is all about bargaining, the partiegsehno assurance that they will reach a
settlement. Nevertheless, the process requiresnastment of time, effort, and often
other expenses. Secondly, the soundness of thiitiesomay be impaired if the parties
miss present their goal or the back ground inforonatr if, after agreement is reached,
circumstances change from what one or more padmggipated during bargaining.
Thirdly, some times negotiated settlement doessatsfy community mores or relevant

and lawful interest of third parties and thus, nb@yunenforceable or subject to one or
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more participants to criminal penalties. Accordingt is not always the most desirable

means of resolving conflict.

2.3.4 Legal effects of negotiation agreement.

What do you think the effect of a duly concludedatetion?

Negotiation settlement is a daily practice in amycisty. After back and forth
communication between disputing parties on thegagiieement, they will reach an
agreement and their agreement also has legal @ifecided that parties respect what the
law prescribed as requirements. The law not onlgoses limits that shape both the
procedure and substance of negotiation, but adseffiécts among the negotiating parties.
In some situations the law prohibits negotiatedesaent The most obvious example is
where the agreement requires one or more partieagage in unlawful conduct such as
a non complete agreement or other agreement whigiht wonstitute a restraint of trade.

If the parties conclude negotiation in line witle tlaw, this agreement will have effect on
the agreed parties. Currently, the general policthe law favours negotiated settlement
of current and future disputes for the obvious fietleat which settlement brings- less
litigation and cost in terms of time and money tloe parties and the courts. Settlement
agreement is, therefore, considered as contratisebr negotiating parties.

In general, terms of agreement lawfully concludedtlie negotiating parties shall be
binding on them as though they were law. This isn&an that though the requirements
for valid negotiation agreement differ from countoycountry , an agreement which is
established with the free consent of the parties dispute and as to the specific
requirement specified by the law at hand , theeagent will be binding upon the
parties. In the next chapter you will look at legdfect of negotiating agreement in

Ethiopia

2.4 Mediation /Conciliation

In the preceding sub-sections you have dealt vibtbtutinegotiation and its features. In

this part you will get answers for the questions:
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What is mediation /Conciliation? And their diffecenfrom negotiation?
Are mediation and conciliation the same?

What merits and demerits does mediation have?

What are the roles of mediator?

What would be the legal effect of mediated agreg¢fhand so forth.

2.4.1 Meaning of mediation /Conciliation

The history of mediation only begins to define whitis. Many questions about
mediation are answered by understanding what medias and what it is not. The
practice falls along a spectrum that defies atsti&finition. The specifics of mediation
depend on what is being mediated, the partiesdispute, who is doing the mediating

and the setting in which mediation is offered.

Mediation / conciliation is an alternative to viote, self —help or litigation that differs
from the process of counselling, negotiation, andlti@tion. It can be defined as the
processes by which the participants, together with assistance of neutral person or
persons, systematically isolate disputed issuesrder todevelop optional alternatives
and reach a consensual settlement that will accatateo their needs.
Mediation/conciliation is a process that emphasibesparticipants’ own responsibility
for making decisions that affects their lives. dttherefore a self-empowering process.
Thus , it is purely different from negotiation sonyj as there exist a third party

involvement.

The more useful way of looking at mediation / cdiation is to see it as a goal —directed,
problem —solving intervention. It is intended tsokve disputes anteduce conflict as

well as provide a forum for decision making. Eveali elements of the dispute may not
be resolved, the underlying conflict can be undedty the participants and reduced to

manageable level.

Though some people mention the difference in mearbetween mediation and
conciliation, others unlike argue that both worde 80 mean the same thing. And the

argument which supports the interchangebility of ttwo words prevails. In both
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procedures a successful completion of the procgedmesults in a mutually agreed
settlement of disputes between the parties thouglsome jurisdiction, mediation is
treated as distinct from conciliation in as mushramediation the emphasis is the more
positive role of the neutral third party than cdiation. Still others say that conciliation
is “non-binding arbitration” whereas mediation ienmely “assistednegotiation.” As
already said, these factors where the role thahéharal third party can play depend on
the nature of the disputes, the degree of thengitiess of the parties and the skill of the
individual neutral. In this teaching material media and conciliation are as

synonymous. In Ethiopia the word conciliation iedis

2.4.2 Features of Mediation /Conciliation

Mediation, differ from arbitration where the outsiddecides for the parties (their behalf)
how the matter is to be resolved. Although a mediatay recommend or try to influence
a party, he or she has no comparable decision mgkivers and practical or legal
ability to compel any party to do or refrain frominlg any thing. This is to mean that

mediation is not binding.

Practical purpose of mediation is settlement. Tadifate the settlement, parties normaly
insert “with out prejudice clause” in their discimss A “with out prejudice” process

does not alter a party‘s legal right. No admissioimferences are drawn from the fact of
participation. A” with out prejudice “communicatiois a protected one that shelters
under the confide settlement attempts and can atierl be used to harm the
communicator. Admissions against interests madmgltine course of with out prejudice
discussion are not be used against the admittiny pa its detriment, such as to prove

facts or issues in a law suit.

Mediation could be annexed to the court systenassm become a judgment of the court
if the agreement is reached. The parties may défieéssues to be settled by themselves
or the mediator may assist them in this regard. €k&nt to which the mediator
interferes in the negotiation process can varyelyidon a continuum ranging from mere
as chairperson , to very structured process inlwtlie mediator go so far as to suggest

settlements to the parties.
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2.4.3 Perceived advantages of mediation

When used in the contested of on going relatiopsshmediation allows underlying

issues and emotion to be addressed and resolvedl scaallows the relation ship to be
continued in the future . Thus, mediation is comiyparsed in the area of family law. As

the decision is reached by the parties to the thsmstead of being imposed on them,
there is a great satisfaction with the dispute ltggm process and out come, and
consequently, greater compliance with the resiile process is less confrontational than
adjudication and so reduces the likely hood of @ritoss mentality and provides a frame
work for the future dispute between the parties.ofgposed to adjudication, mediation
process is faster, cheaper and less formalizedth, inoterms of process and in tailoring

results. This increased flexibility allows the nee&d particular parties to be addressed.

2.4.4 Perceived disadvantages of mediation

As of the perceived advantages, there are alsot stwonings of mediation: it is

inappropriate where parties to a dispute are atdéalance of power, or where there is a
history of physical violengeas one intimidate thather, it also increase cost if mediation

fails and arbitration follows; unrepresented pdayya lawyer may be disadvantaged than
the presented one. It is also questionable whetigeperceived advantages of mediation
are possible if the process is involuntary. Thaee @ncerns regarding the ability and
gualification of mediators, and whether they shcdaddsubject to professional standards.
Finally, the use of mediator as alternative to tadjudication may result in second class

justice for low —income and disadvantaged peoples.

2.4.5 Mediation proceedings and the roles of mediat(s)

Mediation involves an impartial, independent thpdrty, mediator, helping disputing
parties to reach a voluntary, mutually agreed smiutThe disputant, not the mediator
decides the terms of the agreement. The only fonctf mediator is to assist the

disputants to over come any obstacles during tiegiptiation, to determine the dispute in
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the hope that disputants and mediator will develmgative solutions that satisfy their

interest.

To achieve this purpose there are various stagesnédiation with their own
characteristics which demand different skills dfiator. Writers divided these steps in
to different stages: some of them make the steparnd others make it seven.

Here under you will see various stages of mediaffmediation proceeding) and the
function of mediator in each stage.

A) Introduction and setting frame work

The mediator is responsible for the condition whichvails at the mediation. After the
mediator welcome the disputing parties, he willlaxpthe process and his/her approach
to the disputants and try to make them at ease twéhprocess. The mediator at this
stage should inform the disputants that he his tigdaand neutral. Further more, apart
fro his impartiality and neutrality, he should tiike parties that he does not have the role
of judge or arbitrator since he is there just talfi@te the negotiation process between
the parties. At the same time mediator set groutesr/rules of courtesy and introduces
the same to the disputants so as to attain fulpedion of parties to listening each
other, to be open for the persuasion and to haverward looking to avoid their
difference through smooth dialogue.

The rules of courtesy may include the following teams and others depending on the
nature of dispute or issues involved thereof.
1) Disputants should respect the view of the othetypar
2) Disputants can leave the mediation at any timetheg will not be coerced in the
solution.
3) Mediation could be taken place with the presencmediator and parties in the
same ceiling or private meeting with the mediator.
4) Information discussed in mediation is confidentialissues revealed during
mediation process remain secret.
5) A mediator can not be called as a witness at theduproceedings and that the
mediator notes can not be cited.
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B) Statement taking

After the ground rules have been set and acceptedebparties, each party in a dispute
explains the dispute from his perspectives. Depandn the case or the emotion of the
parties involved, the process may or may not takeer period. At this juncture, the
mediator makes sure that there is no interrupttbile one of the parties expresses his
feeling. In addition he would take note concerrimg interest of disputing parties and the
preliminary ideas for settlement. In this regarok, instance, Art. 3320 Civil Code of
Ethiopia imposes duty upon conciliator (mediatar)ensure that parties in mediation
process express their view. Other important fumsti@f mediator at this stage of

proceeding is summarizing and checking the accusltlye arguments of parties.

C) List /agenda construction

This stage is for the mediator to conduct openigesgo ask the disputants questions, to
clarify perceptions and underlying interests. Rarguggest topics, agree on the list of the
issues, and agree on the priority of agenda toikaussed. While the parties forward

their opinion on the matter, there might be wordscl offend the other party and the

mediator need to substitute these words with pesianguage. Generally the mediator
here attempts to identify agreed upon facts aneesss

D) Exploration

Following determination of the agendum, partied digcuss the lists. The mediator here
encourages parties to talk each other directlyaaag the dispute or the issue is their. The
mediator directs parties move from blame to undedsteach other's position. At the

point where parties face difficult items, mediaéssists them on resolving the issue.

E) Separate meeting(caucuses)

A separate meeting (caucuses) is one of the tegbgiqised by the mediator in
conducting the meditation process. At the openicessd mediator and disputants, real
intention and interest of the latter may not beesd®d and to get the real intention of

parties mediator can arrange separate meetingeaith of the disputants. Such meetings
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are an opportunity for the mediator and each partgxplore frankly and in confidence
the issue in the case and option for settlemerd.BEmefits of having caucuses by neutral
party include;
I. It enables mediator to build closer relation shithwarties
il. It avoids firm position of disputing parties thaey hold as the time of joint
session.
iii. Allow for deeper and sustainable discussion onighee with out argument

or interruption

F) Option generation, negotiation

There are several ways of generating options. Theses include: writing, interview,

survey, bench marking and brain storming sessiore &f the main ways to generate
option is brain storming. It is conducted by ouirig the aims of the session by mediator.
It is conducted to identify problems to generatesible ideas as a solution to the problem
identified by drawing on people’s own experience &m the problems, and to help the

participants to develop a new skill that they coude themselves in the future.

After generating all possible ideas or optionssitiseful for an efficient brainstorming
that the facilitator looks for common theme or gatges and grouping the problems and

ideas.

F. Selecting an option.

At this stage of mediation process, the mediatdr aliow the disputants to assess the
options generated and comment on options that neyfehsible or that may be
impractical. The mediator may afford objective enid or bench marks to help disputants
in choosing a best option and the ones which isceord as fair by both parties.
Mediation would be much more effective if the papants do have standards by which
they rely on their proposed solution for amicabtdution. The criteria may include

market value, depreciation cost, etc.

G. Closure
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As discussed in the previous sub-sections pamties dispute often put the BATNA

while they negotiate to end their dispute amicaBlggsed on the BATNA they evaluate
the proposed solution suggested by the other @artyaccept the proposal if it is better
than their BATNA. If the disputants reach an agreetnthey can put their agreement in
writing. The parties can then determine with thsistance of the mediator, what steps
they need to take to implement the agreement. S&aschvhen, where and how the

agreement has to implement will be determined.

If there is no agreement, the mediator can a#isésdisputants to determine whether

there are any issues that they can agree on.

2.4.6 The roles of lawyers in mediation

Lawyers may assume different participatory rolesngdiation. A lawyer may represent
his client and negotiate on his behalf. In caseafrt annexed mediation particularly,
clients would favour if their lawyers involved indt process.

Lawyers would enable their clients to assess libgaconsequences if the latter take their
dispute to courts, and also disputants would giicent information about the working

atmosphere in court.

Lawyers should be able to inform disputants of thlevant law and suggest possible
court out come. However, the extent of his helpusthde limited to general information,
to the extent of defining the legal issues. Lawysnould not serve as legal advisors or
should not direct the decision of the clientsiie lwith their interpretation of the law as
applied to the fact of the situation. Even aftereagnent of disputing parties is reached,
lawyers can play great role to draft the agreenwéntheir clients through mediation
process.

Indeed, there are various arguments about the ppate roles of lawyers who serve as
mediators. The first line of argument is the oneicWwhequates mediation with
presentation and raises ethical values that prishtbe practice of attorney mediation.
Second argument on the opposite supports the folanyer as mediator in carefully

prescribed conditions.
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2.4.7 Legal effects of mediated agreement.

The purpose of mediation is to enable the partesrtive at a mutually acceptable
resolution of the dispute in a cooperative andrimf manner. If the matter is settled at
mediation, the mediation agreement, as observed fnactice and contents of laws on
this regard, is considered to be a contract amhisrced under the general principle of
contract law. The Ethiopian law, for instance, Haes similar position. Art. 3320 of the

civil code requires conciliator to draw up the termf compromise when the parties
settled their dispute amicably, i.e. through medmat Art. 3307 C.C also defined

compromise as one forms of contract. The provigieads as “A compromise is a
contract whereby the parties, through mutual casioasterminate an existing dispute or
prevent a dispute arising in the future.” If asfgparties in their compromise renounced
all of his rights ,actions and claims , he will $@osuch rights , actions and claims for
good. We can also understand from art.1731 of tl@& tGat contractual agreement is a
law between contracting parties and parties arg lolotind to respect their promise.

2.5 Arbitration

Before looking the discussion made here under, @Wbatou think is arbitration process?

Is there any difference in the above two ADR me@mas?

Arbitration is typically an out- of- court methodrfresolving a dispute in which a party
submits a disputed matter to impartial person &tgtrator) for decision. The arbitrator
controls the process; listen to both sides and raadtecision. Like a court trial only one

side will prevail, but unlike court litigation apgleon the merit of the case is limited.

In a more formal setting the arbitrator will contldeearing where all of the parities
present evidence through documents, exhibits astdrteny. The parties may agree, in
some instances, to establish their own proceduradoministrating organization may

provide procedures.

2.5.1 What is Arbitration?
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Until now you are familiar with the meaning of twajor alternative dispute resolution
mechanisms, i.e. negotiation and conciliation /m&oin and now you will be acquainted
with the concept of arbitration. Though most of thefinition given upon the word

arbitration do have similar gist (theme), there agous definitions as the persons who

define the word are different.

As of Byrne’s law dictionary, quoted in the booki#ed ‘Law Regulating to arbitration
and conciliation arbitration’, ‘Arbitration” mearithe determination of disputes by the
decision of one or more persons called arbitrdtofs. to the same source, every dispute,
which might be determined by civil action, may bémitted to arbitration. The author
of the same book also specified the following megni
‘Arbitration’ is the substitution by the consent thie parties of another
tribunal for the tribunal provided by ordinary press of law, a domestic
tribunal as distinct from regularly organized couproceeding according
to the course of the common law depending upordhetary acts of the

parties, disputants, on the selection of judgeheir choice.

Arbitration is a settlement of conflict by the dgon of not of regular and ordinary court

of law but of one or more persons who are callédrators.

But all the definition above connote that arbitvatipresupposes binding decision from
the arbitrators. Whereas some writers use the wadoitration irrespective of the decision
that appointed arbitrators would give: whethersithinding decision or non binding

decision. In binding arbitration, the arbitratorshide power to render a decision that
decides (concludes) the dispute in a legally bigduay by issuing an award. The award
can be enforced against a party in the same wayatlbaurt judgment can be enforced,
such as by seizer and sale of property. If arlatnas not “binding”, then it is “advisory.”

In advisory arbitration, the parties can choosethdreor not to abide by the arbitrator(s)

decision.

Some proponents on arbitration, apart two kindsamsitrations: as binding and non-
binding, refuse the applicability of the word araiton for non- binding decision of
arbitrator(s). As to these people, the word arbidrais used only to show a process in

which an arbitrator would give an award which iading upon the conflicting parties.
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Agreement of the disputing parties to submit tlggspute to third party and the latter to
give his opinion (non- binding decision) upon disgpoould not be called as arbitration as

to the above opinion. The most widely applicableameg of arbitration is the former.

2.5.2 Early History of Arbitration

So as to grasp some of the incidents on the pregkarbitration as one of dominant
alternative dispute resolution, we consider wortmtioning its historical development in
India and England as one can appreciate differenteat of arbitration law in both

countries at different time.

A) Inindia

To begin with, while every arbitration is the reasoil consent of the parties in each case,
but there was no such element of individual cong@npanchayat’ proceeding in India.
The jurisdiction of the village panchayat seembdaustom.

Though panchayat system of arbitration was notgdienl totally, the advent of British
rule in India resulted in the coming in to existernd the Bengal Regulation of 1772. This
regulation came up with a provision which recomnsepdrties in a dispute to submit
their dispute to arbitrator and considers arbibrathiward as if it were given by the court.
Following Bengal Regulation of 1772, there weressmutive regulations 1780 and 1781
to provide further facilities for arbitration. Rdgtion of 1781 affirms the finality of
arbitration award made by the arbitrator except doeruption or impartiality of

arbitrators, on the case arbitrated, is proveddil of two witnesses.

The original Hindu idea of panchayati arbitratioopded for appeal to higher tribunals,
but the regulation of 1781 imported the idea trsathee arbitration tribunal was of the
parties own choice, the parties must be held bduyniis decision, except in the case of

misconduct of the arbitrator.

The Bengal Regulation of 1993, on the other harmime up with additional concepts: it
empowered the court to refer certain suits to eatdin with the consent of parties where

the value of the suit did not go 80 beyond sid®a’200 and the suits were for counts,
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partner ship debts, non performance of contracts Apart this substantive issue to refer
case to arbitration by court, where parties in spulie agree, 1793 Regulation specifies

procedures to be followed during arbitration.

The first civil procedure (C.P.C) was placed on #tatute book in 1959 and the law
relating to arbitration was incorporated in chapset of the same code. Even the
procedure code enacted 1908 incorporated proviggarding arbitration in the second
schedule and section 89 and clauses (a-f) of stibse(d) of section 104. Parallel to
these provisions were the provisions containethénimdian arbitration Act. Act of 1899,
which apply to cases where, if the matters subdhitbearbitration were subject of a suit,

the suit could, whether with the leave or otherwizeinstitute in a presidency town.

Then came the Arbitration Act of 1940 which repdaad replaced the arbitration Act of
1899 and also the second schedule of the codevibpobcedure of 1908 and section 89

and clauses (a) to (f) of subsection(1) of sectio.

As to Sujan, in India, “The practice obtained ire theginning was that each party
appoints his own arbitrator usually his advocatgaged for the case, who while sitting
as arbitrator, normally advocates the cause otlest.” Since arbitrators advocate the
interest of their client, it was hardly possibleréach in agreement and they were forced
to refer the case to a single arbitrator, umpitasTvas found to be time consuming and
it was realized that if ultimately the dispute hadbe determined by the decision of a
single person, umpire, why go through the procéskial arbitration? Why not appoint a
sole arbitrator to begin with. Then the questiorselection a sole arbitrator had to be
settled either named in the agreement itself or tefbe appointed the designated

authority or institution.

It was also progressively realized that the sedactif arbitrator had to be tailored to the
dispute as the real advantage of arbitration owartditigation was that the parties could
select a specialist in the line in tune with théura of the dispute while parties in court
could not. This advantage would be lost to theigsif the arbitrator was named in the
agreement in advance as the nature of the dismutiel ot be predicted at that time.
Again it was realized that empowerment of desighaigthority had also its own minus-

the named arbitrators, most often, favor to ong@utiag parties with some relation.
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Latter on government to reduce corruption and suétk of arbitrator who is appointed
by government, introduce a term in the arbitratiause that arbitrator must give reasons

for award he/she made on a claim quantified foretban Rs 50,000.

In order to avoid corruption, curb it and contrbetsame government of India gave
emphasis for the establishment of arbitral tribuAal of the 1940 Indian Arbitration act,

the award of on arbitrator will not have a legadffect unless it get the blessing of the
court. As to this arbitration act, the court cahy femit the award back to the arbitrator
(2) set it aside (3) Pass a decree in terms theFawdl supervisory power was rested in

the court of law.

The 1996 Arbitration and conciliation Act substi#dtthe arbitration act of 1940 and

curtailed the power of court and the arbitratioraethis given teeth.

B) In England

Arbitration has an ancient origin in England, naynelthe practice adopted by merchants
and traders by which they referred disputes ari$omgn matters of accounts or other
trading for settlement to persons specially seteéte the same purpose. Initially only
disputes related with personal chattels or persanahg could be submitted to arbitrator,
however, later on dispute on other maters includisgute related on real state also were

referred. But the practice was governed by the comiaw.

The English courts started with violent prejudicgaiast arbitrations as attempts at
ousting the jurisdiction of the king's court, antt @mmon law the authority of an
arbitrator, at any time before the award, coulddeked at the pleasure of any of the
parties to the agreement for arbitration even wlhlbeesubmission was in writing, by

bond or deed, or by the judge’s order or rule thatc

It was identified that the common law applicableatbitration was not satisfactory and
demanded more clarification and as the result Aatidn Act of 1697 was enacted. And
farther amendment was made by Procedure Act 18&d.nfain purpose of this Act, as

Sujan, was to make arbitration submission moreibgdn the parties ; to make decision
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of arbitrators more easily enforceable; and toedynother defects which were brought

in to light as the importance of arbitration insed.

From the above description about the developmerdriofration rules in England and
India, one can easily understand the contentshofration rules in each era and what its
development looks. This in turn would enhance théeustanding of the subject matter,

i.e arbitration, by the reader of this material.

2.5.3 Preliminary Considerations of Arbitration

There are issues which have to be considered itratrbn in order to further understand

the applicability of the system.

2.5.3.1 Arbitrability

What do you think is Arbitrability?

In order to talk about arbitration in arm lengthistf we have to know issues which are
arbitrable and which are not. To state otherwisemes disputes are not subject to
arbitration due to different reasons, for instanuahlic policy might be one reason to
exclude an issue from arbitrability. The issue riteability, therefore, concerns whether
a particular dispute is properly the subject ofteation.
Zekarias kenea quoted the proposition of RedfemHunater on the idea of arbitrability
as follows:

‘The concept of arbitrabilty is in effect a pubpolicy limitation upon the

scope of arbitration as method of settling dispukssch state may decide,

in accordance with its own public policy considésas, which maters

may be settled by arbitration and which may not.tHé arbitration

agreement covers matters incapable of being selijedrbitration, under

the law of the agreement or under the law of tlee@lof arbitration, the

agreement is ineffective since it will be an unssdable. Moreover,

recognition and enforcement of an award may besexduif the subject

matter of the difference is rot arbitrable underethaw of the country

where enforcement is sought.’
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Disputing parties, thus, have to first determineethier their dispute is arbitrable or not
before they referred their case for a arbitratorowh appointed to give decision or
opinion on the case. States, as to their real ¢ondi determine which matters are
arbitrable or which are non arbitrable. Under ¢aaghree you will be familiarized the

issue of arbitrability in Ethiopia.

2.5.3.2 Arbitration agreement

- Other important concept in arbitration is arbitvat agreement. If so, What is
arbitration agreement?
« Is there any difference b/n arbitration submissiod arbitration clause?

- Can you mention the requirements of arbitratioreament?

Arbitration, as one of out of court dispute set#tdevice, most of the time if not

completely, depends on the agreement of the dispyiarties to resolve their difference
through it. To state otherwise, arbitration is abssible without the consensus of the
conflicting parties to submit their difference ttord party, arbitrator and thereby to be
bind by the award given thereof. There fore, panwho intend to resolve their current or
potential dispute by arbitration have to expres# ttonsent by agreement, mostly known

as arbitration agreement.

The word arbitration agreement as defined in Indidntration and conciliation Act of

1996, specifically in section 7 thereof is statedalows.

Arbitration agreement
1. In this part ‘arbitration agreement’ means an agrent by the parties to submit
to arbitration, all or certain dispute which hawésen or which may arise b/n
them in respect of a define legal relation shigatker contractual or not
2. An arbitration agreement may be in the form of taaltion clause in a contract or

in the form of a separate agreement.

In arbitration agreement parties need to have lingiiess to abide by the decision of the
arbitrator(s). Essentials of arbitration agreenyanaviding for arbitration are that there

Page | 51



must be an agreement b/n the parties and the paniist be ‘adidem’ and that there is
intention of the parties to have their dispute ifiecences referred and decided through

arbitration.

In Ethiopian words arbitration agreement, submissamd arbitration clause, which

connote the same thing, are used in the Civil Gaatk Civil procedure Code and refer
negotiated agreement of disputing parties to restiieir dispute by arbitration. The only

difference, if it is considered as a differencelit b/n arbitration clause and arbitration
submission is that in case of arbitration clause dgreement of the parties to arbitrate
their difference by arbitrator is inserted as aistain the main contract which is made by
the parties. Whereas in arbitration submissionrthgreement exists independently of

main agreement-contract (there is separate agrégmen

That is to meant that while persons enter in tallgginding transaction or relationship

with other individuals, they may, apart their malvligations they assume for each other,
include in their agreement a clause to settle déespuise out of the contract or legal
relation by arbitration. This is known as arbitoaticlause. Arbitration agreement in a

contract called arbitration clause is fully distifrom contract in which it is included.

Unlike arbitration clause, arbitration submissignan agreement of conflicting parties
usually to settle their current difference throygivate judge(s). Phrases ‘submission
agreement’ and “arbitration clause” are enshrinedeun art 3325 and 3328 of the civil

code Ethiopia respectively.

Art 3325, thus, defines arbitration submission asntract where by the parties to a
dispute entrust its solution to a third party, trbitrator, who undertakes to settle the
dispute in accordance with the principle of Law3ub article 2 of the same article
stipulates further that arbitrator may be ordergdhe disputing parties to establish a

point of fact with out making decision on the legahsequences following there from.
Art 3328 of the civil code, on the other hand, sadlbout ‘arbitration Clause’ though the

sub article of this article uses the ‘arbitratiabsission’ instead of arbitration clause as

of the topic article.
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As arbitration submission and clause are contréoesrequirements for valid contract in

the general part of law of contract should befili#d for their validity.

Different scholars, nevertheless, share the dishature of arbitral clause (submission)

than other ordinary contracts though it is contkacitself.

Ato Bezza work shimelash, for instance, directifedithe work of Lord Macmillan to
show the peculiarities of arbitration submissiofikenother types of contracts. To re-cite

the paragraph on this matter it reads as:

....The other clauses set out the obligations whiehparties undertake to
wards each other, ‘Hincinde’, but arbitration claaigloes not impose on
one of the parties an obligation in favor of thénast It embodies the
agreement of both parties that if any dispute aigeth regard to the

obligation of which the one party has to underta&ethe other, such

dispute shall be settled by a tribunal of their cvamstitution.

Then, in arbitration clause, as stated above, ltigaiions that the parties undertake are
not towards each other but rather they both unkierta submit the resolution of their
dispute to a person or person(s) called arbitréion

The other feature of arbitration clause is thatrggates of kind of obligation b/n the
disputing parties to submit their conflict to thipdrty for resolution and the other is b/n
disputing parties and arbitrators. To state othisewarbitration clause (submission) not
only imposes obligation on the disputing partiestwbmit their dispute for arbitrator (S)
for resolution, but also on the arbitrator, he/ghevilling to arbitrate the case, to give

arbitral award (opinion)

The fact that parties are able, through arbitr@lisé, to create their own private regime of
administrative of justice is another peculiarity #is mechanism parties can have their
own private judges out side the court system dnthay both continue subjecting
themselves to this system through out, there igsaipility to settle their difference up to
the end with out the intervention of governmentisstice machinery, court or

administrative tribunal.
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B) Validity requirements for arbitration agreement

As far as arbitration agreement is a contract guglirements for the validity of contract
have to be ensured. In deed these requirementgifiasyfrom one state to the other. In
Ethiopian to establish lawfully sustainable agreetnthere are requirements which have
to be respected by the contracting parties. Af816f the civil code enumerates
requirements of valid contract in their generalitiie article reads;

Art 1678 Elements of contract

No valid contract shall exist unless.

a. The parties are capable of contracting and give ttensent sustainable at
law.

b. The object of the contract is sufficiently defiremd possible and lawful.

C. The contract is made in the form prescribed by igany.

Therefore, parties in arbitration agreement shdolldw the above general requirements
apart specific requirement(s) that apply(s) totesbion agreement. In addition to general
requirements mentioned under art 1678 above pamtiearbitration agreement are
expected to conclude their agreement based onaspequirements for the same. In Art
3326(1) Civil code for example states that “Theamy to dispose a right with out
consideration shall be required for the submisswoarbitration of a dispute concerning

such rights”

When parties need to submit their dispute to beolved by arbitrator, the first
requirement that parties have to ascertained is whather they do have the right to
dispose a right on which they try to submit to @abion freely (with out price) or not.
Nevertheless, the person should not always be areowf a thing (right) to have the
right to dispose a right with out consideration.eThight might emanate either from
agency relationship by agreement of agent and ipahor by the dictates of the law as
witnessed in art 2179 of the Ethiopian Civil codgen if the right to dispose a right with
out consideration mainly attached with being an emarf the right, this right might be

acquired by being an agent some one who is the rosfribe right.
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2.5.4 Varieties of Arbitration

Q13. What sorts of arbitration varieties do youwkfo

Arbitration might be divided having in to considiéoa different measurements.

Accordingly arbitration may be: Ad-hoc arbitratjocontractual in built arbitration,

institutional arbitration and statutory arbitratidret us look briefly each of them.

1)

2)

3)

4)

Ad-hoc arbitrationis form of arbitration where the procedure of @gtion, an most
of the time, set by the disputing parties themesParties in a dispute need not stick
on the institutional procedure. The national lawthed place of arbitration avoids any
problem arise of ad-hoc arbitration.

Contractual in built arbitrationcame to juncture due to increasing of business
transaction with complex phenomenon. While busines$ation increased,
presumably clashes b/n parties in the transactiaratural, and this scene called for
regular machinery in the shape of in built arbitmatclause, an integral part of the
contract covering present or future disputes amel siystem devised was reference to
named arbitrator or on arbitrator to be appointed besignated authority.

Institutional arbitration- this is another form of arbitration and probably stno
conducive for the parties’ as the parties agremdwvance that in the advent of future
disputes they will be settled by arbitration by temed institute of which one or
more of them were members. In institutional arbibra parties’ dispute is arbitrated
according to pre- establish rules of the institativhich most of the times known to
disputing parties. The Arbitrators mostly, are aghnaamed specialists.

Statutory arbitration:- the above three kinds dfiteations are constituted by the
consent of the disputing parties. Where as Statwdoitration is an imposition by
law which governs the parties in dispute- partiesuéd submit the case to specified

person or institutions for arbitration to resolfaeit case irrespective of their consent.

2.5.5Arbitration and litigation

“Some times critics adirbitration complain that it is ‘really just couft’ Do you agree

with this statement? If so please state your mg@3olf not, what is your ground to have

such position?
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Even though there are common features of arbitratind litigation, there are also
grounds which differentiate both of them. It isrtean that there are features which
intersect arbitration and court adjudication. @lemki summarized the similarity and
difference among the two dispute resolving mectmasisHere under we present the
comparison made by this author in his book entitlHte corporate counsel guide to

dispute resolution’.

Comparing civil arbitration and litigation

Arbitration-resembles litigation

Adversarial process- parties bring contending pmsstand try to convince decision-

maker to rule in their favour.

v" Rule of natural justice apply (i.e. notice, fairggisnpartiality)

v Decision is made according to the law (unless @adgreed to use

v Obligations of disclosure to opposite party (altjlounay be streamlined and focused
) apply

v Principle of res judicata and issue estoppel apply.

v' Appeal is possible unless expressly excluded

Arbitration awards like court judgments are enfatde at law.

Arbitration- differs from litigation

v Disputing parties incur costs accommodation (faes) (e.g. room rental fees, court
reporters)

Parties pay the decision makers fee

Hearing and other procedures are flexible and mé&dr

Arbitration decision is not precedential; stareisisddoes not apply.

Process in both private and confidential.

AN N NN

Process can not be initiated with out the conseall parties either by way of arbitration

clause or an agreement to arbitrate
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v A third party claim by a defendant does not exidess the plaintiff and the third party
both agree

v Parties select the decision maker.

v parties choose the decision- maker

2.5.6. Perceived Advantages

Bearing in mind the above comparison, try to list those main merit and demerit of

Arbitration.

Arbitration may allow a dispute to remain privad@d the publicity inevitably associated
with litigation may be avoided. The public interesalso served because the parties bear
the costs of arbitration themselves. Arbitratiomisre flexible than litigation. The parties
have control over their own dispute, the procedtobswed and the principles applied to
resolve it. This increases the satisfaction of dputants with the process and the
outcome. Arbitration is also faster, and conseduetgss expensive, than litigation.
There is no precedent value in the decision regdeed concern for future cases will not
impact on the decision. As the procedure can béued to be far less formal and
intimidating than court, the confrontational atmiosge of the dispute is diminished. This
is especially important in maintaining ongoing Imess relationships. If experts are used
as arbitrators, the process should be more efficeamd results maybe more in accord (or
perceived to be more in accord) with the expeatatiaf the parties, when they are in the

same field as the expert.

2.5.7 Perceived disadvantages

Arbitration may not always be faster, less expamsand less formal. It may be more
expensive and time-consuming than litigation if @wbitration agreement, choice or
conduct of arbitrators, procedure, or award islehgked. In addition, there are concerns
regarding ability and qualifications of arbitratoesxd whether they should be subject to
professional standards. Generally, arbitral dengsiare not reviewable for errors of fact

of law, which may lead to unfair results.
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2.5.8 The Role of Arbitrator

Arbitration, as already stated, is a procedureatflisg disputes in which both disputing

parties, except in case of non- binding arbitrgtiagree to accept the decision of the
arbitrator as legally binding. There fore, the rofearbitrator is more or less similar to the
role of judge. But still there are some ambiguitesthe role of arbitrator because arbitrators,
particularly party appointed arbitrators, consideemselves as advocators of disputing
parties than their being a judge. Even practicektiae laws of countries on arbitration except
the role of arbitrator as judge and allow themdove disputing parties as an advocator in

some conditions.

Having this clue in mind,

- What is (are) the role(s) of arbitrator to you?

- Should arbitrator as a general rule be requiredetampartial and or independent of the
parties?

« If so, is there any exception to this?

« Is party appointed arbitrator required to be iniphto wards the party who appointed
him?

« Do parties have the right avoid rule which prohmrtiality and/ or dependency of

arbitrators?

Even if the role of arbitrator may differ from oneuntry to another, analyzing the above
guestions and resolving the same based on thenlawcountry at hand would give better
understanding on the role of arbitrator.

2.5.8.1 Impartiality of arbitrator

The issue of partiality or impartiality has somathto do with the role of arbitrator. Most
of the time arbitrator has the role of a judge tiiohe/ she is privately appointed unlike
government appointed judges. When ever judges reddeision they have to bee
impartial to the parties at a dispute so as to tamin‘justice.” similarly the rule of
impartiality should apply in arbitration processtadlifferent scholars. Scholars express
their view as “ partiality is by far the most graufor which an arbitrator be disqualified

since Justice must be beyond all suspicion aseantttependence and impartiality of the
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judges, and this basic principle of justice in t@rt is no less fundamental in the case of

justice administered by an arbitral tribunal”

As to the above expression, impartiality of arlidrahas paramount importance as of

what judge is expected.

Arbitrator, as a principle at least, should condacin impartial way: his conduct should
not indicate any sort of biasness. Moreover, atotrneed to avoid circumstances which
lead to ‘reasonable apprehension of bias’ , that seenario which gives a fair- minded
person reason to doubt arbitrator impartiality. @itans which create reasonable
suspicion on the impatrtiality of arbitrator areimite: relation ship b/n arbitrator and one
of the disputing party; arbitrator’s loss or gamt @f the award and other similar cases

might be possible examples.

Concerning impartiality of arbitrator scholars dhte conclude as “It is difficult to find
an argument against the preposition that each parybitration is entitled to be treated

fairly and impartially”

What is impartiality then?

It is really difficult to define either partialitgr impartiality in black and white and that
might be the reason most arbitration rules inclgdire Ethiopian arbitration rules fail to
give what it mean. Ato Zekarias Keneaa, howevehisnarticle entitled ‘The formation
of arbitral tribunals and disqualification and Remlbof arbitrators under the Ethiopian

law’ summarized partiality in the following manner.

‘The concept of impartiality may be concerned vhides of arbitrator

either in favor of one the parties or in relation the issue in a
dispute. partiality would be the state of mind vishis harbored by an
arbitrator and which dictates the out come of thegeeding so much
so that the arbitrator whose impartiality is challged would decide
or oppose to decide the case in front of him favmuthe party to

whom he is predisposed and naturally against theypabout whom

he is biased.’
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Once arbitrator becomes biased he will decide cashss disposal based on

his own biasness instead of reason and evidenedalae to him/her.

To re-state, the idea of impartiality has been mjigpecial emphasis to maintain fair
administration of justice by arbitral tribunal. Qop of that, arbitrator, especially party
appointed arbitrator, starts his arbitral procesary the mentality that he has to struggle
for the success of the party who appoint him. Itreere eases arbitrators assume

themselves as advocators than being party appgundige.

Besides arbitrators perception as if they wereiggradvocators, practices in certain
countries allow arbitrators’ partiality in limiteghanner. For example in England there
was a practice that parties in a dispute appobitrators, one from each side. Then, these
two arbitrators would  try to resolve the case luthey could not settle the case
themselves, they used to appoint an umpire, sgled@ator whist the two arbitrators
represent the parties who appointed them.

Apart practice or laws which sometimes except thpairtiality role arbitrator for party
appointed arbitrator, disputing parties also coalftee to exclude the impartiality

principle in general.

To sum up impartiality of arbitrator is the prinlggout this principle might be devoid by
parties through their agreement or the law mayigpegception thereof.

When we turn our face to Ethiopian case one carimbidefinition about what partiality
or impartiality is all about. Nevertheless, Art 882) civil code of Ethiopia specifies
‘partiality’ as one of grounds to the disqualificet of arbitrators. Art 3340(2) reads “The
arbitrator appointed by agreement b/n the partreByothird party may be disqualified

where there are any circumstance capable of cadtingt upon impartiality or....”

This article tells us the following matters:
1. Let alone real biasness of an arbitrators evernuistance which gives reason for
reasonable person to doubt the impartiality artmtrg@an be ground to disqualify

arbitrary.
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2. Only arbitrators who are appointed by agreemertooiflicting parties or by third
party, who is entrusted to appoint arbitrators, guty bound to be impartial. Party

appointed arbitrator seems can be partial to & pdrb appointed him.

Sub article 3 of similar provision remarks the imjadity an arbitrator who is appointed

as an umpire despite his appointment procedures.

Countries’ laws give conditions in which arbitratoray act in favour of one of the
disputing parties. However, the idea does not escapcs from scholars. As to the view
of these scholars designing a system which doegatptire impartiality of arbitrator

would affect genuine disputing party who alwaysa@appimpartial arbitrator.

2.5.8.2 Independency of arbitrator

Earlier we stated that” impartiality” and/or “indepdency” of arbitrators is equally
important as the impartiality of judges in courtlalv. Despite their over- lapping nature,
“impartiality” and “Independency” are not one arnd tsame, that why the civil code of
Ethiopia specifies both issues separately. An @&toit, who has not any relation ship
whether financially or not with one of conflictingarties, might be independent but we
could not conclude that this person is impartigoalThe other possibility is that an
arbitrator, who is dependent for one of disputiagtips, may give an award with out any

partiality.
As far independency concerned causes are many nmberuand the civil code of
Ethiopian also does not mention conditions thastitute dependency of arbitrator, it lets

the issue as check in blank.

2.5.9Arbitration Procedure

Arbitration procedure accommodates processes whahde from the establishment of

arbitral tribunal to declaration of award by thibanal.
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2.5.9.1Formation of Arbitral Tribunals

Constitution or establishment of arbitral tribunal obviously the primary step in
arbitration procedure. One of the typical featuwésrbitration is, indeed, establishment
of private arbitral tribunal, which investigatesdaresolves the case unlike government

established courts. This also highly demands apmeint procedures of arbitrator (s).

In relation to this we can raise the following cu@ss.

1. Should the parties to an arbitration agreementhibe ta agree on the appointment
of arbitrator or upon the procedure for appointargarbitrator, including naming
another person to make the appointment.

2. Should court have power to appoint an arbitrator;

A. When persons (including parties) whose agreemenherappointment o
an arbitrator is contemplated by an arbitrationeagrent or by statue, do
not agree?

B. When a person or persons by whom the arbitratioeesgent contemplatels
the making of an appointment does or do not do so?

C. When an arbitrator dies, is or becomes in capablsjmply does not act,

174

and either there is no machinery in the arbitrategreement or the
machinery for some reason has not worked?

3. What guidance should the court follow to appoirtitaator if there is condition tg
do so?

4. Can parties be able to avoid the court’s digmmeto appoint arbitrator(s) by the

=

agreement?

5. What is the position of Ethiopian law in thigaed (appointment of arbitrator)?

Coming to the first question above, establishingvate tribunal by appointing
arbitrator(s) through their agreement is primaléfg to the disputing parties. “Parties are
free to provide as they wish for the choice of @abor” or “they are free on a procedure
for appointing an arbitrator including naming perso make the appointment.”
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In this regard scholars have the opinion thatiitlygpossible to find "private” or “public
policy” which recommends the restriction of powar parties to choose their own

tribunal -arbitrators.

This is to mean that arbitration agreement mayideofor the appointment of a single

arbitrator by consensus. It may only provide agresnfor settling dispute by arbitration,

setting aside the number of arbitrators and metbiotheir appointment to arbitration

statute/ laws. It may name the arbitrator. It mpgc#fy that each party shall appoint one
arbitrator and those two shall appoint a third taalbor.

In relation to the second inquiry above, the afl@ court on appointment of arbitrators,
Art (3) and (4) of UNICITRL MODEL LAW ON INTERNATIONAL ARBITRATION
of 1985 (A proposal for national legislation) gives some clue how and/or when courts

may appoint arbitrator (Ss).
The full version of the provision reads.
Art I

Appointment of arbitrators
1....

2. The parties are free to agree on a procedusp@dinting the arbitrator or arbitrators
subject to the provisions of paragraphs (4) ana{%his article.
3. Failing such agreement.

a. In arbitration with three arbitrators, each shalbaint one arbitrator and the
two arbitrators thus appointed shall appoint thedtlarbitrator; if a party
fails to appoint the arbitrator with in thirty dagéreceipt of request to do so
from the other party or if the two arbitrators fal agree on the third
arbitrator with in thirty days of their appointmethe appointment shall be
made upon request of a party by the court or othettsority specified in art

b. In arbitration with a sole arbitrator, if the padiare unable to agree on the
arbitrator, he shall be appointed upon requestpHrty by the court or other
authority in article 6

4. Where under an appointment procedure agreed uptrelparties

I. A party fails to act as required under such prooedu
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ii. The parties or two arbitrators, are unable to reachagreement
expected of them under such procedure or

iii. A third party including institution, fails to penrfim any function
entrusted to it under such procedure, any party meqyest the court
or other authority specified in art 6 to take trecessary measure,
unless the agreement on the appointment procemoxedes other

means for securing the appointment.

This provision gives power to court in order to ejop arbitrator (s) when the procedures
set out in an agreement do not result in the rgguappointment.

The above article seems to use the “policy of reiviagreement of arbitration. The
policy empowers court to appoint an arbitrator verg case in which there is no other
machinery for making appointment. The subsequentles i.e. Art 13, 14 and 15 of
UNICITRAL MODEL Law gives power for court when appted arbitrator fails to
perform his function due to different reasons. 8gvall arbitral agreement by giving

power to the court to appoint arbitrators do natgs opposition.

According to this opposition the difficulty to sawbitrate agreement happens when
“parties name an arbitrator in the agreement tatratb and the named arbitrator is
unwilling or unable to act.” And further asked qu@s as “Is it better to assume that
personality of arbitrator is so important that &diion should not go on with another

arbitrator? “

Concerning appointment of arbitrators so as tobéistatribunal in Ethiopia has been

discussed in chapter three and please comparaheitibove description.

2.5.9.2 Arbitral Proceedings in general

Article 21 of the UNCITRAL Model Law on internatiaharbitration provides that in the
absence of agreement to contrary, the arbitralga@dings commence on the date on

which a request for a dispute to be referred tdration is received by the respondent.

« Should there be rules to conduct arbitration pedogy?
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« Can parties avoid such rules by their agreement?
« What sort of procedures may arbitral tribunal wggéh absence of procedures

specified by a parties or law?

For arbitral proceedings there might be differemcpdural rules thought it might differ
from one country to another. The presence of rilesjever, will not over ride contrary
agreement of the parties. Section 36 of AIC Draferfor example, provides for rules
which would apply if the parties do not agree oocedure or if am arbitration agreement

is silent or deficient with respect to a specifiegtion of procedure.

Parties in arbitration agreement are free to setkthd of procedure they want. This is
consistent with the notion of arbitration as a @rés contractual arrangement b/n the
parties. The freedom includes freedom to agre®ltow the rules of professional or of

an organization under whose auspices the partree ag hold arbitration.

In the absence of agreement by the parties or tgndiles, an arbitrator may prescribe

his own procedure.

Should the parties to arbitration be required tinéethe issues in writing?

It has been suggested that it is vital for a gatdtration that the parties define the issues
which are to be arbitrated. With out defining issaebitration will have no focus. On the
other hand, a rigid procedural requirement mayhnhinsophisticated party from starting
arbitration proceedings, and the arbitrator camtgx@ssure on the parties to define their

issue once they are before him.

The ICAA(ICAA/Model law Art.23) requires the claimato state the facts supporting
his claim, the points at issue and the relief sbuljlrequires the respondent to state his
defence in respect of these particulars. This rfnestone with in the time periods agreed
on by the parties or set by arbitrator. The partiey agree otherwise ” as to the required
elements of such statements”. The ICAA, of couggaias mostly to arbitrations which
are among sophisticated business people and whwablve substantial amounts of

money
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Should it be mandatory that arbitrator adhere éorthies of natural justice or to some of

them?

If so, should the arbitration statute talk in teraisrules of natural justice” or should it

lay down specific rules intended to ensure fairriesbe parties?

Sujan explains the Indian practice in the followingy. As to him in India though the
arbitrator could not use civil procedure which mpkcable for judicial proceedings in
courts, in the absence of stipulated procedurehbydisputing parties, the arbitrator is
duty bound to follow “ ordinary rules” laid downrfthe administration of justice unless
he is expressly absolved form doing so. “Ordinargs of administration of justice”
refers to rules which are applicable in Indianlddgnch but they do not include all rules
which are applicable in ordinary courts. He furtegplains that though the arbitrator will
not tightly bound to use rules and procedures @Bskein courts, his procedure may not
be opposed ‘natural justice.” His procedure shothérefore, be such as a reasonable
man should follow in deciding the dispute impaltial

An excerpt from Sujan’s book states as:

An arbitrator constitutes a quasi judicial tribunaind it is implied
terms of an arbitration agreement that appointeditator will
determine the disputes referred to him accordingh® law of the
land. Even a recital in the agreement that the taabdor can decide in
whatever he thinks fit, can not be interpreted taqpewer to him to
deviate from the law or the principle of naturasfice and to base his
decision on his personal knowledge. An arbitraterrequired to
consider the evidence; oral or documentary evidepleeed before
him and to conduct hearing in the presence of bp#nties and base
his decision on that evidence. The parties will Usaware of the
contents of his personal knowledge and would havepportunity to
correct any misconceptions that may have crepbimdutralize the

assumption made; this would result in denial ofiggsto the parties.

What is mean by the power of arbitrator to deandaccordance with natural justice?
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When parties fail to specify the procedure in whitte arbitrator use during his

arbitration, the arbitrator will use some basimpiples of justice though he/ she is not
conform to minor regularity due to his lack knodgde on them. The court will invalidate

the arbitration resolution where the arbitratorreigrds basic principles of justice.
Principles of nature justice, in this context reféer principles which the arbitrator must
conduct a fair and impartial trial and afford fathd equal opportunity to both parties.”
He must hear evidence and a arguments in the messinboth parties and give an
opportunity to the parties to cross-examine then@ds who gives oral evidence. The
arbitrator, nevertheless, can hear one party aldmen the other party is not willing to

present at the time of hearing after the lattarasfied. More over the arbitrator need to
give equal chance for disputing parties to prediegit relevant and admissible evidence,

be it oral or documentary.

When we investigate laws of arbitrations, they mpooate the idea of natural justice
either directly or indirectly. Some countries’ #@rdtion act ,for example, give power to
court to remove an arbitrator or to set aside amitr@an award on the grounds that an
arbitrator has” misconduct himself’ and the cotlnase held an arbitrator who has failed
to follow the rules of natural justice has miscocitdum self. Therefore mixture of statute

and common law effectively requires an arbitratofallow those rules.

The UNCTRAL model law on international arbitratiaflso incorporates the following

provision which have direct or indirect impact de toncept of natural justice.

Art 18

Equal treatment of parties

The parties shall be treated with equality and geoty shall be given a full opportunity
of presenting his case.

Art 24

Hearing and written proceeding

2. The parties shall be given sufficient advamagce of any hearing and of any meeting
of the arbitral tribunal for the purposes of ingmmt of good, or other property or

documents.
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3. All statements, documents or other informasoipplied to arbitral tribunal by one
party shall be communicated to the other partyoAdsy expert report or evidentiary
documents on which the arbitral tribunal may rety making its decision shall be

communicated to the parties.

Art 34(2) (a) of the same model law also stétes an award may be set aside on the
grounds that the party applying to set it aside wat given proper notice of the
appointment of arbitrator or of the arbitral prodiegs or was otherwise unable to

present his case.

There are strong arguments in favour of legal mequents that require arbitration be
conducted fairly, though it may be argued on thepside that the judicial system which
the parties have agreed to avoid, should not ietritself through the back door. If
fairness is to be required, there are strong argtsria favour of having the fundamental
requirements of the arbitration process statedhénarbitration statute, so that there may

be no doubt bout them.

To incorporate natural justice in arbitration légi®n may not necessary mean to write
the phrase natural justice in the document; itassfble to state different rules like the
UNCITRAL model law which ensure natural justice f&at there is argument against to

specify natural justice in legislation.

Argument in favour of referring to ‘natural justicés that it is concept which is flexible
and which continues to be developed by the colilis.argument against it is that it is a
term which is likely to be forbidding and unintgible to many of the non- lawyers who
use it and who should be able to find in the statutles which are plain and

comprehensible.
Should a hearing be mandatory in arbitration prdiceg?
Under the present law the parties can agree tkat the no hearing. They may agree that

arbitrator can make a decision upon files or othaterials which they submit to him or

that he can examine goods to decide whether they aneontractual term about quality.
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The UNCITRAL MODEL Law states the following concerg hearing.

Art 24
Hearing and written proceeding
1. Subjects to any contrary agreement by the pathesarbitral tribunal shall decide

whether to hold oral hearing for the presentatibevadence or for oral argument
or whether the proceedings shall be conducted enb#sis of documents and
other materials. However, unless the parties hgveea that no hearing shall be
held, the arbitral tribunal shall hold such hearauj an appropriate stage of the
proceeding if so requested by a party.

According to this article parties can decide whethrenot to hold a hearing and if they do
agree on the presence of hearing that is the erttieomatter- there will be hearing.
Secondly if they make no agreement on the poimt,atbitrator can decide whether to
hold a hearing or to proceed on the basis of doatsnand/or materials but, thirdly,

either party can still demand hearing.

Should the arbitrator be bound by the rules of evig applicable to proceeding in court
of law?

If not what evidence should the arbitrator betettiand obliged of receive?

As to various literatures (1) the arbitrator has plower to admit evidence whether or not
it would be admissible in court of law (2) that be required to admit evidence which

would be admissible in court, and (3) that he hawgr to admit evidence on oath,

affidavit, or otherwise as in his own discretiondomsider proper.

An arbitrator has power to call a withess on hisyawotion but that witness called by

him be subject to cross examination and rebuttabmesified in arbitration rules of
countries.
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Art 26 of UNCITRAL mode law in powers the arbitratid require a party to give an
expert called by the arbitral tribunal relevantommhation and to allow inspection of

documents and things.

Regarding the Ethiopian arbitration rules one dad few provisions which deal with
arbitration proceeding independently. Art 317 of ttivil procedure code which gives
guideline what procedure arbitration tribunal nezébllow while conducting its function
obliges tribunal to follow almost similar procedsin@hat civil court would follow during

its proceeding. See chapter three.

2.5.10 Legal effects of Arbitration

The term “arbitration “ is to mean a process byachkha tribunal other than the a court
decides a dispute b/n parties under a prior agreebyewhich the parties have agreed to
honour the decision of the tribunal( the arbitratéind there are also conditions where
parties in a conflict should submit their dispudeatbitration before they proceed to court

regardless of their consent.

The legal effect of arbitration emanates form thture of arbitration itself. In arbitration
there are two kinds of awards: binding and nordioig. In case of non-binging
arbitration, conflicting parties refer the disptibean arbitrator whose decision will not be
binding. However, some people deny the use of tbhedvarbitration for a process in
which third party gives non-binding decision on tfisputed matter. As to the idea of
these people, the world arbitration is used to teeaad to denote only, a process which

will result in an award which is binding upon therpes to the dispute.

A part the above argument against the use of thel wdarbitration” for non- binding
decision of third party for a dispute, commonlyiagtion has two effects. It decides the
case either in binding manner or as mere opinioth@farbitrator on the case, and these

can be considered as the effects of arbitration.

The most dominant effect of arbitration, in fastproducing an award which is binding

upon parties as if it were court judgment. Hereeaurttle types of award and challenges
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against award have been dealt as legal effecthitfration has close relation with these

concepts.

2.5.10.1 Arbitral award

Award — this is the decision of an arbitrator whabécides the dispute and the rights of
the parties with respect to it. Award can be saittim and final awards, both of them are

results of arbitration.

A. Intrim awards

Does the arbitrator have the power to make anrmadward?

An interim award is on which disposes of one or enissues in the arbitration but which
does not dispose of all issues. It may, for exampdeuseful for an arbitrator to decide
about liability before entering upon a complex dateation of amount which may be

wasted if there is no liability. Depending on thecemstance of the case interim awards
can be given where: jurisdiction of the arbitrabwinal is contested by any of the parties

and the law applicable to substance is not detexthin

Since in trim awards may cause delays on the pdoocgeprecaution has to be given
before it is chosen. Even some countries, like palisn state of Victoria, permit interim
awards if an arbitration agreement provides forséu@e and the general view seems that

in absence of express power, an arbitrator camage an interim award.

B. Final awards

Where the award of the arbitrator eventually setdi issues which were forwarded for
him, there will be final award. The final award Wiut an end to the dispute b/n the
parties. There are various questions related watiire or scope of the award given by

tribunal. Among these questions the following atareples.

Should an arbitrator have the power to decide abisubwn jurisdiction?
Should an arbitrator be obliged to make his degisio the basis of the law which courts

apply? If so, should the parties be able to agrdbd contrary?
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Regarding these questions the’ Arbitration issupepaprepared by the Alberta Law
research and reform Institute incorporates commamdspositions hold by national and
international instrument on the same . Concernitgyfirst point the comment suggests
that an arbitrator can not make a binding decisisrto whether or not the arbitration
agreement came in to existence, because if themevier was a contract he could not
have the power to act as arbitrator, and ihfarexplains that, it has seemed wrong to
say that he has the power to decide that he h@®wer to decide. The comment adds
also that the arbitrator can not make a bindingsitat as to a fact upon which his
jurisdiction depends, e.g that certain event hasiwed which must occur before a party

has certain aright to arbitrate.

Regarding the second point above the paper incatg®@a general principle by showing
experiences adopted by different instruments. Tdreeral rule, as to this source, is that
arbitrator must apply the law but that the partias agree that arbitrator should be able
to decide on another basis. The ICAA provisionhatt‘the arbitration tribunal shall
decide ex aequo et bono or amiable compositor dnlype parties have expressly
authorized it to do so.” The parties may agrest @rbitrator can decide with out
following what the law says but the difficulty is know whether the arbitrator is bound
by the express terms of the parties and, if so hews to be held to them or whether he
can simply ignore public policy as set out in thgislation or in such rules as that against

enforcing contracts to commit crimes.

When we come to the point (legal effect of arbitnax, Once the arbitrator gives final
decision on the case , parties or one of them oaibnng the case to court -it will have
resjudicata effect. Having rendered the final judgin the arbitrator, unless he/she is
requested to revise his award by the court wouldkemiaimself/ her self free from
obligations because arbitration agreement impoddigadions not only on disputing
parties to a bind by the award, but it also impodases on the arbitrator to give

judgement.

Unless an award is set aside or declared to bigynitiis final and binding. The parties’
original right and obligations are to the extentlwdt they were the subject of arbitration,

at an end. Instead they have the rights and oldigatwhich the award gives and
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imposes. Neither party can, as against the otlegute the facts which the arbitrator has
found.

In summary an arbitrator’'s award is final and goweent can not interfere with it except
in some specific situations where the courts deerttedl award as unlawful or
inappropriate.

The grounds to nullity or set aside arbitral awardy differ from country to country.
Often the following grounds are taken as groundsetoaside awards or send back the
arbitrator for reconsiderations. These are:

1. Where the arbitrator has not conducted the proogeaticording to the arbitration
agreement, has acted in a way which is contiapublic policy, has dealt with
issue which is out side his jurisdiction, has degalt with an issue which was
referred to him or has given an award which isahesr.

2. Where the arbitrator is corrupt or biased.

3. Where the arbitrator has been “improperly procuredpart from cases in which
the arbitrator has been corrupted, which will fatider misconduct as well as
improper procurement, there may be a case in waigarty has deceived the
arbitrator or concealed evidence.

4. Where the arbitrator has made a mistake and asikédve the award remitted to
him for reconsideration where fresh evidence ofsemight has been discovered
and the evidence could not be due diligence haga bbtained for the arbitration
proceeding

5. Where there is error the face of the award.

A look at Art 319 of the civil procedure code ofhitpia clearly indicates the effect of
arbitration award. This article assimilates arlidmra award and court judgment —arbitral
tribunal has to decide the issue in the disputessaie the reason for the decision thereof.
And in effect the award is implemented as of cuagement.

Review Questions

1) What requirements should be made about the fortmeo&ward?
2) States the steps in negotiation process

3) Elaborate the difference and similarty of litigatiand arbitration
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4) When, if ever, should a court have power to dethidé the despite the agreement
to arbitrate, dispute should not be arbitrated?

5) Upon what grounds should the court be able to ugsetrbitrator’'s award?

6) What are the differences and similarities betweamrcitiation and mediation?

7) What powers the court has when it upset the awiaadbitrator(s)?

2.6. Summary

“Alternative Dispute Resolution “ or “ADR” , as éhcurrent search for better dispute
resolution methods has come to be labelled , ezebrarocesses for dispute resolution
that are truly alternative to the judicial systdaven if it is difficult to mention out all
types of ADR methods as continues to evolve franetto time, its continuum from self-
help to adversarial arbitration. The most dominamd widely applicable ADR types,
however, are negotiation, mediation/ conciliatiomd aarbitration. In negotiation, the
parties to a dispute, through communication andudision, convey their position to each
other and attempt to persuade the other to takesitign by making compromise.
Mediation / conciliation is negotiation by naturethe only difference being the
appointment of one or more neutral third partieght® conduct of the negotiation. In
mediation proceeding there are different processewhich the mediator performs
different activities starting from setting the tablor parties discussion to proposing
alternative solutions for parties agreement. Botmegotiation and mediation if parties
reached in terms of agreement to settle their réiffee, their agreement would bind them
and has legal effect based on law of contract.tfation is a mode of settling differences
through the investigation and determination, by onenore unofficial persons selected
for the purpose of some disputed matters submitiethem by contending parties for
decision and award, in lieu of a judicial proceedim arbitration the agreement of the
parties to be arbitrated by private judge is thenary condition, and after this agreement
arbitral tribunal will be established by the appoiant of arbitrator(s). Unless otherwise
parties agree on the contrary, proceeding in atisin is pretty much similar with that of

court proceeding.
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CHAPTER THREE
ADR IN ETHIOPIA

3.1. Introduction

Alternative Dispute Resolution which is a genermme to the method of resolving
disputes amicably with no or less adjudicative raatis a common phenomenon in
Ethiopian societies known by the most common Anthtggrm ‘SHIMAGILE ", which
literally mean elders. TheShimagiles are known by different fameg in different
societies and the way the dispute will be seeitsis @ifferent in different localities. This
customary practice doesn't stand for a single kihthe modern ADR — arbitration or
conciliation. It may seem arbitration in sometintige in family arbitrators, yebeteseb
shimagile’, and in other cases it may seem conciliation. Wk see the common

characteristics of Ethiopian customary disputdesatnt.

Though it is not well developed yet we have alsonfized this proceeding by giving
legal recognition since the establishment of stesidad court system in the 1950’s. This
chapter is devoted to explore the existing legaligds of ADR under Ethiopian context.
Thus, its constitutionality and the specific lawsittregulate the regime will be covered
here. The provisions of Ethiopian law which regesaADR are not consolidated and are
scattered in different legislations. The provisiofishe Civil Code, Articles 3307 — 3346,
the Civil Procedure Code, Family Code, Labor Pnoelaon that governs ADR,
specifically Arbitration and Conciliation, will beéssessed in different sub sections of this
chapter. In addition, we have got two institutioBghiopian Arbitration and Conciliation
Centre and Addis Ababa Chamber of Commerce, prmagtitnstitutionalized ADR
having their internal rules and providing the digpus with Arbitration and Conciliation

forum; will we will see how they are working thesays.

Objective

At the end of this chapter students will be able to

» Identify the place of ADR in Ethiopian customargplite settlement
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» ldentify the constitutionality of ADR;

» Define compromise and determine its relation withiteation and conciliation;

* Determine the place of conciliation in the Ethiapiagal system;

» Define arbitration under Ethiopian context;

» Determine the legal provisions regulation arbitmafi

» List down institutes practicing ADR in institutidevel;

* Analyze the application of ADR in settling disputes family, labour and

insurance cases.

3.2. Historical Background

In our prior discussion in the first chapter, wevdaeen that ADR is as old as early
society. In the old civilization of ancient histotile Greek mythology, the laws of
Babylonian, i.e. Hammurabi Code (1750 BC), the X#bles of the Ancient Romans
(Table | paragraph 6) and the laws of the Anciemtigh and the teaching of Apostle Pau
( I Corinthians 6:1-7 ) witnesses the undeniable significant role of ADRsgttling

disputes of any nature and degree amicably. Thosierast societies were using primitive
form of ADR not as an alternative as we used tdolatyas a primary devise to settle

disputes.

For instance in the Ancient Far East legal sysieamConfucianism, which were used by
the peoples of China and Japan , formal complagftre the local chiefs were not
prohibited but not advised and encouraged. Theetiesi were tied together by social
norms and hence one who brought cases before ¢hefe were considered as worthless
and who lacks tolerant, and may be segregated édmmmunal life. On the other hand, if
one settled his matter amicably by using the infdrmeans he will be uplifted by the
community and will be considered as a man of toleea The remedy given by the
society for such action forced the disputants tik leor compromise rather than formal
complaint before the local chiefs to get remedythair grievance of varying nature and
degree. This shows us the place of compromise aradnhe settlement of dispute plays a
significant role in a day to day life of the andisociety and helped them to have smooth

relation among them selves.
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We the Africans, who believed to be the cradle aihrkind, had our long history tied
with amicable settlement of dispute. In the Anci&gyptian history who had more
formalized litigation structure as has been writtgnMark Andrew Minor cases were
tried by a local council of elders and each town watlage had its own local Kenet in
charge of legal proceedings. Such case usually imed minor problems, such as
default on loans”Murado P 122).Before the ead) of discovery and colonialism, the
African continent was ruled by customary practieddgch had some characteristics in
common. Muradu Abdo in his Legal History and Tramhs course material best
describes this incidence by sayih@onciliation plays a very important part in African
law since the community life and group isolationvg rise to a need for solidarity. As a
result the Africans always seek unanimity throughatbgue, since only conciliation
can put an end to disputégPage 80). This was alternative to the possible complaints
that might be lodged before the local or villagéeth Each practice of the Africans was
filled with traditional beliefs based on a commanse of right and wrong | settling

disputes.

As part of the long African history, Ethiopia hachgticed traditional ADR in her long
history. As it is true in most of the ancient stgidocal chiefs who are known by
different names in different localities like claeaber, village heads etc are local
governors with extended privileges. They are mastisninated by the will of the kings
or leaders of the country or community as the casg be. Thus, they were seen as
representative of the one who nominate them,the.king, and are the right hands of the
king to enforce decree, levy and collect taxesusepeace and stability with in their
local jurisdiction. The traditional obligation oriyilege in the view of some historians, of
the king were unlimited and were extended to igplamvs, enforcing it and adjudicating
disputes. The kings used these local chiefs to take of all these obligations in the
remote areas, including the settlement of disputémis, formally, when these local
administrators try to resolve conflict, they weotirgg not in their individual capacity, but
rather in their official capacity as a magistraiehey used the customary laws, religious
beliefs and their own sense of right and wrongetitles the matter. Even the decisions of
such type were appeal able to the next higher adtrator or sometimes to the king
directly. The king himself hears some firs instahtigation and appeals. Because it was

the traditional obligation of the kings to make esuhat justice had been done in his
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empire. In Ethiopian history this was the factdvefthe formal establishment of courts in

the 1940’s and after that in some localities.

The above discussion gives us some light abouttiministration of justice our early
history. But this was not the only means of saitloispute and making justice. The
formal adjudicative function of the governors irithdifferent hierarchy contributes only
for the settlement of some of the disputes. Mosthef disputes were settled by elders,

religious leaders, like priests, or clan chief<tdd by the community.

There are two views as to the development of piinge which are called ADR these
days. Some scholars said that ADR is the primfioven of litigation and so is the earliest
mode of adjudicative litigation. But most of thehetars do not agree with this opinion
and rather, they said, ADR is an independent fofndispute settlement which is
different from adjudicative form of litigation andeveloped independent of it. The
proponents of the second view agree with the opiniat says ADR developed much
earlier than adjudicative and authoritative fornlitbgation. But they are saying that this
does not mean that the two proceeding developeztheg This argument can be raised
in same way in the development of Ethiopian legatesn. While entertaining cases did
our elders acting authoritatively? Does it had didjative in nature or compromise? Do
the parties had the right to go for appeal fromd&eision of the elders? The answers for
these questions will probably lead us to decidethdreADR developed independently or
is part of adjudicative litigation. The fact is time administration of justice, cases of any

nature had unlimited opportunity to go for appeadldors of the king.

Before the 20 century where there were customary laws prevasithgver the nation,
different localities had their own ways of dispatgtlement inherent in their identity with
out reaching their local governors. These meansl tlse elders or “SHIMAGILE”,
which are the most respected and wise part ofdbety because of their status or age, as
an intermediate. The powers of the SHIMAGILE’s wdimited on persuading the
disputing parties to compromise their matter. Tha@sermediates were wise and
persuasive enough to succeed backed by the norrie a@fommunity. We will discuss
the customary ways of dispute settlement later iscstill prominent in some parts of

the society making life easier.
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As a result of formal establishment of institutidnsthe second half of the $@entury
like courts with state nominated judges and adrratisrs nominated by the state, the

roles of customary ways of dispute settlement becabsolutely alternative.

At the time when we establish formal administratadrjustice due cognizance has been
given to these alternative means of dispute setthénThe 1950’s and 60’s codes have in
its different parts dealt the most widely used ADWes, i.e., Arbitration and
Conciliation, as an alternative to court litigatiorhis is an evident to show that these
alternative means grow parallel to formal adjudieatitigation system. The coming

section discusses them a lot.

Questions: Which one do you think developed first in Ethiapi&istory, ADR or

adjudicatory dispute resolution system?
3.3. Constitutionality of ADR

This days adhering to constitutional values is b@ng a standard to determine the stage
of development of a certain nation. Constitutionalues can be seen in to angles. One
from the eyes of the subjects — as a means to chbether the elected and ruling parts
are working with in the limitation given to it byxe people; second in the eyes of the
elected officials — as a means of showing theirda®e by proofing them selves that
they are loyal, committed and work only for thethaterests of the subjects with in their
limitations. It is for mutual benefit that each aadery activity in a constitutionally
established state functions with the limitation pythe supreme law of the land.

Constitution regulates most important activitiestiod state. For example, it recognizes
inherent rights of citizens with its respective idsf and also establishes government
agencies together with its responsibilities. Onehef pillar rights of citizens which are
recognized by Ethiopian constitution, as it happensll the constitutions of other

nations of the world, iaccess to justicéArticle 37 of the same reads as follow

“Everyone has the right to bring a justifiable nmetto and to obtain a decision
or judgment by, a court of law or any other conepétbody with judicial

power”.
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This part of the constitution which is subject tmdder interpretation has incorporated
different elements. At least the following can la@dsabout the included rights in this
provision. The first clause speaks about the rigiftsndividuals to bring any of his
grievances to the appropriate body. The secondsphyaalifies the nature of the matter
that can be safely taken to the body, i.e. justianatter only. This seems to talk about
the real interests of the claimant and the existémtause of action. Thirdly, we should
not think of a mere right of bringing the matterttee authorized body but also to get
remedy for his or her grievances. This puts a pesduty to the state to make sure, that
after the claim has been accepted by the apprepoi@an, justice has been done to the
satisfaction of the general public. The provisiorther determines and limits the bodies
that have the authority and competency to setdpudes. In doing so, its only courts
which are constitutionally established institutioof the state and other bodies with
judicial power which can validly look at the matind give binding decision which is

enforceable before law.

When we talk about the right to bring grievancefotgethe competent authority, it is not
a mere right granted for the citizens with negatibsgation on behalf of the state. But as
most scholars agree it is the duty of the statma&e sure that judicial bodies are really
accessible to the public. Here accessibility ndedse interpreted broadly. It may mean
material accessibility, i.e. the average distaretevben the one who is with his grievance
and judicial offices; the expenses disputants ssggado cover to get justice; the duration
of time the matter takes to be settled; gettingified experts to give reasoned decision
which satisfies the general public. These all patans and its fulfillment are a relative
test which differs according to the level of deystent of the nation. What is denial of
justice in a certain developed nation might nothee same for Ethiopian instance. And
what we have to see is the economic and human nesoef the nation and its
development in the passage of time.

At this moment it might be extra ambitious to requthe state to establish a court in each
and every locality; degree holder and experienaag/érs in each court room; dispose of
each cases with in days; make court services frpayment or much less than what we

have today etc. Lack of resources might be the gmynobstacle to accomplish all those
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activities prior to all other obligation of the saThis by itself might not be denial of

justice if the state tries its level best to gdtaf these obstacles by other means.

Alternative dispute settlement can be thought as oemedy to rectify those in

cumbersome we have discussed. As we have discusegfirst chapter it is believed to

be speedy, less costly, easily accessible foraffiécts future relations of the parties
positively and possibly a place where persons \eitperience in the specific subject
matter we sought justice might be obtained. Sihcebeyond the capacity of the state to
satisfy the needs and interests of all the neetieass, encouraging the establishment of
ADR institutions and letting disputants settle thdispute amicably is the extended

obligation of the state to best secure accessstc@u

In the other case as per this constitutional promicourts are the primary institution
empowered to settle disputes, but by no meansharertly institution with such power.
Though the article fails to specify them, it telis that there might be other organs with
judicial powers other than courts of law as longt asd not take away from court of law.
As long as we have not absolutely prohibit citiz&os taking their cases to the court of
law, as long as we have not prohibit appeal froninggato ordinary courts, the
government has the right to establish specific tsodrhis can be witnessed from Article
78(5) of the same. This very article empoweredHbese of Peoples Representative or
as the case may be State Councils might estahlisiblmed to give recognition to the
established customary and religious courts. Thetiegi Shari’ a court is an example of

religious courts established in the nation undatestecognition.

By the same taken the House of Peoples Representan establish other institutions
with judicial power or give recognition if they havbeen established by private
individuals. Giving due cognizance for arbitratiomnd conciliation proceeding
specifically and compromise in general is start mott an end by it self. More over, by
recognizing instructions which serves as a forumafbitration and conciliation, like the
Addis Chamber and Ethiopian Arbitration and Comatitin Center (EACC), the state is
promoting the ideal constitutional access to jespanciple.

Questions:
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1. List other constitutional articles than discussedve@ which have some relation
with ADR practice?

2. Can you interpret Article 78(4) of the Constitutibm prohibit ADR practice in
Ethiopia? Here is the provision:
“Special or ad hoc courts which take judicial posvaway from the regular courts

or institutions legally empowered to exercise quali functions and which do not

follow legally prescribed procedures shall noebiblished.”
3.4. Customary ways of Dispute Settlement

Customary and religious laws are earliest and pmenti in Ethiopia to settle disputes.
African continent were filled with customary lawsfbre the incursions by foreigners.
Particularly in Ethiopia customary laws of diffetethnic groups were the major body of
law in Ethiopia for centuries. Even after the indlmotion of written and authoritative
laws, like the Fetha Negest in théh]rfentury, customary laws played a significant iole
the administration of justice. The roles of customaws were not totally taken away
even after Ethiopia adopted legislation as a basigce of law in the on set of 20
century. The reason may be that those piece meatraents were far away from being
exhaustive to regulate all matters in terms of ectiynatter and detail ness, not accessible
for the ordinary people and not well customizedthe local needs but substantially
imported from foreign experience. These factorsepathe way for the application of

customary laws in most of the citizens’ activities.

The 1950’s and 60’s transformation era primarilyed at unifying the laws of the nation
under the same authoritative legislation and th@mikzation of application of customary
laws. Article 3347Civil codg envisages this objective the civil code. But tthes not
mean that the applications of customary laws atallyoabolished by these new
enactments. Rather they are legalized in a seaséhth codes recognized the importance
of customary norms of the society in two ways. Obg,directly incorporating the
prevalent customary norms in the codes, like inféingily, succession and property laws.
In the other hand some times direct reference leath Imade to those customary laws of
the society as long as they are not contrary topifealent laws, like formation of

marriage, interpretation of contract (Article 17df3he civil code).
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Under the FDRE constitution customary laws and tmes have been given due
cognizance unless they are not contrary to thel legans. Reference can be made to
articles 9, 34(5), 41(9) and 91 of the same. Tlsb®sv as still now customary norms are

sources of law in some subject matters.

Customary laws of Ethiopia which are different amnh and substance are deeply rooted
in the traditional institutions of each ethnic gooThey are not uniformly applied but are
mostly peculiar to ethnic groups with some exceptis rightly witness by Dr Aberra

Jembere, who extensively studied customary nornaffegrent ethnic groups;

“Customary laws of Ethiopia were different in forrand substance,
and each applied to a given area only. So they dal have uniform
application all over the country. They were madedaaccepted at the
community level. Their common characteristics wereoted in the
participation and consensus of the community. Thegrived their
legitimacy, therefore, from these factors.”

Among the subject matter where the customary lawsstll enforce are administration
of justice or settlement of disputes. We have ampl& unique ways of settling disputes
of any nature and degree arisen among themselwksvih their interaction to other
ethnic groups. Some exist though they are conttarpublic policy, like arbitrating

criminal matters between the victim and accused.

3.4.1. Common characteristics of customary disputeettlement

It would be important to deal with all kinds of toimary ways of dispute settlement
inherent in each ethnic group, but for lack of tese and some other reasdn ill

confine my self to their common characteristics dascribe some in detalil.

1. Intermediates (SHEMAGILES) - The third parties who act as an intermediate
between the disputants have some common characteheir identity, ways of
nomination and their role through out of the pralieg. Here for easy understanding of
the customary proceeding | will use the term “SHIBIAE” to refer the third parties

though they are known by different names in différtocalities. When we see their
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identity, they are the most respected parts ofsth@ety as a result of different reasons.
Some times they are chiefs of the clan or the conitywureligious leaders or heads of the
religion, or local administrators who have the @#l capacity. In some other instances
they might be the parts of the society who haveltvea that specific locality. The role
of priests in most parts of Ethiopia especiallyhia highland parts and cities can be taken
as an example here. What ever that matter couldebie expected to be an old person
(mostly men are favored over the women), wise axgereenced enough in settling
disputes. Thosshimagiles might be from the relatives or clan of both thepditant
equitable in their number in addition to neutrakemrmediates or some other times only

with neutral once.

The criteria for a party to be a shimagile are suditle and it is inherent in the nature of
these customary ways of dispute settlement. Thd fharties are expected to persuade
the disputants in resigning their initial claimsaagst their contender. To do so the third
party should be of a person with wider acceptancthat community, fluent in speech
and critical thinker, who can admire any persorhim public speech, whose words or
ideas can be accepted by parties. Some timesvedaif the disputants may be a third
party and may be it is to best negotiate aboutrémedies of the dispute with out
substantially affecting the financial status of theputant. But, in the other instance it is
also believed that relatives of the disputant mightthe best person to convince their
own respective relatives to put down its extra aimib$ claims and sometimes disputant
who is not willing to submit him self to the authgrof shimagiles. The disputant will be
reluctant to go away from the concern of his retgj who might help him financially if
he is required to compensate the victim or theityed

When we come to the ways of nomination of the shgifes, it is basically the concern of
the community and relatives of the disputants t&ersure that the victim is not left with
out being dully compensated and left retaininghastility with the other disputant, who
might be subject to an intentional attack by thestfivictim as a retaliation for his
grievance. Thus, the third parties may be nomindétggerson who are closer to the
disputants, i.e. neighbor, relative, closer friemdamily member. Some other times the
concerned third parties them selves may presemi gedves as a concerned person to
settle the dispute. In other cases, the communisglf may had a pre nominated third

party who serves as an intermediate in any cagesclan leaders. Here, the third parties
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may try to settle the dispute even with out thevidedge of the disputants but only with
the consent of the relatives or clans of the despist And it is uncommon to see
resistance made by the disputants as to the atthairithe shimagiles because of the

social norms andrave effect of such refusal.

2. The nature of the proceeding -After the nomination of the shimagiles, they will
officially start their function of pushing or peesling the disputants to submit their
matter for review before them. We might not getrfal and standard steps followed by
all customary ways of dispute settlement. But nyasiey will make a mini investigation

as to the nature of the dispute and the persorahcteristics of the disputants. Then
they will move to one of the disputant by studymgeriod where he will be home and
with no duty. Mostly they favor weekly rest days twlidays and early morning times
than the other days and time. Before they movédchbuse of the disputant they might
inform him that they have got some concern to taithh him on that specific day and

time, and sometimes even with out making appointmih him.

After they try to persuade him to resign some a&f ¢laims depending on the nature of
dispute, they will move to the other disputant,ijadoly the wrong doer, to tell him the
offer made by the other disputant and to persuadeak well as they did previously with
the other disputant. The important thing here canbbst described by the Amharic
proverb which saysshimagile washto yastarkal’which literally means ‘the shimagiles
will lie to get the parties compromised'. It is to meart thay will hide some facts and
offers made by one of the disputant if it is offeesto the other or if it is not
substantially important or if it would not help ¢md up the dispute amicably. They will
shuttle in between the disputants until the thekergure that the disputants have agreed
on same point, which might require more than onmaiste meeting with the parties

individually.

After they fix the nature of compensation, theylwdll a joint session of the disputants,
his families, relatives, clan members as the casg Ime if it were as such serious matter
which affects them. A feast will be prepared instlsipecific date and their will be
exchange of apologies by the wrong doer and acceptaf the same by the victim.
Shaking of hands and kissing is the important mdrtthe proceeding which is a

declaration of ending hostility among the disputamice and fore ever. It means that the
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disputants are returned to their previous statui$ @#® never got in to dispute, i.e. re -

creating the past by forgiving the wrong act.

The compensation will be handed to the victim ishcar in kind, like herds of cattle.
Often the shimagiles will not be compensated thgeege they have incurred during the
proceeding nor paid for the service they have dedid. It is considered as a public duty

and some times with no option to resign from tlaust of being shimagile.

3. Subject matter of dispute presented before SHIMAGILES - As customary laws
were in force for a long period of time in Ethiopv@ée can no see choice being made in
the subject matter of the dispute. Customary despgettiements have a wider scope in
settling family, succession and property disputegecially, bringing family dispute

before court of law will be considered as a shaonélfe spouses.

Very often dispute which involve a class of peopdeshe whole member of a clan or
locality, like a dispute over grazing lands andevah the lowland areas, murder, rape
and abduction cases, are referred to customarytgigettiement. Even it is believed that
the quality of the outcome of such a method in tangapeace and harmony cannot be

compared with what might happen in the courts wkla

It is also usual to see serious criminal mattdees iomicide and offences against property
like robbery being referred to the hands of shitesgiThe payment of blood money by
the murderer and his relatives to the familieshef victim is a common form of remedy
for such a case in most parts of Ethiopian loedifiar away from big cities. And some
witnesses the effectiveness of the method in crgatustainable peace and harmony in
the relations of the relations of both parties bgiding retaliation among them selves.
An important argument may be raised about the camipolicy of Ethiopia in
conciliating criminal matters which can be prosedutith out the requirement of private

complaint. This will be dealt in the other sectafrthis chapter later on.

4. Effect of out come and enforceability though not often it happens that the disputant
may stick to their contentious claims through dug proceeding irrespective of the
efforts of the shimagiles and it may end up withsutcess. Thus, like the modern

conciliation proceeding there is to possibilitye.icompromise or non compromise. As
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the nature of the out come differs, it does theeaffto the disputants. If it is a
compromise, the disputant who is declared to bewiteng doer will be required to

compensate the victim. The compensation may bénch & in cash. The amount money
will be determined by looking the gravity of the omg act, the extent of the injury
sustained by the victim and to some extent thentirz capacity of the wrong doer. Some
times in case of serious offences the wrong doghtmot be capable of paying the
compensation from his individual wealth. At this ment his relatives or clan members

will contribute towards the payment and relieve fiiom the debt.

The nature of this compromise is like a contrad parties are bound to perform the
obligation they have assumed before the shimagileshey fail to perform their
obligation they will be called and asked why thay fo do so. A party who insists in his
failure will considered as a man of no worth foe tbommunity, the shimagiles will
consider this an insult directed towards them dedhiostility between the disputants will

be aggravated.

On the other hand, if the proceeding ends up watlsuccess, the disputant who fails to
resign his contention claim will be seriously comuhed by the community for failing to

obey the words of those wise elder men. This va@futt him to be isolated from the
community in his daily life and in time of emerggrto the extent of expelling him from

the clan or religious group. The disputants wilbsit them selves to the words of the
shimagiles though they personally believe that teynot dully compensated or not yet
forgiven. This is how customary norms maintain ¢gaity and buy obedience from the

members of the community.

As Dr. Aberra Jembere described the customary wayghspute settlement of different
ethnic groups, which are at different stages ofiadoceconomic and political
development, exhibits the attributes of both homegs and heterogeneity. The above
discussion is an example to show the homogeneityiftdrent customs. The diversity
and similarity is due to the factor that the diffier cultures have passed through multiple

associating and dissociating factors such as;

I. The difference in the political experience of thpseples;

ii. The influence that the ecological and climatic éasthave had on them;
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iii. The extent to which the processes of acculturatiod assimilation in to other

groups have taken place among them.

Question:
1. Check the existence of these common characteristidhe customary
dispute settlement which you know very well?
2. Can you list down some more common characterisbicEthiopian

customary dispute settlement?

3.4.2. Customary dispute settlement of some specigthnic groups

Different writers have tried to describe the diviegd customary practices of different
ethnic groups. Ato Tesfaye Abate in “IntroductionLaw and Ethiopian Legal System”
course material has discussed in detail the Afatormary law including the devises
employed there to settle different kinds of disguéanong them selves and with their
neighbors. Dr. Aberra Jemberre in his book emtitleegal History of Ethiopian — 1434

—1974”, which has been used as a text book foctliese Legal History for years in law
schools, has made a land mark discussion in rexgdtiie customary laws of ten ethnic
groups of Ethiopia. | have selectemhdomly the administration of justice part of the

customary laws of two ethnic groups among those ten

A. Amhara

The customary law that was applied among the Amharas not written. It was
transmitted from generation to generation by wordéthe mouth. Amhara customary
law was dominated in some parts of Ethiopia. Soniat® norms have been embodied
in the codified laws of \Ethiopia, for example therinciple of usucaption, the
institution of family arbitration, equal sharing ofproperty in inheritance by female

descendants, etc.
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Traditional Institutions

The most prominent traditional institutions are Albayegobez alega, chiga shum and
yezemed dagna.

I. Abat: People’s nominee

Right from the village level called gero (village guagne (locality) up to wereda and
awradja level, local administration and judicial factions were both discharged by the

institution that was known as abat which was credi@ certain circumstances.

Whenever justice was found to be lacking or the govnent apparatus failed to
operate and as a result, crime and insecurity prig@d in a region, the institution of
abat came in to the picture. Persons known for thiitelligence and, most of the time,
elderly persons who were respected and feared m ¢bmmunity, were elected to this
office at a general meeting of the community. Delamg on the area and population, a
community might elect as many as seven abats whal@vaollectively be responsible
for making laws, dispensing justice, and executirigThey were, in general, entrusted
with the maintenance of law and order. This institan was established to decide
criminal as well as civil cases on the basis of mmary law.

Once these persons were elected, a general meetitge members of the community
was called to approve the rules of the institutiah the abat. The message calling a
general meeting was communicated by lighting fires mountains or hill tops at sun
set so that everybody might see them. Whoever $mnsign would like wise light a
torch and so would every member of the communityg. this way every one in the
community would be informed of the meeting that wduake place on the morning at
a market place, in a church yard or at any otherespfically designated for such

purpose.

The elected persons would then read out to the gahassembly the rules prepared by
them. The meeting would approve the rules and adjoafter making a statement that
runs: “Let your cattle be kept by my cattle”. Thgatement had two meanings among

the Amhara. First it means that the cattle would ksafe with out a headsman as long
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as there was unity among the members of the comrurecond, it serves as warning
to those persons who used to take the cattle oerthIn this sense, it was understood
to mean: “If you dare to take my cattle, | will dthe same to yours”. In addition,
directives containing the following orders were iss;
* Remain on your own holding;
* Avoid any trouble;
» Watch out for strangers. Do not let them go in andt on their own will. Bring
them and those who violate the law before the palaluthorities;
* Beware and keep yours ears open, ask for informatfoom persons who go to
the market and from any passer- by; and

* Help any person in distress and help persons talftheir way.

Any one who infringes on the law would first be aded by his relatives and neighbors.
If he did not heed the advice, a reprimand by thesambly of the locality followed. If

he still persisted in his misbehavior, he would bede to appear before the abat and
gould be given a warning. Finally, if he still comued to misbehave, he would, within
the limit of his capacity, be ordered to prepareotband tella (local beer) so that the
members of the community would feast on it. If heramitted the same wrong for the
third time, everybody would conspire against hinf. He still failed to abide by the

customary law, eroge (ostracism) would be decided.

In this way, law and order used to be maintaine@rn village up to Awradja (province)
level. (The norm being that everyone conduct his loer daily activity in peace: a
merchant his own trade, a farmer his farming, a pst his religious duty, etc.). This
system of self administration usually proved mor#eetive than one performed by

corrupt or negligent administrators appointed anérgt by the central government.

ii.  Yegobez Aleqga: “Chief of the strong” or Military Lader

The institution of Yegobez Aleqa was created by thembers of the community
wherever there was a cause to revolt because theldru imposed by governors had
become unbearable. The Yegobez Alega was empowerkeéd all able-bodied men in
the community. The group under Yegobez Alega mainéal peace and order; re-
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institute property to those who were dispossessed farced outlaws to submit to the

people’s power.

iii.  Chiga Shum: Village Chief

Chiga Shum was another well-established adminisivat institution the Ambhara
community. Besides administering the locality, t@diga Shum was also empowered to
adjudicate cases involving divorce, battering, fpass and other minor cases. He was
responsible for communicating the government ordensd collecting taxes. One of his
main responsibilities was to act as state functiopdelow the wereda dug (dug was a
name for the village chief) the melkegna (mean &&b chief above the Chiga Shum) or
the abegaz ( a governor of a locality) or gult-geza hereditary local chief). The office
of the Chiga Shum was an hereditary title in Wellahile it was a privilege which
rotated in turn every year among all rest holdersthe Gojjam and Gonder region, and

in Northern Showa.

iv.  Yezemed Dagna: Family Arbitrator

Another important institution in Amhara community as Yezemed Dagna (family
arbitrator). They were elected for every disputeattarose with in a community. The
entire functions of the family arbitrators were tbring the opposing parties to an
amicable solution. Such attempt helped to settlseswithout going to regular courts
whose decision might inflict further damage on arready precarious relationship. In

all minor disputes, family arbitrators helped to img the parties to an agreement on

their own before seeking the assistance of the atragjovernor officials.

In general, the institution that served as court$ first instance were, according to

Amhara community law, the family arbitrators, vilge elders (the gero judges in
Wello) or the Chiga Shums. To justify this, it wasid that, “Even a swarm of bees
would not leave their hive and go to a new one refthey settle down on a nearby tree
or fence”. So a person aggrieved should attempséttle his case by referring it to the
village elders or the chiga shum before taking ib tthe regular court or the

administrator. Although taking a case directly the officials of the government was

never prohibited, it was always the practice to ty have a case resolved by the
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traditional institutions first. Even after a case ag instituted in a court, the elders
secured permission from the court to attempt totlgethe matter first among them

selves. This was always accepted by the court afpreciation.

B. Somali

The Somali in Ethiopia (in the Ogaden region) are laerding people, keep cattle,
camel, and small livestocks. They are also tradeperating through out the eastern
Ethiopia and beyond.

The political and social structure of traditional @nali society was based on lineage
and clan. Although clans do not represent permanemd homogenious unit, the social
organization of Somali is in many respects shapeg ddan identification and clan
social networks. Clans can be seen as related tagher-level unit, usually called (by

outsiders) clan-family. There is a large diverséyd number of clans and sub-clans.

Somali society is petrilineal. Most Somai socialagon are based on kinship lonks: on
ideas of consanguinity: tracing or recognition ofegealogical or blood relationships,
although affinal links traced though the family ofhe wife or the mother are also vital.
Although the clan is not a homogenous unit settledone area, it represents a level of
political power. Lineage relationships derived fromlan identity and identification,
also in a political sense. This was because therravand are instances where the
corporate function of the clan, as an overarchingaup identity based on kinship
feelings, transcends relations of individuals andogips that fall under it.

The clan is, therefore, a political frame work, antiis inclusive level of politics has a
certain reflection in the patters on settlement. & one refers to a pattern of
settlement, one does not mean that clan members liv a definite circumscribed
territory. They live in groups along a definite ameof movement. Since these peoples
are pastoralists, the reference to the area of muoeat pertains to the area in which the
nomads roam about in search of pasture and wateandtheless, the unity of the clan
(as a frame work for social identification) dose han the main emanate from an
ecological factor, i.e. territorial unity based omommon exploitation of pasture,

waterholes, etc, but usually from the same descent.
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Traditional Institution

I.  Ugaz: Paramount Leader

Each clan has prestigious and authoritative leadérhe leader is known in various

regions either as the ugaz, garad or bogar. Theereince to the clan leader does not
mean that the Somali had a single administrative chanery. Nor does it imply that

each clan has its own ugaz. Some clans have ugaa gerson who has the same
function and status, while others do not have anyty of this sort. In such case the

leader of the clan represents his clan in dealingtlwother clans, more often in the

settlement of disputes.

ii. Lineage Leader

The next political level below the clan is the liage. Lineage refers to ro a relation
which is traced by all its members and every perémows to which lineage he or she
belongs. The lineage leader administers the affaifshis lineage and represents them

in administrative organs.

iii.  Dia-paying Group Leader

The group below the lineage is characterized by isas a mag- or dia-paying group.
The dia-paying group comprises of persons fallingthin at most, the fourth or the
fifth generation. As a result, it can be held liadlfor paying compensation such as
blood-money, and it can also require others to diaoge their obligation to it, as a
legal entity. Although it does not have a formalalder, it enforces law and order
through its elders. Hence, the bond of blood retatithat is characterized as dia-paying

groups may be looked upon as the territorial andipoal unit.

In terms of the descent principle, there is no gtedifference between a clan and a
“tribe” in the Somali social structure. The clan gnifies a kinship unit, a political unit,
a unit of war and blood feud relation and a unit agharriage. As a result, it plays a

major role in the wide range of social and politicaunction.
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In Somali society, legal procedure follows the gatt of the political structure. The
fact that the clan is the highest political unit lsaalready been stated. The significant of
such a statement is that it also expresses the giadirelationship. Although Islamic
law nowadays determines a great deal of the mareidgws among the Somali people, a
good part of the clans’ relationship is governed bystomary laws. Although the gadis
are established as the competent tribunal to adpade cases on the basis of Islamic
law, the clan leaders still maintain some residyaticiary powers.

The customary law that was known as merk was irtgih by a Council of Elders

(ordeal) and it was submitted to the assembly afgde for approval.

iv.  Assembly of the People

The assembly of the people was the highest law mgldargan. Regarding the crime of
homicide, the basic principle of the customary lafkthe Somali people is that: “Life is
redressed by life”. The primary duty to track dowime slayer fell on the brothers of the
slain. The revenge is primarily directed againstetlperson who committed the crime
and secondly on any close relative of the murderiérthe crime is committed among
the warring lineages, the issue ceases to be a kamroblem and assumes a higher

stage, i.e. an inter-clan feud.

Concerning family disputes, the legal proceeding iigtiated by individuals. Clan
disputes, on the other hand are taken on a clandkeyn most cases it is the dia paying
group that bears the responsibility. The compeneatiis known as aefessa among

Somali.

After committing homicide, the slayer usually rurasvay to some other locality or hides
himself in the abode of a tribal leader, sheik dre sultan. He then pays for arbitrators
to intervene. In most cases his request will be ggmted. In fact, there are instances
where clan leader simply hand over the cattle oétklayer to the relatives of the victim.
If the relatives of the deceased decline to recdieod money, they would hand over
the slayer to them on whom vengeance would be takerthe same manner as the

slayer had done when committing the crime. Howeuéis does not usually happen.
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The obligation of the can members to pay compermatdepends on the closeness or
remoteness of the relationship among lineage mensbefFor the purpose of
compensation, a lineage may be divided in to fistcond and third circles. Relatives of
the slayer who fall in the first circle have the bfjation to contribute one-third of the
total compensation; relatives in the second andrthtircle would be obliged to cover
the remaining amounts of compensation. Once compi® is decided to be paid in
one of the two ways, relatives of the first circdee obliged to undertake the actual

handing over of the amount due to the relativestbé slain.

Every naroleh, i.e. male relatives in the first cle — whether he is young or old should
contribute an equal amount. Relatives in the secarittle may contribute according to
their economic status (kabara). The amount payalae compensation in case of a

woman is less than the amount due for a man.

The manner of payment of compensation for bodilyury is, more or less, the same as
that of homicide. The compensation for moral injurig known as haewul. Damage
sustained as a result of contractual relations atttht which is sustained out of extra-
contractual relations (tort) is usually paid as hal (moral damage). Some of the
faults which entail the payment of compensation a®beat one’s wife or child with a
stick or whip, to have sexual intercourse by fortecommit adultery. The last two are

regarded as fault and they cause moral injury tcethelatives of the woman.

A breach of contract of betrothal is regarded as rabdamage to the honour of the
family members of the other party. Insult such dste implying slavery, low caste and
the like, also entail the payment of compensatighccording to some writers, such
injuries can be compensated by the payment of adegrfor horses are believed to
honour the wronged persan

These two ethnic groups dispute settlement medmaai® only few examples of the
Ethiopian practice. It is possible, here, to chetle existence of the common
characteristics of dispute settlement.

Questions
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1. Take time to think about the society you came fréinat mechanisms do your
people use to settle dispute arising there underthdre any limitation to the
subject matters that can’t be taken before themgtiilee the procedures of this
customary dispute settlement.

2. There are lots of argument about the similarity adlifference between
Conciliation and Mediation.

a. Discuss two points which are alleged to be the tsadh disparity between
these two proceedings.

b. Think about the customary ways of dispute settlénpeevailed through
out of Ethiopia known by its diversified names adiog to the customs
of the ethnic group (commonly known as SHIMAGILESthe cities) but
with similar proceeding and effects. Which of thedvdarn concept -
Arbitration, Conciliation or Mediation, resembldgese customary ways of

dispute settlement?

3.5. Compromise in General

The fact that we do not have a consolidated legalichent to regulate ADR matters does
not mean that we do not have any laws to reguleartatter. Thus, we have got lots of
provisions and principles regulating the issuesteel with ADR. These principles,
however, are scattered through out of differentstiiive as well as procedural
enactments. In this sub section we will try to laikhose legal provisions which govern
compromise with out specific reference to any @f types of ADR. In doing so the civil

code and civil procedure code provisions will beessed.

3.5.1. Definitions

Gilbert’'s Law Dictionary defines the term compromigas “An agreement to settle

differences by making mutual concessions; it cambde in or out of court.”
Not far different from the above documents our lcoade under Article 3307 defines
compromise as "A compromise is a contract wherdigy parties, through mutual

concessions, terminate an existing dispute or pitesvelispute arising in the future".
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These different definition shows as that we haveroon practice and more or less
similar attitude towards the concept compromisefoie rushing in to the next sub
section it will be important to answer the follogimuestions about the definition of
compromise and its relation with other kinds of AD conciliation and arbitration.

Questions:

1. What are the elements of compromise or what makesrtain phenomena or
document to be called as a compromise?
Is compromise a process or a result? (Refer Ardd 38 c.c and 274 ff of c.pr.c.)

3. What is the difference between compromise andrattmnh?

3.5.2. Nature and effect of Compromise

We have got articles in the civil code and civibpedure code dealing with compromise
and in the next part we will see them in detail.haf we see the part of the civil code
where compromise and arbitral submission are désmijsit is under Book V - Special
Contract. It is not expected for this part of tloele to deal compromise as well as other
like the kinds of ADR. This part of the book is me&o incorporate only the contract
aspect of those concepts though some times it begend its scope. Even from the
contract part of these concepts only special amdl@e elements which have not been
dealt in the Contract in General part of the obatle. That may be one of the reasons for

non exhaustiveness of the law regulation the matter

Article 3308 seems to speak about "Form of Contrastthe title indicates but it, in fact,

speaks about what matters can be dealt by compeomlwus, it seems it is speaking
about the object of compromise. Any ways, partiesed on the subject matter at their
hand and their pre existing relation, can conclad®mmpromise contract to create legal
rights and obligations; to modify the existing tighand obligations; and possibly to
extinguish or terminate the already existing relatamong themselves. As to the
renunciation (which means voluntary abandonmentigfright) made by one party, it

will be interpreted restrictively and so that suehunciation extinguishes the right which

has been mentioned in the compromise in his relatith the contracting party. But if he
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acquires the same right from other person, he natlbe bound by the renunciation he
did.

The other effect of compromise is that the pantv@sbind only to the extent they have
agreed and also it will not have an effect to otparties alien to the contract, i.e.
principle of Privity of Contract (Art. 3311). Fugh compromise is more than a contract
in a sense that "it will have the force m&s judicatawith out appeal”. But it may be
contested on the ground of fundamental mistakenyf @f the following conditions are
fulfilled;

1. The instrument for the performance of which it iade is void, or one or both of
the parties was due to the existence of a documleich is shown to be false, and
(in both of the above cases) where the parties havdoubt as to the possible
voidability or falsification of the documents aettime of contracting (Art 3313),
or

2. The dispute they regulated has been already sdiled judgment having the
force of res judicata of which both of the partege unaware and no appeal has
been started against this judgment (3314), or

3. A document unknown to any of the parties at theetiaf the contract have
subsequently been discovered and if this documerg willfully withheld by one
of the parties and if the contract is of a gensedlement on all matters they have

in common (3315).

Article 3316 seems the other version of Arts 1718716 which determines that the
object of a contract should be lawful, moral, pbksiand defined though the former

speaks only about legality and morality.

3.5.3. Compromise before a Court of law

The above are not the only provision regulation gmmise but we got some more
provisions in the civil procedure code from arti2lé4 onwards though they are far from
being exhaustive. We have seen that most subjetemmaf disputes can be safely settled
by compromise up on the parties' willingness. Emalysis applies even after a case has

been instituted before a court of law on the sauigest matter (274). This part of the
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civil procedure code provision gives the parties tight to terminate all or part of the
claim (including accessory matters like cost, daenagd execution 276) for which a

substantive litigation has been instituted and @edowith compromise.

After a case has been instituted before a couthwfcompromise can be made in two
different ways; one during the hearing before tbartof law and the other is out of
court. In both ways the content of agreement issadivto be drafted in line with the Art
276(1).

Compromise in a pending case can be initiated theeiof the disputant by their on
motion or possibly by the court in the attempt efanciling the disputants. In any of
these cases, however, the willingness and con$ehé aisputants is mandatory and the
court, in no way, can force them to do so. If thgyeed to reconcile the matter, they can
do it at the hearing before the court of law. Tdggeement will be made in written form
and signed by both of the parties. The court df@ng satisfied that the contract is not
contrary to law and public moral will entered tlempromise in the case file and make a
decision or judgment accordingly. And this will engd the litigation between the parties
(277).

The other alternative is the parties can make tmpcomise out of the court room. Is
such come to happen, the court shall be informeslioh a matter and the plaintiff may
apply to the court for permission to withdraw frahre suit (277(3)). The permission
granted by the court will enable the plaintiff tesfitute a fresh suit in respect of the same
subject matter of the suit in case if they failedagree and end up the dispute in
compromise (278(2)).

Question:

There were a dispute between Mr. Hassen and MidHKmhich is being entertained
(pending) in a court of law. They want to resolxe tconflict by compromise. How

would you advise them to do it with out loosing afiyheir rights granted by the law?
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3.6. Conciliation

3.6.1. Preliminary Points

Conciliation is one type of ADR, which may be usedhe settlement of a variety of
dispute. The term conciliation is sometimes uséeramangeably with mediation though
there is slight difference among these two procesBee Ethiopian law used conciliation
rather than mediation and it is the second widelyduADR next to arbitration. The civil
code in its special contract part discusses caticih not in the sense of contract only but
also its procedural aspect. Though it fails to mefivhat conciliation means, it provides
procedure for appointment of conciliator, the rgglaind duties of the parties and the
conciliator, and its effects.

The specific articles under Section 2 which istlattias "Conciliation” regulate only few
matters of conciliation. This, however, does notame¢hat these are the only articles
about conciliation. The discussion we have madevalabout compromise is equally

applicable to conciliations if the proceeding endswith success (compromise) (3321).

Even if the Ethiopian law failed to define what ttegm conciliation means, it can be
defined as an informal process in which a neuadi tparty, conciliator, tries to bring the
disputants to agreement, lowering tension, impmvocommunications, interpreting
issues and exploring potential solutions so they tan discuss their dispute and come to
a negotiated settlement. Thus, conciliation can vimwed as a process towards
compromise by the help of the intermediates, catoils. This is to recall the discussion

so far made in the second chapter of this matabiaut conciliation.

Concerning the commencement of conciliation procggdand how it comes in to
existence, the Ethiopian legal system is not tp&ilent. According to the civil procedure
code provisions it come in to existence by theatian of one of the parties or by the
initiation of the court if the case is before iteVdre not far from the truth if we take this
part of the code and make it to have effect ircafles though the dispute is not brought
before the court of law.
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The other important issue which is not well addedsisy the Ethiopian law is about the
kinds of subject matters which could be safely Ike=b by conciliation. Conciliation can
be opted in relation to disputes arising out oégal relationship, whether contractual or
not, provided that the parties have chosen to réfedir dispute to conciliation.
Conciliation might be the most favourable meanslispute settlement over arbitration
and litigation in some cases like where a higheowam of flexibility is required, secrecy
is top priority, the dispute is of less seriousature, the parties' future relation should
not be prejudiced ( e.g. disputes in family and lelympent relation) etc. But this does not
mean that all disputes are allowed to be refercedonciliation. Our law is not clear

enough to distinguish these subject matters ofutiesp

Questions

1. Which matters of dispute are expressly or impliealgwed to be conciliated and
which are prohibited under Ethiopian laws? (cigiveell as criminal matters)
2. What do you think should be the standard to deteznsp if the law is not clear

enough?

3.6.2. Conciliators

Conciliators are persons who act as an intermediatang the conciliation proceeding
between the disputants in their effort to resollie tlispute by compromise. It the
proceeding is out of court, in fact it is in mosttloe cases, the power, right and duties of
conciliators are regulated by Arts 3318 - 3324hef tivil code.

It is the inherent right of the disputant or pastie determine the identity and number of
conciliator whom they believe that he or she castqut their interest by bringing them
together and negotiating a settlement between thEms inherent right extends in
discharging the conciliator from his office as wedllowever, the conciliator may be
appointed by an institution or third party where thsputants wish so to happen (3318(1)
and (2)). To be a conciliator is not a public dtdybe imposed against the interest of the
person nominated to such status. Thus, a persavirae@ as a conciliator shall be free
either to accept or refuse his appointment (332863 to the qualification of the person

to be appointed as a conciliator, the Ethiopian imsilent and what matters here is only
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the interest of the parties. Thus, the conciliatan be any laymen, lawyers or other
professionals. But it is advisable for the parttesselect a person who is having
experience and knowledge concerning the matteraad hand feels responsible in

discharging his duty.

Concerning the number of conciliator, Ethiopian lisvwsilent too. There is no limitation
as to the number of conciliator; it can be one,,titwee, four, etc. The parties may
determine the number of conciliators as they warie experiences of others show us
that the number of conciliators can be odd or esiroe there is no decision to be made
by him (them). However, it is advisable to haveitéd number of conciliators according

to the complexity of the case.

Conciliators are only facilitators and make no diexis on the merit of the case and can
not impose his view of what a fair settlement wobtl The conciliator shall assist the
parties in an independent and impartial mannemheir tattempt to reach an amicable
settlement of dispute. The conciliator is to bedgdi by the principle of objectivity,

fairness and justice, The followings are some sfdpiecific duties;

1. He shall give the parties an opportunity of fultgtsng their views before expressing
his findings (3320 (1) and (2)),

2. He shall draw up the terms of compromise if thetiparcome to a negotiated
understanding or a memorandum of non-conciliaticthe parties failed to reach a
negotiated settlement of the dispute. And also bBs to communicate such
documents to the parties (3320(3)),

3. He is required to keep confidential all mattersitiely to the conciliation proceeding.
This obligation also extends to the negotiatedesatint or agreement, except where
its disclosure is necessary for the purpose ofempeintation and enforcement,

4. Principle of impartiality; He should be neutral,nest and diligent and stand only to
protect the interest of both parties to the displitelischarging his duty he has to be
guided by the principle of objectivity, fairnessdgnstice.

5. He shall try to complete the whole proceeding ofatiation within six months
(3321(1)),
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6. Help the parties to enforce the conciliation, elgcharge stump duty as per the
stamp duty proclamation, he may sign up on the tiegd settlement agreement, but

this is not mandatory.

The corresponding right of the conciliator will teeget due respect and recognition from
the disputants. In addition, he "shall be refunaédany reasonable expense he has
incurred in the discharge of his duties"”. Thisame sort of compensation for the money
he has spent during the proceeding while facifitathe compromise. But for the time he
devoted and service he delivered, there won't lggpagment or remuneration unless the

parties expressly agreed (3323).

When we see the rights and duties of the partigsstantially it will be determined by the
agreement of the parties and commitments theyexithange during the on set of the
proceeding. In addition, there are some mandataties dealt by the code. Some of
these duties are the following;

1. They shall provide the conciliator with all the anfnation necessary for the
performance of his duties,

2. They shall refrain from any act that would make ttwnciliator's task more
difficult or impossible,

3. They shall refund any reasonable expenses incuryethe conciliator while
discharging his duties, and, if agreed, the rematia@r due to him,

4. During the proceeding, they shall refrain themself@m taking their cases
before the courts of law or administrative tribuhahless the conciliator draw up
memorandum of non-conciliation. This is in order awoid multiplicity of
proceedings on the same dispute. But the parteeBee to other thing to preserve

their right when necessary.

It is hardly possible to set standard procedurebetdollowed during the conciliation
proceeding. But we can say some by looking thetig@nd international experience.
The conciliator up on his appointment may requesheparty to submit to him a brief
written statement describing the general naturthefdispute and the points at issue. He
may send a copy of such statement to the othey.yt giving consideration to rights
and obligations of the parties as per their agreémi&ade usages, circumstances

surrounding the dispute, including any previousifess practice between them, the

Page | 103



conciliator may conduct the conciliation proceeding such a manner as he considers
appropriate. The conciliator may invite the partiss meet him for discussion,
communication with them orally or in writing, commioate with the parties together or

with each of them separately.

Normally the place of meeting is arranged by theigm However, if they are failed to
do so, the conciliator may decide the place of mgefThe parties must in good faith
cooperate with the conciliator. They must supply tieeded written materials, provide

evidence and attend meetings when they calleddygdhciliator.

When a settlement is reached the parties may drawwritten form and sign up on it.
The settlement agreement may be authenticated bgiliedor and such a settlement

agreement shall be final and binding on the parties

3.6.3. Effects of Conciliation

After you get in to the proceeding, there are twegible outcomes; compromise or non
conciliation. If it end up with success and thetigarsign up on the compromise that will
be the end of the case and the one we have disciseve about the effect of
compromise (e.g. res judicata) will apply. This meaf the parties have expressly
undertaken in writing to confirm the terms of commise drawn by the conciliator, they
shall be bounded by it. In addition, after a conmpis® is reached through conciliation
and settled the dispute, then it may be taken @ampnary objection before the court if
one of the parties takes the case before the eftert the dispute had been conciliated.
The one who wants the enforcement of the compromiléget it enforced as he wishes

after paying the stamp duty as per the Stamp Drdgl&mation No 110/1998.

The other possibility is that the parties or ondl@m may adhere to his original extra
ambitious claim and fail to drop his proposal. Taw gives the conciliator a maximum
of six months to come up with some result unlesspérties provide a different period
(3321(1)). Before the expiry of this time the pastican not institute a case before court
of law on the same cause of action. But even befloeeexpiry of the time if the
conciliator feels that it is worse less to procéether, he shall draw the memorandum of

non - conciliation. This entitles both of the pastito institute court case on the same
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subject matter. The parties are also free to utsti case before the conciliator draws the

memorandum of non-conciliation or compromise if shipulated period of time expires.

Question:

1. Can the disputants provide for a longer periodimetthan stipulated under Art
3321(1)? Or is the right only to shorten it down?

2. Do you think that these provisions of the codes @xbaustive to regulate
conciliation? If not, which matters are unregulatetd how can we fill these
gaps?

3. TDN Company and XY pvt. had a conflict over thenaw ship of a certain
building . They have agreed to take their caseoteitiators nominated by them.
On September 11, 2007 the conciliators startedihgothe case. There was no
agreement as to how long the conciliators shoyltbtcompromise them.

A. On October 11, 2007, TDN Company sued XY pvt torcouer the
ownership of the same building with out inforgnithe conciliators and
XY pvt in advance. Is that possible? Why or whyxot

B. Once you started conciliation what are the possibtelitions
(phenomenon) required to be fulfilled to bring & before the court of

law over the same dispute?

3.7. Arbitration

3.7.1. Introduction

This is the most widely used and commonly knowretgpADR. "It is the submission of
a dispute between two parties to a third impagaabitrator) with the agreement that the
decision of the arbitrator will be binding and finl is a quasi-judicial procedure that
avoids the formality, delay and expense of normial.t (Gilbert's Law Dictionary).
Before we move on to the discussion about arbainatinder Ethiopian laws, let's see
some points and controversies about it in the génensprudence.
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Though it is known as arbitration commonly, there ather kinds of hybrid kinds of
proceeding. These hybrid forms are not purely eatitin or conciliation/mediation as the
case may be, but share some ideas with arbitratiaonciliation/mediation. Fast—truck
arbitration is one kind which is accelerated kirficabitration applied in some disputes
which requires quick disposition. The very objeetof this type of arbitration is to get
rid of some substantive and procedural laws sethkbystate to regulate arbitration to
facilitate speedy award being given. The other ioybypes are MEDOLA and MED -
ARB, as the name speaks for them, these are thedhybmediation and arbitration to
dispose of a single case. The procedure startsmetiiation and if not successful will be
immediately followed by arbitration, which have radrinding effect than mediation. But
none of these hybrid kinds of arbitration are eigrered in Ethiopian laws and practises
these days.

The other point which should be raised at this fimcis its similarity with court
litigation. There are two different opinions abdhis matter. The dominant view is that
which say arbitration is one kind of ADR thougtsiitares some common character with
court litigation. They further say that arbitratican be called as the extreme kind of
ADR since it has some adjudicative character smbdahat of court litigation. The other
opposing view states that arbitration should noviegved as ADR but it is one kind of
court litigation. The latter sites the binding natwf the outcome (award) as an example.
These arguments shows us at least the fact that &ihe some character arbitration shares
with court litigation and the fact that arbitratias more procedural and rigid than any
other kinds of ADR.

It is only to remind you some points about arbitratthat you have discussed in the first
and second chapter. Under Ethiopian law, arbitnasaregulated in more detail than any
other kinds of ADR. The civil code provisions ofté& 3307 — 3346, civil procedure
provisions which are scattered in different partsh® code, the family code, labour
codes are only some of them. This by it self shagdow arbitration has got a place
under Ethiopian law. Below we will see some of @iéng legal principles under

Ethiopian law in different sub headings.

3.7.2. Sources of Arbitration and Arbitral Submisson
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A. Source of Arbitration

The first thing we have to see here about the \&darce of arbitration, which is either
consent or sometimes from the law. Arbitration eatas either from consents of parties
or from law. (Art. 315(c)).

a) Consent (agreement)- when arbitration emanates from agreement, thoérar

submission should fulfil requirement of valid caudr (Art. 1678 c.c.) and observe
mandatory laws: parties should have the capaoityontract and dispose of that right
without consideration, the contract should be inrdten form and other forms required
by law for disposing the right without considerati@rts. 3326 c.c. and 315 c.pr.). But in
case where the law provides an issue for arbitrattators on behalf of minors or
interdicted persons can make it, and no speciat isrrequired for their agreement (Art.
3327 c.c.). In addition, full consents of partiesl aequirement of lawful and immoral

object of agreement is mandatory.

Arbitral submission can be a separate documenharhitration clause attached to the
contract creating the right that creates the despBitich dispute may be an existing one or
future disputes which may arise out of contractotirer specific obligation (Art.3328
c.c.). Jurisdiction of arbitrator in the submissishould be interpreted strictly. An
arbitrator can do such but he cannot decide overwdidity of the submission if
contested (Arts. 3329 and 3330 c.c.).

b) Law: - In certain matters, like family dispute, the stamtive law provides a
compulsory arbitration (e.g. family matters — afB5- 728 c.c.). In such cases either the
law itself provides details of arbitration procesgs or let it to parties determination
(agreement) in which the agreement or the consiactild observe the above applicable

rules.
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B. Arbitral Submission

About the arbitral submission, here is a journtitiar

THE FORMATION, CONTENT AND EFFECT OF AN ARBITRAL SUBMISSION
UNDER ETHIOIAN LAW (Bwzzawork Shimelash s - Journadf Ethiopian Low Vol
XVII, 1994

INTRODUCTION

Despite the fact that the Ethiopian society had bedraditionally using arbitration
through the system of referring disputes to a thiygkerson called ‘shimagile’ and
despite the fact that we have elaborate and modemas on arbitration (since 1960),
there is still gross unfamiliarity with the meamg and application of arbitration .
There are times when foreign researchers have camehe conclusion that Ethiopia
does not have any arbitration laws at all? Thereeaslso times when certain initiations
have attempted to draft separate arbitration lan®/grning international arbitration in
the belief that the present laws have major deflmes in this respect. Many a time,
enterprise managers simply refer a dispute to ardtion in Paris under the
International Chamber of Commerce without botherirtg know whether we have such
a thing as arbitration law or whether there are mdatory provisions. The purpose of
this paper, therefore, is a modest one. It is aneatpt to familiarize those who are
interested in the use and application of arbitratipi.e. students, lawyers, businessmen
and managers, with our major arbitration laws. Siacthe subject of arbitration is
quite wide, | have regrettably limited myself toet examination of the law on arbitral
agreement -what it is how it is concluded, whet contents are and its legal effect . |
have found it useful to add a section on applicabév in international arbitration.
One more thing, the paper deals only with arbitrai based on agreements concluded
by the parties voluntary. It does not deal with cpatsory arbitrations. Hence, family
arbitrations, labour arbitrations and arbitrationshrough what were called the Central

Arbitration Committees are not covered.
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PART | FORMATION OF AN ARBITRAL SUBMISSION

A. Definition and Nature of an Arbitral Submission

Arbitration, as a device of dispute settlement, fmunded on an agreement called
arbitral submission. Arbitral submission is the t@r consistently used both by the civil
code as well as by the civil procedure code. Irstipaper , however , we shall be using
the terms arbitral submission and arbitral agreemt interchangeably since the
French master —text from which both the Ambharigersion and the English version
of the Civil Code are translated uses the term ‘tanvention d’arbitrage” which

means arbitration agreement .

The term arbitration clause is also sometime usedhe civil code and the maritime
code, this too, is an arbitral agreement, thefdience being that the agreement is
inserted as a clause in the main contract madethe parties instead of having a

separate agreement dealing with arbitration.

Article 3325 (1) of the civil code defines an antait submission as a “contract whereby
the parties to a dispute entrust its solution totlaird party, the arbitrator, who
undertakes to settle the dispute in accordancethwthe principles of law.”. It is also
provided that only questions of fact may be entedtto the arbitrator (Art. 3325(2))
and also that the arbitrator could be one or sevie(@rt. 3331(2)). As a contract,
arbitral submission is subject, firstly, to the spal provisions dealing with arbitration,
and secondly, to the general provisions of contsagt General, Title Xll, Book IV, of
the civil code (Art. 1676(1-2)).

An arbitral submission, though a contract, is howay peculiar in many respects. One
of its peculiarities has been put succinctly by ldoMacmillan thus:

“...The other clauses set out the obligations wtilod parties undertake
towards each other_hinc indehut the arbitration clause does not impose
on one of the parties an obligation in favour tloé other. It embodies the
agreement of both parties that, if any dispute esisvith regard to the

obligations which the one party has undertakenh® other, such dispute
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shall be settled by a tribunal of their own congtdn.” (Heyman and
another v. Dar wins Ltd. form Eric Lee, Encyclo@edi Arbitration Law,

Lioyd’s of London press, 1984 sec. 3. 1. 3.)

In arbitral submissions ( or arbitration clauses gs stated above, the obligations that
the parties undertake are not towards each othient rather they both undertake to
submit the resolution of their dispute to a personpersons called arbitrators .

Another peculiarity of the agreement is that, inghwords of Rene David, there is an
“interplay of two conventions one between the f)@s (submission to arbitration ),
and the other between the parties and the arbitrat¢receptum arbitri) (“Rene ‘David,
Arbitration in International Trade, kluwer publishes, Deventer /Netherlands, 1985,p.
78.). This interplay of two conventions is obviodsom the definition of arbitral

submission itself where it is stated “the arbitratavho undertakedo settle the dispute

.... The mechanism of arbitration entails not meretlge appointment of any arbitrator
but a willing arbitrator, that is why it is provide thus: “the person appointed as an
arbitrator shall be free to accept or to refuse happointment” (3339). The second
convention which David called ‘receptum arbitri’ ggears into the picture, then, when

the arbitrator accepts the appointment.

The fact that parties are able, through arbitral bmission, to create their own private
regime of administration of justice is another pdarity. By this mechanism, parties
can have their own ‘private judges’ outside the cbgystem and if they both continue
subjecting themselves to this mechanism throughdbgre is a possibility of settling
their dispute up to the end without the intervéan of the authorities.

B. THE FORMATION OF AN ARBITRAL AGREEMENT

How is an arbitral agreement? One has to refer teetgeneral provisions dealing with
the formation of contracts, i.e. Arts. 1678 — 173# the civil code. An arbitral

agreement is formed and completed where the offar drbitration made by one party
is accepted by the other party with out reservati@uch offer and /or acceptance “may
be made orally or in writing or by signs normallyiuse or by a conduct such that, in
the circumstance of the case, there is no doubt@she party’s agreement.” (1681 of

the c. c.)

Page | 110



The negotiation that took place between the ighian Import - Export

Corporation (ETIMEX) and a Dutch Cooking oil supir by the name B.V.

Vereenigde olifarieken (Oilos) is a good illustrath of the point in question.( Legal
Department file, ETIMEX. A suit based on breach agbntract was instituted against
oilos in Rotterdam and the court had decided in ¢éaw or: ETIMEX.)

The tender document issued by Etimex after sfy@ieg the type and quantity of the
product and other terms, invited foreign supplkeby telex to submit their offer. This

under Ethiopian lavg & declaration of intention and not an offer.

Oilos, as one of the competitors submitted its oty telex. The offer was accepted by
ETIMEX and a contract of sale was concluded by tparties. Up to this point there
was no mention of arbitration. After this, ETIMEX sked Oilos to send a draft supply

contract in which was included:

“The parties hereby agree to submit all disputesisarg out of or in

connection with this contract to arbitration in Rtgrdam in accordance with
the rules for Arbitration of the NOFOTA.”(Netherlads oils, Fats and
oilseeds Trade Association.)

ETIMEX, after receiving this offer for arbitration, sent its reply by amending the
arbitration clause thus:
“Arbitration: Any dispute arising out of or in conection with this contract
is to be submitted to ICC (International Chamber @ommerce), Paris for

arbitration.”

The reply of ETIMEX did not confirm to the terms dhe offer and hence was deemed
to be a new offer for arbitration. If this new offehad been accepted by Oilos, we could
have said the arbitral agreement was formed or clugied. But unfortunately dispute
in the meantime arose between the parties and naeagent was reached on
arbitration. The case as it is, however, abundandlgmonstrates the process of forming
or concluding an arbitral agreement and also its emarableness from the main

contract.
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C. THE CAPACITY OF PARTIES TO MAKE AN ARBITRAL AGREMENT

Even though establishing a principle regarding cagty of persons is not with in the
domain of procedure law, our civil procedureode provides thus: “No person
shall submit a right to arbitration unless he isapable under the law of disposing
of such right.” (Art. 315 of the civil Pr. C.). Astated earlier, even here the code uses
the phrase ‘unless he is capable under the law’ iyipg that capacity is governed by
other substantive laws. Accordingly, the principlegarding the capacity of persons to

arbitrate as laid down in the civil code reads:

“The capacity to dispose of a right without consrdéion shall be required
for the sub-mission to arbitration of a dispute coerning such right.” (Art.
3326 of the C. C)

Where the party to an arbitral agreement is a ploai person, the basic requirement
that he must be capable, i.e. free from all disdiels is obvious. Where the party is a
juridical person, such person must be endowed wéHhegal personality. This too is
obvious. Rather, we are concerned, here, with thentent of the additional

requirement, i.e. “the capacity to dispose of ahtgvithout consideration.”

We have said earlier that arbitral agreements aretrordinary agreements. They are
agreements that subject parties to different andivate type of dispute settlement
process. They “may lead to a solution of the disputher than that which would be
given by the courts?”( R. David, Arbitration in...”L74.). Hence, it is necessary that the
parties must have the power to dispose of the rightquestion, in the words of the

Ambharic version, “without price”.

Where the parties are acting on behalf of other pens either physical or juridical,
then, a special authority to settle a dispute bybigration is required. That special
authority is derived from the principal who has theecessary capacity. Where the
principal is a juridical person, such as, a busire®rganization, it is derived from its

governing body, i.e. the board of directors.
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So much for capacity at the level of physical pensand business organizations - It is
at the level of public bodies such as the stameblic administrative authorities and
public enterprises that more controversial pantould be expected to arise,
considering the fact that the interest of the gigbis involved in their transactions.
So, the question is: do these bodies have the ciypac make arbitral agreements? If

so, to what extent?

Let us take first, the Ethiopian state. In the civtode, it is stated that the state is
“regarded by law as a person” and that as such iash“all the rights which are
consistent with its nature.” (Art 394 C. C). If thelistinction is not to be stressed
between the state and the government, we see thatHthiopian Government, for
instance in a petroleum agreement, is allowedsiwbmit a dispute to arbitration.
(Petroleum Operations Proclamation, No. 295/19861.25). We also see that the state,
as one of the parties in a joint venture agreemeofn settle disputes by arbitration
(Joint venture council of state special Decree, M/1989, 4(1), 36.). Other than these,
we have not found a general provision that exprgsallows or expressly prohibits the
state from making an arbitral agreement. In thes@aumstances, the easier answer
would have been to say that the state does not hthee capacity to submit to
arbitration. But that would be unrealistic. The @ is the source of all rights and
obligations and of all laws (including the provisioon capacity). It is also the trustee of
all public property. It follows, therefore, that albng as the right which is to be the
subject of arbitration belongs to that state, anatnto someone else, i.e. individual
citizens or groups, it can be said that the statash the capacity to make arbitral

agreements.

Regarding the capacity of public authorities and lpiic enterprises, after making a
short survey of various legislations, we find amatdghem three categories: Those with
no express power to submit to arbitration, thoséh limited power and those with

express power to do so.

Public authorities such as the Ethiopian Science @&nTechnology Commission
(Proclamation No0.62/1975.) are conferred with sucpowers like entering into
contracts, suing and being sued, pledging and madag property. The power to

submit to arbitration is not expressly given to the The same is true for such public
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enterprises like the Agricultural Inputs Supply Cporation (Proclamation No.
269/1984). On the other hand, we see that pulanterprises like the Ethiopia
Domestic Distribution Corporation and the Ethiggp Import-Export corporation
have the power to settle disputes out of ¢o(Presumably this includes arbitration)
only with the permission of their supervising mgter (Legal Notice No. 104/1987.
Art.12 (3) and Legal Notice No. 14/1975 and publtaterprises Regulation No. 5/1975,
Art 7(2)). Then there are many public authoritiewhich are expressly empowered to
submit disputes to arbitration like the Civil Aation or the National Water
Resources Commission which are empowered to setiigputes out of court
(Proclamation No. 111/1977.Art. 8(18) Proclamatidyo.217/1981,Art .8(16)). Public
enterprises like the Blue Nile Construction Entelipe (Proclamation No. 234/1982,
Art. 10(2) (C)) are also given similar power . Tleenclusion to be made is, therefore.
that in the case of public authorities and publienterprises, the power to submit a
dispute to arbitration is not to be presumed atitht they need either an express

power, or in the case of some public enterprisgsgcial permission to do so.

D. THE FROM AND PROOF OF AN ARBITRAL AGREEMENT

Form requirements are associated with the questminwhether an arbitral agreement
can be made orally or in writing. In this regard, rAcle 3326 (2) of the civil code,

which is the main source on this point providdsais:

“The arbitral submission shall be drawn up in thefm required by law for
disposing without consideration of the right to wdhi it relates.”

According to this Article, admittedly quite a diffult one, the special rules of from for
disposing a right without consideration to which e¢hsubmission relates must be

followed.

On the question of capacity to submit to arbitratio(see section C above) it is indeed
necessary to require that one have the widest rigfttat seems to be the reason for
the existence of the phrase “the capacity tospbse of a right without
consideration”. But, on the question of form as od why the phrase “for disposing

without consideration” is added in Art . 3326 (4§ to say the least, most confusing. In
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fact, if we follow the provision strictly, we magach an absurd conclusion as shown

below.

Let us say, for example, the right over the disputencerns the transfer of an
immovable property. For the disposition of a righdtver an immovable without
consideration (donation) the law requires that itebmade in the form governing a
public will, i.e., it must be written by the donar by any person under the dictation of
the donor, it must be signed by the donor and byrfwitnesses. Now, if the parties who
are involved in the transfer of that immovable prexty want to submit their dispute to
arbitration, it means their submission must be dravin the form described above. It
must be written by the parties themselves or by pagson under their dictation, signed
by them and by four witnesses. It is really doubtiuhether this is the intention of the

legislator.

As a result, one is at a loss to determine, in dimiee manner, the “formality” required
regarding arbitral submission. In spite of this, ste transactions like the transfer of a
right over an immovable or over a ship, or over adiness, and long term contracts like
guarantee, or insurance policy are required by laavbe in written form and be attested
by two witnesses. To submit disputes that ariserfrany one of these contracts to
arbitration, therefore, it would be safer and adwgisle that the submission be concluded
in a written form and also be attested by two wises. Many other transactions,
however, like the sale of goods or contract of dage of goods (except a contract of
carriage of goods by sea), or construction contsaetre not required to be in writing. It
is the contention of this writer that if disputegiae out of these transaction, submission
to arbitration can be made orally, although, as Sufithoff has rightly said they are
rare in practice and “import...an element of uncertaty with respect to the
implications and enforcement of the arbitration agement” (Clive M. schimitthoff’s
Export Trade the Law and practice of Internationdlrade, London, Stevens and Sons
1986, & edition, P. 583. In practice, we recommend a veittarbitral submission that
is carefully drafted.). In these situations, the pigs have the option of having their
submissions in writing. The implication of this ihat a mere document signed only by
the parties or an exchange of letters, or telextetegrams would be sufficient. If the
necessity of proving the arbitral submission arisélse burden of proof is on the party

who alleges its existence. And according to the reeuof the legal relationship

Page | 115



involved, he may have to present the “formal” ingtnent, or the written documents or

witnesses, or other means of evidence.

The manner of making an arbitral agreement varies@rding to the wishes of the
parties. Where the dispute between the partiesnseaisting one, they can refer their
dispute to arbitration by a separate document. dfy the other hand, the dispute is a
future one, they can either refer it to arbitratioby a separate document or can insert

their submission as a clause (called an arbitraticlause) of the main contract.

PART I
THE CONETENT OF AN ARBITRAL SUBMISSION

(Parts omitted)

B. THE POWER OF THE ARBITRATORS

Delimitation of the arbitrator’'s power is the secdrmatter that may be dealt with in the
arbitral submission. The parties, of course, do rfidve to provide anything about this
because the arbitrator, once he is appointed, slssttle the dispute, i.e. hear evidence
and deliver an award in accordance with the print#s of law. The necessity to delimit
the arbitrator's power arises when the parties wighnarrow or widen his power than
what is already provided by law. The situations whehat is made possible and the

limitations thereof prescribed by the law are dissed below.

1. The dispute between the parties may involve botlegiions of law is and questions
of fact. In both cases, the arbitrator is requirdd settle the dispute in accordance with
the principles of law. The parties, cannot, in ceatts to some foreign laws where it is
allowed, empower the arbitrator to act as ‘amialtempositeur’, i.e. decides on the
basis of equity or fairness. This basic policytbe Ethiopian law is also reflected in
the maritime code where it is provided:

“An Arbitration clause inserted in a bill of ladig may in no event grant to

the arbitrators the power to settle a difference Wy of composition.”(Art.

209 Maritime Code)
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True, the civil procedure code (Art. 317) envisagegossibility whereby the parties
could, through their submission, exempt the arbitoa from deciding according to law.
But, this is a clear contradiction of the substamé law and cannot be tenable (See
Sedler, Ethiopia civil procedure P. 387). On theher hand, where the parties wish to
narrow the arbitrator's power they can instruchim only to establish a point of fact,
for example, the occurrence or non- occurrencearf earthquake, without deciding
on the legal consequences following there from (A3325 of the C. C)

2. There is one area —variation of contracts- whereettparties can widen the
arbitrator's power beyond that of deciding upon kgor factual dispute. On this

subject, Art. 1765 (civil code) provides:

“When making the contract or thereafter, the parienay agree to refer to
an arbitrator any decision relating to variationshich ought to be made in
the contract, should certain circumstances occur isth would modify the

economic basis of the contract.”

As can be observed from the article, the power @aoyvor modify a contract is different
from the ordinary power in that the arbitrator witlsuch a power would decide on and

regulate the future relationship of the parties coerned.

3. The power of the tribunal to decide on its own jadiction called “kompetenz-
kompetenz” in foreign legal systems (UNCITRAL Moddaw on International
commercial Arbitration Note by the secretariat, ANC9/309, 25 march 1988, P. 6.) is
another area that may need delimitation by the past The parties, in particular, may
authorize the tribunal to decide disputes relatibgits own jurisdiction. Suppose one of
the parties, raises an objection alleging thakthtribunal has no jurisdiction because
it is made up of one arbitrator instead of threay, that the dispute brought before it is
not covered in the submission, the implicatioh the above authority is that the
tribunal would have the power to decide on suchjeaition. On the other hand, if the
parties wish to go beyond this and empower thbunal to decide on whether the
arbitral submission is or is not valid, that , Ina afraid , is not permitted because Art.
3330 (3) (civil code) mandatory provides: “The amfgitor may in no case be required to

decide whether the arbitral submission is or is n@lid.” (The French master - Text as
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translated by Elias Daniel reads: *“the arbitratonay in on case be called upon to rule

on the question of whether the arbitral submissi@or is not valid.”)

The implication of this mandatory provision is thaf any jurisdictional objection
based on invalidity of an arbitral submission isaised, the power to decides such
issue rests not on the tribunal but on theurb The policy behind this rule also
seems to be a sound one because the arbitratoressbko restricted, may be inclined, in
order not to lose his fees, to decide always inoiavof having jurisdiction.

In this connection it must be realized that sometemational arbitration rules
particularly that of the ICC Arbitration Rule Art.8(3) which give the arbitrators the

power to decide on such issues violate the mandafwovision of Ethiopia law.

C. SPECIFYNG ‘ARBITRABLE’ DISPUTES

An arbitral submission must specify which dispute rieferred to arbitration. Specially

where the submission related to future dispufehere the dispute was not known
at the time of making the submission) the law opides that “this shall not be valid

unless it concerns disputes which flow from antract or other specific legal

obligation” (Art. 3328 of the C. C.).

The intention of the parties whether they have ckosa “narrow arbitration clause” or
a “broad arbitration clause” is determined by theonds they have used in the
submission. A formation such as “a dispute arisimgder the contract” is held to be
a narrow one while “all disputes arising out of éhcontract or in connection with it” is
considered a broad one. If a case is brought irthiépia, there is little doubt that the
courts will follow similar lines because thewill enforce an arbitral an arbitral

submission only when they are convinced that thispute is
submission” (Art, 3344 C. C).

covered by the

In one case the arbitrator assumed jurisdiction an formulation that read: “If a

difference arises as to the amount of any loss anthge such difference shall.... (be
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settled by arbitration ).” But the Supreme Courvised the Award on the ground that

the dispute relating to liability of the insurewas not covered by the submission.

As | have stated above, specifying a dispute isongnt. But, the more important
point (that may well affect the legality of tharbitration process) is that the dispute
must be capable of settlement by arbitration. T@&il procedure code (Art. 315) in
which this principle is strangely laid down provide“No arbitration may take place in
relation to administrative contracts as defined Art. 3132 of the civil code or in any

other case where it is prohibited by law.”

If this provision had been placed in the civil codather than in the civil procedure
code or alternatively, or if the civil code had giar provision, no one would have
dared to make an issue out of it. But becausetho$ stated situation, the question of
whether or not administrative contracts are cdpa of settlement by arbitration has

continued to be a subject of much controversy(Parts omitted)

PART Il
THE EFFECT OF AN ARBITAL SUBMISSION

A. BINDING NATURE AND ENFORCEABILITY

An agreement made between parties to settle thepute by arbitration is binding on
them and it shall be enforced as though it was laik.both parties, knowing the
binding nature of their agreement, wholly complyith it, the arbitral tribunal
created by them will proceed with the hearingf the case and will deliver an
award, to the exclusion of the courts. On thether hand, if one of the parties, in
disregard to the arbitral agreement, institutioan action in a court of law, the other
party has the discretion to consider the agmeent to have lapsed and continue to

defend his case there.
The binding nature of the agreement and the nesy of enforcement appears in

head-on fashion when one of the parties,disregard to the arbitral agreement

institutes an action in a court of law while ¢h other party wants to take the case
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to arbitration. It is in relation to this sitation that Article 3344(1) ( civil code)

entitled “penalty for non- performance” provideshus:

“ where a party to an arbitral submission bring®efore the court a dispute
covered by the submission, refuses to perforhe &cts required for setting
the arbitration in motion or claims that he isot bound by the arbitral
submission, the other party may in his discoeti demand the performance
of the arbitral submission or consider it to hav lapsed in respect of the

dispute in question.”

In the hypothetical situation described aboveetbourts in Ethiopia, in contrast with
some countries like England where they havediacretion, are bound to decline
their jurisdiction and refer the parties to rhitration. This is what the courts do in
practice as well. In the case between AgricultuMarketing Corporation (AMC) and
Ethiopia Amalgamated (High court, civil File No. 111/82.), AMC instituted an action
in the High court against the defendant claiming emnd Birr ten million. The
defendant submitted a preliminary objection allegi that since the parties had
earlier concluded an arbitral agreement, theowt should refer the case to
arbitration, struck out the suit and referred thease to arbitration, even though the

arbitral tribunal contemplated by the parties waot yet set up.

B. Some preconditions

Before referring the dispute to arbitration, hawer, it is incumbent upon the court
to ascertain : a) That there is a valid agreemein arbitrate, b) that arbitral
submission covers the dispute at hand, and Catttine submission has not lapsed .

These will be discussed one by one.

1. The defendant who wishes to raise a preliminaopjection on the ground that the
claim is to be settled by arbitration or that dldispute is the subject of arbitration, is
expected to raise this objection at the essti opportunity, otherwise it shall be
deemed to have been waived. Now if the plaintiffhis reply alleges that there was no

valid agreement, the case shall be referred tdoimation only after this issue has
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been ascertained and decided by the court. W®ie may as well be complex

especially when defective arbitration clauseg ainvolved.

2. The second condition is the one concerning thakat of the arbitral submission.

The court will give effect to the arbitral submigsi only when the “dispute is covered
by the submission”. In one insurance case | citeghrlier (Insurance corporation V.

Gebru and Lemlme), where the arbitral clausmvered only “differences arising
as to the amount of any loss or damage” theurences objected to the jurisdiction
of the arbitrator by saying that the dispute omaliility was not covered by the
submission. To illustrate our point better, howeyédet us reverse the situation and
assume that Gebru and Lemlem brought their claim ¢ourt. Let us also assume
further that the Insurance corporation objected this and demanded performance of
the arbitration. If this situation occurs, theaurt after ascertain the nature of the
dispute involved, will, no doubt, reach the conslan ( just as Supreme court has
reached the same conclusion) that the plaintiffslaim based on liability is not
covered by the submission which talks of amoussue only. Hence, it will continue

hearing the case.

3. The third condition concerns the non- lapsing tife arbitral submission. An arbitral
submission that has lapsed cannot be enforcede Tburden of proof lies on the
party who alleges the lapsing, normally thdaiptiff who wants to pursue his
case in court. Any one of the following could bieet causes for lapsing of the arbitral
agreement (Arts. 3337, 3338 and 3344 C. C.).

a) Default of an arbitrator named in an arbitral subrssion,

b) Death of one of the parties before appointing arbitrator , and

c) Acts of the party demanding arbitration such #&singing a claim
before a court (excepting actions to preservghts from extinction) or

refusal to set the arbitration in motion.
If the factors enumerated above are proved to thgisaction of the court, it will reject

the defendant's demand for arbitration and wilbatinue hearing the case. Otherwise,

it will reject the plaintiff's arguments and refethe dispute to arbitration. .....
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3.7.3. Arbitrators

Here there is a journal article about the appointra@d disqualification of arbitrators
entitled

“Formation of Arbitral Tribunals and Disqualificatio n and Removal of Arbitration

under Ethiopian Law” by Zekarias Kene’da from Journal of Ethiopian Law 2007

FORMATION OF ARBITRAL TRIBUNALS

A. Appointment of arbitrators

One of the main characteristics of arbitration it there would be private judges or
references that would consider and resolve the diggs) between the parties as
opposed to judges sitting in courts which are appyers of the sovereign. In other word
arbitrates are appointees of the parties or disputsaor as the case disputants or as the
case may be the appointers of the parties /disptgathrough some kind of an
appointing authority designated as such by the pathemselves. As the reference is
going to be considered and finally reserved by tasbitrators, their appointment
becomes very important in the sphere of arbitratidh could in fact be said that with
out the appointment of the arbitrators in one way another, the arbitral tribunal
cannot be formed and the agreement of to refer thekisting or future disputes to

arbitration cannot be executed. It would remain @agreement with out effect.

Primarily, the appointment of the arbitrators corgting the private dispute resolution
tribunals is the right of the parties. How ever the parties fail to agree on the
appointment of their private judges, they may seekourt's assistance. Here below we
will consider situations where both parties appoithieir arbitrators, courts appoint

them, when they are appointed by third party entiess with such an appointment, and
the role of arbitrators in appointing or choosing ehairman, a president, or an umpire

as it may be called.
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1. Appointment by the parties

Parties may appoint their respective arbitratorsetimoment they agree to submit their
existing dispute to arbitration, or may agree onetlproposal made by one of them. The
same applies when parties agree to submit theirufet dispute to arbitration. The
parties can, right from the moment they gave théiee consent to submit their future
dispute" arising from" or "in relation to" their main underlying contracts to
arbitration, appoint their respective arbitrators roendorse the proposal of the
appointment of arbitrators submitted by one of thewhich would be tantamount to

appointing one's arbitrator(s) respectively.

The equality of the parties as under the provisiohArticle 3335 of the civil code, must
however not be forgotten with regard to the apponnt of arbitrators. The provision
of Article 3355 is so strict that the agreementdditrate is rendered invalid where it
places one of the parties in a privileged positias regarded the appointment of the
arbiteratiors.3. This presupposed that there hagbean agreement between the parties
to the appointment but the agreement reached onrmainbe valid if it puts one of the

parties on a privileged position. Professor Renevizhwrote:

A restriction on the freedom of the parties wowddem to be imposed in all countries. it
is imperative that parties should be ensured fuljuality in the constitution of the

arbitral tribunal. a specific provision of the lawin some countries, the general
principles of law in other countries condemn a numbof practices on the grounds
that they result in s privileged position for onef dhe parties as regarded the

consultation of the arbitration tribunal.(‘Arbitraton in International Trade’, 1985)

The equality of the parties requirement imposed Ayticle 3335 of the Civil Code
doesn't, however, prohibit the endorsement by onarty of the list of would be
arbitrators submitted by the other provided howevitrat the endorsing party's consent
is freely given. what article 335 purports to guamabainst, is that it should not be
acceptable where " all arbitrators are appointed bye of the parties only", or in case
of a sole arbitrator, where his appointment was neadly one of the parties with out

securing the free consent of the sole arbitrator .

Page | 123



Appointment of arbitrators necessarily involves tmaming of the arbitrators by the
parties and hence the parties agreeing only on grecedures for appointment does not
mean appointment in the sense it is used in theilGivde. The naming of arbitrators in
the agreement to arbitrate is left to the discretiof parties. They may agree to appoint
their arbitrators in the agreement for the numbemd procedure of appointment and
leave the actual naming for future date but befoaedispute has arisen between them.
The simultaneity of agreement to arbitrate and nangi of arbitrators then and there
seem to be highly probable in the cases where tipeament to arbitrate is in reference
to already existing disputes. It is, however, pbssieven for the parties to postpone the
appointment of arbitrators until a future date. Inagreements to arbitrate future
disputes, the highly probable arrangement would &t the agreement provides for
the procedure and number of arbitrators, but thekdlihood would be that the
agreement provides for procedure and number of ardiors , but the likelihood would
be that the naming of the arbitrators is left untdfter the dispute has arise between the
parties . Nevertheless, the possibility that thepamtment is made at the time of the

agreement cannot be dismissed.

Both in compromise agreement i.e. the agreementstdomit existing disputes to
arbitration or in the clause compromisers i.e. tg@reement to submit future dispute to
arbitration, there may be advantage in leaving tla@pointment of arbitrators until
after a dispute has arisen between parties. Itubmitted, that awareness by the parties
of the nature and extent of their disputes befoley appoint their arbitrators would be
advantageous to them. This is so particularly besauit enables them to select the
appropriate persons with the necessary qualificati@and expertise to facilitate the
speedy disposal of their disputes and to avoid tteible of re appointing in cases

where the pre-dispute appointed arbitrators may balied or have become incapable.

Sub- article (3) of Article 3331 of the civil cogwovides “where the parties have failed
to specify the arbitrators or the manner in whiclhey shall be appointed, each party
shall appoint one arbitrator”. This is intended thll the vacuum left by parties in the
event that they were not careful enough to fix threimber of arbitrators or the
procedure by which they shall be appointed, withoptejudice to provisions of article
3335 of the civil code.
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Sub article (3) of article 3331 has three limbset first one is intended to cover the
situation where the parties have agreed on the mwgare of appointment of their
arbitrators but failed to have provided for the nuyar of arbitrators in which case they
shall appoint one arbitrator each and if their ageenent one the manner of
appointment HAPPENS to be different from appaimg one arbitrator each, without
prejudice to Article 3335, it seems that such anregment on the manner of
appointment is overridden by the application of mte 3331(3).If , for instance, the
parties have agreed that the arbitrators were todppointed by the Ethiopian chamber
of Commerce but failed to provide for the number afbitrators, and how many
arbitrators each party should appoint, then thelyadl appoint one arbitrators each but
party should appoint ,then they shall appoint onebdrator each but their agreement
that the arbitrators were to be appointed by thehiBpian chambers of commerce is
impliedly rendered ineffective unless one arguesittthe parties agreement as to the
appointing authority should remain effective and nthe aspect of Article 3331(3)
dealing with the number of arbitrators should bevgn effect.

The second limb of Article 3331(3) would be that ihe agreement to arbitrate the
parties would have provided for the number of araitors but have failed to agree on
how they are to be appointed and may be on who ampgdhem. In such a case again,
the simple way out provided by Article 3331(3) wabube that the parties should
themselves appoint one arbitrator each. On the othend, if the agreement of the
parties provides that there shall be appointed farbitrators, the parties should be able

to appoint to arbitrators each.

The third aspect of Article 3331(3) would be that ¢ertain circumstances the “or” in
sub-article (3) of Article 3331 might need to bektm as an “and”. Parties may fail to
provide for both the number of arbitrators and thenanner or procedure of
appointment in which case Article 3331(3) should aag be of use to remedy the
situation. The more likely applicability of sub-ade (3) of Article 3331 is after
disputes have arisen between the parties but in tmeumstances where there is no

recalcitrance of the parties to constitute the tubal.

On the other hand, Article 3333 gives the procedwtappointment, which may be
used by the parties to constitute the tribunal iases that fall under Article 3331(3). As
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Article 3333 begins with “where necessary,” one wWdumagine that there is an

implied pre-supposition that as far as possibleetparties should try to agree both on
the number and procedure of arbitrators. Failing sbh agreement one would also
imagine that “the party availing himself of the arsal submission” may make use of
the procedure under Article 3331(1). In such a iion, the concerned party shall
have to specify the dispute he wishes to raise apgoint are arbitrator and has to give
notice of his action to the other party or the pars entrusted with the appointment of
the arbitrators in the arbitration agreement.

The notice receiving party, or somebody authorizég him, is given 30 days
commencing from the date of reception of the notioader Article 3333(2) with in

which he may appoint his arbitrator(s) falling whit he loses his right of appointing
his arbitrator and the right shifts over to the coL’. Sub-article (3) of Article 3334 may
be taken as a provision of the law empowering thartigs, in their agreement to
arbitrate, to modify the rules of sub-article (1nd (2) of the same article. The parties
can, among others, agree to shorten or elongate thety days limit or shift the

commencement of the running of the limitation frordate of reception to date of

dispatch.
2. Appointment by the Court
(i) Of arbitrators

Where the parties fail to appoint their arbitratorsther in the agreement to arbitrate or
subsequently, the right of appointment shifts over the court. This is so because at
least one of parties, i.e. the one seeking to “dy@mself of the arbitral submission”
should, to set the arbitral justice in to motionspecify the dispute he wishes to raise
and appoint an arbitrator” as a corollary of whiclthe other party or the person
entrusted with appointment of arbitrator under tharbitration agreement shall be
given notice of his willingness to avail himself tfie agreement and his appointing an
arbitrator. It is not until after the party or ashte case may be the appropriate person in
trusted with the appointment of arbitrator is pube right to appoint arbitrator shifts
over to the court. Putting the notice — receivingarties in default would only

materialize where thirty days have elapsed afterhas received a notice specifying the
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dispute the other party whishes to raise in the tfaaf his having appointed his
arbitrator. In circumstances where the parties mdyave agreed to modify the
provisions of Article 3334(1) and (2) of the CiviCode, putting in default may
materialize in shorter or longer time than thirtyays after reception or dispatch of the

notice.

If the notice receiving party or person wants to Reause of his right of appointing his
share of arbitrators after receiving the notificath given by the other party, he can still
proceed and appoint his arbitrator provided it igtiin the limitation period of thirty
days or longer or shorter period of time if othersé fixed by the parties. The court’s
right of appointing an arbitrator becomes exercidabafter it is made certain that the
notice receiving party or person has failed to makee of the notification of the

initiation of the arbitral justice.

(ii) Of presidents of tribunals

The right of the court to appoint “an arbitrator wb shall as of right preside over the
arbitral tribunal” becomes exercisable after the ppinted arbitrators have failed to
agree to appoint a chairman either from among theshges or somebody outside of
themselves. Sub- article (1) of Article 3332 inghiespect orders that in the situations
where there is an even number of arbitrator, theypadl, before assuming their
functions, appoint another arbitrator, outside threown rank, who shall as of right
preside over the tribunal. This provision presuppss between the arbitrators in
appointing the umpire and it is when they fail teach an agreement as to who shall
chair the tribunal in its proceedings leading to aenforceable award, that the right to
appointing the chair arbitrator passes over to tleeurt. The right of appointment of
presiding arbitrator passes over to the court. Thght of appointment of presiding
arbitrator however, doesn’t automatically passes tiee court merely because the
arbitrators have failed to agree to appoint suctpeesident. Although it is not explicitly
provided, it seems that the arbitrators whose numizeven and who have failed o
reach an agreement as to who should preside over dhbitral tribunal report back to
the parties to the court for appointment of a prdent. Incidentally, even in the
appointment of an ordinarily arbitrator, by the catj it should be noted that it is the

party seeking to avail himself of the agreementaxbitrate that after putting the other
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party in default, applies to the court that rest tife arbitrators, presumably including

the chairman, be appointed by the court.

The provision of Article 3332(1) applies where tmeimber of arbitrators appointed
either by the parties or as the case may be bypéeson authorized to appoint on their
behalf is, to take the minimum, two, i.e. where tharties or the person entrusted with
appointing appointed one each only. Staring fromawit could be any number as long
as the number of appointed arbitrators is even.

Where the number of arbitrators chosen by the pegiis odd, they have to appoint the
precedent from among themselves.16 This could bemaas indication that despite the
number of the parties being just two, there may the possibility of their appointing
more than one each arbitrator provided such an evappointment doesn't violet the
equality provision of Article 3335 of the civil ced One of the parties or one of the
persons or authorities in charge of appointing tregbitrators can, therefore, agree to
endorse the appointment of the arbitrators nomindtey the other.

3. Appointment by the person Entrusted with the Apmment

It may be appropriate, at this juncture, to at ldawriefly deal with the appointment of
arbitrators by a person who may be entrusted witle fpower of such an appointment
by the parties. Ideally, it would be preferabletlie parties themselves appoint their
arbitrators by reaching agreement between themsel¥er “a major attraction of
arbitration is that it allows parties to submit aigpute to judges of their own choice;
and parties should exercise this choice directlyther than allowing it to be exercised
by third parties on their behalf.” However, partiesannot, in all cases of appointing
their arbitrators, among themselves reach agreemeatticularly in cases where they
have opted for a sole arbitrator as distinguishewrh a collegial arbitral tribunal. It,
therefore, becomes imperative that “in all types arbitration, a method of appointing
the arbitral tribunal should be available to breathe deadlock which arises if the

parties cannot agree on the composition of the drdi tribunal”.

As has already been observed above, the law pravifte the courts to appoint

arbitrators where the parties fail to reach agreenievhere one of the parties fails to
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appoint his share of arbitrator where as the othevants to avail himself of the
arbitration agreement and hence applies to the coafter giving notice and waiting for
the legally prescribed period of limitation. But ¢hcourt’s involvement should be as a
final resort and parties might want an intermediarthird party to appoint their
arbitrators before finally the court, in order torptect the interest of the party seeking

to avail himself of the arbitral submission imposeeme arbitrators on them.

As stated above, the right of appointment of araibrs, however, may be entrusted to
another person by the parties or may be one of themthat that other person “may
exercise the right on behalf of him/them.” Such ahperson, who becomes a trustee of
the parties, exercise his right before a final resas made to the court. It, in fact,
transpires from Article 3333(2) and 3334

Other Person “may exercise the right on behalf ofif'them.” Such other person, who
becomes a trustee of the parties, exercises histrigefore a final resort is made to the
court. It, in fact, transpires from Article 3333(2and 3334(1) that the trustee for the
appointment of arbitrators plays the parties’ rol@henever there happens to be one.
Nonetheless, it could be that first the parties theelves try to appoint their arbitrators
and if they fail entrust another person with the ppintment, but it may as well be that
the parties right from the beginning entrust the ppintment of arbitrators to a third
person. In Ethiopia, there is no guiding rule a® twho may be entrusted with the
power of appointing arbitrators on behalf a party.Any capable person may be
entrusted with the power to appoint an arbitratomdoehalf a party. Without the
possibility of other persons being entrusted, andhout losing sight of the fact that an
arbitration may be ad hoc, the two recently formauktitutions, i.e., The Ethiopian
Arbitration and Conciliation Center and There Arlniation Institute of the Addis Ababa
Chamber of Commerce and Sect oral Associations rbaymentioned as well-posited
persons (institutions t appoint arbitrators on belfigarties in Ethiopia. These two
institutions keep their own rosters of competentbdrators. For commercial
arbitrations, the National and the Addis Ababa Chaers of Commerce may also be

entrusted.

As is in use in very many countries the world ovgrarticularly in relation to

international commercial arbitrations, professionahstitutions may also be entrusted
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with the power to appoint arbitrators. Professidriastitutions are, to mention just two
of them, organization like the Institute of Charted Arbitrators and the International

Bar Association.

On the other hand, on the regional or internationaplane, there are arbitral
institutions, which may assist in appointing arbétors. Such arbitral institutions
include, the International Chamber of Commerce (IGhe LCIA (The London Court
of International Arbitration) the LMAA (The London Maritime Arbitration

Association), The Kuala Lumpur Regional Center fdkrbitration, The Hong Kong
International arbitration Center, The Cairo RegiodaCenter for International

Commercial Arbitration, The Spanish Court of Arbiition, The American Arbitration
Association (AAA), and The Inter-American Arbitratn Commission, and the

International Center for the Settlement of InvestmieDisputes(ICSID).

The discussion above, might possibly lead to thewthat “persons” entrusted with the
appointment of arbitrators should only be a juridat one as opposed to a physical
person. There is, nevertheless, no indication retCivil Code that the “person” to be
entrusted with the appointment of arbitrators neetkcessarily be juridical. There
appears to be no reason why the p[arties, providedy agree, cannot entrust the

appointment of their arbitrators to another thirdgsty who is a physical person.

4, Appointment by the Court in Cases of Default

It is not only in situations where the parties havailed in their submission to provide
for the appointment of arbitrators or fail to agreen the appointment of arbitrators
subsequently that the court’s assistance in appwoigtis sought. Article 3336 (1) of the
Civil Code in a mandatory fashion provides that “whe an arbitrator refuses his
appointment, dies, becomes incapable, or resigre,shall be replaced by procedure
prescribed for his appointment in accordance withet provisions of the preceding
articles.” According to this provision, appointmermf an arbitrator in replacement of
one who has already been appointed by the partigsdecause of the latter’s refusal to
accept the appointment, death, post appointmentapecity, or resignation, the
tribunal couldn’t have been formed though Article8331 and 3335 come into

application to fill the gap created. On the othband, a look at those Articles reveals
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that appointment in accordance to them is eithertiwe parties arbitrators, the court or
the person entrusted with the power of appointmeftan arbitrator. Leaving aside
appointment by the parties, by the arbitrators, abg the person entrusted with the
power, it may be worthwhile, at this juncture, todk at the power of the court in
appointing arbitrators in cases of refusal, incap@g death or resignation of an

already appointed arbitrator.

The parties to an agreement to arbitrate or evespliting ones may have agreed and
named or appointed some persons who they believddwesolve their dispute. Unless
one thinks of such naming of arbitrators after sedng the consent of the would-be
arbitrators, there may be the possibility that ookthe named arbitrators may refuse to
take the appointment. As a result, there may beated a vacancy that needs to be
filled. Failing the agreement of the parties tollfisuch a vacancy or in case of
impossibilities for the parties to dos so, it shdde the court that should be given the

power to fill the vacancy there by assisting in tbenstituting of the tribunal.

Where and arbitrator who presumably has been appgedh by the parties dies, the
incident automatically affects the constitution ofribunal. This could happen

immediately after the appointment of their respei arbitrator by the parties but
before a third arbitrator, who, as of right, will igside over the tribunal is appointed.
In such a situation, the single left arbitrator carot exercise his right under Article

3332(1). Under the provisions of the latter Ari;lthe right is given to both arbitrators
to be exercised simultaneously and jointly i.e., aching an agreement as to who
should be presiding over the arbitral proceedingd.may also be that the death of one
of the arbitrators appointed by the parties or Hyetcourt whose number is odd may
occur before they have appointed a chairman arbtta from among themselves in
which case their number would definitely be reducéd and becomes even and
consequently either Article 3332 (1) should comdarapplication or a replacement
appointment should be made in the section under sideration by the court although

it could as well be made by the parties themselves.

The court’s assistance in appointing an arbitratamay also be sought when an
arbitrator becomes incapable after he has been appea. It should, however, be noted

that there seems to be an overlapping between th@ieation of Article 3336(1) on the
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one hand and that of Article 3340(1) cum 3336(2) tre other. According to Article
3336(1), it seems that where and already appoingebitrator becomes incapable, his
case comes under default. Hence, he could be repiheither by the parties or the
arbitrators or the person entrusted with the appting of the arbitrators. Failing
agreement between the parties, the arbitrators,persons entrusted with the power to
appoint, then the power to appoint shifts over tetcourt at thee request of one of the
parties or the party wishing to avail himself of ¢harbitral agreement. Pursuant to
Article 3340 (1) cum 3336(2) on the other hand, tk&uation where and arbitrator
becomes incapable constitutes a legal ground fasagialification and in such a case,
the court may only make replacement appointmenthotligh sub-article (3) of Article
3336 may be modified by the agreement of the paramyway, the court’s assistance
could still be sought in appointing replacement arators even if it is because of

disqualification which is going to be considerecdést.

Where an arbitrator resigns after he has accepted being appointed but before he
has started discharging his duties or even after s started discharging his duties as
an arbitrator, a replacement appointment may be redaly the court. Before summing
up my discussion on replacement appointment of &dtiors by the court on default
grounds, under Article 3336(1), it may be said theib-article (1) of the Article deals
with two voluntary and two involuntary grounds asaugses for replacement of
arbitrators. Accordingly, refusal to accept oneéppointment and resignation could be
categorized as voluntary causes for replacementanodél arbitrator whereas death and
incapacity may be categorized as involuntary. It stunot be forgotten that the
provisions of Article 3336, in general, are not mdatory in the strict sense. They may

be modified by the parties’ agreement as statedub-article (3) of the Article.

At this juncture, it may be necessary to considdretrelationship between the
provisions of Article 3336 and Article 3337. Thatier Article in its first sub-article
provides: “where the arbitrator has been named inet arbitral submission, and the
parties do not agree on who is to replace him, tdbitral submission shall lapse.”
What does this mean vis-a-vis the provisions of iélg 33367 If the provisions of
article 3337 were to be given effect, when woul@ throvisions of Article 3336 come
into application? In other words, if and if arbitreor has been named in the agreement

to arbitrate and there arises ht need to replacenhibecause of the taking place of one
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of the reasons under Article 3336(1), and the pagido not agree on who is to replace
him, does the arbitral submission lapse in the abse of a modifying agreement
between the parties? Or can one of the parties, entikely the one wishing t avail
himself of the arbitration agreement, apply to theourt for a replacement
appointment? In sub-article (2) of Article 3337, ¢hlaw makes it clear that an
agreement to arbitrate future disputes should beedted differently. In
contradistinction to the situation where the parieagree to submit an existing dispute
arbitration, and agreement to submit future dispstéo arbitration does not lapse in
case the parties did not agree on who is to repldom if an arbitrator is unable to
discharge his duties because of any of the reaspmsvided for in sub-article (1) of
Article 3336. However, sub-article (2) of ArticB337 is qualified and the agreement to
submit future disputes shall only remain valid, at the time a dispute arises the ground
that gave rise to the inability of the arbitratorotdischarge his duties has ceased.
According to sub-article (2) of Article 3337, thdge, the application of the provisions
of sub-article (1) of Article 3337 is limited to sas of agreements to arbitrate existing

disputes.

Accordingly, if one limits himself to arbitration foexisting disputes, and the disputants
fail to agree on who is to replace an arbitrator whas been named in the agreement
to arbitrate, and the parties did not, by agreemeset aside or modify the seemingly
mandatory provision of sub-article (1) of Article337, it is provided that the arbitration
agreement lapses and the party seeking to avail geth of the arbitral submission

cannot apply to the court of the court for a replament appointment.

There is nothing clear as to whether Article 3337 (& applicable only to case where
there is only one arbitrator as distinguished fromn tribunal constituted of “several”
arbitrators although the define article “the” useth that sub-article seems to indicate
that it is. It is highly probable; however, that bearticle (1) of Article 3337 is limited to
sole- arbitrator each by the parties, the like hooflapplication of the sub-article under
consideration is remote in the each party would deplacing his arbitrator who refuses
to accept his appointment, dies, becomes incapabteresigns. If the parties fail to
agree on who replaces their sole-arbitrator appa@dtto resolve their existing dispute,

therefore, their submission shall laps on the stoggh of Article 3337.
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B. The Number of Arbitrators.

The Civil Code in Article 3331(1) states that therpes may, in the agreement to
arbitrate, provide that there shall be one of seafearbitrators. This may automatically

be taken as a legal provision giving the partieeddom to submit the resolution of their
dispute to one or three or more arbitrators. Ity bther words, gives the discretion to
the parties on whether to submit their case to gmévate judge (a sole arbitrator) of

their choice or to a tribunal constituted of threar more odd-numbered arbitrators the
chairman of which is to be chosen either from amorigemselves or from outside

depending on the number of arbitrators appointed ity parties.

It is important to note that there is no provisioof the law that limits the number of
arbitrators to be chosen by the parties. It, theyed, follows that the maximum number
of arbitrators to be appointed, is left to be fixeoy the parties as conveniently
numbered as they think fit for the quick and justisposal of their case, without

ignoring the possibility that the parties may gorfa sole arbitrator.

One thing to be noted is the Civil Code implicitlgflected is preference for a panel of
three arbitartor$® in comparison to sole arbitratoor an odd number of arbitrators,
which is more than three. This is indicate in Artee 3331 (3) of the Civil Code where in
it is provided “where the submission fails to spigcthe number of arbitrators or the
manner in which they shall be appointed, each padigall appoint one arbitrator” .
This, of necessity, leads to the application of idl¢ 3332 which is to the effect that the
two arbitrators appointed by the parties will hat@ appoint another third arbitarto?
who shall as of right preside over the arbitratidnbunal. Together with the president
therefore, the arbitral tribunal would be constitet of three arbitrators. The procedure
for appointment provided in Articles 3333 and 338#the Civil Code also consolidated
the stand taken in Article 3331(3).

On the other hand, through the Civil Code’s prefexd number, at least impliedly,
seems to the three arbitrators for a tribunal, iregeral however, it is important to note
that the Code, in one way or another, tends to go ineven number of arbitrators

there by avoiding the “possibility of a deadlock éthe attendant dilatory tacticsThis
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manifested in the code’s imposition on the appouht&rbitrators either by the parties or
persons in charge of their appointments or eventhg courts whose number is even
unless the parties have agreed otherwise, the app@nother arbitrator (outside
themselves) who shall as of right preside over #rbitral tribunal and whose addition
makes the number of the arbitrators on the tribunatld there by facilitating decision

by majority.

ll. Disqualification Removal and replacement oflaitrator

A. Disqualification.

In addition to the grounds for replacement of an laitrator for his default, this is as
used in Article 3336 of the Civil Code, which magher be voluntary or involuntary as
the case may be, there are other reasons for whaim arbitrator may either be

disqualified or removed.

As has already been discussed, by virtue of thevgions of Article 3336(1) of the Civil

Code, there is a procedure for the replacement ofabitrator who refuses to accept
his appointment, who dies after having accepted hgpointment, becomes incapable
after his appointment or resigns after having act¢e@ his appointment. Article 3340-
43 on the other hand, provide for the grounds thatly cause the disqualification and
removal of an arbitrator and the procedure to bellGwed in putting into effect

removals and disqualifications. As has already bdanted, there is much in common
between what Article 3336 provides by way of thewrds and the replacement
procedure of an arbitrator in case of his defaulhahe one hand and what Articles
3340 et seq. on the other provide on the disquedifion and removal of an arbitrator.

Despite the similarities between the provisions Auticle 3336 and those of Articles
3340 et seq., yet there are observable differermssveen replacement for default and

disqualification and removal, which merits to besgussed herein below.

(1) Grounds of disqualification
Article 3340 (1) of the Civil Code lays down a nusrbof reasons why an arbitrator
may be disqualified some of which, to state agaihd appear in the provisions of

Article 3336(1). The grounds enumerated under th@yisions of sub-articles (1) & (2)
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of Article 3340 are: minority, conviction by a coyrunsound mind, illness, absence,
impartiality, independence and any other reason fstient to indicate the inability of
the arbitrator to discharge his functions properlgr within a reasonable time. Each
ground deserves to be considered separately anovbed an attempt made in that line.
a) Minority of an arbitrator
Mention has already been made that even though “grgrson may be appointed as an
arbitrator” the effect of such a wide and unqualéd provision seems to have been
curbed by the provisions dealing with disqualifican of an arbitrator. It therefore
follows that a minor appointed as an arbitrator mdgter on be disqualified merely
because he is not of age. What one should bear indrhere is that unless one of the
parties, presumably the one entitled by law to avaimself of the disqualification
applies to the court to that effect, a minor arkatior need not be disqualified merely
because he is not of age. To repeat what has alyebden said earlier, there is no
positive requirement of capacity laid down in thebération provisions of the Civil
Code unless one argues that the requirement is éhby implication. Although there is
the risk of disqualification in as much as an arb#tor didn’t attain the age of 18, a 15
years old boy could however be appointed an arltdraand the award he renders could
be enforceable. As distinguished from the applicatiof Article 1808, here, it is one of
the parties that should apply for disqualificatioand not the minor arbitrator. An
arbitrator may, however, avail himself of his beingncapable to initiate the
replacement under Article 3336(1) of the Civil Cade

b. Where an arbitrator has been convicted by a dour

An arbitrator may be disqualified if he has previsly been found guilty of a crime.
This is clearly a very wide ground that may be sachbodies any crime for which an
arbitrator whose disqualification is being soughtal been convicted and the record of
which has been kept. Normally, one would have thbugf crimes like bribery,
corruption, breach of trust and others akin to suarimes to be most relevant types of
crimes justifying the disqualification of an arbiator. However, according to the
phrase used in Article 3340(1) of the Civil Coddiete seems to be no distinction
between the nature and/or gravity of the offencer fwhich an arbitrator has been

charged and convicted. It seems the presentmerd cécord of conviction of any crime
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would be sufficient to warrant disqualification fothe purposes of Article 3340(1) of

the Civil Code.

As a ground warranting disqualification, one alsoamld wonder if legal interdiction

(this would be consistent with capacity provisioosthe Civil Code) may fit in to the
situation envisaged under Art. 3340(1). A legal éndliction signifies the circumstances
in which the law withdraws from a person the admstiation of his property as a
consequence of a criminal sentence passed on hima@8 penal laws determine the
cases in which a person is to be considered asrditéed. In our case, the relevant
provision of The Criminal Code of the Federal Denratic Republic of Ethiopia 2004
is Article 123 and it provides:

Where the nature of the crime and the circumstancesder which the crime was
committed justify such an order and the criminal Baby his unlawful act or omission
shown himself unworthy of the exercise of any ofetlfiollowing rights, the court may

make an order depriving the offender of:

a) His civil rights particularly the right to vote, tdake part in any election, or
to be elected to a public office or office of hondo be a witness to or a
surety in any deed or document, to be an expernests or to serve as an
assessor; or

b) Of his family rights particularly those conferringthe rights of parental
authority of tutorship or guardianship; or

c) His rights to exercise a profession, art, trade tor carry on any industry or

commerce for which a license or authority is reged.

In Article 3340(1) of the Civil Code, “convictionyba court” is not qualified as to
whether the conviction must be coupled with the degtion of the rights mentioned in
Article 123 of the Criminal Code in which case itay have to be taken literally. If it is
to be taken literally, it doesn’t matter whetherefcriminal court that has convicted the
arbitrator whose disqualification is being soughtas gone further to find the previous
criminal (the present arbitrator) to be unworthy dhe exercise of his civil rights or

may be to put it more aptly, to be appointed asaabitrator.
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According to Article 3340(1) of the Civil Code, ttedore, an arbitrator may be
disqualified if the penalty or the measure pronoust in the judgment by which he has
been convicted has been entered in police recordcases where such an entry is
required by law and in accordance with the orderlaeng there to. Of course, the
party seeking to disqualify the arbitrator shouldakie has access to police record
provided he meets the requirement of a person hgvm justified interests in them
which again is determined by the law referred tosnb-article (1) of Article 156 of the

Criminal Code.

An arbitrator, can validly object to his being disglified on the ground of criminal
conviction if he had been re-instated and his cottidon cancelled pursuant to Articles
232-237 of the Criminal Code . In general, it doésseem to be an easy task for a party
to probe his allegation of the past criminal contien of an arbitrator whom he is
desirous of having disqualified. In the event thtte party seeking the disqualification
of an arbitrator on the ground of past criminal camction fails to prove his allegation,
it may be argued that the concerned arbitrator wdulemain on the tribunal. On the
other hand, there is also the possibility of theb#rator being removed from the
tribunal and be replaced by another arbitrator immiately after an allegation of past
criminal conviction has been tabled. The later anguent may be strong especially
taking into consideration the time lost in provingnd/or disproving past criminal

conviction of an arbitrator whose disqualificatiois being sought.

c) Where an Arbitrator is of Unsound Mind

The other ground for disqualification of an arbitreor is if he/she is found to be a
person of unsound mind. This generally expressedwrd could, however, cause
debate as to whether it refers to somebody whoatnously insane or whether it's
also applicable to a person who is mentally unbatan The law deems a person to be
notoriously insane where by reason of his mentalndition he is an inmate of a
hospital or of an institution for insane persons @f a nursing home for the time for
which he remains an inmate. In the rural areas, i.en communes of less than two
thousands inhabitants, the insanity of a person #hae deemed to be notorious, where

the family of that person, or those with whom heds, keep over him a watch requested
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by his mental condition and where his liberty of wiag about is, for that reason,

restricted by those who are around him.

Where the case of an arbitrator whose disqualificat is sought on the ground of
being a person of "unsound mind” happens to be notws, then the proof of his

insanity might not, as such, cause difficulty thaako the two Civil Code provisions
above-mentioned i.e. Arts 341 and 342. It wouldebmatter of obtaining evidence as to
the mental condition of the concerned arbitratordm a hospital, or an institution for

insane persons or from a nursing home. If, on théher hand, the concerned arbitrator
happens to be from the rural area, evidence mayobained from his commune (may

be from his local Peasant Association or a CooperatSociety?).

On the other hand, if the insanity of the arbitrataone of the parties wants to have
disualified is not notorious, the proving of the ‘hsound” status of the concerned
arbitrator's mind might not be very easy. In urbagontext, in a while visiting a mental

hospital or institution as an outpatient in whichase there may be the possibility of
obtaining medical evidence from the hospital or titation visited by the concerned
arbitrator. On the other hand, if the concerned attator has never been to a mental
hospital or institution, but yet people in the conumity he lives and/or works regard

him as a person of “unsound mind,” then proving hisiental condition might not be

easy. Even in such circumstances, however, resoayrhe had to the Urban Dwellers’
Association or Kebele Administration of the urbaremtre wherein the concerned
arbitrator lives, or in rural communities to the ecwerned Peasants’ Association and/or
Cooperative Society. How far such non-medical evide may be a conclusive proof to
have an arbitrator disqualified on the ground of gy a person of “unsound mind,”

however, becomes an issue by itself. Going badkéoprovisions of the Civil Code that
deal with capacity, one notes that where the inggnof a person is not notorious,

juridical acts performed by such a person may na bmpugned by himself on the
grounds of his insanity unless he can show thatthé time he performed them, he was

not in a condition to give a consent free from defs.

Subject to the exception in Articles 349 and 35Qtoé Civil Code, therefore, if a person
whose insanity is not notorious cannot invalidatéshacts, can a party to an arbitration

proceeding have an arbitrator disqualified on therayind of the latter being of
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“unsound mind” where such “unsoundness” is not natous? Who is to determine the
truth of the allegation that an arbitrator is a pepn of “unsound mind” to bring about
the desired disqualified on the ground of his beirgperson of “unsound mind” be
submitted to a court? These an d similar other gtiess remain unanswered since

there is no provision in the Code that addressesrth

d. Where an Arbitrator is lll

Pursuant to Article 3340(1) of the Civil Code, ikss may also constitute a ground for
disqualification of an arbitrator. As no indicationas to what sort of illness may be
taken as a valid ground to disqualify an arbitratas given by the Code, it may possibly
be said that any illness other than mental illnestich is treated separately, and which
has already been discussed above, may be takeng®und for having an arbitrator
disqualified. “lliness” as a ground to justify thedisqualification of an arbitrator
appears to be an even more awkward ground relatvéunsound mind” as a ground.
To envisage the application of illness as a groufat disqualification, the situation
may be such that the concerned arbitrator might waio continue to serve on the
tribunal pretending that he is healthy but in actlity he is ill. This might sound
unlikely but it may sometimes happen because of thes to be paid to an arbitrator.
The more likely imaginable circumstance in relatioto illness would be where an
arbitrator is no longer able to regularly appear fomeetings of the tribunal or
generally unable to discharge his responsibilities a member of the tribunal or
generally unable to discharge his responsibilitias a member of the tribunal. There
may also be the possibility that the ailing arbitoa submitted a resignation letter to the
tribunal and to the party that appointed him witthé view to voluntarily trigger his
being disqualified and being replaced by anotherp@ication to have an arbitrator
disqualified also may possibly be submitted by therty who appointed the ailing
arbitrator in the circumstance where the concernadbitrator struggles to continue to
serve on the tribunal with the hope that he will@o get well and resume rendering the

services expected of him.

In general, and as stated earlier on, illness ag@und for disqualification consists in
situations where an arbitrator is not healthy and aesult cannot attend the meetings

of the arbitrators and moreover, the proceedings abitral tribunal. If the tribunal
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cannot effectively continue to discharge its dutibecause would be to adjourn the

hearings and/or meetings may be once or twice.

Nevertheless, since it would definitely be detrinednand unfair to the parties if the
resolution of their dispute is to be dragged inddfely because of the iliness of one of
the arbitrators, it would become appropriate for ehentitled party to apply to the
tribunal or “another authority”, where there is oneto have the ill arbitrator

disqualified.

e. Where an Arbitrator is absent

To begin with, it is not clear whether “absence” iArticle 3340(1) of the Civil Code is

used in reference to failure to attend the arbitraroceedings and/or meetings of the
arbitrators, or the technical legal circumstance wte an arbitrator has disappeared
and has given no news of himself for two years amehce is declared to be absent. In
any event, and despite lack of clarity in its meagj “absence” is mentioned in Article

3340(1) of the Civil Code as one of the groundgltsqualify an arbitrator.

If the word “absence” in Article 3340(1) of the GivCode is intended to cover the
situations where the arbitrator fails to attend nteeys and/or proceedings; then the
absence could be due to mental illness or anothgret of illness that may suffice to
cause disqualificabion. “Absence” if it is in relan to failure to attend meetings
and/or proceedings could also be attributable toyanther reason that debars an
arbitrator from discharging his functions properlyor within a reasonable time. In

other words, the arbitrator could still be aroundubis unable to attend meetings and/
or proceedings regularly. Failure to attend just ervery important preliminary meeting
of the arbitrators may possibly result in having éhabsentee disqualified for the
purposes of Article 3340(1) of the Civil Code urdethe parties are convinced that the
absentee arbitrator is kind of a key person for thesolution of their dispute and would

accordingly wait and see if he could resume his @lions soon.

On the other hand, if absence in Article 3340(1)irs reference to the technical legal
situation covered by Articles 154-173 of the Ci@bde, starting from the very first

article., i.e. Article 154, there should at least la lapse of time of two years since the
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last news about the person purported to be abseag heen heard from him. After an
application has been submitted to a court of juristion, there will also, of necessity, be
lapse of time, which probably would push the timetii the final declaration of
absence is made. The question would, thereforectnald parties to a dispute be patient
enough to wait for longer than two years and unéldeclaration of absence is made to
have the absentee arbitrator disqualified? The amswo this query should naturally,
be in the negative. This is so simply because atipa should wait for longer than two
years to have an absentee arbitrator disqualifigbdgn arbitration process cannot but
be taken as a means of speedy resolution of dispulg therefore, follows that
“absence” in Article 3340(1) cannot be in referente the declaring of absence at least
with respect to the disqualification of an arbitrat appointed to resolve an existing
dispute. However, there may be the possibilitytlué term “absence” used in Article
3340(1) in reference to the legal circumstances em@d by Article 154-177 of the Civil
if the arbitrator to be disqualified on the groundf “absence” was appointed to resolve

a future dispute.

f. any Other Reason That Renders an Arbitrator Urdlalio Discharge His Functions

Properly or Within a Reasonable Time

Without prejudice to the grounds considered aboxyeticle 3340(1) in its latter limb
also recognizes “any” other reason rendering an d@rlator unable to discharge his
functions or within a reasonable time” to be a grad for disqualification. This latter
limb of Article 3340(1) is so wide any may be takaa accommodating very many
reasons. The following may be considered as fewith&f possible grounds that may fit
into this last limb of Article 3340(1).

1. Detention and/or imprisonment. Where an arbitoatis imprisoned for sometime,
this fact may be taken as a factor adversely afiecthis ability to attend the arbitral

proceedings and/or meetings of the arbitrators. Thetention and/or imprisonment
may be for a brief period of time. Nevertheless,wever brief the period may be, it
might still render the concerned arbitrator unabk® discharge his functions within a

reasonable time.
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2. Fulltime engagement otherwise. Where an arbitais fulltime engaged otherwise,
and is, as a result, unable to discharge his fummcts of being an arbitrator, this very

situation may be taken as sufficient enough to chge a ground for disqualification.

3. Insurmountable Personal and/or Family Problem8Vhere an arbitrator is faced
with an insurmountable personal and/or family prodin and is unable because of that
the discharge his functions or within a reasonabteme the situation in which the
concerned arbitrator finds himself may be a sufeit ground to have him disqualified.
Blanket as the last limb of the provisions of Afgc3340(1) is, any reason, which could
not be imagined now, may be a invoked to have abitaator disqualified as long as the
concerned arbitrator is totally unable to dischargeis functions as an arbitrator
because of that reason or though he may be ableigcharge his functions, is unable

to do so within a reasonable time because of themeaeason.

g. Partiality of an Arbitrator

Unfortunately, the Civil Code doesn’t provide thefihition of partiality or impartiality.
Not does the Code provide any clue as to what aimstance or which factors constitute
cases of partiality. We may, therefore, be forceddok elsewhere in order to be able to
get some ideas as to what “partiality” may meantbose factors that constitute it. To
begin with, “the concept of partiality may be corroed with the bias of an arbitrator
either in favor of one of the parties or in relatioto the issues in dispute”. Partiality
would be the state of mind, which is harbored by arbitrator and which dictates the
outcome of the proceedings so much so that the @abor whose impartiality is
challenged would decide or propose to decide theecan front of him favoring the
party to whom he is predisposed and naturally agdirthe party about whom he is
biased. 39 Partial arbitrator would be dictated bys bias instead of being led by his
conscience and judgment in disposing of the case.

The impartiality of an arbitrator may also be chalhged where an arbitrator exhibits
prejudice against one of the parties to the dispateone or more of the issues in the
dispute. At the end of the day, however, both basd prejudice may be taken as
meaning the same thing, at least for the purposé<loallenging the impartiality of an

arbitrator.
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An arbitrator who is personally interested in theucome of a case in from of him or
whose interests would be adversely affected bydhtome of the case may also be
predisposed in such a way that his conducts wouddtélling that he is biased against

one of the parties or one or more of the issueghe dispute.

In some respects, the partiality of an arbitratoray also be inferred from the conducts
he openly exhibits in the course of the arbitral gmess. Clear and indubitable
animosity, for example, of an arbitrator, presumabagainst one of the parties, may be
a sufficient cause to challenge that arbitrator othe ground of partiality. For that
matter, any improper conduct and detected impropastives exhibited by an arbitrator
may also be taken as sufficient to challenge andsgbly to warrant the

disqualification of an arbitrator on account of imgrtiality.

Although the relationship an arbitrator has had ois currently having or may be
contemplating of having in the future with one ohé parties, primarily affects the
independence of an arbitrator, in may instances,wever, the bias or prejudice or the
partiality because of which an arbitrator may be allenged may also arise from
relationships. In other words, the bias or prejudican arbitrator may be accused of
may simply be because of no other reason but tHatrenship between the challenged
arbitrator and the party he tended to favor. Accand to Red fern and Hunter:
“impartiality is a much more abstract concept thandependence in that it involves
primarily a state of mind which presents specialffdiulties of measurement.”
Incidentally, impartiality is by far the most impdtant ground for which an arbitrator
may be disqualified since “justice must be beyortsaispicion as to the independence
and impartiality of the judges, and this basic pdiple of justice administered by an
arbitral tribunal.” Impartiality becomes even morglaringly important because of the
general tendency of party-appointed arbitrator’s ssbnception of his role as he “will
approach the examination of the dispute with someejpdice in favour of the party
who has appointed him and it may even happen thrasome cases, especially if he is
not a lawyer, he will conceive his role as that @f advocate rather than a judge” A
party-appointed arbitrator, however, “is not a p&an.” Arbitration being a private
mechanism of dispute settlement, it is, on the athand, submitted that parties may

want that their arbitral adjudication to proceed isort of a partisan way. This may be
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achieved by the parties agreeing that “one arbiwatshall be an umpire and the other
arbitrators as mere advocates and representativethe# parties who have appointed
them.” It is believed that parties are al libertp do so and consequently, it would only
be possible fro them to challenge the impartialiy the umpire and they cannot raise
that of the other advocate arbitrators. Professoraddd is of the opinion that
partisanship in arbitration proceedings may stillebtolerable but on condition an

arbitrator avoids dishonesty:

“It is fundamental that this should be done openlj party cannot be prevented from
choosing an arbitrator a person who will considershcase in a friendly way, but in this
case it cannot be possible for the other party adlwo designate an arbitrator a person
devoted to his interest. What is unacceptable isaalment, which would result in the
inequality of the parties. Also forbidden of coursg dishonesty. As M. Domke has said

in respect to the partisan-arbitrator” partisan h@aay be but not dishonest.

Article 3340(1) of the Civil Code seems to indifdgctecognize that an arbitrator
appointed by one of the parties may be partisantiie party who appointed him by
limiting the disqualification of an arbitrator forpartiality and lack of independence
only applicable in respect of an arbitrator appoed by agreement between the parties
or by an appointing neutral third party. In other @rds, what Article 3340(1) provides
is that an arbitrator who is common to both partieshould be impartial and
independent. Such an arbitrator, it seems, coulther be a sole arbitrator appointed
either by the agreement of both parties or failisgich an agreement by a third party
usually referred to as an between the parties tkath of them appoints one arbitrator
and the president be appointed by the two party@pted arbitrators; then the latter,
who as of right presides over the tribunal, may rnm¢ partial to one of the parties. He
may be disqualified if there happens to be any amtstance capable of casting doubt
upon his impatrtiality. On the other hand, if thegpties have agreed to have a tribunal
of five arbitrators and they have managed to agree three of them and for the
appointment of the remaining two they designatedhard party; the two arbitrators
appointed by the designated appointer shall havdéoimpartial to the parties lest they
be disqualified.
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That the stand adopted by the Ethiopian legislaturethis respect is a widely accepted

view has been confirmed by Prof. David’s statement:

“If doubts may be entertained as to the party-appt@d arbitrators, the situation is
different in case of arbitrators designated othesgi by an agreement between the
parties or by the other arbitrators or by some thiperson. The arbitrator is then bound
to be independent and impartial in the same manres a judge. This principle is
unanimously recognized; how it is implemented andaganteed differs, however, from

county to country.”

Whether a court-appointed arbitrator, be he a présnt of the tribunal or otherwise,
may be subjected to the disqualification provisioasd procedures of the Civil Code
may be a matter of controversy. If a court may beated as a “third party” in
discharging its law-given responsibility of appoing arbitrators cannot be assimilated
to that of a third party appointing authority or peon, then the question as to whether
or not a court-appointed arbitrator may be disquiadd for partiality may arise. It
appears to be a little awkward to assimilate an iaditor-appointing third party of
necessity designated by the parties as such witoart, which is there independent of
the will of the parties. It, therefore, seems thatparty seeking to avail himself of the
arbitration agreement may resort to the court to Ve an impartial arbitration
appointed by a third party removed irrespectivevdiether or not such a right is spelt

out in the arbitration agreement.

The issue as to whether or not a court-appointechitnator may be removed if he
happens to be partial to one of the parties remaionsbe addressed. Accordingly, one
may pose the queries: should a court-appointed &dior be subjected to the same
procedure as party or third-party appointed ones the purposes of being disqualified
on the ground of partiality? Who is to remove a ab@ppointed arbitrator? Is it the
party seeking to have him disqualified? The tribueOr the court that appointed him?

These and similar other queries are yet to be rulgzbn by courts in the future.

As is provided clearly under sub-article (3) of Adate 3340 of the Civil Code, the
president of an arbitral tribunal may be disquald@d for the same reasons and by the

same procedures that the applicable to the otheébitators. If this is so, it should be
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taken as a clear indication that a president apptad by the party-appointed arbitrators
either from among themselves or from outside is éakas a third-party appointed
arbitrator. A ¢ our-appointed outside is taken astlard-party appointed arbitrator. A

court-appointed president’s disqualification for pigality, however, is as stated above

for non-president arbitrators a mater to be ruleghan in the future.

As has already been discussed, “a party may not mate an arbitrator who is
generally predisposed towards him personally orragards his position in the dispute
provided that he is at the same time capable of lgimg his mind judicially and
impartially to the evidence and arguments submittey both parties”. We have also
considered that the predisposition of an arbitrattowards the party who appointed
him, does not apply to a presiding arbitrator whontist be, and be seen to be entirely

neutral as well as impatrtial.”

h. Independence of an Arbitrator

Independence of arbitrators is a topic that is vemyuch related to impartiality of
arbitrators. Sometimes, the partiality of an arbétior may be for no other reason but
merely because of lack of independence on the pafrtthe arbitrator that acted
partially. Irrespective of the overlapping betweampartiality and independence,
however, it may be worthwhile to treat the topic ofdependence distinct from
impartiality for a number of reasons. First, becaes treating the question of
independence is as important as treating impartigliand secondly because the
Ethiopian Civil Code in Article 2240(2) treats théwo separately and distinctly.
Independence, in other words, is written as a grauseparate from impartiality for the
purposes of challenging arbitrators under Ethiopidoaw. In this regard, Red fern and

Hunter opined:

The terms “independent” and “impartial” are not irgrchangeable. It would be
possible, for instance, for an arbitrator to be iedendent in the sense of having no
relationship or financial connection with one of # parties, and yet not impartial. He
might have such strong beliefs or convictions oretmatter in issue as to be incapable

of impartiality. The converse can also be imagined an arbitrator who is not
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independent of one of the parties (because he hames financial interest) yet who is

perfectly capable of giving an impartial view ondhmerits of the case.

The Ethiopian Civil Code doesn’t give any kind ofrit as to which factors affect the
independence of arbitrators. The Civil Code doesgiive the meaning of the word
“independence” either. In fact, the only article ahe Civil Code wherein reference is
make to “independence” happens to be in Article 882). In the face of lack of any
provision of our law that at least explains whatdependence means, one would be
circumstantially dictated to look for what is mearity independence, elsewhere. Red

fern and hunter offered the following:

There is both an objective and a subjective aspecthe question of independence,
which is a less abstract concept than that of impality. Objectively, it is easy to see
that a person should be precluded from acting as arbitrator if he has a direct
professional relationship with one of the partieand still more, if he has financial
interest in the outcome of the arbitration (througla shareholding, perhaps in a
company which is a party to the dispute). Subjeelyy the position is less simple to

analyze.

The same learned authors in the third edition ofdin book on the same subject wrote
that “The concept of “dependence” is concerned exsively with questions arising out
of the relationship between an arbitrator and oné the parties, whether financial or
otherwise. By contrast, the concept of “partialityfiay be concerned with the bias of an
arbitrator either in favor of one of the parties dn relation to the issues in disput.”53
The following may be considered as situations sigimg relations between a

challenged arbitrator and one of the parties.

1. Past Business Relations(s)

It may be that one of the arbitrators in a tribunadf three or more arbitrators has had
business relation with one of the parties sometimegshe past. The relationship may
have taken place some ten years back or a few wewksdays before the arbitral

tribunal constituted, among others, by the arbitcatwho is not being challenged. So,
the pertinent query would be could the other paggply for the disqualification of the

arbitrator who has had prior business relations Wwithis opponent on the allegation
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that the relation is sufficient to constitute a @umstance capable of casting doubts
upon the concerned arbitrator’'s impartiality? Thigjuery may be answered in the
positive and it is regarded by renowned authors“asspecial case where a party may
wish to challenge an arbitrator is when he discosehat business relations have been
or are entertained or likely to be entertained besn the other party and the

arbitrator.”

Professor David offered the following on businessglations: [A] decision of the
Supreme Court of the U.S.A. given in 1968 has matkea reaction. The person
appointed as a third arbitrator in this case in wdfi one of three arbitrators had four or
five years previously given some advice to onehaf parties as an engineer and for
which he had received twelve thousand dollars, a@hd fact of which was not disclosed
by him at the time of accepting his appointment wasd by the U.S. Supreme Court as
a sufficient ground for disqualification on the sémgth of the mere fact that he has
previously had business relations with one of tharfies and has derived some profit
there from.

The problem of challenging of an arbitrator on thground of business relations would
be frequent in cases where the arbitrators are tlsmives, business men or as is usually

called” commercial men.”.

2. Existing Business Relations

Where one of the parties discovers that an arbitnais currently having a business
relationship with the other party, his opponent, Wdt the arbitral process is in
progress; for stronger reasons the situation may lkeground to challenge the
arbitrator having such a relation. The widely knowrapproach to avoid the
disqualification or challenge of an arbitrator inhis respect would be disclosure on the
part of eh concerned arbitrator. The expectationtigat the concerned arbitrator, at the
time of accepting his appointment as an arbitratashould disclose the fact of his
having business relation with one of the parties ioth parties involved in the dispute
to be adjudicated by arbitration. If the parties @ after such a disclosure, to still have

him continue as an arbitrator, then they shall begarded as having done away with
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their right to challenge the impartiality of the awerned arbitrator on the ground of

having business relations with one of them.

3. Future Business Relations

If one of the arbitrator or in a sole arbitrator cse, if the arbitrator is likely to entertain
a future business relation with one of the partiesmay be a ground for the other party
to challenge the independence of such an arbitrat®his would, personally, consist in
the belief that the challenged arbitrator would ilice to favour the party with whom he
is anticipating or hoping to have business relatsmp. It would, however, be difficult
for the party wanting to avail himself of disqualdation because of lack of proof of
future business relation unless he is able to praguclear and tangible evidence as to

the intention or plan of the arbitrator to have biress relation with his opponent party.

It is not very clear as to what standards of pro@fould be required to show
circumstances capable of casting doubt up on theoartiality and independence of an
arbitrator. On the other hand, since the matter ¢vil, as opposed to criminal, it may
be said that ordinary civil standard of proof wouldo. On the other hand, there is a
mild form of crimination of an arbitrator whenevethe impartiality of such arbitrator
is challenged and hence his disqualification is sgght by one of the parties. The
disqualification of an arbitrator for fear of impatiality may be damaging to his future
reputation and may have bearing on his being chosasm an arbitrator in the future
after his impartiality has once or twice been chatiged and he was disqualified as a
consequence of that. More over, a controversialussmay arise because of the
application of the phrase used in Art. 3340(2),.ie.. any circumstances capable of
casting doubt upon his impartiality....” It is fearedhat the application of the said
phrase might give rise to controversy because the&xeno clue as to whether the
“circumstances capable of casting doubt” should mssarily and tangible be in
existence at the time of invocation of the challengr, whether fear of impartiality and
lack of independence may be proved by putting bitsl pieces of apart circumstances
i.e., those circumstances which may be capablerafigating that the person whose
disqualification is being sought might be impartiah disposing of the case submitted to
him for adjudication. In other words, the scope application of the crucial phrase in

Art 2240(2) is not clear as to whether the “circutasces capable of casting doubts on
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an arbitrator's impartiality and lack of independere should be only those which
constituted precise, relevant and well establist@destablishable ones or even those
ones that are remote, uncertain or conjectural tave an arbitrator disqualified on the
ground of impatrtiality.

4. Non Business Relations

Other relationships other than business relationphimay as well be the cause for
disqualification of an arbitrator on account of ldc of independence. Consanguine or
affinal relations between the arbitrator whose ingendence is being challenged and
one of the parties, may very well constitute “a@imstance which is capable of casting
doubt “ up on the impartiality of an arbitrator. Oa of the arbitrators’ having love
affairs with one of the parties may possible comsté a circumstance falling under
Article 2240 (2) and thereby become a ground forallenging the impartiality and
independence of the concerned arbitrator.

5. Employer-Employee Relations

An arbitrator who may be having an employment retatship with one of the parties
may be challenged on the ground of lack of independe. Although the focus
generally is on an on-going employment relationstbptween the challenged arbitrator
and one of the parties, it may sometimes be theedasit past employment relationship
that may have been brought to an end before the mmation of the challenged
arbitrator may as well be a ground for challenginge independence of an arbitrator.
If, in particular, the reasons for termination oftte relationship has been such that
there was on disagreement or misunderstanding bemwéhe parties; the ex-employee
of one of the disputants in an arbitral process mafll be inclined to favour his ex-
employer. It may, as well, be that if the previoesiployment relationship was brought
to an end in an unpleasant way to the ex-employieejay constitute a bias against the
former employee and hence a ground for him to clelge his ex-employee’s but

present arbitrator.

It is said that in an on-going employer-employer-playee relationship between a party

and an arbitrator, not only does such an arbitratdhave a financial interest in
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keeping his job, but he is also by definition, in subordinate relationship to his

employer”.

6. Lawyer-Client Relationship

According to the International Chamber of Commerca,lawyer of one of the parties
who has been appointed as an arbitrator may be &rajed and “it is generally
recognized that the regular counsel for one of thparties may not serve as an

arbitrator in the absence of agreement to the cariy.

Other than bias and/or relations, an arbitrator malge disqualified whenever there
happens to be “any circumstance capable of castawubt up on his impartiality and
independence” In other words, the impartiality aral/independence of an arbitrator is
not only affected where an arbitrator harbors a lsiagainst one of the parties or where
he has some kind of relation with one of the pagiéAs mention has already been made
as regards that last limb of article 3340 (1), sabtcle (2) of the Article is in the same
fashion, so wide and blanket. It may accommodatay a&ircumstance, which in any
way, is capable of casting, even the slightest doulpp on the impartiality or

independence of an arbitrator.

Before finalizing our discussion on grounds of digglification, it would be worthwhile
to take a brief look at the proviso stated in Atec3341 of the Civil Code under the title
of “demurrer” Article 3341 provides: “unless othense provided, a party may seek the
disqualification of the arbitrator appointed by hiself only for a reason arising
subsequently to such appointment, or for one of walnihe can show that he had
knowledge only after the appointment” It is notedr whether the phrase “unless other
wise provided” refers to the provision of the law the stipulation of the parties. This
writer believes that the phrase should be takenraterring to the agreement of the
parties, if any, and not the provisions of the lawhis is, it is believed, to be so
primarily because of the fact that the proviso bginmposed by the law cannot be

excepted by another legal provision.
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ii. Procedure for disqualification

Notwithstanding the fact that arbitration is a meahism of private adjudication, the
law has prescribed a procedure for disqualificatiai arbitrators. As we have already
noted that there are law-prescribed grounds for glislification, the law clearly states
that the party attempting to have an arbitrator digalified must comply with the
prescribed procedure. Per the provision of Artid&842(1) of the Civil Code, first of all,
the party seeking to have an arbitrator disqualfienust file and application to the
arbitration tribunal. Such arty must file his apptiation before the tribunal renders an
award and as soon as he knew of the grounds forgdalification. Sub —article 2 of

Article 3342 provides: “The parties may stipulatehat the application for

disqualification be made to another authority.” And/here there is such a stipulation,
there has to be filed an application for disquatftion to the designated authority

before the tribunal renders an award.

The arbitration tribunal, or the designated authdy, must rule on the application for
disqualification by either granting the applicatiorby ruling that the concerned
arbitrator is disqualified or deny the applicatioby ruling to dismiss the request to
have the concerned arbitrator disqualified. In thatter case, i.e., where the tribunal, or
as the case may be, the designated authority, dises the application for
disqualification, sub-article 3 of article 3342 pwides that an appeal may be lodged

within ten days as of the date of the ruling to awt of law against the denial.

B. Removal

Though it doesn’t address “replacement” and the pexure to be followed in replacing
arbitrators whose impartiality and independence hlasen successfully challenged, the
Civil Code, however, addresses removal of arbitratarhe Civil Code in Article 3343
prescribes removal as a remedy in the event thatanitrator who had accepted his or
her appointment unduly delays the discharge of his/ duty. An interesting point
worth noting in the provisions of Article 3343 ikiat the power to remove an arbitrator
who unduly delays the discharge of his/her duties primary given to the authority
designated by the parties. Article 3343 of the Ci@bde doesn't leave any clue as to

whether the authority envisages therein is the ometrusted by the parties to appoint
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arbitrators; or a separate one with a special powerremove an arbitrator who unduly

delays the discharge of his/her duties.

Article 3343 of the Civil Code also addresses theestion: “who may apply to have an
arbitrator who unduly delays the discharge of highduties removed’? Article 3343
does not provide that request of removal must bémiited by the “party availing
himself of the arbitral submission.” Neither doesé article provide that the right to
have an arbitrator who unduly delays the dischargéhis/her duties must be given to
the party that appointed the concerned arbitrat@uite logically, and with the view to
assist the constitution of the arbitral tribunalhe lawmaker has given the right to apply

to have an arbitrator removed to either one of theies.

C. Replacement

An arbitrator, whether an umpire or otherwise, whesmpartiality or independence has
been successfully challenged must, naturally, belezed by another arbitrator. The
Civil Code does not address whether an arbitratohose impartiality has been
unsuccessfully challenged stops discharging his ylall by himself or whether the
court must remove him. Moreover, it is nowhere pid®d as to how an arbitrator
whose impartiality or independence has successfligen challenged may be replaced.
Exceptionally, it seems that the legislator may keathought that the challenged
arbitrator would stop discharging his/her duty aftehe challenging party has proved
that the concerned arbitrator is either partial onot independent. However, in the
circumstances that the arbitrator whose partialityr lack of independence had been
proved doesn’t, by him/herself stop discharging /hisr duty as an arbitrator, then
removal by the court upon the application of the allenging party seems to be
inevitable. Though nothing has been provided for the Civil Code as to replacement
procedure, it may be argued that the procedure ppaintment of arbitrators with all

its ramification may be repeated again when an drhtor shall have to be replaced.

This journal article is so important | took it agxisted only by omitting the footnotes,

introduction and conclusion parts.
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3.7.4. Scope of Arbitration

An Article taken from: Arbitrability in Ethiopia: posing the problem (Zekarias Keneaa
JEL Vol XVII, 1994)

|. Introduction

Despite the advantage one can avail himself of l®sarting to arbitration, not all
disputes or quarrels, or even differences arisingpeoples’ relations can be submitted
to the adjudication of parties’ chosen experts. Fdifferent reasons, different states
exclude disputes of certain categories from the atrdd arbitration. Hence, in every
state, there would always be matters capable andmpéed to be submitted to
arbitration — arbitrable matters and there wouldsavell, always be matters regarded as
not capable of being arbitrated — in arbitrable ntats. Redfrern and Hunter

beautifully summarized it as quoted here below:

The concept of arbitrability is in effect a publipolicy limitation upon the scope
of arbitration as a method of settling disputes. &ua state may decide, in
accordance with its own public policy considerat®which matters may be settled
by arbitration and which may not. If the arbitratio agreement covers matters
incapable of being settled by arbitration, underethaw of the agreement is
ineffective since it will be unenforceable. Moreayeecognition and enforcement
of an award may be refused if the subject mattetttod difference is not arbitrable
under the law of the country where enforcement isught. (Allan Redfern and
Mertin Hunter, Law and Practice of International Cmmercial Arbitration, Sweet
and Maxwell. London, 1986, p. 105).

As inferable from the above quotation, which dispstmay be submitted to arbitration
(arbitrable) and which ones may not be submitted ddbitration (in arbitrable) is

usually decided on by states and such decisions axpressed in national laws
pertaining to arbitration. Because of diverse paticonsiderations, national interests
and commercial realities, matters that are capalakbeing arbitrated in some states
may constitute matters incapable of being arbitrdten other states. | other words, in

some categories of disputes must, as a matter ddlipypolicy, be adjudicated by state
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courts staffed by sovereign — appointed — judge dnel submission of such matters to
disputing parties’ — appointed private judges mag bonsidered as illegal and the

resultant award unenforceable.

In this work, an attempt is made to assess whatarbitrable and what is not in
Ethiopia. The work does not exhaustively deal witlte question. Far from it, all it does
is, it tries to posse the problems that have ocedrito the author's mind related to
arbitrability in Ethiopia. The endeavor, however,ight hopefully assist future research

to be conducted on the subject.

lI. Arbitrability and Family Law

In Ethiopia there are no other substantive legal quisions, other than civil code

articles 722, 724, 729 and 730 wherein it is clgastated that it is only the court that is
competent to decide on matters stated under thaswipions. The message contained
in the above — mentioned civil code articles maypag as: it is the court only the court,

in exclusion of all other alternative dispute sedthent mechanisms and tribunals,
including arbitration, that can give decision on ¢éhissues of which squarely fall within

the spirit of those provisions. In other words, nbats falling within the limits and

bounds of those provisions are not arbitrable.

Pursuant to Art 722 of the civil code, the issue$ whether a betrothal has been
celebrated or not and whether such a betrothal &id, cannot possibly be submitted to
arbitration because the very article makes the cotire only competent organ to hear
and give decisions on such matters. To put it othiese, the phrase “only the court is
competent” does away with the possibility of subsis of matters the issue of which
pertains to the celebration of a betrothal or whetha betrothal is valid or not to

private adjudication.

Similarly, in line with the provisions of Article Z4 of the civil code, the possibility of
submission of reference of suits the issues of whielate to the determination of
whether or not a marriage has been contracted anldether such marriage is valid to
arbitrators is prohibited and it is only the couthat is recognized as competent to hear

and decide on such matters. In a similar vein, imtA30 of the civil code, the law has
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taken the stand that no other tribunal except theurt is competent to decide whether
an irregular union has been established etween tpgrsons. Unlike difficulties and/or
disputes arising between spouses during the cursemd their marriage or even the
petitions for divorce whether made by both or oné the spouses, which have to
compilsorly be submitted to arbitration, disputessang out of irregular unions have to

be submitted for resolution to the court and to nther tribunal.

In spite of the fact that pursuant to the mandatopyovision of Article 725 — 728 of the
civil code, despite, (difficulties) arising out @isting marriages, petition for divorce or
even disputes arising out of divorces have to bwmpulsorily be submitted to
arbitration: it is according to Article 729 of thecivil code, only the court that si
competent to decide whether a divorce has been pumted or not. Article 729 of the
civil code may be taken as having the message thatdivorce decision made by family
arbitrators have to be obligatorily be submitted tioe court. The court, after having
ascertained that family arbitrators have compileditv the necessary legal
requirements, and that the decision for divorcerendered by a duly constituted panel
of arbitrators, make its own decision that an enéarable decision of divorce has been
pronounced. Though in line with the provision of ficle 729 of the civil code the court
seems to be making the latter decision on its owttiative, on the other hand, appeal
may also be lodged to the court to have the deaisid arbitrators impugned on the
ground of corruption of arbitrators or third partie fraud or the illegal or manifest
unreasonablity of the decision made by arbitratqisrt. 736 of the civil code). Yet still,
Article 729 also seems to be imparting the messtgs the court renders a kind of
homologation and or certification service with resgt to divorce decision given by
family arbitrators. In other words, certificationghat a married couple has been
divorced or a marital union has been dissolved camly be given by the court and not
by arbitral tribunal or the arbitrators that prononced the divorce. The article seems to
be imparting the latter message particularly whemeo considers the controlling

Ambharic version of Article 729 of the civil codeinglude the Amharic version here)

lll. Matters Relating to Administrative Contractsnlarbitrable?

On the other hand, when one shifts from the subdiga law over to the procedural

one, one encounters Article 315(2) of the civil pexlure code wherein it is clearly
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provided that only matters arising from Administiae Contracts and those prohibited
by law are said to be Inarbitrable. Naturally, thefore, a question follows as to
whether or not all other matters except those anmigifrom Administrative Contracts
and those prohibited by law could be regarded abitmable in Ethiopia, subject of
course to the provisions of Articles 3325-3346 dietcivil code. First of all it is
surprising to find a provision that reads:
No Arbitration may take place in relation to Admisirative Contracts as defined
in Article 3132 of the civil code or in the othemase where it is prohibited by law
in the civil procedure code but nothing to that efft or even similar to that is
stated in anyone of Articles 3325-3346 of the calde.

As issue of interpretation or construction of thevd legal texts i.e. Article 315(2) of the
civil procedure code on the one hand and Article325-3346 of the civil code on the
other might as well arise. This becomes even motarigg as one considers the
provisions of Article 315(4) of the civil procedur@de which states that “Nothing in
this chapter shall affect the provisions of Artide3325-3346 of the civil code”.

If nothing in Book IV of the civil procedure code fiects the provisions of Articles
3325-3346 of the civil code, and nothing as to wieat or not matters arising from

Administrative Contracts are Inarbitrable is mentied in Articles 3325-3346, could
Article 315(2) be given effect? In other words,tlie overriding text of Articles 3325-
3346 of the civil code are silent as to whether oot disputes emanating from
Administrative Contracts are arbitrable; can’t thdie taken as an implication that even
disputes from Administrative Contracts are arbitrigbin so far as nothing express is
stated in Articles 3325-3346 that they are not? Ghould there be a manifest
contradiction between the two codes’ relevant texfts Articles 3325-3346 to be

overriding?

In Water and Sewerage Vs Kundan Singh Constructibimited (High court, Civil file

No 688/79) the court took a stand that Article 32){s a sufficient provision to exclude
disputes relating to Administrative Contracts frothe ambit of arbitrable matters. A
close consideration of the main reasoning of the dghi Court to justify this stand,
however, tells that the court based its reasoningabpoit jurisdiction instead of taking

Article 315(2) of the civil procedure code as a #&grovision, sufficient on its face, to
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prohibit the submission of matters relating to Adnistrative Contracts to Arbitration.
In the course of justifying its stand, the court ise*question pertaining to which court
or which tribunal has jurisdiction is a matter ofr@ecedure and that procedural matters
are provided for in the code of civil procedure amdt in the civil code”. The court, it
may be said, endeavors to use this line of argumienits attempt to defeat the strong
point in Article 315(4) of the civil procedure codee. that nothing in the chapter in
which Article 315 of the code of the civil procedurs found shall affect the provisions
of Articles 3325-3346 of the civil code. By so dgjrthe court rejected the argument
raised by the defendant that Article 315(2) of th#&il procedure code should not be
given effect in the face of Articles 3325-3346 dfet civil code wherein nothing is

mentioned as to the inarbitrability of disputes amg from Administrative Contracts.

The other point the High Court raised to justifystruling that matters related to
Administrative Contracts are Inarbitrable was thahe provisions of our civil code
relating to Administrative Contracts were taken fro French law. The court went
further and stated that in French law there is a @hibition that disputes arising from
Administrative Contracts should not be submitted #wbitration, and that such a
prohibition is found in the French Code of Civil Ricedure. Consequently, said the
court, the prohibition in Article 315(2) is appropate taking French law and the fact
that provisions on Administrative Contracts in owivil code were taken from French

law.

On the principle of interpretation that a latter i& prevails over a preceding one it
could be said that the civil procedure code whichsypromulgated in 1965 as opposed
to the civil code which was promulgated in 1960, @awerriding. This, point of

interpretation was also raised by the court in tKedan Singh case.

Would the approach of interpretation that follow$e hierarchy of laws be of help in
the context under consideration because of the fatat the seemingly contradictory
legal provision appear in different types of legsions, i.e., Arts. 3325-3346 in a
proclamation, whereas, Art 15(2) of the civil pratere appears in an Imperial Decree?
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V. Other Substantive Law Provisions Indicative Afbitration

Yet still, the main problem in relation to arbitrality in Ethiopia, however, seems to
emanate from the confusion created by the Civil, @mercial and Maritime codes’
express provisions for arbitration in certain resgs and their silence otherwise.
Family disputes arbitration dealt with in the civicode is, | think, a compulsory
arbitration ( Starting 1977, disputes between statewned enterprises were also made
as compulsorily arbitrable in Ethiopia by virtue @& directive No 2756/fe 1 ha/20 issued
on Hamle 14, 1969 (July 21, 1977) by the then Prifnister, Ato Hailu Yimenu.)
rather than it is consensual. In other respects,ethl960 civil code for instance,
expressly provides for arbitration under Articles49, 945, 969(3), 1275, 1472ff,
1534(3), 1539, 1765, 2271 and is silent otherw{stowever, it is good to note that it is
doubtful if Article 2271 of the civil code may beaken as a provision indicative of
arbitration in the sense of Article 3325 of the sancode. Where a seller and a buyer,
refer the determination of a price to a third parigrbitrator, it doesn’t mean that the
parties submit a dispute to be resolved. Unless phaeties have unequivocally agreed
that they will bound by it the “price” to be quotelly the “arbitrator”, cannot be taken

as binding as an award is in case of arbitrationgpmer.)

The commercial code expressly provides for arbiiat under Articles 267, 295 and
303 by way of reference to Articles 267, 500(1)7€), 1038, 1103(3) and the Maritime
Code’s only provision wherein it is expressly memed about arbitration in Article

209.

In the labour legislation we had for the last twaedades, i.e. Proclamation 64 of 1975,
the possibility of submission of a collective ordirvidual trade dispute to arbitration
was provided for in Article 101(1). In sub-articlg@ of the same provision, arbitration,
in fact, seems to have been envisaged as obligatatly respect to disputes arising in

undertakings which do not have trade dispute conest
In the new Labour Proclamation, i.e. Proclamationd\42 of 1993(It is noted here that

the current labour proclamation was not enacted thte time when the this article is

published and the observation on the current labopiroclamation is discussed under
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3.7.3. of this chapter), it is provided in Articte43 that “parties to a labour dispute may

agree to submit their case to their own arbitrators

Now, therefore, it would be appropriate if one asasquestion doesn’t the fact of the
existence of such express provisions for arbitratiby the Codes mean that all other
matters are Inarbitrable? What was it that necesséd express provision for
arbitration in certain cases only? Was it just am@eavour to bring the possibility of
arbitration to the attention of the parties concesd as an alternative dispute resolution
mechanism or as an alternative to court action? @as it meant to clear out the doubts
from people’s mind that disputes arising from thosg&uations for which the codes
mention arbitration may be submitted to arbitratioalthough the Codes’ provisions,
including those mentioned under Article 3325-3346 the civil code, do not mention
what is not arbitrable as a matter of Ethiopian plib policy except what is stated under

Article 315(2) of the civil procedure code?

In some jurisdictions, there are well defined area$ matters which, as a matter of
public policy, are designated as not arbitrable. Fexample, the German Civil
Procedure Code Article 1025a provides: “An agreerhéa arbitrate disputes on the
existence of contract referring to renting rooms muill and void. This does not apply
when reference is made to section 556a paragraplof8the German Civil Code.”
(Reproduced in Ottoatndt Glosner, Commercial Arlaition in the Federal Republic of
Germany. Kluwer, 1984, p. 42.)

The French Civil Code Article 2060, on the other hd, provides: “One may not submit
to arbitration questions relating to the civil sta¢ and capacity of persons or those
relating to divorce or to judicial separation or sjputes concerning public collectivities

and public establishments and more generally in ateas which concern public

policy.”

In Italy, parties may have arbitrators settle thésgutes arising between them excepting
those provided in the civil code Articles 409 i.thpse concerning labour disputes and
those provided | Article 442 concerning disputeslating to social security and

obligatory medical aid.
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Some other jurisdictions have adopted different appches from that of German and
France. The Swedish Arbitration Act of 1929 (as anded and in force from January
1, 1984) for instance, provides in Section 1 thary question in the nature of civil
matter which may be compromised by agreement, adl \ae any question of
compensation for damage resulting from a crime, wha dispute has arisen with
regard thereto, be referred by agreement between larties to the decision of one or

more arbitrators.”

The Swiss Intercantonal Arbitration Convention of dch 27/August 29, 1969, on the
other hand, provides in article 5 that “the arbitteon may relate to any right of which
the parties may freely dispose unless the suitdallithin the exclusive jurisdiction of

state authority by virtue of a mandatory provision§the law.”

Coming back to Ethiopian law, wherein we don’t hayeovisions limiting the kind of
guestion that may or may not be submitted to araiton except for what is stated
under Article 315(2) of the civil procedure codepWw should we go about deciding
what's arbitrable and what's not? Especially, hovin@uld the approach taken by the
codes to have here and there provided for arbitebhatters be viewed? Can we argue
a contrario that the rest, i.e. those numerous nemst for which the codes do not
expressly provide for the discretion to arbitratgve of course those matters for which
the civil code imposes obligatory arbitration, atearbitrable? Or can we by way of
argument settle on the test of arbitrability thag close to the Swedish test that bases
itself on the provisions of Article 3326(1) of ouwivil code and say “any matter which
relates to any right which the parties can disposé without consideration” is
arbitrable in Ethiopia? This test becomes a fallacis on the moment one reads the
provisions in sub-article 1 of Article 3327 that gs; “the provision of Art 3326 shall
not apply where this code provides for arbitratiént, therefore, follows that if the
capacity to dispose of a right without consideratios not needed when the codes
expressly provide for arbitration, the test thatrfg matter which relates to any right
which the parties can dispose of without consideoatis arbitrable in Ethiopia” fail to

be an always working criterion.

Added to the above, the very approach taken by lgslator i.e. considering the

situation where the codes provide for arbitratioma@ where they don'’t, tells us that
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matters not expressly provided for in the codes ragywell be made subjects of arbitral
jurisdiction. The Swedish approach, therefore, daés| think, work for the present

Ethiopian reality and the test that's similar or @htical to there’s should be seen
cautiously if not totally dismissed. The line ofdhght that pursues the idea that the
matters not expressly provided for by the civil@her codes are inarbitrable also fails
automatically because of the above mentioned argaiméience, it could be said that
the codes’ express provision for arbitration herach there is meant to hint to the
parties involved pertaining to matters provided fahat arbitration is an alternative to

judicial proceedings or to encourage them to submaitarbitration.

Except for what is stated under Article 315(20 bktcivil procedure code, the approach
taken by the German, Italian and French arbitratiolaws also doesn’t seem to fit in to

the existing Ethiopian legal reality.

V. Arbitrability and the High Court’s Exclusive Jusdiction

The provisions of Article 25(2) of the civil procatk code may also be worth
considering at this stage to see if there is in aay the possibility of arguing that those
matters provided for under Article 15(2) (a-i) calilbe taken as not arbitrable. One
thing clear from Article 15(2) of the code is thahe High Court, in exclusion of all

other courts, shall have an initial material jurigdtion to try cases the matters of which
emanate from those areas enumerated (a-i). Doess,thiowever, mean that the
exclusion applies to arbitration as well? If the #nsion is appropriate to speak in
terms of tribunals does the exclusion apply to drhl tribunal as well or is it limited to

courts? Most important of all, could it be takendhthose matters provided for under

Article 1592) of the code are meant to be inarblita?

Provisions of Article 15(2) of the code, coming werdchapter 2 of the Book | of the
code and dealing with material jurisdiction of cots, are meant to serve as a exception
to the principle laid down under Article 12(1) asither expounded by the two articles

immediately following and sub-article 1 of articl&s.

Article 15(2) in other words, confers jurisdictiomn the High Court irrespective of

whether or not the amounts involved in the suitsisging from matters listed (a-i) are
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worth either 5,000 Birr or below for suits not regding immovable property or the
amount involved is 10,000 Birr or less in a suigrfinstance, relating to expropriation

and collective exploitation of an immovable propert

The clear message in Article 15(2) is that the Higlourt has jurisdiction to try cases
involving matters listed (a-i) by virtue of the laitself ousting the material jurisdiction
of the Awraja and Woreda Courts. The clarity of theessage of the article, however,
doesn’'t seem to have ready answer to quarries INMéhat if the parties to a contract or
even to a dispute agree to oust the jurisdictiontbé High Court by considering to
submit their future or existing disputes in relatinto those matters mentioned under
Article 15(2) to arbitration? Should such an agreemt be regarded as illegal or
unenforceable? If parties knowingly or unknowinglggree to submit an existing or
future dispute emanating from one of those areasntiened under Article 15(2) to
arbitration, and there arises some sort of disagrent as to the formation of the
tribunal: should the court whose assistance is sbtign appointing an arbitrator
decline to do that on the strength of the provisgnf Article 15(2) of the code? What
about a tribunal duly constituted either by the pes themselves or through the
assistance of the court, should it decline juristdan in favor of the High Court or
should it assume jurisdiction, proceed and give award? At the enforcement stage,
would such an award be recognized and be given affey the court to which an
enforcement application is filed? These and otheslated questions may be raised in
relation to Article 15(2) of the code and arbitrdy.

Would figuring out the rationale behind the givingf exclusive jurisdiction of the High
Court regarding suits springing from those mattepsovided for under Article 15(2) (a-

i) be an answer to the questions raised above? @dbk purpose behind Article 15(2)
be the public policy to make sure that the matt@r®vided for in that sub-article are
tackled by the court of high position that is staff with high trained and or
experienced judges? Or could the purpose be mordoss than that? Was the
intention behind the conferring of exclusive jurisction on the High Court in suits
regarding those areas to single out certain aredsimportance in Commercial and
Maritime relations and other sensitive areas, tovgiemphasis to some and to thereby
ensure certainty in the way of interpretation oféHaws involving those areas which in

turn would help develop the jurisprudence of theaa in those area?
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The rationale behind Article 15(2) may be to fatdte trials of the suit arising from
those matters by (highly) trained and experienceddges, or judges that have
specialized in dealing with those matters. If thad the case, the submission to
arbitration of disputes emanating from those matsemight have not been intended to
be excluded altogether because in the modern wodlbitration are, generally,
qualified enough to deal with all sorts of complia matters. Incidentally, the
provision o the civil code Article 3325(1) makesclear the arbitrators “under take to
settle disputes in accordance with the principleklaw.” And if arbitrators have to
resolve disputes in accordance with the principle$ law, then it follows that
arbitrators should, of necessity, be legal professls of some sort whether trained or
those who have managed to acquire the expertisetigh practice and /or experience.

On the other hand, if the intention behind Articl@5(2) was to ensure certainty and,
may be, predictability in the way in which the aaf law dealing with those matters
are interpreted, then the argument that those magt@rovided for under Article 15(2)
may not be submitted to arbitration could, genegsapeaking, hold true. Nevertheless,
even if the disputes arising from those matters agmitted to arbitration, in certain
respects, it could be argued that it doesn’t makglaring difference because Ethiopian
arbitrators are appointed to resolve disputes aating to principles of law anyways. It
should, however, be noted that in accordance witie pprovisions of Article 317(@) of
the civil procedure code, arbitrators may, whereetparties at dispute have agreed to
that effect, decide with out giving regard to therinciple of law”. The authorization
given to arbitrators by disputing parties to decigeth out being bound by the strict
application of the law is referred as to amiableroposition or ex aequo et bono. The
arbitrator(s) who is (are) authorized to proceed amiable composition is (are) called

amiable compositeur(s).

If parties in their agreement to arbitrate existingr future disputes empower their
arbitrator to proceed as an amiable compositeurathvould be tantamount to ousting
the provisions of Article 15(2) of the civil procatke code, unless it is arguable that
parties can not contract out the exclusive juristianal power of the High Court vested
in it by virtue of the said provision. Unless thaistence of Article 15(2) is taken as a

prohibition (to meet the requirement of the lastpaf Article 315(2) of the same code),
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not to submit to arbitration disputes emanating froany one of those areas, there is no
convincing reason, | would say, why parties can rsatbmit disputes of at least some of

those matters to arbitration.

Off hand, what is it, for instance, that prohibitthe submission of disputes arising from
insurance policies (Article 15(2) (c) of the code arbitration? | wonder if there is any
public policy reason that precludes insurance dispesi from being submitted to
arbitration. If the provision of Article 15(2) (c)of the code is to be construed as
showing the inarbitrability of insurance disputeshen those arbitration clause in a
number of standard policies that have been in usedacurrently in use by the
Ethiopian insurance corporations are to be taken esntrary to the spirit of the above-
mentioned provision, and hence are not to be gieffect. The clauses may, as well, be
taken as an evidence showing circumstances of aptout the application of Article
15(2) (c) by parties to insurance contracts, theyetwaiving their right to initially
submit their disputes to the High Court and only tb True, the legislator might have
had it in mind that consumers (insurance policy H@rs) and insurers usually are
unequal parties and hence might have thought thatlipy holders need to be given the
backing of state courts, in fact that of the Higha@rt right from the initiation stage of

their cases.

One also wonders if there is a public policy reaswhy suits relating to the formation,
dissolution, and liquidation of bodies corporate rficle 15(2) (a) of the code cannot be
submitted to arbitral jurisdiction.)Could the ledative worry that triggered this specific
provision be the protection of interests of indivdl third parties so that there won't be
miscarriage of justice when arbitrating disputestieen giant big business monopolies
or trust and individuals? If that is the case, dasimply that third parties interests
cannot be protected through arbitral adjudications®@r is it because formation,
dissolution and liquidation of bodies corporate dduas well be applicable to the so
called “administrative bodies” which category indlles the “State, Territorial
subdivision of the state, Ministries and Public Admistrative Authorities?”(Article
394-397 of the civil code) Though it may be understiable why suits pertaining to the
state, its territorial subdivisions, Ministries anBublic Administrative Authorities may

not be arbitrable; one, but, can’t help wonderinghw suits regarding the formation,
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dissolution and liquidation of bodies corporate, rfinstance associations, may not be

submitted to arbitration.

As mention has been already made, French law pratsitarbitration in a number of
specific areas among which “disputes concerning piabcollectivities and public
enterprises” constitute one category. Mr. Carbonnes of the opinion that it should
be emphasized that disputes falling in the latteategory “in which arbitration
agreements are prohibited has been interpreted méag lack of capacity of the state
and its entities to arbitrate disputes in which thare involved. (T. E. Carbonneau, The
Elaboration of a French Court Doctrine on Internatinal Commercial Arbitration,

Tulana Law Review, 1980, p. 9).

It is also true that in many countries matters rélag to patents and trade marks are
excluded from being arbitrable (Rene David, Arbitran in International Trade, 1985,

p. 188). Bankruptcy is also regarded not arbitrabigatter in quite a number of states.
But | wonder if Article 15(2) (b) and (d) of the c® were formulated with the objective

excluding those matters from the purview of arbibyiity.

It is difficult to understand why maritime disputesr suits arising from negotiable
instruments are put out of arbitral adjudicationf lArticle 15(2) of the code in general,
and Article 15(2) (b) in particular is to be consted as indicating inarbitrable matters,
| wonder as to what construction should be givenAaticle 209 of the Maritime Code
where it is stated that parties t the Bills of Ladj may insert arbitration clauses and
hence agree to adjudicate their future disputes Wty of arbitration as long as they
(parties) do not, give power of amiable composititm the arbitrator. In England,

maritime arbitration is a very specialized arbitiah and for that matter Londoners
have a kind of specialized association, the Lond@laritime Arbitration Association

(LMAA) just to arbitrate maritime disputes.

When one thinks of disputes relating to or arisiraut of negotiable instruments, one
necessarily wonders why such disputes or mattensgo@ng to negotiable instruments
cannot be submitted to arbitration. Starting fromheé Geneva Protocol of 1923,
arbitrable matters (at least for international artsation) were formulated as limited to

“...Commercial matters or to any other matter capalte settlement by arbitration.” If

Page | 167



this is the yardstick, there seems to be no reasshy disputes relating to negotiable
instruments cannot be arbitrable. After all, negable instruments are, typically,
commercial in their very nature. Or if according térticle 715(2) of the Commercial
Code some negotiable instruments fail to qualifylde in the category of “Commercial”

like, “documents of title to goods” or “transferabl securities”, could it be argued that
the latter two categories of negotiable instrumemte not “Commercial” in their very

nature? | personally doubt. True, “transferable sedgties” or “documents of title to

goods”, do not, as such, carry “unconditional orda) or promise(s) to pay a sum
certain in money”, a typical characteristics of Camercial negotiable instruments
under Ethiopian law (Articles 732, 735, 823, 827 thle commercial code). Minus the
requirement of carrying unconditional order(s) orrpmise(s), however transferable
securities are generally understood as “evidenceobfigation to pay money or of rights
to participate in earnings and distribution of cogoate, trust and other property are
mere choses in action. Nevertheless, in modern caruoial intercourse, they are sold,
purchased, delivered and dealt with the same wayagjible commodities and other
ordinary articles of commerce...” Being evidence ofklat, of indebtedness or of
property, transferable securities usually includeords, stock (share) certificates,
debentures and the like. In other literatures daa with negotiable instruments, it is
good to note that the term “securities” is usuallgreceded by “instrument” and

documents known as “transferable securities” in oabommercial code are transferable

to as “Investment securities”.

“Documents of title to goods” from legal point ofiew, though they may as well have
other meanings, may be generalized as written evgds that enable the consignee to
dispose of goods by endorsement and delivery ofdibeument of title which relates to
the goods while the goods are still in the custady the carrier or in transit.
Documents of title to goods may as well be evidenas to the title of the person
claiming the status of a consignee of the goods.

The generic expression of documents of title to gedn modern business, includes

Bills of Lading, Airway and Railway Bills, dependgon whether goods represented by
the document on title are carried by sea, air or fayl.
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In so far as documents of title to goods are verych related to international sale,
purchase and carriage of goods, it is hard for ot categorize such documents as
falling out side the purview of commercial transaghs and/or relationships. As
transferable securities and documents of title gepdhe other two categories of
negotiable instruments given recognition by the kipian Commercial Code, are not,
function wise, away from business activities, theseems to be no reason why disputes
arising from or suits relating to negotiable instrments irrespective of whether the
instruments fall in the category of commercial, tnaferable securities or documents of

title to goods may nor be submitted to arbitration.

What about those matters stated under Article 15(8) and (f) of the code? Should
matters that pertain to “expropriation and colleete exploitation of property” be
excluded from being seen as matters capable of earbitrated in Ethiopia? | as far
as expropriation results from an act of a competgniblic authority, and in as much as
an “authority” is to be taken as “administrative laty”

There may be the possibility of arguing that materelating to expropriation are
inarbitrable. The private person whose interestaffected by expropriation, it seems,
may apply to a competent court of law where he/¢hieks is expropriated out side the
spirit of the relevant constitutional provisionsf any, or with out due process of law.
Otherwise, disputes arising out of a competent awily’s appropriate decision to
expropriate and the dispute (agreement) ensuingdese of resistance of the interested
owner to such a decision, cannot be submitted tdi@ation on the ground of
sovereign immunity. Nevertheless, it is worthwhtle note that though disagreements
relating to expropriation per se are inarbitrablapatters of compensation due by
expropriating authority to the owner of an expromtied immovable and possibly the
claims of third parties against the expropriatinguthority may be submitted to
arbitration (Article 1467(3) cum 1472ff).

What about disputes pertaining to “collective exjiltion of property”? Would there be

a valid public policy reason why such disputes mag regarded as inarbitrable? Why
should, in particular, disputes arising from coll&ige exploitation be termed to be
inarbitrable where all the parties concerned haveeély consented to arbitrate? One
possible reason why such disputes may be seenarbitnable might be because of the

plurality of the parties involved, lest it might baifficult to justifiably safeguard the
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interests of all of them. Imaginably, the interestd the pluri-parties concerned could
be quite complicated and such multiple interestsdathe ensuing complication it
creates may, as well, constitute sufficient pubjpolicy reason not to submit such
dispute to arbitration. Moreover, an arbitral tribnal generally doesn’t have the power
to order the consolidation of actions by all parsienvolved even if this would seem to

be necessary or desirable in the interests of jcesti

With respect to suits relating to “the Liability opublic servants for acts done in
discharge of official duties” (Art 15(2) (f) of thecode), it would be argued that the
exclusion of such suits from the ambit of arbitradimatters may be justifiable based on
the widely known reasoning of sovereign immunityaag. Under Art 2126 of the civil
code, (It is worth to note that arbitration, save situations it is imposed by law, arises
from contract. Doubt may, therefore, be expresselether tort cases are, generally,
arbitrable. As to the non arbitrability of suits &ing from contracts to which the state
or its territorial sub-division is a party, and malye the liability of officials involved in
state contracts, Art 315(20 of the civil procedurede is the only authority available.)
whose title reads: “Liability of the State” partidarly in the second sub-article, it is
provided “Where the fault is an official fault thevictim may also claim to be
compensated by the state, which may subsequentgwer from the public servant or

employee at fault.”

The above quoted provision shows that the stateyat certainly, becomes a party to
literally all suits instituted on the basis of thiprovision (the state, it is submitted, is
presumed to be financially better off than the afial, employee, or public servant that
causes the damage by his fault.). Article 2128 het sates that the provisions of the
two immediately preceding articles apply to thebliity of public servants or employees
of a territorial sub-division of the state or of flic service with legal status (Art 394ff

of the civil code).

Those suits emanating from sub-sub-articles (g) ioality; (h) filiation and (i) habeas
corpus of Art 15(2) of the code may be said, falitside the purview of arbitrable
matters. Suits relating to these matters are ingitd based o specific legal provision(s)
and usually for the personal protection and intetesof the person(s) filing them. The

state and the public at large would, normally, haiugerests in the final outcome of
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cases pertaining to these matters as well. Natidgiyafrepresents a man’s political
status by virtue of which he owes allegiance to soparticular country.” This, without

more, can be taken as indicative of the intereststlze state in nationality suits and
which may constitute a sufficient public policy rean why nationality suits should not

be submitted to private adjudication.

As to filiation, which is “primarily the relation é parent and child,” it would, | think,

be possible to argue that such suits (filiation &)i are inarbitrable. The society would
definitely be interested in the final outcome ofifition cases, and the law wouldn’t
want, as far as practicable, that children be leftithout fathers or mothers. From
family matters, filiation seems to be the only asp¢hat may have been envisaged as
inarbitrable, for other family disputes particulayl divorce cases and those related ones
ate compulsorily arbitrable in Ethiopia. (Art 72537 of the civil code).

Generally, matters relating to status, like filiatn, nationality, etc. are regarded as
inarbitrable. Family disputes are not regarded asbérable in quite a number of
jurisdictions, and ours in that respect is an exd¢gm that came about, presumably,

because of tradition.

Suits (actions) relating to habeas corpus, for sum@an’'t be arbitrable. Robert Allen

Sedler, based on Article 177 of the civil procedwede argues that, habeas corpus
suits are actions for a writ “usually sought by pns in custody on a charge of having
committed a penal offence, and that the action totain the writ is considered a civil

action”. Often it is expected that the official twhom the writ is addressed might refuse
to obey to “bring the body” to court and it is irh&t respect that the compelling power
of the High Court for the public official in questin comes in to play. So, it may be said
that it is understandable if actions for suits ofabeas corpus are said to fall outside

arbitrable matters.

VI. Arbitrability and Objects of a valid Contract

Finally, in the absence of provisions supplying usith adequate guidelines of
arbitrability in Ethiopia, we would, | think, makesome further interpretational
endeavors. Except for the provisions of Article 325 of the civil procedure code and

in situations where the law provides for a compulgoone, arbitration arises from
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contracts whether it is an agreement to submit éxig or future disputes to private
adjudication. If arbitration emanates from contrasf it is, by virtue of Article 1676 of
the civil code, subjected to the general provisiafscontract i.e., Article 1675-2026 of
the civil code and without prejudice to the appltean of the special provisions of Arts
3325-3346 of the same code and probably Arts 318-8dd 461 of the civil procedure
code. If arbitration is subject to the general pision of contracts, then the

requirements laid down under the provisions of A678 viz:

No valid contract shall exist unless:

a. The parties are capable of contracting and giveith@nsent sustainable at law;
b. The object of the contract is sufficiently defineohd is possible and lawful;

c. The contract is made in the form prescribed by lahany

apply to arbitration. From among those elements niened under Article 1678, the
requirement that the object of a contract must h#fgiently defined, must be possible
and lawful for it to validly exist in the eyes ofi¢ law, are quite pertinent to the subject
of arbitrability. It may be debatable whether thowee strict requirements do squarely
apply to the arbitration agreement per se. Nevetéss, they definitely do apply to the
underlying contract for the enforcement, variatiorgr interpretation of which parties
agree to submit their disputes to arbitration. Ibald, therefore, at least be said that
disputes arising from illegal or immoral underlyingontracts cannot be arbitrable.
Problems are bound to arise when an arbitral tribahconstituted to adjudicate a
dispute arising from contracts having illegal or imoral objects seeks the assistance of
the court of the place where it is stated. Problemmght as well arise when recognition

and enforcement of ....

Questions:

1. What do you say about the scope of arbitratiortireioundetermined subject
matters of disputes?
2. Can we safely conclude that all criminal matteesinarbitrable? (Hint: in

criminal matters some crimes are prosecutable ugpomplaint)
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3. Under Ethiopian law courts may appoint arbitratardefault of parties or
arbitrators to do so. When is the court requiredgpoint arbitrators? Is their any
limitation as to who should be appointed by thertbu

4. What is amiable compsiteand its place in Ethiopian legal system?

3.7.5. Arbitration Proceedings

As per the objective of the law, arbitration pratiegs have to be made expeditiously
and fairly. In the parties’ failure, arbitrators Iwdetermine the place, time and
language of the proceeding. The proceedings, hawaseper article 317 of Civ. Pr.
should be nearly the same as a proceeding in lascivi These are: -
I.  Summoning parties (in their failure to appeardgjment in
default), and fair hearing of parties and theidevices (Art. 317
c.pr.),
il. Inspection of documents and summoning of withegsgists and
duties of withesses are similar with court withe3gart. 317(3)
c.pr.),
iii. When an arbitrator is discharged, any court cgoep them up
on application by any party (Art. 316(3) c.pr.).
iv. Parties can determine a period within which tharawnust be
given and they can extend it (Art. 318 c. pr.).
v. Decision to be given by a majority vote if there enore than one
arbitrator (Art. 318 c. pr),
vi. Successful party should have the award confirnyeithd court
that has jurisdiction to see the dispute (calleshdlogation) (Art.
319 c.pr.),

3.7.6. Arbitral Award

Final decision or judgment of an arbitrator(s) dinn@atters referred to arbitration is
called thearbitral award or award No special form is provided, but it should be in
the form provided for judgment and signed and dateall arbitrators (Art. 318 (4)
c.pr.). This shows that award should be in a wriftgm. It should contain clear, final

and certain awards over dealt matters, i.e., resbamwards. As per article 318(2) Ci.
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B.

Pr., unless it is determined earlier, awards shimddide costs of arbitration. Copy of
it will be served to both parties. Award will be eexited as judgment after

homologation (court affirmation)(Art. 319(2) c.pr.)

A. Appear from the Awards

A party can appeal from the awards of arbitrator®rdinary court in the grounds
listed below. But parties can waive this righthey are with full knowledge of the
circumstance (Art. 359 c.pr.). The procedure isilainwith the making and hearing
of an appeal from a judgment. Such jurisdictiogiigen to a court which would have
had appellate jurisdiction had the dispute not bedearred to arbitration (Art. 352
ccc.pr.). The grounds of appeal are; in consistenngertainty or ambiguity of the
award or when the award is wrong in matters of ¢aviact, or the arbitrator omitted
to decide maters referred to him. In such instaheeappellate court may confirm or
remit to the arbitrator to reconsider it with inree months. Other grounds are
irregularities of proceeding and misconduct of &abor, i.e., partiality of arbitrators,
which can be confirmed or varied as the court thipkoper (Arts. 351 and 353 c.pr.).

Enforcement of Awards (Arts. 456-461 c.pr.)

a. Foreign arbitrary awards- conditions to be fulfilled (Arts. 458 and 461 c)pr.

1. A written application to the High Court where exgen is to take
place. It should contain certified copy of the agdvand court
certificate showing that the award is final,

2. Reciprocity- i.e., execution of Ethiopian arbiteavard must be
permitted in the country where the award soughietexecuted was
rendered.

3. Award given following regular arbitration agreerhenother legal act
in the country where it was made.

4. Parties were given equal opportunity in appointaingtrators and
hearing,

5. Matters not prohibited to be submitted to arbitratas per Ethiopian

law,
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6. Award not contrary to public order and morals, antbrceable as per

Ethiopian law,

The court will summon parties and ask to presesiobiservance. Except where hearing
is ordered, decisions will be given according te épplication. When the application is

allowed, the award will be executed as if it hadrbgiven in Ethiopia.
b. Domestic awards if the award was given in Ethiopia accordingtte t
conditions listed above — 3, 4, 5, 6, it will beeented as judgment of a court

after homologation (Art. 319(2) c.pr.).

C. _Setting Aside of Awards (Arts. 355-360 c.pr.)

Application to set aside awards has to be madedoua who has appellate jurisdiction
had the dispute not been referred to arbitratiotth wi 30 days from the making of the
award. Making and hearing of application is similaith making and hearing of
opposition (Arts. 355(3), 358 and 359 c. pr.).

There are limited grounds for application. As per386 Civ. Proc.Code
a. When arbitrators decides matters not referred ¢o when the submission
was invalid or had lapsed,
b. In case of two or more arbitrators, when theyrthtact together,
c. When arbitrator delegates his authority to a ggeanto one of the parties

or to a co- arbitrator.

After receiving the application, the court will fdate for hearing and will summon and
serve the copy of application to the other partye &pplication may be dismissed which
validates the award given, or the award will bd aald void and will be set aside if the
application is granted (Art. 357 c.pr.).

Questions:

1. Ato Fitsum and W/ro Askala had a conflict over thvenership a minibus which

exists in Ethiopia .The disputants are Ethiopiationals but living in USA. They
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took there dispute before an Arbitration tribunsiiablished in the land of USA.
The tribunal decided in favor of W/ro Askala. Shreught the award decided by
tribunal and wants to enforce it in Ethiopia. Whes the specific conditions to be
fulfilled for that award to be easily enforced ithBpia?

2. Ato Yaregal and Ato Solomon referred their dispuatde decided by arbitration
and they appointed Ato Liul, W/ro Semira and Atargaav as arbitrators. The
tribunal decided the case in favors of Ato Yaregater on Ato Solomon came to
know that one of the arbitrators Ato Zergaw nevesolved in the decision but
rather was replaced by Ato Tigabu. Now Ato Solomeamts to raise such fact
and raise a claim before court of law.

A. what type of legal action can he raise? How andavhy

B. which court has a jurisdiction to hear his caseSs(#ne that the Federal
High Court would have a jurisdiction, had the castbeen referred to
Arbitration)

3.7.7. Institutionalized Practice in Ethiopia

When we talk about institutionalized arbitratioragtice in Ethiopia, we are referring to
entities or organizations or association which @stablished solely or incidentally to
serve as a forum for the disposition of disputesebyloying arbitration proceeding.
These duly registered institutes work not only aforam to facilitate the smoother
bargaining between the disputants but also workhm fostering of arbitration and
introducing the ADR options for the society andigial offices. The existence of these
institutes to the minimum helps the society to tils® ADR options backed by framed
rules of these institutes, encourages disputantsaothe option and not to question the
lack of forum as one obstacle, create awarenesst ahe alternative through their

different activities and forums.

A branch under Addis Ababa Chamber of Commercethadethiopian Arbitration and
Conciliation Centre (EACC) are the two currentlylanctioning institutes practicing
institutionalized ADR, more widely arbitration, Ethiopia. Often these institutes dispose
disputes by arbitration and they have framed rtdeguide the proceeding other than the
mandatory laws enacted by the state which thegzantight be obliged to adhere. With

regard to EACC, it has Mediation Rule and a welinfshed room to accommodate
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mediation proceeding, which is different from tlemm where arbitration will béeld.

Let's see these institutes in detail and how theskw

3.7.7.1. Ethiopian Arbitration and Conciliation Centre (EACC)

A. Background

Ethiopian Arbitration and Conciliation Center (EALC@ere established by a group of
Ethiopian lawyers, with the aim of providing aneattative mechanism for private
dispute resolution. The Center provides arbitratiand mediation services on
commercial, labor, construction and family disputtsis an independent body and
facilitates the resolution of disputes in a nonadarial atmosphere, by providing a
service that is less costly and time saving thamtddigation. Currently, the program is
implemented in Addis Ababa with future plans to &xg to the regions, in order to make
the service accessible nation wide. (Currently ainihe regional offices is on the way to
be established in Arba Minch, in SNNP) The Cergegaverned by a board of directors
who meet regularly.

EACC was registered at the Ministry of Justice led FDRE, as a non-profit juridical
entity, according to the 1960 Civil Code of Ethm@ind Legal Notice No. 321 of 1966.
The Center was inaugurated on the 7th of Augus#2@® the presence of the Vice
Minister of the Ministry of Justice and the ViceeBident of the Supreme Court. More
than 200 people, including various representatifethe public, business people and,
legal and other professional attended the inauigmrateremony, which received wide
media coverage. Brochures in Amharic and Englishickv provide an insight into the
Center's objectives and activities were preparetl disseminated. These can now be
accessed from EACC's offices.

EACC receives funding for its activities from Caraad International Development
Agency (CIDA) and Swedish International Developme@iboperation Agency
(Sida). Furthermore, on a project basis, EACC ra=eifunding from Initiative Africa

and French Embassy. EACC has recently receivedrfgricom Japan Embassy.
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B. Objective of the Centre- EACC has the following specific objectives:

1. Providing a less costly and a more rapid systemdispute resolution and
contributing to the reduction of the current ovadmn the court system,;

2. Providing ADR services, to the business commuihiyymaking available a wide
range of expertise, for resolving commercial disgut

3. Providing to the needs of the community as a whoJajealing with construction,
contract, labor, tort, inheritance, and family ditgs, including divorce, child
custody and maintenance;

4. Providing professional ADR training for those whaslwto qualify as arbitrators,
conciliators and mediators;

5. Make use where appropriate, traditional methods dafpute resolution,
particularly through mediation and reconciliati@nd to that end, develop and
promote these services to adopt to the needs afaimy emerging needs of the
community;

6. Providing 'training of the trainers' course to dfied ADR professionals, in order
to enable them to train those involved in the mmn of traditional dispute
resolution to the community.

7. Preparing a “Roster of ADR Professionals” qualifiedprovide ADR services
and monitoring the activities of mediators, arligra and conciliators as detailed
under the ‘Rules of Arbitrators and Mediators’, ehihas been prepared by the
Center.

8. Organizing and providing appropriate facilitiesy farbitrators, mediators and
conciliators, such as appropriate venues and ashiv

9. Developing a working relationship and exchangexpfegience with like minded
national and international organizations, and fprearbitrators and mediators,
especially where a case involves foreign investors;

10.Conducting research into arbitration, mediation,d amonciliation, and
disseminating the findings of the research and a&tihg the public, with the
objective of introducing to the public the benefiisusing the Center’'s service
and creating overall public and official awarenessADR;

11. Advocate for law reform by way of the introductioha legislation on ADR and

related policy changes;
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12.Make accessible a reference and documentatiorosenti arbitration, mediation

and conciliation, for legal practitioners, acadesraad students.

C. How to Use the Service:

Parties could stipulate in their contract, thatase dispute arises to use the E.A.C.C in
resolving their dispute. Moreover, parties in digpeould direct their case to the E.A.C.C

to get the center service.

Here are Model Dispute Resolution Clauses which thgarties might make;

1. Parties can provide for arbitration of futureplites by inserting the following clause

into their contracts:

"Any controversy or claim arising out of or relatig to this contract, or the
breach thereof, shall be settled by arbitration amhistered by the Ethiopian
Arbitration and Conciliation Center under its Arbiation Rules, and

judgment on the award rendered by the arbitrator(epy be entered in any
court having jurisdiction thereof."

2. Arbitration of existing disputes may be accosipéid by use of the following:

"We, the undersigned parties, hereby agree to subtmiarbitration administered by the
Ethiopian Arbitration and Conciliation Center underits Arbitration Rules the
following controversy: (describe briefly) We furtheagree that the above controversy
be submitted to (one) (three) arbitrator(s). We fiuer agree that we will faithfully
observe this agreement and the rules, that we abide by and perform any award
rendered by the arbitrator(s), and that a judgmesftany court having jurisdiction may

be entered on the award."

3. Parties can provide for mediation of future digg by inserting the following clause

into their contract:
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"If a dispute arises out of or relates to this comatt, or the breach thereof, and if the
dispute cannot be settled through negotiation, {herties agree first to try in good faith
to settle the dispute by mediation administered iy Ethiopian Arbitration and

Conciliation Center under its Mediation Procedurdsefore resorting to arbitration,

litigation, or some other dispute resolution proage."

4. If the parties want to use a mediator to resalvexisting dispute, they can enter into

the following submission:

"The parties hereby submit the following dispute toediation administered by the
Ethiopian Arbitration and Conciliation Center underts Mediation Procedures. (The
clause may also provide for the qualifications dfet mediator(s), method of payment,

locale of meetings, and any other item of conceonthe parties.)"

An interested party should lodge his/her case withE.A.C.C, by completing a form
which can be obtained directly from our websitépicontacting the Secretary General at
the Center. Once this form is lodged with the E.&.Gt will then be assessed in order to
ascertain whether the case falls within the rufearbitration. The applicant will then be
informed of the outcome. If a case is acceptedaahiiration is deemed to be suitable for
resolving the dispute, a notice will be sent toalieer party, in order to notify him/her of
the case and to allow him/her to prepare a defdnsthe case of mediation, the other
party is contacted for his agreement to resolvediBpute through mediation. If he/she

agrees the case then proceeds to the next stage.

D. Arbitrators and Mediators:

All arbitrators and mediators are qualified lawy&rexperts in other fields with years of
experience and training. Once parties decide wvegheir disputes through arbitration
or mediation, they will then be provided with & li§ arbitrators or mediators. The parties
will be given a reasonable time in order to chamsearbitrator or a mediator from the

list. Alternately, if the parties fail to respondtiin reasonable time, then the center will
select a suitable arbitrator or mediator to adjai#iche case.
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EACC maintains a roster of trained arbitrators ametliators which contains details of
gualified mediators and arbitrators. Where a cageires a foreign arbitrator, EACC can
arrange for the same as it has agreements witlgfoADR organizations that are willing
to provide the service.

E. Arbitration Rule of the Centre

The rule has 43 articles divided in to five furtierapters. The first chapter — General
Provisions (Arts. 1 — 9) comes exactly next togheamble and discusses generally about
arbitration, its effect, scope and related matt€bkapter two entitled as 'Arbitration
Tribunal' (Arts 10 — 15) is dedicated for matteetated with the arbitrators — ways of
nomination, discharge from office etc. Next to thue have Arts 16 - 33 which deals
about the detailed procedural rules that guide dbeduct of the arbitrator and the
disputants. The next chapter which runs from Art@36 is exclusively about the award
— the nature, content, effect etc. Lastly, we hi#eeMiscellaneous Provisions (Arts 37 —
43).

For better understanding of the rule, in the follmyvdiscussion we will try to evaluate
this rule with the some of the existing and widebed principles that we have discussed
under chapter two, its relation with the mandatamys of the state and how it tried to

address some of the contentious issues over tivegulong.

l. Flexibility of the whole proceeding

Flexibility refers to the non-rigidity of the proedings in relation to normal court
litigation i.e. the rules of the centre can be aggpbr changed based on the consent of the
parties to the arbitration. This stresses on thletsi of the parties than their duties on the
other hand, it is unto the parties to be ruled lgsé rules or by their own rules of

agreement when they come before this centre.

The rules of arbitration under EACC are aimed tdli&eble. This can be inferred from
the reading of the rules Arts (10 & 11) which gitke parties the rights to determine the

numbers and the procedures of appointing the atbrs. This means the parties, without
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prejudice to the mandatory provisions of the laan elect any odd number of arbitrators,
either from their relatives or out side based oeirtiree willing and they can also

determine ways how to appoint these arbitrators Toincept is also given under our
1960 civil code art. 3333. While in normal couregeding this concept is highly under
the absentee discretion of court and laws ratteer tinder parties’ discretion. This in turn
shows the more flexibility of arbitration proceeglinthan that of the normal court

litigation.

Art (20 & 21) says, both place and language of @eding are also chosen by parties
before the arbitration center determines wherertaged their case and through which
language the proceeding has to be conducted. Téreyla@ this through agreement they
make before they come to the center ABE) (6) or 5(2. 6)While in normal court
litigation forum and languages are provided by land courts based on the jurisdiction
(Judicial, material and local), type of cases aadi@s involved in the case and other
grounds for selection of places and languages.

(Art 22) reads as " parties can choose applicédohes regarding their case”. Thus, it is

up to them to be ruled by any rules or regulatiaigle appearing before arbitration

center. The center can’t enforce them to be godebyehe rules of the center when they
have chosen their own rules. Parties can makeckiiike on their petition of agreement
Art 5(2.6).

Art 36 and 38 also gives the flexibility of the @ration centre. Under art 36 the parties
can request for the interpretation and correctotd made on the award if they want,
and this shows how much the center's rule is flexib review the award or to interpret

the award Art 38 further gives parties the rightstitle the dispute out of the centre
before the award is made and they begin to folleevgroceeding, and so they can leave

the proceeding based on their consent.
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In general, this Arbitration Rule shares the ppiesiof flexibility than court proceedings.
When we say these rules are flexible, we are nghgdhat there are no rules which are

rigid in their nature for example arts (31(1) &,(38 (2) ... etc) are rigid provisions.
Il. Neutrality and Impartiality

As Black law dictionary defines neutrality dictajaslges, arbitrators, mediator or actors

in an international law to refrain from taking sidedisputes.

From the very purpose of ADR and also arbitratithe proceedings have to be fair
between parties and this is fictitious with outrngeineutral and impartial. These two
principles can be attained by giving equal places equal considerations to both parties
and giving decision only based on rules and eviderut not based on biased attitudes
and minds. These terms refer to the state of mirattitude of the arbitrator in relation to

the issues in question and parties to the particase.

Art 12 (1) (2) & (3) deal with this principle of n@ality and impartiality. It provides

even to take an oath which the arbitrator fearstadbe partial since human being in
nature fears his oath. This principle seems simagh normal court proceeding for
judges as per Art 18 of FDRE constitution requiieetake an oath.

Art 26 (2) reads adTribunal may refuse to grant leave for amendmenemwit is
convinced that the request is made with view toscegpundue delay or harassing the
other part§. When we scrutiny the basis of this provisions ito help the arbitrators give
equal opportunity for the disputants and see theegual eyes. A4 also confirms the
already said principle for the award need to besgithrough the majority rule. So any
other case of giving award other than the princagdlenajority is termed to be bias and
unfair which constitutes absence or failure to clymyith neutrality and impartiality.
Generally, majority rule implies the existence airriess and justice which is the end

product of neutrality and impartiality.

But here as per Art 11 parties can elect any pes$dneir choice as arbitrators and they
may appoint their relatives or parents or neighbomho can keep their best interests.

This might affect the neutrality of the arbitratior some instances for such persons
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nominated as arbitrators stand for the intereghefdisputant who nominated him. A
little guarantee for this problem has been listedan article 13(2) i.e. when it is "proven
that he has acted with clear partiality in favotione party at the expense of the other"
the other part can apply for his removal form Higce. Similarly, civil code art 3340 and
3341 also provide the removal of arbitrators when decomes partial through the

application of the other party to guarantee thérators neutrality.

lll. Independence

There are two in dependences:
(a) Functional (decisional) independence:-This indepand deals with the liberty of
the arbitrator while giving an award. He should betinfluenced by any external

influence. He has to depend only on laws ruleseaidiences.

(b) Institutional independence (organizational):-Thagers to the independence of the
center rather than that of the arbitrator. The eeshould be free from external
influence in it's over all activity. When the centieals with the budget allocation

or similar cases, it should enjoy this type of ipeledence.

But it is the first type of independence, whichthe relevant one in our dealing. Art.
12(1) provides the functional independence of eatots. Art. 39 also give the exclusion
of the arbitrator of liability in rendering awardissed on rules and laws. This implies
that, arbitrator is not liable for any damagesdafdomplies with the mandatory provisions
and rules; so he enjoys independence. But if hakisréhe mandatory provisions and
rules provided by this center, he will be accouilitgb That means he will be liable for

any infringement he made and this makes ADR prangesspecially, Arbitration similar

to normal court litigation.

IV. Confidentiality

Secrecy is the state of having dissemination oftagerinformation restricted.
Confidentiality of relationship is characterized tvyst and willingness to confine the
message in the others wind (e.g. between attomeéyckent). This means any arbitrator

shall have the obligation to keep in secret thesquaal or organizational information of
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the parties coming before them to settle their wisp. Art. 24 says "unless the parties
agree other wise or the law provides to the contitae hearing and ruling of the tribunal

shall remain confidential".

Any information of a party shall be kept secret butwhat extent this confidentiality
extends? To whom it will be applied? What constsutonfidential? Is every information

confidential? The rule doesn’t answer all thesestjaes and it is left for interpretation.

About the extent of confidentiality many says ttfadugh the nature of the case affects
the reasonable time, it has to be extended tafthepan of the arbitrator. This is because
one of the objectives of ADR is to keep the seofethe parties to bring conducive

situation for their future relationship. But theb#rator may reveal it when the parties
give their consent, or for the benefit of sociatyarge, or to defend him self before the
judiciary ... etc. The arbitrator can’t reveal it amy body without the case mentioned

under (b) to his wife.
V. Expenses before the Tribunal

Generally it is obvious that there would be som@amh expense to be incurred through
out of these proceedings. The same is true in chaebitration service. Though parties

benefited more, they are required to pay some atrfourthe center which gave them

service and for witnesses who testified their testly. Expense includes the payment for
the arbitrators, cost of transportation of witnesaed other costs fixed by the rules. But
there is no administration fee to be paid to thareefor the service it has delivered.

Art 28(4) makes the party who calls a witness t@mvHanguage interpreted is provided
to pay the fee for the interpreter. But what if fheaty cannot afford the payment? The
amount of payment may be as well a source of ceetsy. Art 29(4), 30(1) and 37 also
mention costs and fees to be paid. But, the amdantay and criterion or procedures to

be taken in assessing these costs and fees nbedmell stated.

Art 41 imposes a burden to pay costs on the lgsarty this is very reasonable as far this

article puts limitation on"3party not to bring an innocent person and unijiatié matter
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before this center. It is up td"Party to pay all expenses incurred due to a ceseght
by him without having any reason to sue a persait. tBe amount to be paid is not

known. It is fixed by the tribunal any how it shdlde reasonable payment.
VI. Quality of Outcomes

Quality of out some can be influenced by qualifimatof arbitrators and the devises of
gathering and treating evidences.

a. Qualification of arbitrators

A judge in court litigation is expected to be a lgied lawyer and the same requirement
is put under Art 4(2). This requires the arbitratorthe centre's list to be a highly
gualified person in his profession with proved cetgmce and experience, a person who
commands high esteem and moral standing in the comtyn one who upholds the rule
of law, and one reputed for his dispute managerskfis. Arbitration service is a huge
service to community so the one who gives thisiserlias to be well qualified at least in

fields having certain connection with the subjeettter of the dispute
b. Treatment of Evidence

To say the decision given is reasoned and besitgufile handling of evidence must be

looked as well. The manner of conducting the prdreg order of presenting evidence,

relevancy and a admissibility of evidence...etcdeeided by the tribunals if the parties

failed to agree (Art 17). Art 28 also puts ways aminducting the proceedings and

presentation of evidences and the order of presentare - parties present evidence
orally, additional evidences required (if any)btmal hears and determine its relevancy
and admissibility.

Is there examination of witnesses in arbitration?317 CPC and art 3345 of civil code

answer this question these law articles togethgracedures in arbitration shall be the
same or governed by civil procedure code. In aoldjtArt 16(2) of the rule states that the

relevant laws shall apply on matters of procedtirat are not covered by these rules or

by parties' agreement. Thus, the rules of exanunatof withesses under civil procedural
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code are applicable under arbitration through thmroutative reading of all the above

articles of civil code, civil procedure code and tlles under arbitration.

Since arbitrators are highly experienced persottisdin profession and evidences are also
treated as we treat them under normal court libgatincluding the examination of
witness and determination of relevancy and admilggibwe can conclude that the
quality of arbitration out come will be reasoneaid®mn (award). But this quality may be
affected when parties appoint their own arbitrattio may not fulfil the requirements

under these rules.

VII. Arbitrable Matters

The rules of EACC did not solve the problem regaydto arbitrability. It simply
provides that arbitrable disputes to mean any cdigpute, which is subject to
adjudication by arbitration under the relevant lgweamble and Art 2). The existing
problematic rules on arbitrability under the reletviaws are left unabridged by the rule
of EACC. It is with the aim of filling this gap, @ we proposed public policy and other
justifications in order to enable us decide onesstiarbitrability under the relevant laws
of Ethiopia.

F. Mediation Rule of EACC

Relatively speaking the rules regulating mediatgoamaller and less detailed than that of
the centre's arbitration rule. There are only 1flas with out further division to deal the
whole issues. For a better understanding of thér&smmediation rule, this is the only
one in its type in Ethiopia, we will compare it ithe overriding principles in the
general jurisprudence and Ethiopian laws, and h@addresses the basic issues. Through
out of the following discussion we will notice théte rule used the term "mediation”
instead of "conciliation” which is used by the lagighe state like the civil code. Why is
that so happened? Do you think it is a mere mistakiatentionally done since the two
concepts are not totally different?
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|. Neutrality

Though the function of the mediator is not decissgecompared to arbitrator so far as he
is one who inserts input for the final settlemehidsputes, he shall perform his duty
neutrally. As we clearly infer from the rule, theedmator is an investigator of evidence
and he is one who forwards settlement and fransege$ss Though the mediator doesn’t
finally determine the result of the dispute, unlé#ss function is performed neutrally it
endangers the outcome of the case. What needsampleasized here is that he is with a
persuasive power in the process. The neutralitthefmediator may be affected either
from the relation that he has with the issue orghgy and the threat exerted from the

outside.

I. The relations of the mediator with the party: - This potential relation
emanates from the manner of appointment. The uggests the existence of
one mediato(Art 12(2)) as to whose identity the parties have agreed Hes
is one who patrties relay their trust and confideides specific rule closes
the door for the possibility of functioning in det@nant of one party. So the
given priority for the existence of one agreed ratatiis a rule created for
avoidance of partiality. But we’re in suspicionaiher rule which gives each
party the right to appoint a mediator unilaterdatyan by mutual agreement.
There is no or little reason for this person to ieutral rather than
predisposing the matter in favour of his appointm&he rule as a method for
fact finding process allows separate meetifig 6(5)), but from the view of
neutrality, he may negotiate his neutrality whieedpent time with one party.

il. The relation of mediator with the issue at stand: since the mediator has a
possibility of engaging in many activities, his @argst may be involved
directly or indirectly with the issue at hand. Rgathe mediator doesn’t act
contrary with which finally affects his interesto $ie may not be neutral at
such a case. The rule needs to fabricate a deviemdid such danger. But
we’re not lucky to see any rule which prohibits naéol from entertaining
some matters or there is no place which have efiéalisqualifying the

mediator from his position.
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. Flexibility

Flexibility is very important ingredient of mediati. Concerning this matter our civil
code provides some provisions (Art 3318(1) and 332 the rule enacted by the center
is more flexible for the parties since it providggecific provisions. From the very
beginning until the final settlement, consent of prarties have a great place. When we
consider scope of application of the rule, it defgenp on the discretion of the parties to
apply or reject (Art 2(2)j° This means if the parties bring another rule otliagon, the
rule enacted by the center has no place. Besidgsetlen if the parties agreed to apply
rule of the center, there are a lots of discretieftfor them.

As to appointment of mediator respective consenthef parties are very crucial (Art
6(2)). Flexibility of the rule extends up to theekenination of venue by the parties. If the

parties did not agree to the contrary, it will beeothe head office of the center. (Art

7(4))

Finally we consider flexibility in relation with ghresult or settlement. The mediator after
fulfilling mediation procedure and believe that rin@s a ground of settlement; he
formulates his own terms of settlement in writitrgthis time the parties have the right to
accept or reject the settlement brought by the atedi(Art 12(6)). Therefore, this all

shows us how the rules enacted by the center afee)able as the general rules of

mediation orders.
lll. Scope of Mediation

We understand from the preamble, the center omgider those civil matters brought by
the parties to solve their dispute amicably. Thet@eaccepts two types of cases (Art
12(7)); when parties bring their case by realizing the bersf amicable dispute
settlement mechanism and when a court ordered twdiasome times courts order
parties to solve their dispute by rules of medratidhen it believes that, the parties settle
their dispute effectively®
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Even if the rule provides some guideline as to €askich can be entertained by the
center, it is still defective by failing to provideose civil cases which can not be settled
by mediation. The reason is that, in order to mtopeiblic interest it is obvious that some
civil cases like administrative contract prohibitedm being entertained by arbitration
might not be possible for mediation as well. Sadhs a lacuna as to this matter, because

this rule of mediation did not provide such matexsluded from mediation.

IV. Time Limit

Our civil code provides time limit for the mediatior carry out his duti€& The rational

behind providing such time limit is that to fulfthe purpose of law, i.e. speedy
proceeding and speedy settlement of the disputeieMer, the rule made by the center
did not constitute any provision in relation witmé limit. This may affect the parties by

blocking speedy settlement of their dispute.

V. Confidentiality

All matters which have been raised in then procegdiould be kept confidential
between the parties as well as the medidf@&ven if the case is finally brought to the
court or any arbitration tribunal or any adjudiaggtorgan, the out come of the mediation
should not be introduced as evidence for the neigation'®. So through out the

proceeding until the disposition of the mediatioonfidentiality has to be extend&t

Confidentiality is not the only issue through ol tsettlement of a dispute, but after the
process has been finalized it should continue ademntial as before. The mediator shall
not represent at any rate in any judicial or aabiproceedings in supporting one of the
disputant and to the disfavour of the other, as$abetween the same parties and the case
brought the litigation is the matter what he harble on if° The information what he
knows in the mediation process prohibits him evebd called as a witness in the same
dispute and among the same parff&@enerally, the disclosure of information in relatio

to the process, in any form is not allowed whetnethe mediator, by the parties or by
the center. But it is not as such absolute, thexesame exceptions which lead disclosure
acceptable, when it has been provided byfaend as well when revealing is necessary

for the implementation of the settlemeltom the above discussion we can decide that
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the way of disclosure is under a very rarest cas# with in a justifiable ground.
Therefore, the confidentiality element has beeremb#n other legislations including

Ethiopian civil code.

3.7.7.2. Addis Ababa Chamber Commerce and Sectoriaghssociation Arbitration

Centre

A. Background

The Addis Ababa Chamber of Commerce and Sectorgsogiations, established in
1947, provide technical and advocacy services tp hasiness people start, run, and
grow their businesses. Today the AACCSA is the am@janization that provides a wide
range of non-financial assistance to businessenctuntry. The AACCSA also plays a
major role in voicing the business concerns to ¢gowernment. With over 7,000
registered members, the AACCSA is the largest dddsb chamber of commerce in
Ethiopia. It is the only representative body tha¢aks with authority on behalf of the
business community. The AACCSA is an autonomousguavernmental, non-political
and non-profit organization that acts on behalit®members. Since, its establishment it
has served its members in promoting socio-econaeielopment and commercial
relations with the rest of the world. Its major @ddjve is to promote the establishment of
conditions in which business in general and in Adélbaba in particular can prosper.
The AACCSA is today one of the most dynamic ciatigty organizations representing
business in Ethiopia and is active in matters gfartance extending beyond its regional
geographic base.

B. Mission Statement

The Addis Ababa Chamber of Commerce is set to e@atenvironment in which
business in Addis Ababa can develop and grow atéhrfaster pace. In doing so, the
Chamber will encourage the Addis Ababa businesswamity to direct its resources on
the critical issues facing our city. In the comyears the Addis Ababa Chamber of
Commerce will forge a partnership between the peiaed public sectors:

- to strengthen Addis Ababa’s economy across thesies,
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- to promote a more flexible and hospitable condifmmsmall and medium
businesses,
« to promote business ventures that contribute &mgelemployment base.
« toimprove the overall physical condition of théyci
This will be achieved not only by building a teafrh@hly trained and dedicated staff
but more importantly by forging a consensus amadingfake holders on how best to

promote faster and widely shared economic growth.

Business Missions

The AACC strives to strengthen the relationship aodoperation of itself and its
members with counterpart organizations and partinerthe sectors of International
Trade, and Investment. Strengthening friendly coatpee relations by promoting the
exchange of business delegates from time to time tlae exchange of publications and
other information related to trade, technology #mel economy in general, is mutually
advantageous in promoting investment and traddioetain various fields. Thus, the
Chamber serves as a link between its members aedjfiocompanies by hosting trade
missions and providing forums for the exchange phions. It also organizes trade
missions to different countries and facilitates éiséablishment of business contacts. The
Chamber receives visitors from various countried arganizes business trips for its

members abroad.

C. Arbitration Rule of the Chamber

The rule has got articles which are put in taffetent categories. The first chapter is
about the preliminary points, the second aboutiniiieation of the proceeding, the third
about the composition of the tribunal, the fourboat the arbitral proceeding, the fifth
exclusively about the nature of the award, thehsatiout the cost of arbitration and two
more schedules dealing with the cost of the praogednd the declaration of
independence to be signed by arbitrators. As wéalithe EACC rules, let's see this rule

in light of the prevailing principles of the contep
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Short Summary on Rules of Arbitration of AACC

l. Institution of proceeding - Any disputes to be settled by AACC should fudfidrtain
pre-conditions required by the institute. The adbiproceeding shall start by written
application of the parties to the institute whichynbe in the form of an arbitration clause
in a contract or a separate agreement stating téispuhich have arisen or which may
arise in the future (Art 3). The claimant, up ompaosting a down (installation) payment
specified in annexl of the chamber, shall made iegtpn for arbitration. Such
application must contain the name and addresseotlimant, respondent, arbitrator (if
more than is to be appointed) and advocate, if ang, all documentary evidences on
which the claim is based on (Art 4(1) (i) and (iljhe secretariat of the institute examines
the technical sufficiency of the claim and if ihdis not sufficient, it shall reject to be
completed the formality. But if the secretariatdfénsufficient, then it shall send a notice
of arbitration with the copy of the claimant’s ajpption. It shall send also a copy of
arbitration rules, list of arbitrators and arbiiwat fee schedule simultaneously to both
parties (Art 4(2)).

The respondent shall, within 45 days (subject ttersion by the institute if there are
justifiable reasons) from the date of receipt oé thotice, submit his documentary
evidences and written defence appoint his arbitraiathe secretariat. However if the
respondent has counter claim, by paying the dowmpat specified in the annex, he
shall submit with his statement of defence thesfaand reason, and documentary

evidences on which the claim is based to the satae(Art 5).

The arbitral tribunal may allow the parties to achdéimeir respective claims if it is not too
late to raise the requestnd such amendment does not affect the proceedtirige
respondent fails to file his defence, then the gedking shall be conducted by ex-parte
hearing. The same rule shall also be applicablenvthe claimant fails to file a reply

against the respondent’s counter claims (Art 5).

ii. Appointment of arbitrations - the parties under the arbitration rues of AACC Ishal
freely determine the number of arbitrators, if agteed, the tribunal shall decide to be
three arbitrators (two of them appointed by eaath @me jointly). But where the case is

not complex, the institute may appoint a sole eatotr. The arbitrators, to keep the
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confidentiality and interest to the parties, arpested to be absolutely impractical and
independent. There are also other obligations ieghas the arbitration such as entering
in to oath and signing on the following "arbitratialeclaration of independence" and
performing in utmost good faith and disclosing dagts or circum stances connected
with the case which may put into question his iredefence in the eyes of the parties (Art
9).

Here itis
I, The Arbitrator whose name is hereunder mentioneldereby declare and confirm
that:

"To the best of my knowledge, there is no reasonyhshould not serve the Arbitral
Tribunal Constituted by the Arbitration Institute fothe Addis Ababa Chamber of
Commerce with respect to a dispute between --——------ and ----------------- .
"I shall keep confidential all information comingto my knowledge as a result of my
participation in this proceeding, as well as thertents of any award made by the

Tribunal."

"l shall judge fairly as between the parties, acabng to the applicable law, and shall
not accept any instruction or compensation with e¥d to the proceeding from any
source except as provided in the International Cemtions and in the Regulations and

Rules made pursuant thereto."

"A statement of my past and present professionalsimess and other relationships (if

any) with any one of the parties is attached heréto

Name of Arbitrator: ---------------------m-om--—-

Date of Declaration: -------------------=--------

Up on reasonable grounds, the parties have a tgluhallenge appointment of any
arbitrator within 15 day from date of appointme@enerally an arbitrator may be
replaced only on the following grounds; when aniteator dies (Art 12(1)); when he
removed due to failure to perform de jure and @#ofais duties (11(10)); and when both

parties agree to replace him or the challenge goemance by the tribunal (12(3)).
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However, taking into consideration the commenthaf parties and arbitrators, the court
may decide, when it deems appropriate, to conttheeproceeding with the remaining
Arbitrators (Art 12(7)).

iii. Arbitral Proceeding - In the absence of agreement between the parties;durt

shall determine the applicable law (Art 21(1)), theguage (Art 15) and the place (Art
14) of arbitration on which awards shall be ma0a. this stage parties have a right to
treat and present their case equally. When thet cieems necessary, it shall decide
whether the proceeding shall be conducted on tkés lzd the documentary evidences,
witnesses (Expert) hearing or oral arguments. Baigh party requests to conduct so, the
court shall follow it (Arts 13(2) and 16(3)$ubject to prior summon to the parties to
appear before it on the day fixed for first heayitige court shall hear the presentation of

their cases in person or representative capacity.

If a party duly summoned fails to appear, withoabd cause, the Arbitration tribunal
shall proceed with the hearing (Art 17(Z))nally, when the tribunal satisfied that the
parties have had a reasonable opportunity to prekeir cases and evidences, it shall

declare the proceeding closed.

iv. Awards and its effects- any order or decision shall be made by majordte and
when there is no majority, the presiding judge rdagide on his move. The award shall
be in writing and a copies signed by the arbitsatirall be given to the parties. It shall

also be final and binding preventing the partigghtrto appeal against the awards.

Before an award is made, a proceeding may be tatedron the following grounds:
« If the parties settled their dispute by their agreat (Art 22(1)),
* If continuation of the proceeding becomes unnecgssiabecomes impossible
(Art 22(2)),
* |If a party fails to pay an additional provisionabsts in advance during the
proceeding (Art 26 (4) and 29(2-4)),
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After an award is made, either parry with noticetlte other party, may request the
tribunal:

* To interpreter the award (Art 23),

* To correct the award on errors in computation,icéér...etc (Art 24)

* To give additional award on claims presented ingiezeeding but omitted from

the award and can be rectified without any furtineatring or evidence (Art 25)

The award includes determination of cost arbitratwhich are fees and expenses of
arbitration expert witnesses, institute’s admiaite expenses and legal & other
reasonable costs of the parties during the proongedihese costs are determined in
advance according to the scale set out in annerdlcansidered as partial payment
principally and cost in advance shall be payabledoal share by both parties. But the
institute may set separate advances on costs porréisg to their claims or set offs (Art

26(2&5)).

The final award shall fix costs of arbitration asekcide which party, in what proportion
they shall bear them. However, if the proceedinguispended or terminated, the institute
shall render an accounting to the parties on deposteived and return any unexpended
balances to the parties (Art 29(5)).

[I. Comments on Rules of Arbitration of AACC

First and for most, according to the provisionstla# civil code and civil procedure a
party submitting an arbitral submission should bpable under the law and have the
capacity to dispose of a right with out considemnat{ for gift ) on the matter in dispute
(Arts 3326(1) civ.c. & 315(3) c. pr. c.). Howevgmovisions of rules of arbitration of
AACC does not clearly state such pre-requests éxtephave a defined legal
relationship, whether contractual or not, irrespecof his minority, interdiction or any
other reason incapacitating him to discharge hmtion properly. The same is true to
arbitrators that he could not be an arbitratoeiiginot of age, where convicted by a court
or unsound mind ...etc (Art 3340(1) c.c.). But nolspce conditions under the chambers

rules have been put.

Page | 196



Secondly, Arbitrators shall be appointed freelythg parties and in the absence of such
agreement or in case of request, the ordinary caod the institute may appoint
arbitrators under the codes and the chamber, resplgqArts 3332 (3) c.c., 316(1) c. pr.
& 7 of AACC). Under the civil code without any redao his nationality, any person can
be appointed as arbitrator. However, if the paraes of different nationalists, the
institute may appoint a sole arbitrator or chairnoedra nationality, other than of the
parties unless otherwise agreed or deems necdsg#ng institute (Arts 3339(1-2) c.c. &
8 of AACC). Can you justify this part of the rule and whethersi in line with the

provisions of the civil and civil procedure codes?

Thirdly, the proceeding before the arbitral tribuaader the civil procedure shall, as near
as or be the same as in a civil court. For instaheewitness duly summoned fails to

appear, with out good cause or intentionally aviittee service of summon the court
may issue arrest warranty with or within bail aredrhay be liable to criminal prosecution
for his failure to assist justice (Arts 118 &317 @fpr. and 440 cr.p.c. and notes by R.
Alen Sedler on Ethiopian C. pr). Even the procegdm AACC is also more or less

similar with that of court proceeding, the instgubr arbitral tribunal shall not have a
power to order arrest warranty for a withess whduly summoned and failed to appear
before it.

Fourthly, all persons have a right to appeal t@artcagainst any order or judgment of a
tribunal which first heard the case (Art 20(6) FDR&nstitution).

The parties shall not waive their right of appeatept such waiver made by the party
with full knowledge of the circumstances (Art 352) Civ pro). However, the institute
clearly prevented the parties to exercise thehtrig appeal (Art 20 (4) of AACC) except
to made application to correct errors on awardsdiition, unlike the arbitration rules of
the civil procedure, the institute does not alsatam provisions applicable to setting
aside awards (Art 355-357 of civ pro) because tiséitute’s award would be final and

binding.

Fifthly, as we stated earlier, it is inevitable idigrthe proceeding that the institute and the
arbitrators would incur costs and the disputangdl glay in advance as partial payment,
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when the proceeding started to secure to bind ttiep by the decision of the
arbitrations. The fees shall be calculated accgrtbrthe scale in Annex 1 of the chamber

put below.

a. Administrative service Fee Schedule of AACCS/Aation Institute

Sum In Dispute in ETB Administrative Expenses

Up to 50,000 2,000

From 50,001 to 500,000 2,500+3.50% of the amound\a® 50,000

From 100,001 to 500,000 4,250+1.70% of the amoumze 100,000
From 500,001 to 1,000,000 11,050+1.15% of the antabove 500,000
From 1,000,001 to 2,000,000 16,800+0.70% of thevebd0,000,000

From 2,000,001 to 5,000,000 23,800+0.30% of the ami@bove 2,000,000
From 5,000,001 to 10,000,000 32,800+0.20% of theoant above 5,000,000
From 10,000,001 to 50,000,000 42,800+0.07% of tirmant above 10,000,000
From 50,000,001 to 80,000,000 70,800+0.06% of timant above 50,000,000
From 80,000,001 to 100,000,000 88,800

From 100,000,000 88,800

b. Miscellaneous fees

1. Registration fee-500.00 ETB
2. Arbitrator/Adjudicator/Conciliator appointment fe€-000.00 ETB

3. Ad-Hoc Arbitration/Adjudication/Mediation Servicede-4000.00 ETB per three
months.

If we take for instance the first schedule for miaiinvolving up to 50,000 Birr, assume
there is 10,000 Birr claim in the dispute:
Then the parties would pay,

» 2000 Birr for administrative expenses

» 500 Birr for registration fee

» 1000 Birr for Arbitrators fee

» 4000 Birr for Ad-hoc Arbitration service per 3 mbat
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* Some other costs of expert witnesses, if any

Finally the parties would pay approximately7;500 Birr for a dispute having a claim
value of 10,000 lasted for 3 months. Therefores tbéems very unreasonable and
disproportional with claim instituted and the ctst parties would pay in courts of law.
In other perspective for a giant companies likestauttion and infrastructure companies
which are involved in arbitration proceeding, tee might be reasonable because-
* The companies carried out their transaction throadhuge amount of moneys
even the scale is at increasing rate in the firet schedules, finally it is constant.
* The dispute involving such companies is more comjite nature, and needs
relatively longer time to settle. So due to thesasons the arbitral proceeding
would incur higher expenses, fees and costs retjuine parties to be paid
become reasonable. However, the registration f8@ Hrr) is not proper at all

for parties to a mere technical matter.

Questions:
1. Article 12 section 2 of EACC Arbitration Rules reaak follow;
An arbitrator who accepts his appointment shallnsitpe oath of

impartiality drawn up by the Center prior to commiag his functions in
accordance with the provisions of these Rules.”

Draw the Oath of Impartiality for the centre?

2. The mediator may not give his testimony as a witnesdotee any court,
arbitration tribunal or similar such organ in respe of a dispute in which he
served as a mediator.”

Assume that this is an article taken from Addis i@bhar Mediation Rules.
What do you think is the reason behind such araclé do we have any
stipulation under the substantive laws of the matio support the

justification.
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3.8. ADR in other Laws

The coming discussion is intended to show you thegpand importance of ADR in the
dispute settlements arising over different submeatters. In the previous discussions we
have seen the role of ADR in the customary disgetdement and also the provisions
under Ethiopian laws regulating the matter undergéneral provisions of the civil code
and the civil procedure code. Now we will see thec#fic provisions in different subject
matters like family law, labour law and insuranesvl | would like to remind here the
discussion we have made about the issue of arliityatr scope of arbitration and the
blurred legal regime we have. Thus, we are notngpyhat it is only in those subject
matter that arbitration would come. But it is evidex many other fields, like investment
law, contract, expropriation of property in progetaw and others. So it is only an
example and the student them selves can look farel W0 see other fields. The other
thing here is that, we believe that each specifigject has thoroughly dealt ADR in
respect to the dispute arising there under likthenfamily law, labour law or insurance
law courses. It is to emphasise its importance @ndompare it with the prevailing

principles that we have discussed so far.

3.8.1. Arbitration in Family Law

3.8.1.1. Introduction

Arbitration, as an alternative dispute settlemeerthanism, is widely in use, especially
in family matters in Ethiopia. Its proceedings anere preferable to the parties in the
dispute due to its speedy nature. Both the ciullecand RFC (The Revised Family Code)
expressly provides for arbitration. In such awaysthspouses under the dispute are tried
to settle their dispute through their appointed ifararbitrators other than the ordinary
court litigation.

Family arbitration as one method is establishethadern way in Ethiopian since 1960
when the civil code came into force for facilitafisettlement of family disputes by
identifying the chronic problems and helping theugles to communicate, and the

arbitrators may indeed help save the marriage. Thethod also improves the
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relationships between even previously hostile redrrpartners who have prepared

themselves for divorce.

This method is the one which has a mandatory peaviEmily disputes. It is clearly seen
under Art.731 of the civil code of Ethiopia “if it found that no arbitrator had been
designated ...” shown that arbitration be permanestitution rather than a body that

being selected periodically as is known in todgyactice. (Art.82(2) of RFE

The new revised family code of Ethiopia diminished tlode of institution of family
arbitration as one devise of settling family digsutFor instance, the sole jurisdiction to
see and decide divorce cases is given to the coless the court forwards the spouses
taking their consent to family arbitrators to chanlgeir mind. (Senior research paper on
function of family arbitration under Ethiopian lawpy Medhanit Adamu p.18
Unpublished, Haramaya University) But where therttails to settle a dispute, the court
will refer the spouses to nominate their own famapitrators to solve the dispute
amicably. These arbitrators, unlike the civil cddmily arbitrators, could be any person
either professional, family member or any thirdtpaas long as the spouses are well

consented.

Generally the rationale behind the RFC for the @sion of the institution of family
arbitrators is that, the appointed family arbitraton both side devoted much time
through litigation by supporting their own sidestarest. It affects the justice system that
tries to solve as speedy as possible in a minimosh @s it has been shown earlier, the
purpose of inclusion of family arbitrators, undée tcivil code, has been taken away
under the RFC since the drafting committee camlentaw that the pre existing family

arbitrator failed to meet the objective it was bbthed.

The positions taken by RFC is that determiningsettling family disputes should be
substantially made through court litigation mean#f'she court failed to do so, it may
recommend the parties to settle their disputesutiiraarbitrators by their own choices.
But the problem here is that there is no separatisiaeh in the court system which
independently sees these family cases like divoheeGhana, Brazil & elsewhere

marriage and family issues have special tribunald speedy proceedings. (Senior
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research paper on function of family arbitrationdein Ethiopian law, by Medhanit

Adamu p.18 Unpublished, Haramaya University).

3.8.1.2 Kinds of Family Disputes Governed By ADR

Before discussing the subject matters of familypdiss that are governed by ADRs in
our legal system it is better to have a bird ovevwof the US model. From the US model
the kinds of family disputes that are subject toRABre broadly categorized into two
categories: these are 1) divorce and 2) non divdrcerder to solve the above kinds of
disputes among the most applicable dispute resaolutiechanism, they use a competent
mediator by giving positive strategies in ordentanage the problems. (Rebert Coulson,
Family Mediation: Managing Conflict, Resolving Digps,Jossey Bass Publisherd! 2
Edn, p 43ff).

The subject matters of family disputes in geneoaistitute the following matters among

other things:

A) Divorce it is a very common kind of marital disputes thase when marriage is
being dismantled from the human complexity of cdgt@and visitation to the
complicated financial and legal aspect of propadmgsfer.

B) Pre-martial agreementit is a negotiation prior to marriage and planniagrotect
spouses interest.

C) School and parentsuch kind of dispute arideetween parents and school authorities
because of to receive appropriate educational@eteiwards their children based on
their contract.

D) Teenagers and their paremtsuch dispute arise when adolescent behavioral
problems create emotional climax in a family.

E) Teenager pregnancyhen unmarried teenagers becomes pregnant thetelispses
between the two family groups.

f) Other family disputeshere under are some of the examples

I) Relocation disagreement may arise when spouses receives poomot job
after that moving elsewhere of one of the spouse.
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II) Nursing care-when a family member retires sometimes other mesnbkethe family
adjust their life style, as a result of such agreetfailure to pay the service reward
creates dispute between them.

[II) family businesscontrol of family owned companies can be come anasspecially
when a founder or subsequent owner dies as a rdsyute arise among heirs and
legatees.

IV) inheritance dispute over the meaning and application of a will.

V) violence the disagreement of a family escaletes into viaenc

Under Ethiopian law almost all family disputes tha¢ mentioned above are not subject
to ADRs and most of them are not recognized indgilai. As has been stated earlier the
family arbitration that was established by the lobade has no or only little recognition
in RFC. This shows that arbitrators have no powetdcide even the matters that were
assigned to them by the civil code. Disputes thiataut of the dissolution of marriage,
difficulties that arise between the spouses dutiregmarriage, disputes arising out of
betrothal or out of breach of a betrothal (Arts .7235 and 726 of the Civil Code), were
among the subject matters that were governed bysA@iRording to the civil code prior

to the coming in to force of the RFC.

As it is clearly provided under the RFC art.115-14& existence of valid marriage, the
established of irregular union and divorce did Imeibng to the family matters that has to
be governed by ADRs rather they are matters whitlbe seen exclusively by the court.
Similarly, under the RFC art.118 (1) stated thaithaut prejudice to art.177 of the
provision of this code, disputes arising out of n@@e shall be decided by arbitrators
chosen by the spouses.” From this provision itassjible to point out disputes that arise
in family can be governed by ADRs. Any non divoomflict, distribution of property,
family business, inheritance by will not by lawphlnce, relocation of the spouses and
the like can be resolved by family arbitrators @y the consent of the spouses.
Mehari Redaie, on his comment on the RFC, takesptigtion of appreciating the
submission of family disputes to the family arltibra and justifies its importance to the
disputing parties, the government and the soc{8yme points to understand the RFC by
Mehare Redae p. 108) Here, it is noticed that wiie code recognized celebration or
conclusion of marriage before religious officersl abso according to custom, but limited

the decision over divorce to courts of law only.
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Question: 1. Why Arbitration under Ethiopian law and Medmatiunder the US law?
2. Why does the RFC restrictedatmtrability of most family disputes?

3.8.1.3. Appointments and Removal of Third Party

A. Appointments - The consent of the spouses is determinant foraggmintment of
family arbitrators. The number of the arbitratondl @iso be determined by the spouses.
The RFC allows the possibility of number of arkitra being one or more than that
under art.119 (1). So there is no indication ah#oevenness or oddness of their number.
As it is enshrined under the civil code (Art 332Ad accepted in general jurisprudence it
is preferable if the number is odd; otherwise, héit number is even, it will create
difficulty while giving decision. In order to awbithis problem the civil code dealt some
indications about the number of the arbitratorgrdivides that they should be two from
wife side and two from husband side and one byr thgreement, if failed, by the
nominated fours or some times by the court. This w@ortant as the other arbitrators

are chosen from both sides to save the possibilipartiality.

Another point in relation to appointment is abotbeit qualification. There is no
gualification requirement to be an arbitrator ie RFC. If they are chosen by the consent
of the spouses they can arbitrate the dispute. i@ggthis issue the civil code pursuant
to art.725 (1) had requirgtle personal testimorgf the marriage in order to arbitrate the
dispute that arises between the spouses duringiagerrBut this requirement is not
absolute and the spouses can agree to the otherwise

We will deal latter, in recommendation part, witte tissue- what will be the solution if
the spouses initially agreed to settle their dispghtrough arbitration and latter fails to

agree on the appointment of the arbitreors

B. Removal of third parties - An arbitrator is required to conduct the arlitna with in
a certain accepted standards. The court has thergowemove an arbitrator, (Civil code
art. 733(2)) who fails to use all the reasonab$palich and diligence in conducting the

proceeding. (Art 668 of C. C.) Removal of an adidr is the act of removing the same
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from his/her power to arbitrate the disputant. &@eoke the authority of an arbitrator is an
extreme remedy which might deprives interest of pady. According to the general
accepted principle, arbitrator will be removed fremertaining and handling the issue.
Grounds for the removal of arbitrators can be;ogeriand irreparable misconduct,
actual/potential bias, incapacity, where he fatlederform the function of arbitrators,

where justice requires so and others.

All the aforementioned discussions are based ormgémeral jurisprudence. In our law
under the civil code, which is actually repeal@d;dnfirms with the above discussion.
Whereas under the RFC it is not stated about theoval of the arbitrators and the
grounds of their removal. So there is a gap in #nea of the law. The writers of this

paper will recommend latter to fill the gap.

3.8.1.4. Powers and Duties of Third Party

A. Powers -After their appointment, family arbitrators have ghower upon the spouses.
Their power is recognized both by the civil codel &ine revised family code. (Mehare
Redae RFC commentary p.106) These family arbisaaoe empowered by the spouses.
Since they are appointed by the free consent ofploeises, the power of the arbitrator

emanates from the disputing parties.

When we compare the power of family arbitratordhe previous law and the current
law, family arbitrators had more power in the poad. Their power was up to the
pronouncement of divorce for serious causes.(RRA2L(1)) But this power is revoked
by the RFC and here what we have to understandais éven though their power to
pronounce divorce is taken away by the current lfahaw it is impossible to say that
family arbitrators have no any role.(RFC Art 12)(B)deed, their power is to reconcile
or making an effort to reconcile the spouses anchaie the spouses to renounce their
petition for divorce in case of divorce issues n&amily arbitrators have no any power
other than reconciling the disputing spouses fa@puaties involving in divorce (RFC
Art.117).As we can see the RFC family arbitrators have theegp to act as mediator as
far as their purpose is to reconcile the spousesy tan use all possible meanses to settle

the dispute and to keep the sustainability of raggi
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Generally speaking, any attempt of the third partyitrators to pronounce divorce other
than persuading for the conciliation has no ledf@ce This is for the fact that marriage
is the base fore the society in general and fofahely in particular. Therefore, it should
not be as such flexible to be dissolved by thedleaiof third party arbitrators. But some
scholars argues to the contrary saying that oncehawee recognized conclusion of
marriage to be made in offices other than the courtotary, it would be justifiable to

allow divorce in the same cases.

B. Duties of Third Party Arbitrator - Arbitrators, due to the irony relationship thatythe
have with the spouses, play a vital role in fandigpute resolution. Both the repealed
provisions of the civil code and the RFC, confeusydupon arbitrators. Hence we will
see the duties conferred upon them in some detdis section. What is expected from
the chosen arbitrators to be fulfilled includespiag the principle of confidentiality and

arbitrators are assumed to be neutral.

According to the RFC Art. 83(2), they have the distyeport on their efforts to reconcile
the spouses and renounce the desire of divorciagaiming this point the repealed law
had contained broad duty which is gives them thegpmf deciding over the fate of the
marriage though it is subject to the approval of dourt (Civil code Art. 679(1)).

Similarly they were duty bound to pronounce judgteghat could enabled the parties to
solve all disputes arising out of divorce. The nseahliquidation to be employed were to

be decided by the family arbitrators.

3.8.1.5. Procedure

After the arbitrators are already appointed ang thecept the status, the next step is
starting the procedure to resolve the family dispuinder the revised family code there
iS no requirement as to the acknowledgement oftratbrs’ acceptance for being

arbitrator by the dispute. However, the civil cdued employed such mechanisms to
know the willingness of the arbitrators to arbiréte dispute. After having appointed the
arbitrators, the spouses should submit their chmicbe court within 15 days (art.119 (1)

of RFC). On receiving the list of arbitrators oe thppearance of the arbitrators the court
will make a record and give direction as to howoregliation has to be preceded and to

submit the result of the arbitration or the atteropteconciliation within three months.
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From this time on wards the work of reconciliatianleft to the arbitrators except

submitting some reports about their progress.

Even though the revised family code provides faedion as to how to proceed the
conciliation, it did not mention even some of thegedures to be followed in the
reconciliation process. It seems that it is lefthe discretion of the arbitrators and the
court. Nevertheless, the procedure most likely toabe in the following manner. The
arbitrators appoint a day which is convenient fog tisputants in the most probably
convenient place. Most importantly the place shadtibe a place having many persons,
for example, market place and the like. After agkimem separately about the matter, the
arbitrators could start the arbitration in the pree of the spouses. Separate talking with
the spouses at this level does not amount to casiogs it is made only at the earliest

time and for reconciliation but not for transferather information.

If they are not able to decide the issue at thgttday may adjourn another day which is
convenient to the spouses. But it is not possibladjourn for more than three months,
unless the court orders to do so, (art. 119 of RBQ) lastly if they are not successful in

reconciling the spouses, they have no power toquoce divorce of the spouses rather
they only report the result of their attempt to toeirt without delay (art121 (2) of RFC).

3.8.1.6. Outcomes and enforcement of the proceeding

A. Outcome of arbitration in family dispute - The outcome of arbitration by arbitrator
tells us an important step for the resolution @f tlispute among the spouses. If reaching
an agreement was impossible, there will be no éurstep, except the reporting step. The

outcome of the arbitration will be either of théldaving two options:

i) Resolving the dispute

i) Divorce

i).Resolving the dispute - the main purpose of thing arbitration tribunal is to resolve
the disputes among the spouses in amicable wayuBecof this reason if a petition is
taken to the court for divorce, the court will teem to take their case to the arbitrator of

their choice and to reconcile as much as they A&er the process, the arbitrators who
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dealt the issue may come up with conciliating tpeuses or they may not. If the
arbitrators successfully resolved the dispute,rtidecision will be effective and they

should report the same to the court.

if). Divorce - once the arbitrators entertain tlase and fails to persuade the spouses to
reconcile, according to the RFC the arbitratorseh@o power to pronounce divorce, but
it is the court that has the power to deal with idsue of divorce (RFC Art ). But
according to the civil code the arbitrator had thasver if there exist a serious cause for
divorce (Art 668 of the C. C.).

ADR proceeding are playing a pivotal role to seféinily disputes in the administration
of justice. Family disputes, particularly disputasiong the spouses are the crucial
problems in the society. This problem most of theet settle by ADR meanses,
especially by arbitration proceedings out of colNbwadays the process of settling
family disputes out of court is very much encouchppecause the courts are becoming
more and more congested and a case requires atilorgto be decided. In return

arbitration institutions help the justice systemrégucing the burden of courts.

This arbitration proceeding are like a mini-trialuct proceedings which are conducted by
those arbitrators who are appointed by the commmarast of the spouses. This
proceeding has its own procedures and enforcemechamisms in which arbitrators
have to follow through out of their effort of saitj the disputes. Arbitrators have their
own powers and duties which they have to dischargkapply where they conducts the
arbitration proceedings. If they are not able toycaut their function competently and

diligently, they will be removed from their positio

3.8.2. ADR in Labour Law

3.8.2.1. Introduction

Ethiopia has undergone lots of revisions and amemdsnin her legal regime regarding
labour laws in the different political regimes weerience. It is because that the political
system and belief we adhere has got a significalation and impact as well on the

liberalization or otherwise of the labour or indigtrelation. What makes legal regimes
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regulating labour law different from the othersiso that different laws are implemented
to guide the relation ship of different groups adoag to the nature of the work (e.qg.
house servants), the identity of the employer (eigil servants) and some times
according to the status of the employee ( e.g. @ensa It is not the intention of this sub
section to deal this categorisation more than titather to look the latest proclamation
No 377/2003 in relation to the settlement of diggubther than the labour divisions of
the regular courts.

We have three kinds of forums recognized by thisclamation to entertain labour
dispute and give valid disposition accordingly;ukeg courts, labour relation board, and
ADR (like Arbitration, Conciliation, strike, lookut, collective bargaining). In this part
we will see only some of the ADR means employelhfiour dispute and the working of

the Labour Relation Board.

ADR is a means to achieve justice without the fetence of the government. It is not
usually lead by the will and whim of the governmeditit exceptionally the government
may have a limited interest in the ADR proceedings, instance in labor cases the
government plays some role in conciliation procegsli This part will try to deal with

this situation in detail.

ADR in labor relation is aimed in maintaining inthiesl peace and security towards the
all round development of the country. Further msirgce disputes are bound to arise
ADR lays down the procedures necessary for thgeditious settlement. We also aimed
at addressing various ADR methods and their leffalcts as are used in the labor
proclamation. Further more we will see how lab@pdies are settled at various levels.
The other issues dealt with are the salient featafeeach dispute settlement methods, in
an attempt to familiarize the reader with the leff@mework of available dispute
settlement methods in the labour law.

3.8.2.2. Conciliation

Conciliation is an activity conducted by a privaterson or persons appointed by both
parties jointly or the ministry at the request d@her of the parties for the purpose of

bringing the parties together and seeking to agdregween them voluntary settlement of
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dispute which their own effort alone could not hgreduced. (Art 136 (2) of labour

proc.).

Nomination is an inherent right of the parties (B&18 of the civil code). The parties
may entrust a third party with a mission of brirggthem together and if possible settling
the dispute between them. They can transfer tighit to appoint a conciliator to third
party when they are not in a position to know tlestbconciliator. In addition, the
conciliator can be appointed at the request optrées by institution or by third party.

When we come to labor dispute, the question as o appoints the private person
mentioned in article 136(1) of the labor proclamatthe Amharic version seems very
clear than the English one. In the Amharic verdio® conciliator is appointeldy the

disputing partiesor the ministry at the joint request of the partiebut the English

version of the same article says “lyprivate personor persons appointedy the

Ministry at the joint request of the partié&sWhat exactly mean ‘private person’ is not
clear in the English version. But the Amharic opeaks about conciliators nominated by
the disputants for mattes under Article 143. Thehant version seems to reflect the
intention of the legislator more accurately; beeaagicle 143(1) clearly states that the
parties can resort to conciliation or arbitratioh tbeir own choice rather than the
ministry. And secondly the proclamation under &etit41(1) imposes obligation up on

the ministry to assign the conciliator once a latispute is reported by other parties.

We have to kinds of conciliation by considering tieinition Article 136(1) and Articles
141 - 143 of the same by looking the identity ot therson who nominates the
conciliators, i.e. the disputants themselves orMistry. Article 136(1) left the option
open as to who nominates the conciliator; eithethieywill and interest of the disputants
or by the Ministry “at the joint request of the p@s”. When the parties themselves
nominate the conciliators it is a kind of conciliet recognized under Article 143(1) and
there is no limitation of the king of dispute, eative or individual, in this regard. But if
the conciliators are nominated by the Ministrywill be regulated under Articles 141 and

142, and it is only collective labour disputes tbat be entertained by this panel.

The other issue here is the seemingly inconsistéretween Articles 136(1) and 141

whether the consent of both of the disputants ¢y one of them suffices the Ministry to

Page | 210



nominate conciliator for them. Article 136(1) spsatbout “joint request of the parties”,
whereas the latter article reads that the Minisghall appoint conciliators when a
collective labour dispute “is reported to the Minysby either of the disputing parties”.
One line argument here is that to look the veryppse of ADR proceeding in general
and conciliation in particular and try to find otite answer for these seemingly
inconsistence articles. Any of the disputants sthowlt be compelled to submit his or her
cases for the conciliators nominated by the Migigthe or she prefers the labour board
over this panel. Other wise how could we say ibdernative? This may lead us to give
effect to Article 136 over Article 142 and hence tinistry will be obliged to secure the
consents of the disputants as to their willingrtessubmit themselves to the panel before
nominating the conciliators. The other line of argunt says that it is public policy which
compels collective labour disputants to the coatidn proceeding though one of them
prefers labour board over conciliation. Do you khitihat it is the intention of the

legislator to compel the disputants to do so?

In principle conciliation is a consensus orientethtj problem solving process and does
not seem to be compulsorily imposed on the paliigsin exceptional cases disputants
are obliged to bring their case before conciliatiois is true in disputes arising out of co-
operative societies (ART 46,Co- Operative SocietycPNo. 147\98). The reason behind
compulsory conciliation is encouraging the partyiating it, by saving him from being

seen by other parties as a weaker party.

The reading of art 158 (2) of labor proclamatioows that the disputing parties before
they strike or lockout partially or wholly shall keall efforts to solve and settle all their
disputes through conciliation. In case of Art 1578mulatively taken with art136 (2) of
labor proclamation neither have workers the righstrike out nor employers have the

right to lockout in cases of essential public utalang (Art. 136(2) Labor Proc.).

So conciliation is offered by the legislature torvee as appropriate labor dispute
settlement means. Generally parties sit togethealpthe playing cards on the table so as
to say, negotiate in good faith and mutually corecadointly favored settlement which
may finally lead them into a mutually agreed saatfor the dispute.
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As to the determination of the number of the coatats, there are two arguments. The
first one argues their number should be odd wihigedther says it should be even. One
line of argument is that it should be even becdhealisputant acquire equal opportunity
to select conciliator. This means that if one pa#glects a conciliator the other party also
selects another. The other argument is that thébauof conciliator should be odd. Even
though these arguments are presented, the numlmamoiliator does not matter as the

conciliator does not give a binding decision, srtimber of conciliators is not limited.

Individual labor disputes can not be taken to Mhyisnominated conciliator, so it is
possible to say such kind of conciliation is madedollective labor disputes (Arts141 -
142 of the labour law). The proceedings in contdia could take place either with a
neutral third party conciliator assigned by the istny or appointed by the parties
themselves. Naturally, the disputing parties inedlin the labor dispute will try to settle
their point of disagreement through a process afraanication in the absence of a third
party otherwise known as negotiation. This is tlesheffective and advantageous means
of settling disputes. However, the fact remaing,that all disputes are solved through

negotiation.

Task: Article 141(2) gives the right to the Ministry ttominate or employ experts to
serve as conciliators in the National level andMareda level when necessary. Go to the
social and labour affair bureaus around your lbgaind assess how it is conciliation
going on there, whether or not there is publiclynmated conciliator, and if not whether

or not there is a need for the existence of sughl@yee.

3.8.2.3. Arbitration

Arbitration as pointed out under article 143 of thbor proclamation is recognized as
alternative means to conciliation which are prodidender art 136,141 and 142 of the
above cited proclamation. In conciliation eithertlod parties can submit their case to the
ministry which appoints the conciliator. But altatively the parties can appoint an
arbitrator with out reporting to the minister. Tipivision also states that the appropriate
law shall govern the settlement of dispute by tH@t@ator. The appropriate law might

mean the provisions of civil and civil procedureleo
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Arbitration is one of the ADR means which helps plagties to adjudicate with out going
to the court litigation or some administrative tnital. Arbitration seems more rigid than
the other ADR means and also more flexible tharrtddigation. Even though that may
not be typically the same with the court proceeding also the third party in the dispute
or the arbitrator give binding decision over thispute ;because of these procedural
activities it is more rigid than the other ADR mea&n When we compare it with the

courts or administrative tribunal litigation, itnsore flexible.

Much has not been said about Arbitration undeddbeur law when we compare it with
the place of conciliation. It only recognizes amdibn as one alternative means of
settling labour disputes. This shows us that caimh is preferable to settle labour
disputes than arbitration. Thus, it will be necegsa resort to the civil code and the civil

procedure code provisions to guide the procedure.

It is an inherent right of the parties to nomintte third party or the arbitrator though

Article 143 doesn’t expressly say so and anythismigoathe determination of the number
of third party. But when it say that parties caketéheir case to arbitrators or conciliators
other than the one nominated by the Ministry, deslaring that the parties can nominate
their own arbitrator for the settlement of the disp It is noticed as well that there is no

Ministry nominated arbitrator in such case.

In relation to the effect of the award one thing baen said under Article 143(2) of the
code. As per the civil procedure code Articles 35857, appeal from the award or
setting aside of the award is permitted on the rsuisted there under. Article 143(2) in
broader term speaks about these rights of theegaith case of conciliation, for instance,
if the parties fail to agree on the matter, they edher take the matter to the labour board
if it is a collective labour dispute or to the labodivision court if the matter is an
individual labour dispute as a first instance c&ad.if the proceeding is arbitration first
we don't expect ‘agreement’ in the strict sense dmiy ‘award’ and this award may
satisfy the interest and desire of both or only ohthem or none of them though it is not
advisable such to happen. In any of the instangeo&tthe parties can take to appeal or
setting aside of the ward to the labour board seaaf setting aside of collective labour

dispute, or to first instance courts in case diirsgiaside of individual labour dispute, or

Page | 213



to the high court in case of appeal of any typdispute. This seems the interpretation of

Article 143 in line with the other relevant lawgyutating the matter.

From the reading of Article 143 we may refer tHakimds of dispute whether individual
or collective labour disputes can be entertaine@imtration proceeding unless there is

an express prohibition in other parts of the law.

As to the matters related with the way of nominatd the arbitrators, the nature of the
proceeding, the costs of the proceeding, the dntlyraght of the parties as well as the
arbitrators, effect and enforcement of the awasdganeral provisions of the civil code

and the civil procedure code will apply.

3.8.2.4. Labour Relation Board

Labour relation board is the other king of organydastablished to address the
grievances in the industrial relation of the natwinen. This organ has a first instance
jurisdiction over collective labour disputes. Theegtion here is, is the labour relation
board purely adjudicatory organ? Can we equat@tbeedures and the rules applied in

the board with the same of the courts?

The minister shall assign the members of the baarcbrding to the proportional
representation of trade unions and employer’s d@ma including a chairman and two
gualified members on matters of labor relation.sTihward can entertain cases and pass
binding decisions or compromise the parties ash& appropriate end to their issues

pursuant to art 147 of the proclamation.

To address this issue it is better to see someigoovof the labor proclamation, civil
code and civil procedure code. Article 149(5) af thbor proclamation provides that the
ad-hoc or the permanent board shall not be bounthéyule of evidence law and a
procedure applicable to the court of law. But ityniaform it self in such a manner as it
thinks fit. From this provision we can understardhttthe LRB is entrusted with
unlimited discretion where it can the case in aille and informal manner as it thinks fit
in informing itself as empowered by article 148tbé proclamation. But cumulative

reading of article 3345(1) of the civil code anticde 317 (1) of civil procedure code we
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can understand that, even an arbitrator do not hsueh extended discretion of

disregarding the evidence and other adjective ancepdural laws of the state.

Article 150(3) of the said proclamation in reachitgydecision the board should take in
to account the substantive merit of the case aed net follow strictly the principle of

substantive law followed by the civil code. Undeticke 147(4) states that order and
decision of the board shall be considered as tdes&led by the civil court of law. This
provision gives the same effect for the decisiothefboard with the court decision. We
will get the same wordings about the states of dsvgiven by arbitrators under Article
319(2) though homologation by the court is adddiorequirement for the award to get

enforced.

Article 147(1)(a) and 150(1) strictly and expressifiges the board to try to conciliate or
compromise the parties before giving any sort alisien of its own. It shows us that at
least at the earliest stage of the proceedingatilshconciliate but not adjudicate the
matter. The other rules under Articles 147ff of thleour law as well resemble the civil

procedure rules of arbitration.

Finally, it is noted that conciliation, Arbitratioare not the only organs entertaining
labour disputes alternative to court litigation.elBvthe objective of the labour Relation
Board is not purely to act as an adjudicatory orgainto serve as a conciliator at least at
the earliest stage of the proceeding. In additiom kave other ADR types duly
recognized under the labour law, i.e. self helpe Bffective implementation of these

meanses will help parties to end up their grievareextra- judicial devises amicably.

Questions

1. Can you think of other points which make the boamisrking similar with
conciliation or arbitration?

2. Can't we think of other kinds of ADR under laboam? The mere fact that they
are not mentioned or not expressly recognized utidgetabour law made them

incompetent to be used for labour disputes?

3.8.3. Arbitration under Insurance Law
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3.8.3.1. Introduction

The purpose of this sub-section is to give detadlus ADR involvement in insurance as a
contract and discuss in general and specifically gktent parties’ right to waive their

right to institute I instance substantive litigation, differentiatimgirance matters which

could be taken to ADR and not. In addition, we wliBcuss the types of ADR which are
recognized in settling insurance disputes and setethe one which is best, and also
discuss as to how the number and identity of thgedsties which are involved are

determined including their role, qualification asigps followed by them by referring to
legal provisions and the practical facts we hawadized during our interviews and case
study.

The insurance relationship is a contract that nmaplve more than two persons, the
insurer, in exchange for the payment of considerationlédgbremium) agrees to pay
for loss caused by specific events. Heneficiary is the person to whom the insurance
proceeds are payable. Timsured is the person whose life is covered by a life iasge
policy or the person who acquires insurance on gungpn which he\she possesses an
insurable interest (Law for Business, seventh edjtA. James Barnes, Terry Moretied
Dowrkin, Eric L. Richarg.

When the parties agree and sign an insurance pohayh contains Arbitration clause, it
is presumed that they have consented to be bousdttie their dispute by Arbitration.
The agreement of insurance presupposes the meaftingnd of the parties that any
reservation or restriction by one party shall néfea his agreement unless it is

communicated to the other.

3.8.3.2. Kinds of ADR Recognized in Insurance

Types of ADR meanses are not few in number. Howetermost widely used are three
in number. The first one iNlegotiation, a consensual bargaining process in which the
parties attempt to reach agreement on a disputegotentially disputed matter. And
secondlyMediation is a method of non- binding dispute resolutionoiming a neutral

third party who tries to help the disputing partreach a mutually agreeable solution.
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And the last one igrbitration which is a method of dispute resolution involvitgrd
parties who are usually agreed to by the dispytiangies and whose decision is binding.
Accordingly we will discuss how the above methods applied in dispute arising in

relation to insurance contract.

A. Negotiation

It is a mechanism by which the parties solve tpeablems without the involvement of
third parties. In this processes the parties’ ditice, commitment and confidentiality is
substantial. And this shows that Negotiation issemsual means of ADR. Most of the
time insurance companies prefer Negotiation toesditeir disputes in order to maintain
their customers and to preserve their future @hatiip with the insured. The insurance
company uses different ways of communication taténthe insured in order to negotiate
with them. Such as, through phone communicationtgngiving notice. This is the most
efficient method especially during the policy issca time and the first stage of most
kind of disputes. In the latter case if they faildgree, they will proceed to the other
advanced kind of dispute settlement mechanism.

B. Mediation

It is a mechanism whereby the parties nominaterd garty and willingly produce their
case before him in order to resolve their dispiMest of the time insurance companies
use Mediation in order to solve a dispute whiclsesibetween the insured and third
party. Though most companies recognize arbitratigdheir policy as a means of dispute
settlement, in effect, they start with mediation @me time if mediation fails to pull the
parties together, court proceeding starts. Thergldé the community or some times
experienced lawyers will be called to serve as diater. The effect, the procedure and
other matters there under will be regulated unkergeneral provisions we have since the

policy said nothing about mediation, but only abalditration.

C. Arbitration

It is a mechanism by which parties submit theirec&s the third party who renders
binding decision. Most of the insurance compameSthiopia as stated in their insurance
policy adhere to the settlement of disputes throfidhitration (Insurance policy of Nile

Insurance Company, Nib Insurance Company, Hibiremce Company
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The way of nominating an arbitrator depends onvibedings of their arbitration clause
in their insurance policy. The insurance policysome insurance companies suggests the
appointment of the arbitrators by both parties. ifgtance we can see the content of
Arbitration clause No.4.11 of Nib Insurance Compé&ByCo.):-
“All differences in amount arising out of this pglishall be referred to the
decision of an arbitrator to be appointed by botrtes. If they are unable to
agree on a single arbitrator then two arbitratorslivbe appointed each party
appointing one arbitrator within one month of beirggjuire so to do by the other
party. Failing that the party demanding Arbitraticghall proceed with a sole
arbitrator appointed by him. Where two arbitrat@se elected by the parties they
shall jointly appoint an umpire who will presideesvall their meetings. The
conduct of the Arbitration shall be as providedthg relevant law.”

Some other insurance companies even if they incladatration clause in their
insurance policy, the policy fails to determine thay of nhomination of arbitrators and
their numbers. Rather it refers the provisionshef €ivil Code (Article 3331 of the Civil
Code) to be applied with these factors as the case beayinsurance Policy of Nile
Insurance Company. The arbitrators may be any person as far asptréies are
consented and most of the time the arbitratorexpertise in the area of the dispute. The
decision rendered by an arbitrator is final andllsig up on the parties.

Question: Which kind of ADR do you think is best to settisurance disputes and why?
Can we employ different kings of ADR according teegending on) the nature of the
dispute?

3.8.3.3. Insurance Matters Which Could Be Taken té\DR.

In principle, when a dispute arises it is the counich is expected to solve such dispute.
But there is also other means of solving a dispwte, ADR. When we take the matters
which can be taken to ADR in to considerationdadbutes cannot be resolved by ADR.
Here, the question is all about whether there islipunterest in the outcome of the

dispute. As the interest of the general public cafe determined by individuals who are

not responsible to the public, we have to refraomf taking such kind of matters to
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ADR. Putting this general idea in mind, we are gdim see the matters especially related

to insurance. In insurance a dispute may arise freondifferent matters:-

A. Between the insured and the insurer

In any kind of business transactions including iasge the occurrence of dispute is
inevitable and in insurance, dispute could happewéen the insured and the insurer. In
order to resolve such dispute parties can take tasie either to the court of law or to
ADR. But before deciding in such matter parties trmaghere to the policy which the

insurance company issues and signed by them.

In terms of subject matter which can be taken tmtra@tion, most insurance policies
allow “all differences” while others only “differees in amount”.
“If any difference arises as to the amount of angslor damages such difference
shall, independent of all other questions, be meférto the decision of an
arbitrator...” (AWASH, UNITED, Workmen’s Compensati®alicy, Conditions
No. 14)

“If any difference arises in connection with thiolRy such difference shall
independent of all other questions be referredh decision of arbitrator...”
(AWASH Fire and Lightening Policy, Conditions N8))1

So, if there is Arbitration clause in their insucanpolicy a dispute that arises between
them must be first taken to Arbitration. In the efose of such clause it is up to the
discretion of the parties to choose the meansdolve their problem. But when we see
the practice of the insurance companies, | me&tiiea Dawa, Companies prefer to solve
their dispute by ADR rather than the exhaustivertchitigation in order to maintain their

customers.

Here is a case about the interpretation of thecpand which matters can be taken to
Arbitration decided by the federal first instanaaut of Addis Ababa Lideta division
given on 17 April 1997 E.C (file No 42694 in theseaAto Ayenew Abebe Vs united

insurance company).
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Ato Ayenew Abebe is the owner of lorry plated 3-4@7E.T. The car get insured in the
defendant company by policy No 01-4-03574 on 6 Gaty 1987 E.C where by the
company undertakes to pay all damages the car awey The value of the car at that
time was 400,000 birr and it was so in the reneadl996 E.C also. Art 8 of the policy
reads as " All differences arising out of the pplshall be referred to arbitrations

decision".

Unfortunately the car get crushed and totally camutof use on 6 may 1996 E.C while
travelling from Addis Ababa to Gondar arouAtlbay Berehafalling to 130 meters cliff
with its 150 quintal cement on it. The driver oktbar escapes from the disaster by
jumping out of the car when it is falling in to tleéff. The police of the Wereda made
investigation about the event that the peril isezed by the policy for the reason that the

car faces the accident in normal course of movement

The insured immediately come and request the regdu@m the insurer company on 14
July 1996 E.C. The insured Ato Ayenew gave noticetlte insurer demanding
reimbursement of total damager of birr 400,000. kimmlike this situation the company

kept silent on the notice and all requests of taepff remained unanswered.

On his defence for the court claim of the plaintiffe defendant raised many objections
among the objections raised by the company isttieatourt has no jurisdiction because
the case has to be referred to arbitration pursioatfite arbitration clause. The court over
ruled this preliminary objection of jurisdiction ércontinued to entertain the subject
matter of the case until final decision is given2Z8hSeptember 1999 E.C.

The court takes into the meaning of the term ofitation clause of the policy as

presented to it in Amharic translation. The Amhargrsion of the policy has been
considered to mean a difference "....arising dninstead of “arising out of” the policy.

The court used “arising on” to interpret and comeonclude that it is a dispute only
about the terms or on the face of the contract. W¢antinuing the analysis the court
stated that there is no disagreement about thestemitten on the contract. It has said
that the plaintiff instituted his claim basing ondain accordance with the contract and
this means there is no disagreement about theypafid so the arbitration clause cannot

be applied.
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Disputes subject to arbitration, according to tharts reasoning, are those composed of
disputes on the wording of the contract. The cadeand doesn't contain such disputing
word in the contract and so it is with the validiiyd wording of the contract so that it is

not subject to arbitration.

It seems thathe court departs from the principle of interpretatof the contract. When
we see the reasoning of the court on deciding tattemas not arbitrable, the court read
the translation as “dispute arising on the conttadtis leads us to mean that disputing
parties have to quarrel on the wordings writtenanrttie contract. When interpreting the
term “arising on" to mean disputes on the wordihthe contract, the court departs from
the rule of interpretation of contracts specifiedier Arts.1732-39 of the C.C.

Art. 1734 of the C.C. obliges the court to searah the common intention of parties.
Here, it means that what was to mean in sayingwioad in each of the parties' mind is
determinant job, the interpreter has to figure patties’ understanding to the word is
essential in interpreting the contract. In our casédiand what parties intended when
saying “arising out of” or “arising on” (in trangian) has to be ascertained first. The
intention of both parties towards the cause ofdispute is clear, that is about the liability
or not of the defendant as per the contract ttamtiff and to what extent. This can be

required only after the happening of the event.

| would like to raise another important issue asvtoch version of the policy should be
considered overriding in case of disparity betw#en original English version and the
interpreted Amharic version. In most, if not alisiances insurance policies are prepared
in English version and only when required beforthatrities that it will be interpreted to

Ambharic version.

B. Between the Insured and third party

A dispute may arise between the insured and ttartypn a case where the insured or his
property causes damage to a third party. In thée,cthe insurance policy will not govern
the matter since the third party injured is noagyto it (Principle of Privity of contract -
terms of a contract will only be binding as betwées parties to the contract.). Instead,

provisions of the Commercial Code, for instancegbility insurance provisionsvill
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apply (Articles 685-688). Thus, pursuantAdicle 685 of the Commercial Code, matters
as between the insured and the third party injunagt be settled either in the court or by

amicable settlement.

When we see the practice of the insurance compdgpigdgicularly Dire Dawa, for

instance, Nib Insurance Company), most of the timese companies which have vested
interest and allowed by the law to intervene (Aeti¢l of the Civil Procedure Code, See
also Article 687 (1) of the Commercial Code) cheobediation to solve such dispute
between the insured and third party. For the rea$dhe companies’ desire to maintain
their future relationship with the insured and tegerve the good attitude of the public

towards them Mediation is preferable.

3.8.3.4. Parties’ Rights to waive their Right to istitute 1% instance substantive

litigation

As a principle any party who claims that his riglas been infringed have a right to take
his case to the court with good cause (Article 3&f2Civil Procedure Codg But this
does not mean that parties have no right to satfjements between them by means other
than court litigation. Because of the time, monag personal resources that get tied up
in litigation, businesses and individuals are iasragly turning to alternative to trials to
settle disputes.

Disputants have absolute right to agree to setijedéspute among them by ADR means
as they enter in to a contract, that is in thereament or they even can agree for such
means after such dispute arises. In insurance amintthe insurance company and the
insured shall agree as to their relationship byoaudchent called an insurance policy
(Article 657(1) of the Commercial Cogle

Under their insurance policy, many companies found8thiopia incorporate a clause that
stipulates the handling of any differences, or stimes only the claim over the amount
of payment, that in case may happen between thehthair customers. In such clause
most of them prefer Arbitration means to settlgodiss arising out of their insurance
policy. (Insurance Policy of Nile, Nib, Hibret, Awsta, United Insurance Companies).
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“All differences arising out of this Policy shdle refered to the decision of an
arbitrator to be appointed in writing by the parién difference, or if they cannot
agree up on a single arbitrator to the decisiontwb disinterested persons as
arbitrators, of whom one shall be appointed in gt by each of the parties
within thirty days after having been required sodo in writing by the other
party. In case either party shall refuse or fail &ppoint an arbitrator within
thirty days after receipt of notice in writing regag an appointment, the other
party shall be at liberty to appoint a sole arbiiva and in case of disagreement
between the arbitrators, the difference shall beemed to the decision of an
umpire who shall have been appointed by them limgribefore entering on the
reference and who shall sit with the arbitratorsdaoreside at their meetings. In
the event of the death of an arbitrator or umpmepther shall in each case be
appointed in his stead by the party or arbitrat§es the case may be) by whom
the arbitrator or umpire so dying was appointedisihereby expressly stipulated
and declared that it shall be a condition precedenany right of action or suit
upon this Policy that the award by such arbitratarpitrators or umpire of the
amount of the loss or damage if disputed shallitsé dbtained.” (UNITED I. C.,
Private Vehicle, Commercial Vehicle Policy, CorwhtiNo. 8).

“If any difference arises as to the amount of amgsl or damages such difference
shall, independent of all other questions, be meférto the decision of an
arbitrator...” (AWASH and UNITED Insurance Companie¥yorkmen’s

Compensation Policy, Conditions No. 14).

“If any difference arises in connection with thiolRy such difference shall
independent of all other questions be referredh® decision of arbitrator...”
(AWASH I. C., Fire and Lightening Policy, ConditsaNo. 18)).

The binding nature of such clause is unquestiondblis clearly stipulated that terms

included in a contract by mutual agreement of taeigs will be binding between them

as if it is law (Article 1731(1) of the Civil Code Thus, insurance contract being a

contract, terms included in the insurance poliaydsiboth parties and if they choose to

settle their differences by Arbitration, such mbst the first means to be taken when

dispute arise between the parties. Whether vieweerims of morality or of economic
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efficiency, the law should enforce as far the gartinake their own law by the terms of
their agreement. It is unnecessary to look outsitks as regulators of their conduct and
they will probably find the results more satisfagtthan if such rules were thrust up on
them (Commercial Law by Roy Goojle

Furthermore, courts also often require partieslieain certain kinds of disputes to try
alternatives in an effort to get the parties tdlsdtefore trial. Since our law follows the
theory of declaration of will (intention) (Georgezeczunowich, Formation and Effect of
Contract in Ethiopia Law, FOL A.A.U 1983, pg.13the court in order to decide the
cases brought before it must look first of all laé fparties’ concrete expression (Article
1680(1) of the Civil Code).

In one case decision (Ato Chanie Markoss Vs Hiltmetirance Company, Federaf 1
Instance Court, Dire Dawa, File N0.10560) the cdwate dismissed a case instituted
before it by reasoning that the parties have agreesettle any differences between them
which arises based on the insurance policy by Aatiin. The court said that the parties
have to exhaust this first, meaning that before ingnto the court they have to try to

settle their disputes by Arbitration in accordatwéheir agreement.

Ato Chane Markos, in this case, is the owner ofec60018Dr. FIAT BUS which is
insured in the defendant company by policy no 06@@5. Unfortunately the car
collided on 6 Dec. 1996 E.C. in Alemaya WeredaeA# lots of notices by the plaintiff
to get compensated, lastly the plaintiff institutkleé demanding 77,894 birr before
federal first instance court of Dire Dawa on 28tS5&p97 E.C.

The defendant objected the jurisdiction of the taoguing that the case has to be seen to
arbitration as it was referred by the policy. Idet&ling this objection the plaintiff, in his
counter defence, argued that the clause (Art.9@pblicy) is simply a policy written by
the defendant where the plaintiff gives no williegs to be bounded by it that it shall not
bind me. Secondly, even said binding, there is fficialy established arbitrator in the
country and the clause can not be implemented¢h sircumstance. Thirdly, the court
should sustain preliminary objections only thoséelil under Art. 244 of C. Pr. C., and so

on.
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The court decided in favour of the defendant sayivaj the case has to be referred to
arbitrator(s). The court tried to support its dexiswith reasons that parties agreed to
refer all their disputes to arbitrators before makit to court of law. As per Art 1731 of
C.C. it is a law between them and so their casethdse referred to arbitration. As
regards the counter claim of the plaintiff, thalh#s to be specified under Art. 244 of the
C.Pr.C, the court said that the said article isstiative than exhaustive. It is not
prohibited to accept other objections which arelistéd there. As the principle of Civil
laws, all not prohibited are permitted. Therefdhe case has to be seen by arbitrator(s)

before court litigation.

The court, in my view, made a surprising analysithwhe appropriate law to reach
decision. The answer for the argument of the pféititat the policy is prepared only by
the defendant and the plaintiff gives no conserttdédoound, is really appropriate. This
means the plaintiff had sufficient information abéle arbitration clause in the time of
the conclusion of the policy. It is beyond our e to discuss about the validity of
insurance policy as a contract, and hence it i®b&i pass over this part of the argument.

But the problem, | can see is that, the court daiteanswer the argument that there is no
state established arbitrator. Actually this maydrehe reason that it is easy and obvious.
As we have discussed in chapter one and as theitdefi infers arbitration involves
choosing a judge to one self. This directly takestai conclude the existence of state
established arbitrator worth's nothing for arbitmatclause to be implemented. Even there
were established arbitrators, they couldn't seecse between the parties unless the
latter agreed to refer to them. But if the plaintiants establish arbitrator for any other
center as already established arbitrator in thetrgu

Moreover, the court effectively interprets Art. 284 Pr. C. but failed to apply. The court
understood Art. 244 C. Pr. C. to be illustrativearthexhaustive and this is well

constructed legal analyze (Robert Allen Sedlgthiopia civil procedure pp.174 ).

Those listed under the said article as a groundpfetiminarily objection, are not

exhaustive and the courts can sustain other prgirpiobjections out of listed under the
article. When we come to its application to theecasour hand, it worth nothing whether
it is illustrative or exhaustive. The court's carssbn that, the objection is out of the list,
is not correct. Art. 244(2) (a) & (g) are talkingaut this type of objections. Therefore,

the objection is among those listed under thelartithe decision of the court sustaining
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the objection is right that the case has to beesiql to arbitration. But this is not for the
reason that Art. 244(2) is illustrative than exhies This is because the principle is
listed under Art. 244 (2) (a) & (g) of C. Pr. C.

After the decision of the court both parties hawenmated arbitrators each and the

dispute is now in the hands arbitrators.

All in all, the parties have a right to waive theight to institute 1 instance substantive

litigation by stipulating a clause in their insucanpolicy which states that differences
between them will be settled by ADR means, Arhidratin our case, and this clause as
discussed above have a binding effect as betwesn #md must be the first resort to turn
to solution. The court it self should try to enferihe policy which manifests the interest

of the parties.

ADR is a mechanism that encourages disputants fgeaat a mutually negotiated
understanding with a minimum outside help. In besstransaction the existence of
dispute is inevitable and in order to solve sucépdie parties use ADR as a means
instead of going to court litigation which is cgsiind exhaustive. Parties to an insurance
contract may agree and include Arbitration clauséheir insurance policy or they may
agree after the occurrence of the dispute. Thetasds of such clause in their policy
makes the decision given by the arbitrators bindiaghat of court. Without exhausting
the remedy available in the Arbitration they cantadie their case to the court. They may
also resolve their dispute by Negotiation beforenegoing to Arbitration and to the
court, in the absence of any Arbitration clausthminsurance policy. If in any case third

party is involved the matter will be resolved bydiion.

Questions
1. Is that safe to conclude that all disputes whidkeabetween the insurer and the
insured over the policy can be arbitrable? Do weeha possibility of raising
“public policy” test to contest the idea? Why oryaiot?
2. If all courts of Ethiopia follow the same analyasthe Federal First Instance Dire

Dawa court did in the case discussed above andeoplarties to the insurance
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policy to take their disputes to arbitration by diewg first instance court recourse,

what positive and/or negative consequences coulceypect to come?

3.9. Summary

ADR as the most widely used mean of dispute remwiutas its history in the day to day
life of Ethiopian since its early history. The austary ways of dispute settlement which
is inherent in each ethnic group is still evidemtmany parts of the country as a basic
channel to settle disputes. Compared to its impogamuch has not been done to
incorporate these dispute settlement methods itethed system of the country. Some of
the enactments which incorporate ADR as an alteateans of dispute settlement, by
itself are not exhaustive to address the issuefR A&n be considered as the best devise

to attaint the constitutional principle of ‘AccessJustice’.

A better understanding of Arbitration and Concibatcan be understood from the civil
code and civil procedure code provisions of Etraogiurther, the legal documents that
regulate family matters have recognized arbitratism means of settling family disputes.
The labour law, investment proclamation and insceapolicies are also other areas
where arbitration is mentioned as an alternativecsoart litigation. In the labour

proclamation conciliation is preferred over arlita.

For a better understanding and wide spread of ADRtitutionalised practice is
important. To this end Addis Chamber of Commercd &thiopian Arbitration and
Conciliation Centre are working their level best astablishing the forum for the
disputants, providing them with detailed proceduaesl assisting them to get in to

consensus.
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CHAPTER FOUR
ADR IN INTERNATIONAL AND REGIONAL LEVEL

4.1. Introduction

So far a thorough discussion has been made toitius lof ADR widely used both in
domestic and international dispute resolution. Thigpter is devoted to look at the needs
of ADR in international relations, the documentgulating the matter and the widely
known institutions practicing ADR in internatiorralations.

At the end of this chapter, students will be abte t
* Argue the needs of ADR in international disputes;
* Determine the scope and limitation of internatiohBIR;
» List down organs which can be a party to intermaticADR
* ldentify the international documents importantnternational ADR,;
» Describe the names of organs advocating interraltidDR;
» Convinced to the importance of ADR in regional doeumts;

* Appreciate Ethiopia’s approach to international ABétuments;

Like wise its importance in domestic relations, AD& been and is an important means
of dispute settlement not merely as an alterndiivieas a basic method. When we say
international disputes we are nit referring toragk phenomenon or instance where the
disputants are from different sovereign nationg, rauch more than this, in fact. This
days it is common to see parties of the same natmnking in their home land submit
their disputes to arbitration or mediation tribumaktablished in foreign country or some
times according to the rules of international doeata. The importance of international
ADR documents and institutions are becoming impréswen in such domestic disputes

by given it the flavor of international character.

Institutions established according to the laws ohation are developing in to an
international forum where lots of disputes fronfeliént nations are referred. It is not the
intention of this chapter to deal with all suchdsnof institutions and their establishment

documents. Rather, we will see only a few exampfethe most important documents
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and institutions that are entertaining wide rangeternational disputes and documents
that are widely influencing domestic legal regimés.such an end, the institution under
UN umbrella, i.e., UNCITRAL and an overview of W®cuments, the 1958 New York
Convention, the document and institution underltiternational Chamber of Commerce
(ICC) and the Permanent Court of Arbitration (PG its founding conventions will
be addressed. But, by no means it should be carside mean that these are the only
documents and institutions practicing internatioABIR. The place of such documents
under Ethiopian legal regime and enforceability caitcomes given by international

tribunals will be discussed as well.

4.2. The need for ADR in International disputes

We have different forums with the power to entertalisputes and give binding
disposition to the dispute there under. The mostidant and binding one is that which
derives its power from the supreme laws, i.e. dtuigin, of each nation to entertain
disputes with in the nation’s jurisdictional limin addition, customary and alternative
kinds of dispute resolution mechanism supplemest ftinction of courts of law by
entertaining disputes of different kinds in the dstic relations. The spheres of
functioning of these devises are mostly limitedre disputes that arise in the national
level. If the dispute has some nature of inteamati dispute, it is not to mean that these
forums established in the national level do notehavisdiction to entertain the case. The
issue here is about the conflict of interest thaghinharise between the disputants as to
forum and law, and the nations and also the enddritiey of such out comes in the other
nation. International treaties have tried to adsiré®se conflict of interest issues and

make court decisions much smoother and enforcéaloiner nations.

Further, international tribunals have been esthbtisby the UN to serve as a forum for
international disputes. Most nations of the worl@g anaking their diplomatic and

commercial relations much smoother by the helpheirtinstitutes, i.e. UN. Though,

there is unlimited number of critiques against éméorceability and reasonableness of
decisions given by UN dispute settlement systemge mumber of international disputes
are well addressed by it. The panel establisheg@rarO is also the other most widely
acceptable dispute settlement mechanism entergaiimide range of international trade

disputes raised among the member states.
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What necessitated ADR in international disputeshm existence of all these different
kings of mechanism function well in different kindsdisputes? Do you think that there
are a lot more kinds (subject matters) of disputasyet addressed by these mechanisms
we have seen so far? Or is that because the enfenteof decisions or out comes of

these mechanisms have got obstacles?

A. Extra — territorial relations of citizens — With the increasing concept of
‘Globalization’, the interaction of citizens withth@r person or entity who is not a citizen
of him is not uncommon. To survive as a state ankatve a civilized nation peacefully
established on the willingness of the subjects, gbeernment should encourage such
kinds of commercial and social interactions. Tlaests bound by its commitment to give
protection to its and its citizens’ interests. Asd as there is relation, commercial or
other, it is inevitable for a conflict to arise nothat relation. It will be wise to look for
effective means of dispute settlement for such kihdispute where the outcome will get
recognition from all parties and which secure thioeceability of it as well. At this time

ADR can be thought as a best alternative.

B. Limitations of the domestic courts- As it has been explained earlier the jurisdittio
of domestic courts is limited to the matters relateith the citizens’ interest and
sometimes in the interests of public. Stated dfidy, state courts might have not
jurisdiction to matters arised in internationalpdiges for some times the other party is not
clearly under the jurisdiction of the court so tmatforcement of such kinds of court
decisions will be obstacles. That means citizerghtmot get the opportunity to get the
decision enforced and thereby exercise their righs¢pecially, when one of the parties is
not an Ethiopian and/or if he doesn’t have any priypunder Ethiopian jurisdiction, the
decision given against him will not be easily enéat unless there is reciprocity in
between the nations. The other thing is when tieeie conflict of interest between the
nations where the two disputants belong to. Thppbas where, for instance, both of the
nation claims to have primary jurisdiction over tinatter, when there is no reciprocity
agreement to the enforceability of decisions giwerone state to the other one. The
parties, in such instances, prefer alternative memmf getting justice by taking their

grievances to ADR based on the sole consent ddigpaitants.
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International Arbitration by J.S. Verma (taken froma book entitled, Alternative

Dispute Resolution, Univ. Law Publishing. P. 13)
|. Need for International Arbitration,

The growth of international trades bound to givesa to international disputes which
transcend national frontiers and geographical bouades. For the resolution of such
disputes the preference to international arbitratiovis-a-vis litigation in national

courts is natural because of arbitration being pegfed to litigation in courts and the
foreign element being preferred in the internatioharbitration to the domestic

elements in the national courts. This is also besauthere is no international court to
deal with international commercial disputes. “In siations of this kind, recourse to
international arbitration in a convenient and neu&l forum is generally seen as more
acceptable the recourse to the courts as a wayadvisg any dispute which can’t be
settled by negotiation.” (Alan Redforn and Martin #hter, Law and Practice of

International Commercial Arbitration, 2 ed. P. 26.)

The rationale and purpose of international arbitrimin should be to provide a
convenient, neutral, fair, expeditious and efficamis forum for resolving disputes
relating to international commerce.

Basic features which are uniform in the legal fram@rk for resolution of

international commercial disputes “can be broken wo in to three stages; (i)
jurisdiction, (ii) choice of law, and (iii) the reagnition and enforcement of judgements
and awards.” (Jonathan Hill, in the Law Relating tdnternational Commercial

Disputes, para. 1.1.3).

The trend towards growing judicial intervention welh tends to interfere with arbitral
autonomy as also finality is a significant factootbe kept in view. The need is to
reconcile and harmonise arbitral autonomy and fingt with judicial review of the
arbitral process. National law differ on this issu&)NCITRAL Mode Law attempts to
promote harmony and uniformity in this sphere. Thaim is to ensure arbitral
autonomy coupled with neutrality or impartiality inthe arbitral process by the

composition of the arbitral tribunal by competenhd impartial members with ensures
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equality between the parties and full opportunity them to present their case. Total
exclusion of judicial intervention does not matchitv the current trend but the scope
of judicial supervision needs to be reduced to thenimum. The source of authority of

the international arbitral tribunal is the agreemerof the parties and not the mandate
of the State. The choice of the law applicable Isadetermined by the provision in the
arbitral agreement. With the increased arbitral aariomy the requirement of reasons
for the award is greater. Apart from transparenay the arbitral process, it also acts as
an inherent check on the arbitrators and disclosisthe party the basis of the award
and the logical process by which the conclusion wasiched by the arbitrators. The

presence of the reason also regulates the scogaditial supervision.

Informality of the arbitral process permits relaxin from strict rules of evidence and
it reduces costs and delay which are often unavdilda in litigation. However,

observance of basic principles of natural justicarmot be dispensed with.

Appropriate provisions for enforcement of award aessential to impart efficacy to

international arbitration.

C. To promote of Access to Justice- It is not only on the national level that peaple
will be denied of the right to have access to ubout some times it happens in the
international relations as well. For instance,appens when none of the domestic courts
of the disputants assume jurisdiction over the enath other words, some times the
national courts where the disputants belong to na mot have the jurisdiction to
entertain the case according to their own natitaa$. In such instances, the parties will
not get access to any of the courts and the omgyraltive for them will be to look for

ADR based on their free consent.

“Following its exponential development in US, th®®R movement was exported to
many parts of the world. National courts in Eurogtgmied by the volume of transborder
litigation, have been attracted to ADR. Memberghaf European Union see ADR as a
way to facilitate access to justice, a fundamengiit contained inn Article 6 of the

European Convention for the protection of Humartdgand Fundamental Freedoms.
Growing interest in ADR in the European Union hdsoaesulted in a Green Paper

proposing greater use of alternative process iih @d commercial matters, and efforts
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are currently underway to develop a European CofleC@anduct on mediation.”
(International Conflict Resolution; Consensual ADMRocess, American Case Book
Series, Thomson west Pub, 2005, p. 18)

D. Development of e-commerce Most of the time we think of three parties inxad in
ADR, the two disputants what ever there number rbay and the third neutral
intermediator. But these days, it becomes comm@e&ADR as a square or rectangle
instead of a triangle. The fourth party, the newspnce in the table, is the technology
that works with the mediator or arbitrator. Intenesthis fourth party has been fuelled by
the emerging cyber market place, a market placeanisactions taking place over the
internet, known as e-commerce. These buyers ahetseleed access to cost effective
and efficient means to resolving disputes thateafism these online transactions. These
buyers and sellers need a dispute resolution psdbes is inexpensive- one in which the
costs are much lower than the purchase price ofctmmodity. Going to court or

convening mediation are not viable resolution meé#ior these modest transactions.

“The development of e-commerce also increased theedh for ADR. Given the
difficulties of processing e-commerce disputes ingéobal e-market place, on-line
dispute resolution has become an attractive altetime, particularly in small disputes.
When ADR processes, such as mediation and arbitmati occur in the on-line

environment, it is often referred as online disputesolution (ODR).

In the context of civil disputes ADR processes, Isugs negotiation and mediation,
introduced a civilized way to resolve internationabnflicts. They were designed to
overcome the limitationsnd failures of domestic judicial processes and tlaek of a
binding international public process.{International Conflict Resolution; Consensual
ADR Process, American Case Book Series, Thomson wesib, 2005, P. 19-20)

E. Influence of the UN Charter — The traditional dispute settlement procedures

available under international law are enumeratefriitle 33 of the UN Charter;

1. The parties to any dispute, the continuance bichvis likely to endanger the

maintenance of international peace and securigl),dirst of all, seek a solution by
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negotiation, enquiry, mediation, conciliation, araiion, judicial settlement, resort to

regional agencies or arrangements, or other pedlaad¢ans of their own choice.

2. The Security Council shall, when it deems ng@gs call up on the parties to settle

the dispute by such meas.

Negotiation is generally acknowledged as the masti@mental of these processes. The
most common process for international disputeesatht, however, are the diplomatic or
the consensual methods — mediation and good offieguiry, and conciliation. The
consultation process, although not mentioned inckr83 of the UN Charter, is a species
of negotiation that should be considered as pattefraditional package of processes for
the resolution of international disputes. Togethéh pre-negotiation activities, such as
public peace processes, coalition-building, diaeoguoups, and co-existence practices,
theses processes offer a panoply of choices foputés and conflict resolution

practitioners. (p. 20)

This provision of the UN Charter and the generahdrin the world towards ADR as a
means of settling dispute makes the disputantsutotqust and confidence on the
procedure. The recognition of ADR in the charteandsst option before resorting to the
International Court of Justice (ICJ), a court eksaled under the umbrella of the UN by
its charter, dictates the easy enforceability dredduality of ADR outcomes. It is also

considered as a preliminary proceeding before gmngJ.

F. The Limitation of International Courts — Internationally well functioning tribunals
like the International Court of Justice (ICJ) andn@nal Court of Justice (CCJ) of the
UN and the Dispute Settlement Body of the WTO Hhat® of limitation. The first one is
the identity of the parties that have the righinstitute a case or defend their case before
these tribunals. It is only sovereign sates andestmes international organizations that
can be a party before the ICJ. By the same takenWTO tribunal accepts claims only
from member states. In terms of the subject mattish can be seen by these tribunals,
all; cases can't be entertained before them. Mdghe time ICJ entertains disputes
“concerning issues related to frontiers and maastinoundaries, territorial sovereignty,
the non-use of forces, non-interference in thermake affairs of States, diplomatic

relations, hostage-taking, the right of asylumjaratlity, guardianship, rights of passage,
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and economic rights.” (International Conflict Ragan; Consensual ADR Process,
American Case Book Series, Thomson west Pub, 20@&). In the other hand, CCJ has
jurisdiction to adjudicate only the gravest offemedfecting the international community:
genocide, crime against humanity and war crimes. WO tribunal entertains disputes

in the implementation of any of its documents, like GATT.

Though, these tribunals try to cover most of thesgade disputes in terms of subject
matters, the right of the international commundydke its cases before them is not fully
guaranteed. Thus, we have a lot more parties whwotibave a right before any of these
tribunals, like individuals, NGOs, companies ety e taken, we have some more
subject matters of disputes which can’'t be enteethiin any of these tribunals, like
ownership of property, tort claims etc. ADR triesfill these gaps or matters which are

not well addressed by these well known tribunalghefworld.

Question:
1. Can you think of other reasons to justify the needl existence ADR in
international dispute settlement?
2. Which of the listed circumstances are experienced oor nation in its

international relation?
4.3. Scope and Parties to International ADR

In the field where there exists the involvementhadre than one parties or interaction
among human beings, it might be inevitable to ttohkhe possible existence of disputes.
Human relation ship is becoming diversified backed modern technologies. The
world’s commercial and diplomatic relation requité® involvement of at least more
than one nation or citizens of a nation. Tradedsoming a global phenomenon which
requires the involvement of more than one nationgitizens or entities of different
nations. It is also becoming impossible this timehink of internal peace and security
with out having smooth diplomatic relation shiplwihe neighbour and even other states
far from once geographical location. Border dispuee also common between states
especially after the mid of the 2@entury as a result of a lots of independencésfica,
Asia and even in Europe. Extra — territorial criniteself is one treat to the peace and
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stability of the international community which ifves the cooperation of the nations of
the world in making sure that criminals did not gethelter in a nation other than where
the crime was committed and are duly prosecutespblde may arise in the extradiction
policy of one nation and the ambition of the othation to prosecute the suspect. These
give rise to the existence of differences or dispwthich cannot be easily adjudicated by

the formal courts of one of the nations involvedréhunder.

These are some examples of international dispbtgsare frequent in the current global
relations. The question to be raised at this vengtion is that can we take all these and
other kinds of disputes before ADR tribunal and gefalid and enforceable, before the
international community and the disputants, out ecimom it? Do we have subject
matters of dispute which can’'t be safely entertéhihg ADR? The other related issue is
about the capacity and identity of parties who bara party before international ADR?
The latter question is a kin to the controversyra¥e subjects of international law;
sovereign nations and international organizatiamly or individual citizens and private

institutes as well?

For instance, research has been done about theamegf the settlement of trade mark
disputes occurring over the world Bgosanne T. Mitchell (Rosanne T. Mitchell,
Resolving Domain Name-Trademark Disputes: A Newt&ysof Alternative Dispute
Resolution Is Needed in Cyberspace, 14 OHIO STON.DISP. RESOL. 157 (1998),
Cardozo Journal of Conflict Resolution). This deticontends that current dispute
resolution procedures are inadequate for alle\gatiademark controversies over Internet
domain names. The author believes expansion afuheer of generic top level domains
and registrars around the globe requires the imgheation of an alternative dispute
resolution system. Mitchell argues that this systesll eliminate uncertainties in
determining an appropriate forum and will dramdljcalecrease litigation time and
expenses. The International Ad Hoc Committee's gsaly facilitated by the World
Intellectual Property Organization ("WIPQ"), attsirthese goals by providing three
dispute resolution procedures: (1) on-line medigti(2) on-line expedited arbitration;
and (3) administrative challenge panels. The autbatends that this proposal embodies
an optimum solution for insufficient conflict restibn methods. Thus, Mitchell proposes
that the United States government and WIPO shodaptathis method to effectively

resolve all trademark domain name disputes.
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International arbitration has proved a useful mdtbbsettling some territorial disputes
between nations. The question remains, howevertoasvhether arbitration is an

appropriate dispute resolution mechanism to setft@ic-based claims to land and a
research was done on this af€arla S. Copeland, Note, The Use of Arbitration to
Settle Territorial Dispute, 67 FORDHAM L. REV. 3078L999), Cardozo Journal of

Conflict Resolution). This research addresses the issue by examining geparate

arbitration proceedings that have each involvecratorial dispute: (1) the Rann of
Kutch arbitration between Pakistan and India; (& Taba Area arbitration between
Israel and Egypt; and (3) the arbitration betwdenttvo Bosnian entities over the Brko
area, as provided for by the Dayton Accords. Thée mmoncludes that the use of
arbitration to solve territorial disputes can beccassful only where the parties are
committed to resolving the dispute peacefully tigtouarbitration and that such a
commitment is unlikely if the dispute involves assue of vital national importance.
Thus, this note contends that an attempt by tlegnational community to force states to

arbitrate such disputes may discourage futuregsaftom using the procedure.

Another research was done to determine whetheoobmediation works well in public
disputes like armed conflict and deadly conflic @eace making role of mediation. In
each of these types of dispute mediation has pravedlf to be an effective kind of
dispute settlement either in resolving the conflatally or by mitigating the degree of
contention. Peace keeping role of mediation is essed, for example, in Senator G.
Mitchell’'s role in mediating the peace talks tha&d|to the Good Friday/Belfast
Agreement in 1998 in Northern Ireland. The configcoften expressed in religious terms
as a clash between Catholic and Protestants asah igrany Protestants want to keep
Northern Ireland in union with the United Kingdotdnjonists) and where a great many
Catholics favour Northern Ireland becoming part tife Republic of Ireland
(Nationalists). Senator G. Mitchell was appointedaachair of all party talks and it ends

with agreement.

In the field of armed conflicts the effort of Cart€entre’s International Negotiation
Network (INN) to mediate one of the longest civine in African history between the
government of the People’s Democratic Republic thidpia (PDRE) and the Eritrean
People’s Liberation Front (EPLF) in 1989 can be tioered. Lead by the then president
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of USA, Carter, the two parties have made a pértalccessful two round meeting in
Atlanta — USA and Nairobi — Kenya which ends witireement on procedural matters.

Mediation was tested in deadly conflicts of Bosaa Rwanda

The above discussion makes clear the experiendéfefent kinds of ADR in resolving
international conflicts of different nature. Pubtisputes which would get a challenge in
the domestic jurisdiction of ADR have been freelyd afruitfully entertained in the
international relations. Thus, we may say thatould be difficult to say that there are

subject matters of a dispute in the internatioeaél which can’t be entertained by ADR.

In case of capacity of parties before internatioABIR, the same conclusion can be
reached and say that as long as a party has a chaséon and as long as both of the
disputants are consented, it would be the obligadicthe panel or tribunal to enforce the
interest of the parties. This is withessed from pinevisions of different international

documents. In arbitration, a party's ability or ightion to arbitrate an international
dispute arises from its consent as a signatory ¢ordract that contains an arbitration
clause. Article 1 of the AAA's International Arldtron Rules provides that an
international arbitration shall occur "where pastigave agreed in writing to arbitrate
disputes." The 1958 United Nations Convention anRecognition and Enforcement of
Foreign Arbitral Awards (New York Convention), thegal framework by which the

international community has chosen to regulateet®rcement of arbitral agreements

and awards, imparts a similar writing requirement.

The effort made above shows us that the limitati@nhave in domestic jurisdiction of
ADR over public interest cases would not ariseniternational relation as most of the
disputes between states are resolved by using AbDRddition, public international law
denies parties other than sovereign states and sasreational organization with the
right to be a party before it. This will not happ@nADR as private individuals, private

commercial and civic institutes, states and growgrests are freely entertained before it.

Question:
1. Can we say that every individual can ta®y casebefore international
ADR tribunal? What conditions need to be fulfillad a pre condition in

addition to the consent of the parties to the dispu
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2. Can you think of matters which can’t be entertaibgdADR? Or, though

entertained, the enforceability will face hardship?

4.4. International Documents and Organs Regulatind\DR

ADR is being recognised as the most effective medsettling international disputes of
any type. Basically, diplomatic and commercial tielas are being enhanced by the
employment of amicable dispute resolution mechasisio help this disposition to ADR
than to other courts, lots of treaties have begnesi so far either under the supervision
of the UN or under the initiation of other publiodadomestic institutions and states.
Tribunals have been established as a result oé ttneaties to serve as the best forum in
settling disputes of international and domesticiret

In the coming discussions we will try to see fewtliése international documents and
tribunals. The writer of this sections believed ti@re are much more institutions which
are not discussed for it does not get priority.d8tus are encouraged to make a deeper
look to the remaining institutions. Thus, the widkhown international institutions like
the American Arbitration AssociatiofAAA), the London Court of International
Arbitration (LCIA), the Singapore International Arbitration i@ee (SIAC), and the

Stockholm Chamber of Commerce are not discussegreTére also ADR tribunals that
have specialized in settling dispute of specifiur@ The London Maritime Arbitration

Center is one of them.

| have selected four different sets of internatiash@uments for easy understanding of
ADR in international level. The 1958 New York Contien on the Recognition and
Enforcement of Arbitral Awards as adopted by the diplomatic conference on June 10,
1958 and entered in to force iff' Bf June, 1959 is the first one. Secondly, the five
documents under the Permanent Court of Arbitrati®CA) two of which are
Conventions that established the PCA whereas tlnerotare optional laws are
summarized. The United Nation Commission on Intional Trade Law (UNCITRAL)
and the documents under it are also introducetianater part. Lastly, the institution of
the International Chamber of Commerce, its trib(i@krnational Court of Arbitration —

ICA) and its rules have been discussed.

Page | 239



4.4.1. New York Convention on the Recognition and rEorcement of Foreign
Arbitral Award, 1958

A. Background

The Convention on the Recognition and Enforcement of Feign Arbitral Awards ,

also known as thdlew York Convention, was adopted by a United Natiodiplomatic

conference on 10 Junkd58 and entered into force on 7 Juh®59 The Convention
requires courts of contracting stategyive effect to private agreements to arbiteatd to
recognize and enforce arbitration awards made Merotontracting states. Widely

considered the foundational instrument for intaowetl arbitration it applies to

arbitrations which are not considered as domestards in the state where recognition
and enforcement is sought. Though other internaticonventionsapply to the cross-
border enforcement of arbitration awards, the NewkYConvention is by far the most

important.

In 1953, the _International Chamber of Commel¢€C) produced the first draft

Convention on the Recognition and Enforcement tdrimational Arbitral Awards to the
United Nations Economic and Social Cour@COSOC). With slight modifications, the
ECOSCOC submitted the convention to the Internati@@onference in the Spring of

1958. The Conference was chaired by Willem Schummdhe Dutch Permanent

Representative to the United Nations and Oscar ¢hébia a leading figure in

international law who later taught at Columbia L&shooland School of International

and Public Affairs, and served as the Presidenh®fAmerican Society of International

Law.

International arbitratioms an increasingly popular means of alternatiapudie resolution

for cross-border commercial transactions. The mymadvantage of international
arbitration over court litigation is enforceabilitan international arbitration award is
enforceable in most countries in the world. Otheiramtages of international arbitration
include the ability to select a neutral forum tealee disputes, that arbitration awards are
final and not ordinarily subject to appeal, thdigbto choose flexible procedures for the

arbitration, and confidentiality.
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Once a dispute between parties is settled, theimgnparty needs to collect the award or
judgment. Unless the assets of the losing partyoaeged in the country where the court
judgment was rendered, the winning party needshi@im a court judgment in the
jurisdiction where the other party resides or whts@ssets are located. Unless there is a
treaty on recognition of court judgments betweea tountry where the judgment is
rendered and the country where the winning partkséo collect, the winning party will

be unable to use the court judgment to collect.

B. Overview of the Convention

The convention has got XVI articles divided in twther sub articles, but with no further
division in to parts. It defines ‘foreign arbitralvard’ as arbitral awards made in the
territory of a State other than the State whererdoegnition and enforcement of such
awards are sought, and arising out of differencss/den persons, whether physical or
legal. In addition, arbitral awards not consideasddomestic awards in the State where
their recognition and enforcement are sought caaskamilated to foreign arbitral awards
as per Article (1) of this the convention. Articl¥ obliges the party applying for
recognition and enforcement to provide, in the lege of the nation where enforcement
or recognition is sought, the copy of the authextéid original award or a duly certified
copy thereof and the original agreement (arbittddnsission) or a duly certified copy

thereof.

Under the Convention documents as per Article t Hh an arbitration awardgssued in

any contracting state can generally be freely eeidin any other contracting state, only
subject to certain, limited defenses. These defeass
1. a party to the arbitration agreement was, undeta¥veapplicable to him, under
some incapacity
2. the arbitration agreement was not valid underatgeging law
3. a party was not given proper notice of the appoamiimof the arbitrator or of the
arbitration proceedings, or was otherwise unabl@ésent its case;
4. the award deals with an issue not contemplatedr mpbfalling within the terms
of the submission to arbitration, or contains nratteeyond the scope of the
arbitration (subject to the proviso that an awakdclv contains decisions on such

matters may be enforced to the extent that it @ositalecisions on matters
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submitted to arbitration which can be separatednfrinose matters not so
submitted);

5. the composition of the arbitral tribumals not in accordance with the agreement

of the parties or, failing such agreement, with v of the place where the
hearing took place (the "lex loci arbfiri

6. the award has not yet become binding upon thegsarir has been set aside or
suspended by a competent authority, either in thantty where the arbitration
took place, or pursuant to the law of the arbibratagreement;

7. the subject matter of the award was not capabtesafiution by arbitration; or

8. enforcement would be contrary to "public policy".
C. List of Member States
Countries which have adopted the New York Conventiave agreed to recognize and

enforce international arbitration awards. As of t8egber 2007, 141 of the 192 United
Nations Member Statesnd the Holy Sebave adopted the New York Convention. Only

51 Member States and Taiwdrave not yet adopted the New York Convention. A

number of_British Dependent Territoriésmve not yet had the Convention extended to

them by _Order-in-CouncilFor easy understanding of the status of worlébnatin light

of the convention, here are the list nations tihatsignatories and which are not party to
it. The fact that Ethiopia and many other Africaations are not signatories to the
convention can be easily analyzed on the faceesfdlists. In the last part of this chapter

we will see Ethiopian approach to these documemddlze alternative one as well.

STATE PARTIES TO THE CONVENTION ON THE RECOGNITION AND
ENFORCEMENT OF FOREIGN ARBITRAL AWARDS, 1958as of May 2007)
Afghanistan, Albania, Algeria, Antigua and Barbudargentina, Armenia, Australia,
Austria, Azerbaijan, Bahamas, Bahrain, BangladesBarbados, Belarus, Belgium,
Benin, Bolivia, Bosnia and Herzegovina, Botswana,ragil, Brunei Darussalam,
Bulgaria, Burkina Faso, Cambodia, Cameroon, Canad&entral African Republic,
Chile, China, Colombia, Costa Rica, Cote d’lvorerdatia, Cuba, Cyprus, Czech
Republic, Denmark, Djibouti, Dominica, Dominican Reiblic, Ecuador, Egypt, El
Salvador, Estonia, Finland, France, Gabon, Georgidermany, Ghana, Greece,

Guatemala, Guinea, Haiti, Holy See, Honduras, Hunga Iceland, India, Indonesia,
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Iran, Ireland, Israel, Italy, Jamaica, Japan, Jorda Kazakhstan, Kenya, Kuwalit,
Kyrgyzstan, Lao People's Democratic Republic, Latviebanon, Lesotho, Liberia,
Lithuania, Luxembourg, Madagascar, Malaysia, MaliMalta, Marshall Islands,

Mauritania, Mauritius, Mexico, Moldova, Monaco, Mogolia, Montenegro, Morocco,
Mozambique, Nepal, Netherlands, New Zealand, Nicgwa, Niger, Nigeria, Norway,
Oman, Pakistan, Panama, Paraguay, Peru, PhilippineBoland, Portugal, Qatar,
Republic of Korea, Romania, Russian Federation, 8aVincent and the Grenadines,
San Marino, Saudi Arabia, Senegal, Serbia, SingapprSlovakia, Slovenia, South
Africa, Spain, Sri Lanka, Sweden, Switzerland, Symi Arab Republic, Thailand, The
former Yugoslav Republic of Macedonia, Trinidad an@lobago, Tunisia, Turkey,
Uganda, Ukraine, United Arab Emirates, United Kingth of Great Britain and

Northern Ireland, United Republic of Tanzania, Uretl States of America, Uruguay,

Uzbekistan, Venezuela, Vietham, Zambia, Zimbabwe.

States which are Not Party to the New York Convent(as of May 2007)
Andorra, Angola Belize Belize Bhutan, British Virgin Islands, Burundi, Cape Verde

Chad, Comoros Congo- Dem. Republic of the,_ Equatorial Guine&ritrea, Ethiopia,

Fiji , Gambia Grenada Guinea-Bissau Guyana lIraq, Kiribati, North Korea Libya,

Liechtenstein Malawi, Maldives Micronesia - Fed. States of, MyanmamfNamibia,

Nauru, Palau Papua New GuineaRwanda Saint Kitts and Nevis Saint Luciag

Samoa Sao Tome and Principe Seychelles Sierra Leone Solomon Islands

Somalia Sudan Suriname Swaziland Timor-Leste Togq Tonga Tajikistan,

Turkmenistan Tuvalu, Vanuatu Yemen

This document, in fact, harmonized the enforcenoémbreign arbitral award since most
of the nations of the world approved it. Its conselnelp the disputants to fill confidence
on enforceability of outcomes of tribunals validdstablished out of their national
jurisdiction. The fact that Ethiopia is not yet thignatory of this document by itself will
not absolutely hinder the enforceability of awagiéen elsewhere for we can use the

civil procedure provisions (Arts 450 — 456) in thatter.

Page | 243



Question:

1. How many percent of the non-member states of tf& t&nvention are African
nations? What do you understand fro the figure?
2. What is the basic purpose of the Convention forviddals working in the

international market?

4.4.2. Convention for the Pacific Settlement of lm@rnational Disputes (1899 and
1907) and the Permanent Court of Arbitration (PCA)

The Convention which could be said the first inneture and content came in to the
hands of leaders in the late 1890’s for approvhe $ame document, with out affecting
the status of the existing one and as well the ciimemt of signatories, by enclosing a
more detailed stipulation came in to existence 9071 These two conventions are the
founding documents of the Permanent Court of Aakiitn (PCA), which is established
two decades before the establishment of the PemhaDeurt of Justice in the late

1910’s, which is now replaced by the InternatioBaurt of Justice.

The objectives behind the initiation of these conins are set in the preamble of the
documents. The great Majesty and Empresses ointiee in 1899, have put the following

as their objective

1. astrong desire to work for the maintenance of gempeace;

2. to resolve and promote by their best efforts thenfily settlement of international
disputes;

3. recognizing the solidarity uniting the membersha society of civilized nations;

4. desirous of extending the empire of law, and adrgithening the appreciation of
international justice;

5. convinced that the permanent institution of a tndduof arbitration, accessible to
all, in the midst of the independent Powers, wdhtribute effectively to this
result;

6. having regard to the advantages attending the gkeaed regular organization of

the procedure of arbitration;
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7. sharing the opinion of the august initiator of théernational Peace Conference
that it is expedient to record in an internatioagteement the principles of equity

and right on which are based the security of Statelsthe welfare of peoples.

Among the points that necessitated the coming iexistence of the new Convention
which was signed in the year 1907 were the follgw({it is noted that the second

Convention also shares the objectives set by thedne listed here above);

1. Insuring the better working in practice of Commiss of Inquiry and Tribunals
of Arbitration, and of facilitating recourse to drhtion in cases which allow of a
summary procedure;

2. The necessity to revise in certain particulars @ncomplete the work of the First
Peace Conference for the pacific settlement ofrmattional disputes (held in
1899);

The first convention has 61 articles under foutesit Title I, shortly in a single article,
sets the objective of the Convention and interestthe signatory nations, i.e. “with a
view to obviating, as far as possible, recours®tece in the relations between States, the
Contracting Powers agree to use their best effortensure the pacific settlement of
international differences.” Title Il establishedetlirst alternatives of settling dispute
among member states by using “Good Offices and aiedi” and the procedures there
under. The third Title deals with the possibilityf @stablishing “International
Commission of Inquiry” to facilitate a solution fdrfferences of international nature by
elucidating the facts by means of an impartial aodscientious investigation. The last
Title, in depth, regulates international arbitratioetween the member states. This part
established the Permanent Court of Arbitrationtsnchapter two having its seat in The
Hague. The organization of the tribunal, the powaard duties of the disputant states
before the tribunal, the jurisdiction of the coutte effect and binging nature of the
award has been thoroughly discussed. At end, theveéldion has got a General
Provision which speaks about the ratification ombership process, the coming in to

force of the Convention and other matters.

When we come to the second Convention, most afoitgents are similar with the 1899

Convention except in some circumstances. It hadead, 97 Articles under its five Parts.
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| could say that the first two parts of this conien is a literal copy of its predecessor.
Under Part Ill, which deals about the Internatiodammission of Inquiry, more detailed
provisions have been included as to its workingcedure. Especially, the commission
has been put under the supervision of the InternatiBureau of the Permanent Court of
Arbitration, which serves as a registrar. Part Mtoncluded a new system which was
not there under the predecessor Convention. Chaptef it established “Arbitration by
Summary Procedure” in disputes admitting of a summeocedure. The last one, Part V,
is devoted for “Final Provisions” regarding memlbgosand coming in to force of the

Convention.

When we come to memberships, we can see threeeatitfeategories of nation; member
for one of the Conventions and member for botthef@onventions. Generally speaking,
107 states have acceded to one or both of the Pi@ésling conventions. It is noted
here that Ethiopia is a member to the 1899 foundimgvention starting frolMay 28,
2003.Proclamation No 348/2003 approves the said Conmeratind incorporated it to the
legal regime of the nation.

Table showing member states of the PCA'’s foundingooiventions of 1899 and 1907
together with the year of accession

1899 1907
Argentina 15-06-1907
Australia 01-04-1960 21-02-1997
Austria 04-09-1900 26-01-1910
Belarus 04-06-1962 04-04-1962
Belgium 04-09-1900 07-10-1910
Belize 21-01-2003
Benin 16-09-2005
Bolivia 15-06-1907 26-10-1910
Brazil 15-06-1907 06-03-1914
Bulgaria 04-09-1900 10-06-2000
Burkina Fasc 30-08-1961 30-08-1961
Cambodia 04-01-1956 04-01-1956

Page | 246



Cameroon
Canada
Chile

China, People's Republic of

Colombia

Congo, Democratic Republic of the

Costa Rica
Croatia

Cuba

Cyprus

Czech Republic
Denmark
Dominican Republi
Ecuadoi

Egypt!

El Salvadol
Eritrea

Estonia, Republic o
Ethiopia

Fiji

Finland

France
Germany
Greece
Guatemala
Guyana

Haiti

Honduras
Hungary
Iceland

India

Iran

Iraq

01-08-1961
19-08-1960
15-06-1907

21-11-1904

15-06-1907

25-03-1961

08-10-1991
15-06-1907

04-09-1900
15-06-1907
03-07-1907

20-06-1907

28-09-2003
02-04-1973

04-09-1900
04-09-1900

04-04-1901
15-06-1907

15-06-1907
01-12-1961
04-09-1900
08-12-1955
29-07-1950
04-09-1900
31-08-1970

01-08-1961
09-07-1994
18-01-1998
26-01-1910
17-03-1997
251861
20-07-1999

22-04-1912
12-11-1993
01-01-1993
26-01-1910
07-09-1958

04-11-1968
26-01-1910

04-10-1997

01-09-2003

09-06-1922
06-12-1910
26-01-1910

14-05-1911
25-01-1998
03-04-1910
30-01-1962
26-01-1910
08-12-1955

30-10-1970
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Ireland
Israel
Italy
Japan
Jordan

Kenye

Korea, Republic o

Kuwait

Kyrgyzstal

Lao People's Democratic Repub

Latvia
Lebanor

Libyan Arab Jamabhiriye

Liechtensteir
Lithuania

Luxembourc

Macedonia, Former Yugoslav Republic

Malaysie
Malta
Mauritius
Mexica
Montenegrc
Moroccc
Netherland:
New Zealanc
Nicarague
Nigeria
Norway
Pakistar
Panam:
Paraguay
Peru

Poland

04-09-1900
06-10-1900

04-06-1992
18-07-1955

14-02-1968

12-07-1901
17-11-1991

03-08-1970
17-04-1901
03-06-2006

04-09-1900
10-02-1959
15-06-1907

04-09-1900
05-08-1950
15-06-1907
15-06-1907
15-06-1907

06-07-2002
17-06-1962

11-02-1912
27-01-1992
11-06-2006
21-02-2000
14-09-2003

04-06-1992

18-07-1955
12-08-2001

14-04-1968
02-09-1996
23-09-1994
09-01-2005

04-11-1912

17-02-2001
06-05-2002
07-09-1968

26-01-1910

04-06-2001
26-01-1910

14-02-1910
16-02-1987

18-11-1910

10-11-1911
24-06-1933

26-05-1922
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Portugal 04-09-1900 12-06-1911
Qatar 02-12-2005
Romanie 04-09-1900 30-04-1912
Russian Federatio 07-03-1955 07-03-1955
Saudi Arabie 20-01-2002
Senega 01-08-1977 30-09-1977
Serbia, Republic o 05-06-2006 05-06-2006
Singapore 11-09-1993
Slovak Republi 01-01-1993
Slovenie 01-10-1996 29-03-2004
South Africe 21-12-1998
Spair 04-09-1900 17-05-1913
Sri Lanka 09-02-1955

Sudar 02-12-1966
Suriname 27-12-1992
Swazilanc 25-12-1970
Swede 04-09-1900 26-01-1910
Switzerlanc 29-12-1900 11-07-1910
Thailand 04-09-1900 11-05-1910
Togo 17-12-2004
Turkey 12-06-1907

Uganda 30-04-1966
Ukraine 04-04-1962 04-04-1962
United States of America 04-09-1900 26-01-1910
United Kingdom 04-09-1900 12-10-1970
Uruguay 17-06-1907

Venezuela 15-06-1907

Zambie 31-12-1999
Zimbabwe

In addition to these founding Conventions, the Plas some more Arbitration and
Conciliation rules where the disputing parties dage to accept or refuse of its
application on their disputes. These are, the 1B@2A Optional Rule for Arbitrating
Disputes between two States, the 1996 PCA OptiBudés for Arbitration Involving
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International Organization and States, and the 1288 Optional Conciliation Rules.
These optional rules made in accordance with th€ JRAL model laws enacted so far

including model Arbitration and Conciliation classe

The first two optional rules, i.e. arbitration rejehave been elaborated for use in
arbitrating disputes arising under treaties or odgreements between two States, and
disputes arising under treaties, or other agreesnemt relationships between an
international organization and a State, or betwemn international organizations. But
they can be, as well, modified for use in connectath multilateral treaties. The Rules
are based on the UNCITRAL Arbitration Rules wittangges in order to:

(i) reflect the public international law charactdrdisputes between States, and
between international organizations and Statesdgsidmatic practice appropriate

to such disputes ;

(ii) indicate the role of the Secretary-General #mel International Bureau of the
Permanent Court of Arbitration at The Hague, amdrétation of these Rules with
the 1899 and 1907 Hague Conventions for the Pas#itlement of International

Disputes; and

(i) provide freedom for the parties to choosehtive an arbitral tribunal of one,

three or five persons.

The Rules are optional and emphasize flexibilitg party autonomy. For example:

(i) the Rules, and the services of the Secretanye@® and the International
Bureau of the Permanent Court of Arbitration, arailable for use byll States,
and are not restricted to disputes in which botiteSt are parties to either The
Hague Convention for the Pacific Settlement of imtional Disputes of 1899 or
that of 1907;

(ii) the choice of arbitrators is not limited torpens who are listed as Members of

the Permanent Court of Arbitration;
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(i) States have complete freedom to agree uponimdividual or institution as

appointing authority. In order to provide a failsamechanism to prevent
frustration of the arbitration, the Rules providmtt the Secretary-General will
designate an appointing authority if the partiesxdbagree upon the authority, or

if the authority they choose does not act.

The following can be said about the PCA’s Optiddahciliation Rule.

A. Purpose of the Rules

Parties who have disputes that they are unableetthe sthrough consultation and
negotiation with each other may wish to considercd@tion as a method for resolving

their differences without the need to resort tateabon or judicial means.

Although the benefits of conciliation are widelyxognized, some parties may hesitate to
enter into conciliation because they may be unfamilith the process or may have
different views concerning how conciliation sholld conducted. In order to facilitate
greater use of conciliation, the Permanent Coudrbitration has, with the approval of
the Administrative Council, established these QmloConciliation Rules (‘the PCA
Optional Conciliation Rules’). These Rules are dasa the UNCITRAL Conciliation
Rules, with changes to indicateter alia, the availability of the Secretary-General of the
Permanent Court of Arbitration to assist in appamt conciliators and of the
International Bureau to furnish administrative sopgArts 4 (3) and 8).

The purpose of these Rules is to provide a conwmérbasis for mutual agreement of
parties on practical procedures that are usefulhen conciliation process. Thus, for
example, the Rules describe how to start a cotiotighow to appoint conciliators, what
functions conciliators are expected to perform, oW/ to encourage parties to speak
freely and candidly with conciliators while at tlsame time preserving necessary
confidentiality. These Rules also describe howhé conciliation is unsuccessful, it may
be easily terminated so as not to delay or pregudecourse to arbitration, judicial

procedures or other means for ultimately resolvimgydispute.
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B. Scope of Application

The PCA Optional Conciliation Rules were preparenarily for use in assisting to
resolve disputes arising out of or relating to lagéationships where the parties seek an
amicable settlement of their differences. In additiparties are free to agree to use these

Rules in seeking to resolve any other type of dispu

These Rules are intended for use in conciliatirgputies in which one or more of the
parties is a State, a State entity or enterpris@nanternational organization. Thus, for
example, the same Rules may be used in disputeeéetwo States and also in disputes

between two parties only one of which is a State.

The PCA recognizes the importance and complexitgigputes that involve more than
two parties. These Rules are also appropriate $er in connection with multiparty
disputes, provided that changes are made to refladicipation by more than two
parties. The Secretary-General of the PermanenttGQduArbitration is available to

consult with interested parties concerning modiimes that may be considered in

adapting these Rules for use in multiparty disputes

These Rules, and the services of the Secretaryr@lesned the International Bureau, are
available for use by all States and their entitied enterprises, and are not restricted to
disputes in which the State is a party to eitherdlague Convention on the Pacific
Settlement of International Disputes of 1899, oattbf 1907, nor is the choice of
conciliators limited to persons who are listed asnibers of the Permanent Court of

Arbitration.

In modern international practice, the word ‘mediatiis sometimes used to designate a
process that is very similar to the proceduresdonciliation’ described in these Rules.
In such cases, these Rules can also be used faatioad it being necessary only to

change the words ‘conciliation’ to ‘mediation’ alwdnciliator’ to ‘mediator.’
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C. Main Characteristics of the Rule

Parties who consider using the PCA Optional Caaoin Rules will wish to be aware of
some of the main characteristics of these Rules:

A Voluntary Process A primary principle that is expressed throughowdsth Rules is
that initiating and continuing conciliation is eelly voluntary. Thus, these Rules provide
that conciliation begins when all parties consémty 2 (2) and 3) and that one party may
terminate the process whenever it unilaterally mheitees that conciliation is no longer
desirable (Art 15 (a)). These provisions reflea thelief that conciliation has the best
chance to succeed when all parties share the degaticipate, and that, if they do not,
it may be more efficient to resort without delayatbitration or judicial means.

Flexible Procedures +lexibility is another fundamental characteristictibese Rules.
Parties are free to agree to have one or more l@iocs (art. 3). The conciliator may
conduct the process in such manner as he conagprspriate, taking into account the
circumstances of the dispute, any views the pantiag have expressed and any special
need for a speedy settlement. The role of the tGatari under the PCA Optional
Conciliation Rules is to assist parties to undedtdne issues and to reach an amicable
settlement of their dispute. In pursuit of this lgde conciliator may recommend terms
of settlement if and when it is considered wis€dcso, but the conciliator is not required
to give a recommendation (art. 7 (4)). The appraactine conciliator under these Rules
is to bring the parties to agreement by a variétgneans, rather than to focus primarily

on influencing the parties by a recommendation.

An Integrated System A significant feature of the PCA Optional Conciiat Rules is
that they are part of an integrated PCA disputeluéi®n system that links the procedures
for conciliation with possible arbitration underetlvarious PCA Optional Arbitration
Rules. This is useful because if a dispute is esblved by conciliation, parties may wish
to move promptly to final and binding arbitratidherefore, these Rules provide several
important safeguards that apply in the event thhttration, or recourse to judicial

means, follows an unsuccessful conciliation.
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The ultimate safeguard against using conciliatmmlélay commencement of arbitration
is the key provision of these Rules that, as meetioabove, permits one party to
terminate conciliation if it reaches the conclusitbrat the conciliation is no longer
desirable. Moreover, by agreeing to conciliatiomemthese Rules, the parties undertake
that if the conciliation does not result in a sattent they will not introduce in any
subsequent arbitration, or judicial proceedingstate specified evidence that might be
harmful. The evidence thus barred by these Rulasists of: (i) any views expressed by
either party concerning possible settlement ofdispute; (i) any admissions made by
either party in the conciliation; (iii) any propd¢sanade by the conciliator(s); or (iv) the
fact that a party indicated willingness to accegiraposal for settlement made by the
conciliator (art. 20). These provisions effectivg@iotect parties and thereby encourage
candor and a free exchange of views during the ikathan. Additional safeguards in
these Rules include that the parties and condilizoertake that, unless the parties vary
the Rules, a conciliator will not act as an arlireor representative of a party in any
arbitration or judicial proceeding in respect afigpute that is subject to the conciliation,
and that no party will present a conciliator asiess in any such proceeding (art. 19).

A related safeguard arises from the provision eséhRules that makes clear that the
conciliator may speak with the parties togethemay meet them separately when that is
advisable (art. 9 (1)). These Rules also providat ta party may communicate
information to the conciliator subject to the regtion that it not be disclosed to the other
party (art. 10). These provisions encourage pattieonfide in the conciliator — which
may be vital in guiding the conciliator in the sgafor an amicable solution — and also to
protect parties in arbitration or court litigatitmat may occur if no solution is found in

the conciliation.

The Conventions for the Pacific Settlement of Iné&ional Disputes are the first
documents that opened the mob towards common uaddmsg of the value of ADR in

the settlement of international disputes of anykifhe fact that the PCA were working
well even before the establishment of League ofddatand the court under it, i.e. the
Permanent Court of Justice, shows us the commoerstahding of the leaders of the
nation about the threat of dispute to the worldcpeand the value of ADR to tackle it.
The new three rules are not mandatory rules andady whether a member to the PCA

or not can freely use it though the matter hasoeen referred to the PCA.
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Questions:

1. List down some of the innovations made by th@71@onvention over the previous
one?
2. What necessitated the second convention inXdiséeace of the former?

3. What benefits are we going to get as we baaeraber of the 1899 convention?

4.4.3. UNCITRAL Documents

A. Origin

The United Nations Commission on International Eradaw (UNCITRAL) was

established by the General Assembly in 1966 (Ré&soll2205(XXI) of 17 December
1966). In establishing the Commission, the Gengsakembly recognized that disparities

in national laws governing international trade tedaobstacles to the flow of trade, and it
regarded the Commission as the vehicle by whicHJhiéed Nations could play a more

active role in reducing or removing these obstacles

UNCITRAL is a subsidiary body of the General Assgnidd the United Nations with the
general mandate to further the progressive harmtioiz and unification of the law of
international trade. UNCITRAL has since preparedide range of conventions, model
laws and other instruments dealing with the sultstanlaw that governs trade
transactions or other aspects of business law wragle an impact on international trade.
UNCITRAL meets once a year, typically in summetemdatively in New York and in

Vienna.

It is important here to brief the difference betwdéNCITRAL and WTO since some
peoples are confused of their difference and taleeas part of the other, which in fact is
not. UNCITRAL is a subsidiary body of the GeneraksAmbly of the United
Nations. The Secretariat of UNCITRAL is the Intational Trade Law Division of the
Office of Legal Affairs of the United Nations Setamat. In contrast, the World Trade
Organization (WTO) is an intergovernmental orgatiiraindependent from the United

Nations.

Page | 255



Moreover, the issues dealt with by the WTO and UNRAL are different. The WTO
deals with trade policy issues, such as trade ditzation, abolition of trade barriers,
unfair trade practices or other similar issues lgu@lated to public law, whereas
UNCITRAL deals with the laws applicable to privg@rties in international transactions.
As a consequence, UNCITRAL is not involved withatstto-state” issues such as anti-

dumping, countervailing duties, or import quotas.

UNCITRAL plays an important role in improving theglal framework for international
trade by preparing international legislative teitisuse by States in modernizing the law
of international trade and non-legislative texts fsse by commercial parties in
negotiating transactions. UNCITRAL legislative ®etddress international sale of goods;
international commercial dispute resolution, inahgdboth arbitration and conciliation;
electronic commerce; insolvency, including crossdeo insolvency; international
transport of goods; international payments; protiemt and infrastructure development;
and security interests. Non-legislative texts ideluules for conduct of arbitration and
conciliation proceedings; notes on organizing aaddacting arbitral proceedings; and

legal guides on industrial construction contractd eounter trade.

When we look at the mandate or the objectivessoéstablishment the General Assembly
gave the Commission the general mandatéurther the progressive harmonization
and unification of the law of international trade. The Commission has since come to
be the core legal body of the United Nations systethe field of international trade law.
"Harmonization" and "unification" of the law of grnational trade refers to the process
through which the law facilitating international mmerce is created and
adopted. International commerce may be hindereddoyors such as the lack of a
predictable governing law or out-of-date laws utexliito commercial practice. The
United Nations Commission on International TradevLdentifies such problems and
then carefully crafts solutions which are accematd States having different legal

systems and levels of economic and social develapme

"Harmonization" may conceptually be thought of las process through which domestic
laws may be modified to enhance predictability ioss-border commercial transactions.
"Unification” may be seen as the adoption by Staiesa common legal standard

governing particular aspect of international bussnéransactions. A model law or a
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legislative guide is an example of a text whichdiafted to harmonize domestic law,
while a convention is an international instrumeritich is adopted by States for the
unification of the law at an international leveexIs resulting from the work of
UNCITRAL include conventions, model laws, legal dgs, legislative guides, rules, and

practice notes. In practice, the two concepts ksety related.

B. Membership

As is the case with most subsidiary bodies of tkeagsal Assembly, which is composed
of all States members of the United Nations, mestbprin UNCITRAL is limited to a

smaller number of States, so as to facilitate tbkbdrations. The General Assembly
elects states to be a member of the Commission Bdhmember states. UNCITRAL

was originally composed of 29 States; its membprsids expanded in 1973 to 36
States and again in 2004 to 60 States. The mempdssitepresentative of the various
geographic regions and the principal economic agdllsystems of the world. Members
of the Commission are elected for terms of six geé#ne terms of half the members

expiring every three years.

In addition, there are five regional groups repnésg within the Commission: African
States; Asian States; Eastern European States) Batierican and Caribbean States;

Western European and Other States.

As from 25 June 2007, the members of UNCITRAL, ahe& years when their
memberships expire, are listed bellow.

Thirty states whose membership expire in the y@d02are Algeria, Australia, Austria,
Belarus, Colombia, Czech Republic, Ecuador, Fijab@, Guatemala, India, Iran
(Islamic Republic of), Israel, Italy, Kenya, Lebandvadagascar, Mongolia, Nigeria ,
Pakistan, Paraguay, Poland, Serbia, Spain, SvatmgriThailand, Uganda, United States

of America, Venezuela (Bolivarian Republic of), datimbabwe.

Where as the remaining thirty states whose memipeestpire in the year 2013 are
Armenia, Bahrain, Benin, Bolivia, Bulgaria, Camemp&anada, Chile, China, Egypt, El
Salvador, France, Germany, Greece, Honduras,nJdpatvia, Malaysia, Malta,
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Mexico, Morocco, Namibia, Norway , Republic of KayeRussian Federation, Senegal,
Singapore, South Africa, Sri Lanka, and United Kiogn of Great Britain and Northern
Ireland.

The degree of participation of developing natiomigintained to the possible extent. In
accordance with its mandate, (Para. 9 of Geners¢bly resolution 2205 (XXI) of 17
December 1966), UNCITRAL takes into account inmtsrk “the interests of all peoples,
and particularly those of the developing countriesthe extensive development of
international trade". Members of the Commissionresepnt different geographic areas,
and are elected by the General Assembly "having tegard to the adequate
representation of the principal economic and lsgatems of the world, and of developed
and developing countries.” (Id., para. 1).

Developing countries play an active role in botafting and adoption UNCITRAL texts.
The commitment of the Commission and the Secrétdadgroviding training and
technical assistance to those countries is alsg-$tending and constant. Similarly, the
General Assembly has expressed strong supporthferviork. For example, General
Assembly resolution 55/151 of 12 December 200Qledt'Report of the United Nations
Commission on International Trade Law" "... reaffirth® importance, in particular for
developing countries, of the work of the Commissimomcerned with training and
technical assistance in the field of internatiotralde law, such as assistance in the

preparation of national legislation based on legeis of the Commission®”.

Though UNCITRAL texts are initiated, drafted, andopted substantially by a body
made up of 60 elected member States representifigretit geographic regions,

participants in the drafting process include thenier States of the Commission and
other States (referred to as "observer States"yyedlsas interested international inter-
governmental organizations ("IGO's") and non-gowental organizations ("NGQO's").

C. Documents adopted by UNCITRAL

So far since its establishment by the decisionhef General Assembly of the UN,
UNCITRAL has adopted four documents for the purpoge’Harmonization” and
"unification” of the law of international trade. &te are the 1976 UNCITRAL
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Arbitration Rules, the 1980 UNCITRAL Conciliatiorukres, the UNCITRAL Model Law
on International Commercial Arbitration of 1985 wiiis later amended in 2006, and the
UNCITRAL Model Law on International Commercial Calration of 2002 which is also
amended in 2004.

The following facts necessitated the adoption efAlnbitration Rules 1976;

a. Recognizing the value of arbitration as a methodsettling disputes
arising in the context of international commercehtions,

b. Being convinced that the establishment of rulesafbhoc arbitration that
are acceptable in countries with different legalcial and economic
systems would significantly contribute to the depehent of harmonious
international economic relations,

c. Bearing in mind that the Arbitration Rules of thenitéd Nations
Commission on International Trade Law have beenparer after
extensive consultation with arbitral institutiongdacentres of international
commercial arbitration,

d. Noting that the Arbitration Rules were adopted hg United Nations
Commission on International Trade Law at its nis#ssion after due

deliberation,

This rule has 41 Article under IV different Secsorsection | deals about “Introductory
Rules” including the scope of application of théeruhe second about “the composition
of the arbitral tribunal”, then about the “arbitgaloceeding” and the lastly one about the
nature of “the award” including the costs thereamd

The Generally Assembly adopted the second ruleMEITRAL, i.e. 1980 Conciliation
rules, which regulate conciliation as an alterrativeans of dispute settlement. The rules
are divided in to 20 Articles and a Model ConcibatClause. It stipulated a specific rule
about the scope of application of the rule; the ination, role, ethical responsibilities of
the conciliators; the rule of evidence before théms;effect and costs of the conciliation
proceeding. The followings were the observationsti® time that necessitated the
adoption of this rules, in addition to the genguapose of the UNCITRAL,

a. Recognizinghe value of conciliation as a method of amical@itlsg disputes

arising in the context of international commercehtions,
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b. Convincedthat the establishment of conciliation rules the¢ acceptable in
countries with different legal, social and economsystems would significantly
contribute to the development of harmonious inteonal economic relations,

c. Noting that the Conciliation Rules of the United Nation®n@nission on
International Trade Law were adopted by the Comionissat its thirteenth
sessionl after consideration of the observation&@fernments and interested

organizations.

The recent two UNCITRAL documents which are modehd as the name it self
indicates, are specifically meant to regulate embdn and conciliation proceedings in the
international commercial relation&. model law is a legislative text that is recommethd
to States for incorporation into their national launlike an international convention,
model legislation does not require the State en@dtito notify the United Nations or

other States that may have also enacted it.

In incorporating the text of the model legislatiato its legal system, a State may modify
or leave out some of its provisions. In the casa obnvention, the possibility of changes
being made to the uniform text by the States parijgormally referred to as
“reservations”) is much more restricted; in par@cu trade law conventions usually
either totally prohibit reservations or allow ongry few, specified ones. The flexibility
inherent in model legislation is particularly dedle in those cases where it is likely that
the State would wish to make various modificatibmshe uniform text before it would
be ready to enact it as national law. Some modiéina may be expected in particular
when the uniform text is closely related to thdoral court and procedural system. This,
however, also means that the degree of, and cirtalvout, harmonization achieved
through model legislation is likely to be lower thia the case of a convention. Because
of the flexibility inherent in a model law, the nber of States enacting model legislation
is likely to be higher than the number of Statebegithg to a convention. In order to
achieve a satisfactory degree of harmonization eertlinty, States should consider
making as few changes as possible in incorpordtiegModel Law into their legal
systems; however, if changes are made, they shenidin within the basic principles of
the Model Law. A significant reason for adheringnasch as possible to the uniform text
is to make the national law as transparent andli@mas possible for foreign parties,

advisers and conciliators who participate in coatidns in the enacting State.
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International trade and commerce have grown rapidhp cross border transactions
being entered into by a growing number of entitias|luding small and medium-sized
ones. With the increasing use of electronic commewmhere business is frequently
conducted across national boundaries, the needeffective and efficient dispute
resolution systems has become paramount. UNCITRa&4. drafted the Model Law to
assist States in designing dispute resolution psesethat are intended to reduce costs of
dispute settlement, foster maintaining a coopegatitmosphere between trading parties,
prevent further disputes and inject certainty imternational trade. By adopting the
Model Law, and by educating parties engaged inrmatgonal commerce about its
purposes, the parties will be encouraged to seekadgudicative dispute settlement
methods that will increase cost-effectiveness énrttarketplace.

The objectives of the Model Law, which include em@ging the use of conciliation and
providing greater predictability and certainty its iuse, are important for fostering

economy and efficiency in international trade.

The Model Law was developed in the context of redtogn of the increasing use of
Arbitration and conciliation as a method for satficommercial disputes. The Model
Law was also designed to provide uniform rulesespect of the conciliation process. In
many countries, the legal rules affecting conddiatare set out in various pieces of
legislation and take differing approaches on isswef as confidentiality and evidentiary
privilege and exceptions thereto. Uniformity on lsuopics helps to provide greater
integrity and certainty in the conciliation procesghe benefits of uniformity are

magnified in cases involving conciliation via th@drnet where the applicable law may

not be self-evident.

UNCITRAL is a subordinate body in the UN which hawe objective of harmonizing
laws regulating international trade. So far it la@®pted two arbitration and two more
conciliation rules. The last two are model laws ethcan be used by the nations of the
world in formulating their own domestic laws aneadaties regulating arbitration and
conciliation. This can be inferred from the lategtional laws of the PCA which have

been made according to the UNCITRAL laws.
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Questions:

1. What is the purpose of the UNCITRAL optional rubasd what is degree of its
persuasiveness?
2. What do you understand from the phrases ‘Model @iation Clause’ and

‘Model Arbitration Clause’?

4.4.4. International Chamber of Commerce (ICC) andthe International Court of

Arbitration

A. Background and Working of ICC

The International Chamber of Commerce (ICC) wasndflmd in_1919%0 serve world
business by promoting trade and investment, opakeatsafor goods and services, and
the free flow of capital. The organization's int#fanal secretariat was established in
Parisand the ICC's International Court of Arbitratii@A) was created in 1923

The International Chamber of Commerce (ICC) is a-pmfit, private international
organization that works to promote and support glatade and globalizationt serves
as an advocate of some world businesses in thelgltonomy, in the interests of
economic growth, job creation, and prosperity. Aglabal business organization, made
up of member states, it helps the development abail outlooks on business matters.
ICC has direct access to national governments wwitkel through its national committees

among others.

To attain this objective, ICC has developed a ramigactivities. The ICC International
Court of Arbitration (ICA) is a body which hearsdaresolves private disputes between
parties. Its voluntary rule-writing for businesgeguds best practice in areas as varied as
banking, marketing, anti-corruption and environnaénmanagement. Their policy-
making and advocacy work keeps national governmémesUnited Nations system and
other global bodies apprised of the views of theldvbusiness on some of the most

pressing issues of the day.

ICC's first president was Etienne Clémentiel December 2004 the World Council

elected_Yong Sung Paréis the Chairman of ICC, Marcus Wallenbexg the Vice-
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Chairman and Jean-Rene Fourtou as the Honoraryr@ai In June 2005, Guy Sebban

was elected International Secretariat by the WaGddncil.

Initially representing the private sectors_of Balgj Britain, France Italy and the United

States it expanded to represent worldwide business drgtions in around 140

countries.

World Council, National Committees, and Internatiah Secretariat -The ICCWorld

Council is a general assembly of a major intergovemtal organization composed of
business executives. National committees name akelego the Council. Ten direct
members may be invited to participate. It usuallets twice a year. The Council elects
the Chairman and Vice-Chairman for two-year teriifee Council elects the Executive

Board on the Chairman's recommendation.

The Secretary General heads the International teiate The Secretary General works
with the national committees to carry out ICC's kvprograms and is appointed by the
World Council. The ICC International Secretariatpased in Paris and is the operational
arm of ICC. It carries out the work programme appobby the World Council, feeding

business views into intergovernmental organizations

The Executive Board is responsible for implementi@@ policy. The Executive Board

has between 15 and 30 members of both businesasréeadd ex-officio members. They
serve for three years. They have a one third mwtah membership. The Chairman, his
immediate predecessor, and the Vice-Chairman fbarChairmanship.

National Committees represent the ICC in their @etipe countries. They recommend to
the ICC their respective national business concernigs policy recommendations to
governments and international organizations. Theeeestablished formal ICC structures
in over 90 countries. In countries where theredsnational committee, companies and
organizations such as chambers of commerce andgsiohal associations can become
direct members. ICC has access to national govertsnterough its network of national

committees.

Page | 263



Finance Committee, advices the Executive Boardllofinancial matters. It reviews the
financial implications of ICC's activities and sugees the flow of revenues and

expenses of the organization. The Chairman isedday the ICC World Council.

Commissions develop international and national guwent initiatives in their subject
areas. They also develop business positions fonssiion to international organizations
and governments. Commissions are composed of rhare 300 business experts from

member companies.

B. Dispute Resolution Services

ICC International Court of Arbitration (ICA) conties to provide the most trusted
system of commercial arbitration in the world, mayireceived 14000 cases since its
inception in 1923. Over the past decade, the Gowrdrkload has considerably expanded.
The Court's membership has also grown and now so8& countries. With
representatives in North America, Latin and Cenralerica, Africa and the Middle East
and Asia, the ICC Court has significantly increaggdraining activities on all continents

and in all major languages used in internatioreader

In the world of international commerce, the ICCperhaps best known for its role in

promoting and administering_international arbitvatias a means to resolve disputes

arising under international contracts. It is onetloé world's leading institutions in
providing international dispute resolution servicemgether with the__American
Arbitration Association the London Court of International Arbitratiofl CIA), the

Singapore International Arbitration Centre (SIA@nd the Stockholm Chamber of

Commerce.

It is common for international commercial contratdsprovide for an agreed means of
resolving any disputes that may arise, and the iI€©Gne of leading institutions for

administering international arbitratiomhe ICC's dispute resoluti@®rvices also include

ADR procedures such as mediatemd expert determinations.

With the launch of ICC's BASCAP (Business ActionStop Counterfeiting and Piracy)

initiative, more than 130 companies and trade aaBons are now actively engaged in a
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set of projects designed to defeat the piratesirmecréase public and political awareness
of the economic and social harm caused by thigallactivity. BASCAP is using ICC's

global media network and national committee stmecta spread the word.

BASCAP was launched in 2004 by the then ICC Chamndaan-Rene Fourtou, and its
an operational platform established by ICC thatneats all business sectors and cuts
across all national borders, drawing them togethemnsure that their message is clearly
heard by governments and the public. BASCAP is gmexp for a sustained effort to end
this scourge. As the only business organizatiom &ittruky global reach, ICC is well
placed to take the fight against counterfeitingthie level required for action to be

effective.

D. ICC Rules

Since its establishment the ICC has adopted differgles to foster the settlement of
disputes by using ADR. The rule that establisheslItiternational Court of Arbitration,
i.e. ICC Rule of Arbitration is the most recent ofre addition, it has adopted the ICC
Rules of Optional Conciliation which came in todern January, 1988. The later rule is
now substantially being replaced by ICC ADR Rulgse widely used definition of ADR
is not fully accepted by the ICC. For instance, AD& been defined by as “Amicable
Dispute Resolution” as contrary to the widely useeaning ‘Alternative Dispute
Resolution’. In addition, in most of the officiaCC documents and its rules, ADR does
not include arbitration but only proceedings whithnot result in a decision or award of
the Neutral which can be enforced at law.

The ICC ADR Rules are the result of discussionsveeh dispute resolution experts and
representatives of the business community from aliniries. Their purpose is to offer
business partners a means of resolving disputesabiyj in the way best suited to their
needs. A distinctive feature of the Rules is tleediom the parties are given to choose the
technique they consider most conducive to settléntailing agreement on the method

to be adopted, the fallback shall be mediation.

As an amicable method of dispute resolution, ICCRAEhould be distinguished from

ICC arbitration. They are two alternative meansesblving disputes, although in certain
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circumstances they may be complementary. For inetaih is possible for parties to
provide for ICC arbitration in the event of failute reach an amicable settlement.
Similarly, parties engaged in an arbitration maytio ICC ADR if their dispute seems
to warrant a different, more consensual approadte fwo services remain distinct,
however, each administered by a separate sectdtasad at ICC headquarters in Paris.
The ICC ADR Rules, which replace the 1988 ICC Rulke®ptional Conciliation, may

be used in domestic as well as international castex

Let's have a much closer look at the ICC ArbitratiRule adopted in the year 1998. The
arbitration rule composed of different parts thgi@ement the body of the rule. It has 35

articles, which makes the main body of the ruldpfeed by three Appendixes.

The rule starts with a standard arbitration claasd standard clause for an ICC pre-
arbitration reference procedure and ICC arbitratd to my own view, it is desired to
attain uniformity and common understanding betwidendisputants as to the valid effect
of the proceeding and give full power either to @€ rule and/or the tribunal as the case
may be. Here are these standard clauses, thédirsg the arbitral clause and the second
is the clause for an ICC pre-arbitration referemecedure and ICC arbitration.

(www.iccarbitration.org).

“All disputes arising out of or in connection witlthe present contract shall be finally
settled under the Rules of Arbitration of the Inteational Chamber of Commerce by

one or more arbitrators appointed in accordance lwthe said Rules.”

“Any party to this contract shall have the righbthave recourse to and shall be bound
by the pre-arbitral referee procedure of the Inteational Chamber of Commerce in

accordance with its Rules for a Pre-Arbitral Referé>rocedure.

All disputes arising out of or in connection withhe present contract shall be finally

settled under the Rules of Arbitration of the Inteational Chamber of Commerce by

one or more arbitrators appointed in accordance kwthe said Rules of Arbitration.”

The main body of the rule has 35 Articles undeesedifferent headings. The first part is
‘Introductory Provisions’ composed of the declayati of the existence of the

International Court of Arbitration (ICA) and defiin of terms. The second part deals
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with the ‘the Commencement of the Arbitration’ likbe effect of the arbitration
agreement and the like. The next one is aboutAlnleittal Tribunal” followed by the part
which defines the ‘Arbitral Proceeding’. In thesarts the number, appointment and
replacement of arbitrators, and the place, rulsguages and closing of the tribunal has
been well defined. The fifth part discusses abbat‘Award’ which, for instance, limits
the maximum period when the ward should be givenbéosix months from the
commencement of the tribunal. The last two parteakp about the ‘Cost’ and
‘Miscellaneous’ matters, where the cost part igpbeipented by Appendix 111

The three appendixes supplement the main body efrtie and they are equally
persuasive. Appendix | is the ‘Statutes of Intdoratl Court of Arbitration’ which

stipulates the function of the court, its membard their appointment and their roles.
Appendix Il is entitled as ‘Internal Rule of theAC This part exclusively regulates the
confidential nature of courts work, the relatiomslof the members of the court (the
Chairman, Vice-Chairmen, and members and altematabers - collectively designated
as members) with panellists (arbitrators) and wite ICC National Committee. For
instance, the members of the ICA may not act agirartys or as counsel in cases
submitted to ICC arbitration. The last one, Appanidi, deals with ‘Arbitration Costs

and Fees’ supported by two schedules, i.e. admatiigt expenses and arbitrator’s fee.
The amounts of payment are determined accordintpegopecuniary interest involved
over the matter in a regressive rate. The leastnpay is $2,500 for the administrative
expense and the same mount as arbitrators’ fea fiispute involving an amount not
exceeding $50,000, and the maximum is $88,800 Her administrative expense and
0.01% to 0.056% as arbitrators’ fees for a dispat®lving more than $100, 000, 000

pecuniary interests.

ICC has over eight decades of experience in dayigites to govern and facilitate the
conduct of international business. These incluadsehdesigned to resolve the conflicts
that inevitably arise in trading relations. The I6€ing intergovernmental institute is one
of the popular institutes in the field of settlirgde disputes. Among the means it uses in
the settlement of disputes, ADR is one. It has atBdration tribunal, International Court
of Arbitration- ICA, established by the ICC arbticen Rule. Though, it is hardly possible
to compare it, the Addis Chamber of Commerce (AAG@@)itration Rule resembles the

ICC arbitration Rule is some respects, like thestexice of the cost and expense
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schedules. A question can be raised as to theetfestiveness of ADR by observing the
schedule of ICC and AACC arbitration rules.

Question:

1. Can you compare the arbitration rule of the W@t the same of Addis Chamber?
2. How did ICC define ‘ADR’ in its documents?

4.5. ADR in Regional Level

This part is devoted to appreciate in a bit dethdut the importance of ADR in regional
institutes. Thus, the experience of European Umind North American Nations under
NAFTA in the settlement of dispute is taken care ladstly, the African approach to
ADR is considered though it is only in its infamage of development. | put it in the last
for we got many things that we should learn fromn ¢kher two.

4.5.1. Europe

Access to justice is at the top of the politica¢ada in all Member States of the European
Union. More and more disputes are being brougltiotat. As a result, this has brought
not only longemvaiting periods for disputes to be resolved but has pushekbgal costs

to such levels as to often be disproportionaté¢ovalue of the dispute.

This is where ADRs come in. Alternative disputeotagon (ADR) methods are extra-
judicial procedures used for resolving civil or aoercial disputes. These usually involve
the collaboration of disputing partiesin finding a solution to their dispute with thelfhe
of a neutral third-party. As there are numerougsypf ADR methods available, they can
be applied and adapted to a variety of areas wheiieor commercial in nature.

The advent of the single European market has iseckéhe movement of goods and of
people across the European Union. Unfortunatelglsd has increased the number of
disputes involving nationals of different Membert®s. Thes&ross-border disputes

add another dimension of complexity to already dicaped issues. In this context,
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ADRs are regarded as an important element in tigenat to provide fair and efficient

dispute-resolution mechanisms at EU level.

In recent years, the use of ADRs hasreased considerablyin the European Union.
They are being used to resolve disputes betwe&remrs and administrations, within
families, working relationships or yet again in cuoercial relations and consumer

disputes.

At the European Council on Justice and Home Affdirat took place in Tampere
(Finland) in October 1999, EU leaders drew attentaohow much importance they place
on the role of ADR in cross-border disputes. In 8/aR000 at the Lisbon Summit on
employment and the information society, EU leadesked the European Commission
and the EU Council of Ministers to reflect upon wayf applying ADR methods to
resolve conflicts in the area of e-commerce in vidywromoting consumer confidence.
In the field of consumer disputes, ADR has becompegial priority of the Commission.
As such, it has adopted two recommendations osuhpect:
« one on procedures involving a third party who psgsoor imposes a solution (30
March 1998,
« another on procedures which are restricted to glesismitempt to draw conflicting
parties together to help them find a common satuf@dbApril 200)).

Furthermore, a network of national bodies (ECC-IN®&s created to facilitate the task
of finding extra-judicial solutions to cross-bordeonsumer disputes. The European
Commission has established to ADR related orgaoissit The European Extra Judicial
Network (“EEJ-Net”) and the Financial Services Cdeainds Network (“FIN-NET”) for
matters relating to financial services. The Comiaiss Green Paper says: “All political
and legislative endeavours, initiatives and deb#dedate at national, Community and
international level have been aimed at preservhy quality of ADRs in terms of
accessibility, effectiveness and guarantees of gpmtice while maintaining their

flexibility.”

The Commission has launched in April 2002 _a GregpePon ADR so as to initiate a
constructive debate on a certain number of legaliels, which have been raised as

regards alternative dispute resolution in civil amminmercial law. The questions in the
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Green Paper relate to the essence of the varioassyd alternative dispute resolution
such as clauses in contracts, limitation periodsfidentiality, the validity of consent
given, the effectiveness of agreements generatethdyprocess, the training of third
parties, their accreditation and the rules goveytineir liability.

The Green Paper talks of certain non-determindtwens of ADR helping to achieve
social harmony in that “the parties do not engageonfrontation but rather a process of
rapprochement”. Well that is fine in my experiertng, in reality, many mediations
involve parties who have a considerable enmity td&eone another. They may be
engaging in the process for a whole variety of weas- but the desire for non-
confrontation and the achievement of rapprochenseotten not at the forefront of their
minds! They may be engaged in the ADR process Isecabey are adopting a
commercial “common sense” approach to the disfdute.dispute may already be subject
to litigation with large costs already incurred gmethaps is approaching a lengthy and
costly trial. Parties may be there because theg lepen advised to give the process a
chance.

They may be there to elicit information. They magy there to give the impression of
being reasonable. Whatever the reason or motivétioparties attending mediations or
engaging in other forms of ADR, there is no doulmttit is becoming increasingly

popular.

Commission Green Papers are documents intendetimolate debate and launch a
process of consultation at European level on aqodat topic (such as social policy, the
single currency, and telecommunications). Theseswtations may then lead to the
publication of a White Paper, translating the cosidns of the debate into practical

proposals for Community action.

Following this consultation period and based upbe tontributions of the debate's
participants, the Commission has decided (see timen@ission Scoreboard on Justice and
Home Affairs COM(2003) 291 fingto launch two initiatives:

«  Work will start in 2003 to develop a European planbest practice in mediation

in 2004 a a European code of condua$ been launched.
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« In 2004 the Commission is planning to present gpgsal for a directive to

promote mediation.

On 2 July 2004 a conference was held in Brussatsstuss self-regulatory initiatives for
mediation in general and to launch the Europeare addconduct. The conference was
attended by some 100 participants. The morning@esaw a number of presentations
on national experiences of self-regulation. Therafion session was introduced by Mr
Faull, Director General for DG Justice, Freedom &ecurity of the European

Commission, and was followed by a panel debatéerttuiropean code of conduct.

The concept of a European code of conduct as ataslpinstrument to improve quality
and trust in mediation was supported. It was gélyecansidered that the code should
remain an informal document at this stage andittstould not be adopted formally by
any of the institutions of the European Union. lill e the responsibility of those
individual mediators and organizations that wishstscribe to the code to also take
ownership of the code, including defining implenati@n mechanisms.

It was agreed that as a next step the code withade available on the internet together
with general information on the code and a first &if mediation organisations who have
declared that they subscribe to the code.

As further follow-up the Commission services wilinsider organising ad hoc meetings
with representatives of organisations subscribmghe code to review implementation

and content as necessary.

Further large-scale meetings may also be organisec yearly basis, open for all
interested parties, to discuss specific issues DRAN order to maintain dialogue and
encourage exchange of experiences. The next mestthgt type could be held in 2005.

As to access to justice — this is a fundamentditras provided for by Article 6 of the
European Convention on Human Rights and FundamErgadoms and the right to valid
remedies has been decided as being a generalgbeiradicommunity law (Case 222/84
Johnston [1986] ECR 1651) and this is entrenchedhriicle 47 of the Charter of

Fundamental Rights of the European Union.
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Unfortunately with litigation and arbitration, aeseto justice is sometimes restricted due
to the inability of a party to pay the costs inwdvand by reason of the restrictions of
legal aid (not available at all in arbitration afinélquently not granted or not adequate in
civil litigation in the UK). So it has long beenidavith a certain irony that “Justice like

the Ritz Hotel is open to all!” Perhaps ADR is dieetive means of addressing that sorry

state of affairs.

It is evident that the European Union is takingifpes initiatives to facilitate access to
justice through ADR. These initiatives are highteghin the Green Paper on alternative

dispute resolution in civil and commercial law preted by the Commission of the

th
European Communities on 18ebruary 2002. That paper states that ADR is aednal

part of the policies aimed at improving accessugtige”.

In some Countries there is State funding for fooh&DR — for instance in France the
justice conciliators are not paid by the partiesl am Ireland the family mediation
service’s operating costs are funded by the Goveminin Sweden the office for damage
attributable to road traffic has its operating sastvered by motor insurance companies
and in the UK the costs of mediation may propedyckaimed against the Legal Services

Commission on the part of a legally aid party.

In seeking to harmonise legislation in Member Stdakee Council of the EU in a draft
directive (COM (2001) 13 final) has said “Legal atall be granted in cases where
disputes are settled via extra-judicial procedureshe law makes provision for such
procedures or if the parties are ordered by thet¢ouhave recourse to them.” (Art 16).

ADR and its increasing deployment is a politicalopty within the European Union,
particularly in relation to the resolution of digps involving electronic commerce (note

for instance the March 2000 Lisbon European Coyncil

Different member states not surprisingly approaddRAdifferently. Finland makes
conciliation a pre-requisite to court action. Inr@any judges are asked to support an
amicable resolution through court proceedings. fan€e Article 21 of the Civil Code
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states that it is the duty of judges to recondike parties. In England the Civil Procedure
Rules expressly encourage the use of ADR. Varioember states have been testing

different ADR procedures.

It suggests that it may be sensible to promoteslatipn extending the limitation periods
to account for the period of mediation. The dowasisl that sometimes ADR fails to
achieve a resolution and occasionally (though fielisrarely) they fail because one party
has not been acting in good faith in the procesgsnaaly simply have been “buying time”.
That represents a not insignificant risk and it lmige considered that the automatic
extension of limitation periods would be unfairgach circumstances. Furthermore the
existence of time pressure is sometimes a poshamefit in ensuring that the ADR
process reacts flexibly and speedily to the situnatit hand and the very existence of time

may occasionally be a real disincentive to settldrbeing achieved.

Confidentiality is a key to the success of ADR muauares whereas the trend with
litigation is for openness (including public he@sh. In a commercial context

confidentiality as such has its benefits and itsvakides. . It allows parties to settle
matters outside the glare of publicity which mayéadverse consequences on their
reputations, goodwill, and even share prices. ¢ fi@ediation may take advantage of the
leverage of publicity in litigation in the senseathparties will know that if the ADR

processes fails, it may mean that everything indispute will come out into the open —
that itself may be an incentive for the partiesmake sure that the ADR process
succeeds. On the other hand the existence of emtiadity sometimes encourages
parties to take realistic positions, which theyhagrs would be less willing to expose in a

public area.

The bottom line is that ADR is succeeding in the BiKd deserves to succeed across
Europe but the word needs to be spread. Plainketlsea very favourable climate for
ADR and mediation in particular within the Europdanion. Member States are taking
their own initiatives. The commercial community enit has a sufficient experience of
the ADR processes will naturally warm to them anhkbast see ADR as a sensible option
for use before an costly “battle” takes place tigédition or arbitration (or at suitable times
during the course of litigation or arbitration togfore judgment is delivered). In England

there is even a mediation scheme in respect obagsiag to the Court of Appeal which
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have already been determined in the High Courtaumn®/ Court. A body such as “Euro
Expert” is especially well placed to promote thdifious and sensible use of ADR in its
members’ home territories and also in cross-bodigputes - and | for one encourage
such an approach by Euro Expert and the memberstsofconstituent member

organisations.

Question:

1. What is the ‘Green Paper’ in European ADR practice?
2. Is there any thing Africans should learn from thedpean Code of Conduct in
the field of mediation?

4.5.2. America (NAFTA)

The North American Free Trade Agreement (NAFTA) as intergovernmental

government that creates a free trade area in Nanterica with the United States,
Mexico and Canada. NAFTA's purposes include: elating trade barriers, promoting
fair competition, increasing investment opportwestiproviding protection for intellectual
property rights, creating procedures for implemantiand enforcing NAFTA, and

establishing a forum for further enhancement arqhegion of the benefits provided by
NAFTA.

NAFTA establishes three new dispute resolution raedms: First NAFTA Chapter 20
(Chapter 20) applies to disputes between signastayes. Chapter 20 creates anon-
binding process for dealing with most other disputeder the treaty and this process can
only be initiated by governments at the federakleWhere are several stages to the
chapter 20 dispute resolution process includinguliation, negotiation and the issuance
of report by a five member arbitral panel. SecondlAFTA Chapter 19 (Chapter 19)
applies to disputes between the signatory statasng to investigations of anti-dumping
and countervailing duty (AD/CVD) investigations. i$hprocess may be initiated by
private parties. And thirdly, Chapter 11 appliesdisputes between signatory states and
investors from another signatory state (foreignestors). This is one of the more
controversial aspects of NAFTA that allows foreigmestors to use binding arbitration

against another signatory state that violates theestment provisions of NAFTA.
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Although NAFTA does not create a private right atien, it encourages alternative
dispute resolution methods and the study of théhaust effectiveness to resolve private

international disputes.

Chapter 20 establishes the dispute settlement gsarfeconflicts between the parties over
the interpretation and application of NAFTA. Theogess works in multiple stages,
giving the disputing parties the opportunity toalee conflicts in a cooperative manner
prior to seeking resolution before a tribunal. Timst stage of this process allows
NAFTA parties to seek consultations with the otparties in an attempt to arrive at a
mutually satisfactory resolution. Pursuant to Aei@006 of NAFTA, the parties have
three responsibilities during the consultation ghd3) to provide the other parties with
sufficient information to enable a full examinatiohhow the proposed measure might
affect the operation of NAFTA; (2) to protect catdntial or proprietary information; and

(3) to avoid resolution that adversely affects thierests under NAFTA of any other

party.

If the consultations fail to resolve a dispute witthe identified statutory period, any of
the parties may subsequently request a meetingeofCommission, which Chapter 20
charges with resolving disputes relating to intetgtion or application of NAFTA. The
Commission must convene shortly after a party lexpested its involvement in a
dispute, and must attempt to "resolve the dispuenptly.” Moreover, in attempting to
resolve the dispute, the Commission is permittedalbin technical advisors and make
recommendations. It may also have recourse to guifides and have access to
conciliation, mediation, or other dispute resolatprocedures. If upon the termination of
the allocated statutory period (generally thirtys)a the parties still have not reached an
agreement, any party to the dispute may requestttegCommission convene an arbitral
panel comprised of five members chosen by thegsaftom a predetermined roster of
eligible panelists. Of the five panelists, the dtspg parties must agree on a chairperson;

each party then selects two additional panelists ate citizens of the other disputing

party.

Upon the convening of a dispute resolution panetjcke 2012 of NAFTA lays out
specific Rules of Procedure to which the panel naalftere. These rules guarantee the

provision of at least one hearing before the pamelwell as an opportunity to provide
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initial and rebuttal submissions. Once the pansl leard all arguments and considered
all submissions, it must issue an initial repomtaining: (1) its findings of fact; (2) its
determination as to whether the measure at issoe vgould be inconsistent with the
NAFTA obligations; and (3) recommendations for tagon of the dispute. Thirty days
after the issuance of this initial report, the ganast issue a final report. Up on receipt of
the final report, the disputing parties must agraea resolution that conforms with the

panel's determinations and recommendations.

Notably, the findings contained in the final reparé not binding on the parties. Article
2018 provides that upon receipt of the final repbet parties shall agree on a resolution,
and provides that such a resolution "normally sbalform to the determinations and
recommendations of the panel." Thus, the partiesat required to follow the letter of a

given panel's decision.

If the parties cannot come to an agreement, thept@ning party still has some recourse.
If within thirty days of receiving the final repotie parties have not reached agreement
on a mutually satisfactory resolution, Article 204fONAFTA empowers the complaining
party to suspend benefits to the other party oivadent effect until the parties resolve
the dispute. In making its decision, the complagnoarty should suspend benefits in the
same sector or sectors as that affected by theumeas question, unless the party
believes that it is impracticable to suspend saewtes benefits. In such an instance, the
complaining party may suspend benefits in othetosecThe cat and mouse game does
not end there, however, and if the violating péjieves that the suspended benefits are
"manifestly excessive," it may then request that @ommission establish another panel

to assess the claim.

Aside from Chapter 20, both Chapter 11 and Chdfesf NAFTA provide mechanisms
for dispute resolution for different subject matte€Chapter 11 provides the rules for
dispute resolution with respect to investment dispuChapter 19 provides the guidelines
for disputes relating to anti-dumping or countelimgi duties. Chapter 19 disputes are the
most prolific; importantly, they do not require timitial procedural steps that the Chapter
20 disputes do, but rather proceed directly tcettigtration stage. As a result, Chapter 19
panels appear to resolve the disputes more efédgtiian do Chapter 20 panels, perhaps

because the parties must deal with disputes aterfpace.
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Private Commercial Disputes under NAFTA- NAFTA does not create a private right
of action, however, it promotes alternative dispusolution (ADR) methods and

mandates the study of the methods' effectivenessstilve private international disputes.
ADR methods offer many advantages over litigatiohemw resolving international

investor disputes. Although American businessesraoeblitigation to resolve disputes,
many other cultures view litigation as a persoraufe. International investors using
arbitration may not have to worry about some of fibetors that can plague them in
international litigation, including: choice of lavigrum non convenience, home country

bias, foreign judicial procedures, or foreign rubé®vidence.

NAFTA mandates that the signatory states creatédnsory Committee on Private
Commercial Disputes (Advisory Committee) to stulkg effectiveness of arbitration and
other ADR methods to resolve private internatioc@hmercial disputes. The Advisory

Committee was charged with:

1. compilation, examination, and assessment oftiegianeans for the settlement of

private international commercial disputes;

2. identification of sectors and types of businedbat would particularly benefit from

the use of alternative dispute resolution (ADR);

3. promotion of the use of arbitration and othescpdures for the resolution of private
international commercial disputes in the NAFTA wegi including ways to increase

private sector awareness of the benefits of usiDRA

4. facilitation of the use of arbitration and othamocedures in the NAFTA region,
including the use of model ADR and other contralotiguses;

5. opportunities for expanded cooperation betweasstitutions with an interest or

involvement in ADR in the NAFTA region; and

6. issues relating to the enforcement of arbitrattgreements and awards, and other

litigation issues related to ADR.
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The Advisory Committee issued its initial report November 1996, concluding that
"[e]ach NAFTA country has laws and procedures iacpl to support the use of
arbitration, including the recognition and enfores of arbitral awards, at both the
federal and state/provincial levels. No new legistais recommended at the present
time." The Advisory Committee observed a growingpiast in ADR methods other than
arbitration, noting that "[tlhe availability, useand effectiveness of mediation,
conciliation and other forms of ADR are being exptb further by the [Advisory]
Committee.” The Advisory Committee included a bnaeh of the ADR methods
available to parties contracting in the NAFTA regiand suggested model clauses to
include in private contracts. The Advisory Comnetferther established subcommittees
to study various aspects of ADR in the signatoayest.

Investor-State Disputes Under Chapter 11--AControversial Past - Chapter 11
permits foreign investors to invoke binding intdroaal arbitration against another
signatory state that violates the investment prons of NAFTA. Although other
countries have attempted to secure similar pratestiunder the Organisation for
Economic Co-operation and Development (OECD), aulyeNAFTA is the only
international agreement that provides these priotext Section A of Chapter 11 (section
A), designed to deter "illegal takings of U.S. a@dnadian businesses by the Mexican
government,” protects the rights of foreign investérom governmental action by
signatory states. Specifically, foreign investore grotected from signatory states'
measures. Section A affords four basic protectitmdoreign investors: parity with
investors in the signatory state; freedom from qrenbnce requirements; free
investment-related funds transfers; and expropmatonly in accordance with the

international law.

Section B of Chapter 11 (section B) establishegozqulure for binding international
arbitration between a signatory state and a foregastor. The adoption of section B
"represents the first time Mexico has entered artointernational agreement providing

for investor-state arbitration."

Under other multilateral trade regimes, includingT@, companies that suffer damages

due to the actions of a foreign government havegiua of private action against the host
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state; their only remedy is to persuade their hataée to pursue a trade complaint on
their behalf. Where this remedy is unavailablenadequate (which is almost invariably
the case), the investor's only option is to purgsecomplaint under the sometimes
inhospitable judicial system of the host country.

Section B allows foreign investors to use inteiai arbitration to resolve a dispute
when a foreign investor alleges that foreign ineestinvestment has been damaged by a
signatory state's violation of section A. The fgreinvestor has three years from when
the foreign investor acquires knowledge of thegate section A violation to notify the
signatory state of the foreign investor's intensabmit a claim. Before filing a claim, the
foreign investor and signatory state (the disputpagties) are required to attempt
settlement. If the disputing parties fail to setdad the foreign investor wants to pursue
arbitration, the foreign investor must notify thigreatory state within ninety days of
submitting the claim. After following these procees, the foreign investor may submit
the claim to arbitration no earlier than six mondfier the alleged violation. Arbitration
fora available to the foreign investor are:

(@) the ICSID Convention [Convention on the Setdemof Investment Disputes
Between States and Nationals of Other States],iged\vthat both the disputing Party and
the Party of the investor are parties to the Cotioen

(b) the Additional Facility Rules of ICSID, providehat either the disputing Party or the
Party of the investor, but not both, is a party ttte ICSID Convention; or

(c) the UNCITRAL [United Nations Commission on Imational Trade Law]

Arbitration Rules.

The United States is the only signatory state ithat party to the ICSID Convention;
therefore, Chapter 11 disputes by foreign investoasnot be heard under this
convention. However, claims brought by Americarestors or claims against the United
States may be brought under the ICSID Additionalilfa Rules or UNCITRAL. The
Additional Facility Rules are only available forvestment disputes between signatory
states and foreign investors. Specifically, the iiddal Facility Rules apply in the

following situations:
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(i) conciliation or arbitration proceedings for thettlement of investment disputes arising
between parties one of which is not a ContractitegeSor a national of a Contracting
State;

(i) conciliation or arbitration proceedings betweparties at least one of which is a
Contracting State or a national of a contractirgieStor the settlement of disputes that do

not directly arise out of an investment; and

(iii) fact-finding proceedings.

While there are other international arbitrationafothe available rules for arbitration
under Chapter 11 are limited to the three enumeratéhe chapter. The arbitration fora

available for each signatory state under Chapter atd outlined in Table 1.

Remedies available under Chapter 11 arbitratiordudie: monetary damages and
applicable interest, however, no punitive damagesa#lowed; restitution of property;
and costs in accordance with the selected arhutratules. According to published

arbitration awards, arbitrators have used disanedgsessing costs.

Questions:

1. Briefly describe the similarity and difference betthree kinds of dispute
settlement in the NAFTA and which one is the malstamced one compared to
the European system?

2. Which one of the three mechanisms is binding orptrées?
4.5.3. Africa
Under your Legal History and Traditions course yave discussed the legal system of
the Africans. African indigenous customary normsamaged ‘Compromise’ over

litigations before officers. But these days théustaseems to have been changed to some

other features.

Page | 280



Here is an excerpt from George Washington Uniwgrditational Law Center 2003,

Unfinished business: Conflicts, the African Union ral the New Partnership for

Africa's _Development,by Udombana, Nsongurua J. The text reveals theedegf

dispute in the continent, the measures being takeresolve them and attempts of

regional institutes (OAU and now AU) on the matter.

lll. THE CURRENT AGENDA FOR DEALING WITH CONFLICTS IN AFRICA

A. The Normative Structure

This section highlights the normative framework d@ffrican leaders for dealing with
conflict, peace, and security in the continent. Tingh such normative rhetoric on the
problem of conflict abounds in many resolutions argkclarations of the OAU, this
section focuses on the recent AU Act and the NEPARe former a binding treaty, the

later a declaration of intent.

1. The AU Act

When African leaders adopted the AU Act (the Aat) 2000, they were "conscious of
the fact that the scourge of conflicts in Africa ostitutes a major impediment to the
socio-economic development of the continent and tbé need to promote peace,
security and stability as a prerequisite for the plementation of our development and
integration agenda."72 Consequently, the Act setst @as some of its objectives to
"[pJromote peace, security, and stability on therdment"73 and the establishment of
"the necessary conditions which enable the continego play its rightful role in the
global economy and in international negotiations.47These objectives are supported
by principles, including the "establishment of a oumon defence policy for the African
Continent;"75 the "peaceful resolution of conflictsamong Member States of the
Union through such appropriate means as may be ded upon by the Assembly;"76
and the "prohibition of the use of force or thredab use force among Member States of
the Union."77 Other principles are the "peaceful eexistence of Member States and
their right to live in peace and security"78 and He right of Member States to request

intervention from the Union in order to restore pea and security."79
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One of the functions of the AU Assembly will be ‘tgive directives to the Executive
Council on the management of conflicts, war and ethemergency situations and the

restoration of peace."80 .....

Regrettably, the AU Act did not initially provide ng mechanisms for conflict
prevention, management, and resolution, though thisas one of the goals of the
Union. It failed to factor in the "Cairo Declaratim," which established the Mechanism
for Conflict Prevention, Management and ResolutigMCMPR).91 Likewise, it failed
to factor in the "Declaration of the Assembly of tes of State and Government of the
Organization of African Unity on the Political an&ocio-Economic Situation in Africa
and the Fundamental Changes Taking Place in the Wht92 in which the OAU
rededicated itself "to work together towards theggeful and speedy resolution of all
conflicts."93 It failed to factor in the "Cairo Agada for Action,"94 in which the OAU
pledged to "give the maximum political and finandigupport to the OAU Mechanism
for Conflict Prevention, Management and Resolutiofgr its effective peace-making
operations, by involving all segments of the popida and mobilizing adequate

official and private resources for the OAU Peace kaLl"95

The omission was baffling,96 considering the sengéim of the OAU in its 1999 Algiers
Declaration that "the OAU Mechanism for Conflict Revention, Management and
Resolution [[MCMPR)] is a valuable asset for our miinent which must be nurtured
and consolidated” and it "symbolises the concretesplve of our continent to fully
assume its responsibilities."97 As an afterthougkhe OAU rectified these deficiencies
by incorporating the objectives and principles dfet Cairo Declaration as "an integral
part of the declared objectives and principles bé&tAfrican Union."98 For example, in
accordance with Article 5(2) of the AU Act, the OAlbcluded the Central Organ of the
MCMPR as one of the Organs of the AU.99 ..........

B. The Institutional Structure

In the past African leaders created various instilons to manage conflicts. Some of
these have been in the form of ad hoc committeesl @ymmissions. For example,
African leaders established the Ad Hoc Committee loer-African Disputes in July

1977 at the 14th Ordinary Session of the OAU Asségmib Libreville. Whatever the
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benefits of ad hoc arrangements for dealing withndticts, one of the deficiencies is
that such arrangements are remedial rather than puive.114 The following section,
however, deals with three major institutional stures designed by African leaders for
the management and resolution of conflicts. Thedliy which is now defunct but is
described below to set the context for the otheraagements, is the OAU Commission
of Mediation, Conciliation and Arbitration. The semd is the MCMPR and the third

and most recent is the Peace and Security Council.

1. The OAU Commission of Mediation, Conciliation driArbitration

When African countries adopted the OAU Charter in9@3, they created the
Commission of Mediation, Conciliation and Arbitratn to accomplish the purposes of
the Charter.115 It served as a mechanism for theapeful settlement of disputes
among Member States.116 The Commission was destrdsethe raison d'etre of the
OAU,117 given the fact that peaceful resolution obnflicts, both large and small,
provided the necessary conditions for orderly pregs of Africa as a whole and of the
Member States of the OAU in particular.118 It hakowever, been asserted that
African leaders gave high priority to the Commissidecause of the border conflicts
then occurring between Ethiopia and Somalia and Wween Algeria and Morocco.119

In 1964, the OAU adopted a Protocol that definedetlluties and powers of the
Commission.120 The Protocol was made an integrattjmd the OAU Charter; which is
to say that there was no provision for a formal ifatation of the Protocol, as the
Protocol merely required the approval of the OAU sesnbly for it to become an
integral part of the OAU Charter.121 This approvalas given at the first Assembly at
its meeting in Cairo, Egypt, in July 1964. The Asskly had to dispense with the need
for a formal ratification of the Protocol in orderto avoid undue delay that might
stultify efforts to address urgent security problenthat were plaguing Member
States.122

The Commission was not a judicial body, though rbpided three modes of settlement:
mediation, conciliation, and arbitration, as enjoed by the U.N. Charter.123 The
Protocol did not include any provision on the leksmal procedures of 'good offices’
and 'negotiation,” as these are hardly distinguidhie in practical effect from

mediation.124 Mediation and conciliation are non-pdiicatory, informal procedures.
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Mediation, which is the least formal of the modes settlement in international
practice,125 involves an official third party seekj to reconcile the views and claims of
the parties or offering advice or advancing propdsdor a possible solution that is,
nevertheless, binding.126 The problem with thirdrpamediation is that it can easily
transgress the fine line and become interventiorsjding with one party to equalize the
power balance, the effect [being] to expand and gicate the conflict by
transforming it from an essentially dyadic confliatelationship to a triadic conflict

triangle."127

By contrast, conciliation refers to an impartial exmination of the subject matter and a
search for an acceptable settlement to the dispultteentails objective evaluation and
clarification of the issues in dispute, endeavougnto bring about an agreement
between the parties upon mutually acceptable ted?8. The procedures for
conciliation within the framework of the Commissiowere clearly influenced by the
notions of formal judicial procedure and usage.l2®%here the parties choose this
medium, the matter was to be formally brought bedathe Commission by means of a
petition addressed to the President by one or mair¢he parties to the dispute. Where
only one of the parties makes such a request, ttemust be indicated in the petition
that prior written notice has been given to the ethparty. Either way, the petition must
include a summary of the statement of the groundsttoe dispute.130 Upon receipt of
the petition, the President of the Commission wasset up a Board of Conciliators,131
which was required to consider all questions subieit to it and to undertake any
enquiry or hear any person capable of giving relexainformation concerning the
disputes.132 In short, the duty of the Conciliatorgas to "bring about an agreement

between the parties upon mutually acceptable terrii83

Arbitration, on the other hand, is a compulsory mesof dispute settlement, a judicial
method that entails the delivery of a binding deois based on law rendered by a
tribunal whose composition is determined by the fies. Submission to arbitration is
dependent upon prior agreement of the parties. Thusder the Protocol, if the parties
to a dispute that has been brought before the Comssion agree to resort to arbitration,
an Arbitral Tribunal was to be established by theo@mission.134 Since arbitrators
perform essentially judicial functions, the Prototoprovided that the intended

arbitrators should possess legal qualification.13%e procedure of arbitration has
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never been used, however, even within the framewoflan ad hoc committee. This
reluctance was already manifest at the founding ¢erence of the OAU in 1963, in its
rejection of a provision in the draft Charter for &ourt of Mediation, Conciliation and

Arbitration to be set up by means of a separateatyel36

It is important to note that this ad hoc Commissiowhich was vested with the powers
of investigation and inquiry with regard to disputesubmitted to it,137 never became
operational and was subsequently abolished. Techhy; the Commission continued to
have a formal existence, since its formal abolitioeaquired an amendment to the OAU
Charter, which was not done. The OAU mandated tiae OAU Secretary-General
find ways to dispose of all the assets of the Cossiin.138 Even before its abolition,
the OAU restricted the Commission to only intergatonflicts.139 In fact, "[r]arely did
the OAU attempt reconciliation,” even within the dmework of an ad hoc
committee.140 While the Commission existed, the Oafdrved it for funds.141 It
survived on mere handouts from the General Secretaof the OAU "to enable it [to]
operate."142 Experts attributed its non-function&yi to Africa's mistrust of formal
dispute settlement.143 This argument is logicallytenable since "African States have
[never] been averse to the establishment of numerad hoc bodies under the auspices
of the OAU and the involvement of the U.N. to settheir disputes."144

2. The MCMPR

A serious and potentially significant attempt todide the problem of conflicts in Africa
came in 1992, when the Secretary-General of the Ogubmitted to the 56th Ordinary
Session of the Council of Ministers and the 28th dmary Session of the Assembly of
the OAU, meeting in Dakar, Senegal, the "Report [tie Secretary-General] on the
establishment, within the OAU, of a Mechanism foo@flict Prevention, Management
and Resolution."145 Following the report, the OAUsAembly adopted a declaration
establishing the MCMPR to take over from the reduant and ad hoc Commission of
Mediation, Conciliation and Arbitration.146 The facs of the MCMPR would be to
streamline the procedures and processes of dealingh conflicts and conflict
situations.147 Its establishment was an attemptpatting Humpty-Dumpty together
again and giving concrete expression to Africa'sromitment to work together towards

the peaceful and speedy resolution of all conflicia the continent.148 The MCMPR
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was and is intended to bring to the processes d@litig with conflicts in Africa a new
institutional dynamism that will enable speedy amti to prevent or manage and,

ultimately, resolve conflicts when and where thegcar.149

The MCMPR is built around a Central Organ, with th&ecretary-General and the
secretariat comprising its operating arm.150 The r@&l Organ consists of the
Member States of the OAU Summit Bureau, which areaed annually, bearing in
mind the principles of equitable regional represatibn and rotation.151 To ensure
continuity, the States of the outgoing chairman anavhere known, the incoming
chairman will be members of the Central Organ.152d Central Organ functions at
two levels-the level of heads of state and thathisters and ambassadors who are
accredited to the AU or duly authorized represemtas.153 The Organ may, however,
seek the participation of other Member States s itleliberations, particularly the
neighbouring countries. It may also seek, from withthe continent, "such military,
legal and other forms of expertise as it may requiin the performance of its
functions."154

The primary objective of the MCMPR is the anticipah and prevention of conflicts.
This has the advantage of obviating the need toortédo the complex and resource-
demanding peace-keeping operations that the contineoften finds difficult to
finance.155 However, where conflicts have alreadgcorred, then the MCMPR will
embark on peace missions in order to facilitate okgions of such conflicts and deploy
civil or military observer groups for a limited cagity and for a limited duration.156 It
is important to observe that the MCMPR is alreadygaged in these kinds of exercise.
Thus, in May 2002, it deployed a "Military Observéfission” to the Comoros to assist
the Comorian authorities in ensuring the securityf dhe archipelago during the
electoral process.157 The Central Organ of the MCRIRas, in the past, also reviewed
various conflict situations in Africa, including iternal conflicts.158

In discharging its mandate, the Central Organ shatbordinate its activities closely
with the African regional and sub-regional organizians and shall cooperate, as
appropriate, with the neighbouring countries witrespect to conflicts which may arise
in the different sub-regions of the continent.15%iB obviously applies to sub-regional

organizations like the Economic Community of Wesfriga, the Southern African
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Development Community, and the Common Market for df&rn and Southern
Africa.160

The MCMPR places particular stress on the role betSecretary-General. It empowers
him or her to deploy efforts and to take all appmagte initiatives to prevent, manage
and resolve conflicts, acting under the authority the Central Organ.161 To achieve
this end, he relies on the human and material resoes available at the secretariat. He
may also utilize eminent African personalities, ronsultation with the authorities of
their countries of origin and, where necessary, manake use of other relevant envoys
or special representatives as well as dispatch-faading missions to conflict areas.162
Meanwhile, the OAU had established a special fundhade up of financial
appropriations from the regular budget of the OAWA voluntary contributions from
Member States as well as other sources within Adrio fund its operational activities
relating to conflict management and resolution.1@3isbursement from the fund is,

however, subject to the approval of the Central @ngl64

In all situations, the objectives and principles tie OAU Charter, now AU Act, must
guide the MCMPA. In patrticular, the following priniples guide the MCMPA: the
sovereign equality and respect for the sovereigahd territorial integrity of Member
States, the inalienable right to independent existe, the peaceful settlement of
disputes as well as the inviolability of bordershierited, (uti possidetis juris).165 The
MCMPA will function on the basis of the consent arile co-operation of the parties to
a conflict.166 Regrettably, this adherence to saignty and non-intervention might
weaken the MCMPR. Many critics have actually calledr a revision of these
doctrines;167 and it is gratifying that the OAU hachandated its secretary-general,
now Chairman of the Commission, to undertake a rewi of the structures, procedures,
and working methods of the Central Organ in ordeo temove all obstacles to the
smooth functioning of the MCMPR.168

Overall, it will be necessary to devise a systemedarly warning, if the MCMPR is to

succeed in its allotted tasks. That is to say thiatmust develop the capacity for
information gathering and analysis in order to prale strategic options for preventive
action and/or an informed, appropriate response.168e MCMPR must also design an

appropriate mechanism for dealing with the postts&ient phase, as this is, arguably,

Page | 287



the most important part of the conflict resolutioprocess. It is here that the
foundations for a genuine culture of peace are laids Richard Jackson observed,
"[s]tillborn political pacts are much more difficul to resolve than ongoing civil wars,
as the parties have hard-won positions to proteatia cadre of armed supporters.”"170
Consequently, failures of implementation and recénsgtion can have devastating
consequences and harden the attitudes of 'spoilé&l The experiences in such
African countries as Angola, Mozambique, Eritrea,tiiopia, Sierra Leone, and DR

Congo attest to the veracity of this assertion. THey processes that Africa will need for
long-term peace building, therefore, include demliation for fighters, resettlement
for displaced persons, economic reconstruction, ugtling civil society, and national

reconciliation.172

3. The Peace and Security Council

In July 2002, the Assembly of Heads of State andv&mment of the AU, meeting in

Durban, South Africa, adopted a Protocol on the aslishment of Peace and Security
Council (PSC) for Africa.173 The PSC will be a stdimg decision-making organ for

the prevention, management and resolution of coaf. It shall be a collective security
and early-warning arrangement to facilitate timelgnd efficient response to conflict
and crisis situations in Africa.174 The Commissioa,Panel of the Wise, a Continental
Early Warning System, an African Standby Force, aradSpecial Fund, will support

the PSC.175 Upon its entry into force, the Protoall replace the Cairo Declaration

and will supersede all resolutions and decisionstioé OAU relating to the MCMPR in

Africa that are in conflict with it.176

The Protocol establishes an operational structurar fthe effective implementation of
the decisions taken by African leaders in the areaf conflict prevention, peace-
making, peace support operations and interventias, well as peace-building and post-
conflict reconstruction.177 It stresses the need forge closer cooperation and
partnership between the UN, other international @yjzations and the AU, in
promoting and maintaining peace, security, and siélp in Africa.178 The AU is
particularly concerned with the impact of the illic proliferation, circulation, and
trafficking of small arms and light weapons in thegening peace and security in Africa

and undermining efforts to improve the living staadds of African peoples.179 The
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Protocol also recalls an earlier commitment of Afan leaders to the Solerr
Declaration on the Conference on Security, StalyjliDevelopment and Cooperation
Africa.180

The PSC will undoubtedly be the African equivaleof the UN Security Council
except that none of the 15 members will be ablexercise a veto. For example, it w
be able to draw on a starby force from African armies to intervene if crimesgainst
humanity are being perpetrated. The PSC will be camed of fifteen Member
"elected on the basis of equal rights."181 Of thimimber, ten will be elected for a ter
of two years while five members will be elected #éoterm of three years, "in order t
enaure continuity."182 A prospective Member State mustowever, satisfy certai
criteria. These include a commitment to uphold tpenciples of the AU; contributior
to the promotion and maintenance of peace and séyuin Africa (for this purpose.
experierce in peace support operations would be an addedaathge); capacity an
commitment to shoulder the responsibilities entailen membership; participation ir
conflict resolution, peac-making, and peacebuilding at regional and contingh
levels; and wilingness and ability to take up responsibility foegional and continenta
conflict resolution initiatives. Others include cdnbution to the Peace Fund and/c
Special Fund created for specific purpose; respéat constitutional governance, i
accordancewith the Lome Declaration, as well as the rule @w and human rights
having sufficiently staffed and equipped Permaneitissions at the Headquarters «
the Union and the United Nations, to be able to silder the responsibilities which g
with the memlership; and commitment to honor financial obligatis to the Union.18:
The Protocol sets out the objectives and principtdsthe PSC. The objectives inclut
the promotion of peace, security and stability irfiril&a, which is intended to guarante
the proection and preservation of life and property, theeN-being of the African
people and their environment, as well as the creatiof conditions conducive t
sustainable development. It also has as its objextithe anticipation and prevention
conflicts. In circumstances where conflicts have occurrediet PSC shall have th
responsibility to undertake pea-making and peacdwilding functions for the
resolution of these conflicts; promote and implenigmeac«-building and pos-conflict
reconstruction actvities to consolidate peace and prevent the resanogeof violence
co-ordinate and harmonize continental efforts in thergvention and combating ¢

international terrorism in all its aspects; and delop a common defence policy for tl
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Union, in accordance with the AU Act.184 It will ab promote and encourage
democratic practices, good governance and the rafdaw, protect human rights and
fundamental freedoms, respect for the sanctity otinhan life and international
humanitarian law, all aimed at preventing conflicts85

Similarly, the Protocol provides, by way of prindgs, that the PSC shall be guided by
the principles enshrined in the AU Act, the U.N. @her, and the Universal
Declaration of Human Rights (UDHR). This includeshé peaceful settlement of
disputes and conflicts, early responses to contarisis situations in order to prevent
them from developing into full-blown conflicts, reect for the rule of law,
fundamental human rights and freedoms, the sanctitiyhuman life, and international
humanitarian law.186 Others are interdependence \We&n socio-economic
development and the security of peoples and Statespect for the sovereignty and
territorial integrity of Member States, non-interfence by any Member State in the
internal affairs of another, sovereign equality andterdependence of Member States,
inalienable right to independent existence, and pest of borders inherited on
achievement of independence-uti possidetis jurig.Ihis has been a common refrain
of African leaders since the days of the OAU Charfe88 and probably explains was
the OAU was often labelled, rightly or wrongly, as conservative club of African
political oppressors. Remarkably, however, thingspaar to be changing. Thus, the
Protocol, like the AU Act, provides for the rightf the AU to intervene in a Member
State pursuant to a decision of the Assembly inpest of grave circumstances-namely
war crimes, genocide and crimes against humanity,aiccordance with Article 4(h) of
the AU Act-and the right of Member States to requé@#ervention from the Union in

order to restore peace and security.189 .......

Overall, it may be said that the establishment betPSC in a collective Africa is
certainly a welcome development, though its poweuld be a source of both peace and
conflict among Africa's stronger nations. Expectgdlcompetition among countries for
the five seats that will chair the PSC will be imige, as they will be able to advance
their individual agendas and foster stability-or ew instability-on the continent. It is,
however, hoped that these leaders not exploit miit interventions to advance their

own regional and continent-wide agendas.

Page | 290



Questions:

1. What kinds of measures have been taken by the Afridaity since its
establishment to create common understanding guigisettlement?

2. What measures should be taken to incorporate Ailder the AU documents?

3. Are there things that we learn from the EU Bidd-TA?

4. Which kind of the dispute settlement mecharisim use in Africa these days?

4.6. Ethiopia’s Approach to International ADR

As part of the world, Ethiopia is under the inflgerof international practices like that of
dispute settlement. The existence of very dynaheéa iand technology transfer helped
the country to expose itself to the world community addition, the movement of
citizens from place to place for settlement andcgtment facilitates the flow of practices
which were limited to certain part of the world.afation have foreign relation with the
citizens of the other in private manner and in stede level, it will be inevitable to be
exposed itself to the international dispute setfleinmechanisms. Thus, it will be
important to consider our nation as part of theenmtional practice in the

implementation of ADR as an international dispwgtlement method.

Ethiopia exposes itself to the international p@etof ADR in different respects. The
place of those international documents in Ethiopegal regime and the relation of the
institution of the nation with other internationaktitute will be assessed in the coming

section.

Ethiopia and International Documents - As we hageussed in preceding parts Ethiopia
is not yet a party to the 1958 Convention to theogaition and the enforcement of
foreign arbitral awards. This might be consideredoae failure of the legal regime in
incorporating this very important international dowent which guarantees the
enforcement of an award given in Ethiopian to bloeed elsewhere in other member
states. Reciprocally, the convention would havergutaed the smooth enforceability of
an arbitral award given in the other member statethe convention to Ethiopia.

Unfortunately, Ethiopia is one among the 51 natwmo have not yet approved this

convention as of September 2007.
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But the New York Convention is not the only documérat regulates the reciprocal
enforceability of foreign arbitral awards in othstates. Other regional and bilateral
treaties have also been made in the pats yeaegilddte the same. In addition to these
agreements between states, national laws alsoategthe enforceability of foreign
arbitral award in the same way as they regulate ghforcement of foreign court

decisions.

The enforcement of foreign arbitral award in Ethégptherefore, is regulated by the
national law and the bilateral treaty signed so Tdoe civil procedure code provisions,
i.e. Articles 456 — 461, are the important one s trespect guarantying the
enforceability of foreign award in Ethiopian juristion subject to the fulfillment of the
conditions listed there under. Though, the first frticles speak about the enforcement
of foreign decision, Article 461, which exclusivetigals about enforcement of foreign
arbitral awards, refers back to these sets of piavs which are applicable to the foreign
decisions. Thus, for a better understanding ofidsge a close reading of Articles 456 —
461 and references to the discussion made undgorse:6 of Chapter Three of this

course can be made.

On the other hand, we have made a pace in theporon of one of the founding
convention of the PCA (Permanent Court of Arbitra)i the 1899 Convention on the
Pacific Settlement of International Disputes. ThHwgudProclamation 348/2003 ‘A
Proclamation to Provide for Ratification of the Rac Settlement of International
Disputes (1899)' done on June 24, 2003, it has breearded in the registry of the
convention on May 28, 2003. The other founding emin of the PCA done in 1907
didn’t repeal the first one. Of course, the secdodument has included more detailed
provisions in the attainment of its objectives. [eaample, under Part 1ll, which deals
about the International Commission of Inquiry, matetailed provisions have been
included for its working procedure. Especially, t@mmission has been put under the
supervision of the International Bureau of the Rmremt Court of Arbitration, which
serves as a registrar. Part IV of it included a isggtem which was not there under the
predecessor Convention. Chapter IV of it estabtisifArbitration by Summary
Procedure” in disputes admitting of a summary pdace. Remember, we are not yet the

signatory for this second document.
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Question: Why do you think Ethiopia approved the 1899 PCAnfding convention and
failed to do the 1907 one? Do you think that thB9l8onvention is more beneficial to us
than the later one?

Ethiopia’s relation with PCA documents does notpstere. She has used the 1992
Permanent Court of Arbitration Optional Rules forb#rating Disputes between Two

States in the Ethio — Eritrean boarder disputeti®@ea} paragraph 11 of the Ethio -

Eritrean agreement (the Algiers Agreement) whicls wane in Algiers on the {2of

December 2000 reads as follow;

The Commission shall adopt its own rules of procedhased upon the 1992 Permanent
Court of Arbitration Optional Rules for Arbitratingisputes between Two States. Filing
deadlines for the parties’ written submissions Ish@ simultaneous rather than
consecutive. All decisions of the Commission shmdl made by a majority of the

commissioners.

From the reading of the agreement, especially@edtj we can easily understand that the
neutral Boundary Commission which is composed\## fnembers, four of them elected
by the two nations two each and the other presidiojmmissioner by the already
nominated four commissioners or in their failuretbg Secretary-General of the United
Nations, is an arbitration tribunal. This triburked the right to make its own rules of
procedure, but this right is a qualified one; uites should make the 1992 PCA Optional
Rule for Arbitrating between two States as a bemelnk. Any state or institute can use

this optional rule with out any accession to itmthe PCA founding conventions.

There is no specific requirement of accession ®©@UNCITRAL documents since most
of them are Model Laws which might help nationsise it as a bench mark or model in
developing its own domestic laws or treaties witheo nations. These documents can
help us in formulating laws or public policies it the gap in the existing legal regime

regulating the matter.

The other possibility that Ethiopia will have costien with international ADR is the

existence of foreign companies working in the matio different areas; as investors,
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service delivers, constructors, consultants inedsifit field, NGOs, etc. These relations
will substantially depend on the agreement madevdst the two parties who are not
regulated by the same law of a nation. Thus, @goimmon to include dispute settlement
mechanisms and determine the applicable laws whidh regulate their relation
including disputes of the contracting parties. 8ittte parties are from two different legal
regimes, the international ADR tribunals (espegialtbitration) and documents will be
the first option for the parties to the contrachisTis the other possibility that brings
Ethiopia before international tribunals and intéioraal documents regulation ADR.

Globalization is trying to create one village corepd of different and diversified custom
and practice. Technology and commerce is accabgréitis mob by making some region
of the world dependent on the activities of theeottip of the world. As part of this
dynamic interaction of peoples of different natiotispute settlement mechanisms where
parties of any nation could be entertained are f@wg very important. Ethiopia has been
involved in the international ADR in different resqs; approving the 1899 PCA
founding convention and referring the Ethio — EatrBoarder Commission to use the
1992 PCA Optional Rule for Arbitrating between t8tates are few examples that are

discussed above.

Questions:

1. Is there any thing we lost because of Ethiopia&ust in the 1958 New York
Convention?

2. Can we safely say that the Civil Procedure Codeipians can replace the 1958
New York Convention?

3. Which international documents need to be taken asreh mark if Ethiopia
decided to enact a consolidated law for Arbitratma/or Conciliation?

4. How can we say that the objectives of the estatlestt of UNCITRAL and
enactment of its documents meet its purpose ineniting Ethiopian practice on
the matter of ADR?

5. Do you have any idea about the influence of Intéonal Chamber of Commerce
in Ethiopia?

6. Zani pltd is an exporter company registered underogian law and functions

well for the previous three years. Especially Zaxports first class Sidama coffee
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to the international market. Gudi is another conypaagistered and well
functioning under Germany law. Zani and Gudi hatbrag standing business
relation in which Gudi is the destination for Zancoffee exported from Ethiopia.
Two weeks ago these companies got in to conflicerothe amount of
compensation due to Gudi as a result of lower guabffee delivered to Gudi
which is below the quality they have agreed. Thmganies want to refer the
matter to five arbitrators of their own choice atwdhave their seat in Bone,
Germany. In addition, they want the arbitratorsuse the 1985 UNCITRAL
Model Law on International Commercial ArbitratiomVould you advise them in

the following issues;

A. Draw the arbitral submission according to theierast and the general
principles.

B. Gudi came to know that Ethiopia is not yet the atgny of the 1958 New
York Convention, whereas Germany did. Hence, Gueéard the
enforceability of the award in Ethiopia and is mgato cancel the
submission. How could you convince Gudi and ingtiee enforceability

of the award in Ethiopia?

4.7. Summary

The role of ADR in the international dispute settént can not be easily considered as an
alternative means of dispute settlement, but ai lmee. It is partly because of the non
existence of other authoritative international putdnd private tribunal which has
jurisdiction to all subject matters of dispute aaltl parties of the world. As a result,
seeking the assistance of ADR in settling thesputies is becoming a common practice
in disputes that arise in the international diplamand commercial interactions. The
development of e-commerce is also another factachwmakes ADR the best solution to
settle dispute between parties with out the netgess$ithe disputant to face each other

physically; and it is called ODR (Online DisputesRRition).

The other factor for the development of ADR in theernational level is the right of

individual parties to be a party before the triduarad getting valid out come there under.
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In other words, any individuals who have a disputéveen them can take their matter
before ADR tribunal freely with out the necessifybeing represented by its nation or the
sovereign government. In addition, almost all matte disputes can be resolved by one
of the ADR methods known these days. So, there isubject matter of a dispute which

can't get remedy by using ADR.

To facilitate the smooth settlement of internatiotiaputes by a duly established ADR
tribunal and organized procedure and easy enfoncenferemedies obtained in foreign
nations, different international documents havenbadopted and different international
tribunals have been established by different partiedne 1958 UN Convention on the
Recognition and Enforcement of Foreign Arbitral Adiathe 1899 and the 1907
Convention on the Pacific Settlement of InternatloBispute (which established the
PCA — Permanent Court of Arbitration) are few oérth The UNCITRAL (United

Nation Commission on International Trade Laws),sdmate body under UN, is also
working to harmonize laws of the nations regulating matter by its different activities,
like adopting model arbitration and conciliatiomta The ICC (International Chamber of
Commerce) is another international institution éosty ADR by enacting ADR and
Arbitration laws and establishing ICA (Internatib@ourt of Arbitration). ADR is also a
well recognized mechanism in many regional documdike the NAFTA and EU

documents.

Though, it requires further attention, Ethiopianst far away from the international
practice. The facts that we have approved the F89A founding convention, stipulated
the procedures of enforcement of foreign arbitkaam@ under our civil procedure code
and used the 1992 PCA option arbitration rule ie fettlement of Ethio — Eritrean

boarder dispute are only few examples to mention.
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