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Introduction to Part Two: Appellate Moot Court

This part of the course “Appellate Advocacy and éAlfgge Moot Court” deals with Moot
Court to be covered from thd'8o the 18' weeks of the semester. Especially, Appellate
Moot Court is discussed here though the many rafes principles discussed here are
equally applicable to moot courts at other levisighis part, there are four chapters. The
first chapter deals with the very meaning, naturd scope of moot court. As appellate
moot court is a recently emerging and developirgjesit in Ethiopia, this discussion is
very useful and sets a good base for the subsegbapters. We shall, thus, discuss the
history of moot court at national and wider persivec The chapter shall also investigate
and state the distinction between moot court amgrotcomparable practices, namely,
mock trial and real court.

The second chapter discusses about the ways afifyid moot argument, preparation
and practice of moots. The chapter deals with [ples applicable especially in the
context of mooting. The mechanism by which a moattipipant may develop and
deliver a compelling and convincing argument topgwpones case are fairly discussed.
The chapter is in turn divided into three majortpar sections, i.e. preparation, practice
and presentation as discussed in the first, se@ntthird sections respectively.

The third chapter deals especially with a writtabraission. Written submission is one of
the few components of a moot especially moot coarhpetitions. Most competitions
require each team to submit a written documentoatih the form of documentation
required can vary significantly. In some competispyou are asked to provide a lengthy
memorandum of submissions, sometimes called a mama&ithough each of these
different styles of written document serves a ddfe function, they all have a similar
purpose, that is, they force you to identify anéldeith the relevant issues. In some
competitions, the written memorandum or memoriall form part of a document
competition. Producing the document is usually fingt task. Inevitably, putting it
together will involve considerable frustration, amdmense pride once the task is
completed. Just as your team must decide on yaurnitnent to the moot in terms of
time and level of preparation, you must also debiol much effort you wish to put into
the written documents. In view of these considersj this chapter deals with the
various rules or advices required to succeed irdymmg and submitting a moot
argument in written form.

The fourth and the last chapter deals with oralnsabion in a moot court. All moots
require oral hearings. The style and rules of tbmpetitions vary greatly. It is very
important that you have researched the rules gowgrhow your moot is to be
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conducted. You need to feel comfortable in the nesatironment. The less stressed you
feel the better your performance will be. Familiarg yourself with the process, thereby
reducing the possibility of surprises, is an impottstep in reducing stress. In view of
this, this chapter deals with basic steps and rements of preparing and presenting an
oral argument in a moot.

General Objectives

Upon reading this part of the course, studentshelable to:

-appreciate and define appellate mooting andaelkty terms;
-differentiate moot court from other related adtes;

-mention the participants in a moot court and thespective functions;
-point out and elaborate the different steps udefutieveloping or building an argument;
-elaborate the ways of practicing a moot;

-define submission of memoranda/memorials;

-identify and list down the major tips of writingnaemorial,

-identify and explain the major components of adyoeemorial writing style;
-distinguish the various rules of memorial writiagd apply them in practice;
-define an oral submission;

-elaborate the structure of an oral submission; and

-identify the major rules of an oral submission apgly them in a moot;
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CHAPTER ONE: MEANING AND MAIN QUESTIONS OF MOOTING *

Introduction

Dear learner, appellate moot court is a recentherging and developing subject in
Ethiopia though our country has a significant histd record of participation in moot
court competitions, especially in the Phillip C slgs International Law moot court
competition. Hence, in this chapter, we shall tryiscuss about the meaning and nature
of appellate moot court and its origin. We shalNestigate and state the distinction
between moot court and other comparable practic@siely, mock trial and real court.
Also, many other issues that help you properly wtdaed the term moot court will be
considered. These are the relevance of knowledgeeotaw in a successful moot court,
the types of courts that handle moot court compest structure of moot court, the
participants in a moot court, division of functicasd responsibilities among the different
participants in a moot court, and some rules aridetjnes to be considered in a moot
court competition.

Objectives

Upon completion of reading this chapter, studenlisbe able to:

-define a moot, mooting, and mooter,

-distinguish between moot court, on the one hand,maock trial and real court, on the
other hand,

-distinguish between ‘the law’ and ‘the moot’,

-identify the different types of courts in which ote are set,

-mention the participants in a moot court and thespective functions, and

-describe certain rules that should be followedrdypa moot court in order to meet
fairness.

! This chapter is basically adapted from the soueape, J and Watt, G(2000) The Cavendish Guide to
Mooting, 2" Ed.



1.1 MEANING OF A MOOT

Appellate moot court involves a umber of techniwakds and terms. This section will
attempt to identify such various words and termasdo help you understand the whole
subject. Such terms include a moot, mooter, grairappeal, and so on.

Dear learner, have you ever heard of a moot? Jeng important to know the meaning
of mooting before any other detailed discussiond®so, we need, first of all, to define
it.

The word moot may be used either as a verb or a.nmsia noun, a moot is the argument
of the legal issues raised by a hypothetical cdsehntakes place in the imaginary setting
of a court of law. The moot argument follows th@wentions of argument used in a real
court as closely as possible. There are usually participants in the moot. Two of the
participants represent one party to the hypothletiese. Two more of them represent the
other party to the case. The fifth participant atghe moot judge. The two participants
representing one party to the case are, togethw®, raoot team, whilst the two
participants representing the other party to tree e the other moot team. Each of the
four participants representing the parties is Ugualaw student like you, while the fifth,
the moot judge, is usually a more experienced lawsiech as a member of staff at your
law school where the moot is being held, a postgatellaw student, a legal practitioner
or, very occasionally, a real judge.

The parties to the case are usually, althoughIn@tys, referred to as Appellant and
Respondent, respectively. Since the parties atieri@ characters, being represented by
each of the two moot teams, two of the four membétke teams are styled Appellants,
and the other two Respondents. As we shall seenaraent, one of the Appellants is
called the Lead Appellant, whilst the other is edlthe Junior Appellant. In the same
way, one of the Respondents is styled as the Lesgdhdent and the other the Junior
Respondent. Naturally, where a real judge occabyosiés as a moot judge, he or she is
acting in the capacity of a moot judge, rather tham judge of the court to which he or
she belongs.

These, then, are the five participants usually ivein a moot. There may, occasionally,
be one or more of three others also, as will beudised in section 1.7.

During the moot, the five participants argue thgaleissues raised by the hypothetical
case in a way which, as we have said, reflectsfadh@ and substance of the legal
arguments in a real court as closely as possibke.r&fer to the contribution of each
member of the two moot teams as his or her moaigptation or moot performance.

The hypothetical case which raises the legal issugsed by the five participants is
devised in order to highlight particular issueslofibt in the law, i.e. questions of law not
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clearly put by the legislator. These issues of doody arise from case law or statute and,
where the moot is set in an appellate court, denesd to as grounds of appeal.

Dear learner, we shall make frequent referenceghé term ‘grounds of appeal
throughout this material. Most moot problems cantawo grounds of appeal. Each
member of each team argues one side of each gmuadpeal. In doing so, they are
described as making submissions on the relevaningrof appeal. Thus, the Lead
Appellant and the Lead Respondent make submissianepposing sides of the first
ground of appeal, whilst the Junior Appellant aree tJunior Respondent make
submissions on opposing sides of the second grotiappeal.

The hypothetical case, which raises the issuesedrby the participants is called a moot
problem. The moot problem may require the partitipao imagine, for example, a

combination of facts which are subtly differentrfrahe leading case or precedent in the
relevant area of law. The five participants wilietefore, be required, by the grounds of
appeal, to argue whether the legal rule applicabléhe facts of the moot problem is

different from, or the same as, the rule which wpplied by the judges in that leading

case.

To take a second example, doubt may have beenssqurdy legal commentators as to
whether the provisions of a particular statute magply to a particular set of facts.

The selection of the grounds of appeal in the npooblem will be the task of the author
of the moot problem. This individual, who is notually a participant in the moot, is
often anonymous, although he or she may be idedty name where the moot problem
is taken from a published collection of moot praide In certain cases, the author of the
moot problem may even be the moot judge althougbrhghe may not make the other
four participants in the moot aware of this fact!

However, in other cases, the author of the mooblpro may be prohibited from also
being a participant in the moot. Once the argumleate been completed, say after about
an hour, the moot judge will usually give a shadgment, in which he or she will not
only reach a conclusion as to the legal issuesoabdraised by the grounds of appeal,
but will also decide which of the teams of partaifs has mooted better than the other.
Thus, as a member of each moot team, you will nedthve given careful attention, not
only to the law, but also to the presentational andrpersonal skills involved, as we
shall see, in persuading the moot judge of theectmess of the submissions made by
you.

Moots may be conducted for different purposes. ldersome moots are held on a
competitive basis, according to competition ru@thers are held for fun, merely to air
the arguments on particular issues of doubt in l#ve With increasing frequency,

however, others are assessed as part of a coulesgab&tudy, usually a law degree.

Dear learner, what do you think are the very imguarconcerns of a moot that forms part
of your law degree? Well, you may find that certi@atures of the moot described above
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are modified. For example, greater weight may lemin the assessment to the law in
your submissions, than to your presentational atetpersonal skills. Again, you might

not be mooting as a member of a moot team, but &sdavidual. In other words, because
the moot is taking the place of a coursework assest your moot presentation will be

assessed as an individual. Again, in this contexfjudgment is likely to be given by the

moot judge, an assessment being made afterwardsebyoot instructor as to whether
you have given a satisfactory moot presentation.

It follows from the meaning of the noun moot thhe tverb to moot denotes what a
participant in a moot is doing during the moot.h&ltigh, strictly perhaps, it denotes only
what an individual does in the course of his ortept presentation, it seems fair to use
it as a verb to describe everything that an indigiddoes, throughout the whole process
of preparing and performing his or her presentation

It should also be apparent, from everything we rdiseussed so far, that the verbal noun
mooting is a word used to describe the whole poéparticipating in a moot, either as

Appellant, Respondent or as the moot judge. Asrh,veooting is a present participle,

meaning ‘taking part in a moot'.

Naturally enough, the word mooter is, thereforeedu® describe each of the participants
in the two moot teams, i.e. the Appellant and Redpat. Surprisingly, perhaps, it is not

often used to describe the moot judge. The wordotreven appears as an adjective in

some contexts. Thus, it has been said that ‘aisas®ot when the issues presented are
no longer “live” or the parties lack a legally cagpible interest in the outcome’.

1.2 THE ORIGIN OF MOOTING

Dear learner, how old do you think is mooting? Wegds moot, mooting and mooter are
very old.

Mooting, today, continues a tradition which prolyallegan in England about five

centuries ago, in a relatively small geographicaaaof London. We say probably

because recent research by Professor Baker inglitee depending on how many types
of legal discussion qualify as moots, mooting mayelen older than this.

Be that as it may, mooting was a fundamental corapbm the system of education at
the Inns of Court and the Inns of Chancery, atreetvhen printed materials were non-
existent, or at least fairly scarce, and when tta a@pinions of eminent lawyers outside
court were just as important as those spoken byutthges in court. However, over the
centuries, legal texts became more easily availahtepractical legal education came to
be valued less, as the essence of legal scienoe tcabe seen as the digesting of written
authorities rather than as the shared oral leamiinige barristers. Consequently, mooting
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lost its preeminent place in legal education. laileeis only in very modern times that
law schools have given mooting at least some ointiportance that it once enjoyed in
the Inns of Court.

The heart of the system of education for aspiriagisters, which evolved in the Inns of
Court and the Inns of Chancery between about 14@01%00, was a combination of
lectures and verbal argument, rather than privatdysand written work. The system
was, as Sir William Holdsworth said, ‘a constaritearsal and preparation for the life of
the advocate and judge’. Lincoln’s Inn, Gray’s Ithe Middle Temple and the Inner
Temple, the four Inns of Court which we know todeagre already prestigious schools
for barristers by 1400. On the other hand, the bfriShancery, the buildings of only two
of which survive today (those of Staple Inn andridad’s Inn), were where younger law
students were taught basic legal procedure, béfag moved on to one of the Inns of
Court. In all, there were nine Inns of Chanceryl®90, at about which time they came
under the supervision of the four Inns of Court.

Moots took place in both the Inns of Court andhe tnns of Chancery. The division
between lectures (which were called ‘readings’) aral argument in the Inns seems to
have been similar in concept to the division betwésctures, on the one hand, and
seminars, tutorials and moots on the other, whighused by law schools today.
Obviously, before the 1470s, when printing pressgmn to operate in England, readings
and verbal argument, including moots, were centrahe education of barristers at the
Inns, because of the total absence of printed.tBxtdessor Baker estimates that, even by
1600, more than a century after the advent of ijpgnin England, there were only about
100 law books in print!

In the heyday of mooting at the Inns of Court, dw the late 15th century and about
1550, moots would be held in the great halls ofltims, with the Benchers of the Inn or,
depending on the time of year, Utter Barristersingcas the judges, and with two Inner
Barristers and two Utter Barristers acting as ceunghese terms, as used in this period,
require explanation. An Inner Barrister was one wias still engaged in his seven years
training, attending readings and keeping commottis ks fellows, prior to being called
to the bar. Inner Barristers were so called becthesesat within the bar at moots.

Utter (that is, ‘Outer’) Barristers were ones whadhalready been called to the bar,
having completed this period of training. Theseodtoutside the bar. Benchers were
barristers of at least 10 years’ standing who hadipusly been Readers, but became
Benchers subsequent to giving a series of readinga statute. The main task of the
Benchers was to sit on the bench and take theoparbot judges. Because of the relative
seniority of the Benchers and the Utter Barristarg] because of the importance of oral
opinions in the tradition of the bar before abobbQ, it was not unknown for opinions
given in moots actually to be cited in the count$\festminster Hall.

Having reached its heyday between about 1500 ab@, Ihooting began to decline in

the Inns of Court in the latter half of the 16tmuey. Holdsworth attributed this decline
both to the growing availability of printed textadato a growing indifference to legal
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education in the Inns of Court, whilst there wasneyto be made by the would-be
educators in Westminster Hall. Selfishness on #r¢ of the educators and laziness on
the part of the students, in other words. Holdsldhustrated this point by reference to
two sets of judges’ orders, one from 1557 and aoenf1591. The former, which
indicates a flourishing mooting culture in the IrefsCourt, was obviously issued by the
judges in response to excessive enthusiasm in ngot the part of the Readers and
Benchers. The orders basically said that no modggs were to argue more than two
points (presumably so as to give the student harsi@ chance) and that moot problems
were to contain no more than two arguable points.

By contrast, the second set of judges’ orders,etlfioem 1591, expressed concern that
moots, which were ‘very profitable for study’ wdveing cut short because the readings
which preceded them were finishing too early inldgal terms. Growing indifference on
the part of the students was shown by the fact thdtincoln’s Inn at least, a system of
deputising had grown up, which was countered atleace in 1615 by the Benchers
threatening to record the deputies’ names, rathan those of their principals in the
record book of mooting exercises.

That mooting had not died out completely by thdyepart of the 17th century is shown
in the reminiscences of the antiquary, Sir Simobdswes (1602-50), of the Middle
Temple, who recorded his experiences of mootingh las a student and as an Utter
Barrister, in the early decades of the 17th century

| had ... twice mooted myself in law-French beforeas called to the bar, and
several times after | was made an Utter Barristasur open hall ... And then also,
being an

utter barrister, | had twice argued our Middle Téameaders’ case at the cupboard
... and sat nine times in our Temple Hall at thedhe and argued such cases in
English as had been before argued by young gemntleore utter barristers
themselves

... For which latter exercises | had but usualag and a half’s study at the most,
everpenning my arguments before | uttered them,sahdom speaking less than
half an hour in the pronouncing of them.

By the end of the 17th century, however, mootings va#l but dead as part of any
organised educational system of the Inns of CoAlthough it is a generalisation, it
seems that, from the latter half of the 17th centdght up to the middle of the 19th
century, students were generally left to their o@sources in educational terms, and this
included mooting.

There were exceptions, of course, where mootingdea® on a voluntary basis, rather
than as part of the formal training of a barristesrd Mansfield (1705-93), the Chief
Justice of the King’s Bench for 32 years from 17f8,example, organised a mooting
club while still a student, and it was recorded titéiey prepared their arguments with
great care ... [Lord Mansfield] afterwards [findjng many of them useful to him, not
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only at the bar, but upon the bench’. Sir SamuehiRp (1757-1818), Solicitor General
from 1806—07, also briefly organised a mootindchs a student, with three friends.
The four of them divided up the roles of judges awdinsel unusually, by modern
standards, but presumably this was done in ord&ki account of there being only four
participants in all.

One argued on each side as counsel, the other ¢ted #éhe part of judges, and were
obliged to give at length the reasons of their sleos. These seem to have been very
much the exceptions, however. In the lat8 ¢6ntury, Sir William Holdsworth, who had
spent so much time researching the educationakmegstof the Inns of Court when
mooting was in its heyday, deplored the fact thatt enough attention was paid in his
own time in university law schools to practical eiges such as mooting.

The sacrifice of the old system destroyed to aelaegtent that organised discussion
which prepared the students for actual practiceumnmodern system, it does not take the
place which it once took, unless, as at Oxford a@ndne or two other places, the pupils
are wiser than their teachers, and set up for tek@s a moot club, which reproduces
some of the advantages of that old system whictBérechers of this period were too

selfish to maintain.

The picture in the Inns of Court was slightly diffat by the late 19th century. In 1875,
Gray’s Inn formed a ‘moot society’, its moots beiagended by members of the other
Inns of Court and formal moots began to be helthenhall of the Inner Temple in 1926.

Nowadays, when mooting sometimes forms part of @arss of legal study in many

university law schools, we can see that the impodaattached to mooting has, in one
sense, resumed its rightful place.

In Ethiopid, no study seems to have been made regarding wittm@v moot court
started. However, we have reports of Ethiopia’digaation in the Philip J. International
Law Moot Court Competition. Ethiopia was the fifdrican nation to participate in the
Jessup Competition. It was also the first non-USntéo advance to the Final Round,
earning the distinction of “Runner-Up”. In 1971 gkt years after the foundation of the
Faculty of Law at Addis Ababa University (then meésl to as Haile Sillassie |
University), Ethiopia was represented in the JesSompetition by a team of three
students: Yewondwesson Mekbib, Hagos Haile, andBerk Shimellash.

The following year, Ethiopia was represented in thernational rounds by a team
comprised of Goshu Wolde, Abdulwassie Yusuf andefes€habo. The team advanced
out of the preliminary rounds and went on to coragainst the University of Miami in
the Final Round of the competition. The Final Roln@hch declared the University of
Miami winner and awarded the trophies for best mhcand best oralist to the

% This account about Ethiopia is taken from the seusd’ Anniversary Jessup Reporter,
Anniversary Volume Commemorating Fifty Years of Palip C. Jessup International
Law Moot Court Competition, International Law StateeAssociation, March 2009

Appellate Moot Court: Notes and Materials (Jun@%0 7



Ethiopian team. It was this year that Ethiopiaaseecord in becoming the first non-US
team ever to earn the rank of the Runner-Up irhtsry of the Jessup Competition.

In 1973, a team consisting of Elias Nour (writertloé first part of this course), Assefa
Chabo and Birhane Jila represented Ethiopia. Tineh974, the Ethiopian team returned
to the Jessup stage with Elias Nour, Mesfin DessteMusa Hussien, again advancing to
the Final Round. That year, Ethiopia won in thel onatch, but ultimately lost to the
University of Texas on the basis of the teams’ maéahgcores. However, the Ethiopian
team was declared the winner of the Internationaisidn and Runner Up in the over all
competition.

After a long period absence from the Jessup tmaditk005 saw the return of the
Ethiopian teams to the Jessup stage. In 2005, m feam Bahar Dar University
comprised of Zelalem Yibrah and Mekdes Assefa sapreed Ethiopia. In 2006, 2007,
and 2008 Ethiopia has been represented by teamsAddis Ababa University: Awol
Allo and Meron Kassa; Blen Asemrie and Gedion Timots, and Michael Sehlu and
Timker Teklehaimanot respectfully. In almost akske years, other Universities such as
Bahir Dar, Jimma, and Haromaya have gone to WasiingDC for preliminary
selections.

One of the country’s greatest milestone’s to d2®®9 marks the first year Ethiopia ever
held National Rounds. Five public universities cemepl, a truly impressive level of
participation for an inaugural national competitiohhe team from Addis Ababa

University, comprised of Elias Biniam, Yishak Metwaand Misgana Kifle won the

2009 National Rounds and advanced to WashingtontodD€present Ethiopia in the 50th
Anniversary Shearman and Sterling International riRisu The team from Bahir Dar

University to which | was a part as advisor, on titleer hand, became the “runner up”
and best oralist winner as a result of which it wadted to the place to attend the
exhibition round competitions.

Nowadays, moot court is becoming a culture in #we $chools in Ethiopia and we are

participating actively in national, regional andeimational moot court competitions of
different subject matter.

1.3 COMPARISON OF A MOOT WITH RELATED ACTIVITIES

Overview

Dear learner, so far we have tried to see the mgasfia moot and associated key terms.
It is our strong belief that you are by now wellaa@ of the matter called mooting.
Following, let us take few minutes to compare apdt@ast a moot with two related
activities, namely mocking and real court practldave a good time!
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1.3.1 Mooting vs. a Mock Trial

Dear learner, what is a moot? We hope now you ethnvhat it is and what it is not. If
you have any doubts on this, please immediately the previous pages before you
proceed further.

A moot can be contrasted with a mock trial. But inka mock trial, dear learner. Well, a

mock trial is an adversarial exercise intendedett the evidence in a hypothetical case
set in a hypothetical court. In other words, a mvek is designed to establish the facts
of the case. The skills which you need as a maaterto some extent, similar to those
which you would need as a participant in a modi.tiThere is, however, a fundamental

difference between a moot and a mock trial.

By contrast, with a mock trial, the participantsaimoot have to assume that the evidence
has already been tested, and that the facts afase have been determined, as set out in
the moot problem. Rather than being designed tothiesparticipant’s ability to argue a
guestion of law, as in a moot, a mock trial is desed to test the participant’s skills of
handling and presenting evidence, and examiningsseexamining and re-examining
witnesses.

We do not discuss the meaning of these terms iaildet this material. If you need
further on these terms, please find your lectureesx@n the Law of Civil Procedure
where you would find a basic discussion. Howeverpreef explanation may be
appropriate, since it may serve to clarify how eliéint the skills employed in a moot are
from those employed in a mock trial. Examinatioexamination-in-chief, as it is also
known — is the questioning of a witness on oathth®y advocate who has called that
witness. Cross examination is the questioning efslime witness by the advocate on the
other side in order to reduce the impact of then@gs’s evidence; and reexamination,
which is confined to points arising out of the @-@xamination, means questioning by
the advocate originally calling the witness in ord® explain any apparent
inconsistencies shown up by the cross-examination.

One way of getting to understand the differencevbeh a moot and a mocktrial is to
note that moots are almost invariably set in appeltourts, where the judges are asked
to dispose of an appeal on a question of law. Mdeks, on the other hand, are set in a
court of first instance, where a judge or jury gked to make findings of fact on the
evidence and to apply established law to those fatiorder to produce the verdict in the
case. You can, thus, think of a mock trial as beim@ne sense, the reverse of a moot. In
a moot, the emphasis is on the legal argumentiaradmock trial, the emphasis is on the
factual argument.

1.3.2 A Moot Court VS. a Real Court

Dear learner, by now we are sure that you haveod gnowledge of a moot and a mock
trial. Also, surely, you have heard of a real cauth as the Federal High Court or the
Federal Supreme Court or the Tigray National Regi&tate’s Supreme Court and so on.
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All these are real courts. Just take two minutes think of what possibly any of these
real courts and the doings of participants in thesats are? What do you think is the
difference between such real courts and a moot2our

Judge Kozinski writes:

In real court, the advocate’s focus is on winning tase for the client. The client’s

and lawyer’s interests almost always dovetail fgolawyer isn’t happy unless the

client wins ...

Moot court is much different: the advocate hasmerest in the outcome of the case;

his interest is entirely personal — winning prdtsehis performance ...

Experienced lawyers do, of course, use their wit @marm to win the trust of the judge
and jury. But, this is not an end in itself; itagneans for winning the case for the client.
Personal charm, the ability to give good answersqtestions, the subtle art of
intimidating judges with veiled warnings that thejll look foolish or unprincipled if
they reach a particular result — these are meretgesof the tools in the advocate’s
arsenal of persuasion. But, persuasion is an dk distinct from any of the techniques
used to persuade; ... What this means is that welcaost never tell how persuasive an
advocate is, unless we actually let him try to pade us. But this is precisely what moot
court judges are told not to do: Judge not the therf the case, they are told, but the
effectiveness of the advocates. (check book tdareescope of the quotation)

Quite apart from the differences between Americach Bnglish law degrees, even in a
moot in an English law school, the importance &iealcto non-legal skills in that moot

may vary, depending on the reason why the moogirsgbheld. More importance may be

attached, in a competitive moot, to non-legal sHitlan in a moot which forms part of a

course of legal study. Mooting is essentially toseen as a game, which is saved from
pretentiousness by the fictitious nature of theugds of appeal. In addition, as the
passage above makes clear, the moot judge and db&ers have different objectives

from real advocates and real judges. Moot judges empected to pronounce on a
different type of issue from those on which realges pronounce. As Judge Kozinski
states, moot judges usually pronounce on the natloér than on the law.

So much for differences of objective between a ceairt and a moot court. In terms of
physical appearance, the moot court can hardlyxpeated to match the real courts.
Occasionally, it can be witnessed that moot judgesl mooters attempt to lift,
momentarily, the veil between the hypothetical moourt and the reality of legal
practice. On one occasion in England, for instaacmoot judge asked one moot team
why the case in the moot problem had been initiatettie High Court of Justice, when
the damages claimed were so small that the actigitato have been brought in the
county court. On other occasions, students hawesl td avoid tough questioning by
asking the moot judge’s permission to take thdieft’s further instructions’. All such
incursions into practical reality add interestiie thoot and may lighten the proceedings,
but they, typically, serve no useful purpose addally, are to be avoided.
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1.4 WHY SHOULD LAW STUDENTS MOOT TODAY?

Dear learner, as a student, the question of whysjmuld moot at all will have some
prominence in your mind. This will be not only bese you have no choice at all as to
whether to moot or not, the moot forming part ofiyoourse of legal study, but also the
moot will be worth the considerable effort it witlertainly involve. Indeed, it is
increasingly common to see mooting employed, nbt tlmteach students, but to assess
them as part of a degree course. The followinghsef account of some of the purposes
of mooting.

1.4.1 Develop Legal Skills

Dear learner, what legal skills do you have conmresxcin your previous stay at the law
school? Hope quite a few. Assertively, most lawyeould acknowledge the presence of
a certain nebulousness at the heart of their skdl$awyers. This indefinable quality is
what enables the specialist, a business tax laigeexample — not you might think an
advocate at all — to be able to explain, clearly parsuasively, the practical effect of an
enormously complex piece of tax legislation to eerdl or to another non-specialist
lawyer. Mooting nurtures this indescribable abitibtyexplain what may be very complex
legal material simply and clearly. The backgroumeparation to the explanation of the
law by the business tax lawyer, say, can be thet mosute trawl through the relevant
statutory provisions or case law. By itself, thdigbto carry out this minute trawl is only
one part of the job of any lawyer, however. Beifdeao put your conclusions into a
clear written form is, again, only part of the jébr, it goes without saying that you must
be able to explain your conclusions.

Fundamental, though, is that mercurial quality einly able, orally, to explain, concisely
and persuasively, the meaning of complexities wtded only by specialists such as
yourself, eliminating all irrelevant material. Thability to interpret and present complex
legal material is a skill which can be acquiredppgctice. It is a skill which all lawyers —
not just advocates — will require. The advocateigising in land law requires it no less
than the business tax lawyer. This is because baitgwyer, in its very essentials,
involves being able to justify and explain any cguof action that you propose to take on
behalf of your client.

This task of explanation and justification also alwes the ability to withstand
interruptions from the individual or individuals twhom you are speaking. In WS
Gilbert's play, Patience, one of the characterslagxs that ‘life is made up of
interruptions!’. This may be true in ways which wan scarcely even imagine, especially
perhaps in the professional life of the lawyer. Kodoeing dialogues, albeit highly
formal ones, between the mooter and the moot jushy®lve the ability to deal with
interruptions and challenges. Such interruptionsl ahallenges, not necessarily ill
natured, however politely and good humouredly pua lfirst class moot judge, will seem
threatening enough to you, and will require youdspond effectively to them. Like the
skills required for research and presentation,ettsddls can be acquired by the mooter,
with practice. The great advantage of making agmadion before a moot judge — or a
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real judge — over discussions conducted in otheir@mments in which you may have to
explain and justify your conclusions, is that thevieonment in which you work is
regulated by courtroom etiquette.

So, mooting can give you skills of interpretatiomdgresentation, along with the ability
to counter interruption and to work in teams assiall see soon. As a mooter, you learn
to disguise the most detailed examination of thestnbechnical of material in the most
persuasive way. Skills of research and presentatienabsolutely interdependent. You
may argue that people made very good livings agdasy in times gone by, without the
experience of the moot court as students. Wel, ihitrue up to a point, but do not be
fooled. Nineteenth century barristers were knowrtake lessons from famous stage
actors of the day on voice projection and in thiéation of the ability to work on the
emotions of a jury. What they couldn’t get in laeheol, they got elsewhere! Even
earlier, as we mentioned before, mooting was a atsopy element in the educational
system of the Inns of Court and Inns of Chancery.

No doubt, these are the reasons, also, why pragpesglicitor employers in England, no
less than potential pupil masters, are usually @sged by the fact that a would-be trainee
or pupil has mooted as a student. In a 1991 acadsmnvey, half of the respondents to
the survey felt that mooting should be at leasbptional part of a law degree. Again,
practitioner respondents to the 1996 survey comdudty final year students at the
University of Warwick were unanimous in the vievatimooting is beneficial to potential
solicitors, particularly in the interviewing proces

Therefore, dear learner even if you have no désigractise law, the many skills which
we have considered here, including skills of redearreasoning, persuasion,
interpretation and presentation, all skills whiclating develops, will be important to
you whatever your chosen career.

1.4.2 Job opportunities

Dear learner, mooting can play a positive role mvming or enhancing your job

opportunities. This is particularly true of mootifay an international competition such as
the Philip J. International Moot Court Competitida which our country has an

impressive historical start.

Participation in an international mooting competitican increase your job opportunities
in a variety of ways. Experience in internationalating is a very impressive addition to
your curriculum vitae/resume. Although there areréasing numbers of students
participating in mooting competitions, it will reinaa fairly exclusive club for many
years to come, and will give you an edge over atlagplying for the same job. For all
the reasons we will discuss in this material, yparticipation will not only make you a
better candidate, but will also better prepare §wogo about the task of actually getting
the job, for example, by helping you perform walimterviews.
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International mooting competitions are great nekivay opportunities. If you are an
impressive candidate you will always do well, bavimg good contacts will be an added
bonus. You will meet new friends and new businesgacts — often the very people you
have just spent six months reading about.

1.4.3 Team work

Until now, whenever you have worked in a team asudent, you have probably had a
say in who the team members were. In many cases,tgam members will have been
your friends. It is fun to work with your friendsut when you are practising in the field
of law, you are more likely to find yourself in @am of people you do not know well,
some of whom you may even dislike.

You need to learn how to work as part of a teant tfou did not choose. Often

participation in an international mooting team wi# the first time you experience this
situation. It is not always easy, but it will prepayou well for your working career.

Employers value this kind of experience. They aaking for people who know how to

function in a team.

Teamwork is also an essential skill of the lawyss. a leader, say, on one side of the
argument in a moot, you will discuss the issueseiby the moot problem with your
junior. As a junior, you will inevitably do the sabut with your leader. In so doing, you
will tend to get to the essence of the issues whith you have to deal. No stone will be
left unturned. Both Appellants and Respondents wigh to persuade the moot judge of
the correctness of their submissions. Karl Lleweliyne American jurist, was thinking of
this in his emotive description:

Moot court work will bring you into quick contactithh a group. And, in groups of
students lies your hope of education ... In grogpkwies the deepening of thought. In
group work lie ideas, cross-lights; dispute, anacpce in dispute; co-operative thinking
and practice in consultation; spur for the weatgagure for the strong. A threefold cord
is not quickly broken: in group work lies salvation

Dear learner, it is not necessary to try to improwvethis exhortation. After reading it,
you should be able to moot till you drop.

1.4.4 Intensive Training

When you go to a moot competition, you are repr@sgryour university, your country
and most importantly yourself. For those reasonselyou will want to perform well.
To perform well, you will need to undergo intenstvaining. How much training you do
is up to you. Some teams will do several practiaot® a week for weeks on end to
improve their skills. Others will have spent howsd hours ensconced in a library
researching particular points of law and learnimg $ubject matter backwards just as Mr.
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Sebastian Machado from Universida de los Andesqi@bia), in the champion team and
best oralist winner of the 80Philip J. International Law Moot Court Competitionce
interviewed said “I have been preparing for thisoteourt for about two years in a hard
way; so this success is the result of such harckvafou will gain knowledge and
valuable skills by the time you complete this pssceand the intensive training you
undertake along the way will help you to deal wittany other aspects of your life
beyond the law.

1.4.5 International Travel

Although the various international moot competiiare structured in different ways, all
of them have the prospect of international traver those more fortunate students
whose universities are well funded, it is likelyathhis travel will be heavily subsidised.
But, even if your university is not in a positiom assist you, a moot competition gives
you a very compelling excuse to catch that travg) &nd go overseas. Having made the
investment to travel to a moot, many students takentage of their location and have a
holiday following the end of competition. This cha one of the best experiences of your
life.

For many of you it may be your first venture ousttle country, and the experience will
be life-changing. You may not appreciate it when ¥iost meet your team, but you will
be grateful to be traveling with people you know.

1.4.6 New Perspectives

In many ways, this reason is the product of all thasons listed before. You will be
introduced to many new experiences through invokmnmn an international moot. Each
new experience will force you to challenge yoursérg perspectives, an invaluable
lesson that will serve you well as you enter tlgalgrofession.

Of course, most of the benefits of mooting refert@dn this answer have been highly
instrumental and it should not be forgotten that Hitraction of mooting for most
students is the simple fun of taking part!

1.5 THE ROLE OF KNOWLEDGE OF LAW IN A MOOT

Dear learner, how do you think does knowledge @& smbstantive law influence a
successful moot? The answer to this question dependwho is assessing your moot
presentation and whether the moot is a competdne forms part of a course of legal
study or is held merely for fun. A moot judge doed simply adjudicate on matters of
law. He or she also adjudicates on the range ddeptational and interpersonal skills
which a mooter must display in order to moot susfgly.
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After the submissions of the two moot teams hawenlempleted, the moot judge will
usually give a short judgment. In the judgmentjkanin a real court, the moot judge will
not only reach a conclusion as to the legal issafedoubt raised by the grounds of
appeal. He or she will also decide which of theneaf participants has mooted the best.
However, although this is usually how a moot isigired, where a moot forms part of a
course of legal study, it may be the case thaudgment is given by the moot judge, an
assessment being made by him or her after the rasdg whether the participants have
demonstrated the legal skills necessary in orderdot satisfactorily. Whichever of these
possibilities applies to the moot in which you &king part, the question of how the
judge’s assessment is divided between the mootrenidw is equally important.

The performance evaluation criteria used quitenoiitea moot include:(1) ‘Content’; (2)
‘Strategy’; (3) ‘Style’ or ‘Courtroom Manner’, (4fPresentation and Clarity of
Argument’; (5) ‘Use of Authorities’; and(6) ‘Abiltto Answer Questions.’

To be sure of the correct type of performance aten a moot, in which you are a
participant, therefore, you should always seekitiaio a copy of the assessment sheet (if
available), showing how the performance criteri@ &eighted in the particular moot in
which you are taking part.

Dear learner, above, we have described the impmetah knowledge of the laws for a
successful mooting. But do you think that it is gibke to lose on the law and win on the
moot? Such guestions also frequently arise inioglab the several Ethiopian national
moot courts prepared in different ways. For exampleghe First Bahir Dar University
National Moot Court Competition held in 2008 in theiversity campus, the finalists
were the teams from Gondar University and Jimmavelsity. The former team
performed very well as far as the skills of preagah and persuasiveness are concerned
whilist the latter team performed very well regagliraising of various authorities. The
audience was very eager to hear the result whatkgeesult actually was.

Well, the answer to that question is a definites'y@he fact is that the legal authorities
on both sides of a moot problem should be of ropgigual strength, so whichever
decision the moot judge reaches on the law willmextessarily reflect the judge’s view
as to the skills of the mooters who presented tlanghorities. In fact, the opposite is
often true. The judge of a competitive moot betwdemw law schools will, not
infrequently, judge in favour of one law schooltbe issues of law as a way of softening
the blow before he or she then awards the modtea@ther law school.

This practice is apparently so common that mocteessometimes heard to whisper, as
they await the judgment, ‘I hope we lose this casée practice of law is different, of
course. There, we assume that the judge awardazetp the most persuasive advocate,
and that victory in a case before an appellatetdollows the law! It follows, from the
above, discussion that you should not be too doamée if you are ever presented with
an apparently unarguable ground of appeal. The hveifjlegal authority may well be
stacked against you, but you can still win the mibotou are skilful and persuasive
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enough in the way you develop what little authglggal sources), persuasive or binding,
is on your side. The judge may not agree with yawguments as to the law, but he or she
is well aware that you did not choose to arguepdicular ground of appeal and will
give you special credit for making the most of fficlilt legal argument.

1.6 COURTS IN WHICH MOOTS ARE SET

Dear learner, the imaginary courts in which moaots set depend on the types of moot
courts. There are generally three types of mootta@mmpetitions, namely, national moot
court, regional moot court, and international mootirt competitions. The examples are
the national moot court competitions organized lahiB Dar University and APAP at
national level annually, the All African Human RighMoot Court Competition at the
regional level, and the Philip Jessup Internatidreal Moot Court Competition at an
international level.

With regard to national moots, we strongly holdt tttee moots in which you are most
likely to take part should be based on Ethiopiam. [&hat being the case, the courts in
which the moot is set will usually be the High Gsuor Supreme Courts. Generally, a
moot must take place in an appellate court bectesenooters will be arguing points of
law rather than questions of fact. Indeed, thesfacé imagined to have been decided by
the trial court, as appropriate, and those findimigct will not be in dispute. Authors of
moot problems should set their moots in the Appelourts because it forces you, the
mooter, to be very disciplined in your legal metblody. Generally, unless you can
distinguish apparently binding statutes and cadgshahave been cited against you, you
will lose the legal argument.

Despite all that has already been said, the HighriScand the Supreme Courts of
Ethiopia are not the only appellate courts for &pm. Other courts in which moots are
frequently set, include the International Courloétice and the African Court on Human
and Peoples’ Rights. The former will be the setfiiga public international law moot,
and the latter for an AU law moot.

The International Court of Justice does not acyuadlar appeals, and so this is one of the
rare occasions when a moot is not set in an apeealtaurt. However, in such moots, the
moot proceeds on a hypothetical compromise betweeparties, in other words, there is
an agreement about the factual basis of the leigaute, so allowing the mooters to
concentrate on the legal issues which appear fhmset agreed facts. The same may be
true, depending on the procedure which is imagtodthve been followed, for a moot set
in the African Court on Human and Peoples’ RightsiC

Appellate Moot Court: Notes and Materials (Jun@%0 16



1.7 PARTICIPANTS IN A MOOT AND DIVISION OF FUNCTION S

Dear learner, who are the participants in a moott@oFor an effective moot, we have
mentioned before, you must have at least one mawtezach side and a neutral moot
judge. Usually, there are five players in a modte3e are: Lead and Junior Appellant,
Lead and Junior Respondent, and the moot judgeodt imeard in an appellate court, for
example, the High Court or the Supreme Court, ididlally have more than one judge
presiding, but this is a luxury usually reserved &few of the international mooting

competitions.

Moot judges will usually be legal academics or lqgactitioners and it is best to know
which type you will be appearing before. If we camlulge ourselves in a little
stereotyping, we should say that they each dismglestain general characteristics.
Practitioners have often spent so long locked ughat ivory tower they call the real
world that they sometimes take an altogether tabfistec approach to mooting. We have
even heard practitioner moot judges complain tooater, on account of the lowly sums
involved in the moot problem, that the case inrtieot problem was started in the High
Court instead of the First Instance Court. Acadsemion the other hand, might
occasionally see a moot as an opportunity to th@pntooters with obtuse points, or to
test their own pet theories or the, as yet unttieelses of their colleagues on the mooters.

Neither approach is particularly helpful to the veers and inexperienced mooter or
student. However, the more experienced, competitngter can have no cause to
complain at either approach. A good mooter must tak moot judges as he or she finds
them. Very occasionally, a moot judge will delidefg put a mooter to the sword — to

this there can be no objection provided the judge emembers to employ the scales of
justice!

Dear learner, Judges, Appellants and Respondentsoathe only persons who take part
in a moot. There are three others who may havefisignt roles to play: the court clerk,
the amicus curiae and the master/mistress of moots.

1.7.1. The court clerk (or clerk of the court)

He or she should sit at a separate table in frobnh® moot judge and, like the judge,
should face the mooters. The court clerk has mangtions to perform which are all

designed to facilitate the smooth and proper exacutf the moot. First, and perhaps
foremost, the clerk is ultimately responsible fosering that the judge will have ready
access to originals (or photocopies as a lasttesioevery authority intended to be relied
upon by the mooters. The clerk’s desk should beeas as possible to that of the judge
because, during the moot, the clerk will hand eadtmority to the judge at the moment
that it is first referred to by the mooter relying it. It is sensible for the court clerk to
have inserted a bookmark at the relevant part efatlthority, for example, at the first
page of a law report or at a particular sectioradftatute. Secondly, the clerk should
announce the imminent arrival of the judge with #heut, ‘court rise!’, at which point
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everybody in the moot court who is able to do salience included, should stand up.
Thirdly, another of the clerk’s functions is to @ timekeeper; so, if you are the clerk,
don’t forget to bring a watch with a seconds hand.

1.7.2. The amicus curiae

This person is the ‘friend of the court’, to giveetliteral translation of the Latin. His or
her role is to assist the court on specialist qoestof law, or to alert the court as to the
public policy implications of the possible outcomes case. The amicus curiae does not
represent the adversarial interests of either pérty not often that amici curiae are used
in moots. If they are, it is usual to restrict thgpeeches from the floor to a maximum of
five minutes. They are most unlikely to need mameetthan that, as what they have to
say is not a matter for dispute.

1.7.3. The master3 of moots

Dear learner, in the present context, the mastersdo the staff or student member
responsible for organising the moot and presenthat moot to ensure that it runs
smoothly. The tasks of the master or mistress astmbefore, during and after the moot
are as follows:

a. Well in advance of the moot

* In the case of a national or international contipetmoot, pay any fee. Where required
by the rules, select a workable moot problem. @at,fthis is often a requirement of
competitive moots.)

» Choose your mooters, appoint a date and timeh®moot, invite a moot judge (the
judge will appreciate it if the moot problem isan area of his or her expertise) and book
a venue for the moot.

» Exchange authorities with the other side.

» Make arrangements for providing refreshmentsiermoot judge and the

mooters.

» Book a venue for taking refreshments.

b. Just before the moot

* Photocopy the moot problem for distribution te trudience.

* Set out the moot court, complete with lecterns.

* Provide drinking water for the mooters and theotjodge.

* Provide the mooters with gowns, if appropriate.

* Provide the moot judge with any guidelines amdamt assessment sheet,
for judging the moot.

* Place a Moot In Progress notice on the dooréanbot court.

% Note that the word ‘master’ is used in differeantexts in this material; so please try to undexiain
line with its context.

Appellate Moot Court: Notes and Materials (Jun@%0 18



c. During the moot

* Introduce the moot and welcome the moot judgethadiudience.

* Deal with any emergencies, for example, obtrusiese outside the moot
court.

d. After the moot

* In a national or international competition, infothe organiser of the result
of the moot as soon as possible.

* Put up a notice in the law school thanking thetars, and any other
participants in the moot, and congratulating or soserating with the
mooters over the result.

» Thank the moot judge by letter. This will be agpated by him or her far
more than you may realise.

1.8 STRUCTURE OF A MOOT

Dear learner, how do you think is a moot struct@r&tructure of a moot concerns two
points. The first is that of the moot problem itsétl is almost universally the case that
this is divided up into two entirely self-containgcbunds of appeal, from the judgment
of an imaginary judge at first instance, the intamtbeing that one person on each side
will argue each one. As mentioned before, the gilsurf appeal always raise questions
of law, rather than questions of fact.

The second level is that of the proceedings inntlbet court. The most basic division in
moot proceedings is between the presentationseohtboters and the judgment of the
moot judge or judges, once those presentations leee made. So far as the judgment is
concerned, you may find that this is dispensed,witiere the moot is forming part of a
course of legal study. The presentations of thetere fall in a particular order, which
may vary slightly, according to the rules of theahim which you are taking part.

The order of the proceedings usually is as follo@#$e conventions of standing and
bowing, and so on, are obviously inapplicable whemg of the participants, judges or
mooters, are prevented from doing so through disabi

Before the moot presentations take place, the njuolge will have come into the moot
court, bowed and sat down. (This bow is no mora thanod.) Bowing in return, the
mooters sit down, until the first to speak, as ddtelow, is called upon to do so by the
judge.

(1) Lead Appellant: The Lead Appellant is to be taken to refer talieg counsel for the
Appellants. Once standing up, the Lead Appellankeaéhis or her submissions on
his or her ground of appeal and, having done sb,swidown again at the judge’s
invitation, in order for the judge to invite thenjor Appellant to make his or her
presentation.
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(2) Junior Appellant: As above, this is in fact the junior counsel the Appellants.
Again, he or she will sit down at the end of hisher presentation, in order for the
judge to invite the Lead Respondent to make hiseopresentation.

(3) Lead Respondent As above, this is in fact the leading counseltfier Respondents.
As above, after having made his or her presentatlom Lead Respondent will sit
down, in order for the judge to invite the JunioesRondent to make his or her
presentation.

(4) Junior Respondent Again, this is the junior counsel for the Respemig. After
having made his or her presentation, the Juniop&etent will sit down, to allow the
judge to do one of the following:

(a) in some moots only, to invite the
Appellants to reply to the Respondents’ submissions

(b) to allow the judge to deliver a judgment imnaeiy; or

(c) to allow the judge to announce that he or stieadjourn the moot for a few moments
to compose a judgment; or

(d) as mentioned above, simply to bring the prdoegs to a close, where the moot is
taking the place of a coursework assessment.

We would make a number of points regarding eacthes$e. First, the timing of the
presentations of each of the mooters can varynagaiording to the rules of the moot. In
principle, the timings should not include the tithat the judge takes in asking, and the
relevant mooter takes in answering, questions. Wewedhere are special considerations
in these areas in certain competition moots. Sdgptite rules of the moot may provide
for the order of presentations to be varied. Itiddae, for example, in the order of, Lead
Appellant, Lead Respondent, Junior Appellant, JuriR@spondent. Or again, Lead
Appellant, Lead Respondent, Junior Respondentoduippellant. Thirdly, especially
when the moot is forming part of a course of legaidy, there might not be a full
complement of four mooters. This is only practieaibleach ground of appeal is entirely
self contained.

Fourthly, while you are actually making your presgion, the moot judge may call upon
another of the mooters appearing before him oraherask him or her for their opinion
on the point which you have just made. If this Fapp sit down immediately. Equally, if
you are the other mooter asked to comment in ttag, imake sure that you do so
standing up. The golden rule is that, if you cagsitally do so, you stand to address the
moot court.

Bearing these points in mind, our final point wolld this. Avoid interrupting another

mooter’s presentation at all costs. If, howevelisiabsolutely necessary, for example,
because of illness, make sure that you stand wmotso, bringing all your powers of

charm to bear and observing the rules of etiquettefault.

In some moots, where there is no element of cotnpretor assessment, certain further
variations to the above may be permitted. Therehtrig an audience, for example, in
which case the judge might invite comments fromabdience regarding the law. This is
fairly rare.
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1.9 APPELLANT’'S RIGHT TO REPLY

The answer to the question of whether the appehast the right to reply depends
entirely upon the rules of the competition or assest. If, as an Appellant, you have a
right of reply to the Respondents’ arguments, ieggovithout saying that, when the
Respondents are making their own presentationssigould annotate the points to which
you may wish to make reply.

However, do not feel obliged to exercise your righteply if you are content that there is
nothing in the Respondents’ presentation to cagbdapon your main submissions. If
the moot judge offers you the opportunity to re@iich he or she generally will where
the rules allow), it can leave a positive impresdio reply ‘My Lord/Lady, | am content
to rest on my earlier submissions’, or words tot tifect. On the other hand, if you
suspect that the judge would prefer it, the wisesirse may be to use your right of reply
and thereby ensure for yourself the last word @enrtiatter. Even if the Respondent has
made no strong points to which you feel compelledeply, exercising your right of
reply gives you an opportunity to point out the tessses in the Respondents’ case
and/or to reiterate the strengths of your own.

1.10DIVISION OF THE ROLES BETWEEN APPELLANTS AND RESPON DENTS

Dear learner, in the above sections we have sedrotle of the participants in a moot
court are the appellants and respondents. Theteipants have different roles to play in

the moot court. These roles may either be allochyethe rules of the competition or by

the rules of the assessment. If there is no elemenbmpetition or assessment in the
moot, some procedure neutral to the moot teams beuatlopted, such as the drawing of
straws for roles.

It is contended that mooting shares many featuresinmon with a team game. Mooting
is, therefore, subject to certain rules of fairypl#/here you are participating in a moot
which is taking the place of a coursework assessrtign master or mistress of moots, in
other words, the member of staff responsible ferrttoot course at your law school, will
allocate the roles among the participators. In ¢litagtion, the question of fair play in the
selection of the participants and the roles they ploes not arise. However, where the
moot is being held for fun, or as part of a contjmetj it does arise and is a matter which
is likely to be covered in the rules of the comipeti. If the moot problem is distributed
centrally, under the rules of the competition, ttie& mooters’ roles should be allocated
centrally.
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In the absence of a specific rule, fair play densatit, if one team, or one law school,
chooses the moot problem, then they, or it, shofflet the opposing team or law school,
as the case may be, the choice as to which sitte@rgument to take.

1.11 BALANCING THE NEED TO MAKE A CASE AND TO CHALL ENGE THE
APPELLANTS' POINTS BY THE RESPONDENT

Dear learner, we have already mentioned that omécipant in a moot court is
Appellant. As respondent, you have to strike arxadabetween presenting your own pre-
set points and giving reply to the specific argutaesf the contending party, i.e. the
Appellant.

Owing to the limited amount of time available fegament, it is not generally advisable
for you to spend time at the beginning of your preation replying, in debating style, to
the submissions put forward by the Appellants. dadi your submissions should be
made, and brief responses to the points raisedhdppellants should be incorporated
into your submissions as your presentation progeess

If you were to act for the respondent on a realeapjn a real court, there would, in
theory at least, be no need to make out a posiage of your own, as such. The appeal
brought by the other side would be dismissed, wexe able successfully to discredit
every one of the points on which the appeal had H@eught. However, in practice,
submissions are unlikely to persuade the courtsgsnteey go beyond the somewhat
negative process of merely gainsaying every onth@fAppellants’ arguments. A real
appellate judge, and a moot appellate judge, ns, ledl be far more likely to be
persuaded by your submissions and to dismiss theahjf there are positive reasons for
preferring the Respondents’ arguments. In othedsydhe hearing of an appeal gives the
Respondents another opportunity to put forwardsthengths of their case and should not
be viewed restrictively as a mere technical exerdrs reacting to the Appellants’
arguments.

1.12 LIAISING WITH COLLEAGUES AND KNOWING THEIR ARG UMENTS

Dear learner, as we said, on each side of the mmatt team, there are two parties,
namely, the Senior Appellant and Junior Appellanttbe one hand, and the Senior
Respondent and Junior Respondent, on the other. l@mdwhat type of cooperation
should exist between the teammates of each side?

As a member of each moot team, you need to be etqdawith the submissions that
your colleague is going to make, particularly iéyhare controversial. It is certainly not
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unusual for the moot judge to discuss, for examghe, submissions of the Junior
Appellant with the Lead Appellant. An illustratiar this is the exchange between Scales
LJ and Felicity Fowler Lead Appellant: My Lord, ngarned junior will be contending
that the issue has been before the courts on aemushlbccasions. Indeed, he will also be
arguing that the existence of such a tort is coasisvith principle.

Scales LJ: | am always open to persuasion. Inigedtvery much doubt that such an
argument would be advanced very often but | rediaeyou are bound by the moot
problem. But, anyway, please continue.

This is almost at the beginning of the moot. Walkhyou would agree that it would have
been a very bad start to Felicity Fowler’'s presigonafor her to have had to admit that
she had no idea what her colleague’s submissiome g@ng to be. In fact, she coped
well by showing that she knew that Neil Wright wagsing to rely on cases which
supported the existence of a tort of procuringeabin of trust. She was, therefore, able,
very diplomatically, to correct the moot judge’serion that the issue in Neil Wright's
ground of appeal had never previously been befosmwat, and to suggest that the
argument was not as novel and unorthodox as tlgejagdpeared to believe it was.

Nevertheless, it would have been very unusual,sandioubt unfair, for the moot judge to
have asked her to develop her colleague’s submisia the second ground of appeal
any further.

Having said that, in a number of mooting competsiosuch as the Philip C Jessup
International Law Moot Court Competition and theldBes International Law Moot
Court Competition, there is no rule to prevent itih@ot judge from doing precisely that.
Many mooters in these competitions have, thus, dotlemselves having to deal with
points that their colleagues have researched agphped, but of which they knew very
little. Obviously, it is not going to be possible know your colleague’s submissions as
well as your own, but you should know at least ghbstance of their submissions. You
would be extremely unfortunate were the moot judggudges to insist that you dealt
with these submissions in detail. The chanceslratytour colleague, who is probably
sitting there wondering what on earth he or shgoiag to say if you are forced to cover
all of his or her arguments, can then breathelacigelief.

Even in a competition or assessment where youluahe to assume responsibility for the
submissions on one ground of appeal, it is stillcaurse, important to liaise with your
colleague, so that you do not say anything whiahflmis with their submissions. There
are few things worse, in the context of a moot @néstion, than to be half way through
your submissions and to hear the moot judge say, Afemu, isn’t this submission
inconsistent with the ones just made by your Le2iderhe moral is to give your
presentation a trial run with your colleague, iderto discover whether either of you are
arguing inconsistently on any point. Obviouslyydu are, then one of you is going to
have to alter his or her submissions.
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1.13 RULES OF FAIR PLAY TO BE OBSERVED IN MOOTING

Dear learner, one of the important differences betwmooting and litigation in a real
court, on one level at least, is that mooting ibécseen as a game. Since the characters in
a moot problem are entirely fictional, no libertyillwbe lost or lives ruined as a
consequence of the quality of a moot presentation.

It follows from this proposition that there areteém rules of fair play, which is, perhaps,
especially important to observe when you are ppdimg in a moot held in a
competitive context. It goes without saying thay agame must be conducted by the
players in as generous a spirit as possible arfd dignity. If your participation is not in
this spirit then, although you may not suffer tdahgiconsequences, you may incur the
censure of your friends and neighbors. Sportsmapnshot gamesmanship, is the
watchword.

Dear learner, we are here trying to address forhigebaviour which, although perhaps
within the letter of the rules of the competitionassessment, are nonetheless not within
its spirit. Since this is the case, it is not pbkesifor us to describe every form which
unacceptable behaviour could take.

There is, no doubt, a fine line between acceptablening and conduct which most
people, perhaps, would categorise as underhandedhdittle cunning never goes amiss
in any forensic setting, but in the moot court youst never cross the fine line between
cunning and deviousness. By way of illustration,skeall look at two practices which fall
into the latter category.

First, imagine you are a participant in a moot. Yleave devised an argument of
astonishing simplicity. Nonetheless, you are coceththat it has a touch of brilliance
about it. Indeed, so brilliant is this argumenttthiarequires either the citation of no
authority or, at the most, one short case only. &euconfident that the opposing team in
the moot will have no idea of what it is that yae going to argue. Just to make sure of
this, however, you decide to throw them off thens@mmpletely and to waste their time
by exchanging a list of lengthy authorities witlertn which is roughly in point but upon
which, at the time you exchange the authorities) lgave not the slightest intention of
relying.

There may be nothing in the rules of the competito of the assessment to prevent you
doing this. Nonetheless, we would submit that tothis is to ignore the spirit of the
exercise. It is, of course, quite unacceptableisolase an authority which runs to over
100 pages, which is entirely off the point and upamich you have no intention of
relying. If you attempt this, in the context of aoting competition, you should not be
surprised to receive, at the very least, an idephone call from the opposing team!

Secondly, think about a number of permutationsheffbllowing. Imagine now that you
are about to participate in a competitive moot. Bhgument in the moot presentation
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which you have prepared is mundane, to say thé. ¥as realise that, if you cite your
authorities in the order in which you intend toereo them, the banal simplicity of your
argument will be plain for all to see.

You have a bright idea, which is designed to getadpposing team worried. You jumble
the authorities up on exchange. It is a low bowlby, but desperate measures are called
for. Again, we submit that to do this is to ignaone spirit of the exercise. This is why, in
our contention, it is good practice to agree tohexge authorities with the opposing
team alphabetically, provided, as ever, that thiaat prohibited by the rules. This will
avoid any suggestion that you have acted outsielspirit of the mooting competition in
which you are taking part.

Dear learner, an important aspect of the sportshiamed mooting is to accept the moot
judge’s conclusion graciously, whether you win @sd. It may be difficult to do this if
you are fighting back tears of rage and disappantirNevertheless, to complain or, still
worse, to appeal to the national organiser, cay satve to add embarrassment to your
defeat. Ironically, perhaps, in relation to a mamten where the moot judge has fallen
into some error of law, it is still inappropriat® appeal or protest, not least because the
award of the moot need not necessarily follow #ve. |

What if you suspect the judge of bias? This is @&tnserious accusation and should not
even be raised unless you have evidence with wynichcan clearly demonstrate that
your suspicions are well founded. Cases of biadileely to be extremely rare.

Nevertheless, it is good practice to choose ascotgy neutral a moot judge as possible.
If your choice of judge might raise the merest stiep of bias (for example, the choice
of a judge who is a former student of your law sgjhadisclose that fact and give the
other side the opportunity to object to your choiceadvance of the moot. Another
method by which fairness can be fostered is toroftair opponents the option to be
Appellants rather than Respondents in any situatibere you have selected the moot
problem. Remember, you want your mooting to be sitipe experience for you. If you
win and have played foul, then your victory will Behollow one indeed. Equally, if you
lose and have played foul, then to the pangs oéalewill be added the odium of
disgrace.

1.14 ‘EXCHANGE OF AUTHORITIES’ AND RELYING ON OPPON ENTS’
AUTHORITIES

Dear learner, do you know the basic features ob@@on Law legal system? Hopefully,
you remember that precedent is a primary basia @dmmon Law court’s decision.
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Therefore, in the English-Speaking Union Moot, @sniost moots, only cases count as
authorities. However, statutes, textbooks, or otkgal literature on which one moot
team intends to rely, must also be disclosed tother side and to the moot judge. To
‘exchange authorities’ simply means to give thediscases and other legal literature on
which you intend to rely to the moot judge and turyopponents. One of the crucial
things to remember about mooting is that it is ymsponsibility to give a list of your
authorities to the judge and to your opponentsattime specified in the rules of the
competition or assessment. (Don't forget to enslogie your name appears on your list of
authorities.)

The rationale behind the exchange of authoritiehas, in the interests of a fair debate,
neither side is permitted to take the other totafysurprise. Each side must have the
opportunity to read the other side’s authoritiestider to be able to prepare arguments to
rebut them. The exchange of authorities also esathle judge to refresh his or her
memory (or to read the cases for the first time) @nprepare testing questions on them.

Failure to exchange lists by the stated time isrébgs breach of the rules of competitive
mooting and could well be punished by disqualifmat In moots which take place
within your law school, especially if they form paf your course, such a breach is
virtually certain to attract severe marking pemsilti

Every competition, apart from those which requid Ekeleton arguments (formerly

written pleadings), imposes a maximum number df@uties which may be exchanged.
For example, the English-Speaking Union Moot retrithe number to eight cases per
moot team. If you are taking part in a moot, pdgséis part of your course within your

own law school, there will also be a maximum numiveposed by the rules of the

assessment and you must find out what it is.

You are not restricted to using a minimum numbercades. Do not think that your
submissions will fail if you do not cite all yourepnitted number of authorities. It is
always better to base your argument on principte@olicy, rather than to cite authorities
which are clearly distinguishable. Generally, cas#sd in the moot problem do not
count towards your permitted number of authorities.

Dear learner, how far do you think are the citifgcases as authorities important in
moots set at the National Courts in Ethiopia sigktha High Court and Supreme Court?
Well, it is important to remember in this regare ttact that the Ethiopian courts base
their decisions completely based on the statutmslespecially the domestic ones. Past
decisions may, in fact, be raised for persuasivengEsceptionally, decisions of the
Federal Supreme Court Cassation Division can siecently be cited as precedents.
Thus, you should always respect the national lagplications and norms while mooting
set at any one of the national courts.
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Review Exercises

I. Choose the answer that best suits each question
1. The Appellant and the Respondent are best testchy the word: a. Mooter b.
Mooting c. Moot court d. representation e. nonéefabove
2. The verb to moot does not denote:
a. presenting an oral argument before the mootgudg
b. Asking clarification question to the moot judge
C. preparing a written argument for a moot
d. all of the above
e. none of the above
3. Normally, a moot cannot be made for:
a. fun b. competition c. business profit d. legatly e. none of the above
4. A ground of appeal is not/does not:
a. the legal issues argued by the moot
b. highlight particular issues of doubt in the
law
c. set in a trial court,
d. involve a real/actual case.
5. One of the following is not always a participant moot:
a. amicus curae b. judge c. lead appellant d. resgd e. none
6. National Moot court competitions are to be detaa African Court on Human and
Peoples’ Rights b. High Court c. The Internatio@alurt of Justice d. All of the
above.

Il. True/false Questions

1. The International Court of Justice looks at numirts at strictly appellate level. a. true
b. false

2. The respondent must present only its own preparguments instead of discrediting
some of the arguments of the Appelant. A. trualsef

3. In general, it is not prohibited to state thguanents /issues of your colleagues in a
moot court team. A. true b. false

4.Given that you are a competing team, giving ylegal sources to the opponent is not
allowed as it may put you in a losing positiontrae b. false

5. Moot court and mock trial are basically the samérue b. false

lll. Essay Type Questions

1. Where and when did mooting start?

2. Mention three differences between a moot andoekntrial with a brief discussion
added.

3. Mention at least three differences between atmmmart and real court.

4. What skills does mooting promote and how? Discuis detail.

5. Do you think that a moot court team which raigesater number of legal sources than
the opposing team can always win? Why/why not?
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6. What major elements does a structure of a mamdttute? Explain briefly.

CHAPTER TWO: PREPARATION, PRACTICE AND SUBMISSION I N A
MOOT *

Introduction

Dear learner, welcome to the second chapter ofpiuisof the course! As you just recall,
the last chapter has furnished you with the knogdedf the meaning, nature, history,
structure and some rules to be followed by you evimooting. That chapter is a very
good background for the present and subsequenterbap

The chapter at hand deals with principles appleatat only in the context of mooting,

but equally in legal practice and advocacy. As dwoaate in a moot or in professional
practice, you need to develop and deliver a conmgeldnd convincing argument to

support your case. This involves two major stepspaly, preparation and practice for a
moot and presentation or submission in a moot.ceavenience, this chapter is divided
in to three major parts, i.e. preparation, practiod presentation. The first sub section
deals with preparation by way of building an argatnehe second sub- section deals
with practice in moot and the third deals with sigsion in brief.

Also the value of participating in practice mootmngot be underestimated. The more
familiar you become with the experience of standiuefore an audience presenting a
submission, the more relaxed you will be when itmes to appearing in the moot
competition. As we shall also see in the subseqciespters, relaxation, preparation and
practice are the keys to performing at your besheklVestablishing your program of
practice moots, you should do so in a manner tkgdses you to the greatest diversity of
circumstances that might occur in the actual m8at. let us wish you all the best to
enrich your knowledge of the moot by reading thebéces.

Objectives

Upon completion of reading this chapter, you wéldble to:

-explain the meaning of developing an argument;

-point out and elaborate the different steps udefutieveloping or building an argument;
-elaborate the ways of practicing a moot;

-analyze the usefulness of practice masters;

-indicate the good qualities of a useful practicestar;

- mention the ways of making the most of practiaots; and

-define submission of memoranda/memorials.

* This chapter is mainly adapted from the sourceisiipher Kee(2006) The Art of Argument: A Guide to
Mooting.
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2.1 PREPARATION FOR A MOOT: BUILDING AN ARGUMENT

Dear learner, a successful mooting principally dejseon putting forward strong and
persuasive arguments. This means, you, the maositeyld develop arguments to the
degree and number required by the moot problem.

So, how do you build an argument? There are atyaokeapproaches you might take.
The method suggested below is only one option. Kewea feature of most successful
approaches is a defined structure.

Dear learner, before you start to build an argumgmmk about how you are going to
develop the structure of your argument, and mogbitantly think about how you are
going to test it. In order to do so, you shoulddwai the following basic steps.

Step 1 — Read the facts and decide instinctively wishould win.

Whenever you encounter a set of facts, you wiltinesively form an opinion of who
should win. This is human nature. Your opinion W# influenced by many factors, from
the way the problem is presented to the personpéreences that have shaped your
beliefs and values. For example, we each have warrmtions of what is fair and just,
and of what is right and wrong. These are emotive subjective responses. For most
people, their emotive and subjective responses beéllthe instinctive ones. As an
advocate you will need to either exploit or overeothese emotive and subjective
responses, depending on which side you are regnegeMour own instinctive response
will be influenced by your training. A legal eduiget trains you to have a response that
goes beyond subjective prejudice. Lawyers are tatalthink objectively. We do our
best to remove emotion from a conflict and to apply law “without fear or favour”.
Legal philosophers may debate whether ultimately it a good or bad thing, but as a
general rule it is what judges and arbitrators @akled upon to do. Once you have
identified instinctively who should win, influencéxy your legal knowledge and training,
you have the base from which you can build youmuargnts. Bear in mind that well
written moot problems will tend not to be desigsedhat one side is clearly favored, so
irrespective of who you are representing, therd & prejudices that work for and
against your arguments.

Step 2 — Identify who you are representing

At first this may seem a little obvious. Naturalfjgu need to identify which party you
are acting for! But, the question goes deeper thah You need to remember that you
are representing the client's case — not yours. eMailire that you stay sufficiently
objective so that you can identify weaknesses ur yiovn case. This is reasonably easy
to do in a moot case, but it can be much moreadlilffin real cases when you are dealing
with a flesh-and-blood client whose future may d&pen the outcome.

Over the time you spend building your arguments) yall have made a considerable

emotional investment in your case. You will feetr@ownership of your arguments and
may tend to become protective of them. While itasy important to be willing to defend
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all your arguments, it must be a “defense” andsnoply a dismissal of the criticism. In
moot competitions, this issue tends to displayfitsghin the team, particularly if any of
the team members are battling insecurities. One bmeemf the team will come up with
an argument that they think is compelling, and heomember of the team will disagree
— and the battle ensues. This process should be teebe constructive rather than
obstructive. Ideally, every argument by every teammber should be criticised, as
criticism will either confirm the validity of thergument or lead to its improvement.

Step 3 — Compile a list of arguments

Now, you are confident and comfortable that yourapgresenting a party and not simply
your own pet arguments, begin compiling a list @isons why your side should win.
These need to be reasoned and supported argunidmsuntrained and instinctive
responses we talked about above are examples dafasomed and unsupported
arguments, which need to be developed. For exarfjpk, because it is right” is not a
reasoned argument. You need to explain why igistri

You need to immerse yourself in research. This lemwyou begin to learn the
complexities of the subject matter. Your argumemisst be supported by primary
sources, such as the law itself, and secondarycesusuch as commentaries. What
amounts to a primary or secondary source will ddpanthe area of law you are dealing
with.

You should be very careful to avoid false reasoningimple examples, it can be easy to
identify an error of logic in an argument. For exden all dogs have four legs; this cat
has four legs; this cat is a dog. However, whermptiopositions in an argument are much
more complex, it can be difficult to spot problewigh the reasoning.

It is very important to write or record your argumeas you develop them. During later
stages of the process, you will need to be ablev®w every stage of the argument’s
development. In a nutshell, then, your task isrepgare the longest list of reasoned and
supported arguments you possibly can to persuaglenmaot master that your client
should win. Structure the list so that your mostwncing points are at the top and the
really weak arguments are at the bottom. Set yuasime limit to complete this task,
bearing in mind the overall time pressures thatfaoe.

Step 4 — Imagine you represent the other side

This step is harder than step 3 as it involves marek. You now have two tasks. You
need to develop a response to every one of therengis in the list you have prepared,
thus simultaneously develop an equally reasonedsapported list of arguments why the
opposing side should now win.

Why do we do this? Some advocates argue that tlyetavhuild the strongest case for
your client is to first build the case for the atlsale. In doing so, you effectively identify
the weaknesses in your case and the challengewiffmeed to meet. Being aware of all
the weak points in your case allows you to builcbrsger arguments. Sometimes,
criticizing your earlier arguments can be an eask,tif you have already come across
authorities that support an opposing view duringryiaitial research. If you made a note
of these authorities, you can now go back to theoch ase them to support your new
arguments. On other occasions, it will not be easy, the process will take some time.
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Make sure that at every stage you are recordingdineslopment of each of your
arguments.

Step 5 — Repeat steps 3 and 4 at least five times

At first, you might think that repeating steps lahat least five times seems tedious and
unnecessary. But, do not take an ordinary appré@acdmswering your moot problem.
Most people will work on an argument until theyaleahe first obvious “clear win” for

one side. However, to use a card game analog\e #rernever any trumps in mooting. If
you believe you have arrived at the perfect argunfemyour client, you do so at your
own peril. It is dangerous simply because you hstepped developing the argument.
What happens when, while sitting in the final ofm@ot competition, your opponent
delivers an effective response to your brilliarguanent? You are unlikely to be able to
reply, which means that your opponent gets thewastl and most importantly makes the
final positive impression on the moot master. Winiteone can ever guarantee that you
will win a competition, if you follow this proceg®u will be certainly be among the best
prepared in the moot. Be better than ordinary. Emedanswer that beats the initially best
argument, then have the reply that beats thatsanoh. You must always strive to beat
your own best argument.

There is a flip side to this point that you needhiok about. Just as people tend to stop at
what they presume to be an obvious answer, thdyigmibre arguments they assume to
be bad or weak ones. If you take the time to dgv#iese arguments you will catch your
opponents unawares. They will be left speechless wprepared. It would not be
unusual if your first really weak argument ultimlgtbecomes your most effective! A
very significant advantage of undertaking step $he it forces you to come up with
innovative arguments. To beat seemingly impregnatl@ments you need to investigate
every single possible line of inquiry. This willteh take you beyond the specific subject
matter of the moot problem and into general ardabhefield of law you are studying.
This process increases your peripheral knowledgandnstrating this knowledge in
answer to a moot master’s question can often winaymoot.

This is only one possible approach you might takdevelop your arguments. However,
it is a very practical and very efficient methodt@tkling moot problems. Remember that
most international competitions will require youdct for both sides at

different stages of the moot. For example, in yiost moot you may be representing the
party bringing the claim, and in your second mbet party defending the claim.

Dear learner, the suggested five-step approaclcteiédy allows you to prepare the
arguments for both sides simultaneously.

2.2. PRACTICE MOOTS

As we mentioned during the introduction, practi€enoot is very useful. As you practice
your moot for whatever purpose it is, you will digea sense of win ship and profound
strength. That will inevitably lead you to a susés the moot. It is also good to
remember that the need for practice is importamilitypes of moots although obviously
the extent and the depth in which you do so may dapending on the purpose of the
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moot. For example, high level of practice may beemewarding for competition moots
than other moots. We shall, in this section, elateosome tips regarding how to practice
moots. Have a good reading!

2.2.1 When to Start Doing Practice Moots

Dear learner, you should begin practice moots aly @ possible in the process of
preparing for the competition. This is particulartyportant if you have little or no
previous mooting experience. If you begin to attel your arguments in the face of
guestioning, this will help you develop those arguats during the written stage as well.
However, depending on the deadline for submissioth® written document, and the
time commitment required to produce it, opport@sitto conduct practice moots may be
limited. Once the document stage of the competit®rompleted, you should focus
intensely on practice moots.

It is a sensible idea to allocate the responsybftir scheduling practice moots to one
person within the team. This person will need tsuea that everyone participates in an
equal number of practice moots. The same persandibe responsible for coordinating
moot masters.

We discuss the different types of practice moottarasyou should look for below;
suffice to say you should aim for as many differenés as possible. As ideally you will
have a large number of moot masters, one poinb@fdination is essential.

2.2.2 Who Can be a Practice Moot Master?

Dear learner, there are absolutely no qualificatiorecessary to be a practice moot
master. This means that not only do practice maoadtens not need to be experts in a
particular area of law, they need not know anythédgut the law at all! There is no
reason why parents and friends should not heatipeamoots. You will, of course, need
expert moot masters as well, but having moot mssteith different skills and
backgrounds can be extremely useful.

The purpose of practice moots is twofold. The mofeen you actually say your

submission aloud, the more comfortable you will dmee. Secondly, practice moots
should expose you to the different twists and tuhas you may experience in the actual
moot. The moot master will be the source of thesst$ and turns.

a. Variety is key

Moot masters, along with your opponent’s submissiare the principal and most
unpredictable variable in a moot. Everything elsewt the moot is a constant. You know
how long you will have to deliver your submissioviou know the content of the

problem. Because these aspects are completelyctabli, they are very easy to
incorporate into your preparation.

Different moot masters will need to be handlediffecent ways, as you attempt to steer
them towards asking the questions you wish themagk. You learn this skill by
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experiencing as many different moot masters asilplesd/1oot masters must be handled
in different ways because they have different psabbes. People will naturally react
differently to particular submissions; some may motnediately grasp the argument,
while others understand it instantly. Some mootteraswill have prepared, and others
will not have even read the first page of the malker There will be those who are
genuinely interested in your innovative approacid, athers too beset by preconceived
ideas to listen to an argument they had not prelWoeconsidered. This is why you should
engage as many different practice moot mastersssiype.

However, do not worry if you only have a limitedmiber of practice moot masters to
call upon. Ask them to adopt different persons etiste they moot. For example,
sometimes they could be very interventionist, amdadher occasions almost mute.
During some moots, they should concentrate on thiestantive content of your
submissions, and in other moots simply critiquerymesentation.

b. Using experienced moot masters

Although anyone can be a moot master, there are¢ masters with particular experience
that will be most helpful to you: previous partiaigs of the competition; students with
experience of other moots; your lecturers; and entirand professionally intimidating
legal practitioners.

Previous participants, the alumni of the competitiare particularly valuable as moot
masters because they have direct experience ofcgonpetition environment. They will
be able to replicate the conduct of real competitreot masters. They are also likely to
have been through a similar training process todhe you are currently embarking
upon. Although the currency of their knowledge loé tsubject matter may wane over
time, their critique of your substantive argumenii$ be invaluable.

Similarly, they will be able to provide advice onw presentation skills. Students who
have experience of other moots and your lecturalisb& able to provide you with
criticism of the logical coherence of your substamtarguments and general advice on
presentation. Professionally intimidating legalgbiteoners can add an extra dimension to
your practice moot preparation. Typically, theylvoé renowned experts in the relevant
field of law, such as judges or eminent acadenMany of these people will be more
than happy to hear a practice moot for you. Bus ltkely to be only one moot, so you
should schedule the moot when it will be of mosidj.

To ensure that you are not wasting their time arrgpit is best to schedule moots with
these moot masters in the final stages of yourgregipn. Moot masters of this kind will
be most like the real moot masters that you witlamter at the competition, as they will
generally come from the same echelon of the legafepsion. In the competition itself,
you will be appearing before very senior judges arder prominent and leading
members of the international legal community. Asansequence, these particular
practice moots can be very valuable. Because ditiaence of the moot master, these
practice moots take on a greater importance. Thean® you will experience more
tension, more apprehension and a heightened statereousness — all the things you
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will need to deal with in the actual competitiohid often in these moots that you will
begin to learn how to deal with any fear you mayeha

2.2.3 Making the Most of Practice Moots

Simply, doing a practice moot will benefit any peigant. It is how you utilize the
practice moot experience that will distinguish yqureparation from others in the
competition. Make a list of all the questions yavé been asked during your practice
moots. As a team, compile a group list and theoudis the best answer to each question.
Remember that appropriate answers may vary depgratinthe context in which the
guestion is asked, but the basis of the answerpnabably always be the same. In this
way, the team as a whole will get the benefit dfective knowledge and experience.
Everyone in your team should be regularly readimg list and using it to improve their
individual submissions.

a. Record the moot

If you have the resources available, it is a gatehito record your practice moots. A
video recording is a very useful tool for a postatnanalysis. If everyone is aware the
moot is being recorded, it will curb their inclir@at to interrupt the moot to offer

comment or criticism. Afterwards, you can simplyiesv the videotape, pause it
appropriately and discuss how a particular questi@as answered. When you are
preparing to videotape a moot, you should ideatigigion the camera in such a way that
you can see all advocates at once. This will alf@eple to review their body language
when they are not actively participating. It can sagprising how often advocates are
certain that they were paying attention throughtihwe moot, but the video footage
suggests otherwise.

b. Inter-university practice moots

In some competitions, there may be an opportunityonduct practice moots with other
university teams before the competition itself. 8tmes referred to as “pre-moots”,
these are often amongst the most valuable practocgs your team will do if they are
conducted in the right manner.

A pre-moot provides an opportunity for you to testurself against an unfamiliar

opposition. Mooting against your own teammates xgua false environment, because
you are already intimately acquainted not only witkir arguments but with how they
will run those arguments. As a consequence, yogporese, even if you are genuinely
responding, will always have an element of prenadidin.

In a pre-moot, you will be familiar with most ofdélarguments that will be raised by your
opposition, but how they are actually presented & unpredictable. Thus, it is an
opportunity to really work on your ability to regmh Pre-moots inevitably raise concerns
that you will be revealing your arguments to youposition in advance of the

competition itself. While this is an understandabtencern, it is not one of any real
consequence. You should never conduct a pre-ma@instga team you know with

certainty you will be facing in the competition.
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However, you may well find that you do meet someyofir pre-moot partners in the
finals. This may at first seem a little unfortunatg may not be avoidable. There are two
principal reasons why it should not be of greatogon. First, it is very unlikely another
team will be able to implement, overnight, an argaimyou have been developing for
months. Second, if you have followed the advicesgiearlier in this book, you will
already have an argument that overcomes that point.

Despite this advice, participants will undoubtedtyl struggle with the decision about
whether or not to run all their arguments. The hate to seek an answer to that
guestion is with the moot master. If the moot maistsomeone whom you know will be
subsequently judging in the actual competitions iprobably a sound idea to run any of
your more controversial arguments. Gauge the resspomas it summarily dismissed or
did it create interest? Forget that the other tesalistening and make the most of your
opportunity. If you happen to benefit another ted®,proud that your argument was
considered worthy. Make no mistake, it will be gainf you see a team you met in a
pre-moot using your arguments in a final, but teedjits of these moots do generally
outweigh that risk.

2.3 SUBMISSION/PRESENTATION OF A MOOT CASE

Dear learner, in the previous sections we have Heerbasic steps of developing and
practicing an argument in an appellate moot cduré development of arguments, on the
other hand, culminates in the presentation or ssion of these arguments before the
moot judge/s.

Submission or presentation simply means the wayaofling over of the well prepared

and developed written arguments to the judge aademtation of these arguments orally
before the judge. The written arguments are comynierred to as memorials and the
oral ones are called oral submissions. Dear lealeteus stop here for a while and let us
take up a detailed discussion of the written subimisand oral submission in separate
subsequent chapters.

Review Exercises

1. What are the basic steps in developing a moot aegtfmDiscuss each step
thoroughly!

2. How do you practice moots? And, how useful is ititcoso?

3. What does presentation/submission mean? Discusstail.

4. What is the similarity and difference between “itiging who you are
representing” and “ to imagine you represent theeosidé? What does each
mean?

5. Mention two ways of getting the utmost benefit frtme practice of moots.

Appellate Moot Court: Notes and Materials (Jun@%0 35



CHAPTER THREE: WRITTEN SUBMISSION °

Introduction

Dear learner, in the last chapter, we have triedliscuss about the various steps of
structuring a moot argument and the advantageradtiping moots. We have also

mentioned that there are two types of submissioasjely, written submission and oral

submission. This chapter will turn to a written sudsion.

Written submission is one of the few componentsaaioots especially moot court
competitions. Most competitions require each teamswbmit a written document,
although the form of documentation required canyvaignificantly. In some

competitions, you are asked to provide a lengthymorandum of submissions,
sometimes called a memorial. On other occasionsnged only to submit a short outline
of submissions, or you might be asked to prepaasa file.

Although each of these different styles of writ@document serves a different function,
they all have a similar purpose, that is, they doyou to identify and deal with the

relevant issues. Competitions that require docusnehthis kind will usually expect you

to submit two documents, one for each side. Thegqs® of preparing the written
documents doubles as an important step in the @epa of your oral presentations,
hence it is worth preparing a written submissioarewhere it is not required by the rules
of the competition.

In some competitions, the written memorandum or oraah will form part of a
document competition. Producing the document isallsuhe first task. Inevitably,
putting it together will involve considerable freeion, and immense pride once the task
is completed. Just as your team must decide ong@umitment to the moot in terms of
time and level of preparation, you must also debio much effort you wish to put into
the written documents. Obviously, the more effayti yput in, the better the documents
you produce will be.

Documents from past years will usually be availabighe competition website, and it is
a sensible idea to obtain copies so that you cdgejuhe standard. The standard will be
very high, but you need not feel disheartened. Relnee that this is a team activity and
collectively your team will have the necessarylskilLet us immediately move on to the
discussion of the advices relating to the prepamadif a written argument which could be
applied to all forms of moots with some contexizediion!

Objectives

Upon careful reading of the present chapter, thetrstudent should be able to:
-identify and list down the major tips of writimgmemorial,

-show the application of the advices of writing amorial to your colleagues;

® This chapter is mainly adapted from the sourceisiipher Kee. (2006). The Art of Argument: A Guide
to Mooting
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-identify and explain the major components of adyoemorial writing style;

-distinguish the various rule of memaorial writingdaapply them in practice;

-define a “second document” and elaborate on thitensato be considered while dealing
with the document;

-define outline of written submission, and

-explain the meaning of a case book, especialtig@rEthiopian context.
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3.1 THE TIPS AND TRICKS OF WRITING

Overview

Dear learner, the task of producing the writtenuheents for the moot task can be highly
rewarding. It can also be difficult and frustratimyt with some thought and preparation
your team can sail through this immensely satigfyaspect of the competition. This
section examines some of the tips and tricks aggativith memorandum writing.

3.1.1 Knowing your purpose and your audience

The first thing you need to do is to identify yquurpose. Remember that you are not
writing a scholarly dissertation. Although theree amany similarities between a
memorandum and a dissertation, and your researghbeaquivalent to that done by
Masters students, your purpose is very differeeseRrch dissertations seek to contribute
or further scholarship, whereas you are simply iagya case. Rather than analyzing the
law, you are applying the law. You are not beinedsto discover a new legal doctrine,
but to explain an existing one. Always reduce y@ask to its primary purpose.

Keeping this in mind will help you produce a mudttbr document. If your purpose is
not clear, and your document is beginning to reserabdissertation, this will often be
indicated by excessive referencing. Referencingxitsemely important. However, it is
possible to put too many references in a memorandixvessive referencing detracts
from the document. It will not suggest that the gintiof authority is on your side. It is
more likely to be interpreted as “showing off” those assessing the document.

The purpose of your written submission is to argufictional case before a panel of
judges. These judges will be assessing only howyeelr document is written; they will
not be determining whether your client wins or fosa the strength of your submission.
In a moot competition, you do not need to win tlsecto win a prize. This point is
particularly important, and we return to it laterthe context of oral submissions.

Dear learner, you need to be pragmatic. Argualolya real case you are often under a
duty to run every possible argument to advance ytiant's cause — although this too
must be tempered. There is no such duty in a mowipetition. The ideal document,
which everyone should strive to create, will be tma also wins the case. But, in a well
written moot problem, it is virtually impossible tcreate an ideal document. Moot
problems are deliberately written to ensure thathbsides have an arguable case.
Furthermore, the problem will usually confine tesues to be discussed. Work within the
parameters of the problem and to the expectatibngur audience. This is what the
judges will be looking for when they assess yoususoent.

It is sometimes suggested that moot participantailghnot waste their time on weak
arguments. For the reasons noted in step 5 of dBiglan argument” under Chapter two,
the effective presentation of weak arguments ctendie a key to success. However, the
advice is not entirely without merit. Your audiengdl have particular expectations. The
readers of your document will expect to see ceraguments advanced and authorities
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cited. These are some of the prejudices any advdaaes when presenting a case. The
safe path is not to disappoint your audience andnure you deal with the expected
material. As you are likely to have a word or péget, this may mean you are unable to
cover all the arguments you have been developitygun document.

A good document will present the expected argumeaitsig with at least one or two

unique arguments. These unique arguments are whatetvyour document apart. They

must be developed carefully, and it is often easieto this in a document rather than in
an oral submission. Although ideally they should meed to, readers can flip backwards
and forwards through your submission if necessaiys is not a luxury you have in an

oral submission.

3.1.2. Setting up your document

Dear learner, in the case of moot court competitibare are competition rules governing
the length and presentation of the written memarandFor example, you may be
required to have a maximum of 35 pages with mininmight and left margins of 2.5 cm.
Make sure you read these rules very carefullyhéf page margin is defined in the rules,
set the correct margins in your document even befou start writing.

As technology progresses, this otherwise time-caomsg task is made easier and easier.
Most students will have access to powerful wordepssing programs. Learning how to
fully utilise these programs will be of great beh&d you in your immediate task — that

is, composing the written document — but also wbempleting research assignments
and as you head out into the workforce. This saatmvers some of the important tools
in your word-processing program that you will ndedknow how to use in order to
compose your written document.

3.1.3. Using styles

There are a number of functions in standard woo#gssing programs that you should
learn before writing a single word. For exampleu yeeed to know how to “style” a
document. This involves applying “style tags” toegw paragraph and heading in your
document.

The style you apply to a paragraph will determisefont type and size, the margins, the
line spacing and many other formatting featureds Tanction allows you to have a
consistent look to paragraphs and headings, witheetling to go through every line and
manually change the font or check margins. You usa the basic styles set-up in your
word-processing program for a standard documentoor can create your own style
names and give them the attributes you wish thehate. Before beginning to compose
your document, work out what styles you will ne@glpically, you will need a standard
paragraph style (probably numbered), and a diftesgyle for each level of heading in
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your document. This is very important for compiliagable of contents. You may also
need a style for long quotes that are set sepgriateh the running text.

The easiest way to create a new style is by adajgtinexisting one. If you do this, be
very careful not to change the “Normal” style inugygprogram. “Normal” is the name

given to the base style in Microsoft Word. Otheograms will have a similarly named

style that performs the same function. It is thet raf all other styles and should not be
altered.

3.1.4 Page numbering

Dear learner, a second function you should fanmkayourself with is page numbering.

In some programs, it is simply a matter of selerthis option; in others you will need to
insert a running foot. Both are straightforwardgasses. However, do you know how to
change the page numbering style in the middle ef dbcument? Or, can you start
numbering on page 5 of the electronic document? likely that you will need to do
both.

There may be page limits placed on your documeig.dlso likely that according to the
rules certain pages need not be included in that, lfor example, the table of contents or
reference list. If this is the case, those pagesldhbe numbered in a different way. You
may decide to number pages that are not includethenpage limit using Roman
numerals (i, ii, iii...). How this is done will varffom program to program, so you will
need to investigate the process yourself. Typic#liwill involve dividing the document
into sections.

3.1.5 Cross-references

One of the most important and time-saving word-pssing skills a Lawyer will ever
learn is how to automatically insert cross-refeemsnwithin a document. Lawyers are
frequently called upon to draw up a contract arehtras negotiations progress, amend
that contract several times. This may involve adgdor removing paragraphs, and
consequently the clause numbers will change. Emeé this happens, your document
should be set to automatically amend any crossaeées in other clauses. It is very poor
risk management not to set up your document inwaig, as it is easy for human editors
to overlook the occasional cross-reference. Wihniée donsequences of cross-referencing
mistakes in a moot document are certainly not es @b in professional practice, it will
detract from the overall impression of your docutnen

3.1.6 Table of contents

Most word-processing programs have the capacitgréate an automatically generated
table of contents. This is another important uséhefapplication of styles within your
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document. The automated table of contents funciwonks very simply. It tells the
computer to look for every paragraph styled as imggd, B and C, for example, and to
list them along with their page number. The talfleantents is generally the last thing
you should create in your document.

3.1.7 Avoiding common problems

There are some potential pitfalls in word-procegdimat you need to be aware of. A
document that has been set up on one computeraakybmpletely different on another

computer. This is usually because a font you h&wesen for one or more of the styles in

your document may not be loaded on the other cosnpéts a result, the computer

selects a replacement font for any missing fontss Will affect the appearance of the
text and the pagination. This problem is relative®gy to correct. You can load the fonts
you need on the other computer, or use the origioalputer to print your document or

check pagination. It is best to select commonlydusats, such as Times New Roman
and Palatino, to avoid this problem.

If the problem is more complex, it may be harderdentify and correct. For example,
your styles may be based on a particular style;Noemal” style, for instance. You may
have inadvertently and unknowingly set your stgl@a@itomatically reflect any changes
made to the “Normal” style. If the “Normal” stylenaomputer 2 is different to that on
computer 1, your document may look very differemti anay no longer comply with the
rules. For example, it may now be 36 pages, rdttaar 35. This is a situation where team
work is important. A good solution is to nominateegoerson to be the final writer on a
designated computer.

A similar effect can occur when you cut and pasie¢ from another document into your
document. You may unintentionally import a new etyito a document when you cut
and paste. You can avoid this by pasting “Text nlyithout any formatting. For
example, in Microsoft Word, all the formatting feegs of a paragraph are contained in
the hard return symbol “Y”. If you highlight thexteyou wish to copy and paste, but do
NOT highlight the paragraph symbol, you will be elib paste the text into your
document without the unwanted formatting.

If you do need to print your document from compsitether than the one on which it was
created, you can avoid printing problems by sawvimg PDF format. This should ensure
that it will print from any computer.

3.1.8 Referencing

Dear learner, have you produced research essaysebefany course? If so, you will be
aware of the importance of proper referencings kspecially important in the context of
an international moot competition. There is a realssibility that one of the

commentaries you refer to in your document has bleéwered by one of the judges who
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is assessing your document. If you misquote, ose/q@lagiarize, the consequences will
be dire.

There may be rules particular to your mooting catitipa about the form of referencing
to be used. For example, you may not be allowedsw footnotes. It is vital that you
know the referencing requirements before you bggur research. Using a referencing

style involves not only knowing the correct form @fation, it also involves knowing
how to compose your sentences in such a way thatgo follow the referencing style
correctly.

Those who commonly use footnotes or endnotes (oéfsrred to as the Oxford style of
referencing) may have some difficulty coming tamerwith the Harvard system. If the
referencing style is incorrectly applied, you cobilreferencing the application of a legal
doctrine, rather than the legal doctrine itselfeTdonsequence is that various authorities
appear to be making a statement about the actablgon rather than about the law that
applies to the problem.

3.1.9 Being organized

In the course of preparing your arguments, youikety to read and consider more than

200 different articles or texts. It is impossibte remember the details of the relevant
material from each of these texts. You need toenddwn the bibliographic details of any

resource you read at the time you actually readdbkeurce, not at the time you write the
submission. Trying to pinpoint references for qedteyour document the night before it

is due is not the best way to write a submissiamless you take a proactive approach to
referencing, you will need to devote considerabfeetonce you have completed the rest
of the document to correcting the referencing aldiematter how well you prepare, you

will always need to check the references in thalfdraft. This is an important task that

should not be overlooked.

However, there is a very big difference betweenckimg references and correcting
incomplete and inadequately prepared referenceke idare that you take an organised
approach from the very beginning.

References are such a significant element in yoat locument, it may be worthwhile
nominating one person in your team to be respomédrlcollecting references from other
team members and maintaining a collective biblipgya

3.1.10 Using bibliographic programs

Those of you who have had some experience withefargsearch projects may be
familiar with bibliographic programs. These are grams specifically designed to help
you manage your bibliographic references. Theyasentially just databases. If you

are unable to get access to one of the commerobalupts, it would be possible to
achieve the same result from any standard database.
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Databases operate by classifying information inpecdic fields or example, for

bibliographic references, the fields will includgé of resource (book, journal article,
internet, etc.), author’'s name, the title, and 30Ry entering information in this way you
are then able to determine how the information khte reproduced, and change it if
needed. For example, you may need to present wberences alphabetically listed by
the name of the author, or you may wish to listrthie date order.

Having this option is important because differesterencing styles call for different
methods of listing the information. The professiopeograms will have hundreds of
different referencing options available for you ¢boose from. Select the one that
complies with the rules of your competition and mwf the hard work disappears, as
your program will automatically set out your refeces in the required style.

3.1.11 Using a proforma reference sheet

Irrespective of whether you are using a professibitdiographic program, a database
you have created yourself, or just a list, it ispenportant that you give consideration to
how you collect bibliographic information. Whoever responsible for collating the
references within the team will find it much easiermanage that information if it is
presented in a standardized fashion.

The easiest way to achieve this is to develop &opra reference sheet. This sheet will
identify the required information, such as authtitte, type of resource and year of
publication. Every team member should complete & skeet for each reference that
they read. Although its primary function is for eeéncing purposes, with very minor
amendments the reference sheet can be a valuablentother ways. For example, the
person completing the sheet may be asked to rateefource out of five, provide a
summary or identify key words. This information Wde very useful to other team
members if you decide to rotate research areas.

Key words can be used by those writing the docurtequickly identify resources that
are relevant to the section they are currently waylon. If you are keeping any kind of
electronic record of these reference sheets, rgrankey word search will be very easy.
Here is an example of a referencing sheet thatcgyucopy or adapt to your team’s
needs.

Title:

(Article title / chapter title / case name)

Publication name:

(Journal title / book title)

Web address:

First author:

(First name / SURNAME)

Second author:

(First name / SURNAME)
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Any other authors should be noted in bold in ‘Gaheomments’ below

Date viewed:

Date (year) published:

Publisher:

ISSN / ISBN:

Citation: (Official journal citation / Case citations — alfailable inproper hierarchy)
Pages:

Rating (1 poor — 5 excellent):

Countries referred to:

Select appropriate key words:(Determine a list of key words relevant to youritop
Other: (key words not in list)

General commentsi(This should include a brief summary of main argotaé
points raised. Attach more paper if required.)

NAME :(It is important to know who completed the sheet.)

3.2 WRITING STYLE

Overview

Dear learner, have you learned before how far yaay of writing in your exams affects
your grades? If you write neatly, then you will dedtter marks, and the vice versa.
Similarly, the documents produced by your teamafonoot court competition need to be
written in a clear, consistent, flowing style. Thvdl assist readers of your document to
follow the logic of your arguments and understandrycase. Let us see some advices on
how to write memorials properly.

3.2.1 Uniformity

We each have our own distinctive writing style. iehenay be simple phrases that we
tend to repeat, and particular ways we constrysragraph. It is very easy to recognize
when different passages in one document have bagemby different people. In order
to achieve consistency and fluency in your teamkw it is important that your
document has a uniform style or “one voice”. Thae several ways this can be achieved
while still ensuring that each member of the teamtiibutes.

The simplest method is to delegate writing to patér team members. This may be one
or several people. If several people are chosem those people should write together.
This means that as far as possible they shoulzkaditting in front of the same keyboard
as the document is produced. Other team membekrdbevilesponsible for bringing the
research and arguments to be transformed into titeemvdocument. In this way, the
writers are the scribes whose job is to translageideas of the whole group into one
document.
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Delegating the writing to a group of several peopd® lead to problems. Give some
thought to the difficulties that may arise whenesalteam members are acting as scribes
and identify ways to avoid them.

Writing with one voice will not only improve yourodument but it is also a very
important exercise in learning how to work togethsra team. Those members of the
team who do the research for the writers will somes face the difficult task of seeing
their arguments written in different ways. If yorean this position, there may be times
when you find your arguments so transformed they Hire barely recognizable. How you
respond to this situation will have a consideradfiiect on both the unity and smooth
functioning of the whole team.

Whatever role you are in, you are handing over saing¢he responsibility for the
outcome to others, which requires you to have faityour team-mates. The writers must
remember that they are being entrusted to prepgreup document, and should not let
their own personal ideas overpower ideas froméseaf the team.

3.2.2. Presenting information to the team writers

The team needs to think about how the researchmensics present information to the
writers in order to minimize potential difficultiedhe information can be presented
orally or in writing.

Set rules about how written information should bespnted. For example, you might
want to list key or fundamental points that mustdféected in the document at the top of
the page. Underneath these, you could provide phaeation of these points for the
benefit of the writers. Unless they are confiddnatt tthe explanation fits the voice of the
document as a whole, the writers should resisttéhgptation to simply cut and paste
these explanations into the document.

Quotes and references should also be clearly fdshtDetermining a standard approach
that everyone understands will avoid pitfalls sashthe writers omitting a key point. If
the research is presented in a standardized wdly, the key points clearly identified,
then those points cannot be overlooked.

3.2.3 Structuring your document

Dear learner, one of the secrets of a good docynaeck for that matter an argument
generally, is to ensure that it flows logically fmopoint to point. It is not possible to
simply sit down and write a flawless document —siderable planning is required. Just
as you might follow a map in order to go somewhees, you need to map out a
framework for your document.
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One way to do this is to put your ideas on a whuggtd or some other similar thing. An
advantage of using a whiteboard is that it is veagy to change the structure of your
ideas until you find the best approach. Anotherhoeétis to use a large piece of paper, or
put each of your ideas on an ordinary sheet of paupe spread them out over the floor or
attach them to a board. It can be very helpfulde a digital camera during this process.
Taking a photo of your framework is a simple wayexfording your work.

Planning your approach is not unique to moot coitipes. It is extremely important in
other aspects of your studies, such as in exaromatA good examination tip is to spend
a few moments drawing a quick map of your anti@datnswer before you begin. Not
only does this help you stay focused when you artng the answer, but also serves to
guide the examiner through your answer. If you ouhof time in an exam, the concept
map you have drawn should demonstrate that you kmwto answer the question, and
often examiners will take that into account wheraading marks.

3.2.4 Headings and paragraphs

Dear learner, we are providing various tips of wgta good memorial. Are you
following the discussion? Well, within your docunbgou will need to guide the reader
through your submissions. This is commonly doneugh the use of headings, where
each distinct section of your material is presenteith its own heading. Some
competitions outline specific headings that mustubed, whereas others allow you to
determine your own. Ineffective headings will detrfrom the document as a whole, and
obscure the underlying structure of your argumAsta consequence, you need to take
great care when composing your headings.

A heading must clearly express the theme of thagraphs that follow. It should be from
your client’s perspective, and ideally it will bleast and concise. Different level headings
must be used in a consistent manner. You mustmigtemsure that headings of the same
level are formatted in the same way, but that theative significance and importance
are consistent within your heading hierarchy.

Well-constructed paragraphs also play an impontalet Paragraphs delineate issues for
a reader. They also break up information into corehle parts. While there is no set
length for a paragraph, it should not be partidyllang. Each paragraph should contain a
topic sentence. This is usually but not necess#mngyfirst sentence. The topic sentence
briefly introduces the point of the paragraph. Bhehould only be one main point per

paragraph. The middle sentences of a paragrapHogeaed provide evidence for the

point being made. It is important that the finahtemce is not simply a repeat of the topic
sentence, as this will give your reader the feetimgt the paragraph is going round in

circles. The final sentence should reiterate thatgay drawing on the evidence provided

by the middle sentences.
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3.2.5 Avoiding contradictory arguments

Dear learner, a well-structured document will takeeader step by step to the conclusion
you want them to reach. Frequently, you will desthy presenting a series of alternative
routes if the reader does not accept your firstgent, then you have another argument
to follow that supports your case.

A common trap is to present contradictory argumemntber than alternative ones.
Contradictory arguments suggest that there may H&ava in your case, whereas
numerous alternative arguments will lead the re&meonclude that the outcome you are
proposing is indeed the correct one. How your daminis structured will often affect
whether an argument appears to be contradictosypmsitive alternative. This typically
occurs where you have mutually exclusive arguments.

Mutually exclusive arguments are ones that canmmexist — that is, they are
contradictory. In other words, if your reader adseproposition A, they must by
definition reject proposition B. Often situationkd these will be immediately apparent,
while in other situations the conflict may be ialtly obscured by the different levels of
argument presented.

This can be demonstrated by reference to a relatsimple example. The example that
follows relates to arbitration law, but the prineip apply to any area of law and in any
dispute forum. In this example, the parties inedl\have agreed to have their dispute
resolved by arbitration. The arbitration is to tgkace in Australia. The law governing
the contract was not expressly stated and is nowsdne. The New Zealand based
Respondent wants to argue that English law gowensontract. New Zealand’s conflict
of law rules point to the application of Englishvla

As Australia is the place of the arbitration, westnfirst look at Australian law. Australia
has adopted the UNCITRAL Model Law. Article 28 ¢fet UNCITRAL Model Law
reads as follows:

Rules applicable to the substance of the dispute:

(1) The arbitral tribunal shall decide the dispmeccordance with such rules of law as
are chosen by the parties as applicable to thaautes of the dispute. Any designation of
the law or legal system of a given State shalldestrued, unless otherwise expressed, as
directly referring to the substantive law of th&t® and not to its conflict of laws rules.

(2) Failing any designation by the parties, theiteab tribunal shall apply the law
determined by the conflict of laws rules whichaheiders applicable.

The Respondent believes it can make two submissiboan argue that pursuant to the
New Zealand conflict of law rules, English law walpply; or it can argue that there was
an implied agreement between the parties that &mdéiw would apply. The order in

which these two arguments are presented will affdutther they are contradictory or
simply put in the alternative.

The Respondent presented the arguments as follows:
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The Respondent submits that this Tribunal shoupdyaihe conflict of laws rules of New
Zealand under Article 28(2) of the UNCITRAL Modehw to find that English law
governs this contract. It makes this submissiorabse . . . Alternatively, this Tribunal
should find that the parties have chosen the ldvingland to apply under Article 28(1)
of the UNCITRAL Model Law.

The arguments may have been placed in this ord=ulse the Respondent believed the
implied argument was the weaker one. There is supnption that you should lead with
your best argument, but despite the fact that bmijuments arrive at the same
conclusion, presented in this fashion they areredittory. The reason the arguments
are contradictory when presented this way is bexAutcle 28 UNCITRAL Model Law
requires the Tribunal to first look to the partiagreement, and then to apply conflict of
laws rules only if the parties have not made amgament.

By first arguing that the Tribunal should apply tenflict of laws rules of New Zealand,
the Respondent is in essence accepting that thiegpaiave not made a choice of law.
The Respondent contradicts itself by then arguivegparties chose the laws of England
to apply. If, however, the order of the submissiaese reversed the Respondent would
have two logically coherent alternative argumeiitse Respondent should first ask the
Tribunal to find an implied agreement. It is ontythe event that the Tribunal does not
accept the submission that it needs to even canside second. We can call these
“cascading alternatives”.

3.3 BASIC RULES OF WRITING

Overview

Dear learner, knowing the basic rules of writingofshigh importance when speaking

about written submissions in a moot court. Knowargl applying the basic rules of

writing may help especially when you are takingtgarmoot courts as a non-native

speaker of English language. In fact, it is eviddwdt the non native speakers of the
English language take an advantage by carefulljyaggpthe rules. Upon returning home

from international mooting competitions, some matinglish-speaking participants have
remarked with some embarrassment on the fact hleatdn-native speakers spoke better
English than they did.

The same is true of the memoranda. For exampleick geview of the document awards
for a moot competition called VisMoot reveals tlatly twice in the history of the
competition has a native English-speaking team fivshprize for a document. All other
first-prize winners have been nonnative speakecsdblbt there are many reasons for
this, however complacency is probably one of thggést factors. People from any
country can become lazy when conversing in theiiveaongue, and are more likely to
lapse into slang and colloquial expressions suchsayy the word “g’day” for “good
day”. All said, there are a number of rules thag particularly pertinent to written
advocacy. Let us take up some of these one by one.
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3.3.1 Sentence construction

Writing that is intended to be argumentative arskes/e should be written in the “active
voice.” Sentences should follow the sequence: stibjesrb, object. If you place the
subject at the beginning of the sentence, you igigmphasis. You should then place the
verb directly after the subject without any interwey words if possible. The object
should then closely follow the verb. Sentencestamiin the active voice tend to be short
and direct, which is perfect for your task. E.g Respondent breached its duty.

There may be occasions where you deliberately vwantnderstate something, for
example, when presenting a weak argument. In thiésations, it might be appropriate
for you to use the “passive voice.” The passivegaeverses the position of the subject
and object in the sentence: object, verb, subjdutse sentences tend to be longer than
active voice sentences. E.g. the duty was bredohéae Respondent.

Whether you are using the active or passive vaices important to construct your
sentences so that the order of the words doesreatecambiguity. You need to take
particular care with the placement of any modifiershe sentence. A modifier is a word
or phrase that gives extra information about amotWerd or phrase. Consider the
following example.

The food aid was ruined on the date it was recebsethe Parthian refugee agency. In
this sentence, the modifier is the phrase “by thghfan refugee agency.” It is not clear
whether the agency is doing the receiving, or theimg, or both, therefore, the sentence
should be recast to remove the ambiguity. In compentences where there are multiple
subjects and verbs, it is wise to present verlhiensame form to avoid confusion. For
example, in the following sentence, inserting tlecosid ‘is’ helps the reader to
understand the sentence easily. The Respondesgpsnsible for the maintenance of the
satellite and is liable for the damage it caused.

3.3.2 Using words appropriately

Dear learner, another advice is related to theafseords. Your ability to select the
appropriate words is naturally limited to the extefiyour vocabulary, or in the case of
your team your collective vocabulary. Native spesks# a language often have a natural
advantage in this regard as they tend to havegaraocabulary than non-native speakers
of a language.

However, both native and non-native English speakean fall into the trap of
mismatching words. A common mistake is using reppropriate verb with a noun. A
mismatch of this sort leads to subjects doing thitngy cannot actually do. For example,
a court may “find” or “rule” or “determine”, but itannot “submit”’. The following
example is incorrect:

In the shipping case the Poseidon, the Court stdhnit. .

The correct form would be:

Appellate Moot Court: Notes and Materials (Jun@%0 49



In the shipping case The Poseidon, the Court found

The subject and verb in a sentence must alwaysdgr@aumber. This means that a
singular subject needs a singular verb, and sityikarplural subject requires a plural
verb. It can be easy to spot cases where subjedisverbs disagree in number, but it
becomes more difficult in sentences where a phrasédeen inserted between the subject
and verb, particularly if the phrase includes amthat differs in number from the subject
of the sentence. The rule is that the verb museeagvith the subject, not with any
intervening noun. The Applicant’s submission, althlo purportedly supported by all
those authorities, is misconceived.

If your sentence has two nouns joined by the wamld”, you should use a plural verb.
You would use a singular verb if the sentence d¢natatwo singular nouns that are
joined by “or”. If there are both singular and @unouns joined by “or”, the verb should
agree with the nearest noun.

The following constructions are correct.

The Applicant and the Respondent are responsible.

The Applicant or the Respondent is responsible.

The Applicant or the Respondents are responsible.

The Applicants or the Respondent is responsible.

3.3.3 Avoid gender-specific language

As a consequence of now antiquated social nornesugie of masculine pronouns has
been developed as the default form of expressi@nvgiving general examples. This has
been rightly criticized, and many official legalaonents such as statutes must be written
in

gender-neutral language. Indeed, it is also aofimost moot competitions. A common
difficulty arises when you need to use a singulamnpun in a general example. For
example, “Each member of counsel must presentonidr) documents.” The pronouns
“his” and “her” are obviously gender specific angosld be avoided unless you are
referring to a particular person. In some cases,pbssible to use “its” although this can
sometimes seem clumsy. A way of circumventing tigblem is by using a plural
pronoun such as “their”, which is gender neutra¢chnically, this is grammatically
incorrect if the noun referred to by the pronoussiiggular, however, it does seem to be
used with increasing regularity.

If possible, it is better to rephrase the senténcavoid the problem altogether. You can
either recast the sentence so that a pronoun isesated, or you make both the original
noun and pronoun plural. Thus, the example aboudddmecome: “Members of counsel
must present their documents.”
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3.3.4 Keep the tense consistent

The tense used in a sentence provides a timefrantéd action that is being described.
There are twelve main tenses in the English languigyou write in the active voice, as

described above, you are very unlikely to encoumtere than a few different tenses. The
“simple” tenses, as they are referred to, are tlstncommonly used and easiest to
understand. The simple tenses are past, presemaiane.

The Applicant submitted . . . (past tense)

The Applicant submits . . . (present tense)

The Applicant will submit . . . (future tense)

Two other common tenses are the “past perfect”present perfect”. You use the past
perfect tense to refer to something that happersfdré the action you are now
describing. E.g. The Applicant had submitted (past perfect tense)

The present perfect tense is used when an actmnimuing, that is, it began in the past
but is ongoing, or where the action occurred atnalefinite time in the past. E.g. The
Applicant has submitted . . . (present perfectdgns

As the above examples demonstrate, the “past” presént perfect” tenses can be used
to convey a similar meaning. The most importarg albout tenses is not to change tense
in the middle of a sentence. The tense you uselémemain consistent throughout your
document. The need for consistency applies to nd#ifgrent aspects of the preparation
and presentation of your document.

3.3.5 Editing

Dear learner, editing is an invaluable part of greparation of any document. It is
inevitable that you will make errors while writirtge first draft of your submission.
When you consider the complexity of the writing gess, this is not surprising. When
you write, you are not simply thinking about thexineord that is about to appear, you
are thinking about the whole sentence. You are #isking about the point you are
making in the paragraph as a whole, so you aréitignabout the sentences that are to
come as well as those you have already written. rdimint have external distractions as
well, such as the presence of other team membaeith. a of this going on, it is little
wonder that sometimes the ideas you have in yoad bee not conveyed perfectly by the
words you write on the page.

Editing allows you to compensate for these disimast Once you have written your first
draft, print it out and read it carefully and ageatively as you can. Although some
people feel comfortable reading documents on a cabtenpscreen, there is a risk
associated with editing in this way. Authors of dments have a tendency to read what
they intended to write, not necessarily what hdasally been written. There is likely to
be a greater risk of doing this if you read thewtoent on the screen.
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When learning to study, students are often enceurag have a dedicated space where
all they do is study. We train ourselves that if ave sitting in that seat, we are there to
work. A psychological association is formed. Themseacan occur when writing
submissions, whether as part of a moot competiiofor a real case. For this reason,
when you begin the editing process, it is a goaaitb find a place to work in that is
different from where the document was written. Tdas help you clear your mind for the
task ahead.

The aim when editing is to be as objective as jpssiry to read the document as if you
were reading it for the first time. Apart from cecting spelling and grammatical errors,
you should also ensure that each sentence sepuapase and makes sense. One way of
doing this is to read the document aloud. Sometirhearing your ideas out loud will
prompt you to notice something you missed wheninggid silently to yourself.

Be brutally honest with yourself. Sometimes thosghd not translate well into sentences
and paragraphs. The idea might be good, but theession of it in your document may
not be clear or logically set out. If you identdypassage like this, simply rewrite it so
that it better conveys your idea. This is exactlyywve go through the editing process.
Regardless of how hard you try to be objective wheéiiing your own work, it will be
impossible for you to be totally objective. It issential to have someone else also edit
the document. You can ask another member of ya@umtand you can also ask a family
member or a friend. Another member of your team Whe not been involved in the
writing process will have a greater level of obiéty, as well as an understanding of the
substantive content of the document. This personadaise on matters of expression as
well as the content.

Having a family member or friend look at your do@mty one who has no idea about
what you are writing, can offer you different batsefFirst, this person will be even more
objective than your team-mates. Like you, othemteaembers will have a tendency to
read words that are not there because they ardidamith the material. Second, and
perhaps most importantly, if this person can urtdads your argument, then you know
you have expressed it clearly and logically. If ysubmission appeals to both those who
know about the law and those who do not, thenlikédy to do well.

3.4 THE SECOND DOCUMENT

Overview

Dear learner, in most competitions you are expettesubmit written submissions for

both sides, that is, the party bringing the claimd ¢he party defending the claim. Some
competitions, such as the Jessup Moot, requireetdesuments to be submitted on the
same date. Other competitions, such as the VisMuadit for the second document at a
later stage. In the latter situation, you will pabby receive another competitor’s

document to which you must respond. From a pagidig perspective, there is relatively
little substantive difference between the two apph®s. The method for developing and
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constructing your arguments will work equally wdllme and task allocation will be the
most significant practical considerations.

However, it is likely that this will be your firgthhance to see what other teams have been
doing. Ideally, the document they have produced lvél along the same lines as yours,
but it is possible that it will be quite different.t is, sit back and critically evaluate your
own work in comparison the document you have rexkiBe as objective as you can
about which document has adopted the better appréfagou decide the other document
is better, do not spend time worrying about theudoent you have already completed.
Most competitions expect that the arguments advhbgestudents in the oral stages of
the competition will have developed significantiypce the submission of the written
documents. Learn from what you have received, aatk\mard on producing a really
good second document. In this regard, please falt@following tips.

3.4.1 Preparing a genuine response

It is important to remember that you must provideeaponse to your opponent’s
submission. Your preparation may lead you to thsefaresumption that you can write
the responding document without even looking atstif@missions of your opponent. This
is simply not true and would be tactically very ussv

Read and consider your opponent’s arguments cirefitlhey may be subtly different
from your own. Demonstrate to the reader that y@avehdone this by referring
specifically to passages in your opponent’s documEmamine the way they have
interpreted authorities. Can you challenge thederpretations? Take great care to
address all the specific submissions raised.

3.4.2 Responding to a ‘weak’ memorandum

Dear learner, there are three sorts of documenisaye likely to receive. The first is a
weak document. The second is one that you beleveughly on par with the document
you submitted. The third is a document that youelelis even stronger than yours.

Do you think that it is advantageous to respona tweak memorandum? You might
instinctively think that it is advantageous to rigeea weak document. You would be
wrong! Do not misunderstand the nature of the cditipe. A responding document will
not win a prize simply because it is better tha@ finst document. Just like the first
document, it is being judged principally on conteltie second document has the added
complexity of needing to respond to the first doeam and naturally this plays a very
important role in a document’s ultimate succestiture. However, it is rarely, if ever, a
determining factor.

It follows then that the best type of documentdoeive is a really strong one. A strong
document is more likely to challenge you to prodacgtrong reply. If the arguments it

Appellate Moot Court: Notes and Materials (Jun@%0 53



raises are new to you, you will now be aware ofrtrend will be forced to respond.
Responding will be easier, as the points will bespnted in a logical way, which in turn
will allow you to respond in a similar way. Docuntenhat are of a similar standard are
generally more comforting than helpful. Replyingat@ocument of this kind is probably
the least intensive, and requires less work thaparding to strong or weak documents.

Responding to a weak document is the most diffiduliveak document is generally one
that has very little substance, or the argumeneéry hard to understand. This can be due
to language difficulties or just simply poor cowstion. Whatever the cause of the
weakness in the document, you now face problemthdriirst situation, do you respond
to issues that are not there but you believe shioefdin the second situation, how do you
respond tactfully? Let us now take up these issuasediately.

3.4.3 Do you respond to issues that your opponent missed?

The competition rules and other information proddsy the competition organizers will
generally provide guidance on this issue. In theeabe of such advice, it is best to
assume that you should respond to issues thatogpanent has missed. The challenge is
to tactfully yet clearly distinguish where you resg to the actual arguments raised by
your opponent from your response to the argumemisglieve they should have raised.

It is important that you do not lose your focuswAys act positively in strengthening
your case. Attempt to discredit your opponent’secagever your opponent personally.
One way to do this is to address concerns thatbgeve your reader may have. For
example, you might say, “This Honourable Court nli@yconcerned that the letter of
12May 2001 was not a valid notice of avoidance.”

This approach can be very convincing because ibdstrates that you have thought very
carefully about your case. It shows that you haemiified areas that might be perceived
as weaknesses and have addressed them. Howevérjnmmpostantly, you are making
your point with a measured degree of subtlety. @hsrno attempt to embarrass your
opponent; instead you are buttressing your cligrd'stion.

3.4.4 How do you respond tactfully?

Dear learner, do not be distracted by any weaky@ssnight perceive in counsel for the

other side. Always, treat them with the highespees. As the saying goes, play the ball
and not the person. If you play the person, it wilt advance your document in any way
and is very likely to be considered a violationttod spirit of the competition, potentially

resulting in penalties.

The key is to focus on presenting a positive casbahalf of your client. Adopting this

approach also guards against complacency. Althgoghwrite your response believing
that it is the best effort your opponent could reusyou should immediately adopt the
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opposite opinion as soon as the document is suditt

Competitions that have a two-stage document progyanerally make the documents a
precondition of participation. In other words, dyfail to submit the first document, you
are out of the competition. Some teams will fad@adilt timing issues, and may have
very little time to submit the first document. lnese cases, rather than drop out of the
competition, teams will not concern themselves whi first document competition and
simply submit whatever they have at the due dasea Bonsequence, you should draw no
conclusions about a team’s ability to perform ie tral stages of the competition from
the quality of their document. It is commonplacattlyou will face the team you are
responding to in the oral stages. Do not be luiléd a false sense of security or make
assumptions about the quality of your opponentgbedcy.

3.5 THE OUTLINE OF SUBMISSIONS

Dear learner, this section is intended to includledacuments that summarize the
submissions. Depending on the competition, it mayréferred to as an “outline of
submissions”, a “summary of argument” or even fsgbmissions.” Although there are
likely to be subtle differences between them reigargresentation, they are all relatively
short documents.

In contrast to memorials and memoranda, referrezbtive, an outline of submissions is
typically only a few pages long. The underlying pese of the document, to provide a
structure and explanation of your case, remainsstmae, but the level of detail is
different.

An outline of submissions needs to identify all #nghorities on which you intend to
rely. You would usually state the proposition yatend to make and then simply list the
cases in support. As a consequence, there is dignendy a couple of sentences per
paragraph.

Many of the strategies for writing a memorandunmmmorial apply equally to writing
an outline of submissions. In particular, you skdaiplement the strategies discussed in
the section entitled “Structuring your document.”

As in a memorial or memorandum, you must ensureyiar alternative arguments

are genuine alternatives. You should write in théva voice. You should edit your
outline of submissions. These are all very impdr&taps in the process. Even though
you may not be entering a document competition,nllbet masters or judges will read
your written work. Indeed, they are likely to semuy outline of submissions quite some
time before they see you, which means that youlineubf submissions will create the
first impression. Make sure their first impressisma good one.
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3.6 THE CASEBOOK

Dear learner, what do you think of a casebook? ddsebook, sometimes referred to as
an “appeal book”, “case file” or “trial notebookis a mini reference library. Every
authority, whether it be a case, or a comment&at, you intend to refer to during your
submission should be reproduced in the casebook.

In a real case, the parties are often directeditdly agree on and prepare the contents of
the casebook. This cooperation is unlikely to oéowa moot competition, purely because
of the time constraints involved.

International moot competitions do not commonlyuieg that casebooks to be compiled
and submitted; however, having one can be a camditbe advantage. Frequently, you
will want to cite a particular passage from a juéginor commentary. If you are in a
position to quote that passage for the moot mastevjll demonstrate your level of
preparedness. It is particularly impressive when goe able to quote an authority in
response to an argument raised by your oppongregcedly, if you can demonstrate that
your opponent is misconstruing the authority.

How the casebook is composed requires thoughtukltroe functional. If it takes you
longer than three seconds to find a particular dwnt in your casebook, it is not
functional. There must be a logical and immediatgparent system to the ordering of
your authorities. It must be immediately apparestause others may also be using the
casebook. If the competition specifically requisesasebook, you should be prepared to
provide one to both the moot masters and your oppisn Always, have a couple of
copies of your casebook to hand in case you aredatskprovide them, but unless asked
you do not need to volunteer a copy.

There are a number of logical sequences that yghtntionsider. You may collate the
authorities alphabetically. Although this is lodicd is not ideal. There are too many
variables. For example, if you are including a cantary, should it be listed under the
title or the author's name? A better approach isrtter the references in the sequence
you intend to refer to them. Separate each refererith a divider and tab, then number
each tab. This is a very straightforward and effeanethod.

However, it is not enough though to set the ordeseoand then just blindly follow it
thereafter. You need to develop an awareness ofendié your references are in the
casebook. You need to know which decision of thertrational Court of Justice is under
tab number 3, for example. Without this knowledgay may get into difficulty if the
moot masters take you away from your intended stracThe way to learn these skills is
discussed in the section headed “Using Authoritieshe chapter below.

Dear learner, do you think that relying on a caseklds important for Ethiopian national
moot court competitions? Obviously, the Ethiopiegdl system does not count on cases
or court decisions as binding sources of authowith one exception which we
mentioned before. Therefore, it is not really maghil to prepare a case book for
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national moot court competitions in Ethiopia as i@t court system can not destroy the
larger legal system. However, it is very importhate to emphasize that case book may
not be altogether discarded. It can well be applied international Moot Court
Competitions such as the All African Human Righted¥l Court Competition and the
Philip c. Jessup International Law Moot Court cotitpe in which our students
participate. Moreover, a similar material to a ceeek can, in the opinion of writers of
this material, be prepared regarding the statutmuyhorities (legislations) and the
exceptional cases where precedent is permitted,in.ehe case of decisions of the
Cassation Division of the Federal Supreme Court.

Review Exercises

1. Why is responding to a weak memorial of the oo not always good?

2. Should you respond to issues that your oppomé&sged? Why? Or Why not?

3. What is an outline of submission? And, how isditferent from other written
submissions?

4. Is case book relevant for moot court compet#tiahnational level? Why?/ Why not?
Argue convincingly.

5. What is a proforma reference sheet? Why isaful®

6. What is a memorial writing style? Mention twoimalements of a writing style and
elaborate them.

7. Mention any two rules of writing a memorial aplain each briefly.

8. What is a second document? Is it required imalbt court competitions?
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CHAPTER FOUR: ORAL SUBMISSION/PRESENTATION®

Introduction

Dear learner, in the preceding chapter, we have see different rules and advices
related to written submission. In the present aigpte shall try to discuss about the
rules of an oral submission.

While only some moots have a document competitdirmoots have oral hearings. The
style and rules of the competitions vary greatly. &ample, in most moots you stand to
make your submissions, but in an arbitration myot, usually make your presentation
sitting down. It is very important that you haveearched the rules governing how your
moot is to be conducted. You need to feel comféetabthe moot environment. The less
stressed you feel, the better your performance vall Familiarizing yourself with the
process, thereby reducing the possibility of sgg®j is an important step in reducing
stress.

As you read this chapter on producing oral submnssi consider how many of the
techniques discussed can be traced back to onerherdal task — thinking about
thinking. How often do you think about how you &ty think through a problem and
understand concepts and arguments? For examplgudthink in pictures or in words?
Some people find understanding a concept much redstbey can see the concept
represented a diagram. Others tend to think in svoEderyone is unique although the
differences may only be a matter of degree.

When you by an argument, you need to recognizeythat audience may have different
ways of understanding the presentation of yourraent. No one in your audience will
think in exactly the same way as you. As a consacgieyour carefully constructed plan
that makes perfect sense to you may not make $emsseneone else.

Whatever the context in which the communicationdefs is taking place —whether you
are presenting a submission in a moot court, défigea speech or making a point in a
tutorial — you need to make sure that your poinit e effectively and efficiently
understood by your audience. The responsibilitytfos is born both by you and your
audience, and will depend on the occasion and dheren of the communication. If you
are presenting to a large group, such as a class, the class members have to
individually assimilate the information in a mannkeat is most effective and efficient for
them.

However, you as the presenter should arm them thighability to do this by briefly
explaining the basis of your thinking on the topdéhen you are acting as an advocate in
the smaller environment of a moot competition anrdt@om, you must bear more of the
responsibility and adapt to the needs of the aweien

® This chapter is mainly adapted from the sourdeistopher Kee. (2006)The Art of Argument: A Guide
to Mooting
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Objectives

after carefully going through this chapter, youwdde able to:

-elaborate the structure of an oral submission;

-identify the major rules of an oral submission apgly them in a moot court to which
you take part such as for this course;

-analyze some ways of handling questions from tbetrjudges;

-indicate some good ways of responding to an opperal presentation; and

-point out some rules to be followed while presegtan oral submission.
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4.1 STRUCTURING AN ORAL SUBMISSION

Overview

Dear learner, what do you think of structure of @al submission? The ideal oral
submission is one in which you are always in comeptontrol. You take your moot
masters on a step-by-step journey to the conclugonwant them to reach. You control
how the issues are framed. You control what andnwipgestions are asked. Sound
impossible? It is difficult and a challenge, buisitby no means impossible. The keys to
success are preparation and practice. It certaellys if you have a charismatic presence,
but good preparation will always beat charisma @ldtiease follow the following steps
or tips.

4.1.1 Making a start

Dear learner, do you remember what we said iniogldab the section entitled “Building
an argument”? If not, please once go back and hdwéef look at it. If you have built an
argument in the context mentioned there, you waiteady have done substantial
preparation. That is to say you will have alreadyelthe work necessary to ensure you
are in command of the subject matter of the mobis Bection discusses how to put all
that work into a convincing oral submission.

The first step is to be aware of the environmentwinich you are making your

submission. The second step is to identify your aimd purpose, which will help you

determine the overall structure of your submissidre principles that apply to preparing
an oral submission for a moot competition will atgaply to preparation for a real court
or arbitration hearing.

Find out how much time has been allocated for younake your presentation. While
fixed-time presentations are most commonly foundmaots, they are certainly not
uncommon in arbitrations, and are becoming incnggygiseen in courts. Be aware of any
time limits and ensure that you work within themndly, remember that it is not

necessary to win the case to win the moot.

4.1.2 Dealing with the expectations of moot judges’

A moot problem is a limited dispute with expectatolt is a limited dispute partly to
ensure that participants focus on a particular eféaw or issue, and partly to ensure that
everyone is ultimately arguing the same point.nose competitions where you do not
have any contact with other competitors until thel bearings, it is particularly important
that everyone is dealing with the same issues. yewer who reads the moot problem

" The terms moot judge and master are used integeladty in this chapter, but, they mean the same.

Appellate Moot Court: Notes and Materials (Jun@%0 60



should be aware of the boundaries within which cetitqrs are expected to argue, and
this includes your moot masters or judges.

The area of law at the centre of the moot problemuses expectations in the minds of
those who will be judging you in the competitiorhéEe expectations were referred to
earlier as prejudices or bias on the part of theotmmasters because they have
preconceived ideas about the arguments that sheutdn. Moot masters are more likely
to think that there is something wrong with youbsuission if the arguments they expect
to hear are not covered. This is particularly tofieghose competitions that direct you to
particular cases and resources in the official dwmtation. Do not let this prevent you
from coming up with innovative arguments. On thatcary, simply be aware of the

hurdles you face — any prejudice can be overcome.

You need to know who the moot masters are andtheam mind when preparing your
submission. This, too, will vary significantly frooompetition to competition. The moot
masters may be eminent judges, experienced pomais in the relevant field, legal
academics, or coaches of other teams.

If you are appearing before a panel, you may eneounasters from a range of legal
traditions. Your challenge is to develop a submisshat will appeal and impress every
type of moot master, although of course you cary gnédict what these expectations
might be. We will return to this topic in the coxtef practice moots.

4.1.3 Creating a persuasive case
a. Express your case in the simplest possible terms

Although the arguments and points of law upon whjolh want to rely may be quite
complex, it is important that you express themiaply as possible. The simple case will
appeal to the majority of people. To begin the $&mgase, start with a short and concise
statement of the crux of your submission. Herenigxample. The Appellant has suffered
loss because of the Respondent’s wrongful avoidafidbe contract. This is a strong
opening that leaves the audience in no doubt abeudirection of your submissions.

b. Use ‘signposting’

You should then break down the assertion into @sstituent parts. On behalf of the
Appellant, | will be addressing the wrongful avaida of the contract, and my co-
counsel will address the entittement to damages HAppellant’'s submissions on
wrongful avoidance are made in three parts. Oneretthas not been a fundamental
breach by the Appellant that would allow avoidanteo, even if the breach was
fundamental, the Appellant had validly exercisex right to cure thereby preventing
avoidance. Three, in any event the Respondentailasi fto give the obligatory notice.
Each of these arguments is made in the alternafikiss Honourable Court need only
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accept one of these submissions to find that thep&elent wrongfully avoided the
contract.

This paragraph demonstrates the use of severahitees that should be utilised
throughout the entire submission. First, each stparart the advocate intends to address
is clearly identified and listed. The numerical ereinces are important. Numbers,
particularly small numbers, are understood by ewaey By associating each aspect of
the submission with a number, the advocate makeasier for the Court to follow the
submission. It is a technique that is often reféteeas “signposting.” Signposting is very
important in an oral presentation. In essence,pgigting is simply providing an outline
of your arguments.

This technique has a number of advantages. Firgtiti@n submission, a reader can look
back through earlier pages if necessary. Howevering an oral submission, your

audience will need to rely on their memory (or riating ability) to recall what was said

in the earlier parts of your submission. As a cquasace, you want your audience to be
thinking forwards not backwards. Describing whemi yntend to take your audience

naturally shifts their attention forwards towartattdestination.

Second, by giving your audience the broad struatfiggour submission at the beginning,
you will make it much easier for them to follow theogression of your arguments. You
enable your audience to immediately satisfy thewesathat there is a prima facie logic to
your argument. Their focus then shifts from youem@ argument to the detail of your
argument. They will now simply be considering wiegthach successive point follows.

Finally, and this follows on from the second poytu take the guesswork out of your
submission, leaving your audience free to concentsa what you are saying. You are in
control of how the issue will progress. Your audiens not distracted by wondering
which way your argument will go. The audience kn@xactly what you are going to do
and how you intend to do it.

c. Offer alternative arguments

The example above showed the technique of offaltegnatives. This is an example of
the “cascading alternatives.” They are genuinelyerahtive (not contradictory)
arguments, and each successive argument need @wclynsidered if the earlier ones are
rejected. It is not necessary to explain their adsgy nature at this stage of the
presentation as it is often a useful segue betwtematives.

In any form of advocacy, your intention is to pexde your audience to reach a particular
conclusion. One way of doing this is to make ityef® your audience to reach that
conclusion. Presenting a variety of alternativaiargnts makes both your task and the
audience’s task a lot easier. As the saying gdemas lead to Rome, and this is what
you are telling your audience: it does not matthiclv path you take, you will end up at
your conclusion.
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d. Address alternative submissions

After outlining the three alternative submissiotiee advocate then addresses each one.
Beginning with the Applicant’s first and primary Buission, there has not been a
fundamental breach. To establish fundamental braaehRespondent must prove: one,
that there was a breach; two, that the breach dasisgh detriment to the Respondent as
to substantially deprive it of what it was entitled expect. The Applicant will not be
making any submissions on the issue of mere breather it will be focusing on the
lack of substantial detriment. It is important e that the burden of proof lies with the
Respondent. It is not up to the Applicant to coneithe Court of either of the points; that
responsibility lies with the Respondent. If the Rasdent fails to satisfactorily prove to
this Honourable Court either of these two elemeantgturally follows that there was not
a fundamental breach and consequently wrongfuldavme. Turning to the issue of
substantial detriment . . . This example demoresréirther techniques that can be very
Compelling when you are responding to or defendirgdaim: setting the hurdles for the
opposition, outlining where the opposition bears Iluirden of proof, and selecting your
argument.

It stands to reason that if you are trying to meleasy for your audience to agree with
you, you also want to make it hard for the audieiocagree with your opponent. This can
be done by singling out and emphasizing each eleafgrour opponent’s case.

It is very important that you show that these eletm@re not alternatives. Explain to the
audience that for the opposition’s case to sucdbey, must prove every single element.
By doing this, you are placing a number of hurdfefont of your opposition. You also
have the tactical advantage of establishing théegadund. Some issues will naturally
favour your client and they should be exploited.

Once you have set out as many elements as posgileshould emphasise where the
other side bears the burden of proof. This is paldirly useful because it defines both

your task and that of your opponent. If your oppurtes the burden of proof, then they
must satisfy the moot masters to the requisitedsta@h(for example, on the balance of
probabilities, or beyond reasonable doubt). Yownsigsions are not measured by the
same standard. In a strict sense, even if youalidnake any submissions, your opponent
could fail to meet their burden. However, normatyu would make submissions but

these need only create sufficient doubt. Withowdrdeing it, you can gain an advantage
by reminding your audience of this repeatedly tigfmut your submission.

Although you would normally make submissions whgvar opponent bears the burden
of proof, it can be a good idea not to make subionisson extremely weak points. In the
example above, the advocate preferred not to matmissions on whether or not there
was a breach, instead choosing to focus on theepcesor otherwise of substantial
detriment.

Choosing not to make submissions on a point ishsame as admitting that point. The
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other side will still bear the burden of proving Tthis approach is often referred to as
putting the other side to their proof, and is matarly useful where you have limited
time. It allows you to spend more time concent@tm and explaining the arguments
that are advantageous to your case, rather thatingasme on weak or futile ones.
However, those points will still occupy time in yoapponent's submissions. If your
opponent has simply been put to their proof, thdy still need to deal with the point
sufficiently to convince the moot masters, wheriéas point is admitted they need not
address it at all. Be aware that there will be simoes where it is appropriate to admit an
issue, particularly in professional practice. Icleaase it will be a matter of

judgment.

e. Address weaknesses in your case

Rarely, if ever, will an advocate have a case cetept devoid of weaknesses. It is very
unlikely to happen in a moot problem. If you beéeyour case is impenetrable, you are
almost certainly missing something fundamental ama the risk of being taken by
surprise in the actual moot.

f. Do not be afraid to deal with weaknesses in your sa

Indeed, doing so is likely to advance your positidoknowledging a difficulty with your
argument can have a number of consequences. yotstzan lessen the impact of your
opponent’s submission. By identifying and quietlisadissing the issue, you can
downplay the significance of any weakness.

Your Excellencies, this point is contentious. ThepAcant acknowledges that first

impressions may not be favourable to its case.él'hee authorities that do not support
the interpretation submitted by the Applicant. Respondent will undoubtedly refer this
Honourable Court to many of those authorities angarticular the case of Southmark
vDeacon Hills 222 VLR 45. But, the Applicant stroygrges the Court not to be drawn
into an overly simplistic analogy with that case/eBy case must be determined on its
own merits. The circumstances of the present c&sdifferent — so different in fact as to

warrant a different conclusion. The differences.are

g. Do not be strident and forceful; be demure and calm

The physical delivery of a submission of this kiactritical. Identify the authorities that
appear to be against you. Acknowledge that ther@ ¢ertain appeal to the opposing
argument, but dismiss it by implication. In the ed@xample, the analogy is described as
“overly simplistic’. The demure and calm presematiwill suggest a considered
approach. The audience will appreciate that yoweh@cognized and investigated the
point, and are not overly concerned by it. In cast a strident and forceful submission
will suggest that you are defensive about the p@gplaying defensiveness will create
the impression that you are worried, and if you wogried your moot masters will be
too.
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4.1.4 Handling questions

Although the prospect of dealing with questions ns&gm daunting, developing an
ability to handle questions properly will distinghiyou from other competitors in the
moot. Well-answered questions can win both mootsraal cases. Dialogue with your
moot masters will allow you to identify the issubat are troubling them, and then to
specifically address their concerns.

Preparing to answer questions is an integral dastracturing your oral argument. How
can you predict the questions you are going to $kedf With a well-structured oral
submission you will go beyond merely predicting sfiens to being in control of what

is asked and when it is asked. Your ability to lais till be a product of your experience
in many practice moots.

a. Preparing for questions
When you first set about preparing your submissyan, will probably have little or no
idea about the questions you are likely to be asRedng a practice moot, you will have
an opportunity to test the effectiveness of yowa submission. Keep the time limits in
mind, but do not worry if you exceed them duringlyeatages of preparation. It is far
better to run arguments and later remove them, tthaever try them at all.

Every practice moot you do will tell you a littleome about your submission. Take note
of every question you are asked during a practioetrand subsequently analyse each
guestion. Why was it asked? What was its purposef ¢id you answer it? How should
you have answered it?

This analysis will provide you with very importanhformation about your oral
submission — information that you should test bgspnting your submission to as many
different practice moot masters as you possibly tais this knowledge that will allow
you to control the questions that are asked.

Over time you will find that some questions occepeatedly at the same point in your
submission. This suggests that whatever you armgayt that stage is prompting the
qguestion. Think about why it is being asked. Ibetause the moot master has lost the
flow of your argument? If so, then significant resturing may be required. Is it because
you have just contradicted an earlier submissidrsd) then you may need to reorder
your arguments. Is it because your argument is gongenew that intrigues the moot
master? If so, then use the question as a springlioashow off your expertise in the
subject matter. Do not underestimate the powehnisfknowledge.

b. Incorporating questions into your structure
If you develop an appreciation for why a questiebeéing asked, there are two ways of
exploiting this knowledge. First, you can build tweswer into your submission so that
just as the question forms in the moot mastersdhaau deliver the answer. This can
leave a very positive impression because it dematest you have carefully thought
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through the issue. Alternatively, you can wait utite question is asked and use it to
develop your submission or to show off your expgertiA word of warning, though this
can be tricky and can easily backfire if the qumsts not asked, or a different question is
asked from the one you were expecting.

A common reason that questions are asked is beta@isaoot master is seeking further
explanation or clarification. Occasionally, the moaeaster will rephrase the essence of
your case as a question. This is only likely togeapin two situations. Perhaps, you are
presenting so well that the moot master is alreadking the conclusions you need. It
can be a very satisfactory feeling if the moot mabegins stating your case for you and
suggests it is well structured. However, you areamiikely to receive a question of this

kind if the moot master wants to throw you a lifieli You may have been floundering

under a particular line of questions and the moaster wants to give you a way out. If

SO, you need to pay close attention to the queskiahis asked. If you did not hear it

clearly, ask for it to be repeated.

Another common reason that moot masters ask quesgdo test your knowledge. Some
competitions give directions to the judges thatstjoaes should not be asked solely for
this purpose, but it is almost inevitable that thidl occur. Do not worry about this
possibility, as you will be prepared to answer d@llthe questions of this kind. One
indication that the question may be designed tbytesr knowledge is if it is a leading
guestion. Leading questions are those where theeans implicit in the actual question,
and as such they generally only require a yes @ansaver.

If you are asked a leading question, it is posdibé the moot master is trying to set a
trap to expose what they see as a logical flawour gubmission. The challenge is to see
the trap and avoid it. Again, this will not be dfilt if you have prepared thoroughly.
You will begin to recognize lines of thinking anddw how to respond. A particularly
skilful answer will demonstrate not only that yoancsee what the moot master is doing,
but that you have an answer to it as well. Yes,rMexcellency, that is correct. Is Your
Excellency concerned that this position may bemnseient with the Applicant’s earlier
submission that . . .

Another way that moot masters may seek to test goguments is through the use of a
hypothetical. Avoid these at all costs. While theatitself is technically a hypothetical,
it contains a lot of information. The hypotheticgisu are likely to be asked during a
moot by a moot master will be very general and bélconstructed to conflict with your
argument in some way. One way to avoid a hypotakicto bring the moot master back
to the main issues. It is possibly the only typgwéstion you should dodge answering.
The hypothetical Your Excellency suggests wouldaiely be a difficult one, and it is
fortunate that this Honourable Court does not neerksolve it. What this Court must
determine is whether on the facts available tdvét Respondent wrongfully terminated
the contract. The relevant question here is natvhlid notice had been sent, but was a
valid notice sent. In the Applicant’s submissiowds not.

c. Dealing with unpredicted questions
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The structure of your submission will play an intaot role in assisting you to deal with
unpredicted questions, particularly difficult on&espite all this planning, there will be
occasions when moot masters become fixated onteyar point and will simply not

stop asking questions about it. You need to beaous of the limited time you have
available and the time taken up by these questibhsre will be a stage at which it
becomes more important to deliver the remainderyadr submission rather than
continuing to try to satisfy the moot master on ffaeticular point. In other words,
sometimes you have to “cut and run”, and the stimecbf your submission will often
dictate how effectively this can be done.

Knowing when and how to cut and run is something wal learn with practice. It is a
judgment call that you will need to make on thetsBy the time you reach the actual
moot competition, you will be acutely aware of htomg your submission runs, and
therefore, have a good appreciation of how long gan spend discussing a particular
point with the moot master. By this stage, much yolur thinking will occur
subconsciously.

One factor that will play a part in your decisiomcludes your assessment of how
important the point is to your entire submissiohisTdirectly relates to the structure of
the submission. Be prepared to abandon nearly epemyt you make. But, if you
abandon a point you need to have a backup reasgryoun client should win. You need
an alternative argument.

Another factor that will influence your decisiontlse recognition that you should try to
directly answer all questions put to you by the tmoaster. Always be prepared to make
at least a reasonable attempt to satisfy the masten Responding to between two and
four questions is a guide to what is reasonablevéver, it cannot be stressed enough
that you need to make a judgment call in each cHsere is no hard and fast rule that
applies to all situations. You will make the dearsibased on the unique situation that
you find yourself in. Do not be daunted by thisli®e in your own ability and back it
up with good preparation.

Give some thought to prepared phrases you can gmigloeffectively guillotine
discussion on a point and move on. It is usuallganant to downplay the significance of
the point in your overall submission. For instantdeit is one alternative of many,
emphasize that fact and ask the moot master’'s psioni to discuss one of the other
alternatives instead.

Your Honour, the point we have been discussing n$y mwne alternative in the
Applicant’'s case and | do not believe the submissian be made any differently. | am
conscious of the time | have remaining, and withirypermission | will turn to my next
submission.
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Where the argument does not have an alternatiieiondeed the last of your alternatives,
it is necessary to tell the moot master that yoteh#thing more to say. This should be
done with some tact. Your Honour, this is the bgjh can state about my client’s case
and with your permission | will move on.

At this point it is pertinent to note the use oé thirst person in this example. Different
forums (and indeed different moot masters) will énalifferent conventions governing
personal attribution in submissions, and it canabmatter of controversy. It is your
client’'s case, but they are your submissions oralbel your client. As a general rule, it
is probably best to avoid presenting your submissiom the first person. What you
personally think or believe is not relevant. Rementhat you are representing a client’s
case, not your own. However, circumstances in wialnneed to cut and run may be an
exception to that general rule. If you can cut siloe moot master’'s questioning using
the third person you should probably do so. Butessence you are making a personal
plea to the moot master to let you get on with yswbmission, and so using the first
person is often appropriate.

There may be some unpredicted questions thatsatyiiu do not know how to answer.
Despite your thorough preparation and anticipatbrpossible questions, it would be
foolhardy to think that there will never be suclguestion. You may well be asked a
guestion you have never even contemplated beforequAstion like this can be
particularly difficult to answer because you ardikely to have done any preparatory
work on that issue. In a real case, you would ndynagk permission to take the question
on notice (that is, answer it later) and immediatelsearch the issue. You do not have
that luxury in a moot competition, and indeed ill wot necessarily be afforded to you in
real proceedings either. Rely on the techniques smployed when developing your
structure to help you through.

d. Do not panic

The second most important thing is not to lookhaaigh you are panicking. Pause, take a
breath, and take a sip of water. While you are gldims, analyze the question in your
mind in the same way you analyzed questions dipragtice moots. Why was it asked?
What did | say that prompted the question? ThinGualwhat stage you are at in your
submission. This should provide a strong clue #oahswer. Sometimes, it is as simple as
recognizing that different people often ask essélgtihe same question in different
ways. The number of questions you have analyzeidglpreparation will probably have
a direct correlation with your ability to analyzag difficult question on the spot. If the
language of the moot is not your native tongues ttask may be additionally
complicated. Do not be afraid to ask for the questo be restated. This has two benefits.
First, you may recognize the restated questionngsyou already know the answer to,
and second, it gives you more time.

If after the question has been restated, a second you are still no closer to
understanding the question, engage with the moattenand try to draw them into
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providing an explanation of their question. | agpte, Your Honour. So that | may
respond directly to your concern, could you elateofarther?

As always, the method of delivery of questions likes will influence the response you

receive. Be conscious not to imply by your manhat tou think it is a silly question that

does not make sense. Appear genuinely interestd@cerned to answer the question
properly. Positive body language can assist; gamtlyding your head while the further

explanation is being provided will give the impriessyou understand. The use of the
first person is not controversial because you ateffering an opinion or belief.

Hopefully, by this stage you will now understaneé tjuestion or at least be sufficiently
confident to respond. In the event you still habsdutely no idea what you are being
asked, bluff and fall back onto your structure.

It is very important that you never lie or makearpauthority you think will get you out
of the situation. To do so would be unethical andridoubtedly against the spirit of the
moot. Furthermore, it is very unlikely to advaneaiy situation in any way. There is a
high probability that you will be exposed, eithgrtbe moot master or by your opponent.
It is far better to move around the question. Bhlidismiss the moot master’s concern
as not necessary in your client’'s submission, tegstee signposts relevant to that stage,
and then make it clear that you are moving on.g@fiodding gently) Yes, Your Honour,
in the Applicant’'s submission, it is not necessé&oy this Honourable Court to be
concerned with that point. Nothing would turn onlitespective of whether the Court
accepted or rejected any submissions the Applicaight make on the point, the
Applicant’'s fundamental case would still stand. @stablish liability, the Respondent
would need to demonstrate that there was a dutgref, and that it was breached. And,
in the Applicant's submission, the Respondent cammeet that burden. With your
permission, | will turn to the Applicant’s alterna¢ submission that . . . if the moot
master tries to keep you on the point you shouldemsase of your “cut and run” phrase.
When doing so, it may be wise to mention a conedrout the remaining time. Getting
help from your team-mates.

Remember that advocacy is more often than not @ teetivity. In a moot, there is
usually at least one other person up there withgmifrequently more. The same is true
in professional practice. Your co-counsel may walbbw the answer to the question you
are struggling to understand. Provided it is pasditunder the rules of the competition,
do not be afraid to utilize your collective knowigd There are professional and
amateurish ways of doing this.

If faced with a question you do not know the ansteeiit is perfectly acceptable to ask
for a moment to confer with your co counsel. Butjng so immediately creates an
impression that you do not know the answer, or naegimentally that you cannot
answer. Instead, develop signals you can send wo go-counsel that you need help.
These signals should be completely invisible to #luelience. One way is to assign
particular meaning to phrases you would use gegerathe course of your answer. For
example, it might be agreed that if you say, “l sonry, Your Honour, could you please
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repeat the question?”, you think you know the amsavel are just buying some time to
formulate the reply. Whereas if you say, “I am gpiour Honour, could you please
restate the question?”, this could be a signabtar golleague that you have no idea. All
that has changed is one word. To the audiencepuidvmean nothing, but to your team
members, who know the signal, it will mean a lot.

How your colleagues come to your assistance wily.vahey may not know the answer
either, in which case you will have to implemente tiprocedure to overcome
unanswerable questions outlined above. If youreagiies do know the answer, they may
be able to quickly slide a note to you with thevegison it, or identify a passage you
should cite from an authority. Alternatively, thenay answer the question. In a number
of competitions, this will be allowed, but agairté is a good and a bad way of doing it.
Co-counsel should not simply jump in; rather ybowdd refer the moot master to them.

Your Honour, that is something my co-counsel hassered in detail, and with your
indulgence, | ask that she be allowed to resporidg@uestion. Be careful when utilizing
co-counsel in this way. It should be done paringigticularly if each advocate (as
opposed to the team as a whole) is being gradeleognoot master. Indeed, the rules of
some competitions, such as Jessup, may precludégouhaving any discussions with
co-counsel, or passing notes.

e. Varying the order in your submission

A good structure to your oral submission will allgau, the advocate, to easily jump to
different points in the submission and address tbatrof order if necessary. Naturally,
changing the order of your arguments in the miadgour submission is not likely to be
a decision you have voluntarily made. Rather, il Wwave been forced upon you by
guestions from the moot master.

There are two situations in which you encounterstjaas that do not coincide with
where you are in your submission. In the firstaiton, you are taken backwards, and the
second takes you forwards in your submission. Beydor a moot master who allows
you to complete your entire submission and thes asfuestion about the first or second
point you made. Alternatively, if a moot master saglou a question that relates to a
matter further on in your submission, go to it intha¢ely. Never provide answers such
as “I'm coming to that” or “I will be addressingahshortly”. While it is not a cardinal
sin, it is generally frowned upon both in moots andeal practice. The question will
identify an issue that is of particular concerrthie moot master. Part of your role as an
advocate is to allay any concerns the moot masegy have, therefore, it is best to
address the question immediately.

4.2 RESPONDING TO A SUBMISSION

Dear learner, what do you understand by respontdireqy oral submission? Although a
moot is not a debate, it is very important that yespond to the submissions made by
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your opponent. This is often variable that you \udlve little ability to anticipate, so you
need to prepare for and make use of those areagréhevithin your control.

One such area is the flexibility of your submissidhe relative importance of different
arguments within your submission will be affecteg the submissions made by your
opponent. For example, if your opponent concedearicular issue, it is not necessary
for you to make significant submissions on it. Thisly give you an opportunity to
include another argument that you had previousdgatided because of time constraints.
You cannot know this will happen until it actuatigcurs in the moot, and so you need to
be able to adjust your structure at a moment’saoti

A much more difficult situation occurs when youmpopent focuses on a point you had
previously thought to be weak. This should not @epnt a substantive or content-based
problem because your preparation will ensure tr@at gre familiar with the point.
However, it will impact on the structure of yourbsuission. The emphasis of your
submission must change. Be ready to pick up altemaarguments that you had
previously discarded, and be prepared to drop attggrments that you wanted to make.

So, particularly in the context of responding, énehitecture of your submission must be
sound. You then simply add or remove content aso@oiate. What content you should
add or remove is principally governed by the sulbmiss made by your opponents. It is
very important, therefore, that you pay close aitenwhile those submissions are being
made.

You must also listen carefully and closely to thwestions the moot master is asking your
opponents. We have already discussed how questsmued to identify concerns or
logical flaws in a submission. Whereas duringgreparation stage you analyzed these
guestions to improve your own case, now analyzenthe help you critique the
submissions made by your opponent. This can be dori@o complementary ways.
First, the substance of the questions to your oppnwill suggest areas worthy of
emphasis in your submission. Second, you can takepportunity to involve the moot
masters by referring back to their questions duymgr submission.

When doing this, be careful not to imply that theathmaster was actually making a
point. Do not use expressions such as, “Your Homweas correct to question . . .” or
“Your Honour made the point . . .”. Moot mastersymeact negatively to phrases such as
this because they are not allowed to make a poittiig stage of the moot. You are in
effect implying that the moot masters have prejddipe merits of the case, albeit in your
favour. Instead, repeat the question, note its mapce to your client, and respond.

During opposing counsel’s submission, Madame Peasidsked the question . . . We
respectfully submit that this question does draengion to what the Respondent says is
a fatal flaw in the Applicant’s case. In answerifgdame President's question, the
Counsel for the Applicant suggested . . . The exddesimply cannot sustain such an
argument.
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Short passages like this are very easy to incompardo a well structured argument
because they do not change the underlying archrecodf the submission at all.
Responding in this way will earn the respect of i@t masters because it demonstrates
that you know your case, you were listening to ¢ipposition, and you are keen to
engage with the moot masters on matters that grertant to them.

4.3 PRESENTING AN ORAL SUBMISSION

Dear learner, up until now we have been lookinditi¢rent rules of structuring an oral
submission and the manner of responding to opp&aneanbmissions. In the section at
hand, we shall try to bring to light some rulepodsenting a submission orally.

Not surprisingly, there are considerable similagtibetween the advice offered for
presentation of oral submissions and the adviceeredf for composing written
documents. One very important common piece of adigcthe value of developing an
awareness of your environment. Just as differentpatitions call for different styles of
written document, there will be stylistic differexscin the oral presentation. For example,
in courts you are expected to stand, whereas itratbns you would normally sit. In a
court you refer to the judges with phrases suctivasr Honour” and “Your Worship”,
whereas in an arbitration you might address “Madabitrator”.

The peculiarities of each competition should beestigated very early in your
preparation. You do not want to get into the habiteferring to your moot master in an
incorrect manner. This book cannot list the stidistquirements of every competition —
there are simply too many differences in too mamygetitions. The task will be easy for
you because you can research the requirementseopdtticular competition you are
participating in!

Instead, we will be focusing on presentation isghes will be relevant to any form of
oral advocacy. Indeed, much of the advice proviggide relevant to public speaking of
any kind.

We have already discussed the importance of meetudience expectations in the
context of argument selection, but it is equalllevant to presentation. From the very
moment you arrive at a moot, the moot judge wilvéha@xpectations as to how you
should conduct yourself. Those expectations cabglly be summed up in one word:
“professional”. To ensure that you appear as psidesl as possible, think about what it
means to be professional in all aspects of yourtnappearance. Many of the topics
discussed below have an impact on how professiamnabppear.

4.3 1 Preparation
We have discussed the importance of preparatioe hefore. Whether you are

competing in a prestigious international moot cotitipa, or a small moot competition
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run by your law students’ society, you should alsvde prepared to the best of your
ability. Moot masters, whoever they may be, wiways be influenced by how important
the moot competition is to you. If you turn up uepared, it suggests you are not really
concerned with the outcome, and this will refleafavorably upon you in any moot
master’s eyes.

4.3.2 Physical appearance (demeanor)

Dear learner, how should you look before the pafiehoot judges and the mot court
environment in general? How you dress can affeat poesentation and the impression
you leave upon the audience. Although in some pdiise world we are starting to see a
relaxation in dress codes, there is still an alnbostersal presumption that professionals
will wear suits.

Furthermore, what might be acceptable in some @dtmay not be acceptable in others.
It is always better to err on the side of cautiod adopt the more conservative approach.
By way of demonstration, consider the following mtgethat occurred in a real moot. It
was an unseasonably warm day, and as the mooteirsg tonducted during a university
break, the pre-programmed air-conditioning was wotking. Because the door was
closed, the room became stuffy and quite unconiitetdor everyone inside it,
particularly the advocates. There were three moeatstens: two from civil law
jurisdictions and one from a common law jurisdiotid’he common law moot master
invited the advocates to take off their suit jask&ne team did; the other did not. The
team that had taken off their jackets became isangly disheveled over the course of
the moot: ties were loosened slightly, top buttevese undone, shirts revealed dark
patches of sweat. They looked as though they veaig/rstruggling. In contrast, the team
that kept their jackets on maintained a very psitesal image, notwithstanding the fact
that, they too, were really struggling. At the ewfdthe moot, the contrast in physical
appearance between the two teams was so extragrdivet one of the civil law moot
masters was moved to comment on it. After explgimat it would not affect his scoring
on this occasion, the moot master went on to salyithhis view removing suit jackets
was tactically wrong and even disrespectful, ndtst&inding the invitation from one of
the moot masters to do so.

How you dress can also have amore subtle effectyamr performance. Do not
underestimate the influence of your dress on yaycipological approach to the moot.
We naturally distinguish the importance of an ommady the clothes we wear. Just as
other people will draw conclusions from your app&ae, so will you. If you have gone
to the trouble of having a haircut, wearing a nidgebned shirt, putting on make-up or
doing whatever it is you do to look good, you vidél good as well. If you feel good you
will be confident, and confidence is a very appeghttribute.
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4.3.3 Time keeping

One of the strongest indications that advocatesraw®ntrol is when they are acutely
aware of the time their submission is taking. Tikeeping is essential. If the rules
permit, this may be done by your co-counsel. F@ange, you may have a small piece
of paper with various time intervals noted on ith&d you only have 10 minutes, left
your co counsel very quietly and inconspicuouslgsses off the number 10. It is
necessary to emphasise that this should be doheuwtiattracting any attention; kicking
your colleague under the table is not advisable!

In competitions where counsel are not permittecbimmunicate with each other during a
submission, the task is a little harder becausewitluneed to do it yourself. In these
circumstances, it is important you have your owmrig device; do not assume there will
be a clock visible somewhere in the moot court. daeeful though that your timing
device is not going to make any noise. For exanmglepuntdown timer sounding at the
end of 20 minutes is going to look very unprofesalpand will draw the attention of

your moot masters to the fact that you are ouinoé t

Time keeping is a virtue that can lead to a vieopte often start to speak more quickly
when they think they are running short of time. iBeshis temptation. Instead, if
necessary, make time in your submission by dropmng or two of your weaker
alternative arguments. All of this can be pre-pkthn

If you have 20 minutes in which to make your sulsmois and you are expecting
guestions, do not plan to deliver a 20-minute ssbran. From your practice moots, you
will have a reasonable idea of how much time qoastbccupy. It is probably reasonable
to assume that your uninterrupted submission wauity last between 11 and 13
minutes. This is not very long, and therefore, argaot selection is very important. It is
also another reason why there needs to be fleyilnlithe structure of your submission.

Just as you may need to discard an alternativereegt) you may wish to add one if you
find that time is available. Well before you evemez the moot court, you should have
decided that if you have not reached a particu@ntpin your submission by the 10-
minute mark, you will drop alternative C, for exdmpPreparing for situations like this
will ensure that you remain in control. You aresldi&ely to rush or to become overly
stressed or worried, all of which would be refleceutwardly in your presentation.
Rather, you will know what to do for every eventtyghnd how to do it.

4.3.4 Opening formalities
The opening formalities begin with the announcemehtyour appearance, and

encompass everything you do (or should do) frormtbenent the moot officially begins
to the point when you actually begin your submissio
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The very first formality you should be aware ofwbether you should stand when the
moot master enters the room. This may well depemdhe type of moot you are
participating in, and you should find out in advanehat is required for your particular
moot. However, as a general rule it is always potit stand when you are being
introduced to someone. It demonstrates respedbwiol the arrival of the moot master,
there will usually be a request for appearanceg. fifocedure for this may also differ
depending on the forum. Some forums will have appez slips that advocates will
complete prior to the arrival of the moot master.

In these competitions, the moot master may wedlrred each advocate by name and ask
them to confirm that they appear for a particuliglesOn other occasions you will be
expected to verbally announce your appearance.eTwél be particular customs you
should adopt, depending on the forum. May it pleaeeCourt, my name is Smith, initial
J, and | appear for the Applicant in this matteltematively, it might be appropriate to
say:

Thank you, Mr President. My name is John Smith &rgppear on behalf of the
Applicant. You will need to research what is appiaie for your particular competition.
You need to know who will be announcing appearancéisere are two of you, does the
first speaker introduce both, or do you take turiig®ay be a personal decision rather
than one that needs to comply with any particulst@m. Either way, make sure you and
your partner know what is going to happen. You wik make a good start if you and
another team member inadvertently speak at the same

There are several arguments in favor of each spéatkeducing themselves. First, there
will not be any concern about mispronouncing a naame second it cannot be seen as
being politically incorrect. The latter of thesencerns rarely surfaces, but it is better

to avoid even the slim possibility. Somewhat swwipgly, it is not uncommon to see
counsel stumble over the pronunciation of a collesginame.

All appearances should be announced at the begimfithe moot. This is important in a
real dispute because it serves to identify the eates appearing. In the absence of an
announcement, anyone might be sitting at the Bde t&loot masters need to know who
is who, and in what order they will be appearing.cbmpetitions where moot masters
allocate scores to individuals, identifying eachispe is a necessity. To assist in this
identification process (and in the absence of appea slips), some advocates will
present the moot master with business cards, og bmall name plates at the front of
their desk. These can certainly be of great bemefthe moot master, but you need to
decide whether they are appropriate for your coitipet

Following appearances, the first speaker will ndlynaddress the moot master.
Irrespective of who the first speaker is, it is alBuappropriate to ask the moot masters
whether they would like a brief summary of the $adh the event this offer is accepted,
you should have prepared a very concise and naethisummary. This is not the time to
use emotive language or to denigrate your opposease. Simply, state the important
facts leading up to the dispute and identify tiseieés for determination. Be aware that the
statement of facts will be consuming your submissime so make sure you are brief.
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The final opening formality you may or may not aeklr before your submission is to ask
whether full citations are required. Some advocatreder to give the first full citation
and then ask if they may be subsequently dispewgtbd There is no ideal way of doing
this, and the approach you choose will vary acegrdo your impressions of the moot
masters. It is important though, if you are theagpon counsel, not to assume the same
courtesy will be automatically extended.

You should clarify at the beginning of your subriosswhether the citations are required.
Citations are often not required when they appkEawhere, for example, in your written
submissions. If this is the first reference evern whould always offer the full citation.

Most moot masters will accede to a request to dispewith citations because they
appreciate that it is simply time-consuming in tieatext of a moot. Asking the question

always indicates to the moot master that you aepared to provide the citation if

required. This is probably not a situation in whigbu want to call the moot master’s
bluff as it may reflect very poorly on your prepiéoa.

4.3.5. Using Authorities

Your familiarity with the facts and materials ofetltase, and the degree to which you
utilize them, will provide a strong indication obyr control of your oral submission. The
facts of the problem play a very significant rateyour submission. The first thing most
audiences want to know is what happened. Thereéstain logic to this. It would seem
odd to look at the consequences of an action witficat identifying the action itself.
This means that you should state any relevant fécd§ then the law, then the
consequences of applying the law to the factshdukl be a familiar sequence to you as
it is a frequently recommended method employe@gall exams.

To be able to do this well you need to developretantaneous recollection of the facts
of the problem. Some people have what is commaalled a photographic memory. For

those lucky few, remembering small details comaskiyand easily. If you are not one

of those people, there are techniques you can gnplonprove your abilities.

a. Employing flash cards

One of the simplest ways to become familiar widlsec materials is to use flash cards.
Flash cards are small palm-sized cards that hdeemation on both sides. They can be
used as a learning aid for many different task$ aag learning foreign languages and
mathematical tables. In preparing for a moot, yaghtnput a date on one side of a flash
card and then anything significant about that adetehe reverse side. Once you have a
complete set of dates, you can ask anyone to eestkpowledge. This will probably be a
team member but it could just be easily as a drienfamily member. Indeed, it is not
even necessary to have someone else test youayodocit yourself.

If a friend is willing to help, have your friendmdomly pick up a card and say the date.
You need to list everything significant about tld#te as quickly as possible. The
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exercise can be reversed as well. Your friend saggnificant event and you need to
state the date. The more often you work with ttesHl cards, the quicker you will
become. Eventually, you will reach the stage whieeeresponse instantly comes to you.

With a couple of minor additions, you can use th#ash cards to improve your
familiarity with the case materials as well. Inatushformation such as page references,
exhibit numbers or clarification numbers. The dffgou put into familiarizing yourself
carefully with the material will be justified theament the moot judge asks you, “And
where do we find that?” Imagine how impressiveiit isok and how good you will feel

if you can respond without pausing or breaking egetact, “That is on page 6 of the
Compromis, Your Honour.” An intimate knowledge bétfacts and materials also allows
you to spot and politely expose any inaccuraciegoimr opponent’s case. Learning the
case closely may take some time but it is well tvéne effort.

b. Using a casebook
Case materials encompass not only the official dwmation provided by the
competition, but any documentation used in the mAaty written documentation you
have supplied, such as an outline of submissiongagebook, is part of the case
materials. It is very important that you also faarike yourself with these documents and
practice working with them effectively. The moggraficant of these is the casebook.

A casebook, as we have already noted, is a caledf all of the cases and authorities
you intend to rely upon in your submissions. Frediye it will be necessary and

appropriate to refer the moot masters to a padicplassage in a judgment, or to
particular remarks made by a legal commentator. Wy@u do this, have the exact
reference ready to offer the moot master. Makeery \easy for the moot master to find
what you are looking at. Once you have identified teference, wait a moment and
make sure that the moot master has found the sefutreb proceeding with your

submission.

There is no need to wait until you receive an iatlan from the moot master to proceed,

although this will usually be forthcoming as soartlee master has found the appropriate
passage. It is sufficient to pause for a few sesatl then keep going. Keep watching
the moot master as you are speaking to ascertathehthe master is in fact listening to

your submission or is fidgeting with the materidfghat appears to be the case, it is not
inappropriate to ask whether the moot master hasddhe passage.

If you are competing in a moot competition that slo®t require a casebook, do not
assume that this advice is irrelevant to you. Symipécause you are not providing a copy
of the actual material in the moot does not meat ttou should not give specific
references. Whenever you cite any authority, hapage or paragraph reference at the
ready. It is less likely that you need to inclutiéestas part of your submission, but if
asked by the moot master for the reference, yod teebave it.
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c. Using materials appropriately

The final issue regarding case materials is howde them appropriately. It is not
necessary to refer to the materials every time stale a fact or make a point. The
purpose of authority is to buttress your submissaomd to highlight the relevance of what
you are saying. When you do quote a passage fraase, a statute or commentary,
make sure that you are not quoting it out of cont®or example, an article in a
convention may have multiple sub-articles, and yaght be tempted to only read the
sub-article that appears to support your case. Jiitafarticle considered on its own might
leave a very different impression than it woulddicussed in its wider context. Moot
masters are likely to notice this, and if they dmt, ryou can be almost certain your
opposition will.

Once discovered, this will reflect badly on youbsussions, as at one level it suggests
an intention to mislead the moot master. It is @&ty acceptable for you to draw the
moot master's attention to an important phrase uy-aticle, but do this through
emphasis. Use your voice to emphasize a passagkedyuthe correct context.

4.3.6. Voice and delivery

Your voice is one of the most extraordinary and @dul tools at your disposal. All of

our voices are different. Some are naturally melodnd calming, others demand
attention, a few have an undefinable yet distingality, and some are a bit thin or
scratchy. Irrespective of how your voice might lesatibed, we all have an ability to use
our voices. You can be demure or forceful, ingivsitor authoritative, caring or

dispassionate. You can convey all this simply byirgathe same words in different
ways. It would be a terrible shame to waste thid +tobut waste it many do. Often those
judging your practice moots will be able to telluyavhether or not you are taking full

advantage of your voice.

However, you can work on this by yourself as wélét a recording device and record
yourself. If you have never heard a recording afrgelf before, be prepared for a shock.
Your voice will sound very different, possibly evenrecognizable! When you listen to a
recording of yourself, you are hearing your voite tway everyone else does. The
physiological reasons why we hear ourselves difdyeare not important, but it is
worthwhile being aware of the phenomenon.

a. Moderate your tone, pitch and accent

Once you have recovered from the shock, listericaliy to your performance. In
particular, focus on your intonation — the tone adh of your voice. Speaking in a
monotone should be avoided. Eventhough the suljeatter may be extremely
interesting, if the presentation is delivered itTmanotonous fashion, it will almost
invariably be labeled by the audience as boring.kéMaure you vary your tone
appropriately throughout your submission. It isgblke to vary tone inappropriately, and
this will simply serve to confuse your audienceuYaudience needs to understand
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the significance of the various tones you adoptb&able to do this, there needs to be a
consistency in your use of tone, and each chang& have a particular implication.
There are common conventions about what changemefmean in every language; they
are not arbitrarily decided upon by an individupéaker. For example, in English we
naturally tend to finish questions on a higheripitc

Different languages use pitch and tones in diffeveays. This is evident simply from the
fact that we have different accents. Accents ar@rgoortant consideration, particularly
for native speakers of the language. The factytbatcan speak English perfectly will be
of little value if your accent prevents you fromrggunderstood. Ideally, you should aim
to have your accent sound as neutral as possibie.cén, in part, be achieved by simply
making sure that you enunciate every word and rguod vowels.

The issue of accent is not something that showdrabr concern non-native speakers.
Indeed, we should have nothing but support, pramskadmiration for participants who
can moot in a second language. However, to conipliggeore the fact that there will be
some language difficulties for non-native speakessuld be silly. In most moot
competitions, judges will be specifically instrugt@ot to allow their scoring to be
influenced by difficulties of this kind. The eadiegay to avoid any kind of language
difficulty is to keep your sentences short and semphis is a good advice that applies to
everyone.

b. Speak slowly

Concentrate on speaking slowly. It is almost impmesto speak too slowly. This will
have two natural consequences. First, you will matocally begin to fully pronounce
each word, which will help you speak clearly. Setoit will give your audience an
opportunity to hear and comprehend each word. Uf ypoeak too quickly, your audience
will hear a string of meaningless sounds. Learrimglo this is not as easy as it may
seem, and will require practice. You have to battjainst the normal impulse to rush in
circumstances where you have a lot to say andlitdeytime to say it in.

c. Moderate the volume
You should also be very conscious of whether yeuspeaking loudly or quietly. Just as
people find it difficult to believe they are speaditoo quickly, many people seem
surprised by the suggestion that they naturallykpeo softly. Your voice should fill the
room to ensure that everyone, especially the moastens, can hear you easily. Be
careful not to yell, but err on the side of beitigtgly louder than you think you need to
be, and this will ensure that your voice will catoyeveryone in the room.

4.3.7. Body language

The way you use your body as you deliver your sgbion can speak volumes to your
audience. Often, subconsciously our body language veal our true feelings.
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Sometimes, we can control these reactions and ber aiccasions we cannot. For
example, some people blush when they are nervdwen When they sense that they are
blushing they get even more nervous and embarra3sges cure is to try to be less
nervous and certainly not be embarrassed if you t&teblush. Admittedly, this is much
easier said than done, but it is true that solgpgaration and earned self-confidence do
wonders, to combat nervousness.

a. Never fidget
Nervousness can cause some people to fidget dthiig presentations, for example,
clicking pens or tapping their fingers or feet. Abit of this kind has several
disadvantages. It undermines the confident appeargou are trying to present, and it
distracts the attention of your moot masters fromatyou are saying. Precisely, how you
cure fidgeting will depend on your environment.

If you are standing at a lectern, you may be abldiscreetly hold the lectern, to stop
yourself tapping your fingers. If possible, thisoald not be seen by the moot master.
Instead, all the moot master should see is an afwostanding upright and paying
attention to the task. Your hands are firmly hoidthe lectern so as to not reveal your
state of anxiety.

Alternatively, if you are sitting at a table, sitthe front of your seat, join your hands
together and place them on the edge of the taldac&htrate on feeling the table just
below the base of your little fingers. Sitting m4 fashion allows you to push against the
table as firmly as you like and it will not be res#d by the moot master. Furthermore,
exerting pressure on that part of your hand wilken& harder to wiggle your fingers.

b. Make use of gestures and posture
Once you have mastered your body language suffigisn that it will not detract from
your submission, begin experimenting with ways sing it to your advantage. Hand
movements can be very effective when adding emphasican taking off glasses. Give
some thought to how you use your body. What handrements do you use
subconsciously at the moment? How can you utihsentto
improve your delivery? Get feedback from your coacd team members about your
gestures. Your gestures should add emphasis to whatare saying and create a
favourable impression. They should never be distrgor overdone.

Hands are only one part of our body though, and @acarry ourselves is also very
important. You need to have good posture. Make gou are standing upright and are
not stooped over. If you are sitting down, do redax back into the chair. Put both feet
firmly on the ground and sit up straight. This i®sheasily achieved by sitting at the
front of your chair.

c. Pay attention
It stands to reason that if body language is a fofmommunication, then we are in fact
communicating all the time. Just because you ateantwally saying anything to the
moot masters at a particular moment, you will §tdlconveying a message to them. The
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lesson here is that you must pay attention duhegithole moot. Do not start looking out
the window or back over your shoulder to the auckemvhen your co-counsel is
speaking. This can have a very negative impacthenirhpression created by your co-
counsel's submission. If you do not think it is Wofistening to, why should the moot
master or the judge?

When the opposition are delivering their submissigou must also pay attention. The
message you send by not paying attention during gpponent’s submission is not that
the submission is not important, but rather thatl ywe rude. Maintaining a proper
posture will in fact help you pay attention. Thancbe very important if a moot master
turns around and asks you an unexpected question.

4.3.8. Speaking from notes

The use of notes during a presentation is a hahated topic. Should you script your
presentation and rote learn it? Should you havermaptete copy in front of you when
presenting, or should you just have a list of keynfs? The best advice is to do what
suits you.

a. Using a complete script
Many people will tell you not to script your presation and certainly not to have it
written word for word in front of you. This adviée misguided to the extent that it will
force some people well outside their comfort zombich will be detrimental to their
overall performance. Remember, maintaining a relaxmeasured and confident
approach is the most important goal. If having mglete script works for you then do it.
The question then becomes how do you know ifuwtasking?

The two most common criticisms of the use of serigte that people tend to read and
that they then lack flexibility. In a moot, it iery important not to read. You need to be
looking up at the moot masters and talking direttlyhem. It is virtually impossible to
engage with someone if you are not looking at thRemding also tends to impact on
your tone. It is much easier to slip into a monetdnyou are reading. It will also affect
your volume. Our mouths point in the same directierour eyes, therefore when reading
out aloud, we are quite literally speaking downthe paper, and not projecting our
voices. In short, reading will detract from yourbsussion and should be avoided as
much as possible. People who read will also terstiti to their script. This affects their
ability to answer questions. The need for flexipilwas briefly discussed under the
heading “Varying the order in your submission”, aiftdis an equally relevant
consideration at this stage.

Moot masters will move you around your presentatpossibly at the most inconvenient
stages. If you are relying on reading your subrarssyou will need to be able to sort
through your notes instantaneously. This can Hecdif for you and distracting for the
moot master.
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You need to establish what is right for you duryaur practice moots. Try different
approaches and see how they work. Think about tikecanment you will be in when
delivering your submission. If you are sitting dargling at a chest-high lectern, the
actual act of turning a page will occur very claseyour face and certainly within the
field of vision of the moot master. Any movemeitkelithis can be distracting, particularly
if it is accompanied by the creaking of an exerdsek. Instead, you could try using
sheets of paper that are not bound, as they calidoffom one side of the lectern to the
other in a very subtle movement. The danger ispafse, that your pages may end up in
the wrong order, therefore, it is important to etearly visible page numbers. It would
also be sensible to check that all your pages @sept and in the right order just before
beginning your presentation.

For those of you who feel most comfortable with anplete script in front of you,
develop techniques that will minimize the negatingression that can be created by
reading. You need to be able to move very easitywéen your notes and the moot
master. As a consequence, you cannot be wastirgyttiymg to find the passage you
were up to on the page just before you looked awdep your pages clear and
uncluttered. Make sure your submission is printed ilarge, easy-to-read font with a
double space between each line. This document nedxdsfunctional and versatile; it
does not need to win design awards!

b. Using summarized notes

If you decide that you are going to use notes,tm@aasing them and think about how
they should be designed for maximum effectivenEss.example, it may be advisable
not to bind your notes in any way. This means, gbould not use an exercise book, or
staple your notes together. This will allow youaer flexibility to vary the order of your
presentation in response to questions from the nmoaster, as we have already
discussed. Notes can be a very effective and ussslivhen used well. You need to give
some thought to how your notes can best be designsdit your requirements. It was
suggested earlier that rather than speed up wherag® running out of time it is far
better to discard arguments.

To be in a position to do this, you need to haverpized your arguments. Which
arguments are essential, which are desirable aichvane dispensable, but would still be
included in an ideal presentation? How you havégdesl your notes can greatly assist
you in this process. Divide a single sheet of pamterthree columns. In the first column
list all of the essential arguments. These areatgaments you believe you must present
in your submission. In the second column list lal arguments that you consider would
be desirable to include. Finally, in the last cofuhst the less important arguments that
you would still like to include in an ideal presatbn. During your presentation, work
your way through these lists. Be aware though ttatpriority of some arguments may
change based on your opponent’s submissions. As ypponents make the
corresponding argument, tick it off your list. Nafsayou face any time pressures during
your submission, you will know which arguments youst raise, and which ones you
can abandon.
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When designing your notes, you need to considetiveheg/ou intend to write extra notes
during the moot. If so, you will need to make stirere is room for you to do this in your
notes, whether it is simply in the margin or in esignated place. Because you will be
familiar with the arguments for both sides, you niewe developed a list of common
rebuttal points, and you may want to add to the dis the moot progresses if new
arguments occur to you. If you do develop suctst bie sure to use it wisely and not
inadvertently misuse the rebuttal procedure. Rabigttdiscussed in detail later on.

c. Using notes well
When using notes, whether it is a full script ot goints, the key is to know how to use
those notes. Notes should never contain substaistues to be researched on the spot.
They are really only there as a security blanketetissure you. The same is true of open
book law exams. You do not have the time to re$eardhe middle of the exam, and
neither do you in a moot. Never assume you wildl fthe answer to a question in your
notes. The notes may point you in the right digectbut the answer always comes from
what you already know.

If the rules of your moot permit, you can also nsé&s to communicate with your team-
mates. Typically, these are used for time managéenranhen responding, whether as an
advocate for the party defending the claim or far party bringing the claim in rebuttal.

4.3.9 Building rapport with the moot master

People who are naturally charismatic and charmiegns to effortlessly command
attention when they walk into a room. They haveab personalities and can socialize
easily. They have a presence, and always seenpt@ss an audience. These people can
be extremely intimidating to those who do not $eedame characteristics in themselves.

It is often the case that how we see ourselvesrig different from the way others see us.
Many of us tend to assume the worst. This is pagity true of people in stressful
situations. Imagine you walk into a moot court afance at the moot master. At that
precise moment, the moot master or judge appeasader at you. What do you think?
Do you assume you are already off to a bad staftbasically give up without having
said a word?

The real reason for the moot master’s apparent sniglat have nothing to do with you
whatsoever. It may have been the onset of a snéezénstance. The attractive and
endearing people you may feel intimidated by aeeahes who have learnt to overcome
their negative assumptions about how others pezxdkiem. These people are generally
very comfortable with who they are, and their ciimi& comes from confidence and self-
belief. Everyone can develop self-confidence, and gan too. Confidence in your
abilities will be invaluable in helping you buildgmod rapport with the moot master. To
develop rapport with someone, you must engage tivém.
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The tips on presentation that we have discussefarsplay an important role in that
engagement. Knowing that you are prepared will gige confidence. Your physical
appearance, voice and body language will all shespect. Good time keeping
demonstrates that you are in control of your priegem. Finally, and arguably most
importantly, your use of the case materials and yaies will involve the moot master.
You should aim to create a dialogue with the moaster, during which you maintain
eye contract. Eye contact is important becausgbit@nsciously suggests you are both
honest and earnest.

An oral submission, like a job interview, is bestea it is a dialogue. How that dialogue
progresses will, to a large extent, depend on wttitude. Be yourself and let your own

personality shine through your submission, jusy@s would in a job interview. Some

people try to act their way through as if they weesformers on a theatrical stage.
Acting invariably involves pretending that you a@meone you are not. It can be quite
difficult to build rapport if you are acting. Therg nothing to endear you to the moot
master since by its very nature acting implies ¢bing false. When we watch actors on
the stage or screen, we suspend our disbelief becaa already know and understand
that it is a contrived scenario. There is no suatheustanding in a moot competition. It is
certainly a contrived set of facts, but your pariance should be a genuine one. If you
are yourself and sincerely want to engage withnle®t master, you will succeed. The
shy and timid but very well prepared advocate wilimately be much more engaging

than a loud, brash, character actor.

Multiple moot masters. Convincing one person can be relatively easy. if jave three
moot masters, you may think that your task will theee times harder. This is not
necessarily the case, although there is no douddt ithis harder to some degree.
Fortunately, it is possible to overcome many oéhdifficulties with practice.

The most difficult aspect of appearing before npldtimoot masters is establishing a
rapport with all of them simultaneously. It is plogly impossible to make eye contact
with more than one person at a time, so you widch& divide your attention between
each of the moot masters. This can be particutlifficult when one of the moot masters
does not appear to be making any attempt to engédgeyou. For example, where only
two of the three moot masters are asking questibissyery easy to ignore the third. But,
you would do so at your peril. This moot masterdset® receive an equal share of your
attention because each moot master has the sanaeitgapp award points and is
therefore equally important to you. If your compieti has multiple moot masters, your
practice moots should have the same number. Gdttasshifting your attention between
each moot master, especially those who do not deebe paying attention. It is an
unfortunate and unfair reality that the moot mastieo does not pay attention will be the
one who complains that you have failed to engagmth

If you find that you are having some difficulty raitting the attention of a moot master
simply by looking at them, there are a number chitéques you can use to politely
demand their attention. First, as we have alreastyudsed, you need to make the most of
your voice and body language. If this is not enqugbu can incorporate a direct
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reference to the moot master into your presentdijoreferring to them by their title or
name.

Referring directly to a moot master must be dorté ware. The easiest method is to refer
to a question that the moot master asked earligreérmoot. A more contentious method
is to use information about the moot master that kiaow from outside the confines of
the hearing that you are presently participatingdor example, you may know that the
moot master comes from a civil or common law baclkgd. Or you may somehow draw
upon a journal article or case decision that théiqudar moot master has written. If you
are able to research your moot masters, you shooldo. You may never use the
information you find, but it is there in your arséif necessary.

The other information you should seek is the peakstyle of each of the moot masters.
Are they the kind who will pester you with quesg@nAre they the kind who will want to

hear more about the facts or the law? Are theyike focus on one particular issue?
Having all of this information will help you premafor your presentation. At the very
least, it will give you an idea of what to expaghich is particularly important if you are

appearing before a moot master with an aggressgie s

4.3.10. Know how the moot is to be run

There are many procedural matters that you neée@ familiar with so that there are no
unpleasant surprises during the moot. Some of timesechange from moot to moot, and
even within the same competition, so it is impdrtarpractice for all eventualities. We
have already discussed time keeping, but therenarg other aspects to consider.

a. Order of submissions

Advocates are frequently taken by surprise whenntbet master changes the order of
submissions. For example, the Respondent may Haaléesged the jurisdiction of the
court. In this situation, it would not be unreadaedf the Respondent was asked to make
its submission on that issue first. Suddenly, tlesg®ndent is not responding any more
but presenting an affirmative case. It is also ingott to remember that the first speaker
should always offer a summary of the facts, and theans it may be the Respondent
who has to present this summary.

b. Rebuttal

The availability of rebuttal will vary from moot tmoot. If you are representing the party
bringing the case, always request a right of ralutthis is not to say you will always
exercise that right, but have it up your sleevieig granted. If possible, confer with your
opposition before the moot begins and agree on ymwwould jointly like the moot to

be run. The moot masters may ask whether therbdes any agreement on these issues,
or they may simply begin the moot. In either cadbke,first advocate, whichever side the
advocate represents, should clarify the procedittethve moot master — in particular the
time available to each advocate, the order of aggusand the right of rebuttal (and
occasionally surrebuttal).This can be done verytglgl by indicating that there were
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discussions between counsel before proceedingslzeghthat you are jointly proposing
a particular procedure to the moot master. The mmaster may acquiesce or allow some
matters like rebuttal. Ultimately, it remains iretmoot masters’ hands and you can only
ask.

Even if you have the right of rebuttal, you may abtays wish to exercise it. Knowing
when to rebut and when not to will come from an ermsthnding of the purpose of
rebuttal. Rebuttal does not exist so that you lgetlast chance to restate your case. On
the contrary, rebuttal should not involve a resteget of the case at all. Rebuttal should
be used sparingly and pointedly only to address pewts raised by your opposition in
the course of their submission. This is why itastigularly important for parties bringing

a case to reserve the right.

Imagine, you are the Applicant. Having run shortiofe you decided not to present one
of your alternatives. During the Respondent’s su#sion, the alternative was raised with
apparent acceptance by the moot master. This ig e use your rebuttal. But, do not
launch into your entire presentation on the pdirmply, single out the fatal flaw without
going further. It is the perfect example of whessles more. Sadly, misuse and even
abuse of the right of rebuttal has become the ndim. positive consequence is that the
proper use of rebuttal is striking and usually reled. When asked if you have any
rebuttal, do not be afraid to say that you do Nat, the Applicant believes it has already
answered all of the Respondent’s submissionoufdo have rebuttal, state the number
of rebuttal points you will be making. Thank yobetApplicant has four points to make
in rebuttal. Limit yourself to the four, or at tery most five, strongest points. Doing so
will suggest you appreciate that a rebuttal mustosesed. You are likely to have five
minutes at most, and at one issue per minute yguatn@ady be speaking too quickly.

There is one final point to make about rebuttalvédahtes who have not paid attention to
their opponent’'s submission will not be able to uteleffectively. If, after your
submission, you were completely preoccupied witratwyou were going to have for
lunch, do not even try a rebuttal. You may haveaggel the general theme of your
opponent’s submission, but you will have no ap@tsan of the specificities, and it is the
specificities that you should rebut on. So, in &ddito looking like you are paying
attention, make sure that you actually do.

4.3.11. Dealing with mistakes

Good preparation is preparation that prepares ywuefery contingency. However

unlikely you may wish it to be, it is possible tlyatu will make a mistake. In a moot, and
often in real life, the fact that you have madeistaike is not as relevant as how you deal
with it.

Sadly, ignoring a mistake will not make it go aw#yyou have made a mistake, do not

be frightened to correct it. It is far better tkaowledge that you “spoke in error” and to
correct any misunderstanding that the moot maseer have, than to simply push on.
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However, do not be too quick to assume that itas who has indeed made an error,
particularly if the moot master has suggested dnat of your well-researched arguments
is wrong. Remember that you will know much moreudtibe problem than your moot
master because of your extensive and detailedrasen the topic.

Have confidence in yourself and your submissiorest&e your proposition and clarify
with the moot master precisely why they believerehées an error. If it is there,
acknowledge it, downplay its significance to yowerall submission and move on. If the
moot master is wrong, take a moment to re-explawr yoint, specifically identifying
why you are not in error and move on. When doingysu should not attribute the
confusion to anyone.

Your Worship, perhaps | could rephrase this point lrrespective of who is actually in
error, the crucial point is to proceed with yoursussion. Battle on. Do not lose
confidence or be too embarrassed to proceed. $iguadimbstruck, not knowing what to
do next, will have a much greater impact on the thmoaster than merely acknowledging
a mistake.

4.4 CONTINUE THE TEAM WORK

The importance of teamwork has already been regiyagenphasized in this material.
Although a team may only comprise two people, istif a team. Often, you will find
you most need your team-mates during your mootiamdediately afterwards. If the
rules permit, your teammates can assist you whenaye actually presenting. They can
find references for you, pass your documents, kieeg and perhaps even assist with the
answer to a question. All of these things have bmeivassed in other sections of the
book. However, something we have not yet discugs@dw team-mates can assist after
a presentation.

Watching a team-mate (or a student if you are d&elt) presenting a submission can be
extremely difficult. Because you have gone throtlghsame or similar preparation, you
will naturally think of answers to the questionsigeasked. Often, you will think these
answers are better than the ones your team-maneatety gives. You will be sitting in
the audience thinking, “You know this . . . no, tlmat’'s not right!” The problem is often
exacerbated if there has and you should only dat vgtright for the team. There is no
certainty that if you had been speaking, you wouéde answered the question any
differently. The answer that pops into your heaérbeompetition for the advocate’s
position. Irrespective of your personal feelingsy ynust remember that you are part of a
team, while sitting in the audience occurs to yoemtirely different circumstances. You
are not under the same pressure as your teammatésvpinesenting and is the focus of
everyone’s attention. It is impossible to know hgewu would respond if you faced the
same question under similar pressure and attention.

Accordingly, you should never criticize your teanateis performance. Attacking your
team-mates or denigrating their effort in any wafether directly to them or to other
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team-mates, will only serve to lessen everyonerfopmance. Instead, work with your
teammates in a positive fashion. Make sure thatfeegiback you have is constructive,
and expressed in such a way that does not suggdst@onfidence is king, and negative
comments from team-mates can often be very damagin

Review Exercises

How does a team work assist an oral presentation?

What are the main rules during structuring an sufimission in a moot? Mention
two items and elaborate them.

Mention at least three rules to be followed duramgoral submission with a brief
description.

What is the order of an oral submission? Statdlirie

How should you respond to argument of the opposam? Discuss briefly.
What advices are to be considered while using attigeduring oral submission?
Mention and state briefly three tips relating taygoice during oral submission.
What is a body language? Is it useful for oral argats? Why/why not?

What is the best advice regarding the use of rfotesral submission?
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