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UNIT-I
CRIMINAL RESPONSIBILITY

Introduction:

General Defences:

Defenses for criminal liability are circumstancésittrelieve an accused from
conviction of guilt and its consequent penalty. Sheircumstances exempt a
criminal from criminal liability or entitle him/heto a reduced punishment.

Defenses for criminal liability are incorporateddrniminal law in different ways.
Some are clearly provided by the law as defensele wthers are not. The latter
categories are special defenses. They are deféretespply in particular crime.
Special defenses could be non-fulfilment of edsémonditions of the crimes
provided in the special part of the Criminal CoAecording to article 665 of the
Criminal Code, for example, the crime of theft @ womplete unless the thing
abstracted belongs to somebody else. If the accalssilacted his/her property,
he/she can raise this fact as a defense. Spedahs#s could also be defenses
provided for particular crime. For example, ArticB40 of the Criminal Code
prohibit obscene publications. Article 642 provid#sfenses for the crime of
obscene publication. As a result, artistic, litgrar scientific works or objects are

not considered obscene or indecent.

The other categories of defenses are those expresslided by law as defense.
They are general defenses. They are applicablél wimes. They are excuses
and justifications. The Criminal Code of 2005 doet follow this dichotomy.
However, we follow this classification in this mdedu for convenient

understanding.



Excuses are defenses that arise because the deféadaot blameworthy for

having acted in a way that would otherwise be erahiExcuses are the defects
and unusual conditions of the criminal during tenmission of the crime. Thus,
if persons commit crime unwillingly, without und&ading the nature and
consequences of their act, with mistaken beliefacfs or law, the law excuses
them from criminal liability. In the cases of the&ceses, the focus is on the

individual criminal rather than on the crime comteit

Defenses that arise when the defendant has actdvay that the law does not
seek to prevent are called justification defendesshort they can be called
“‘justifications”. In cases of justifications, tleeare preliminary conditions that
enable the doer of the act to take necessary apbpionate action. Thus, when
there is an attack on legally protected rights,dteps taken to reverse the attack
is justifiable act. Similarly, if the persons fourtdemselves in imminent and
serious danger and their only choice to avoid #ftigation is by committing a
crime, their act is justifiable if they have chogba lesser harm. In justifications,
the focus is on the act rather than on the crimihé society encourages those
acts. Justifications include acts required or attlked by law, legitimate defense,

necessity and professional duty.

Justification for Defences:

Law reflects the value of the society. It punispessons blamed for committing
harmful act against the society. Nevertheless, some the society does not
blame the perpetrator of an act that has causeah harit when that act is
committed in certain circumstances. The circums&tanno which the doer of an
harmful act will not be blamed are provided by thininal law as defense for
criminal liability. The basic reason for the existe of the defense is that it is not
just to hold persons guilty for a crime for whidtetsociety does not blame them
as a criminal.

It is the basic principle of criminal law that tkers no crime unless all its

elements are fulfilled. Article 23(2) of the CriminCode provides that a crime is



only completed when all its legal, material and ahangredients are present. The
absence of one of these ingredients necessarilliegnfhe absence of crime. If
persons commit a crime under the circumstancegtioatde them with defenses,
one of the ingredients of the crime is lacking. &gesult, there is no crime
committed. For example, homicide is a crime. A parsommits homicide when
he/she kills a criminal who has been sentencece&dhdpenalty. Yet, there is no
crime of homicide as executing death penalty iaveul act. Thus, justifications
are defenses for criminal liability. In justificatis, the legal ingredient of the
crime is not present. Similarly, the act is shoft moral element when
irresponsible persons commit it. Consequentlyspomsibility is an excuse. Thus,
where either the legal or the moral element is p@sent, it is not legally
acceptable to punish persons for their deeds.

Objectives of the unit

Under the following section of this Unit studentd Wwe able to:

Define criminal responsibility

Know that an insane person is criminally irrespblesi

Know that a person who is criminally irresponsitdehis acts shall not be
punished

Understand the conditions under which an adult beayegarded as irresponsible

Know the legal effects of criminal irresponsibility

Burden of Proof in Cases of Defences:

The general rule is that it is the duty of the pmsgion to prove the accused’s
guilt and if at the end of and on the whole of thse, there is a reasonable doubt
created by the evidence, given by either the prdsst or the defence, as to
whether the accused had committed the crime orthetaccused is entitled to
acquittal on the ground dfenefit of doub{Woolmington v. D.P.P., 1935 A.C.
462). However, “the dangers of exaggerated devdiothe rule of benefit of

doubt at the expense sbcial defenceand to the soothing sentiment that all



acquittals are always are good regardless of pistec the victim and the
community, demand special emphasis in the conteanpaontext of escalating
crime and escape. The judicial instrument has aligpurcountability. The
cherished principles or golden thread of proof Inelyjoeasonable doubt which
runs through the web of our law should not stredcim®rbidly to embrace every
hunch, hesitancy and degree of doubt. The excessivatude reflected in the
attitude that a thousand guilty men may go, buhaoncent martyr shall not suffer
is a false dilemma. Only reasonable doubts belorthe¢ accused. Otherwise any
practical system of justice will then breakdown dodse credibility with the
community. If unmerited acquittals become gendrady tend to lead to cynical
disregard of the law, and this in turn , leads tblig demand for harsher legal
presumptions against indicted ‘person’and more reepanishment of those who

have found guilty.”(Per Mr. Justice Krishna lyer)

But the burden of proving the existence of circuanses bringing the case of the
accused within any of the general exception indtmminal Code, or within any
special exception or proviso contained in any pérthe Code, or in any law
defining the crime is upon him, and the court adlsphresume the absence of such
circumstances. It means if an accused pleads defesthin the meaning of
‘excusable’ or ‘justifiable’ grounds of defenceeth is a presumption against him
and the burden to rebut that presumption is on Rinis does not mean that the
accused must lead evidence. Circumstance whichdwvbuhg the case of an
accused within any of the general defences mayrbeed from the evidence
given for the prosecution or otherwise found on teeord. Where an accused
pleads a defence but the evidence given in sugbatich plea fails to satisfy the
court affirmatively of the existence of circumstanwinging the case within the
general exception pleaded, the accused is stilllehtto be acquitted if upon a
consideration of the evidence as the whole a redderdoubt is created in the
mind of the court, whether the accused is or isemtitled to the benefit of the
said exception. If it is apparent from the eviderme the record, whether

produced by the prosecution or by the defence alggneral defence would apply



then the presumption is removed and it is operhéocburt to consider whether
the evidence satisfactorily shows that the accusenhtitled to the benefit of the

general defence.

The principles enunciated in the provisions retatio defences to criminal
liability are in fact rules of evidence carryingther conclusive or rebuttable
presumptions. They deal with the circumstances lwhpireclude the existence of
mens rea.They are, therefore, enumeration of the circuntganthat are
incompatible with the existence of mens rea. Hu@dlscthese principles
“conditions non-imputability”, and Kenny calls thefoonditions of exemption
from criminal liability”. If the existence of facter circumstances bringing the
case within any of the exceptions is proved, itatiegs the existence of mens rea
necessary to constitute the crime and thereby ghesi a ground for exemption

from criminal liability.

Section 1: Criminal Responsibility and Irresponsiblity

Responsibility is a person’s mental fithess to arsiv a court for his/her action.
Persons are criminally liable only if they are m@sgible for their acts. Thus, the
court should not punish the criminals unless itd$irthem responsible for their
acts. Therefore, to determine the guilt of persoims necessary to ascertain their
responsibility. Responsibility or irresponsibility concerned with the criminals’
awareness and their capabilities to control thetroa. If the criminal do not
know the nature and consequences of their acttbeyf cannot control their acts
despite their awareness, they should not be regperisr the result of their acts.
Therefore, before ascertaining that the criminadseh committed the crime
intentionally or by negligence, it is necessaryassure the responsibility or
irresponsibility of the criminals. Irresponsibilitjay arise in three cases. With
regards to adults, it may arise fransanity or intoxication, and with regards to

infants, it may arise from their immaturity.



» Responsibility is Presumed By the CourtGenerally, when a person is accused
of a crime his/her responsibility is presumed by @ourt. The prosecution need
not prove it. This means that of the importanbgsi necessary to make a person
liable for punishment within the meaning of Art.4%re established the in the
following way:

1. The proof that the act was done by the accuseds-ithe burden of the
prosecutor.

2. The fact that the accused is responsible for his—a€his is presumed by the
Court.

However, the question of irresponsibility arisesany of the following two
situations:

» When the accused invokes it, particularly, durihg preliminary objections as
per Art. 130/2/g of the Criminal Procedure Code tlom first day of the criminal
Proceeding.

» When the Court is doubtful about the mental cooditof the accused due to
partial or complete deprivation of mental faculti®#se Court may entertain such
a doubt at any stage of the trail from the conddi¢he accused on the trial.

Once the ‘question’ arises it becomes necessatgtale the facts in the light of
Arts. 48 and 49. Then it becomes the burden ofifence to prove the accused
is irresponsibility beyond reasonable doubt. THenlurden of the prosecution is
only to raise a reasonable doubt in the mind of Glairt that the accused is

responsible and deserves punishment.

1.1. Absolute Irresponsibility: Art. 48

According to Art. 23 (3), a criminal offense is moinishable unless the accused
is found guilty. Moreover, no person is liable tonshment unless he is found
responsible for his acts (Art. 48). Rather theillulent of the requirement as to
responsibility is a condition precedent to theifffent of the requirement as to
guilt. This is to mean that no person may be cdediof an offence unless, at the

time of commission, he was not irresponsible ferdgts. In other words, before a



court can decide whether the accused acted inteattyoor negligently, it must

satisfy itself that the accused was not incapabs®@cting.

On the other hand, as there is consensus abotddhthat insane persons cannot
commit punishable crimes; the problem of definingmmal responsibility
remained the most controversial one. The quesi®rio who is responsible
person is not yet settled for it involves numeroestra-legal elements.
Philosophers, lawyers and physicians have done ltlest to lay down the criteria
for responsibility that could have been utilizedoss all disciplines. Spiritualists
and positivists as well have got different opini@ssto who responsible is. The
former defined responsibility in terms of free withile the latter thought in terms
of determination through factors such as hereddgiucation, geographical
conditions, and the like. This made the effort eeg@rto reach an entirely
complete and satisfactory definition of respongipib futile exercise. Thus,
more that could be done was to identify certaimsigr symptoms, which, if
present in a person, should prohibit his being negrh as responsible for his acts.
The basis or sources of many of these signs angtsyns were some celebrated
common law cases that involved a defense of ingafidcordingly different tests
or rules were developed along each case that aimeddetermining
irresponsibility. In general responsibility couldtrbe defined in a positive, but
only in a negative manner, and this is why mostesouhcluding the Ethiopian

Criminal Code (2005) do not describe responsibtarbesponsible persons.

1.1.1. Insanity:
Insanity is a complete defense to a criminal chaltge based on the assumption
that one who is insane has no mind and hence cliawetthe necessary mens rea

to commit a crime.

Being deprived of free will, an insane person &cpd in an even worse condition
than a child, because the latter can at least @ohis will and regulate his

conduct, whereas the former cannot. Moreover, theofian insane man, being



unintentional and involuntary, no punishment catedé. At the same time,
people are to be protected from being attacked hgiaes and accordingly, a
provision has been made in many jurisdictions terdetention and care of insane
persons(Gaur, K D., Criminal Law, Cases and Materiald! dd., Butterworths,
2005, New Delhi, pp. 115-127)

Insanity, according to medical science, is a disedshe mind, which impairs the
mental faculty of man. In law, insanity means aedge of mind, which impairs
the cognitive faculty, namely, the reasoning cayaxfia man to such an extent as
to render him incapable of understanding the natncde consequences of his act.
It excludes from its purview, the insanity cause do emotional and volitional
factors. It is only insanity of a particular or appriate kind, which is regarded as
insanity at law that will excuse a man from crimihability. The legal concept of

insanity widely differs from that of the medicalrept.

The kind and degree of insanity available as ardef¢o a crime has many times
been defined. However, the most notable of allhis Tight and wrong test’
formulated in Mc'Naughten's case. It was an interesting case, worth
remembering. According to the summary of the casmi® M’'Naghten was
obsessed by the idea that Sir Robert Peel, byiegetite Metropolitan Police in
London, wanted to destroy the liberties of EnglishmHe hunted Sir Robert to
kill him, but mistakenly shot and killed his seemgt M’Naghten was acquitted of

the murder charge by virtue of insanity.

The House of Lords moved by the controversy aroaseticlarified the defense
of insanity as follows:

Every man is to be presumed to be sane, and tes®ss sufficient degree of
reason to be responsible for his crime, until tloatary be proved to their
satisfaction; and that to establish a defense ergtbund of insanity, it must be
clearly proved that, at the time of committing thet, the party accused was

suffering under such a defect of reason, from dised the



mind, as not to know the nature and quality ofdbehe was doing or, if he did
know it, that he did not know he was doing what wasng. Ereda and others,
1994: 91-93)

Therefore according to their clarification, a defant is not guilty of crime if, at
the time of the act, due to sever mental illnesst,An cases the defendant does
not know the nature and quality of his or her dot dther words, did not
appreciate what he was doing so that the “act requént” is not fulfilled), for
example, a person strikes another person, and msecmence of an insane
delusion thinks he is breaking a jar or secondases, that the defendant does not
know the wrongfulness of his or her act (in otherds, if he could not form the
requisite mens rea), for exaple, one may, undeznmsdelusion, believe an

innocent man whom he Kills, to be a man who is gamntake his life.

On the other hand, the isolated reference to apticafion of the second part of
the test and the resultant miscarriage of justiaesed courts to constantly change
and reshape their tests of insanity. The followarg some of the short-lived
insanity tests:
The irresistible impulse additiorto the M’Naghten test: A defendant may be
acquitted if he or she was unable to control thmadue to mental iliness.
TheDurham Rulgor “product test” (1954): The defendant must be

acquitted if the crime was the productnaintal disease or defect.
The Currens Test961): The defendant must be acquitted if he or“Eeked
substantial capacity to conform his conduct torgmguirements of the law...as a

result of mental disease or defect.”

Latter in 1982 the American Congress settled thedsat least as far as federal
law is concerned, by providing for an acquittal feason of insanity if “at the
time of the commission of the act the defendantaa®sult of sever mental

disease or defect, was unable to appreciate theenanhd quality or wrongfulness
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of his act.” But majority of states in the regioavie adopted the version codified
in the American Law Institute’s Model Penal Codd &nown as the ALl test:

A person is not responsible for criminal conducatithe time of such as a result
of mental disease and defect he lacks substamfuoity either to appreciate the
criminality (wrongfulness) of his conduct or to éorm his conduct to the

requirements of law.

This test focuses on the defendant’s capacityrnm the necessary criminal intent
by asking whether the defendant appreciated thegiuiness of the act. It also

emphasizes, as part of teens reathe defendant’s volitional capacity: Could the
defendant really intend to commit the wrongful &ot@ he have the “(substantial)

capacity” “to conform his conduct to the requirertseof law”?

The laws, which the Criminal Code of Ethiopia pams regarding defense of
insanity, are found in Article 48. As elaboratedlier in this section, our law do
not describe responsible, but irresponsible peromplies that an offender is
presumed to be responsible so long as he doesiowtany of the signs of partial
or total irresponsibility enumerated in the lawdamly an offender who does not
show any of these signs is fully liable to punishindhus, responsibility of an
offender is not an element that the alleging partist always establish. Instead,

responsibility is a legal presumption.

Essential Conditions to Establish the Defence of sanity:
Art. 48(2) requires the proof of the defence oésponsibility i.e. the incapacity
of the defendant to form a guilty intention basioig the following important
things:
. Nature of the incapacity: That the accuses is incapable of understanding the
natureor consequences of his amtof regulating his conduct according to such
understanding,
Reason of the incapacityThat such incapacity is due to age, illness, ababrm

delay in his developmerdr deterioration of his mental faculties, (one of the
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causes specified under Art. 49 (1) i.e. a derangémrean abnormal or deficient
condition).
. Time of the incapacity: That such incapacity existt the time of his acthat

produced the consequences in question.

The Code resorted to one of the three principalhous of defining criminal
responsibility, namely: Thbiological methodthe psychological methodnd the
bio-psychological method he three methods differ on factors that deetvetthe
source of irresponsibility. The biological methaohsists in specifying a number
of physical or mental disabilities or defects dednte render the person
concerned irresponsible. The psychological methothe other hand consists in
prescribing that a person incurs no liability thatt,the time of the offense, was
incapable of understanding the nature of his actsf @ontrolling himself. And
according to the bio-psychological method, followiadmany modern Codes
including the Criminal Code of Ethiopia, a persenrégarded as irresponsible
only if, at the time of the commission of the crirhe was deprived of his mental
faculties in consequence of certain biological diefeln other words there must
be a causal relation between the biological defelich the offender suffers, and
the psychological failure as a result of which fle¥rson become incapable to
understanding his acts. However the mere preseintteedwo does not suffice.
Aaccording to this system reasons other than meigahse such as anger, hatred
or lust, are capable of rendering a person ‘madinsane’. In the popular sense
of the terms, they are excluded from being consiieas grounds of legal
irresponsibility

Sub-Article 2 of the provision clearly provides thest of insanity. It provides
both the biological and psychological tests, whach enumerated below:

Age: refers to old age, for senility may affect a pafsonental faculties;

Iliness: refers to any form of mental as well as physidakase as a result of
which a person is deprived of his mental faculties.
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» An abnormal delay in the offender’s developmemthich includes cases such as
idiotism, cretinism, the consequences of deafnégmsbness sleeping sickness,
and the like;

» Deterioration of mental facultiesof the offender due to poison, intoxication by
alcohol or drugs, hypnosis or somnambulism;
The sub-provision further cross-referred to theimiéd biological causes
recognized under Article 49 as capable of affegtiegson’s state of mind.
Regarding the psychological consequences in mgsil lgystems two different
mental conditions are recognized to claim exempitiom criminal liability.

These are:

a) the accused was incapable of knowing the naturth@fact, owing to
unsoundness of mind, or

b) the accused was precluded by reason of unsoundsfessind from

understanding that what he was doing was eithengvow contrary to law.

In this regard, our law in the same sub-Articlecsfoes three manifestations.
They are:

> inability to understand the nature of the act. Eaample, if person strikes
another, and in consequence of an insane delusidhitiks that he is breaking a
jar.

» inability to understand the consequences of théaaatxample a person may Kkill
a child under an insane delusion that he is sawvimgfrom sin and sending him to
heaven

> inability to regulate one’s conduct according toctsuunderstanding (some
suggests this implies the notion of ‘irresistibtapulse’ which includes cases
where the offender is deprived of the power of mahihg his conduct/Graven)
by disease.

These psychological failures can also be categibiiz® lack of intelligenceand

absence of will powein the first category, due to some kind of digetiee doer
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is deprived of minimum of intelligence, which shaude present in a responsible
person so as to enable him to know what he is doinghe second category, the
doer is deprived minimum of ‘power of will’, whickhould be presented in a
responsible person so as to enable him to makasmmable decision or to act in
accordance therewith. For a person to be regarsledrainally irresponsible, it is
not necessary that both his intelligence and wolishould have been abolished. It
is sufficient to show that the offender at the tioi¢he act was totally deprived of
either his intelligence or volition. Further, it &f no importance whether the
biological causes are temporary or permanent na@néy the presence of one
type of disease at the time of the act is relevant.

1.1.2. Proving Insanity

In addition to its role in determining responsifyiliinsanity plays an important
role in determining whether the defendant is coepeto stand trial or not. In
this latter case only relatively less complicatinay occur in establishing insanity
for it is based on the actual state of mind ofdké&ndant existing at the time of
trial. A more controversial application of insanibgcurs when one attempts to
determine whether the defendant was sane or nibieatime of the act. This is
because insanity may have been completely removethea time of trial.
Therefore, although in both cases medical sciemsethe decisive role to play,
looking in to the motive and conduct of the accubetbre, during and after the
incident is more relevant in establishing insarfity the purpose determining
irresponsibility. Accordingly, Art. 51 of the Crimal Code authorized the court to
order an inquiry to be made as to the charactéecadents and circumstances of
the accused person. Therefore the conduct of teept®r to the incident as well
as at the time of the incident and subsequentdanitident does not support the
contention that he was insane at the time wherotfemse was committed; the
court may make such decisions as it thinks fitsTimplies that ‘legal insanity’ is
not the same thing as ‘medical insanity’ and a dase¢ falls within the latter

category need not necessarily fall within the forme
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Besides, the law presumes that every person iswgdass the contrary is proved.
Mere absence of motive would not indicate thatateused was insane, or that he
did not have the necessanens redor the commission of the offence. Thus in a
case where pre and post facto situations show 6ttino sign of insanity, the doer
bears a heavy burden to prove its existence diirtiteeof the commission of the

act.

At last, what the law lays down is not that theusexd claiming protection under
it should not know an act to be right or wrong, that the accused should be

‘incapable’ of knowing whether the act done by hsmight or wrong.

The capacity to know a thing is quite differentrfravhat a person knows. The
former is a matter of potentiality; the latter ie tresult of it. If a person possesses
the former, he cannot be protected in law, whatenght be the result of his
potentiality. In other words, what is protectecisinherent or organic incapacity,
and not a wrong or erroneous belief which mightthe result of a perverted

potentiality.

1.1.3. Legal Effects of Criminal Irresponsibility:

The legal effects of criminal irresponsibility aoé two kinds. other is that an
irresponsible person incurs no liability since, ading to sub-art. (1), “the
criminal who is responsible for his acts alone |gato punishment. The other is
that hand the law required the court to ensurartbeponsible person will not be
any more a menace for others. Therefore, sub-aatti3orizes the court to make
orders under Arts. 129-131, whenever these measamesnecessary for the

treatment of the offender or the protection ofplélic or both.
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| Review Questions: |

1. Why does Art.48 penalize only those said to bearsible for their acts?

What is the function of a test of criminal respdiilgy?

2. Must the public prosecutor prove sanity as an eésgexlement of every
case that he brings to court?

3. What is the disposition of offenders to be crimiypalresponsible under
Art.487?

4. When is one incapable of “regulating his conductoading to

...understanding?

1.2. Limited Responsibility: Art. 49

It is believed that the fact that some who commdittarticularly notorious crimes
invoked insanity and escaped justice has prompeckral states to pass
legislation providing for an alternative dispositiahat of “guilty but mentally
ill.” This novel idea is meant to cover defendantg® mentally ill enough to
qualify for an outright acquittal “by reason of amsty,” yet not well enough to be
found fully accountable and “guilty”. Therefore, tiveen insanity and sanity,
there exists intermediary stages where an offerfderdties are affected to such
an extent that, although he is certainly able tdewstand what he does and to act
accordingly, it is equally certain that his intgnce or will-power is not that of a
“normal” person and that his degree of guilt is sequently lesser than that of
such a person. Such a person may neither be reéligvkability, since he is not
fully irresponsible, nor should he be liable toudl punishment, since he is not

fully responsible.
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Unlike irresponsible persons, who are for somedgiaial reasons totally deprived
of their mental faculties, semi-responsible offelsdae persons who are for some
biological reason only partially deprived of theimderstanding or volition. It is
therefore, to this kind of offender that Art. 49péps and it applies only where
there is no doubt the accused is not fully irresae within the meaning of Art.
48.

1.2.1. Characteristics of Limited Responsibility

It was believed that some biological diseases teatie are less serious to cause
absolute irresponsibility. Accordingly it was preead that the biological causes
of limited responsibility described under Art. 49ated as @erangement of the
mind or understanding (e.g. hysteria), an arrestedntal development (e.g.
imbecility) and an abnormal or deficient conditi@g. alcoholic intoxicationjlo

not have the effects specified under Art. 48.

But according to the contemporary view, the caasescharacteristic ingredients
of limited responsibility are similar to those ofesponsibility. The question is
that whether the abnormality substantially impairge defendant’s mental
responsibility for his acts or not. This is a qu@sof degree. In most cases only
expert evidence will enable the court to decide tiWieand to what extent the
accused is irresponsible. But some common lawtgurisuch Per Lord Parker
argues that the question involves a decision notlyeas to whether there was
some impairment of the mental responsibility of #mxused for his acts but
whether such impairment can properly be called sgadtial’, medical evidence
serves a limited purpose. For jurists, it is a erattpon which juries may quite

legitimately differ from doctors.

A person is not partially responsible for the sobason that he is of low
intelligence or poor education. A mediocre intdlldoes not amount to feeble-

mindedness within the meaning of criminal law. Argo®@ may have an
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insufficient education or be capable of realizihgtthe does something unlawful.
Therefore, like Art. 48, it is required that thdesider should have been at the
time of the offense in a biological abnormal coiwadit affecting his mental
faculties. In fact, it sufficient that the offentecapacity of understanding or will

power should have been diminished.

Furthermore, a person is not partially responditehe sole reason that he is of
week character or morally perverted. “The court mesluce the penalty only
with regard to an offender who suffers from a mediaease or whose mental
development is incomplete, but not with regard teeak person who is aware of

the unlawful nature of his act and who commits ieanze out of dishonesty”.

1.2.2. Legal Effects of Limited Responsibility:

Like that of irresponsibility, the legal effects lahited responsibility are of two

kinds:

1. The accused is liable to punishment since he wagnesponsible at the time
of the act and he is capable of understanding teaning and purpose of
punishment; however, the penalty must be reducezhuse the offender’s
responsibility, and consequently his degree oftgislreduced. Since persons
who are not fully responsible for their acts makg lirresponsible persons, be in
need of medical treatment or threaten public safisy court must, whenever
the necessity is present make an order under A@.at 131, as the case may
be.

Thus, unlike other defenses, the legal effectsneamity, whether absolute or

limited, shows that the court is duty bound to deith the causes of the insanity.

If the court orders confinement or compulsory tmeatt, that is for the benefit of

the offender himself or the community in which ttefendant is living.
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Review Questions:

_— |
1. What are the differences between Arts. 48 and 497

2. Why is it necessary to create an intermediary betvweesponsibility ang
responsibility?

3. How does the court determine the extent of memspansibility of the
defendant?

Section.2. Intoxication-Intentional or Culpable Irresponsibility:
Art. 50

The problems intoxication poses to the criminaltipgs system, and to law
enforcement in particular, are by no means nedégilbrug addiction and
alcoholism remain two of the foremost-unsolved prois confronting the
criminal justice system of many countries. To hp&tpetrators responsible for
crimes committed under the influence of either may be a solution, but may

have a minimal advantage of making treatment sesvéccessible for them.

Alcoholism may constitute a disease provided it Hamaged the brain to an
extent as to grossly impair the ability to makeoral judgment and emotional
responses. On the other hand, though the takingloohol inevitably impairs

judgment and the ability to control the emotiorg itansient effect cannot be
accounted as a “disease”. Therefore, the queséerat to under which of the two
conditions one is exempted of criminal liabilityurkher, a person is deemed
voluntarily intoxicated when he takes an intoxicamtluding alcohol, drugs or

any other thing being aware that it is or may bdaraoxicant and he takes it in
such quantity as impairs his awareness or undelisiggnOr a person may be
involuntarily intoxicated say, for the purpose ofedication or being under
coercion. The question that repeats itself heréha under which one of the

conditions the doer can claim exemption from crahihability? Alcoholism,
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whenever it constitutes a disease, depending oaxteat it affected the ability to
make rational judgment and emotional responsesgoitld justify irresponsibility

or only diminished responsibility.

2.1 Voluntary and Involuntary Intoxication:

Regarding intoxication, whether voluntary or invatiary, most penal codes flatly
state that intoxication is not defense which isualty, not true. Involuntary
intoxication, for example, because of prescriptroedication or coercion can
constitute a defense. Where an offense is commiiteter intoxication caused
due to fraud or coercion, the intoxicated man matybe said to have acted on his
own accord, and therefore, is not responsiblerferconsequences of his acts. The
justification for such a provision is based on tieatention that the accused had
himself not contributed to his drunkenness, whi@s wot likely to be repeated as

in case of voluntary drunkenness.

Most courts in America have held that even voluniatoxication, when sever,
may render a person incapable of forming certagtifip types of criminal intent,
which is an ingredient element of the crime in ges For example, murder in
the first degree requires, among other things, petation and deliberation.
Many courts have also held that if a defendant seagrossly intoxicated that he
or she could not premeditate and deliberate, r&hercan at best found guilty of
murder in the second degree. To that extent, tlveola intoxication conforms to
the mens reaprinciple. But American law does not absolve intaked
perpetrators of all criminal liability: gross volamy intoxication may simply
lower the degree of the crime committedldier, Mueller and Laufer)

Generally the development of the law on drunkenress passed through the

following three stages:

1. That insanity, whether produced by drunkennesstlerwise, is a defense.

The distinction between the defense of insanitytha true sense caused by
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excessive drinking, and the defense of drunkenmelsigsh produces a condition
such that the drunken man’s mind becomes incapabléorming specific
intention, has been preserved throughout the ddse.insane person cannot be
convicted of a crime. There was no law that tal@e of the cause of insanity. If
actual insanity in fact supervenes as a resuliafhalic excess, it furnishes as

complete an answer to a criminal charge as insamityced by any other cause.

2. That evidence of drunkenness, which renders theausackc incapable of

forming the specific intent essential to constittite crime should be taken into
consideration with the other facts, proved in ordedetermine whether or not he
had the intent.

3. That evidence of drunkenness falling short of avedoincapacity in the
accused to form the intent necessary to constithee crime, and merely
establishing that his mind was affected by drinkisad he more readily gave way
to some violent passion, does not rebut the preBamghat a man intends the
natural consequences of his acGaqr)

The defense of drunkenness and its legal effectsthiopia is prescribed under
Art. 50 and the discussion are followed here affdre provision is chiefly
intended for persons who with some state of mindrewene the law while under
voluntary influence of alcohol or drugs or any atheeans. It is based on the rule

that intoxication is no defense if caused by tHerafers’ voluntary act.

The main deference between Art. 50 and 48, 49 tstm® bio-psychological
condition of the offender but it is the conditiainat creates the irresponsible
nature of the offender. Unlike the legally recoguizzauses under the preceding
articles, under this article, it is the doer whasphimself into a condition of
irresponsibility or of limited responsibility by raas of alcohol or drugs or by any
other means. Speaking objectively, the doer’s tmmdat the time of the offence
was that of a mentally deficient person and magt tessay he should be treated in

the same manner as the mentally deficient a peegardless of the fact that he
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himself deliberately created this abnormal conditiBut speaking subjectively,
intent existed before the offence was committetesthe accused was capable of
forming a specific intention prior to intoxicatifgmself. Under this condition,
the person not only did he voluntarily place hirhgelan abnormal condition, but
he did so in order to carry out a decision whichhkad freely made. This is also
applicable to circumstances under which a perstunvarily places himself in a
state of irresponsibility when he knows and accepts possibility of doing
wrong. Therefore, in the cases coming under thiglition, the court must ensure
that the case actually committed is that which dbeusedlirectly or indirectly
intended when he intoxicated himself. This is agille in relation to both
offenses of commission (& drinks in order to kilB) or omission (ifA, a soldier
on leave drinks so as to disable himself from gdiagk to his unit). Art. 50(1)
supports the second conception, which preventscansad benefiting from the
provisions of Arts.48 and 49 on the sole ground tieacommitted an offence,
while in an abnormal condition that was createdhioyself. Thus, the fault of the
doer operates as an absolute prohibition from imglrts.48 and 49. Instead, in
such cases, the offender may be convicted andrsmtteas though he had been

fully responsible at the time of the act.

The second condition by which an offender shall bet benefited from the
provisions excluding or reducing the punishmenwli®en a person who commits
an offence in a state of partial or complete iroesibility in which he placed
himself, not for the purpose of committing an offenbut when he knew or
should and could have known that he was apt to dmgvwhile being in an
abnormal condition (Art.50/2). Under this sub-deti@a person drinks or consume
drugs, though he foresees, but rejects, the ptissisi doing wrong or he is not,
but should and could be aware that he may do wrbhig. therefore is applicable
to states of negligence—advertent and inadverfgémt. implication here is that

the doer will not be held liable if the wrong hestdibne is not punishable.
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The third situation with which Art.50 deals is thaft an accused who, having
placed himself in a condition of complete irrespbitisy commits or attempts to
commit an offence with which he did not intend torenit; nor could and should
he have foreseen the possibility of committing=ir instance a person may in a
particular quite and cold evening staying home @lbegin to drink with intent to
get himself warm and relaxed but may get completiiynk and commit a
punishable act. In such instances, the accusedtitiable to punishment under
sub-art.3, as the person has neither criminal fitemor criminal negligence
existed before he intoxicated himself. According Act.57 (1), he should,
therefore, go free because he is not guilty ofoffience committed. However, the
need to ensure the peace of the public justified the offender should be
punished and should not be permitted to excusediiros the ground that he did
not mean to do any harm prior to getting drunk. &msub-art.3, this conflict is
solved by holding the doer not of the offence dbttuae committed but of a
special offence against public safety (Art.491).t.491 is based on the
assumption that anyone who intoxicates himselflugags a latent menace for
others and that he is punishable as soon as hteegraaoncrete danger, i.e. he

commits an offence.

The Defence of Intoxication At A Glance:

Sub- State of the State Crime Legal
Art. Defendant Induced By | Committed Consequence
Art. 50/1 | Absolute or Own fault Intentionally | Fully liable to
Limited (Voluntary (In order to...)| punishment

irresponsibility | Intoxication)

Art 50/2 | Absolute or Own fault Negligently Punishable far

Limited (Negligence) negligent
irresponsibility commission of the
crime
Art. 50/3 | Absolute Own fault Accidentally | Punishable under

irresponsibility (Neither Art. 491 provided
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contemplated | the crime IS

nor intended) | punishable with a

least 1 year.
Art. 50/4 | Absolute No fault on| While Shall not be liable
irresponsibility | his part incapable of | to punishment

(i.e. has beenforming any
coerced) mental

element

The following important inferences can be drawmfrihe above legal provisions:
. Voluntary drunkenness is not defiance for the cossion of a crime, except for
minute variations in the liability.

. Sub- Art. (2) reduces the defendant’s liability tegligent commission of the
crime which according to Art. 59/2 is punishablelyoif the law expressly
provides for punishment.

. Su-Art. (3) deals with act neither contemplated iméended which is committed
in a state of absolute irresponsibility and prdsesi punishment in accordance
with Art. 491 provided that such act is normallynghable with at least one
year's imprisonment. Under Art. 491 the defendardunishable with fine or with
simple imprisonment not exceeding one year, acogrtti the degree of danger or
gravity of the act committed.

. Involuntary such as, the thing which intoxicatedhhivas administered to him
without his knowledge or against his will shallaft him a valid defence as it

does not amount to putting himself into the stédteresponsibility.

Voluntariness here has to be understood clearly. There are hitgs to be
distinguished:

Voluntariness relating to the act of getting intated,

Voluntariness in doing the act subsequent to ttexication.

There can a ‘state of incapacity’ produced eithgrdoinking voluntarily or

involuntarily. Once the state of incapacity is proed it means that the person is
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incapable of doing things voluntarily i.e. he iesponsible either absolutely or
partially. However, Art. 50 is concerned with trebination of two factors:

. He should not have by his own fault out himselfha state of drunkenness,

. Whish makes him absolutely irresponsible so asitisfg the essentials of Art. 48
or partially irresponsible so as to fit in to tleguirements of Art. 49.

If the defendant gets intoxicated voluntarily:

he is fully liable under Sub-Art (1) of Art. 50,

he is liable for negligently doing it under Sub-A2), if he is aware, or could or
should have been aware of the likelihood of comngta crime subsequently,

he is liable for committing disturbances resultingm acts committed in a state
of culpable irresponsibilityunder Art.491 of the Special Part, if he is cortglle
unaware of the likelihood of committing a crime seuent to intoxication.

Review Questions:

1. A person who voluntarily intoxicated himself is ebijively irresponsible
while doing wrong. What is then the justificatioar fexcluding such state qf
condition from the application of Art.48 and 49?

2. What distinguishes each of the sub-sections withnt.50? What
consequences result from placing an individual withne or another of thege
sub-sections?
3. What relationship exists between Art.50 and thecquleng Art.48 and 49
Does Art.50 exclude the application of Art.48 arftlid all cases of voluntar
intoxication?

4. ldentify the three ways in which intoxication mag lised as a defense.

Case Problem:

Three friends Khalid, Addisu and Binyam went toestaurant to celebrate tiye
birthday of Addisu. They started taking drink aftemk and were enjoying thefr

time. During their conversation they picked up aguanent over an issue afd
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Biniyam got really angry with some of the argumemsade by Khalid an
seriously left the place and went out. Biniyam \tdly drunk by that time. Afte
sometime he reappeared there and continued to dvittk his friends. The
Khalid teased him over the matter once again. Bimiyhis time got enraged afd
took a beer bottle and hit Khalid hard on his hédthlid had a profuse bleedirjg
due to the cut wounds by the sharp edges of thiéebatd was rushed to thle
hospital by both Addis and Biniyam. Unfortunatelizdfid died after two days
medical treatment.

Can Biniyam raise the argument that he his caseldhwe treated under Arj.
50/3?

Note these points:

- |
1. Itwas a case of voluntary intoxication.

2. The commission of the act was neither contemplatadntended as is clegr
from the facts. They were friends and celebratihgtaday.

3.  No evidence of previous enmity or even any distucesa between them.

4. Assume that provocation as defence is ruled outt\®as not a case of grogs
provocation.

5. Assuming that Art. 50/3 can be rightly appliedhie tacts of the case, can tljis
case be appropriately be dealt with under Art. 491?

6. Do you think that any case is punishable with asteone year of

imprisonment&nd above)an rightly be brought under Art. 4917

2.1.1 Doubtful Cases

Although nowhere in the Code specifically said eeery accused is presumed to
be responsible for his acts. Therefore, as a gengs the alleging party need
not prove that the accused was capable, at the timehe offence, of
understanding what he was doing and of behavingrdogly. This presumption,
however, is destroyed if doubt arises regardingdtiender’'s mental stability.

The court may fall in doubt about the responsipitf the accused as there are
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objective reasons to doubt or any of the conditimestified by law are found.

And the court cannot proceed before clearing thebtie@ither through medical

examination and inquiry into the character, antene@nd circumstances of the
accused. On the basis of the finding, the courtl shake such decision, as it
thinks fit.

Conditions where the Court Falls in Doubt about theResponsibility of the
Accused:

The first condition where the court is allowed bt about the responsibility of
the accused brought before it is when the accusgdagied any sign of insanity.
In fact Art.51 (1) does not specify how the growfdhe doubt should be serious.
But almost certain that a mere informal conducpldiged in the courtroom is
inadequate for the court to fall in doubt abouttiental condition of the accused.
Instead there should be objective reasons for thgbtd(e.g. the accused is
interdicted by civil court, the accused produceetiital proof to the effect that he
is suffering from a given mental disease, etc.)otlmer words, if its doubts arises
from factual elements and not mere conjecture,cthat is obliged to obtain
medical evidence and it should do so of its owniemoéven though the accused
is not affected as provided for in the second alioksub-art (1) or does not raise
a defense of insanity.

The second situation in which a medical examinatimnst be ordered is that
where the accused shows any symptoms of derangerhdrg mind or epilepsy,
or he is deaf and dumb or suffers from chronicitation due to alcohol or
drugs. In these instances, it is immaterial whetinarot the court is in doubt as to
the offender's mental stability. The court is rati@esumed to have such
suspicions because the accused is in such a comtlitat there exists what might

be termed as a presumption of irresponsibility.
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In either of the above conditions, the court is fmbuo obtain the medical
evidence. It may, in addition, require other evicento help the court to clarify

the point in issue.

» Duties of the Medical Expert:

According to Art.51 (2), the duties of the medieabert are of two folds. First,
the medical expert shall investigate whether anythef biological causes of
irresponsibility or limited responsibility mentiothén Art.48 and 49 is present and
what its effects. What the court expects the of inadexpert is to state whether
the offender’s faculty of “judgment and free detaration were affected by some
biological defects and, if so, whether the deproratvas complete or partial. In
this case the essential time reference is the ¢ifriee commission of the crime.
Only this time is important to determine irrespailgy. However the mental
condition of the offender at the time of trial iss@ important to determine
whether the offender is capable of standing on. tAacordingly, most criminal
codes authorize the court to order medical experexamine and state the mental
condition of the offender both at the time of tlemenission of the crime and at
the time of trial. The Amharic version of sub-arts2condalinea accurately refer
to both the time of the commission of the crime &nel time of the trail. The
English version, however, refers solely to the tioferial and many agree that
this simply an oversight. Secondly, the medicadegkadvise the court as to the
curative or protective measures that it might beessary or desirable to order

should the accused be found not fully responsitidis acts.

2.1.2 The Relation between the Court and the Medit&xpert:

The part respectively played by the medical exped the court in deciding upon
the criminal’s responsibility is one of the mostntoversial issue. In most
common law countries, it appears that the juryjieaged to ignore the findings of
the medical expert. In the caRev. BrynePer Lord Parker argued that the ‘mental

responsibility of a person for his acts’ pointsat@onsideration of the extent to
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which the accused person’s mind is answerable iBphysical acts which must
include a consideration of the extent of his apilib exercise will power to
control his physical acts. For him the questiorthierefore to what extent the
abnormality in a particular circumstance substdgtiampaired the mental
responsibility of a person for his acts. A furtleegument is that the question of
degree of essentially one for the jury. He pres®mdis argument and says that
medical evidence is relevant, but as the questivolves a decision not merely as
to whether there was some impairment of the meaggonsibility of the accused
for his acts but whether such impairment can pigpealled ‘substantial’, the
jury may quite legitimately take different positidrom doctors. The argument
goes on and says after all claiming that, theriscientific measurement of the
degree of difficulty, which an abnormal person &nd controlling his impulses.
These problems which in the present state of mekicavledge are scientifically

insoluble, the court can only approach in a breadhmon sense way.

Sub-art.(3) of Art.51 on the other hand seems taaplear boundary between the
roles of the court and the medical expert in deit@img irresponsibility. The
court therefore may not substitute itself for theoert and adjudicate medical
guestions, to which he is not qualified to decikhstead, the provision required
the court to be bound to the ‘definite scientifiedings’, in the sense that, if the
expert states that the accused is a chronic al@bpla pyromaniac, it may not
ignore this statement in making its decision. & fodge is allowed to disregard
scientific findings to which he is not qualified &ppreciate, some say he would at
once be entitled to convict an irresponsible ofeantherely because the latter

committed, in the judge’s opinion, an atrociousnaidemanding punishment.

The same is true with the role of the medical exgde/she may not substitute
himself/herself for the court and adjudicate legakstions, to which he is not
gualified to decide. It is, therefore, for the dotor draw the “legal inferences”

from the expert’s findings, so that if the expewtss the accused is not fully
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responsible and should accordingly sentenced tg,as@unishment reduced by
one half, the court is not bound by this statement.

Review Questions:

“Every accused is presumed to be responsible foattis”. Discuss
What do you think should be the roles to be pldygdhe medical expeit
and the court in determining irresponsibility aimdiled responsibility?
What is the role to be played by medical expertStimopia in those casegs
where the defense of irresponsibility is raised?

What “terms of reference” shall the court set for expert?

Section. 3. Infancy/Immaturity: Art. 52

Suppose a 3-year-old pushes her baby brother dosvetairs, and the baby dies.
Could we try the 3-year-old for murder? Does thged@r-old commit the act of
killing? Does she have the requisite intent (mexe®? In fact a 3-year-old does
not even know the meaning of life and death. Tov@mé silly inquires into
whether an infant committed a criminal act with tlegjuisite criminal intent
almost every jurisdiction set infancy limit belowhieh children are absolutely
exempted from being subject of criminal law. Thisbased on the principle that
an infant is incapable of distinguishing betweeghtiand wrong and so no
criminal responsibility could be fastened in regardis deeds. Children of such
age are granted absolute immunity on the groundthies aredoli inapax that is,
incapable of doing a criminal act, because a childer such age group cannot
form the necessary intention to commit a crime.sTis therefore a legal
presumption. In other words it is immaterial whetthee nature and quality of the
wrong done as it is normally one to be done onlysbsneone with high caliber
and experience. And some jurisdictions have adopteplalified immunity as

well to children whose age is above the infancytlit below certain age limit.
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In the case of India, for instance, section 83 plew qualified immunity to a
child above seven years of age and below twelvesy&faage. In other words, if it
is  shown that the child has not attained tlygiste degree of understanding to
judge the nature and consequences of his condeigs, &xempted from criminal
liability. In the absence of such proof, a childbab seven years of age as much
liable for his criminal act as an adult is. The andy of understanding can be
inferred from the nature and quality of the achsaguent conduct of the doer and

allied factors.

However, no absolute rule as regards the age offatisn is found. It differs from
country to country. In Malaysia and England, the ajcomplete immunity is ten
years. In India, Canada and some states in Austitajoes down to the age of
seven. In Germany, Austria and Norway the minimge s 14 years; while in
Denmark and Sweden, it is 15 years; in Argentimairgor under 16 years and in
France below 13 years if age is not punishableteréstingly in the United States,
the age of absolute incapacity varies from statstate ranging between eight to
12 years. Thus, the higher infancy limit a coutitayg, the higher protection would

children get and vise versa.

It is also common in many jurisdictions to havefatént age groups for young
offenders with different treatment and punishmergspribed. The problems
arising in relation to young offenders are not s#ane as those, which arise in
relation to adults, because there exists betweentvtlo classes of offenders a
difference in the nature of their intelligence atitton. A minor, even though he

may be more intelligent than an adult, is nevegb®Inot a “miniature man” and
he may not be treated as such for his appreciatidhe world, is not that of a

grown-up person. This implies that a court dealmigh a young offender

consider the offence merely as an indication tleatdguires medical treatment,
education or correction. The idea of retributioraisiost altogether absent from
the provisions applicable to young offenders, aficated by the fact that the

seriousness of the offence committed is not nogm&dken into account in
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deciding the offender’s fate. The issue is not toigh a juvenile “according to
the degree of individual guilt”, but “to ensure thest possible treatment” and

penalties.

This however does not mean that the provisionsiegigke to juvenile are not of a
penal nature. Quite to the contrary, young offesdeher than infants are subject
to criminal law; yet, as they constitute a specetiegory of wrong-doers (as is
emphasized by the fact that, in many countriedatveconcerning them is enacted
separately and not embodied in the penal code, thad they are tried by

specialized courts under special rules of procgduhey come under special
rules. (Philip Graven, pp. 144-145)

Accordingly, the Criminal Code of Ethiopia dealdwinfancy (which ends at the
age of nine years), adolescence (which extends frioma to fifteen years, this
being the limit of penal majority), and an interriaeg period extending between

penal and civil majority, i.e., between fifteen aighteen years of age.

3.1. Infancy under Ethiopian Law:

According to Art.52 of the Ethiopian Criminal Codmfants are completely
exonerated from criminal provisions. The lower tiraf penal majority is made
nine years under this article. Therefore, the Etiaio criminal code never applies
to children who commit an offence before having pteted their ninth year.
Whatever offence may be committed by a child whaasyet in his tenth year,
he is not criminally liable and may not be subjddie a penalty under the law. He
is presumed by law to kpli incapax and showing that he understand what he is
doing and that he would also understand the pugpopenalty cannot rebut the
presumption. Furthermore, punishment, which in emgnt might do more harms
than good owing to its psychological consequenisespt a proper objective for
one who deals with infants. The main task is tcestigate why the infants do

wrong and to bring about a change in the circuntg&snwhich lead him to
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commit the offence. This is not to say, howeveat tthildren may do as they
please, but merely that they are not the concetheotriminal law. Instead, they
are under the exclusive jurisdiction of their paseor persons exercising parental
authorities. If they do wrong, corrective steps nimey ordered at home or at
school, but not in court. And yet, provisions tie Revised Family Code and
Arts.576, 659 are designed to ensure that infaateat become delinquents in

consequences of their parents failing in theirehuti

3.1.2. Classification of Young offenders under th€ode:

Immaturity refers to inability to appreciate theura and consequences of an act
due to early age. It includes infancy, young criahiand persons in the transitory

age.

3.1.2.1. Infancy:

Infancy is the period extending from birth to whatght be called criminal

majority. The age limit that marks the end of irdgrvaries from one country to
another. In our country, infancy ends at the attent of ninth year (article 52).
The infants who have not attained the age of niears/ are exonerated from

criminal liability.

For example, Hamdi is eight years old. He settbra hut in which three persons
were asleep. Two persons seriously injured in itiee The third person died in the
fire. Hamdi will not be liable for causing negligemomicide contrary to article
543 of the Criminal Code, nor will he be liable fojuries caused by negligence

contrary to article 559 of the Criminal Code.
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3.1.2.2. Young Persons:

Young persons are persons whose age is betweeramih&fteen (article 53(1)).
Young persons don not enjoy complete immunity fiiminal liability. They are
considered responsible for their acts. Howeveg, dburt may not treat young
persons in the same manner as it does adults. dure @rders the penalties and
measures provided under article 157-168 rather thanpunishments provided

under the special part of the Criminal Code.

Young persons are criminally liable for two reasoRgst, persons begin to
understand the nature of their acts, to be abferta a decision and to keep to it
between the age of nine and fifteen. During thigqgge their intelligence and

volition develop and become gradually closer tosthof adults. Secondly, the
commission of a crime shows that the time has ctineke action because no
action has been taken at home or school or it hgedf Further, it is easy to
correct young persons in early age and their séparaiom their family does not

affect them.

The objective of subjecting young persons to artijoads to turn juveniles into

useful citizens. Therefore, the primary aims of aayion taken with respect to
young persons are and must be education and domedthe commission of a

crime by the young persons implies that there aoblpms in bringing them up.

These problems may arise from different causesrichtde the parents’ failure to
perform their legal duty to bring up their chilcoperly, disunited family, poverty,

migration and association of young persons witmirals. Since the causes for
criminal behavior of young persons are differehg tourt should apply different
penalties and measures that can correct and edheate

The court, according to article 54 of the Crimin@bde, should require

information about the conduct, position and circtamses of the young criminal.
The court may obtain this information from persdva/ing close relationship

with the young criminal such as parents, represigeta of the school,
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guardianship authorities and institutions. Besidé® court before passing
measures or penalties may order the young crinbdinbe kept under observation
in medical or educational center, a home or angraghitable institution.

The court after it has obtained necessary infoilmnatissesses the penalties and
measures by taking into account the age, chardeigree of mental and moral
development of the young criminal, as will as trduaational value of the
penalties and measures to be applied. Accordinghen an adult commits a
crime, he/she is liable to the penalties prescrimedaw with the respect to this
crime. Every crime carries with it a certain pummEnt the kind and extent of
which vary depending on the kind and seriousnesbeotrime. However, young
criminals are liable to only penalties and measpresided for them. Therefore,
the court may order appropriate measure againsig/euminals irrespective of
the kind and seriousness of the crime they comdittem ordering the measure,
the court should ascertain that the measure ord=reld eliminate the problems
of young criminals. In this regard, the work of ged of juvenile criminal is

similar to that of the medical doctors.

The court is not bound by its orders and may at tamg vary them if this is
required in the interest of the young person. Tlasanother point that
distinguishes the penalties and measures ordegdsagoung persons from that
of the adults. In cases of adult, it is a generatlynitted procedural principle that
a final judgment may not be revised in the courfdt® enforcement. This
difference is justified, as there is certain amooinexperimentation involved in
the dealing with young persons. It is unpredictablether the measure ordered
succeeds in reforming the young criminals. Thus, ¢burt’s duties do not end
after it has begun judgment. It may order a newsuesif it appears that the one
that is being enforced does not serve the purpmsetiich it is ordered.

The measures provided for young criminals undeclari58-162 of the Criminal

Code are five in number. They are summarized irfidlh@wing table.
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3.1.2.3. Transitory Age:

The criminal responsibility and guilt of personsvieen the age of fifteen and
eighteen years are determined as though they wessl@at, but the punishment
that may be ordered is not necessary that whichdvoe ordered if they were
adults. As a result, the court has three optiomst,FAt may order any of the
penalties applicable to adults and mitigate it adiog to article 179. However,
the mitigation is not compulsory. In such case, ¢bart may not sentence the
criminal to death penalty. Secondary, the court megder one of the special
penalties applicable to young persons. Finally, doeirt may order special
measures applicable to young criminals based omrdhditions laid down under
article 177.

3.2. Special Provisions Applicable to Young Persons

Complete immunity from criminal liability is enjogleonly by infants and ceases
to operate when they attain their tenth year. Tdfeze and until they reach penal
majority (i.e., when they attain their sixteenthag)e young offenders, known in
the Code as “young persons”, are no longer exoeefabm criminal provisions,
though they may not be treated in the same marsnaduaits.

Where a young person commits an offence the pesalind measures to be
imposed by the court shall be those provided inkBtdp Chapter IV of the
Criminal Code between Arts. 157-168. The reason tihe@ young persons are
subjected to these special provisions is not becdhsy do not deserve the
ordinary penalties but because they are not assu@#d to their requirements as
those special measures and penalties. As compareseasures and penalties
prescribed for adults, the court has wider optiod allowance for flexibility.
Besides these provisions that provide young persansong other things,
protection from being subjected to the ordinaryagbiées is applicable to adults or

being kept in custody with adult offenders. By dpso, the provisions squarely
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fits with the Constitution of the Federal Demoard®epublic of Ethiopia and the
UN Convention on the Rights of the Child.

3.3. Reasons for Young Persons Criminal Liability

There are two basic reasons that underlie why yqergons have to be held
criminally liable. First, young persons are assurnt@degin to understand the
nature of their acts and able to form a decisia leeep to it. During this period

and therefore, their intelligence and volition depeand become gradually closer
to that of an adult. Second, the commission of f@noe by them calls action by
the society because no action has been taken a bpat school or it has failed.
On attaining their tenth year, therefore, minors @0 longer a problem to their
parents alone; they become the responsibility ef gbciety as well. Thus, the
community is entitled to ensure that its youngemntbers are not let to corrupt
and perish. Accordingly, the primary aim of anyi@atttaken with respect to

young persons is and must be education and caregienalties should be used
in the last resort.

3.4 Assessment of Sentence in Case of Young offersd

Art. 55 provides some guidelines, that the cour t@mfollow in assessing the
sentence regarding young offenders. According tobArfirst aliena, the court in
assessing the sentence shall take into accourdgbecharacter, and degree of
mental and moral development of the young offeradewell as the educational
value of the measures to be applied. In view ofaenimg the capacity of the
special measures and penalties prescribed brindesieed result, i.e. reform and
rehabilitation; the seconaliena of the same provision allowed the court to vary
its orders at any time to ensure the best possiégment. This implies that the
court must always take into account the best iateoé the young person, a
standard adopted by the FDRE Constitution and ICRC.
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3.5 Measures for the Problem of the Young Criminals

@D

|l

e

No. | Problems of youngMeasures Articles Duration of Measures
persons
Feeble mindedness, When the purpose is serv
arrested  development, or when the court ordered
1 mental disease, epilepsyTreatment 158 when the criminal attaine
addiction to drink etc. 18 years (article 164(1))
Moral abandonment, When the purpose is serv
2 corruption, absence ofSupervised or when the court ordered
care and protection education 159 when the criminal attaine
18 years (article 164(1))
Spending free hours anKeeping the The duration is fixed by th
holidays  with  bad young criminal court (article 161)
3 | friends and places at home or 161
school
Dangerous disposition, Between one to five years
4 | commission of grave Admission to| 162 when the young criming
crime corrective attaines 18 years (artic
institution 164(2))
5 Any other problems Reprimand apdi60 No duration
censure

The court may impose penalties on young criminBthese penalties as provided

under article 166-168, are of two kinds. These fare and imprisonment. The

court may not sentence a young criminal to fineiroprisonment unless the

measures applied under article 158-162 have beared@and failed.

A court may sentence a young criminal to fine whershe is capable of paying

the fine and of realizing the reason for its imgosi. Thus, a court may not
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impose fine on young criminal who has no meansobine. The fine should be
proportionate to the criminal’s means and gravitthe crime (article 167). Thus,
a court may impose different fine on two young @niats who have committed
the same crime with the same circumstances if tagnitude of their income

differs. The fine may be imposed in addition to rrmpnment.

A court should not order the sale of property o §oung criminal or the
conversion of fine into labor or compulsory lablbrthe failure to pay the fine is

deliberate, the court may convert the fine intmmbar school arrest.

The court may impose imprisonment on young crinsinghen they committed a
crime punishable with rigorous imprisonment of mdnan ten years or death
penalty (article 168(1)). The young criminals seriree sentence either in
corrective institution or penitentiary detentiorstitution. If the court sends the
young criminals to penitentiary detention instibutj they will not be mixed with
prisoners who are sentenced to rigorous imprisotiroerspecial confinement.
The court sends young criminal when they are ingitde or likely to be a cause
of trouble, insecurity or corruption to others. Shuhe court sends young
criminals to penitentiary detention institution whthe measures ordered against
them could not reform them. The court shall transfeung criminals from
corrective institution to penitentiary detentiostitution when they are dangerous
or when they have attained 18 years and the semt=xtends beyond the age of

majority.

The period of detention shall extend from one yeaen years (article 168(2)).
The enforcement of this period of detention takésce under the regime of
simple imprisonment (168(3)). That is, the courdd not send young criminals
to a prison that is appointed for the purpose gbnous imprisonment. If young
criminals appear to have been reformed, they maeleased on probation after

they have served two-thirds of the sentence of isopment. Thus, a young
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criminal who is sentenced to six years of imprisenmmay be released on

probation if he/she serves four years of imprisomme

Review Questions:

e ———

1. Should the infancy limit recognized under Art.52 fegised? If so, hov
should it be revised?

2. Why does the Code make special provisions for yquergons? What i
the special purpose intended to be achieved?

3. What special authority does the court has in retattd sentencing?

persons? Is such sentence to be considered critinal

4. What are the principles to be taken into accounsentencing young

o7

Case Problem:

‘A’, ‘B’ and ‘C’ were brothers. Their father ‘F’ wa killed by his enemy ‘E’

All of them, in fact, had a criminal history. Fihglthey executed their plan ar

killed ‘E’. ‘C’, the youngest among the three acediswas 14 years old when

Since then, the three brothers were planning teHinff their father’s murderef].

participated in the homicide along with his eldeotbers. Both the eld
brothers were sentenced to imprisonment for lifegre as the youngest one
sent to a ‘Correctional Institution’ for a periodl ® years, being considered

young at the time of the commission of the offence
“Correctional Institution”.
2. Explain the objectives of Correctional Instituts. What is the maximur

period of time that a child offender may be kepsuich an Institution?

given to “C’ in the above case?

1. Discuss the principles of Penal Law relating is confinement in thg

3. If you were a judge how do you proceed with ezément of the punishmeipt

S

S

-
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Unit Summary:

General defenses for criminal liability are circuamces that relieve an accused
from conviction of guilt and its consequent penalifiese circumstances exempt
a criminal from criminal liability or entitle him#r to a reduced punishment.
These defences arise either due to negatiomesfs rea.e. moral ingredient of
crime in case of irresponsible persons. Insansopet intoxicated persons and
infants are exempted from criminal liability due ttee fact that they lack the

capacity to form the mental element required ftackting any criminal liability.

The defence of insanity includes two different grds. There are, absolute
irresponsibility under Art 48 and limited responki under Art 49. In case of
absolute irresponsibility the accused is absolutelynune from any criminal
liability but shall be subjected to special treattnas provided under Arts 129-
132. Where as, in case of limited responsibility dourt shall freely mitigate his
penalty as per the provisions of Art 180. In addiitto that the accused is subject

to the treatment specifies under Arts 129-133.

The defence of intoxication has been dealt withhim Criminal Code under Art
50. Involuntary intoxication leading to an absolitesponsibility is an absolute
immunity under Art 50/4. If the absolute irrespdnldy is the result of coercion
or according to a strategy for which the accusesl @ fault it amounts to in
voluntary intoxication. Voluntary intoxication ashasic rule is no defence for
criminal liability. But it might become a qualifieddefence under the
circumstances mentioned in Sub-articles (2) and{#rt 50. Where a person is
voluntarily intoxicated in order to commit a crime, the person becomes
completely liable for punishment whether the ir@spbility produced due to
intoxication is an absolute one or partial (Art BO/However if the voluntary
intoxication falls under Sub-Art.(2) the persorigble for negligent commission

of the crime as per Art 59.
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Infancy under Ethiopian Criminal Code has beentdedh very carefully. The
young offenders fall under three categories: irdaryoung offenders and of
intermediary age group. Infants under nine yearagef are completely exempt
from any criminal liability. Young offenders faliinin between nine and 15 years
are liable criminally but are not punished on pathvadult criminals. The Code
designed special types of measures with curatidecational and corrective
values. Young persons above the age of 15 but b&B¥all under intermediary
age group. They are normally liable to penaltieaddts but in cases of abnormal
delay in mental development the measures designethé below 15 may be
applied to them.
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UNIT-II
AFFIRMATIVE DEFENSES

Introduction

Broadly speaking, crime is an individual behaviwattcontradicts the will of the
public at large. Criminal law is branch of law whethe will of people is
expressed. It is therefore an individual has nacehbut to behave in accordance
with the terms of the law in question. Failureetonply with the law causes harm
to the society and is therefore always punishaBlé. there are circumstances
though limited and bound with strict legal framelwa@xonerate the doer from
criminal liability fully or partially. One such @umstance is for instance where it
is necessary to pass some rules of the law ovedaratts for the benefit of the
same people. This refers to lawful acts. A lawfttlia an act, that a person legally
obliged or authorized to do. The act is lawful hetcause law does permit it.
Rather it is inherently a punishable one. Underhsgocumstances certain
positive results would not be achieved unless tieete be an act being made in
contradiction to the law. Sometimes contradicting taw is not only authorized
but also required or ordered. Punishment in sudaugistance therefore would be
ironic. Besides that it would prevent the societyé&fit from exceptionally unique
positive results of certain outlawed acts. A goadneple of this is restraining
persons liberty to force them answer for a crimweadng they have done to the
society. One another circumstance where despitactis in contradiction with
the law but not punishable is when the societg lifs condemnation up. Under
these circumstances the original condemnation éysttiety of certain acts may
have gone astray. Rather under such circumstareesadts may be found
justified. Justifiable defenses are therefore dotse in circumstances excluding
intentional guilt. Imposing punishment against pess who do acts in
contradiction to the law being under special cirstances is thus not only would
contradict the very essence of criminal law budlgo unjust. Take for instance a
person of whose legitimate interest is being tlemed taking repulsive measure.
There shall be no justice to be served. Insteabitld guarantee illegitimacy to

prevail. Still another circumstance is where pessim nho way are allowed doing
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acts that contradict the law but enjoy a speciatgmtion of a lesser punishment.
This refers to acts done in circumstances redutieg degree of guilt. For
instance, if someone erroneously believes thatkdduiving is not outlawed and
does so is not a serious menace as the one whaghillcontradicted the law.
Generally assumed that he would live by the law iradknown drunk driving is
outlawed. Accordingly it would be unjust to punisim/her alike. The same is
true with a person provoked to violate the law. rEfigre in such all
circumstances the doer is not justified but isveéld under the law to enjoy some

protection.

The Procedural Place They Assume:

Affirmative defenses, as the name speaks for itmedflegal defenses against a
criminal charge. It is therefore logical for thecased to raise them only at the
time when he is required to defend the charge.deiarally, this will happen after
the prosecution have adduced evidence and propensa fasciacase. This
implies that one who being under any of the abaveumstances commits a
punishable act shall undergo all the precedingestag the process. Some
seriously criticize the scheme for the fact thatntuly makes the accused suffer
from the hardship of a criminal process. They tfoeee suggest that
circumstances, particularly the first and the sectmjustify the discontinuation
of the proceeding at the earliest possible timehSuossible times could have
been for instance when the case is under the i@teot the prosecution service.
The proponents of the idea question that why tlesqoution as a member of the
legal profession could not have been authorizeddiszontinue cases that
undoubtedly fall under any of the circumstancesudised above. In line with the
idea some Codes of Criminal Procedure allow theuanstances to be invoked at
least as a legitimate ground of preliminary obmtti The 1949 Criminal
Procedure Code of Ethiopia for example expressitedtstate of irresponsibility
as ground of preliminary objection (art.130/--). tire case of the Code even
arguments have been forwarded in favor of the rdgm to relay on Art.42/1(a)

to discontinue cases whenever they prove any ofitbtemstances. The question
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that demand attention here is, however whetherafter all possible to prove the

circumstances otherwise within the judiciary.

Objectives:

By the end of this chapter, students will be ableot

Understand the meaning and essence of affirmagfendes
Identify the categories of affirmative defenses

To make distinction between absolute defensesianigtl defenses

Discuss the ideal time in the process where thendes could have been invoked.

Section.1. Lawful, Justifiable and Excushle Acts:

The Ethiopian Criminal Code on the Subject:

According to Art.58 (2), a person who intentionatlymmits an offence is always
punishable except where he acts in circumstancesidimg him with a
justification or an excuse that is in any of theeemstances defined in Arts.68-81.
Therefore the question whether an act is: lawfigfijiable or excusable does not
arise unless this act is an ingredient of an o#fefrwrthermore the said question
is always to be decided with reference to the lamttiere are no justifications or
excuses, whatever theraison d’etre, other than those provided by law, and

whichever this law may be.

The definition and classification of lawful, juséble and excusable acts
sometimes vary. In some jurisdictions, for exampglee only distinction is

between justifications and excuses (e.g. Frandag. first one comprises of acts
required or authorized by law, legitimate defenssgessary acts and acts done
with the consent of the injured party, while thew®l ones, which are said to be
either absolutoiresor attenantesaccording to their effect on the penalty, are

similar to the circumstances with the Ethiopian €aggards as general or
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extenuating circumstances. In other jurisdictioasts ordered or authorized by
law, acts done in state of legitimate defense awkssary acts all fall into the
general category of lawful acts (e.g. Swiss). Sdtemes, taking into account the
fact that there is for all practical purposesdittlifferences between lawful and
justifiable acts since the doer is not punishedabse the law itself deprives the
act, in the one case, of its unlawful character, amdhe other, of its punishable
character, do not even attempt any classificatimd, deal with both types of acts
under headings such as “general exceptions”, “egus “affirmative defenses”.
(Phillip Graven)

The Ethiopian Code does not follow any of the abmentioned models but
provides for three classes of acts with respecwhtich the ordinary rules
concerning criminal guilt do not apply or fully dppnamely lawful acts (acts
done in circumstances which legitimate them), fiadlle acts (acts done in
circumstances excluding intentional guilt) and esahle acts (acts done in

circumstances reducing the degree of guilt).

Whether this classification is fully satisfactong, a matter of opinion. Graven
argued that lawful acts should not be dealt withthe Chapter of the Code
concerning criminal guilt, as they do not involueyajuestion of guilt. So too, in
as much as one is authorized by law to repel uniaattacks, it may seem that
acts done in legitimate defense should rank amawful acts and not justifiable

acts.

1.1. Lawful Acts

A lawful act is an act, which a person is legallitheorized to do. Even in some
circumstances the law provides more than authdsizaind obliges a person to
behave in contradiction to the law. Because ofetkistence of the legal right or
duty to act, the act, which would otherwise be amath is a legitimate one for

which the doer is not punishable. The defensewfuiacts therefore provides a
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counter-law to the prohibitory law. The prohibitdew says: you must not Kill.
But the counter-law says: If you are a soldier inombat, you must Kill. This
defense however is different from the circumstanghere a particular criminal
act is declared by law not to be punishable (exds.28/1, secondliena, 29,
second paragraph, etc.) In these latter casesti@@ not punishable for reasons
other than ordered or permitted by law.

On the other hand, the availability of the defemseconditioned upon the
fulfillment of two conditions. Firstly, one cannalaim protection under the
defense unless he/she is one who has acquiredatius sequired in the law. For
instance, however the person is someone sentencddath for the atrocious
crime he has committed, only employee of the pradministration and perhaps
particularly who has been assigned to do the jab teke action against the
sentenced to enforce the order of the court. Thegeff a person other than the
one mentioned above takes action and kill the serte offender, his act would
amount to an ordinary crime of murder. The samgeuisif someone, other than a
police officer who restrain the liberty of anoth&econdly, the mere fact of
having the status envisaged in a law does notlentie person to act in
contradiction to the prohibitory law. Instead thbjextive circumstances that
necessitate the action in question must be pre$betefore, despite the fact that
the doer is one envisaged in the law, his act woeidain a punishable crime so

long as it is committed in the absence of objectiveumstances the necessitate
the act.

Acts Required or Authorized by Law: Art.68
Under Art.68 of the Criminal Code of Ethiopia, lawacts comprise of particular
acts connected with:

A. Public, state or military duties,

B. Acts done in the exercise of a right @frection or discipline, and

C. Acts of private justice.
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Here it is worth noting that the list of lawful acset under this provision is not
meant to be exhaustive. Taking the term “in paléicuat the opening of the
provision into account, we may say that the actpressly stated are only
illustrations. What is important is whether thesd any other acts are done by a
person who has a legal obligation or permissioadband whether the acts are
done according to the terms of this legal obligat@ permission. The reason
behind the law is that the enforcement of the miowis of the Code itself calls for
actions that contradict itself. Criminal sanctidhat require imposition of penalty
restraining liberty, for instance cannot be mateea without authorizing
someone to take action with the effect of restaairiberty.

A. Acts Relating to Public, State or Military Duties:

The defense is nowhere applied more appropriakelg tn conjunction with the
defense of public duty. Furthermore a legal obiarabr permission to do an act
connected with public duties is a complete jusdificn when the doer complies
with the legal requirements governing the doinghi$ act. However, the Art.68
is silent as to what constitutes “acts in respecpublic duties”. But, if one
compares it with ‘State duty’, which is more spiecdnd require the claimant to
possess an official status or be vested with some &f some power, it appears
the defense is available to anyone who does, irordaoce with the law,
something for the public good. For instance, anyape person who arrests or
participates in the arrest of an offender must betepgted under this defense
because the act he does pertains to public duiksg as done on the conditions
laid down in the Criminal Procedure Code, Arts.5@ &7. In both cases the
person shall not be punished for an offence undeb86 of the Criminal Code
since, although the person interferes with thertibef another, the interference is
not contrary to the law as is required by the tap@visions. A private person,
however, would be punished for committing an oféehas he arrested without a
warrant someone who has committed a flagrant offgnsiishable with simple
imprisonment not exceeding three months for thatld/de beyond the legally

permitted boundary for private person’s action.f&x Similarly, the private
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person would be held criminally liable if he stskéhe person he has lawfully
arrested in the absence of any resistance fromattestee for that would be
beyond the legal boundary set under Art.56 (4)hef €Criminal Procedure Code.
One also finds the same type of exceptions to thmiral law in numberless
cases in the Criminal Procedure Code includingattts of crime informers and

witnesses.

The defense of State or military duties on the othend is available when the
doers possess an official status, either civil ditamy, and act in discharge of
their duty. Acts of a public servant or a membethaf armed forces are therefore
do not constitute an offense and are not punishsbllng as they are done in
accordance the terms of the relevant law. Thugliagman searching a house, a
prosecutor charging an offender, a judge orderhmg accused to be kept in
custody, a prison employee executing death peraity a soldier killing an
enemy are not committing crime and are not liablarty kind of punishment as
long as they discharged their respective dutieordory to the terms of the

Criminal Procedure Code and the laws of war.

B. Right of Correction or Discipline:

There are some kinds of measures that can be possiministered for the
purpose of correction or discipline but inevitablgsult in some harm to the
individual subjected to such measures. It is neb aincommon to find legal
provisions that vest the power of administeringrectional or disciplinary
measures on some. Such is the case, for instamt2029(c) of the Civil Code
impliedly authorizing the parents, guardians andtera to use reasonable use of
force for the purposes of chastisement. Accordingly.576/3 of the Criminal
Code dealing with maltreatment of minors expreé$istits the right of correction
or discipline. Thus, there shall be no criminalbiisy against those legally
authorized for their acts unless they have gonemyegal limit, namely the
reasonableness of the actigis a visthe seriousness of the fault sought to be

corrected.
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C. Exercising Private Rights

The last type of lawful acts expressly provided emtthis defense is that of acts
done in exercising private rights recognized by, |#ve acts that are sometimes
referred to acts of private justice. Thus, Arts8lahd 2076(2) are just some
provisions of the Civil Code that justify the protiee actions of a holder of a
thing and a possessor of a land however their mctiay cause harm to others. In
both cases, the doer is not guilty of an offensdadily injury or damage to

property, since the law expressly authorizes himactoas he does.

| Review Questions:

1. Explain the general meaning and essence of affivmdefenses

2. Explain and justify the classification of affirmadi defenses betwegn
lawful, justifiable, excusable

3. What should be the appropriate time in the crimipedcess to appl
affirmative defenses?

4. State the reasons why lawful acts are not punighabl

5. Explain the subjective and objective requirementhe defense of lawful
acts.

6. Distinguish the difference between ‘State duty’ gndblic duty’

Critical Thinking!
Should lawful acts and acts done in a state oftilegte defense fall in th
Chapter of the Code that deals with guilt?

1%

“The law itself provides a counter-law to gm®hibitory law”. Discuss.

“ Brain Storming!
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1.2 Professional Duty: Art. 69

Certain socially beneficial professional duties canly be discharged in

contravention to what is prohibited by law. In #esence permission by law to
contradict itself any act done in the exercise wthsprofessional duties would
thus remain criminal and punishable. Accordinglgréhcould have been no one
willing to acquire such professions to the disadaga of no one else but the
public.

Acts done in the exercise of a professional dutyeaevithin the general category
of acts authorized by law. In fact, the defensevesera specific purpose of
ensuring the exclusion of criminal liability for tacdone under certain legally
tailored conditions while exercising professionalties. Otherwise, legally

speaking, an act done, for example by surgeonsmfofessional capacity is of
the same nature and has the same effect as aoragt for example by a public
servant in his official capacity. In both cases It but not the status or the duty
of the doer that gives a right to act. In other a@gorthe law, which authorizes the
exercise of certain professions under which speaidtivities are to be carried out
by certain persons, would not contradict itselfrbgking the same act unlawful

acts, which are properly done by these persorfseiexercise of their profession.

1.2.1. Defining ‘Profession’:

Although Art.69 applies to only specifically memid class of people,
‘professionals’, term is defined nowhere in the €dte. But there are some
suggestions for it to include “any vocation or egjlin which a person professes
to exercise learning, skill or art”. It also refer “any activity which a person
habitually carries out for the purposes of obtairtime resources necessary to his

livelihood”. It seems irrelevant for the purposdsAnt.69 whether this activity is
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exercised by virtue of the law or a contract. Oa dther hand, remuneration
seems important to determine whether the professi@tognized one. It seems,
for instance, the law does not allow persons igiirthe law while acting in
seeking of pleasure. However, it seems that rematioa, whatever its form,
should not be regarded as a conclusive test irdohecivhether a person carries
out a profession within the meaning of the provisiBometimes it is irrelevant
whether the person acting is remunerated as lorg as recognized as someone

capable of doing things more efficiently and actelyathan ordinary persons.

A related question is that whether an act is damdul under Art.69 whenever it
is done by a person not entitled by law to perfadha act allegedly done in
discharge of a professional duty. Obviously it &.rOnly a person entitled to
practice a profession is exempted from criminabiligy. Thus, if an eye-doctor
should cause the death of a person in attemptingnmve the appendix of this
person, he could obviously not be deemed to hatexao the exercise of his
profession, and would therefore not justified undet.69. Similarly only an
advocate filling a petition for divorce on the gnoluof adultery does not commit
defamation; only a surgeon performing an operatioes not commit an offence
of bodily injury and only a mechanic dismantlingar entrusted to him for repair
may not be punished for damage to property. Ithallabove cases, only a person

who acquired the required profession is allowethenlaw to perform the acts.

1.2.2. Justification for a Harm Caused bya Person in the Exercise of
Professional Duty:

Whenever a person is exempted from criminal ligbfor the acts he has done in
discharge of his professional duty, the justifioasi is not the fact that the doer
carries out a professional duty; it is rather thet that the act is ordered by law. If
it were not due to the law, the doer would remaiminally liable regardless of

the fact that the act is necessary in carryinghisiprofession. For instance, if a

doctor terminates a pregnancy on medical ground rapdrt that to the right
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authority, as he is required to so by law, he wowdtl be punished for breach of
professional secrecy. The law that required repgriiawful termination of

pregnancy is therefore the source of justificafmmthe act of the doctor. If it has
not been for the law, the doctor’s act of reportmguld tantamount to breach of
professional secrecy and is thus criminally purtihaThe same is true when a
professional person is obliged to give informatiaich an ordinary person is

not obliged to give.

In all the above cases, however, the act is jestifinly on the condition that it is
done “within the limits permitted by law”. Thus.etthaw not only authorizes some
acts to be done in the exercise of some professiutsalso prescribe the
conditions under which the authorization is val@hy act, though may be
required under the profession is therefore notifiadt unless it is done only
within the legal boundary set for such acts indkgions pertaining to each act. In
this respect, even the consent of the person tawharm is done may not be
regarded as the source of justification. For ingtaralthough a person who
submits to a surgical operation agrees to theynjire reason why the injury is
not unlawful is not so much that this person gikiessconsent to the operation as
the fact that law authorizes the operation. In,fdw# surgeon must first obtain the
consent of the patient to exercise his professicldy. A doctor is therefore
punishable for abortion when, without the consefttlte woman, he/she
terminates a pregnancy. The presence of groundsdewn by law may not
necessarily adequate to justify his act under thisvision. This shows the
existing of close relation existing between thedtioa of the right to act and of

the manner in which the right should be exercised.

1.2.3 Conditions where Professional Duty is not Jtified:

The permission to practice a profession does matearelawful anything that may

be done in the exercise of this profession. Arapplies only when the doer acts
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in accordance witlthe accepted practice of the professiand does not commit

any grave professional fault

In order to determine whether the first conditisriulfilled, reference will have to
be made to the professional regulations, if anytpdhe custom of the particular
profession, which may be ascertained through expeadence. For instance, it is
not normal surgical practice if a surgeon uses tahk&n knife in removing

someone’s appendix.

The doer who acts in accordance with the practidde profession on the other
hand must not commit any grave professional flitis, a surgeon commits such
a fault when, after skillfully removing a person&ppendix, he leaves his
instruments in the patient’s body. If this omissitauses the patient’s death, the
surgeon is guilty of homicide by negligence evesutih he has done a lawful act
when operating on the patient. Whether a professitault has been committed
in a given case, and whether it is grave one oriswtd be decided in the same

manner as in the first condition.

Review Questions:

1. Is there any distinction between the justificatitveind Art.68 and 69? i

not, what is the purpose for Art.69 to stand-alone?

|ReviewQuestens ]

2. “A person who is justified under Art.69 is not amatter of right immung
of civil liability”. Discuss.
3. State the conditions where professional duty igumsitfied.

4. What amounts to ‘grave professional fault'?

Case Problem 1:
Dr. Daniel while preparing a mixture of a medictoebe given to his patient, tolk
out a certain medicine from a bottle. The labellmn bottle was little bit torn o

making the name of the medicine not completely blési The doctor
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nevertheless, proceeded to prepare the medicit®utitnaking any extra effoJ]t

—

to confirm the name of the medicine. The mixturesveaministered to eig
patients suffering from high fever out of which eaudied.
Discuss the liability of the doctor for causing tteaf those seven patientg,

referring to the relevant principles and provisiohs&aw.

Case Problem 2:
lyasu Birhanu is a photographer and he owns a ptatbo too. His wife was
suffering with cancer. He brought her medicines ket them in a shelf where

some other bottles containing poisonous soluti@esl dor photography busines

A

were also kept. In a state of drunkenness, befoireggo bed, lyasu gave his
ailing wife the poisonous solution as a result afck she died.
lyasu has been charged for causing the death efifasDiscuss his liability

referring to the relevant provisions of Criminaldgo

Distinguish this case from case number 1.

2.3 Consent As a Defence: Art. 70

This provision is inserted by the Revised Crimi@dde. The previous Penal
Code under its Arty 66 categorically stated thatsemt is no defence for criminal
liability. But in fact that was a technically wrgstatement since there are crimes
such as rape, theft etc. for which ‘lack of co'senan essential element of the
crime. Consent nullifies these crimes. Not onlgtthin cases of injuries caused
during sports without foul play there an impliednsent of the victim while
voluntarily participating in the game. Thereforeisiright to say that consent is a

qualified immunity to criminal liability.
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Art. 70 says that consent can be a defence forsocabech are punishable upon
filing of a formal complaint. In such cases if tbensent has been give by either
the victim himself or his legal representative gge¥son causing the injury is not
liable for penalty.

Limitation to Consent as a DefenceArt 70/2 places an important limitation to
this defence. Consenting to donate any of his quhirts while alive or after his
death or his body after his death for any commenglaposes is absolutely
prohibited. This is a punishable crime under ArB5A& person is free to donate
any of the above said things to another persorpém@onal use or to a juridical
person for appropriate scientific research or erpant, the recipient shall not be
punishable within the meaning of Art 70/2. Howewviérsuch a transaction is
done with commercial motive both the donor andpéeson who takes the bodily
organ from his body i.e., surgeon are liable toighument under Art. 573 sub-

article (1) and (2) respectively.

Case Problem:

Aden suffered from incurable disease. There wakhaspital that was not visit
by Aden. Thus, Aden has no hope of recovery frosnlliess. Aden lived only t
suffer from his incurable illness. Finally, Adeeaided to die. He begged hjs
intimate friend, Bishar who is a doctor to kill hitmy giving him some medicin
that can take away his life painlessly. After slbut strong argument betweg¢n
Aden and Bishar, Aden persuaded Bishar. BishaedkiAden by administering [
poisonous injection. Aden’s family came to know atbihe fact that it was by the
interference of his doctor friend that Aden died.
Bishar is charged with murder of Aden. Decide tagec
1. Can ‘consent’ of the victim be a valid defencethis case? Discuss the
principles relating to the defence of consent u#der70 of the Criminal Code.

2. What should be the right charge against Bishar?
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1.4. Coercion/Duress: Arts. 71 & 72

Generally law, and in particular criminal law iswalys expected to attempt
regulating the behaviors of only an average persbe.law shall expect neither
extreme heroism from individuals nor encourage cdwga. It shall give due
notice of an average person the criminal behavagsther with the consequential
penalties. This, however, does not mean givingcaos a guarantee for absolute
compliance. It is almost unavoidable for there ¢oifdividuals disregarding the
notice and committing the crimes defined by lawmm8alisregard it willfully and
others commit it out of their own will. One commaitcumstance where one
disregards the law out of his free will is whendhef is compelled by another to
violate the law. In these situations the crimilaal lets them go unpunished. This
is founded on the well-known maxiattus me invito (factus) non est mens gctus
i.e. an act which is done by me against my wilhas my act and hence | am not
responsible for it(GAUR) In such circumstances it may be said that the actor
acted not of his or her own free will. Thus, theueement of the required

voluntary action (conduct) is not there.

All what has been stated above refers to one tffjpenative defense commonly
known as the defense of ‘duress’ or ‘coercion’. Tdefense of coercion is
therefore, a defense that the actor engaged inah@uct charged to constitute an
offense because he is coerced to do so by thefuse @ threat to use, unlawful
force against his person or the person of anothibich a person of reasonable
firmness in his situation would have been unablesist. The law recognizes that
we cannot be expected to yield our lives, our linthe safety of our relatives, our
houses, or our property when confronted by a cainthreat that forces us to

violate a law.

There is, however, a general requirement that ¥iidheat threatens the actor and
the evil created by the actor not be out of thepproon. One is for instance

generally not justified if he or she causes deatsubmitting himself/herself for a
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threat against his/her properfAdler, Muller and Laufer) In addition, the threat
in order to attract the benefit of this defense inngsof instant harm to the person
compelled to commit the offense and without reabtn@ossibility for escape.
Further, the person who so threatened should nat pkced in that situation of
his own accord. This means the defense of coersidisallowed if the defendant

intentionally or recklessly placed him or hersalfi situation subject to coercion.

A coerced person is justified first, because likeimsane person or intoxicated
person he is totally deprived of his freedom of iceocand therefore equally
deserves the same treatment as long as the legl pbwer is involuntary. Also

a coerced person is justified for he/she sometimasd a greater harm; say
his/her life in exchange for a lesser harm, sagddrdamage to a property of
another. Absence of any purpose to punish a coepegson is also another
justification lying behind the defense of coerci®unishment does deter neither
the coerced person nor any potential victim of cioer. Finally, the disposition of
a coerced person is not that of a criminal whofulli} act in disregard of the law.
Thus, punishing a coerced person would be absglgehtrary to the basic
principle of criminal justice(The Defense of Consent, Coercion and Necessity
under the Criminal Code of The Federal Democraticepublic of Ethiopia, by

Dejene Girma, Jima University Journal of Law, p. Y5

The Defense of Coercion under Ethiopian Law:

1.4.1. Absolute Coercion:

Broadly speaking, Art. 71 like that of Art.32 dealith a situation where more
than one person involves in the commission of crirh@wever, unlike the latter
provision the defense of coercion deals with a tjolesof guilt. It questions,
among other things, whether in the case of absotorcion the required
combination of awareness and volition, which are tbquirement of guilt, are
available. Certainly, a person compelled to actiatation of the law knows that

he does wrong. But, the compulsion deprives himifreedom of choice. In this
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sense, he is “incapable at the time of his acegiilating his conduct according to
his/her understanding”, from a psychological pahtview, it is stated, he is in
the same position as an irresponsible perdamlip Graven) However, under the
Ethiopian Criminal Code, coercion is treated segelyafrom insanity issue
discussed under Art.48 because the biological defddch should exist so that

Art.48 may apply, is missing.

Regarding the degree of coercion required to pshié wrongful act of a person
under compulsion, Art.71 requires that to be ‘abt®] Therefore, coercion is no
defense unless it is absolute. Actually the terdasédute’ would create the

impression that there must not exist, any possibdf resistance. However, the
text of Art.71 indicates that the defense is avd@avhen the agent personally
could notpossibly act otherwise than as he has done. The questi@ihamh

resistance is possible shall be decided taking bbgictive and subjective factors
into account. The coercion therefore need not ammuabsolute and be of a kind
against which no resistance is possible. But #gsally certain that a coercion
such as to subdue only a coward would not sufficete purpose of this article.
Between the conduct of a hero and that of a cowthete is the conduct of a
reasonable man which, seems, that it should bentake account. Although,

therefore, regard must according to this articlenhd to the personal position of
the agent, the defense of coercion will not operatkess a reasonable man
possessing the same individual characteristicspéamked in the same situation as

the agent could not possible have resisted.

1.4.2. Physical vs. Moral Coercion:

Coercion under Art.71 can be of either physicaharal. Physical coercion is
“violence exercised by someone in consequence othwh human agent is
materially obliged to commit an offence”. (Gravé®65) This definition implies

that the defense of coercion is available whenewvicé or force is used, whether

for the purpose of compelling or preventing an adbich renders the agent
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physically incapable of acting otherwise than aslbes. For instance when ‘A’ is

about to shoot at a gazelle but ‘B’ forcefully mak@m aim and discharge his
gun at ‘C’. In this case ‘A’ is not guilty of homde as he is physically coerced.
The same is true if Miss ‘A’ who was trying to adsh pedestrian whom she run
down is forcibly evicted from the drivers seat bgrhpassenger, ‘B’ thus

preventing her from helping the pedestrian. Shaoisguilty of an offense under

Art. 575.

Moral coercion on the other hand is exercised wéeract is which does not
render the agent's movements involuntary is dong, deprives him of his
freedom of choice. It is usually in the form ofdhts intended to break the will of
a person and make him yield to the demands of #rsop exercising the
coercion. In case of moral coercion, it is immaiewhether the agent himself or
some other person is being threatened, as arethascontents of the threat. In
fact these elements are relevant to determine whdtie degree of coercion

exercised in a given case is absolute.

1.4.3. Resistible Coercion:

Resistible coercion, with which Art.72 deals withalistinguishing whether it is

of a physical or moral nature, is a coercion okmsity such that the coerced
person could reasonably be expected “to resisvoildacommitting the act”. In

other words, Art.72 is applicable when the coerpedson, by reason of his
strength, age, or sex and having regard to thagttie age or sex of the person
exercising the coercion, is capable of resisting tercion. Coercion can be
resistible when it is physical as well as morakase is for example when ‘A’ and
‘B’, in an attempt to escape from prison tie up,‘@warden. But, ‘C’ was able to
untie himself and ring an alarm bell while ‘A’ afi8f are in the act of escaping.
His failure to take the necessary measure undecithemstance would excuse
him but not justify him. Another case of resistildeercion would be when ‘A’

drops his gun and starts looking for it in the daiiile compelling ‘B’ at a gun-
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point to company him to ‘C’s’ house for the purpagdorcing open the door of

‘C’s’ safe. B’s failure to flee in fear of the palstity of repossessing the gun by
‘B’ would only excuse him under this article.

When coercion is not irresistible, intent as amm&et of criminal guilt is present

and the coerced person is answerable for his ldetsce, according to this article,
first aliena, the doer is as a general rule putihalowever, the fact that he acts
under coercion that is relevant to the secatidna the punishment may be

reduced if the actual and personal circumstancéseofase warrant mitigation.

Review Questions:
e R —
1. Explain the scope of consent as a defence.Disshgtine difference

between the aims of Art.32 and 71
Identify and explain the types of coercion.
Discuss the degree of coercion required to justi€perced wrong.

Define resistible coercion and explain its legébets.

o > 0D

Define “defence of coercion” and distinguish ibrfr the ‘crime of
coercion” (Art. 582).

Case Problem 1:
Aden is a very well known drug dealer. One day Hredtened to kill Bushra'g
wife unless Bushra transported cocaine, a narsotistance, from Dire Dawa
Jijiga. Bushra heard the story that Aden had kifedthebody’s son whose fath[r
refused to transport narcotic drugs. Therefore,hBusvas terrified and theh
agreed with Aden to transport the drug from DireMddo Jijiga. On his way t@
Jijiga, Bushra was caught in Harar.
The public prosecutor charged Bushra under Arta@8(1)(b) of the Criminaj
Code.

1. Is Bushra liable for the crime? Why or why not?
2. What is the liability of Aden?
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Case Problem 2:

Bishar worked with Farah in municipality of Jijigaty. Farah saw Bishay

accepting bribe from Mursel. Farah had also evidetitat he could prov

\1%4

Bishar’s corruption in court of law. If Farah expdsthese evidenced, Bishfr
would be definitely convicted under article 408(#)the Criminal Code. FarJEl
wanted to kill his enemy, Aden. Nevertheless, rerdd criminal prosecutior.
Finally, Farah had an idea to escape criminal @ugen. This idea is to forcg
Bishar to kill Aden. Thus, Farah told Bishar thatass Bishar killed Aden, Far]h

N

would disclose the evidences to the police. Bidbared the criminal prosecuti
very much. Therefore, he agreed with Farah toAdéen. Bishar killed Aden tq
carry out his promise to Farah.

1. What is the nature of coercion offered to Budiere? Is Bishar liable for the
crime of homicide? Why or why not?
2. What is the liability of Farah?

3. Assume that Bishar acted under resistible coerdCan the court refuse fo

mitigate the penalty?

1.5. Superior/Subordinate Relation: Arts. 73 & 74

The problem of superior subordinate relation arisben a person commits an
offense on the order of someone to whom he owediehee. This can happen in
numerous occasions. It can happen for examplenmilyfadministration between
parents and children, and in the previous times/déen landlords and the serf.
Arts.73/74 are not applicable with regard to ordgven by any “master”. In fact
when an offence is committed on the order of agrerther than a hierarchical
administrative or military superior, the doer whreeutes the order is never
excused but may avail himself of the extenuatimguenstances mentioned in
Art.82 (1) (c). Arts.73/74 on the other hand areli@able only to specific types

of relation, i.e. administrative and military sujpersubordinate relation. It is
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common practice for any State to carry out its ekuitand transact its business
through agents. This implies delegation of powet arhierarchical set up and a
chain of command within government departmentsagehcies. Whenever there
is hierarchical relation and chain of commandsitnievitable for there to exist a
superior who exercises hierarchical powers ovestirdinates and giving them
general or specific orders. Thus, such kind ofti@hainvolves, a rather simple
guestion with regards to whether the person whegyihe order is guilty of the
offense in every occasion. A much more controvemgigestion is whether the
person who carries out the order is guilty of aiemmde. The main issue therefore

is one of liability and not of participation.

1.5.1. Responsibility of a Person Giving an Order:

In both administrative and military superior suboede relation, the orders that
can be given to a superior are unlimited. Instdaal tare restricted to fit two
essential conditions. Firstly, orders may be gigaly with regard to the so called
“service matters”, that is matters concerning thssimess transacted by the
organization to which the superior and subordirslong. An order of hospital
administrator to evict residents from certain asetherefore susceptible of being
regarded as unlawful and punishable. The samaésviith an order of a higher
rank military officer to release tons of wheat stbrfor state of emergency.
Secondly, only such acts may be ordered as musbihe so that the said business
is properly transacted. If the act ordered hak ldt no significance at all to the
proper functioning of the transaction in questithg likelihood for unlawfulness
is higher. Generally, a superior, who gives an om¢h full knowledge of the
fact that the above conditions are not fulfiledaynnot invoke the defense
mentioned under 68 and escape punishment sincactherdered is neither “in
respect of public, state or military duties” noritiwn the limits permitted by

law”.
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Besides, for Art.73 to be applicable, it is notuiegd that the superior should be a
high-ranking official or military commander. It har suffices that he/she should
be of a higher rank than the person executing terpi.e. he/she should have the
right to give orders and that his subordinate sthdwdve corresponding duty to
obey. He who gives the order must, therefore, Iperaon in authority. But his
being in a position to give orders does not entitiem to demand from his

subordinates that he should act in violation ofldve

Further, the superior who orders an act to be dahéch is unlawful, is liable
only for those acts. This is to say that, if thb@ulinate exceeds or departs from
the order, the superior is not answerable for theegs or departure unless he

directly or indirectly intended it to occur.

1.5.2.Responsibility of the Subordinate:

It is within the interest of the public to see thablic service work efficiently.
Obedience is therefore one of the essential presiggio make the public service
efficient. Here the question is whether the subm@tdi should blindly obey every
order form the superior or should retain some foeedf decision that would
allow him/her reject at least apparently unlawfrtdlerys. The Ethiopian criminal
law and many other modern criminal laws take arrinediary position by
combining obedience with independence. Thus, Ar{T¥ provides that the
subordinate cannot escape punishment if he/shiesa@ut an illegal order, which
he is aware of it. Hence the subordinate must obttie lawfulness of the orders
he receives and is liable to punishment if he imbelly violates the law on
being ordered to do so. The duty to obey, theretmases to bind the subordinate
when the doing of an act is ordered which is coptta the law. It appears
however; the law does not impose a higher dutyhensubordinate to check the
legality of every ordered act. He/she is requiedefuse execute an order, which

is manifestly unlawful as regards to its form and or contents. In generader
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Art. 74, the subordinate who has carried out anrameommit an offense shall be
liable to punishment on the following three coratis:

a) When the subordinate is aware of the illegal natdt@e order,

b) When the subordinate knows that the order is giviémout authority, or

c) When the subordinate knows the criminal naturdnefact ordered,

In the first condition it is a subordinate who krsthat his superior is not allowed
by law to give an order of the type in question. sinch circumstances the
subordinate is presumed to know that nothing caully be done in pursuance
of an unlawful order. A case is, for instance, wheannvestigating police officer,
in disregard of the requirement court warrant, sd@ constable to search a
house. If the constable obeys the order and corttiecsearch he together with
the investigating police officer shall be held lmbThe second condition refers to
a situation where one obeys an order from somelsed@whom he does not owe
obedience. If the subordinate does not owe obedi¢octhe superior, he can
naturally not be deemed to be his subordinate ¢veagh he may be of lower
rank than the person giving the order. For insta@ceublic prosecutor is not
subordinate to the minister of agriculture or HeaMeither is a judge in the first
instance court subordinate to the chief executiwulacity. Knowledge of the
illegality of the order and the act ordered is saofficient for the purposes of
Art.74 (1). In addition a subordinate who carries an illegal order should know
that this illegality renders the act ordered “cnaidl. If he thinks that the act
ordered is contrary to the administrative or cigilv, but not to the criminal law,
his criminal liability is not involved. If, on thether hand, he knows that the act
constitutes “homicide, arson or any other graveerofeés against persons or

property, essential public interests or internaldaw” he is punishable.

For the application of Art.74, the definite knowdgdof the illegality of the order
and unlawfulness of the act is required, and mespisious or negligence is not
sufficient. The subordinate is liable only when dieace is not the result of a

mistake of fact or the mistake of law. But in exio@pal circumstances, despite
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the define knowledge of the subordinate about Hegality of the order and
unlawfulness of the act, he may enjoy mitigation total exemption of
punishment. Thus, the court may freely mitigate pnaishment or may impose
no punishment depending on whether the subordowitkl have acted otherwise
than as he had done, i.e. could have refused ty.obhg a rule therefore,
mitigation will be ordered when the subordinate edctin circumstances
amounting to resistible coercion and exemption, rwhee circumstances

amounted absolute moral coercion.

| Review Questions:

1. Discuss the general purpose of the defense of isumeder.

2. Explain the degree of unlawfulness envisaged uAder4/1 to deny thd
application of Art.73.
3. lllustrate the exceptional circumstances underctvla subordinate hgs

committed an act apparently criminal but excused.

Case Problem 1:

Getachew was the driver of bulldozer of the Muratity of the city of Harar
Adamu was a head of the Department of the Munittipahlled “City Plan ang
Destruction of lllegally Constructed Houses”. Muraad Adamu were enemieg.
In his plan to make Mursel homeless, Adamu ordgBedachew to destrugt
Mursel’s house which was legally constructed. Get¢accarried out the order.
1. Who is liable for the destruction of Mursel’'suse? Why?

2. Would your answer be different if Adamu had b#en driver of a car of th

A1~

municipality of the city? Why or why not?

Case Problem 2:

Aden was a sergeant in the Defense Force. He atdsbar, an ordinary soldie
to burn down Guled’s house. Bishar asked Aden whyhad to burn Guled's

house. Aden answered that Guled was a spy foricdaieign state. Bishar wer

=

—
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to Guled’s hause to burn it down. When he arrivedlentered the house to chdlck
whether Guled was in the house. Bishar found a weautiful girl in Guled’s
house. He raped her and thereafter he set firbgchbuse. The raped womgn

could manage to escape from the fire.

1. Determine the liability of Aden. Determine thebility of Bishar.

2. Who is entitled to mitigation or exemption ofnghment? Aden or Bishar? F

which crime and why?

Section: 2. Necessity and Legitimate Defence:

General State of Necessity: Arts.75-76

A necessary act is an act performed in a so drgitaation that the doing of harm
is the only alternative to the suffering of harmheTrule for the defense of
necessity is similar to that of legitimate deferigefact in cases of necessity the
threat to the actor comes from nature. It is somegi called an “act of God,” and
it may be a fire, a storm, and an earthquake,shiawvreck that compels the actor
to do something that otherwise would be illegaldeinsuch circumstances the
actor’s right or those of another are in immineahger and a choice must be
made between safeguarding them and sacrificing .thEms is all about a
pressure of natural forces that may sometimes eoh& person in an emergency
with a choice of two evils: to violate the clear aneng of criminal law and
produce a harmful result, or to comply with the land let greater or equal or
lesser may harm occur. As a matter of social pplidye law is violated to avoid
greater harm, the violator will not be punishedesslthe emergency situation is
created by his own fault. In the absence of fanlhis side his act is considered to
be necessary to the society and hence justifieda S®cessary act is a non-
condemnable act though contrary to the law becaosdemnation is based on
the cost-benefit analysis of the society. The sp@ecepts and even encourages

acts bringing about societal benefits such as sacgscts(Dejene Girma, 2007
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The Defense of Consent, Coercion and Necessity tineleCriminal Code of the
FDRE, Journal of Law, Vol.l, No. 1, 2007, Jima Umsity) Necessity is
therefore meant a situation where conduct promstese value higher than the
value of the literal compliance with the law. Aatsed by Pollard:

In every law there are some things, which when th@gpen, a man may break
the words of the law, and yet not break the lawelfitend such things are
exempted out of the penalty of the law, and the pawileges them although they
are done against the letter of it; breaking thedsaf the law is not breaking the
law, so long as the intent of the law is not brokéms a common proverbguod
necessitas non habet legemecessity knows no lawReniger V. Fogosia (1550);
Morre v. Hussey (1609n GAUR]

Whether the harm to be prevented or avoided wasuch a nature and so
imminent as to justify or excuse the risk of dothg act with the knowledge that
it was likely to cause harm is a question of fadhe following illustrations

provide ideal circumstances under which the actuses harm without any
criminal intention, and merely with the knowleddattit is likely to ensue and be

done in good faith to avoid or prevent other haomerson or property.

lllustrations:

(A) A, the captain of a steam vessel, suddenly and wutithioy fault or negligence on
his part, finds himself in such a position thatfobe he can stop his vessel, he
must inevitably run down a bo&, with twenty or thirty passengers on board,
unless he changes the course of his vessel, ahdothahanging his course, he
must incur risk of running down a bo@twith only two passengers on board,
which he may possibly clear. Here Aifalerts his course without any intention to
run down the boa€ and in good faith for the purpose of avoiding tleager to
the passengers in the bdat he is not guilty of an offence, though he may run
down the boa€ by doing an act which he knew was likely to caunsd effect, if
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it be found as a matter of fact that the dangerciwhihe intended to avoid was

such as to excuse him in incurring the risk of ingrdown the boat.

(B) A, in a great fire, pulls down houses in order tevpnt the conflagration from
spreading. He does this with the intention in géaith of saving human life and
property. Here, if it be found that the harm todrevented was of such a nature

and so imminent as to excuse A’s act, A is nottguif the offence.

It is thus on the principle of expediency that e has recognized necessity as
an excuse in criminal cases. In other words, wlemiessity forces is justifie.
Nevertheless, necessary acts, unlike acts donegitinhate defense, are not
deemed to be lawful. In case of necessity the adtes not have the right to
protect his interests at the expense of those ofhan and is not authorized by
law to cause harm so long as he is not threateintecowsubjected to, an unlawful
attack. This entails, in particular, that a persesisting the performance of such
an act is in a state of legitimate defense withia meaning of Art.78 since this

act amounts objectively to an unlawful assault.

The doctrine so enunciated (necessity) on therotla®d must be carefully
circumscribed. Else, necessity would open the tlmanany on excuses. It was for
this reason that it was not admitted in the fambudley and Stephertase that
the defendants who with intent to save their owe fed upon the extremely
weakened passenger were held guilty of murder. |&ilpi if a man who is
starving enters a house and takes food in ordeeep himself alive, the law does
not admit the defense of necessity. It holds hinitygof larceny. The reason is
because, if hunger were once allowed to be an eXoustealing, it would open a
way thorough, which all kinds of disorder and lasgieess would pass. So here, if
homelessness were once admitted as a defensespagse no one’s house could
be safe. Necessity would open a door, which no coaitd shut. The plea would

be an excuse for all sorts of wrongdoing. So, thats must, for the sake of law
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and order, take a firm stand. They must refusaltoiethe plea of necessity to the
hungry and the homeless; and trust that their etistrwill be relived by the

charitable and the good.

2.1 The Defense of Necessity under Ethiopian Law (A 75)
2.1.1 Scope of the Defense:

Under the 1957 penal code, the defense of necessigrs everyone who falls in
a state of emergency. So, its scope was wide endugter the functioning
criminal code, however, the scope of the defensernsehow limited. The second
paragraph of Art.75 provides for an exception whaeeessity is not a defense
notwithstanding that all the necessary conditiangaise the defense is met. The
law stipulates that persons who have special psafeal duty to protect life or
health may be entitled to mitigation but cannoiker necessity. Accordingly, if a
given boat has some passengers in excess of ifgncacapacity and as the result
is about to be drowning, except for the crewmemlibeg are necessary to
navigate the boat, others must be sacrificed fifbus, in cases of such special
circumstances the rule is danger and safety igxheption. The professionals are
therefore there to protect others from the dangen at the expense of their lives.
They shall not breach the special duty imposed upem to take care of others’
life and health. If the duty is breached, they Wil liable to punishment even if
the punishment is to be extenuated (180). Therefthre criminal code has

reduced the scope of the defense of necessity.

2.1.1.2. Conditions of the Defense:

The defense of necessity is not available unlesgedmasic requirements, which
are enumerated below are not satisfied. It is tthag whichever of the conditions
below is missing; the justification of necessityymat be invoked. Thus, some of
the following conditions are expressed under Ararl Art.76 and others are just

implied from.
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a) There must be a Danger:

A person is not justified on the ground of necgssiterely because he is
objectively in a situation involving serious andnmment danger. Instead, a
necessary act is an intentional act. That meandewtia he does in such a
situation is not justifiable unless he does it watlview of avoiding this danger.
The expressionto protect under Art.75 implies that the act has to be penked
with the sole objective of averting the imminennder. In theR v. Loughman
case, the Supreme Court of Victoria, dismissing dppeal of an inmate who
relied on the defense of necessity on a trial he s@bjected to a charge of
escaping from prison along with three other prisseld:

The criminal act must have been done only in ortler avoid certain
consequences, which would have inflicted irreparablil upon the accused or
upon others whom he was bound to protect. The adcosist honestly believe,

on reasonable grounds, that he was placed in atisituof imminent peril.

Similarly, if for instance A enters B’s garden watit authority, not realizing that
he is run after and about to be bitten by a mad ddg act, which would be
necessary if he knew that he is in danger, is eejtistifiable nor excusable as he

is not trying to avert the danger created by thg do

b) The Danger must be Imminent:

The defense of necessity is not meant to allowviddals to encroach up on
others rights to save their interest from a dangdénich is not yet to be

materialized. It is not also available when theg#aris already over. The need to
make a choice between encroaching up on some one&xent interest or

scarifying oneself must be actual, pressing ancnirgin fact the impending

nature of the danger may be relative to its grawatyd manner of being

eventuating. But the danger must be reasonablgineid eventuate. There shall
be no time to resort to a third choice that carubed to avoid the danger. If the
doer acted in violation of the law and against mmocent interest of his fellow

men and women, he is not justified under the deferisnecessity. Necessity is
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therefore a defense only if the law is violated whigere is no hope to exploit or
other way outs. So long as there are other posmbito resort to, the law shall
not be violated. If the law has to be violated amubcent interest be scarified,
both shall be so at the last resort. If, for ins&@rA and B were in a life-boat with
enough food for three days but A throws B overbaards to have enough food
for six days, he would have been not considerechasng faced with an

imminent danger. Accordingly, he would have beemicrally held liable for

homicide.

¢) The Danger must be Serious:

Art.75 seems inapplicable when the danger to betexdvds not sufficiently
serious. In fact, what constituteserious’is vague and relative. Even the very
stipulation of the requirement in the law seemsroppr. Because the justification
of the defense is based, among other things, oprth@ortionality that must exist
between the danger averted and the interest mactdicga It is therefore
immaterial whether the danger at hand is seriousobras long as a danger is
averted at a lesser cost, which at the end of dlyebenefits the society based on
cost benefit analysis. But, on the other handvérg word “danger” implies that
the harm with which the actor or the person for séhdenefits he acts is
threatened must amount to more than a simple irmuauce. Thus, what Art.75
has in its present form seems to imply that A, vehloat has been blown away by
the wind in the middle of a sea, may not invoke dieéense of necessity if he
“borrows” someone’s boat in view recovering his.&uch levels of dangers are
considered negligible and one seems at least ramtueaged to disobey the law

under the pretext of necessity.

d) The Danger Could Not Otherwise Be Averted:

The defense of necessity is not available whendvere are legal means in
existence to avert the threat: a starving persaunldhseek public welfare rather
than steal for his or her survival. Instead therduoast fall in a situation which

the danger cannot be avoided except by infringipgnusomeone else’s rights.
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There shall exist no possibility of resolving thenflict between the two interests

by acting in accordance with the law.

Unlike a person acting in legitimate defense, as@erwho is in a state of
necessity does not have proper right to cause hBnerefore a person in a state
of necessity is not justified, unless the doinghafm is absolutely necessary in
the circumstances. If he can protect his intereghase of another person without
breaking the law or can reasonably be expectedaonptotect them, he may not
invoke Art.75.

However, the above principle is not applicable e tases where the actor is
mistaken as to the necessity of his act, for ingabecause he is unaware of the
fact that the danger can actually be averted otiserthan by causing harm. For
example, a person not awarding of the fact thaetiseean extinguisher in his own
house and steals it from his neighbor may availskifmof the defense of Art.80
but not Art.75

e) The Harm must be Proportional

The underlying justification for the defense of egsity is social policy, that is,
the act benefits than harming the society. In ilastome jurisdictions, the defense
is extended to the situations where the societthaeebenefits nor defeats. This
position of the society is therefore maintainedotiygh the proportionality

condition, which impliedly governs the doing of act according to Art.75. This

condition implies that, when causing harm is thé&/ amay to avoid danger, the
doer is justified only if he does not cause monarhthan he would have suffered
had he refrained from acting. This definition iraties that certain equilibrium
must be achieved and that one is not justifieddimgl anything with a view to

protecting one’s interests. The proportionalityt,teghich applies in cases of
legitimate defense, also, means that a personsariaus and imminent danger

may not avoid this dangeat any coast.More specifically it means that the
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threatened right must, as a rule, be at least psriant as the right infringed upon
by the actor.

Regarding the question as to how will the courinestie the respective values of
the interests, Art.76 puts it, that an act is rmopprtionate “if the abandonment of
the threatened right could reasonably have beaunreehin the circumstances of
the case or if the encroaching upon the third pmmghts exceeded what was
reasonably necessary. For example, if A injurdsdlsr someone while attempting
to recover his cigarette case, which is lost inghaic, out of a theater house in
which a fire starts, he does not protect it by adée means. The fact remains that
a cigarette case, however valuable it is it doéswooth the life of a human being,
and this is sufficient ground for denying him thenbfit of Art.75.

The question of proportionality can be also disedds light of the means used to
avert the danger though that is not expressly pemviat least in the English
version of Art.75. If the means is disproportionateder the circumstance,
obviously excess of necessity will come into pietuHence a person who can
cause bodily injury by using his fist to avoid @éntdanger shall not use bullet, or
if killing with bullet is possible, hand-bomb shalbt be used.

Besides, in cases where justification is not atglan want of the proportionality
requirement are without prejudice to those where #ctor is, for instance,
mistaken as to the respective value of the interiestonflict, which mistake well

occur when he acts for the benefit of a third party

f) The Exception: Fault

Under Art.76 of the code, it is provided that thefethse of necessity ceases to
exist if the emergency situation is created byfthdt of the actor. Therefore, the
absence of fault on the side of the doer is anateirement to avail himself of
the defense of necessity. If a person intentionaligates the situation of

necessity, he will be held liable for intentionatigusing the harm eventuated. If
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he negligently produces the state of emergencygdrigg the necessary act, he
will be liable for causing the harm because of mggice provided that the

negligent doing of the act is punishable. For insta a person driving at an

excessive speed cannot raise necessity as a déféxesmins over a pedestrian to
save the passengers in the car. However, it hde tooted that a person who
commits a crime being in a state of necessity tsmbe treated alike with others
though the necessity is created by his fault. Arprovides that he is entitled to
mandatory optional mitigation (Art.180).

At any rate, if the requirements provided both undg.75 and Art.76, either
expressly or impliedly, are met, necessity can essftlly be raised as a defense.
The types of harms avoided and caused are irrdlelfathe requirements are,
however, not satisfied, the defense does not elistead, excess of necessity
may exist like if the state of necessity does nastebecause the danger is not
imminent, or is created by the fault of the actwrthe measure taken is in excess
of what is necessary. Excess of necessity entitiesactor only to a mitigated
penalty.

Review Questions:

| ReviewQuestens: ]

. How would you justify Art.75 to exist in the crinahcode in the presen
of Art.71 and Art.78?

2. Explain the degree of necessity required underart.

3. Discuss the proportionality between a danger t@\mted and a danggr

that would have been suffered had the measurermmanken to avert th

174

danger is measured.
4. Explain the requirement of ‘seriousness’ of the gganto justify undet
Art.75.
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5. Who is to decide whether the danger was ‘imminentserious’, the
defendant who found himself confronted by the daig@bjective) or oné

who might be called a ‘reasonable man’?

Case Problem:
Alemayu and Bisrat went for a voyage on the sedottimately, there was g
shipwreck due to a heavy storm. Some how both @itimanaged to get intofla
life boat with some food. They had enough food tiee coming three dayg.

Alemayu threw Bisrat overboard to have food for twning six days. Up:“r
reaching the shore, Alemayu confessed his act o$icg the death of Bisr

Therefore, he has been charged for intentionahgilbf Bisrat.

Can ‘necessity’ be claimed as defence by Alemayisgu3s, in detail, the lay

relating to necessity as a defence fro criminélillity.

2.2 Legitimate Defense: Arts. 78, 79

No doubt, that it is the primary duty of the staierotect the life and property of
its individuals, but no state, no matter how lartge resources might be, can
depute a policeman to watch the activities of eaod every individual and

protect him. There may be situations where helfhefstate authorities cannot be
obtained in order to repel an unlawful aggressitimee because no time is left to
ask for such help or for any other reason. To rseeh exigencies, the law has

given the right of legitimate defense to every wlial.

The law of legitimate defense provides that whgeison is suddenly faced with
an attack to his person or property and immediatéram the state machinery is
not available, that person is entitled to defendgalf and resist the attack and to

inflict on the attacker any harm that is necess$arythe purpose of defense. The
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right of legitimate defense serves a social purpose as much as a person who
unlawfully attacks another is in the wrong, he wapels the attack contributes to
ensuring that wrong should not prevail; by restprihe order which the attack
has disturbed, he performs a function which is ta# more useful to the

community since his act may at the same time dptespective aggressor.
Furthermore, the doer is justified in resisting titégack not only morally and

socially, but also legally; the defense is lawfuice, in the terms of Hegei

negates the negation of the law

Legitimate defense is one specific type of necgsamd therefore has much in
common. In both cases, a situation of distressesrighich cannot be solved
otherwise than by the doing of harm. But there alsme fundamental difference
between general state of necessity and legitimaftende. Some of the differences
are as follows:

necessity is basically one of aggression while enumder Art 78 is one of

defense,

(ii) the doer of a necessary act, unlike a person wkends himself, is not resisting

an unlawful assault.

(ii)in the case of necessity the conflict occlsdetween two legitimate interests but

in the case of legitimate-defense the conflict osds not between two legitimate
interests. This entails that in the first case dtiength while in the second case it
is thelaw, which has the last word.

From whichever angle one looks at it, the posititierefore, is not the same in
both cases. Hence, the fact is that, in the crirlana, the requirements of self-

defense are not identical to those of necessity.
2.2.1. Legitimate Defense under Ethiopian Law
Conditions Required for the Defence;

The right to repulse attacks, which are contrarthelaw, is not unrestricted. Its

exercise is governed by the following conditions.
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1. There must be an imminent attack or a thereat a@it@ck

2. The attack must be unlawful

3. The attack must be proportional

4. The attack could not have been otherwise averted
1. There must be an Imminent Attack or a Threat ofAttack:
As its very name indicates, legitimate defense sssndy implies attack or at
least a threat of an attack. As with necessityw#h legitimate defense, the
justification is available only insofar as thereistx a state ofctual danger,
whether the attack is in the course of being exatwr is imminent. It follows
that there is no right of defense when either titwck has already taken place or
the doer seeks to prevent a future danger fromteaéng. In other words there is
no legitimate defense unless the danger is immirirg defense must always be
in response to an attack or a threat of attadkeifefore, the defense is premature
or follows the assault, it is not legitimate withihe meaning of the law. The
phrasing of the penal code (art.74) in this respeohproved under Art.78 of the
criminal code to mean the right of defense may kerased only “against an
imminent and unlawful assault or a threat of araal$s Thus, the confusion
whether the defense is available for an attackhédourse of execution is now

removed.

A logical question here is about the commencemet eontinuance of the
exercise of right of legitimate defense. The righkegitimate defense commences
as soon as a reasonable apprehension of dangéediimate interest arises from
an attempt threat to commit the offense thoughatfense may not have been
committed; and it continues as long as such appettre of danger continues.
However a reasonable ground for the apprehensiorqgsisite. This on other
hand is not to mean that for the exercise of legite defense it is necessary that
the party exercising the right must have suffer@ahes injury at the hands of his
attackers. The right arises as soon as a reasomgpleehension arises and
continues till the threat continues.
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There is also no right to inflict punishment on #@ngdoer for his past act after
the apprehension has ceased to exit. The righef@nde ends with the necessity
for it ends. So where the deceased was fleeinghfsrlife, there was no
justification to shoot him down. This would be @shcase of murder and nothing
else.

2. The Attack, Whether Actual or Imminent, Must be Unlawful:

For the purpose of Art.78, the act done or intenalede done by the aggressor
should be objectively contrary to the law. Whatetves law may be, and it is not
required that it should amount to a criminal offemor, when it amounts to such
an offence, that it should be punishable. The reastind this solution is that the
defender cannot be expected to know or has no taménd out whether the

aggressor is, subjectively, at fault.

In the same token there is no right of legitin@déense against an act which does
not reasonably cause the apprehension of death grievous hurt, if done, or
attempted to be done, by a public servant actingoiod faith under his official
capacity, though that act, may not be strictlyifisdile by law.In other words,
there is no legitimate defense against lawful aggsticularly acts of the kind
described in Art.68.

lllustration: 1

If A, a police officer, arrests B who has commitsedlagrant offence, B is not
entitled to resist the arrest because the arrestdyolice officer is a lawful act
and the arrested person will not have the rightéfend himself since what the
police man has done is not contrary to the law.

If A inflicts corporal chastisement upon his sonte latter is not justified under
Art.78 in striking his father back because Art.68tloe criminal code allows
partents to inflict corporal chastisement upon rtledildren for the purpose of
correcting their children. However, B, the soneigitled to defend himself if the
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right of correction is not exercised in a reasoeaflanner, as is required by
Art.68 (b)

Further, the right of legitimate defense is essdlgtia defensive right
circumscribed by the statute, available only whieoumstances clearly justify it.
It is available only to those who in the face ofmment peril act in good faith.
The right is not to be allowed to be pleaded oriladaof as a pretext for a
vindictive, aggressive or retributive purpose. Tight is available against an
offense and so an aggressor cannot claim the efglegitimate defense. The right
cannot be used as a shield to justify an act ofesgipn. If a person goes to Kill
another with a gun, the intended victim is entitlied exercise the right of
legitimate defense, and if he does so, there isghd of legitimate defense in the
former to kill the latter. In other words, therenig private defense against private
defense. No one is also allowed to devise a meshmnvhereby an attack may be
provoked as pretence for killing.

Moreover, there cannot be any question exceediagigit of legitimate defense
where the accused intentionally causes more haam this necessary for the
purpose of his defense. This, however, is true \iitliact one exception. Thus, if
in the exercise of the right of legitimate defermgainst an assault, which
reasonably causes the apprehension of death, teedée is so situated that he
cannot effectually exercise that right without rigkharm to an innocent person,

his right of private defense extends to the runwihthat risk.

[llustration: 2

Support A is attacked by a mob who attempts to erintm. A cannot effectually
exercise his right of private defense without firion the mob, and he cannot fire
without risk of innocents who are mingled with theb. A commits no offence, if

by so firing he harms any of the children.
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It is also true of, in a free fight, situation likénere two parties come armed with
determination to measure their strength and tdesattlispute by force and in the
ensuing fight both sides receive injuries. In saakes, there is no right of private
defense to either party. Each one is responsibla@ifoown acts and both parties

are aggressors and none of them can claim rightiedite defense.

In relation to the requirement of the unlawfulnedsthe attack directed or
threatened a mistaken legitimate defense is antmper that warrants discussion.
Therefore,if any individual believes mistakenly that he isawully attack or
unlawfully threatened with an imminent attack arilts lor injuries the mistaken
aggressor, he falls under Art.80 (mistake of fable injury is not lawful as it has
not been inflicted in a state of legitimate selfahse; however, it has not been
intentionally caused and the offender may, theesfanly be punished for

negligence if the circumstances so justify.

3. No other Choice (Could Not Have Been Otherwis&verted):

Art.78states that an act of defense “shall not baighable if the attack or
imminent attack could not have been otherwise adértThis requirement is
similar to the requirement of necessity under Ait.7There is no right of
legitimate defense in cases in which there is timehave recourse to the

protection of the public authorities.

For example: A, sees B who is attempting to remetheavy statue from his (A’s)
garden. A lives next to a police station and, iftekephoned to the station, he
could obtain the assistance of the police befogesthtue is removed. Should ‘A’
call the police or is entitled personally to defamd property? In this case the
choice is not between flight and defense, but betweersonally defending the
threatened right and calling the police to defendn the first case, he who
renounces to defend this interest by running aveayifices it, whereas in the
second case he does not sacrifice it by callingptiiee but entrusts its defense to

the police. The issue therefore, is not whetheshmuld sacrifice his right rather
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than protect it, but whether he should directlytpcoit by his own act rather than
protect it indirectly by having recourse to thehauities. What is in question here,
therefore, is not the right of defense as suchclhight exists by the mere fact
that an unlawful assault is taking place, but trenner in which it is exercised,
i.e., the adequacy of the means used to repel ttheka Consequently, if the
attacked person decides in favor of personal aetioen indirect protection could
have been obtained by calling the police, he dedidéavor of means of defense,
which causes more harms than it would have beesedaifi the police had been
called. In this sense, he goes “beyond the actessacy for averting the danger”
(Art.79 (1) and, since he misuses his right of dsé his act is no longer lawful,
but excusable. Therefore, the defense, as a suletilegitimate if the threatened
right could have been effectively protected byinglthe police. This, however, is
without prejudice to the cases where this actuguhunder legal provisions other
than Art.78. Thus if A, though he has enough timesdll the police, is able to
prevent his statue from being removed merely bgstimg B, the fact that he
should have called the police is irrelevant in fhasticular case; even though one
should hold that Art.78 does not legitimate thestirA is in any event authorized
to make this arrest by Arts.68 (a) of the crimioable and 50 of the Criminal

Procedure Code.

4. The act of Defense should be Proportionate:

The right of private defense in no case extendlaanflicting of more harm than
it is necessary to inflict for the purpose of defenThe force which a person is
entitled to use must not be unduly disproportiortatéhe injury which is to be
averted or which is necessarily apprehended and naisexceed its legitimate

purpose, and that the exercise must not be vindich malicious.

Therefore, as with necessity, so with legitimatéedse, a comparison must be
made between the harm caused by the act of defenkthat which the defender

could reasonably fear. When an attack endangeeyaemterests, the question



83

whether the defense is proportionate should bdweddy taking into account a
more valuable of these interests. Thus if A, whethe ac of removing a statue
from B’s garden, sees B coming towards him andspaollt a gun, B, who had
originally come to defend his property, is themperil of his life; if he kills A, his
act which would have been disproportionate had Apaidled out a gun, is lawful
since, at the time of the defense, it is no lorgeproperty but his life which is at
stake.

The proportionately condition implies that regardustn not only be to the
respective importance of the interests involved, dso to elements such as the
weapons, if any, used in the attack and the deferskthe respective sex, age,
strength or state of health of the aggressor amdi¢iender. But it may occur that
the defender commit mistake as to the proportipnali the defense. In such a
case the defense is legitimate when the courttisfied that, in view of all the
material and personal circumstances of the casejafender exercise his right in
a reasonable manner. For instance, ‘A’ can sucaedegitimate defense if he
kills ‘B’ believing that B has threatened him wighreal gun while B is actually
holding a popgun.

Sources of danger:

It is immaterial form whom the assault emanate® fight of legitimate defense

is also available against an offence committed yeeson who might not be

criminally liable for his act, either by reasontb& doer being a man of unsound
mind, or because of want of maturity of understagdor by the reason of any

misconception on the part of that person.

lllustrations
a) Z, under the influence of madness, attempts to&kill is guilty of no offense.

But A has the same right of private defense, whielwould have if Z were sane.
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b) A enters at night a house in which he is legalljitiexd to enter. Z, in good
faith, taking A for a house breaker, attacks A.&H&r by attacking A under this
misconception, commits no offense. But A has thaesaght of private defense
against Z, which he would have if Z were not actingler that misconception.

A right of defense exists even against animalgl e instruments in the cases
provided for by Art.32 (1)(a).

Rights Protected:

Legitimate defense exists against attacks endargarny right, i.e. in Jherig's
terms, any interest is protected by law, suchifas bodily integrity, honour,
sexual liberty or property

It is irrelevant whether the right protected isttbé the defender or of another
person, and also whether it is of a private or jgulhture. The holder of the right
can be anyone. Art.78 states that an act of defemsg be done under the
necessity of defending either oneself or anotheisqre It is not required,
therefore, that the act of defense should alwaysooe by the person who is or is
about to be, unlawfully attacked. Such an act maydbne, not only to protect
one’s own interests, but also those of a thirdypavhatever these interests may
be.

2.2.3. Excess in Self-Defense:

Under Art.79, the defender is deemed to exceedirtiies of legitimate defense in
the following two conditions:

1. Uses disproportionate means. (Want of proportioality requirement):

What Art.79 (1) actually implies, is that an actdeffense is not lawful when the
defender causes more harm than that which he lzmdmeto fear, i.e. when the

defense is, “manifestly excessive”

2. Does more than should reasonably be done to avéhe danger (want of

necessity requirement):
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The second case in which an act of defense is tulasvthat where the defender
goes beyond what is necessary to repel the unlaag&ault. Although there may
appear to be no difference between this situatr@hthe preceding one, what is
meant is that the doer is not justified whetherdkeess accompanies or follows
the attack. In the first case, the defender isghable because the defense itself is
disproportionate while in the second case he isspable because he continues to
do harm even though this is not necessary sinceasBault has already been
repelled in an adequate manner. Strictly speakivegefore, he no longer defends
himself, as he is no longer in danger. Thus, if S¥ikes B after repelling B’s
attack by knocking him out, the beating is unlawful

In assessing punishment in cases of excess, thieammording to Art.79 (1) shall
without restriction, reduce the penalty under 5Mwhen a person in repelling
an unlawful assault exceeds the limits of self-deéeby using disproportionate
means or going beyond the acts necessary for agdtie danger. According to
Art.79 (2), the court may exempt the actor fromiphment when it is satisfied
that the excess is due to the ‘excusable fearyiserpr excitement caused by the
attack.” In evaluating the excess, the judge mugiossible put himself in the
place of the defender and imagine his state of raintime of the attack. If his
psychological investigation shows that the excessiet was not done with a

guilty mind, the accused must be acquitted.

| Review Questions:

1. How would you explain the social purpose existirghind legitimate

defense?
2. What justifies the independent treatment of ‘legéte defense’ out of th
general state of necessity?

3. Explain the scope of the defense in terms of batheligible ones to raig

11%

it and the nature of the attack.

4. How is proportionality determined in cases of legéte defense?




86

| Critical Thinking:

1. Can there be any right of self defence against dcts of a person who (s

exercising his right of self defence?
2. Where a person provokes another and the othetsreut of uncontrollable anggjr,

can the first one use force to protect himself eladn legitimate defence?

Case Problem:
Roger was the owner of a restaurant. One day a groupecsops came ang
demanded some money. He had no alternative buvéaliem the money as thgy
threatened him to burn down his shop. After a wae&ther group demanded
money. On refusal they robbed him. So he obtainedvalver to protect hi
property in the future from such violent people. ®e third occasion when fa
group of ten came to rob him he shot all of themdde
1. CanRoger claim the right of self-defence?

2. What is the scope of the right of self-defenselefined in the Criminal Code?
3. What are the limitations to the exercise of igat of self defense? Write the
important guide lines, generally, to asses thetexce of the right of self defenge
in any given circumstances.
4. Precisely distinguish the differences betweendbfenses of ‘necessity’ afd

‘self defense’.

Section. 3. Mistake of Fact, Mistake of Law and Igarance of law:
Arts.80&81
3.1 Mistake of Fact and Mistake of Law:

Mistake or ignorance of fact can serve as a defénseegates the state of mind
(mens rea) required for the crime. The mistakegnoiance must be both honest
and reasonable. If a woman mistakenly picks upraepthat is very similar to her

own and walks off with it, she could claim mistaiefact in response to a charge
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of larceny. The mistake of fact is a defense bexausiegates the mens rea
element of the crime of larceny. A court would ass¢he circumstances to

determine whether the mistake was both honesteasbnable.

Mistake is not mere forgetfulness. It is a slip tteanot by design, but by
mischance”. Under Art.80, a mistake must be onfacf and not of law. Honest
and reasonable mistake stands in fact on the saotend as absence of the
reasoning faculty, as in infancy, or perversionhait faculty, as in lunacy. Where
a man made a thrust with a sword at a place whoneta burglar, it can be held
that he had committed no offence. In other worégswhs in the same situation as
far as regards the homicide as if he had killecugglar. Similarly, the accused
while guarding his maize field shot an arrow of aving object in the bonafide
thinking that it was a bear and in the processextise death of a man who was
hiding there. It can be held that he could not éle tiable for murder as his case
was fully covered by Art.80. In the same way, whitre accused while helping
the police stopped a cart which he/she in goodh faitlied to be carrying
smuggled rice but ultimately their suspicion provede incorrect, could not be

prosecuted for wrongful restraint under- Art. asitttase was covered by Art.80

3.1. 1The Meaning of ‘Fact’:

A “fact” within the meaning of Art.80 is any evemiycumstance or quality of a
material of personal nature the existence or naost@xce of which affects the
court’s decision on guilt and /or sentence.

A fact may consists of:

1. a phenomenon perceptible by the sense. ( eegddkr mistakes arsenic for
sugar) or

2. a state of mind (e.g. the doer believes thatesom intends to kill him)

It is immaterial for the purposes of Art.80, whettige fact as to which the doer is
mistaken concerns him personally or not. For exampe marries believing

himself to be a widower or he has sexual interemwgh a woman whom he
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believes to be unmarried. It is also immaterial thbe the existence or non-
existence of the fact is conditional upon the pssiem of certain legal status or
the existence of a certain legal relationship (guality of being a public servant,

or the owner of some property, or the relativearhe person).

A legal provision, is not a fact and Art.80 is ipsipable, when the doer is
mistaken as to the legal consequences of an aathwie does (with a clear
knowledge of the facts of the case and correctlgrepated by him). For
example, he has sexual intercourse with a womanmwhe has known to be
married but believes that the legal consequencébeofct is in this case is that
she only commits an offence, or he has sexualdotese with a girl whom he has
known that she is aged seventeen but he believdseldaw.

3.1.2 When Mistake of Fact May be Invoked (Applicable):

According to Art. 80 of the criminal code, a perssho commits an offence in
consequences of erroneous appreciation of thefais of the situation must be
tried as though the situation, which he believesxist, did actually exist. Art 58
(3) of the criminal code supports this rule statihgt “ no person shall be
convicted for what he neither knew of or intendeat, for what goes beyond what
he intended either directly or as possibility, gabjto the provisions governing
negligence “ because the “ awareness” ( mens mrapanent of intentional guilt

is vitiated by the mistake.

Article 80 therefore may be invoked on the follog/icases:

1. When the doer is mistaken as to a fact, which isnaterial ingredient of an
offence

Example I:

Suppose A shoots something which he takes to lazellg but actually is B, he
certainly has a desire to kill, though not the desd kill a human being, which is

a required element of an offence of homicide. Sineedoes not know that his
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target is a human being (mistake of fact), he ghodt, be found guilty of
intentional homicide.
Example II:

If A, after shooting B with the intention of killgnhim, buries him in the belief
that he is dead, but B is still alive and actudilys of suffocation. A is not guilty
of intentional homicide as the act done to caused®ath ( the shooting) misses
its purpose and act causing B’s ( the burial) isdane with a view to terminate
the life of a human being, which is a required edatrof the offence of intentional

homicide.

2. When the doer is mistaken as to fact, which didakist, would legitimate or

justify his act.

Mistakes in doing an act of the nature defined ih68: as imaginary necessity;
imaginary legitimate defense.

This Article excuses a person who has done whdawyis an offence, under a
misconception of facts, leading him to believe inod faith that he was

commanded by law to do it.

Example I:

A, an officer of a Court of justice, being ordereyg that court to arrest Y, and
after due enquiry, believing Z to be Y, arresté\has committed no offence.
Example II:

A sees Z commit what appears to A to be a murdeim Ahe exercise to the best
of his judgment exerted in good faith, of the powsdrich the law gives to all
persons of apprehending murderers in the act,s&izim order to bring Z, before
the proper authorities. A has committed no offerticeugh it may turn out that Z

was acting in self-defense.

3. When the actor is unaware of the fact that he actsn aggravating
circumstances:

Example:
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A insults B, not knowing that the latter is a poldiervant on duty. In this case, A
is not liable to the aggravated punishment as hse dwt know of the fact in
consequences of which the penalty is increasedgelyathe special status the

victim has.

3.1.3. Negligence (Bad—faith): Punishable

According to Art.80 of the criminal code, a perssho commits an offence in
consequences of erroneous appreciation of thefaiaie of the situation shall be
excluded from punishment but, the doer may none#isebe punished for having
committed this offence because of negligence, lddoave avoided the mistake
by excreting the care which could reasonably beeetga of him in the
circumstances (Art.80 (1), second aliena. Thusaodavho caused the death of a
patient by giving him, by mistake, a poison instedda drug is not guilty of
international homicide; yet a person in his positishould obviously be
particularly careful not to commit a mistake ofsttkind. He could and should
have ensured that he actually was administeringdicime or that the patient was
not allergic to the drug. Therefore, the doctorpimishable for homicide by

negligence.

3.1.4. Separate and Independent Offence shall be mshable: Art.80 (2)

The doer of an act who is free from any punishnalemt to the mistake of fact is
not free from punishment of another offence whiohthemselves constitute a
separate offence Art.80 (2). Intentional guilt, ®vié it is to be excluded in

relation to a given offense, may be presentedlatiom to a different offence, as

is the case, for instance when concurrent offeapesommitted.
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Example |
Suppose A, in sight of the public, has sexual acuerse with a girl whose age he
is mistaken. He A is punishable for committing dfemse of public indecency

intentionally committed even though he is not pbalde for sexual intercourse.

Example Il

Suppose A, deliberately fails to come to the amsc# of B, whom he has

wounded in a state of imaginary legitimate defetis® brought about by an

unavoidable mistake or uses, in defending himseHuch a state, an unlicensed
gun he is punishable for having acted in violatiba relevant provision in the

special part, even though he is not punishablédéemg, caused bodily injury.

3.1.5. Mistake of the Identity of the Victim or theObjective of the Offense:

According to Art.80 (3), a mistake as to a facghsas a mistake concerning the
identity of the victim or the object of the offenisenot to be taken into account.
Mistake of this kind are sometimes referred to as-fundamental mistakes, in
opposition to fundamental or essential mistakesclwvhare the only ones that

which Art.80 is concerned with.

lllustration:

‘A’ waits near B’s house with intention of shootifgm when he comes home.
Seeing someone approaching the house, he shohiskihg that it is B C. In this
case, A is guilty of intentional homicide and ha&mat invoke Art.80. Since the

identity of human being one kills is not an ingeadiof the offense of homicide.

lllustration:

‘A’ steals a painting, which is unknown to him, butchihis a mere copy of the
one, he intends to steal. In this case, A is gwltyntentional theft and cannot
invoke Art.80. The principle laid down in Art.80)(& however, applicable only

when the mistake as to the identity of the victimttte object of the offence is
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without the influence of the actor’s guilt. Thus,ig\not guilty of incest when he
has sexual intercourse with Miss B who, unknowrita, is his second cousin
whom he never saw before in his life; nor is hdtguf intentional theft when he
takes B’s coat, believing it to be his own, or ggeavated theft when he steals an

object which, unknown to him, is a religious one.

3.2. Mistake of Law and Ignorance of Law:

Mistake from the point of view of the law in a crmal case is no defense.
Mistake of law ordinarily means mistake as to théstence of any law on a
relevant subject as well as mistake as to whatatids. If any individual should
infringe the statute law of the country throughagance or carelessness, he must
abide by the consequences of his error; it is ootpetent to him to claim in a
court of justice that he was ignorant of the lavtheff land, and no court of justice

is at liberty to receive such a plea.

The maximignorntia juris non excusat in its application to criminal offences,
admits of no exception, not even in the case afraign who can not reasonably
be supposed in fact to know the law of the landa lcase two Frenchmen were
charged with willful murder because they had aegdeconds in a duel in which
one man had met his death. They alleged that thezg vgnorant of the fact that
by the law of England killing an adversary in a f@uel amounted to murder. But
the plea was overruled. (Barronet, (1852) Dearly.5he legal presumption that
everyone knows the law of the land is often unimgea matter of fact but the
reason for this seems to be nothing but expediestbgrwise there is no knowing
of the extent to which the excuse of ignoranceaaf inight be carried. Indeed, it
might be urged almost in every case. This rulexplediency has been put to use
even in a case where the accused could not hawbpoknown the law in the
circumstances in which he was placed. Thus a peasmnwas on the high seas
and as such could not have been cognizant of attggeassed law might be

convicted for contravening it. Although a persmmmits an act, an offence for
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the first time by a statute so recently passeémder it impossible that any notice
of the passing of the statue cloud have reachegldee where the offence has
been committed; the person’s ignorance of the statil not save him from

punishment.

Ignorance of the law has rarely been sufficienexouse criminal conduct. It is
permitted as a defense only in situation in whiwh law is not widely known and
a person cannot be expected to be aware of a ylartiaw. These situations are
not common because citizens are generally expéotledow the law and a claim
of ignorance could be used to excuse virtually sype of illegal conduct. In a
California case, Neva Snyder claimed that her adion for possession of a
firearm as a convicted felon should be overturr&te mistakenly believed that
her prior conviction for marijuana sales was onlgdemeanor. Since the court
held that she was “presumed to know” what the lawhier mistake was not
reasonable.

In another case, an offender failed to registereuradlocal ordinance requiring
convicted persons to do so. The U.S. Supreme Qeudrsed the conviction,
stating that ignorance of law could be used asxanse in this case. Thus, if the
ignorance or mistake is reasonable under the cstamoes, and there is no
evidence that the defendant should have known efillagality of the conduct,

ignorance or mistake of law is a defense.

The problem of mistake of law and ignorance of lavand always has been a
controversial issue. The issue is whether a pevgdom does an act objectively
contrary to the law may justify himself on the gnduthat he has no guilty of
mind; since owing to his being unaware of the exise of the legal provision

which he violates or mistaken as to its true magie belies his act to be lawful.
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3.2.1. Schools of Law Regarding the Rule of Ignorae of Law is No Excuse:

The question of whether mistake of law and ignoeaat law is excusable has
been a controversial issue for a long time. Withards to this question, there are

two main schools of thought.

a) The first school supports the general rule: gtates “Ignorance of Law is no
Excuse.”

According to this school of thought an offender nst justified by his
unawareness or misconception of a legal proviswhether or not he actually
knows the law is immaterial for he is in any eveonclusively presumed to know
it. This presumption will make the courts free framacertaining whether the
offender knows his act is contrary to the law ot which is almost impossible.
This presumption is laid down in the general indereegardless of the fact that
the consequences may be hardship upon individsalghat social peace and
order be not constantly disrupted with impunityv&Ey person must be taken to
be cognizant of the law; otherwise there is no kngwo what extent the excuse
of ignorance might be carried”. For purposes ofnaral liability, therefore, it is
irrelevant whether the doer is aware of the unléwess of his act or not. He is at
fault by the mere fact that he mistakenly beliettest his behavior is to be in
accordance with he law and the must bear all tmsequences of his failing in
his duty to know the law. His mistake may, at bbstconsidered in mitigation of

the penalty.

b) The second school supports an exception to #reergl rule and states:
“Ignorance of Law May be an Excuse in Certain Qmstances”
According to this school of thought, the maxim ‘@gance of law is not an

excuse” It is not acceptable on the following grdsin
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(1) The complexities of modern life and the consequeatease in the volume of
laws, makes it completely impossible for anyon&itow the laws, be it be the
laws of his own country, let alone to understarehth

(2) It is inconsistent with the principle “nulla poerae culpa” (no penalty without
intentional guilty) upon which so many modern cqdexluding Ethiopian
criminal code, are based.

Thus a mistake of law, like a mistake of fact, effiéethe “knowledge” component
of intentional guilt. When it entails that “there mo criminal intention” (Art.80
(1) secondaliena) it should produce the same juridical effects anistake of
fact.

3.2.2 The Ethiopian Law on Mistake and Ignorance of Law:

According to Art.81 (20) of the criminal code igaoce of law is not excuse but
the court may reduce the punishment applicable peraon who in good faith
believes that he has a right to act and has defiaitd adequate reasons for
holding this erroneous belief. Again Art.81 (3)tetathat in exceptional cases of
absolute and justifiable ignorance and good faitth where criminal intent is not
apparent, the court may impose no punishment. Jtaisd of the criminal code
shows that it stands in a half way between the falmols of thought discussed
above. It stands in a half way in such a manndrttteaEthiopian penal law may
reduce the punishment or a one who igaod faith believed that he had a right
to act and had definite and adequate reasons fdingahis erroneous belief and
may not punish a person who out of absolute andfigide ignorance and good
faith and without criminal intent commits a crim&ccordingly, the following

conditions are stipulated as a condition to appty8A.

A. When there is Good Faith
Article 81 may not be invoked unless, at the tirhéhe act, the doer in good faith
believes that he is legally entitled to act as besd If a doubt, however, crosses

his mind concerning his right to act, he is nogaod faith. Once the person is not
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in good faith, it is immaterial whether he knows #xact provision to which his
act is contrary or believes that he will not be ipbad or is mistaken as to the
kind or extent of punishment to which he is liabAa. offender, who is, aware of
the fact that he does something unlawful may neagbifor ignorance of the law.
In other words an honest mistake is not sufficiimt the purposes of Art.81

except where the doer has “definite and adequatsons for holding this

erroneous belief. A person is in good faith whensh®ot able to be blames for his
mistake because it is the result of circumstandechvwould equally have led a
conscientious person in to error. The fulfillmeftids condition must be decided
from cases to cases, with regard particularly te ttature of the offence

committed.

B. When The Accused Is Not At Fault/No Criminal Inent:

For Art.81 to be applicable, it is essential thn &ccused should not have been in
error through his own fault Art.81 (3) provides that in exceptional cases of
absolute and justifiable ignorance and good faitth @here criminal intent is not
apparent, the court may impose no punishment. ifipdies that it is only when
the accused did not make the error through hid that the court may mitigate

the penalty or imposeo punishment

1. Review Questions:
2. Why all jurisdictions permit the defense of mistadact? What kind o

relationship exists between Art.80 and Art.587?

-

3. May a man without full knowledge of fact still beaogecuted und¢
Art.80?

4. What does the word “object” mean in Art.80 (3)?

5. Is Art.81 sufficiently adjusted to the situationkthiopia?

6. What kind of difference do you see as the diffeeecbetween fact angl

law?

Case Problem:
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John was a successful Kenyan trader. He came fopihfor business. Durin&;
his stay in Ethiopia, he fell in love with Almaz) &thiopian girl aged seventegh.
John and Almaz had sexual intercourse. John knewy well that Almaz
wasseventeen. However, he did not know that sdrteicourse with a minor i
punishable under article 626 of the Ethiopian OnmhiCode.
1. Would John be liable to the crime under artG26?

2. Assume that a Kenyan law does not prohibit deixtiercourse with girls whd

are older than sixteen years. Further, assumelttat read article 581(1) of thle

—

Civil Code that provides “a man who has not attditiee full age of eightee
years and a woman who has not attained the fullodgdteen years may ngg
contract marriage.”
Would your answer be different from that you haeeg to question one abové?

Why or why not?

Unit Summary:

Defenses for criminal liability are circumstancédmitt relief an accused from
conviction of guilt and its consequent penalty. Sheircumstances exempt a
criminal from criminal liability or entitle him/heto a reduced punishment.
Criminal law recognizes two categories of deferfeescriminal liability. Tsese
are special defenses and general defenses. Althmurg@riminal Code does not
follow this dichotomy, general defenses are categdrinto justifications and
excuses. Criminal law provides for defenses becati$&o main reasons. First,
justice requires the provisions of defenses forapercriminals. Secondly, a crime
is not complete when there are defenses availalifeetaccused.

Excuses are the defects and unusual conditionghefcriminal during the
commission of the crime. Thus, if persons commimer unwillingly, without
understanding the nature and consequences ofdbeimwith mistaken belief of

facts or law, the law excuses them from criminability. In the cases of the
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excuses, the focus is on the individual criminalhea than on the crime

committed.

Justifications are another category of defensecfoninal liability. In cases of
justifications, there are preliminary conditionstttenable the doer of the act to
take necessary and proportionate action. Thus, wiene is an attack on legally
protected rights, the steps taken to reverse thelkais justifiable act. Similarly, if
the persons found themselves in imminent and seraanger and their only
choice is to avoid this situation by committing rame, their act is justifiable if
they have chosen the lesser harm. In justificatitims focus is on the act rather
than on the criminal. The society encourages thote Justifications include acts
required or authorized by law, legitimate defemszessity and professional duty.
Persons who raise defenses for criminal liabilitythe courts of law admit that
they have done the crime that they are charged. Withwever, they claim that
their acts are justifiable or excusable in the egéghe law because of the

conditions of the criminal and circumstances inahitthey are committed.
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UNIT-II
CRIMINAL PUNISHMENT AND ITS APPLICATION

Introduction:

In this unit, you will study how a court passesteane or penalty on an accused
that is found guilty beyond reasonable doubt. Cmperson is found guilty of the
crime he/she is accused of, the next thing to ddHe court is to pass sentence
and penalty that it deems appropriate for the cramemitted. The court takes
many things into consideration before passing dmesice because punishment is
a very decisive step on the life, liberty and propeghts of the accused. Thus, in
this part of the Module you will study matters telg to the determination and

application of punishment.

This part explains what punishment is all aboutuding definition, purpose and
types of punishments as incorporated in the ReviSechinal Code. Further
discussions include the general principles of deftgation of punishment, the
circumstances that mitigate the punishments andithemstances that aggravate
the penalties and limitation to the punishment. Tast section of the unit deals
with the post conviction processes. It includes ttemcepts of suspended
sentences, conditional release, pardon, amnestyeamstatement.

Objectives:

By the end of this unit the studentwill be able to:

Define and understand the purposes of punishnrergeneral and as it is
incorporated in the Criminal Code;

Know the different types of punishment incorporatedur Criminal Code and
their application;

Identify the principles guiding the determinatidrpanishment;

Identify the circumstances which may lead to theluotion of penalty

((extenuating circumstances); and
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* |dentify the circumstances which may lead to theréase of penalty (aggravating

circumstances).

Section. 1. Definition and Purpose of punishment:

1.1. Definition of Punishment:

It is not easy to give a precise definition to Ward “punishment”. since because
its meaning is highly interrelated with what is smered to be the purpose of
punishment. In this regard punishment could be rtai@ mean the major

mechanism by which the purposes of criminal lawamtgeved.

But let us try to understand some conceptions abmeitmeaning of the term
punishment. Broadly speaking punishment is the amesp of the society to
socially dangerous behavior. It is intended to make offender no more
dangerous to the integrity of the society. Buttifsi not imposed according to
certain reasonable principles it might even produgewanted effects.
“Punishment in all its forms is a loss of rights amvantages consequent on a
breach of law. When it loses this quality it degates into an arbitrary act of
violence that can produce nothing but bad socfaced.” (Williams, 1961-575)

1.2. Purpose of Punishment:

The history of criminal law shows that what is ddesed to be the purpose of
criminal law has been changing from time to timéhwihe development of human
knowledge about the criminal mind i.e. the develeptmof criminology. There
are various theories concerning the purpose of shameént ranging from
retribution, through prevention, deterrence, refation and education to
rehabilitation. The following issues have been abered as the specific purposes

of punishment in almost all criminal laws.
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1.2.1. Retribution:

The origin of retributive theory lies in the primm notion of vengeance against
the wrong-doer. Punishment satisfies the feelingeeénge. It largely stems from
the Biblical saying of “an eye for an eye: a tofathtooth; and life for life”. Many
old forms of punishments have been imposed basetthismeed to avenge the
victim of a crime by punishing the criminal in tsame manner as he committed
the crime. For example, in olden times, when a imgured another, it was the
right of the injured to take revenge on the persausing injury. The Mosaic Law
of the Bible has been, in fact, overemphasizeéxfwain the retributive theory of
punishment. Consider the following comment:

Lex talionis:

“An eye for an eye... is never in the Old TestamehtSavagery,as it is
sometimes portrayethut of equity.lt is always offered as guidance for the judge
to determine appropriate sentence, never as daufgersonal reaction. There is
no evidence in the Old Testament that the terntbefaw were ever carried out
exactly (eyes put out, teeth extracted, etc.urtfions rather as a vivid statement
of the principle of exactitude: the equivalencewie and penalty. This principle
was lost in English law when a person could losewife for stealing a sheep. It
is lost today when judicial ferocity awards a degportionately harsh sentence
(lengthy imprisonment for shoplifting), or when jaél leniency awards a
sentence plainly less than a serious offence m@rgort sentence for rape or for
causing death driving under the influence of al¢pho was up to the judge in
Old Testament days--as in ours--to determine h@aaptinciple should be applied

in any given case. (Ref: “The Message of Proverld3&wvid Atkinson)

However, in modern times retribution is used in entiran one sense. In the first
sense, the idea is that of satisfaction by thee sbhtthe victim’'s desire to be
avenged; in the second, it is that of the stateskim@ its disapproval of the

breaking of its laws by a punishment proportiomathe gravity of the crime. In
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modern penological thought retribution is not scclmgonsidered in the sense of

vengeance but in the sense of reprobation.

1.2.2. Deterrence:

The purpose of the punishment is to deter the oahfrom committing crime in
future and to set as an example to the prospectinenals. It carries the message
that those who violate the law will be punishedeliwise. The idea is that
punishment will curb the criminal activities of tipetential criminals. In olden
times severe punishments and public executions hedcemainly with the object
to deter others from committing crimes and to se¢xample that violation of law

will be punished. Thus punishment serves as detegra two ways:

A. General Deterrence:

The punishment of one criminal and the publicityegi to it are assumed to
discourage other potential law breakers. Advocateshe death penalty, for
example, believe that fear of death may serve sariaus threat to people, and

thus the death penalty serves the function of gemeterrence of serious crimes.

B. Specific / Individual Deterrence:

Punishment of the criminal is assumed to keep #pacific criminal from
committing other crimes in the future. Some thepassume that criminals lack
internal inhibitors, and hence unpleasant sanctioust be used to teach them a

lesson.

1.2.3. Prevention/Incapacitation:

According to this conception, the purpose of pumisht is to prevent the criminal
from committing crimes by physically disabling hibby separating him and
keeping him in seclusion from the society for aaerperiod of time. In this way
the society is spared from the disturbance crelayethe criminal. If a convicted
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offender is sent to prison, society can feel safi @nfident that the criminal will

not committe further crimes.

The difference between the deterrent theory andeptere theory has to be
understood clearly. According to deterrent purpdke criminals and the
prospective criminals learn a lesson by the fearse¥ere punishment and
voluntarily abstain from committing crimes. In pestion they are physically in
capacitated or disabled since they lack self-cér@inal must be restrained. Here

the restraint is external by deprivation of théerty.

1.2.4. Reformation /Rehabilitations:

Punishment the purpose of which is to change tlaadter of the offender is
known as reformative punishment. This theory i® dsown as corrective or
rehabilitative theory'. Reformation means “the dfto restore a man to society as
a better and wiser man and as a good citizen.” Aliocg to this theory,
punishment attempts to make the criminal harm lgssupplying him the
understanding he lacks and cures him of those lmhelks which made him to
commit crime. If a criminal is morally degeneratad tendencies also become, if
not, extinct then at least less sensitive. Punisitnh@s, for that reason, been
defined as “a physical measure adopted to excitdheénsoul of the guilty true
repentance, respect for justice, sympathy for tfelow creatures and love of
mankind." (Oppenheimer. "Rationale of Punishmept244) By reformation of
the criminal is meant the criminal’s moral regemierg and developing the sense
of honesty in him. A person, who commits a crime aaffers punishment for
that, comes back to the society and lives in alaith his other fellow beings.

Therefore, punishment must aim at making a manhyat living in the society.

The advocates of reformative theory aim at thebitation of the criminal in the
society. This theory admits only such types of phmients which are educative

and discipline the criminal, not those which inflgain on him. Rehabilitative
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element of the punishment includes restoratiorhefdriminal to effectiveness or
normal life by training etc. In modern time’s refoative measures are adopted in
cases of juvenile offenders. In prison they areegiwome education and are
subjected to some such prison programs so thatceyearn some kind of work
which may help them in earning their livelihoodeaftoming out of the prison.
The advocates of this theory emphasize that whenptisoner goes to jail he
finds himself quite cut off from the rest of the neb The confinement the
deprivation of social intercourse and other waysufjection to rigid discipline
never allow him to develop his character. Theeefavhat is important is the

reformation of the criminal by making him worthylofing in the society.

1.2.5. The Integrative view:

So say we have discussed various theories regatidingurpose of punishment.
We feel that while each one of them has some valuts own none of them is
universally acceptable. If correction alone is eagbed, the retributive and
deterrent elements become ineffective. In offid&tles, deterrence is strongly
supported as a necessary and potent defense af satties. Pure retributionist
view makes punishment barbaric and leaves littnrdor reformation. On the
other hand, such treatment is likely to make tlesrinals feel bitter and turn to

habitual criminality.

It is now recognized that ‘the prevention of criamed protection of society' are
ends asserted by every one. Thus, an inclusiveyhebich is a cultivation of all
the elements of retribution, deterrence, prevenamwa reformation has been
gaining ground in recent years.

1.2. Purposes of Punishment under the Criminal Code of@D4:

The principles of Criminal law regarding the purpa@$ punishment we discussed
above are clearly incorporated in the provisionghef Criminal Code of 2004.
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Art.1. Para 2 of the Code sets out the specifieabjes of the Code in the
following way:

“It aims at theprevention of crimes by giving due notice of the crimes and
penalties prescribed by law and should this befegéf’e by providing for the
punishment of criminals in order teter them from committing another crime
and make them l@sson to othersor by providing for theireform and measures

to prevent the commission of further crimes.”

This provision makes a general statement of thesammd objectives of the
criminal code. Further, the purposes of deterrepoeyention, reformation and
rehabilitation are specifically mentioned in theoysions relating to different
types of punishments. Let us see some of them:

Art. 87 The Criminal Punishment And Its Application- Principle.

“The penalties and measures provided by this coast be applied in accordance
with the spirit of this Code and s to the achieve thgurposeit has in view
(Art.2)"

Article. 107: Substitution of Compulsory Labour for Simple Imprisonment.
“Wherever by reason of local administrative diffices the execution of a
sentence of simple imprisonment is not possiblether carrying out of such
sentence is not conducivettee reform or the rehabilitation of the criminal, the
court may, in respect of crimes for which the sgepart of this Code provides
for a term of simple imprisonment not exceedingrapnths, inflict a sentence of

compulsory labour instead of the sentence of sinmppgisonment.”

Article. 108 Rigorous Imprisonment.

Sub (1) Para (2) " Besides providing for the punishment and for the
rehabilitation of the criminal, this sentence is intended alsprtavide for strict
confinement of the criminal and for special pro@cto society."

Art. 190 Conditional Suspension of Penalty:
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"When the court, having regard to all the circianses of the case, considers
that conditional suspension of the penalty wpllomote the reform and
reinstatement of the criminal, it may order conditional suspemsiof the
sentence as provided here in after."

Now, let us find the provisions of the Code whiaveacate for the principle of

individualization of punishment.

Art.88 Calculation of Sentence.

Sub. Art (2)"The penalty shall be determined acewydto the degree of

individual guilt, taking in to account the dangesodisposition of the criminal,

his antecedents, motive and purpose, his persamaintstances and standard of
education, as well as the gravity of the crime d&he circumstances of its

commission."

1.3. The Principle of Individualization of Punishment:

Whatever might be the relative utility or importanaf a particular theory, there is
no uniform, generally recognized and universal thexd punishment for all ages

and for all people. Therefore, whatever punishnmeight have been suitable in
past may not be so in the present, or whatevertrbighiseful in one country may
not be so in another. Then again the same kindioshment may not bring about
the desired effect on all types of criminals alike.short, it can be said that,
universalization of punishment is impossible. Thame® we have to study the
criminal before prescribing the proper form of mimnent to him according to his
physical, social, educational or cultural make-aiplésign a punishment that suits
him perfectly to achieve the specific objectives asiminal justice. Modern

criminal law, therefore, emphasizes up on the illdialization of punishment

although there are difficulties in its implementati

Review Questions:

1. What are the purposes of punishment?
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2. Define punishment. What do you understand byividdalization of

punishment?

Critical thinking!
Which one of the purposes of punishment, in yapinion, is preferable? Why?|

Activities:

1. Find out at least five articles in the Crimir@de which specifically state the

purposes of punishment you have learnt in the funggdiscussion.

2. Do you find any article in the Criminal Code rtiening retribution/vengeance gs

its purpose?

Section.2. Kinds Of Punishments:

The Criminal Code carefully designs and prescripesishments for crimes of
various kinds and criminals of various categories.

Thus, there are three different sets of punishmemter the code.

» Ordinary punishments applicable to Adults —BooKTltle I, Articles 90-156.

» Measures and penalties applicable to young permBong-II, Title | Articles
57-177.

» Penalties and measures applicable to Petty offdpetty Code, Book VII
Title Il Articles 746-764.

Here, under this section we are going to discussutapunishments that are
applicable to adults. Each of the crimes definaden the special part of the
Criminal Code carries its own penalty. However tloe whole these penalties can
be categorized based on their nature. Thus, we fhmee categories of
punishments mentioned in Articles 90-156:

I. Principal penalties

Il. Secondary penalties

lll. Special measures applicable to Adults
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2.1. Principal Penalties

Principal penalties can be put under the followhegds:

» Pecuniary Penalties-art. 90-102.

» Punishments Restricting or Depriving Liberty — A©3-116
» Death Penalty — Art. 117-120.

2.1.1. Pecuniary Penalties:

The Criminal Code includes the following types ehplties which are payable in
terms of money:

a) Fine

b) Sequestration

c) Other pecuniary effects

A. Rules Governing Fine: Arts. 90 -97
Under criminal law fine may be defined as, “a peagn criminal punishment
payable to the public treasury”. This penalty ivgyoed by the following rules

under the above mentioned provisions:

* Fine is paid in money and is forfeited to the s{Ate. 90(1))

= The amount of fine, in normal cases, may extenthfi® birr to 10,000
birr. This amount is subject to any provisionsaw lto the contrary.

*» In case of juridical person the fine may extendnfrd00 Birr up to
500,000 Birr.

» The specific circumstances of the criminal that deken in to

consideration in fixing the amount of fine are: {80(2))

+ |n case the Criminal is a Natural Person
-The degree of guilt.
-His/her financial condition

-His/her family responsibilities
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-His/her occupation and earning

-His/her age and health.

% In case the Criminal is a Juridical Person

Where a juridical person (Art. 90(3)) such as goaoation is convicted of a crime

punishable by only imprisonment it shall be coneerin to fine in the following

way:

o

o © o o

A maximum amount of 10,000 Birr for a crime punisleawith simple
imprisonment not exceeding 5 years.

A maximum amount of 20,000 Birr for a crime punisleawith rigorous
imprisonment not exceeding 5 years.

A maximum amount of 50,000 Birr for a crime punisleawith rigorous
imprisonment more than 5 years but not exceedingea@s.

A maximum amount of 500,000 Birr for a crime pumle with rigorous
imprisonment exceeding 10 years.

For a crime where the Special Part provides foy dinle as penalty, the
amount shall be multiplied by five times in casegwfdical person (Art.
90(4))Even where ‘fine’ is provided as an altervatio imprisonment by
the Special Part of the Code, the Court may imposth fine and
imprisonment if it appears expedient. The degreegwft and other
circumstances shall be considered in this regartdqa).

The general maximum amount of fine fixed by the. A®(1) (500,000
Birr) may be doubled (100,000 birr) where the crinas been committed
with a motive of gain or where the criminal makebusiness of crime
(Art 92) In addition:

The profit shall be confiscated.

Imprisonment or measures provided by law may besagd (Art.92 (2)).
Recovery of fine shall be according to the follogviules:

Once fine is imposed it shall be paid for the wighith out delay) (Art
93(1))
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o A maximum period of 6 months may be allowed by ¢bart for the payment of
fine where the criminal cannot pay it at once. Tikisubject to the requirement of
sureties or security pursuant to Art 94(1).

» Subject to the requirement of sureties or secastyaid down by Art. 94(1),
the court may allow payment of fine by installmemtssuch a case the maximum
period of payment shall not exceed 3 years. Thertcshall take in to
consideration the circumstances of the criminal stmall fix the amount and date
for payment of each installment. (Art.93 (3))

= Where the court requires the criminal to produceetses and security, the
same shall be determined having regard to the rostances of the case, the
condition of the criminal and the interests of icest Art.(94(1) Para 2)

= The court shall require the surety or security eodeposited in default of
payment. (Art 94 (2))

» In case of deliberate failure to produce suretyemurity:

0 The property of the criminal shall be seized incaidance with law.

o0 Thereafter, sale of the property shall be effecextept the properties
protected by Art 98(3).

o Fine may be converted into labour. Where recovdryhe fine could not be
effected in accordance with Art. 93 and 94, therceball order the criminal to
pay the fine by doing work for the state of for gablic authority (Art. 95 Para
1))

0 The court shall determine the period with in whibk amount of fine should be
settled. Such period shall not exceed a maximutwofyears.

o Art. 96 provides for condition conversion of fineto compulsory labour; where
the criminal is not able to settle the fine as megliunder Articles 93-95. The
expression compulsory labour has to be defined istinduish the scope of
Articles 95 and 96. Compulsory labour, generallgams, “Work exacted from a
person under threat of penalty. It is the workvitrich the person has not offered
himself or herself voluntarily.” However, compulgdabour as a form of penalty

does not violate human rights of the prisoner. Wrtide U.N. Convention on Civil
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and Political Right (Article 8) the following do heome under the definition of
forced or compulsory labor:

1. Penalties imposed by the court.

2. Compulsory military service

3. Action taken in emergency
4

. Normal communal services.

Therefore, under Article 95, the criminal is givanother alternative to settle his
fine amount. He shall be given an opportunity takwehich he does voluntarily
and which is part of his income or the whole odascted by the court he shall
pay to settle his fine. But under Article 96 itegtraction of work from him.
He/she shall be forced to put in work worth hisfamount. The main difference
between the expressions ‘labour’ under the Arta®8 ‘compulsory labour’ under
Art. 96, is the element of voluntariness of thentnial in earning and paying of
the same to settle fine amount. The maximum peowegr which compulsory

labor can be imposed is ‘two years’ as indicatedenrrt.96 also.

» Enforcement of compulsory labor can be suspendesupat to Articles 97
and 105, if the criminal is unable to carry out guitsory labor:

0 by reason of his poverty

0 his family obligation

0 his state of health or

o -for any other good reason.
B. Confiscation of Property: Art.98

‘Confiscation’ means, “appropriation of privateoperty to the public treasury
by way of penalty.” The Court may order confiscatiany of the following
properties of the criminal:
0 His estate or part of his estate.
0  Any property of the criminal:
-Acquired in the commission of the cridigectly or indirectly.

- Acquired lawfully by the criminal, ifecessary.
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Property Exempt from Confiscation:
Sub. Art (3) 98 exempts the following properties thfe criminal from
confiscation:
» Articles necessary for the livelihood of the criimnd his family, include:
- domestic articles normally in use,
- instruments of trade or profession agdcultural implements;

- Food stuffs and money as aeessary for the support of the family
of the criminal for a period of not less than 6 misnor for a longer period that
the court regards just and reasonable having regate circumstances.

» Goods, forming part of family inheritance over whithe criminal has no
absolute rights including;

» Half of the common property with regard to the io@wt spouse of the
criminal,

» The personal goods of the innocent spouse, childirerther persons of which
the criminal has, by law or custom, the charge, inttnation, management or

power to dispose.

. Sequestration of property:

‘Sequestration’, is ‘a legal process consistingeofiporary deprivation of a person
or his property, until the claims on such propenty settled or to make him to do
or abstain from doing an act within a specifiedeihThis penalty is resorted to in
the case of specific category of crimes mentiomefirt 99, namely:

= Conspiring or engaging in hostile acts againstcthestitutional order, or,

= Conspiring or engaging in hostile acts again to ithternal and external

security of the state.

Sequestration may be ordered subject to the followg conditions:

= The criminal should have been convicted and sestkirchis absence,

= Sequestration of the property of the criminal maydsdered in addition to

any other penalty.

The properties of the criminal which are exempteunf confiscation under Art.

98(3) are also exempt from sequestration.
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Other Pecuniary Effects:
The pecuniary penalties include the following ‘athpecuniary effects’. These
are:
1. Forfeiture of material benefits to the state
2. Compensation for damages caused to the victim.
a. To be paid by the criminal Art.101.
b. To be paid form the proceeds of sale of confiscptegerty, etc. Art 102.
The following are the important points relatinghese pecuniary effects:
Forfeiture to the state:
Any material benefits given or intended to be gitena criminal to commit a
crime shall be forfeited to the state. (Art.10@)such materials do not exist in the
form they are acquired, the person who receivethtsleall be ordered to refund
their value. (Art. 100(1))
Forfeiture of the ‘crime proceeds’ to the statsubject to the following provided
by Art. 100(2):
= Any fruits of a crime shall be returned to the owaeany other claimant.
= Where the owner of such property recovered undbr Aut(1), is not
found the following steps shall be taken by thertou

A notice shall be published notifying the recovefysuch property.
In case the owner or other claimant of the propddgs not appear to claim
them within 5 years from the date of publicatiomofice, the fruits of crime shall
be forfeited to the state.
If such property is a perishable property it shedlsold in accordance with the
usual procedure. The money shall be entrusted ¢conapetent authority for a
period not exceeding 5 years. After this perioshitll be forfeited to the state(Art
100(2))
Compensation to the Injured: Art. 101
A. To Be Paid by the Criminal or Those Liable on Hs Behalf:

Article.101. intends to compensate the injuredtypdor the ‘damage’ he

suffered. ‘Damage’ means “loss or injury to persoproperty.”
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» Loss or injury to the property has been dealt vighArt.101 by following
alternative remedies:
o To make good the damage, or
0 By restitution i.e. return or restoration of theesjfic thing to its right the
owner. or

o0 By paying ‘damages’ by way of compensation.

Personal Injuries:

Art.1010of the Criminal Code does not expresslyestdiout the personal injuries.
In fact, the 1957 Penal Code Art.100 has much &spre about injuries to the
person. It is clearly stated.” that, injuries refey or the injuries to the body, mind
and reputation of the person. Unfortunately, the @giminal Code doesn’t speak

any thing about the meaning of the term “injury”.

Under the Article 101, compensation can be claitmgdhe injured person or by
persons having rights from him.

Civil Suits for Compensation:

A civil suit also may be joined along with the chival suit as per Art. 101 of the
Criminal Code, for claiming compensation. In sudses the claim shall be

governed by the provisions of Criminal Procedurel€o

B. To be Paid from the Sale Proceeds etc. Art 102

Where the court is of the opinion that the compgosawill not be paid by the
criminal or his legal heirs due to their persorieduamstances the court may order
payment of compensation to be paid from:

0 The proceeds or part of the proceeds of the saleeddrticles detained, or

0 A part of the fine or

0 The income of the work on conversions of fine ilatioors, or

0

Confiscated property
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The injured party, has been compensated underutihe/st (1) and these shall
assign his claim to the state. The state may eafdragainst the wrong-doer.
(Sub. Art (2))

Review questions:

Explain what sort of penalties affects the propeftthe criminal?
Note the differences, it any, between the compensah civil law and

pecuniary penalties in the criminal law?

3. For which type of crimes are the pecuniary penaitigposed?

2.1.2. Penalties Resulting in Restriction or Lossfdiberty:

The penalties falling under this section of then@nal Code affect the liberty of
the criminal. The penalties may absolutely dephive of his liberty or restrict the
same to a limited extent.

Compulsory Labour:

In cases of minor crimes which are punishable withple imprisonment for a
term not exceeding 6 months; the court may sentdreeriminal to compulsory
labour with the following variations:

» Compulsory labour with deduction of wages to thads¢ of the state, (Art,
103)

» Compulsory labour with restriction of personal fityg(Art. 104)

The Points To Remember Under These Provisions Are:

= The criminal should be a healthy person.

= The criminal shall not be a danger to the societg his imprisonment is not
necessary.

» The duration of compulsory labour may extend frame day to six months.

» The sentence of compulsory labour may be servadyaof the following places:



117

- At a place where lmemally works, or is employed or

- In a public estabiignt or public works.
An amount not exceeding one third of the criminalages or profits shall be
deducted and forfeited to the state.

The judgment imposing compulsory labour shall stiagefollowing details:

- The exact amount tadkducted,
- The duration of thenplty,
- The place where ¢katence is to be served, and
- The nature of supson.
» Compulsory labour with restriction of personal lifyeunder Art. 104 shall be
resorted to under the following circumstances:
Where the criminal fails to discharge his olliga as specified under Art.
103(1), or
With a view to keep the criminal away from unfaafole surroundings or
undesirable  company.
» The nature and duration of the restriction of peaoliberty shall be
determined by the court according to the circuntstarof the case.
» The nature of restriction or liberty may includegquiring the criminal to
discharge the compulsory labour under the supervisif government officials

subject to any or the following conditions:

By remaining in a particular place ofrkoor

With a particular employer, or

Without leaving his residential area, or

With out leaving a restricted area (AQ4(2).

Non-compliance with any of the above requiremehtdlsnake the criminal
liable to simple imprisonment for a period equakty/ unfinished period of the
sentence of compulsory labour.

Art. 105 provides for suspension of the sentenceoafpulsory labor during
illness, under the following conditions:

- Under the conditions provided under &and 105, and
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- Where he falls ill during the periodlo$ sentence of compulsory labour.
- He shall not be required to do any wonkil his recovery, (Art 105 Para
1)

- The criminal shall be ordered to resume the cdsgoy labour after recovery
from his sickness.

- If he is not able to resume the compulsory lalbbeishall be ordered to carry out
another work which is suitable to his health ang@eal circumstances.
However, if it is impossible to give or implemenick an order, the court may not
impose any other penalty on the criminal.

Imprisonment:
There are two kinds of imprisonment. These are:
1. Simple Imprisonment
2. Rigorous Imprisonment
‘Imprisonment’, as a punishment, is defined asdiyerivation of the liberty of the
criminal by detaining him in prison. The expressiomprison’ literally means, to
confine, to incarcerate or to deprive one of tbsiy.
1. Simple Imprisonment:
The rules relating to simple imprisonment are ldodvn in Articles. 106 and 107 as
follows:
» The sentence is applicable to less serious crim@shware committed by
persons who are not serious dangers to the society
» The duration of this sentence ranges shall be fikgdthe court in its
judgment. The period shall be:
Normally, ten days minimum and three years maximum.
Exceptionally, it may extend up to five years under the follogvin
circumstances:

o0 Where it is prescribed so by the Special Part ef@lode owing to the gravity
of the crime, or
o0 Where there are concurrent crimes punishable witpls imprisonment, or
o0 Where the criminal has been punished repeatedly.
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o0 The sentence of simple imprisonment shall be semed prison which is
specially kept for the purpose of simple imprisonine

0 In certain cases simple imprisonment may be substit by compulsory
labour. For two important reasons substitutioly ima given (Art.107):

o If by reason of local administrative difficultiehe execution of the sentence
of simple imprisonment is not possible.

o If it is found that the carrying out of such serens not conducive to the
reform or the rehabilitation of the criminal.

Such substitution is possible only in respect tmes for which the special part of

the code provides for a term of simple imprisonnmregitexceeding six months.

The substitution of simple imprisonment by compntdabour under Art. 107 is

possible though no such reference is made undespibaal part of the Criminal

Code.

Rigorous Imprisonment:

‘Rigour’ here means ‘the quality of being stricAit.108 expressly speaks about
the nature of the rigorous imprisonment, but natyveearly. It says that this
sentence is intended to provide for:

= A strict confinement of the criminal,

= Special protection to society, and

» The punishment and rehabilitation of the criminal.

Sub. Art. (2) Para (2) further adds to the natdragmrous imprisonment stating
that, “the conditions of enforcement of rigorouspiesonment are more severe
than those of simple imprisonment. The terms “SCionfinement” under sub Art
(1) and ‘Sever conditions of enforcement’ under-8ub(2) seem to give wide
scope for interpretation. There are no specificdglimes found in the Criminal
Code to understand the ‘strictness’ or ‘severitythis kind or imprisonment. It
appears from Art.109 that these are left to prigmulations.

The duration of rigorous imprisonment is:

Normally, ranges from a minimum of one year to twenty frears.
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Exceptionally, it may be “for life”, where it is expressly lagbwn by law (Art.
108(1).

The sentence of rigorous imprisonment shall beesei those prisons which are
established for the purpose. (Art.108(2)).

Provisions Common for both ‘Simple’ and ‘Rigorous’Imprisonments:
Articles 109-116 lay down the following provisionshich are commonly

applicable to both forms of imprisonment:

The ‘aim’ of both forms of imprisonment is, “achement of the purposes of
penalties”. The determination of each type of pgnabs a definite purpose
specially mentioned in the respective articles, luding reformation,
rehabilitation, protection of the society etc. @\r87, 108). The enforcement of
imprisonment shall be for the achievement of thagectives.

The following aspects of enforcement of imprisontsmall be provided by ‘the
prison regulations”.

= The manner of execution of sentences,

» The admission to prison,

» The segregation for prisoners,

» The contact of prisoners with persons outside.

» The interval discipline in the prison, and

» For the education and spiritual welfare of the ques.

Segregation of Prisoners:
Art. 110 intends to segregate the following categgoof criminals and keep them
either in different prisons or where it is not gb&sto keep them so, at least in
“different section’ of the same prison:

Male and female prisoners should be kept in sepgyasons or separate
sections of the same prison, (Art. 110(1))

Criminals sentenced to rigorous imprisonment ocgpeonfinement to be

kept away from the following categories of prisanart. 110(2):
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- Prisoners under the age of 18 years, o
- Adult prisoners who are serving a eané of simple imprisonment.

. The following persons shall be kept separately frilv@ prisoners serving

sentence:
- Prisoners awaiting judgment, or
- Persons detained for civil debts, or
- Public servants who, by virtue of their officialtguhad contact with prisoners,
and who are imprison for a crime or detained foil ciebts.

» Obligation to Do Work and Benefits Accruing There Fom (Art.111):
Objection to work is an essential element of sezeerf imprisonment. According
to Art. 111, it is an obligation on prisoners saryia sentence to do work. The
conditions that are to be fulfilled while enforcinigis essential requirement of
imprisonment are:
0 The work shall be assigned by the Director of Priso
0 The prisoner should be in good health to be coragath do work while being
an inmate of prison.
0 The nature of such work shall be:
- Suitable to the prisoner’s ability,
- Of such a nature as to reform andcate the prisoner, and
- Conducive to his rehabilitation.
» The prisoner shall be entitled to compensationefegry day’'s work. If his
work and conduct are satisfactory.
» The Prison Regulations lay down rules regarding:
- The amount of such daily compensation,
- The manner of keeping it during the pérmf imprisonment, and
- The manner of its payment up on reldama imprisonment.
» Variations in the Conditions of Imprisonment (Art. 122):
During the period of imprisonment, variations imdaions of imprisonment are
possible either liberalizing them or making themcmumore severe. These are

intended to bring reformative effect on the prisosed to enable him to resume a
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normal law abiding social life on his release. Bétlison Regulations and the
provisions of the Criminal Code under Art.112 lagweh rules relating to such

variations. The important variations as possiblespant to Art.112 are:

» Imposition of solitary confinement (sub. Art (1))
= Isolation during periods of work and

= More favorable treatment for good conduct.

Solitary Confinement:

The prison administration has the power to impatigasy confinement subject to
the following directions:

= Solitary confinement may be imposed at the begmwoinduring the course of
the execution of the sentence, whenever it ap@sangecessary.

= The duration of such a measure shall be fixed aftersultation with a

medical doctor and where necessary, a psychiatrist.

» The duration of solitary conferment shall not extaenaximum of 3 months.

Confining a prisoner in isolation for more thanstperiod may be harmful for his
mental and physical health.

Isolation of the Prisoner during work Time and Night Time:
Another stricture that can be imposed under Sut{2Ais to keep him isolated as
far as possible from the other prisoners duringoplerof work and during night

time.

More Favorable Treatment for Good Conduct:

The prison authorities may also decide to give nfaseurable treatment to
prisoners showing improvement in their conduct meoairage reformation and
rehabilitation of the prisoners. The favorable tm&nt may include:

- Relaxations as regards food,

- Access to visitors,

- Favorable treatment in the nature of work amslle.
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* The favorable treatment may be further improvedhwit

- Improved conduct of the prisoner, and

- The approach of the prisoner’s release.

If the prisoner abuses the favorable treatment alis fback to persistent
misconduct, the improved treatment may be with draw suspended for a

definite or an indefinite period of time.

Conditional Release before the Expiry of the Periodf Imprisonment:
The prisoner may be released on probation befaeeipiry of a sentence of
either form or imprisonment. This is possible unidher following conditions:
- If the prisoner’s conduct has been found to hisfsatory, and

- The other conditions laid down by law undet.202 have been fulfilled.
Before being released the prisoner may be requwelive on probation in a
penitentiary or labour settlement or other simikstablishment. ‘Probation’
literally mans, “testing of a person’s conduct,litibs, qualities etc. before he is
finally accepted for a position or admitted inte thociety”. Probation, under the
criminal law is testing the prisoner, before hdinglly released into the society,
whether or not his reformation and rehabilitatiavés been complete. To ensure
that he is no more a threat to the society he sleakept under the observation of

the authorities mentioned in Art.113.

The conditions and the manner of imposing the grobaor conditional release
are laid down by the law relating to the Executioh Sentences and the
Regulations Relating to Prisons.

Deduction of Period of ‘Remand’:

‘Remand’ is return of an arrestee to custody, @aflgdo allow further inquiry
i.e. the prisoner is kept in custody pending trialcase the person so detained in
prison is convicted, at the time of sentencing,dbert shall specify what period
of remand shall be deducted from the period osdrgence (Art.115).
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However, if the remand was necessitated or proldrdyee to criminal’'s own

fault, the court may not make any such deductiarthé period of sentence (Art.
115(1) Para). The conditions of remand and the ®raimwhich it is carried in to

effect are governed by the Code of Criminal Proced{frt. 115(2)).

Period of Hospitalization to Be Part of the Senteres
If a prisoner falls sick during the period of semge of imprisonment and has to
be transferred to a hospital for treatment, théopespent in the hospital shall be
considered as part of the sentence.
However, such period of hospitalization shall netdounted as part of the period
of sentence, if:

- The period spent in hospital due to illnessdeliberately caused by the
prisoner; for example, he injures himself or attésrip kill himself, or
- The admission to hospital is by the misleadirgteshents or behavior of the
prisoner.
This means that the period spent in the hospitathiey deliberate acts of the
prisoner shall be added to the period of sentdhaeexample, if he is sentenced
to one year of imprisonment and spends one montiogpital by misleading the
authorities, he shall remain in the prison one indrgyond the original sentence

of one year of imprisonment.

Effects on the Sentence of Imprisonment In Case d¥lental Disorders of
Prisoners:
In case, if a prisoner is deemed by medical exgertse suffering from some
mental disorder or irresponsible for his acts, 26 (3) provides for the
following rules:
- His sentence shall be suspended.
- The criminal shall be transferred to apeno institution for care and

treatment.
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- If the mental disorder or state of irrespibility of the criminal is of a
permanent nature the remaining period of the seatshall not be carried into
effect.

Review Questions:

1. How many types of punishments result in depiavadr loss of liberty?

2. Define ‘imprisonment’. How many kinds of imprisoents are mentioned in t

Criminal Code?

3. What are the special features of ‘rigorous isgmment’?

4. What is ‘solitary confinement’? List the ruleglating to this type o
punishment.

5. Write a note on ‘segregation of prisoners’.

2.1.3. Death Penalty:

This is state imposed death as punishment foriausecrime and is also termed
"capital punishment". While pretending to suppatvarence for human life,
capital punishment does in fact destroy it. Capjahishment is generally

resorted to in case or serious crimes like homicide
2.1.3.1. The Arguments For and Against Capital Punishment:
Arguments are made both in favour and againstehention of capital sentence

as a form of punishment. "The Temporary New Yorkt&tCommission on

Revision of the Penal Law (1965) summarizes suighments as follows:
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» Arguments in favour of Abolition (Majority):

The execution of the penalty of death calls ineabbpupon the agents of the
state to perpetrate an act of supreme violence ruthge circumstances of the
greatest cruelty of the individual involved. Thecisb need for the grievous
condemnation of the gravest crime can be met eyaitérnative measures.

The retention of the death penalty has a seriodspeful effect on the
administration of criminal justice. The very fabst life is at stake introduces a
morbid and sensational factor in the trial of tleeused and increases the danger
that public sympathy will be aroused for the detartdregardless of his guilt of
the crime charged. This morbid factor carries tgtouhe period preceding
execution and public sentiment, which should suppitre law and its
administration, is often marshaled on the othee.sid

Some erroneous convictions are inevitable in thesmof the enforcement of the
penal law and error sometimes cannot be establighgdtime has passed. Such
errors cannot be corrected after execution. Ansiige of this kind destroys the

moral force of the entire penal law.

Experience has shown that the death penalty cdoimatiministered in the United
States with even rough equality. All States haventb it necessary that the
penalty be one that is discretionary with the Caurfury; even if the sentence is
imposed, the chief executive must wrestle with deenands for clemency and
clemency is often granted. The number of executisin consequence,

extremely small.

The considerations we have stated would lead davimur abolition, whether or
not the threat of death has a greater deterrerdae¥f that the threat of long
imprisonment. There may, indeed, be cases in wduch unique deterrent power
has in fact been exerted. Such data as we haweassurance that this factor has
no major quantitative significance.
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» Arguments in favour of Retention (Minority Report):

Capital punishment is as harsh a punishment as enusdheinous a crime.
Because wanton murder is so extremely morally wrémg punishment therefore
must remain proportionately extremely severe to leamsjze to other ‘would-be’
murderers the high outrage that society feels agalme commission of such
crimes. Conversely, any unjustified lessening & $everity of punishment for
murder in appropriate situations could be takertheymurderer and by others as
an indication that our society no longer regardshsmurderers as the most

heinous of crimes.

“Human nature, being what it is, must be understtmodemand, on occasion of
retaliation, vengeance, and to pacify the outrag@dmunity. The experiences of
other states that have, over the years, abolisla@itat punishment and later
returned to it because of the occurrence of songe pamticular murder, should
serve as a warning for any move made for its dbaolitthat abolition should not
be entered upon either lightly or on grounds tlwanat fully take into account the
frailties of human nature or the complexities af #ociety and the disturbances of
the times in which we live.”.

In the end, the above said Commission chose to fateabolition of death

penalty.

2.1.3.2 Capital Punishment in Ethiopia:

Capital punishment has been retained by the Pendke @f 1957. The Code
provided that it shall be executed by hanging ary m the discretion of the
court, be carried out in public to set an exampl®thers. In the past, tradition
and public sentiment in Ethiopia have tenderedtwsier murder a family matter
to be disposed off either by payment of “blood mgner revenge on the
perpetrator, often in the same manner in which &e killed his victim. These

feelings were so strong that it was reported that @nactment of the 1930 Penal
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Code, a member of the murdered man’s family wasnatl, in a prescribed place,
to pull the trigger which carried out the courtsngence of death.

In the Revised Criminal Code of 2004, there remialkkachanges are made
relating to death penalty, particularly, the puliiEnging mode of execution and
execution by shooting in case of accused servintgarArmed Forces of Ethiopia

have been abolished.

Both traditionally and under the provisions of thenstitution and the Criminal
Code, no sentence of death can be executed withewonfirmation of the Head
of the State. According to the Prison Statisticd 856, E.C, (1963-64G.C.) 997
persons were held in prison under sentence of ddath only 39 death sentences
were executed. Although this may partially be doenefficiency in obtaining
confirmations, the more likely reason is that theéteytraditional leniency of the

Emperor in the use of His pardon and amnesty powers

2.1.3.3Constitutionality of Death Penalty:

The death penalty or capital punishment as ittlseravise known, continues to be
legitimate and practiced in a number of statesratdhe world. Some states have
outlawed the death penalty except for most extreases e.g. crimes committed
during war. Other states while they may not havitaaed the death penalty are
in practice abolitionist by not actually sentencoftenders to death. Some of the
earliest human rights activism, for example, by Asty International concerned

with protecting political prisoners from being semted to death for their political

beliefs.

The death penalty might appear to constitute aatiah of the right to life but
human rights law falls short of insisting that ded. It leaves states the option to
impose the death penalty but urges them to moveartsvabolition and also
imposes certain limits on the way in which the Hepénalty can be imposed.

Capital punishment:
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May only be imposed for the most serious crimessyant to a final
judgment rendered by a court and providing it is cantrary to the provisions of

human rights law e.g. not a crime of genocide.

. Anyone sentenced to death has the right to pae#on or commutation of the

sentence;

. Death sentence is not to be imposed on anydoe bee age of 18 or carried out

on pregnant women.

Even for states which have agreed to abolish tla¢hdeenalty, human rights law
appears ambiguous, allowing them in some statubesméke reservations
maintaining the right to use the death penaltyraés of war for example. At the
same time, the use of the death penalty is tofabhibited from use by the
various international criminal courts, like thedmntational Criminal Tribunal for
the Former Yugoslavia, the International Criminaibtlinal for Rwanda and the

International Criminal Court.

Right to Survival:

When talking about children, the right to life cafiten mean the right to survival.
Human rights law already forbids the use of thetldgzenalty for children.
However, child rights treaties impose another @tian on states to meet the
basic needs of the child in terms of nutrition, ltledood, shelter etc. to enable

the child's survival.

Rights of Victims

Victims of extrajudicial, summary or arbitrary ex#ions are entitled to adequate
compensation from the state where the violation wammitted. Granting
compensation is separate from the additional otiiigaon states to conduct

investigations and punish perpetrators.

International and Regional Instruments for Protection and Promotion:
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International legal instruments take the form dfematy (also called agreement,
convention, or protocol) that binds the contractst@tes to the negotiated terms.
When negotiations are completed, the text of ayrmaestablished as authentic
and definitive and is "signed" by the represen&stiof states. A state can agree to
be bound to a treaty in various ways. The most comrmare ratification or
accession A new treaty is ratified by those states thateéhanegotiated the
instrument. A state that has not participated m tiegotiations may, at a later
stage, accede to the treaty. The tresatiers into forceor becomes valid, when a

pre-determined number of states have ratified oceded to the treaty.

When a state ratifies or accedes to a treaty,dtaieé may makeeservationsto
one or more articles of the treaty, unless resemsatare prohibited by the treaty.
Reservations may normally be withdrawn at any tinre.some countries,
international treaties take precedence over ndtiamg in others a specific law
may be required to give a ratified internationabty the force of a national law.
Practically all states that have ratified or accettean international treaty must
issue decrees, change existing laws, or introdeee lagislation in order for the

treaty to be fully effective on the national tewrit.

The binding treatiescan be used to force governments to respect taytr
provisions that are relevant to the human rightlite. The non-binding
instruments,such as declarations and resolutions, can be usecklevant
situations to embarrass governments by negativéicpekposure; governments

who care about their international image may consetly adapt their policies.

Ethiopia’s Obligation to Stand Committed to the International Treaties and
Instruments:

Within the meaning of the Art 13/2 of the Consiat of FDRE 1995, the
fundamental rights and freedoms ensured by the t@athsn shall be interpreted
in a manner conforming to the principles of Thewénsal Declaration of Human

Rights, International Covenants on Human Rights laternational Instruments



o

131

adopted by Ethiopia. Therefore the most preciogist tio life embodied under Art
15 of the Constitution which obviously permits tdeprivation of life as a
punishment for serious crimes without doubt is ripteted subject to the most

important international instruments that guarameeright to life.

Protection Against Cruel, Inhuman or Degrading Punshment: Art 18/1 of
the Constitution:

The Black’s Law Dictionary(? edition) defines ‘cruel and unusual punishment’
as ‘punishment that is torturous, degrading, inhunggossly disproportionate to
the crime in question, or otherwise shocking to tmeral sense of the
community”. Taking this meaning of the cruel anéhiman punishment to be
offensive to the moral sense of the community thestjon is ‘is execution of a

criminal offending to the moral senses?’

Supporters of the death penalty argue that, théhdeanalty is not cruel and
unusual punishment. The framers of the Constitusigpported the death penalty,
and in fact constructed laws in order to carryit, @o it is ridiculous to claim that
cruel and unusual punishment refers to the deathlye They try to argue here
that the death penalty is moral and just and trsttould not be forgotten that ‘no
one has to be executed; if no one murders, nooardcuted’. Murderers are not
innocent people fighting for their lives; that staent describes their victims.
They emphasize thatctim rights are more important than criminal righ
However, theAmnesty Internationahrgues that, “the death penalty violates the
right to life and it is the ultimate cruel, inhumand degrading punishment and it
has no place in a modern criminal justice systefminesty International works
for an end to executions and the abolition of tkatld penalty everywhere. The
major grounds for this argument are:

An execution, just like torture, involves a deliier assault on a prisoner. Even
so-called 'humane' methods such as lethal injectan entail excruciating

suffering.
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Capital punishment is irrevocable. All judicial 8ms make mistakes, and as
long as the death penalty persists, innocent pauitiilbe executed.

It is also discriminatory and is often used dispmbipnately against the poor, the
powerless and the marginalized, as well as aggmesple whom repressive
governments want to eliminate.

The death penalty does not deter crime more thiaer gtunishments. In Canada
the homicide rate has fallen by 40 per cent sir@é51the death penalty was
abolished for murder in 1976.

International human rights treaties prohibit cowsé&ntencing anyone who was
under 18 years old at the time of the crime to lieat executing them. But a
small number of countries continue to execute cbiteenders, violating their

obligations under international law.

Methods of Execution:
There are eight main methods of execution in camea worldwide:
Beheading:Only two countries execute people by chopping thead off: Saudi

Arabia and Iraq.

Electric chair: (US only) Nobody knows how quickly a person diesnf the
electric shock, or what they experience. The ACLésatibes two cases where

prisoners apparently lived for four to ten minubesore finally expiring.

Firing squad: The prisoner is bound and shot through the hegarmhltiple
marksmen. Death appears to be quick, assumingltbesidon't miss. In the U.S.,
only Utah used this method. It was abandoned imrfaf lethal injection on
2004-MAR-15, except for four convicted killers oeath row who had previously
chosen death by firing squabhis is used in Belarus, China, Somalia, Taiwan,

Uzbekistan, Vietnam, and others.
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o Guillotine: A famous French invention, not used in North Amerilt severs the

neck. Death comes very quickly.

0 Hanging: if properly conductedhis is a humane metho@he neck is broken and
death comes quickly. However, if the free-fall diste is inadequate, the prisoner
ends up slowly being strangled to death. If ibis great, the rope will tear his/her
head off. This method is used in Egypt, Ethiopian) India, Japan, Jordan,

Pakistan, Singapore and others.

0 Lethal injection: Lethal drugs are injected into the prisoner while lays
strapped down to a table. Typicallgpdium pentothals injected to make the
prisoner unconscious. Thepancuronium bromideis injected. It terminates
breathing and paralyzes the individual. Fingligtassium chloridés injected to
stop the heart. If properly conducted, the prisoriades quickly into
unconsciousness. If the dosage of drugs is too the,person may linger for
many minutes, experiencing paralysis. Executionsthi@ U.S. are gradually
shifting to this method. This technique has beealehged recently by those who
feel that the prisoner may not be rendered uncoascby the drugs. Some
suggest that this method can be extremely paidfitér a botched execution of
Angel Nieves Diaz in Florida in 2006-DEC, Floridadanine other states have
placed a hold on executions. This method is usedChina, Guatemala,
Philippines, Thailand, and the U.S.

o0 Poison gas: Cyanide capsules are dropped into acid producingrotjen

Cyanide, a deadly gas. This takes many minutegaiybefore a person dies.

0 Stoning: The prisoner is often buried up to her or his nac# pelted with rocks
until they eventually die. The rocks are choserthstt they are large enough to

cause significant injury to the victim, but are ot large that a single rock will
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kill the prisoner. This method is used in NorthgA&nistan and Iran, as a penalty

for murder, adultery, blasphemy, and other crimes.

Note: Find important Cases on the constitutionalityof death penalty in the
Appendix.

Critical Thinking:

1. Even if the death penalty is constitutional,slidollow that all existing forms of
the execution of death penalty are constituti®dnal
2. Does the experience suggest that the deatitpeleters murder any more thgn
a sentence of life without the possibility of pa&®l If it doesn't, does it suggest
that ‘the death penalty is an excessive punishrent’
3. What is the best argument for the retentioneaitd penalty? Is the death penajty
necessary to deter life prisoners from committingaer in prisons?
4. Do you think that execution of a criminal iseftling to the moral sense of tfe
community?

5. Do you justify the retention of death penaltyEithiopia?

2.1.3.4. General Principles Relating to Death PertstlArts. 117-120:

= Sentence of death shall be passed only in casegavk crimes and on
exceptionally dangerous criminals, in the casesraitas specifically laid down
by law as a punishment.

= Death sentence shall be given only in case of ceteplcrimes, and not for
the stage of attempt of those specific offences vidiich death penalty is
prescribed.

» It shall be passed only where there are no extergiaircumstances.
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= It shall not be passed on a criminal who has ratredd the age of 18 years at
the time commission of the crime.

» Death sentence shall be carried out only afterinipi confirmation of the
same by the Head of the State.

= It shall be executed only after ascertaining of ntsn-remission or non-
commutation by pardon or amnesty.

» The means of execution shall be determined by Keewive body having
authority over the Federal or the Regional Prisdméistration concerned.

» The death sentence shall not be carried out inigpulyl hanging or by any
other inhuman means. It shall be executed withénpitecincts of the prison by a
humane means. The execution of the sentence shalabied out without any
cruelties, mutilations or other physical suffering.

The body of the executed person shall be givengdamily, upon their request.
If no one claims for the body, it shall be givedexent burial (Art. 117 (4)).
Treatment of the Prisoner Awaiting Execution:

A prisoner awaiting the confirmation and executairthe sentence shall
be kept under the same conditions as a prison&mngesentence of rigorous
imprisonment.

All steps shall be taken for the safety of thegmiexr under the supervision
of the Director of Prisons.
= At the wish of the prisoner awaiting the death [grend where it is possible
he shall be given some work to do within his cell.

Suspension and Commutation of Death Sentence:

» Suspension and commutation of death penalty arsilgesin the following
circumstances:

» In case of fully or partially irresponsible or sersly ill persons or a pregnant
woman.

» The death sentence may be commuted to “Rigorousidorpment for Life”,

in case of a woman with child and if she giveshoid a live child.
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= The other cases of sentences of death may be cadmutremitted only by
way of pardon or amnesty as provided by the Ar2@ @nd 230 of the Criminal
Code.

Review Question:
What are the rules relating to imposition, executemd commutation of death

penalty?

2.2. Secondary Penalitites

A court may impose a secondary penalty on a crimimaddition to the primary

punishment. Secondary penalties are not equal itbapy punishment. Thus,

before imposing a secondary penalty the court leagpronounce a primary

penalty, which it deems to be appropriate for eneriHowever, they may replace
the principal penalty under the conditions statgdhie provision of article 122(2).

» If such is specifically laid down by the law; or

= Where there are extenuating circumstances; or

» Where the law provides for a free mitigation of flenishment (article 82

&83); or

» Where enforcement of the sentence is postponed.

Is the court obliged to always impose secondary palties in addition to
primary penalties?
The court is not obliged. The law gives the digoretwhether or not to impose

secondary penalties to the court under article 222(

2.2.1. Types of Secondary Penalties:

There are different types of secondary penaltieesé are:

A. Caution, Reprimand, Admonishment (Article 122):



137

These are penalties affecting the honor and pelrsategrity of the criminal. If a
court considers that making an appeal to the hafdahe criminal will have
beneficial effects on the criminal and societyaageé, it may in open court either

during or in its judgment caution, admonish or n@and the offender.

For your clear understanding of the terms, thaitioinary meaning is as follows:
= Caution: warning
= Admonishment expression of disapproval of ones actions or ieha
» Reprimand: strong official disapproval of some one
* Public apology (Article. 122)
The criminal does this to the person injured atdtwer of a court.
B. Deprivation of rights (Art.123)
The court may give such order when the offender bgshis unlawful act or
omission, shown himself unworthy of the exercisswsh rights. The rights to be

deprived are:

= Civil rights, particularly the right to vote, to take part imyaelection or to be
elected to a public office or office or honor, te & witness to or a surety in any
deed or document, to be an expert withess or i@ sy assessor; or

» Family rights, particularly those conferring the rights of paetrauthority or
of guardianship; or

= The right to exercise a professionart, trade or to carry on any industry or
commerce for which a license or authority is reegir

They could be permanent or temporary. If it is temporattye period of
deprivation shall be from one to five years. Thartwill fix the period taking in
to consideration the gravity of the crime, the aatkents and character of the
criminal, the danger of relapse into crime, thebatie effect of the punishment

and the interest of society (Article 124).

Review Questions:

| 1. What is the rationale behind the secondary pesaltie
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2. When can the Court award secondary penalties?

3. What are the rules relating to ‘deprivation of tgjlas a secondary penalty?

2.3 Special Measures Applicable to Adults:

Our law does not only penalize a criminal but soahas designed protective
measures specially to achieve reformative and ikfadbry purposes. These
measures have the purposes of reforming and edgctte person so that he
abstains from committing further crime when he dedsk to the society after
serving his sentence in the prison. It has beerexiperience that these measures
achieve better repression of criminality and relitation and reintegration of a

criminal.

Measures may be imposed even if they are not spatyf indicated in the
Special Part of the Code as far as the court findsbe desirable keeping in view
the purposes of the criminal law.

Measures could be imposed both on a person codviatea crime and those not
responsible for a crime because it is a protecttep. However, for the sake of
clarity and understanding our code has three categof measures. These are

dealt with as follows:

2.3.1. Measures applicable Irresponsible personsid criminals with limited

responsibility:

For a person to be punished for a crime he shoalegponsible i.e. there should
be no irresponsibility. If a person commits a crifoe which he is absolutely
irresponsible or responsible in a limited manneenthe is either not punishable
or the penalty is reduced as the case may be. Howthere will be protective

measures to be imposed on such persons.
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Theses are the measures of confinement and treatiecording to articles
130(1), if a criminal is found to be a threat tdfici safety or order or if he proves
to be dangerous to the persons living with him, tdoart shall order his
confinement in a suitable institution. As per detid31, if such criminal is
suffering from a mental disease or deficiency, daafl dumbness, epilepsy,
chronic alcoholism, intoxication due to the abudenarcotics or any other
pathological deficiency and requires to be treatedplaced in a hospital or
asylum, the court shall order his treatment in itable institution or department
of an institution.

The duration of the confinement is indefinite adigated under article 132 of the
Criminal Code. However, the court shall reviewdeision every two years. The
criminal is released only if he has proved to besdu

2.3.2. General Measures for the Purposes of Prevéon and Protection:

These types of measures are applied together wirticipal penalties when the
circumstances of the case justify them in the apinof the court. They are
applied even if they are not mentioned in the sglepart of the code. Such

measures are divided into three categories

2.3.3. Measures of a Material Nature:

» Guarantee of Good Conduct (Article 135)

A court may require a convicted person, to enttr arecognizance to be of good
behavior together with a surety or sureties inftlewing cases:

In case of a criminal who indicates his intentiérc@mmit to further crime, or
When it is likely that he will commit a further ore as in a case of declared
hostility or threat.
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A person who has not been prosecuted may also dugred to enter into a
recognizance as stated above where such persondsetiais likely to behave in
a manner which threatens peace or security ofub&gor a member thereof.

Such recognizance shall be for a period of from tonBve years and the surety

shall be in the form of a personal or monetary gotze.

» Seizure of Dangerous Atrticle (140)

A court shall order the seizure of all dangerouglas, when they endanger
public safety, health or decency, in the followoages:

Those articles which have been used in the comomgsia crime, or

Where such dangerous articles are likely to be dsedhe commission of a
crime, or

The dangerous articles which have been obtaindteagsult of a crime,

In addition to the seizure, the court may also psieh articles to be destroyed or
rendered useless or handed over to a police aménoiogical institute. However,
if the possession of such articles is not forbiddgraw they shall be returned to

their owner.

2.3.4. Measures Entailing Restriction on Activities

» Suspension and withdrawal of a license (Article 142

The suspension and withdrawal or revocation refergrimes related to any
profession or activity of the criminal for which lget a license. If such person
committed a crime in a grave or repeated manner tthe court will suspend his
license for a period of from one month to one ya&dor life as the case may be.
» Prohibition and closing of an undertaking (article 143):

The prohibition and closing applies to any undentg or establishment whether
commercial, industrial cultural or political whiclwas utilized to commit or
further the commission of a crime, where the crinas been punished with a

sentence of rigorous imprisonment exceeding one yea
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2.3.5. Measures Entailing a Restriction on Personéliberty:

» Prohibition from resorting to certain places (Article 145):

This is restriction on a convicted person from hgvaccess to or remaining in
certain places which are deemed to have contribtdeitie commission of the
crime or may expose the criminal to committing fresime, in particular public-
houses, inns, entertainments halls, markets aret ptiiblic places. The duration

of such restraint may be from three months to @e.y

» Pronhibition to settle down or reside in a place (Aticle 146):
This restriction is similar with the above excepéttit refers to settlement or
residence in a town, village or a specified arehSestriction could be temporary

or permanent. If it is temporary, it may last frome to ten years.

> Obligation to Reside in Special Place or Area Artie. 147:

Such an order is given where the criminal is likelyause further disturbances or
pursue a life of crime. The area to be selecteduldhbe a place where the
likelihood of his committing a further crime is $&ed. The period of such

residence must be not less than one year or marefithe years.

» Placing under Supervision (Article 148)
An order under this provision is given on a crinhindo is proved dangerous by
the gravity or repetition of his criminal acts antio was sentenced to at least a

term of simple imprisonment of one year.

Such measure may also be imposed on a person whoalde to furnish the
surety or personal guarantee required as a guarahgood conduct (Art.138).
The supervision could be either by the police orabgharitable organization.
Supervision by a charitable organization is congide¢o be an essential feature of
the system aiming at obtaining good results froenghforcement of penalties and

measures and the various methods where by suchsemdent is carried out.
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The duration of the supervision may extend from yeer to five years.

» Withdrawal of Official Papers Article. 149:
This is the holding of official papers or passpofta convicted person for the

purpose of supervision or safety.

» Expulsion (Article 150)

This is prohibition from residing in the territorlf. applies to a convicted person
who is an alien and proves to be undesirable ogelanis. This order is given on
a convicted person of any of the following categsri

= who has been sentenced to a term of simple impnsan of three years or

more,

= a habitual criminal sentenced to internment or

» an irresponsible or partially responsible crimiredognized by expert opinion
as a danger to public order.

The expulsion could be temporary or permanent, hes dourt may deem

necessary.

2.3.6. Measures for the Purpose of Information:

These are of three types:

> Notification to the Competent Authority Article. 154:
When a court gives an order of secondary penaltprotective or preventive
measure, such order should be notified to the ctenpeadministrative, civil,
military or police authority so that the order wdube enforced and its

observation controlled.

» Publication of the Judgment Article. 155:
Such publication could be made to serve publicrimage interests. Such an order

shall be given as a matter of course when it isn#gkto serve public interest. But
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for private interest it is given only when the a®ed or the injured person requests
it.

The publication may be effected by means of postemublic place, or through

other mass media.

The order of publication will also indicate the ddrons under which the
publication shall take place and the number of jgalibns.

» Entry in the Judgment Register Article. 156:
This article requires that an order of registratioh penalties is measures
pronounced in a judgment shall be entered in tldgment register. These

provisions shall also determine the particularsédncluded in the entities.

Review Questions:

1. What are the different kinds of special measaesigned for adult criminalgp

What are the objective of these measures?

Section.3. Determination Of Punishment:

3.1. General Principles of Determination of Punishrant: Arts. 87-89:

The following principles have to be kept in view twe court at the time of fixing
the quantum of punishment and the nature of thesaredo be applied:

. Punishments and measures designed by the Crimous @re supposed to
be applied

0 In accordance with the spirit of the Criminal Codead

o In order to achieve the purpose of the Criminal €wdterms of Art.1

o Giving due respect to human dignity. (Arts.18(1)daArt.21 of the
Constitution)
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" The calculation of sentences is expected to be mgticulous correlation
of the General Part and the Special Part of theni@al Code. Due regard should
be given to the general principles of criminal ii&p and the definitions of
specific crimes as put forward by the Special Bathe Code.

. The principle of individualization of punishmentoshd be given effect to
by giving due consideration to the personal cirdamses of the criminal such as
degree of guilt, dangerous disposition of the amathi his antecedents, motive and
purpose. The standard of his education also may ipatter to be considered in
the application of different provisions of the Cod&e gravity of the crime and
the circumstances of its commission are other majmmsiderations in the
determination of penalty.

" Careful examination of the complete range of pumishts from the
lightest to the severe most should be made in ¢hgadise right punishment.

. The Federal Supreme Court issues a ‘Manual Relatinfgentencing’ in
order to ensure the correctness and uniformity esftencing. The courts are
expected to maintain standards well as uniformytycbnforming carefully to the
said manual.

. In relation to the determination of sentences isesaof ‘Minor Crimes’
there are two alternatives provided by Art. 89. Séhare:

0 The court may apply the provisions of Art. 122 tielg to reprimands warning
, or

» The provisions of the Law of Petty Offences

‘Minor Crimes’ are defined as “crimes which are @mable with simple

imprisonment not exceeding three months or finenmate than 1000 Birr.

3.2. Extenuating Circumstances:

The punishments to be imposed on a criminal neéderessarily be exactly the
one which is prescribed for the specific crimecdh be mitigated (or extenuated

or reduced) or aggravated (increased) in the cistantes listed out by the
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Criminal Code. Arts. 82-86 categorize the circumsés into the following
groups:

General Extenuating Circumstances- Art.82

Special Mitigating Circumstances- Art. 83

General Aggravating Circumstances- Art. 84

Special Aggravating Circumstances- Art. 85

YV V V V V

Other General Extenuating and Aggravating Circuntsta- Art. 86

Let us first see the main categories of extenuatiraymstances:

3.2.1. General Extenuating Circumstances: Art. 82

The same kind of crime can be committed by diffeqgersons under different
circumstances. These circumstances could eithdrtteaeduced punishment or
more severe punishments. Extenuating circumstanaes those factors
surrounding the commission of a crime which favthe criminals and thus lead
to ordinary mitigation of punishments in accordamgth Art. 179 Of the Code.
The general extenuating circumstances include,opatscircumstances of the
Criminal such as his/her age, intelligence, simyliof mind, motive, moral
distress, grave temptation or serious provocatiorviolent emotion or an unjust
insult etc. Circumstances after the commissionhef ¢rime also may provide
ground for mitigation. For instance, the criminhbw/s a sincere repentance for
his acts after the commission of the crime, sphciay rendering help to his
victim, or surrendering himself to the authorities, by repairing, as far as
possible, the loss or injury caused by his criméyconfessing the crime at the

trial, all these can be considered as extenuatiogrostances.

No Double Mitigation: Art.82 (2)

Some of the provisions of the Special part incaapoione of these extenuating
circumstances as one of the essential elementeofctime or as a factor of
extenuation of a privileged crime. For example,amdrt. 541 it is essential to

prove excess of self defense or excess of necessitypresence of gross
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provocation, or violent emotion, or intense passioto establish the crime of
‘Extenuated Homicide'. In such cases, the Court may allow for the same

circumstance to reduce the penalty applicabledbdtime.

3.2.2. Special Mitigating Circumstances: Art. 83

These circumstances relate to crimes by omissicsoofe legal duty, due to the
fear of exposing a family member or some one dieseof affection to a criminal
penalty or dishonour or grave injury. Such relagiops include:

= Any near relative by blood or marriage, or

= Any person with whom he is connected by speciaelmes of affection

The circumstances that can be considered as loadieé mitigation in relation to
the special relationships above mentioned are:

" Acting contrary to the law and in particular fadiin the duty to report to
the authority, or

. Fails to afford assistance to the authorities,
. Making a false statement or deposition or suppfalse information, or
. Giving assistance to a criminal in escaping thes@eation or a penalty.

The existence and adequate nature of the spetddioreship shall be examined
and determined by the Court.

Determination of Sentence under Extenuating Circuntsinces:
There are three favourable treatments availabletifercriminal basing on the

extenuating circumstances. They are:

. Ordinary Mitigation Art.179:

In all the cases of general extenuating circuncgsrmentioned in Art. 82 the
sentence is subject to ordinary mitigation. In ttyige mitigation, the extent of
mitigation that should be allowed is clearly men&d. Therefore, the Court
cannot go beyond the prescriptions in reductiopeufalty.
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b. Free Mitigation Art. 180:
Where special mitigating circumstances exist thatesee may be freely

mitigated by the Court without any restriction.

c. Exemption from Punishment Art. 83 (2):
Under this provision the Court may exempt the amahifrom punishment and
leave him by reprimand or warning as has been deavby Art.122. The special

circumstances under which this kind of reductiost ar

" Where the act committed is not very grave, and
. If the ties in question are so close, and
" The circumstances are so impelling that they plased in a moral

dilemma of a horrifying nature.

3.3. Aggravating Circumstances:

Aggravating circumstances are those circumstartesbiear upon the degree of
the guilt of the criminal and indicate that thenunal is particularly of his
dangerous disposition. Therefore, the Courts carar@weither maximum
punishment provided for the specific crime or somes even more punishment
than that is prescribed by the specific provisi@ifirdng the crime charged of.

The Criminal Code puts aggravated circumstancesuaider two heads:

3.3.1. General Aggravating Circumstances Art. 84:

The first type of aggravating circumstances arevkn@s general aggravating
circumstances since these are the factors thatbeamused to increase the
punishments in all types of crimes. The increas¢he penalty is base on the
degree of the guilt which can be aggravated by pinesence of these
circumstances. The injury caused may be the sanmehieupunishments get
aggravated due to the heinous nature of the metdgaient. For example in the
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case of extenuated homicide, aggravated homiciderdinary homicide the

harmful result brought about is one and the sanmehathe death of a human
being. However, for each of these specific crintes quantum of punishment
differs considerably because of the difference ha tnental element and the
material circumstances preceding, attending oofahg the commission of the

crime.

Art. 84 suggests the increase in the penalty inféHewing general aggravating
circumstances:

" When the criminal acts with treachery, base motarejy, greed, special
perversity or cruelty.

" When the crime is done in abuse of power or fumstiof confidence, or
authority given to him.

. In case of a person who can be found to be dangédrawing regard to his
previous criminal record, habitual nature of hisgminality, circumstances of
commission of the crime, use of dangerous weapoadvilent instruments.

. If the criminal commits the crime together with etk, or is a member of a
gang organized to commit crimes, organizer or aager.

. Where the crime is committees against a victim vdeserves special
protection such as, a child or an old person, a amgna defenseless person, a
feeble minded person, a prisoner, a relative, @rsmpor inferior, a minister of
religion, a representative of a duly constitutethatrity, or a public servant in the

discharge of his duties.
3.3.2. Special Aggravating Circumstances:
The special cases of aggravation as enumeratedtbg5Aare:

= The cases of concurrence of crimes, and

] The cases of recidivism
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+« No Double Aggravation: Art.84 (2)

b.

Some of the provisions of the Special part incoapoione of these aggravating
circumstances as one of the essential elementeofctime or as a factor of
aggravation of a serious crime. For example, uAder539 it is essential to prove
premeditation, or motive or use of dangerous weaponthe crime being

committed by a member of a band organized to confraihicide or armed

robbery, to establish the crime of ‘Aggravated Hcd®'. In such cases, the
Court may not take into account the same circunsstdn aggravate the penalty

applicable to that crime.

Determination of Sentence under Aggravating Circumtances:
There are two serious consequences available #orctiminal basing on the

aggravating circumstances. They are:

Ordinary Aggravation Art.183:

In all the cases of general aggravating circuntg&smentioned in Art. 84 the
sentence is subject to ordinary aggravation. Is typpe aggravation, the extent of
aggravation that should be allowed is clearly nmw@d. Therefore, the Court
cannot go beyond the prescriptions in aggravatfqreoalty. This article suggests
the sentencing of the convict to the maximum expergsible as provided in the
relevant provision of the Special Part defining thiene. The Court should take
the following things into account before fixing tamount of punishment:

" The nature and the multiplicity of grounds of aggtéon, and
. The degree of guilt of the criminal

Aggravation of Penalty in Special Aggravating Circumstances Arts.184-188:
Where special aggravating circumstances exist énéesce may be aggravated
by the Court in accordance with the following psigns:

> Aggravation of Penalty in case of Concurrent crises. 184

> Special cases of Concurrence-Art. 185

> Aggravation in case of Retrospective ConcurreAcei86
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> Aggravation in case of Notional Concurrence- A871
> Aggravation in case of Recidivism- Art. 188
>

4. Other General Extenuating and Aggravating Circumstances Art. 86:
This provision is for giving some discretionary pavio the Court to consider the
existence of any other aggravating or mitigatingumstance other than those
which are expressly enlisted in the above discugsedisions. The Court may
apply the provisions of Art. 179 or Art. 183 resiegly, either to reduce the
punishment or increase the punishment as the casebe The Court shall
record the reasons for such departure made fronexpesss provisions of the

law.

3.4 Cumulation of Different Extenuating and Aggravating Circumstances:
Article 189

In case of different extenuating and aggravatimguenstances, the Court shall

determine the penalty as provided below:

In case of concurrent general aggravating and extemting circumstances:

The Court shall first fix the penalty having regatd the aggravating
circumstances (Art. 183) and then shall reduce ghealty in light of the
extenuating circumstances (Arts. 179,180).

In a case of recidivism:

Where the criminal has at the same time been cted/if concurrent crimes the
Court shall first assess sentence for the concumemes and then increase it
having regard to recidivism.

In case of different types of aggravating and exterating circumstances:
Where there exist both concurrent general aggmayatand extenuating
circumstances and recidivism as specified in stiblar(1) and (2) above, the
Court shall first fix the penalty having regardttee aggravating circumstances

and then shall reduce the penalty in light of tkieeuating circumstances.
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| Review Questions:

1. Write the important principles governing the detieration of punishments.

2. Explain out the distinction between general and cigphe mitigating

circumstances.
- |
3. Explain the purpose and scope of Art. 86.
| |
4. How does the Court determine the penalty in a cahat includes both

aggravating and mitigating circumstances?

Section.4. Post Conviction Processes:

The following are the ‘post conviction procedures’:
»  Suspension of penalty and conditional release,
»  Pardon and Amnesty,

> Reinstatement.

4.1. Suspension of Penalty and Conditional Release:

A penalty or sentence passed by the Court on airainmay not always be
enforced. As we have already seen earlier, punistanieave certain specific
purposes. Specially, the purposes of reformatiod @ehabilitation are better
achieved, in cases of young offenders and firgtraférs, not by enforcing them
but by suspending them i.e. by giving a chancéag¢octiminal to reintegrate with
the society he has disturbed.
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4.1.1. Suspension of Penalty:

Meaning and Purpose: Art. 190

The principle of conditional suspension of pena#tyfor the promotion of the
reform and reinstatement of the criminal by givimgh room to help himself in
his own reformation. There are two kinds of suspan of penalties under the

Criminal Code. These are:

> Suspension of Pronouncement of Penalty, Art. 191

> Suspension of Enforcement of Penalty, Art. 192

In ‘suspension of pronouncement of penalty’, thertsuspends the sentence and
places the offender on probation after convictiéhobation is a sentence served
in the community without confinement in the prisomder the supervision of a
probation officer and conditional upon strict olesdtie to the rules established by
the courts.” It is a process of testing or puttiagroof the criminal’s conduct or
character by placing under the supervision of dation officer who acts as a
friend and advisor. This means the court will stheg the criminal is found guilty
if the crime he was accused of but will withhole thronouncement of sentence
that he should be imposed on him. His convictiballsnot be entered in the

record.

4.1.3 Essential Conditions for Suspension of Pronaaement of Penalty :Art.
191

» The criminal must not have any previous convicti@m he must be a first
offender,

» He should not appear to be of dangerous character,

» The crime he is convicted of should be punishablg with fine, Art. 90
compulsory labour, Art. 103 and 104, or

=  Simple imprisonment for less than 3 years, Art. 106
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In ‘suspension of enforcement of penalty’ the caanvicts the criminal, passes
an appropriate sentence and promptly records suohviation. But,
simultaneously, the court also gives an order sudipg the enforcement of the
penalty for a specified period of probation. Forample, if the criminal is
sentenced to one year simple imprisonment, it balrecorded but he will not be

imprisoned.

Conditional Release: Art. 201

This is provided towards the end of the enforcenoéttthe penalty. This provision
may be applied in all cases where a penalty or wmeasesulting in ‘loss of
liberty’ is imposed. Conditional release also isédan the consideration that it
serves as a means of reform and social reinstaterfiéerefore, it must be
awarded in case of criminals who satisfy the cooét laid down by the Code
under Art. 202. Further, conditional release shdidddopted only in cases where

it affords a reasonable chance of success.

4.1.4.1.Essential Conditions for ‘Conditional Relese’: Art. 202

The court may order for the conditional releaseth& prisoner basing on the
recommendation of the Prison Director which inckitiee following information:

» That the prisoner has, during the period of hisfioement in the prison has
shown tangible proof of his improved character Iswork and conduct; and,

= That he has repaired, as far as he could be realyoespected to do, the
damage found by the court or agreed with the aggdieparty: and

» That his character and behavior of the criminal, vadl as the living
conditions he may expect to find upon his dischalegd to the assumption that
he will be of good conduct after the release amad tthis measure will be effective



154

4.1.4.2.0ther Important Rules regarding ConditionalRelease:

» The prisoner shall be informed about the possybibf his release on
probation when he enters the prison after his atiovi. He shall be briefed that if
he shows good progress in his behavior and fulfdigain conditions he shall be
released on probation (Art. 203). This will sengeaamotivating factor for him to

show quick improvement in his behavior.

= The prisoner after serving a certain period of seatence shall make an
application to the Prison Director to recommend ¢ase to the court for the
conditional release.

= The Prison Director shall then prepare his repsrper the conditions laid
down in the article and shall forward the applicatof the prisoner to the court

accompanied by his report.

4.1.4.3. Period of Probation Art. 204:

Normally the period of probation may be a minimumtwo years and may
extend up to a maximum of five years, subject tp grovisions to the contrary.
However, in case of criminal sentenced to life is@nment the minimum is five

years and the maximum is seven years.

4.2. Pardon and Amnesty:

Pardon may be defined as “the act or instancefafigfy nullifying punishment
or other legal consequences of crime”. The chiedcakve of a government

usually grants a pardon. The president has thepsoler to issue pardons.

Amnesty is also a species of pardon but applies ¢ertain classes of criminals
and specific type of crimes only. Amnesty meanspéidon extended by the

government to a group or class of persons ust@llg political offense; the act
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of a sovereign power officially forgiving certairlasses of persons who are
subject to trail but have not yet been convictedliké an ordinary pardon,
amnesty is usually addressed to crimes againg statereignty i.e. to political
offences with respect to which forgiveness is dekmmre expedient for the
public welfare than prosecution and punishment. @sty1 is usually general,

addressed to classes or even communities, whioltexisied as ‘general pardon’.

Articles. 229 and 230 of the Criminal Code dealhwiihe concepts of ‘Pardon’
and ‘Amnesty’. We shall try to appreciate the etianof these provisions by
making a distinction between the two.

Differences between Pardon and Amnesty:

Pardon is remittance of penalty while amnesty geaeral pardon especially
for political crimes against government.

Pardon is granted by the competent authority whsramnesty is granted by
the appropriate competent authority.

In pardon, the remission of sentence may be whoie part and in amnesty,
it is always complete remission.

Pardon may completely remit the penalty or comntltesame to a penalty of
lesser nature or gravity.

Pardon may apply to all penalties and measures h&heprincipal or
secondary. But amnesty may be granted in respeng¢rtain crimes and certain
classes of criminals only.

The order of pardon may determine the conditionghah it is subjected to
and its scope. Amnesty may be either absolute lgesuto certain conditions and
obligations.

Pardon shall not cancel the sentence. The entsgrience shall remain in the
judgment register of the criminal and continue todoce its other effects.
However, amnesty, cancels both the indictment thiedsentence and bars or
discontinues any prosecution from the moment of ptemulgation. If the

sentence is already, passed amnesty cancels iethsasvall its consequences
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under the criminal law. The conviction shall besum®ed non-existent and the

entry shall be deleted from the judgment registéhe criminal.

Review Questions:

1. What is the meaning and purpose of suspensisargénces?

2. Explain the essential conditions for the grdrdanditional release.
3. Write the meaning of the expressions ‘pardonl ‘@amnesty’.

4. Distinguish between the concepts of ‘pardomd @mnesty’.

4.3. Reinstatement: Arts.232-237

4.3.1. Meaning if Reinstatement:

Principle: Article 232

The procedure of reinstatement is subject to thevitng principles:

. Subject to the fulfillment of the conditionsdaown in Art. 233, a convict may
request for his reinstatement provided he fallsearaohy of the following
categories:

a. who has undergone his penalty or

b. whose penalty is barred by limitation or hasnbesnitted by pardon or

c. whose penalty has been suspended on probation or

d. who has been released conditionally

2. Reinstatement must be deserved and shall nevgranted as of right.

3. If the convict who satisfies the requirementsspribed by law is incapable of
acting by himself or has died, the request masnbhde by his legal representative

or a next-of-kin.

Conditions for Reinstatement: Article 233

Reinstatement shall be granted by the Court subpdtte following conditions:
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In the cases of a penalty of rigorous imprisonment

If a measure of permanent expulsion or a penaltygerieral confiscation of
property is a period dt least five years of elapse

since the penalty was undergone; or

barred by limitation; or

since the convict was released because his pamatyemitted by pardon, or
since the penalty was suspended or

since the convict was conditionally released, whnersuccessfully underwent the
period of probation in case of suspension of pgraltonditional release;

In other cases the period must bsvo years atleast;

If the sentence has been enforced as regards eonday penalties imposed;

If the convicted person has paid the compensatiamages and costs ordered by
the judgment in, so far as it could be expecteanfioim having regard to
circumstances; and

If during the period specified in sub-article (d)Art 233 the convicted person
was always of good behaviour and has not been ciaavbf a crime punishable
with imprisonment.

The minimum period for the conditions of reinstaggmspecified in sub-article
(a) of Art 233 shall apply only as long as it doed affect the period regarding

recidivism as laid down in Article 67 of this Code.

5. Reinstatement in Cases where the Penalty is time tvad: Article 234
When the penalty is barred by limitation reinsta@atnmay not be ordered before
the time at the earliest when the penalty praced would have come to an end
if it had been undergone on the coming into foricthe sentence.
Exception: When a notably praiseworthy act performed by tipplieant in the
civil, military or social fields so justifies, restatement may be ordered prior to

the expiration of the normal period of time.
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4.3.4 Effects of Reinstatement: Article 235

Since reinstatement cancels the sentence, itglzallce the following effects:
(1) the convicted person is relieved, for the futurfeamy forfeitures of rights or
privileges, incapacities and disqualifications aedovers the capacity to exercise

his civil, family and professional rights;

(2) the sentence shall be deleted from the judgmergtezgand for the future be

presumed to be non-existent;

(3) a reproach referring to an old conviction made egithll-will or any other
reason shall come under the provisions of crimiaalregarding defamation, and

his defences based upon justification or publieriegt shall not be admissible.

Dismissal and Renewal of the Request: Article 236

If the Court dismisses the request for reinstateénasnunjustified it cannot be
renewed before a period of two years has elapsed.

Revocation of the Decision: Article 237

Reinstatement shall be revoked and may no longegrhated subsequently,
within a period of five years, a fresh sentencedpital punishment or rigorous
imprisonment has been imposed upon the reinstaesbp by a judgment which

is final.

Section. 5. Disposition of the Criminal

5.1. Systems of Determination of Penalty:

To understand the modern system of determinatigoenélties it is necessary to
examine the two systems which are theoreticallyospd as to the determination
of penalty.

1. System of Discretionary Penalties:
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This system was applied in Pre- Revolutionary Fnelasv. The penalty is not
determined by the law; the judge establishes intaknto account the particular
circumstances under which the crime was committetl tae personality if the
criminal. He may, for instance, take into accoun® background of the criminal,
his general character, the reasons for which theecwas committed, etc. This
system would allow the penalty to be fitted to thelt of the criminal, to the
possibilities of his reform or, as we would sayapdo, the needs of “social
rehabilitation™in brief-to accomplish “an individlization of the penalty”. It has,
on the other hand, the disadvantage of tending risvéhe arbitrary and of
weakening of the intimidation value of the penalty.

2. The System of Fixed Penalties:

This system is adopted by the legislators of then&n Revolutionary period

which consists in the legislative determinatiortled penalty to be applied to the
crime without any possible modification designedfitothe personality of the

criminal. This system has the advantage of beirangty deterrent and therefore
of maintaining the full intimidation value of thespalty. However, it has the
disadvantage of being unjust and even ineffectyaidi allowing the penalty to

be fitted to the crime committed by the criminatidns chances to reform.

The Modern System:

Modern penal law has endeavored to borrow from lbéh systems; thus the
penalty is in principle established by the legislat but individualized
significantly in its application by the judge orettexecutive, to the specific
criminal. This allows for the successive participatof the legislator, the judge

and the administrative authorities.

The Role of the Legislator:
The legislator enacts the basic penalties. Thensehguarantees against arbitrary
action by judges, at least in the sense that ttigejsi cannot sentence beyond the

maximum penalty provided by law. Such a scheme allsws for deterrence by
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providing, when necessary, very severe penaltiesestablishing the scale of
penalties the legislator tries to set the penatgoeding to the seriousness of the

crime.

The Role of the Judge:

Judge plays a key role in the application of peéesltHe is required to exercise
his discretion in identifying the following importafactors;

1. The circumstances of commission of the crime

2. The personal circumstances of the criminal.

He has the guidelines enlisted in this regards utide heads of aggravating
circumstances, mitigating circumstances as wellAds 86 giving him extra
discretionary power to identify any other aggravgtor mitigating circumstances.
Arts 86, 87 and 88 give reasonable guidance forjtidkge to play his role

effectively.

Role of the Administrator:

The prison authorities are sufficiently empowergdte Criminal Code to make
rules and regulations that are required to makeetifercement of punishment
meet objectives of punishment as well as the emdastice. The Court makes
variations in the sentences either to make themstestror less harsh at the
recommendation of the prison management. The adtraftive individualization

of punishment is very evident in the following tenmeasures:

« Pardon and Amnesty
< Prison Administration

s Conditional release
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Unit Summary

Once a person is found guilty of the crime he isuaed of, the court will pass
sentence penalizing him with fine or imprisonmentboth, which it deems, is
appropriate for the crime committed. The definitmnpunishment is linked with
what is considered to be purpose of the punishmentis regard punishment
could be taken to mean the major mechanism by wihiefpurposes of criminal
law are achieved.

In the history of criminal law there have been maoynceptions as to what the
purpose of punishment should be. But modem crimienas now consider that
criminal law cannot have a single purpose but a lgpation of purposes
according to the individual circumstances of eagbec Thus, punishment has the
purpose of deterring the criminal from committingpgher crime in the future, the
purpose of separating criminal from mixing with theciety they have disturbed
for a certain time or indefinitely. Punishment alss the purpose of reforming or
teaching the criminal so that he can rectify hisnoral behavior to integrate

himself back to the society.

Our Criminal Code provides for three categoriep@halties. These are primary
penalties, secondary penalties and measures. Rriparalties can affect the
property of the criminal (fines), or liberty of tleeiminal (imprisonment), and the
life of the criminal (death penalty). There is atsze special category of penalties
specially designed for the young offenders. Theselbeen dealt with in the first

part of this module.

Secondary penalties are not imposed as punishmerthdmselves. They are
imposed in addition to at least one primary pendlhe court has the discretion to
impose or not to impose secondary penalties. Qauteprimand, admonition,

public apology and deprivation of rights are theoselary penalties recognized
under our Criminal Code.
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Measures are not strictly speaking penalties. ®reyordered for the reformation
or protection of the offender and for the protettad the society from the effects
of criminal behaviors. The Code has three categasfemeasure namely: those
applicable to adult offenders in special circumséani.e. recidivists and habitual
offenders and irresponsible offenders and offenaetis limited responsibility;

those applicable to young persons and those gemeeakures taken for the

purpose of prevention and protection.
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UNIT- IV
SPECIAL PART OF PENAL CODE

Introduction:

The crucial part of the Criminal Code is the Spee#lart that enumerates the
conducts that should be prohibited for the purpafsgrotecting various interests
of the society in general and the individual ing#seof a person in particular. The
special Part systematically arranges the crimesctifig different interests in a
logical order. The crimes affecting the ‘interestshe State’ take the first place
in the order as the safety, security and stabiitythe State are crucial for
extending protection to its subjects and other lthats of the State. A State
which is unstable and is experiencing threats fioside and outside can not
devote itself to the welfare of the people. Themefdhe law that protects the
interests of the State is of utmost priority inngnal law. The crimes that affect
the general interests of the community occupy téet place in the Criminal
Code. The crimes against the public order, morgitsplic health etc are found in
the second place. The crimes affecting the lifers@eal liberty, property,
marriage and honor of an individual fall in the sefuent sections of the
Criminal Code. Finally, the offences of petty natare incorporated in the Petty
Code.

One of the problems for the criminal law is howgrade the seriousness of the
various forms of harmful conduct because there beagonsiderable variations of
degree in commission of the acts constituting csinfeor example, in case of
crimes involving physical violation the amount dfiygical force used can be
anything from a mere push to a brutal beating eltento even causing death of
the victim, similarly sexual interference may bgthamg from a brief touching to

a gross form of sexual violation. Therefore, thgidlature has to take care of the
widely felt distinctions between kinds of crimesdategrees of wrongdoing are
respected by the law, and that the crimes are gigledi and labelled so as to
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represent fairly the nature and magnitude of thebeeaking. This is the gist of
the popular principle of criminal law known as ‘tpenciple of fair labelling’.
One good reason for respecting these distinctisrroportionality: one of the
basic aims of the criminal law is to ensure a propoate response to law-
breaking, thereby assisting the law’s educative declaratory function in
sustaining and reinforcing social standards. Thiscple is sufficiently reflected
in the wide range of aggravated and extenuatedsfarhreach specific crime in
the Criminal Code.

The newly incorporated crimes such as harmful ti@hl practices, cyber
crimes, hijacking of air crafts, money launderiogmes related to corruption of
drugs indicate a remarkable progress in the dewsop of criminal law of our
country. The revisions brought about by the ReviSeidhinal Code makes our
criminal law more comprehensive though not exhaastirhe responsibility to
seriously and meticulously enforce these provisie@ssin the hands of the legal
professionals. The law students should seriouskn@eledge and sincerely
discharge this responsibility so as to build aytrdémocratic, safe and peaceful

society.

Objectives:

By the end of this chapter the students will be ablto:

Explain the importance of understanding the reteidp between different parts
of the Criminal Code

Understand the systematic and logical arrangemietiteoharmful conducts that
are prohibited under the declaration of punishmemtthe Special Part of the
Criminal Code

Identify the incorporation of the Constitutional meates in the Criminal Code
Interpret the essential elements of various criaves establish the crimes against
the accused according to the requirements of tinergé principles of criminal
liability
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Identify the issues in a given set of facts of higetical cases and find solutions

for the same

Section.1l. General Considerations:

1.1. The Relationship of the General and Special Parts:

The first most important thing that the criminallatudents should understand is
the relationship between different parts of thar@ral Code. The ‘General Part’
of the Criminal Code sets out the general prinsigiecriminal liability which are
common to all crimes. This part explains the megroh criminal act, criminal
intention or negligence i.e. ‘the guilt and layswh the principles following
which an accused’s act can be declared punish&bigher, the general part
prescribes and defines the kinds of punishmentsnasasures to be applied in
each case. The concepts like probation, suspersiosentences, periods of
limitation for prosecution as well as enforcemehfonishment and conditions
relating to pardon and amnesty are clearly proviftedn the general part. All
these provisions are commonly applicable to alhes and are essential for two

important purposes of a criminal trail:

To establish the ‘criminal liability’ by findindhe concurrence of the ‘act’
and the ‘guilty mind’ of the accused
To determine the type and the quantum of punishioeee applied to the

criminal i.e. the convict( the guilty)

The ‘Special Part’ of the Code describes the variaats which are considered
harmful and thereby, criminal. This part of the €adearly identifies the conduct
it seeks to prohibit and defines the essential efemof each of such crimes. Each
of the prohibited conduct is given a specific nafoe,example, homicide, theft,
robbery, adultery etc., and the material and morgtedients essential for the

commission of such crimes are laid down clearlthimse articles defining crimes.
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Further, the articles prescribe the punishment idensd appropriate for each
crime. The two parts of the Code do not operatepeddently. The applicability

of the General Part to the Special Part can beratatel in the following ways:

a. Establishing the Commission of the Crime:

For instance, suppose ‘A’ is killed in what epps like a car crash, and the
driver of the vehicle has been apprehended inioelgb the death of ‘A’. To
attach criminal liability to the accused as per tequirements of Art 23, three
essential elements of the crime i.e. the legalntlgerial and moral elements of
the crime have to be established. To begin witbsitablishing the commission of
crime, we have to find out the ‘cause’ of the hardmésult. The material element
of crime i.e. whether the ‘death’ in the questioaswthe consequence of the
conduct of the accused or was there any other atiegeason for the death, such
as death due to nervous shock being involved icdéiherash or death due to heart
attack or mistaken administration of medicine whiobuld be attributed to
medical negligence etc. These things can be estaoli by consulting the
provisions of General Part i.e. Articles 23 and Pd find out whether the alleged
incident was an intentional killing of the victinr @ consequence of rash and
negligent driving or was it a pure accident we niednalyze the facts in the light
of the principles of criminal liability provided der Articles 57-59 which define
an accident, intention and negligence respectiviélyhe state of mind of the
accused satisfies the essential conditions of ritiee’ i.e. Art 58, the conduct
shall be punishable as ‘an intentional homicide’iclhis defined and made
punishable under Articles 538-541 of the Special. Pait can be established that
the death was the direct consequence of the can evhich was the result of his
rash and negligent driving the specific crime i®rkicide by Negligence’ made
punishable under Art 543 of the Special Part. Thus provisions of General Part
direct us to the exact provision of the Specialt Rarbe applied to punish a
criminal. Therefore, to establish the commissiom afime it is very important to
understand the interrelationship between both éntspf the Code.
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b. To Fulfill the Requirements of the Principle of Individualization of
Criminal Punishment:

Once the criminal liability of the accused is e8tlied the next important
guestion is to determine his sentence. The prawssad the Special Part not only
define the crimes but also prescribe the apprapnmmishment for the crime.
However, these articles do not necessarily rednesimposition of maximum
sentences prescribed thereunder. The minimum ankimuen amounts of
punishments are provided for and the judge is ssggboto look into the
circumstances of each and every case and assessrtieece which best suits the
occasion for the purposes of deterrence, prevergioth reformation of the
criminal. The principal guiding principles relating how the sentences are

calculated are found in the following important yisbons:

1. Article 87 of the Criminal Code: It refers to Article 1 and says thahe

penalties and measures provided by this Code pumieht must be applied in
accordance with the spirit of the Code and so asathieve the purpose it has in
view”. This means that the objectives of preventionegandeterrence, specific
deterrence and reformation have to be kept in mihde determining sentence
for every specific crime defined in the Special tPaf the Criminal Code
irrespective of the fact that the articles definisygecific crimes provide for a

minimum and maximum sentence to be given in eash.ca

2. Article 88 of the Criminal Code: This provision lays down very important
guidelines relating to calculation of sentencesudiag the individualization of
criminal justice and further emphasize the relaiop between the General and

Special Parts of the Criminal Code:

» The Court shall determine the penalties and measareonformity with the
provisions of the General part of the Criminal Cadel the special provisions

defining crimes and their punishments (Art 88/1).
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» The penalty shall be determined accordingthe individual guilt The
individual guilt can be determined by taking thedldwing things into
consideration:

The dangerous disposition of the criminal

The antecedents of the criminal

Motive and purpose of the crime

Gravity of the crime and circumstances of its cossinn

o O O O O

Personal circumstances of the criminal such as agenomic conditions,
standard of education, etc. (Art 88/2).

Art 4 second paragraphhef Criminal Code clearly implies that individuaiion

of punishment does not violate the principle ofay.

= The Court shall carefully examine from the lightés the most severe
punishment and determine only the penalty apprtpf@ each case, subject tot
the provisions of the Special Part of the Code.r&floee, the Court is under the
obligation to choose the right and proportionatetesgce in each and every case
within the range of minimum and maximum length efitence (Art 88/3).

= In order to give full effect to the principle ofdividualization of criminal
justice and uniformity of sentencing the Code regjtine Federal Supreme Court

to issue a sentencing manual (Art 88/4).

3. Aggravating and Mitigating Circumstances:

Arts 82-86 enumerate the circumstances in whictptimeshment to a crime may
be increased or decreased as the circumstanceantvarreach case though the
provision defining that crime suggests a specifimiphment. These provisions
thus give further guidance to the application &f grinciple of individualization

of criminal justice.
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4. Special Treatment for Young Criminals, Women and Matally
Challenged:

The provisions of Criminal Code that provide foe thpecial treatment of these
special groups also emphasize the need to maleenekes to the General Part of
the Code while deciding the cases involving womem|dren and the feeble

minded.

1.2.Finding the Relevant Law:

This is a very important exercise for a criminak latudent. One has to have a
clear idea about finding the law relevant to theecat hand. Let us understand the
method with the help of an example. Alemayu andrideehad an argument over
an issue and it resulted in physical altercatiomvben the two on a dark night. In
the course of the fight Alemayu aimed a blow witls ktick at the head of
Cherinet. To ward off the blow Cherinet’'s wife winad a child on her arm
intervened between them. The blow missed its aich fati on the head of the
child causing severe injuries, due to which thedckiied. Alemayu has been

charged with homicide of the child. Decide.

Now the first step to find the relevant law in tlesse is to look for the specific
crime that prohibits causing the death of the huimaing in the Special Part of
the Code. We find the crime of homicide under BdgKFitle-I Chapter-I and

Section —I and Art 538. But from the principle telg to homicide embodied in

Art 538 the following two questions arise:

Was the killing ‘intentional’? Or

Was it a ‘negligent’ killing?

To establish the state of mind of the accused tdsvdine victim we have to
consult either Art 58 or 59 as the case may be.iBahy case the accused’s state

of mind should be established towards the harm ithataused and now is in
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guestion. In fact the accused’s act and mind bahewdirected towards injuring
Cherinet with the stick. Since it was dark in thghh he missed the aim and the
unexpected interference of Mrs. Cherinet also cawdtlbe noticed by him. So
now, had the blow rightly landed on Cherinet it \Wbinave caused only a
common willful injury. This is what could be expedtin his “foresight of
consequences”. Therefore, the death of the chilglmeaconsidered as an accident
and he should be convicted for Common Willful Ipjumder Art 556 which was
in his intention and could not be achieved becaddbe circumstances beyond
his control. Art 58/3 too lays down this principteNo person shall be convicted
for what he neither knew of or intended, nor forawigoes beyond what he
intended either directly or as a possibility, sudbj¢o the provisions governing
negligence” Here we cannot even say that he had been negtigevoid injury
to the child because the entry of both mother &medchild was unexpected and
could not even be noticed due to darkness. Thats e locate the relevant law
and ultimately we may land up in a provision whieé might not have expected.
The injury which he had in fact contemplated wasenecaused but he will be
held liable for that and the death of the child ethihe neither intended nor

expected cannot be attributed to him.

1.3.Interrelationships of Provisions

Understanding the interrelationship of provisionseg us an idea about the order
in which different provisions relating to crimesearranged in the code and this
further simplifies our efforts to find the relevalaw. In every section of the
Special Part we will find the crimes being arrangethe following order:

The principle relating to the crime

Aggravated forms of the crime

Ordinary or simple form of the crime

Extenuated form of the crime

Negligent commission of the crime, in any.



171

Thus, we find that the crimes are arranged in @erostarting for more serious
forms to less serious forms. For example:
Book-V
Title-1 Crimes Against Life, Person and Health
Chapter-1 Crimes Against Life
Section-I Homicide and It's Forms
Art. 538- Principle
Art. 539- Aggravated Homicide
Art. 540- Ordinary Homicide
Art. 541- Extenuated Homicide
Art. 542- Instigating or Aiding another to Commiti&de
Art. 543- Homicide by Negligence
All through the Special Part of the Criminal Code find this kind of systematic
organization of the provisions which helps the adsytification of the provision

we need to consult in a given case.

1.4Cross-References within the Code

This is another organizational feature of the CnahiCode of Ethiopia. In the
Code we find a certain article referring to othetickes. We find this on two

different occasions:

a.To Find Complete Picture of Crime or a Concept:
The articles referred to in a certain article anpartant to understand that article
otherwise the article may be obscure or sometimesléfinition and meaning of

the crime may remain incomplete. For example:

= Conspiracy: To get a complete picture of the concept of crimc@nspiracy

under the Code we need to make several cross metese
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a.Art. 38/1: Defines conspiracy in general and iterefto Art. 84/1/d from
which we understand that is to be considered asgemetral aggravating

circumstance.

b.Art. 38/2: Refers to specific kinds of conspiesciwhich have been defined by
the articles it mentions at the end, namely, A%, 274, 300 and 478.

Now, when we go to Art 257 it makes reference tb 288-242 and 246-252 and
by referring to these provisions we understand plagticipating inconspiracieso

commit the crimes against the Constitution andStee specifically defined in
those articles are punishable under Art. 257/btardquantum of punishment in

such cases also we find at the end of the sanodearti

Similarly, Art 300 defines a special kind of consgly i.e. Conspiracy to Raise
Mutiny. Likewise, Art 478 also needs to be condiiie get the complete idea of
the criminal conspiracy as it has been coveredneyGode. Art 478 deals with
another special type i.e. conspiracy to prepareoammit a serious crime against
public security or health, the person or propenyersuade another to join such

conspiracy.

Thus, cross references within the Code are veryitapt and should be very
carefully followed; otherwise it could lead into pnoper applications of law and

thereby serious miscarriage of justice might reisult

Where one provision serves in some respect as a geal article to a series
of articles:
A general rule applicable to a series of provisioresy be laid down in an article
which makes it important to consult that articleembver we deal with any of
such provisions it refers to. For example, Art @&ls with ‘Other Grounds of

Aggravating the Crime’ in relation to rape and oteexual outrages. The article
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starts with the statement “In all cases of rapsexual outrages (art 620-627), the
punishment shall be.....
Therefore, the aggravating circumstances enlistecetinder have to be read into
every related provision in the series. This isdtieer important purpose of cross-
references within the Code which cannot be ignored.

Where More than One Special Part Provisions Appliesto Aa Particular
Criminal Act:
This situation relates the concurrence of crimele Pprovisions relating to
concurrence of crime mainly Art 61-66, 85, 184-E8& very complex in nature.
While dealing with these provisions the followirigrnigs have to be kept in mind:
» The fact that the other provisions applicable mighmbvide for a higher
punishment, and
» The purpose, scope or meaning of the article wedaading with under the

Special part i.e. the crime committed by the acduse

For instanceA andB got into a fightA hit B by his fist andB fell on a rock and
his skull go fractured and died. NoAis charged under Art 540 for committing
Ordinary Homicide. Here there is a simultaneousdineof provisions relating to
causing willful injuries Arts 555 or 556 as the eamay be and the provision
punishing ordinary homicide Art. 540. The questisrshould he be punished for
causing death of his victim or only for causinguiyj? Here in this case the
foresightof the accused and hiesireto Kill his victim are highly doubtful. Here
there is a possibility of the judges jumping intmclusions, as they usually react
with strong feelings against killings and may bemstimes even hasty in
punishing the criminals with long terms of imprisoent. The purpose of the
criminal law is to punish only for the contemplated reasonably foreseen
consequences. Here in the given case as the fbtesfigthe accused may
reasonably be related to the “injury” rather thanthe “death” of the victim

application of Art 555 or 556 would be justified.
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Therefore, due care has to be taken while decifiegases involving application

of more than one Special Part provisions.

Review Questions:
1. How are the different parts of the Criminal Caaterrelated?

2. How do you find the provision relevant to thet&of the case at your hand?

3. What is ‘individualization of punishment'? Hows iit incorporated in thg

provisions of  the Criminal Code?

4. How do you go about finding the most suitablevgion when more than o

provision of the Special Part applies to the cohttuquestion?

Section 2. Crimes against the State:

3.1 Treason And Its Kinds:

TREASON (Fr. trahison, Lat. traditio), a general term for the crime of attacking
the safety of a sovereign state or its head. Thewdhich punishes treason is a
necessary consequence of the idea of a statesasbeéntial to the existence of
the state. Most, if not all, nations have accorlyingt an early period of their
history, made provision by legislation or otherwigeits punishment.

In law, treasonis the crime of disloyalty to one's nation or stk person, who
betrays the nation of their citizenship and/or gaseon an oath of loyalty and in
some way willfully cooperates with an enemy, is sidered to be draitor .
Oran's Dictionary of the Law(1983) defines treason as: "...[a]...Citizen'soast

to help a foreign government overthrow, make waairegj, or seriously injure the
[parent nation]." In many nations, it is also oftmnsidered treason to attempt or
conspire to overthrow the government, even if neeifp country is aided or

involved by such an endeavour.



175

Traitor may also mean a person who betrays (or is acafdeetraying) his own

political party, family, friends, ethnic group, igibn, or other group to which he
may belong. Often times, such accusations are @easial and disputed, as the
person may not identify with the group of which yth&re a member, or may
otherwise disagree with the group leaders makiegctmarge. See, for example,

race traitor

At times, the term "traitor" has been levelled gsoétical epithet, regardless of
any verifiable treasonous action. In a civil warimsurrection, the winners may
deem the losers to be traitors. Likewise the tetraitdor” is used in heated
political discussion — typically as a slur agaipsfitical dissidents, or against
officials in power who are perceived as failingatct in the best interest of their
constituents. In certain cases, as with the GerrBafchsto3legende, the
accusation of treason towards a large group of lpexgn be a unifying political
message.

Figures in history that are renowned for acts eat¢hery have subsequently had
their names become synonymous with the word "traitSome examples are

Judas, Benedict Arnold, Pétain and Quisling.

Misprision of Treason:

Misprision of treason consists in the concealmenteeping secret of any high
treason. It is a crime found in many common lavisplictions around the world,
having been inherited from English common law.sltcommitted by someone
who knows a treason is being or is about to be cittebut does not report it to
a proper authority. It is therefore unusual in thias a criminal offence which

may be committed through inaction.

Petty Treasonor Petit Treason:
Historically, in common law countries high treassas differentiated from petty

treason, which was the act of killing a lawful stpe(such as a servant killing
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his master or mistress). It was, in effect, conredea more serious degree of
murder. As jurisdictions around the world abolisipedty treason, the concept of
petty treason gradually faded, and today the ug@efvord "treason” generally

refers to "high treason."

Petty Treason was, in English common law, any patraf a superior by a
subordinate. It differed from the better-known higeason in that high treason
can only be committed against the sovereign, aadegal defence of benefit of
clergy was available for petty treason until 14B6Mas never available for high
treason). In the United Kingdom petty treason cgasdoe a distinct offence from
murder in 1828. It has also been abolished in atbentries.

Petty treason was essentially an aggravated formuodier. It consisted of:

1. awife killing her husband,
2. aman (whether a priest or not) killing his prelate

3. aservant killing his master or mistress.

The element of betrayal is the reason why this enmas considered worse than
an ordinary murder; medieval and post-medievaletgciested on a framework in
which each person had his or her appointed pladesach murders were seen as
threatening this framework. Many people had somglsatbordinate to them and
feared the consequences if the murder of supewars not punished harshly.
While the penalty for murder was simply hangingaan convicted of treason was

hanged, drawn and quartered.

The most common form of petty treason was a wifed@ing her husband and,
up until the abolition of this form of punishmehtjsband-murderers were burned
at the stake. The law offered a modicum of mercytonen who were to be
executed in this fashion: the executioner was guopdpwith a cord passed around
the victim's throat and, standing outside of the, fivould pull it tight, strangling

her before the flames could reach her. In a fevaies, things went wrong, with



177

the cord burning through and the victim burningeilithe ensuing scandals were
part of what led to the abolition of this punishrhand its substitution by hanging
in 1790.

Apart from the difference in punishment, the commtaw defence of
provocation, by which a verdict of murder couldrbduced to manslaughter, was

not available in treason trials.

Treason under Criminal Code of Ethiopia
Articles 248-250 of the Criminal Code of Ethiopiafide three types of treasons

namely,high treason, treason and economic treason.

. High Treason: Art 248

High treasonis criminal disloyalty to one's country. Partidipg in a war against

one's country, attempting to overthrow its governimspying on its military, its

diplomats, or its secret services for a hostile fondign power, or attempting to
kill its head of state are perhaps the best-knoxamples of high treason. High
treason requires that the alleged traitor havegabbns of loyalty in the state they
betrayed, such as citizenship, although presencéhenstate at the time is
sufficient. Foreign spies, assassins, and sabotthoggh not suffering from the
dishonor associated with conviction for high tregsmay still be tried and

punished judicially for acts of espionage, assassin, or sabotage, though in
contemporary times, foreign spies and saboteurssually repatriated following

capture.

High treason Under Art 248 of the Criminal Codeuieges the fulfillment of the
following essential elements:

1. To establish the crime of treason treused should have been...

a. An Ethiopian national; or

b. A person who has been officially entrdsigth the protection of Ethiopian

national interests.
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2. And any of the following activities must bstablished against him:
A. Taking up arms or engaging in hostile acts agdttisibpia; or
B. For the purpose of ensuring or promoting the ergisiyccess in any manner
whatsoever, he has dealings with or keeping a seacre=spondence with:
i) A power at war with Ethiopia; or
i) A person or body acting on behalf of such poyvor
3. That he has delivered to the enemy whether ttirexr indirectly, an object,
armament, plan, document or resources of any kied ¢or the national defence;
or,
4. That he has aided the enemy by rendering servcalelivering supplies to
him.
The article declares all kinds of dealings, thedirand indirect participation in

the activities above and also the aiding of sudividies to be high treason.

» Punishment for High Treason:
1. Rigorous imprisonment from 5-25 yearsis the normal penalty for high

treason.

2. Life imprisonment or death penalty may be awarded in cases of high
treason of exceptional gravity.

2. Treason: Art 249
High treason is also called as an ‘act of war’ las &cts included under the
definition of high treason are essentially linkedhwsituations related to war.
Note that while our law and the laws of certaineotbountries like Canadian law
describes two separate offencesdreisonandhigh treasonboth of these in fact
fall in the historical category of high treason.
Treason under Art 249 of the Criminal Code requities fulfilment of the

following essential elements:

1. To establish the crime of treason the accehedld have been...

a. An Ethiopian national; or
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b. A person who has been officially entrdsteith the protection of Ethiopian
national interests.
2. And should have been engaged in anyone obllening activities:

a. Disclosing, delivering, communicating or nmakaccessible,

b. Any secret, any document, negotiations arsiten which the interests of Ethiopia,
demand shall not be divulged,

c. To a foreign state, political party, orgaatian, or agent. or

d. Manifestly sacrificing the interests he isl@dlupon to defend those of the other
power while acting as a representative of the Staterhile entrusted with the
conduct on its behalf of negotiations with a forepwer; or

e. Destroying, suppressing, purloining (stealsmmnething in breach of trust of
another) causing to disappear or falsifying docusygpapers or means of proof
relating to the security, independence or vitatiests of the State.
From the above ingredients of the crime of treasdecomes clear that, unlike

high treason the forbidden conduct need not nedBseaate to the acts of war.

» Punishment for Treason:
There are three alternative penalties suggestettdason under Art 249 having
regard to the seriousness of the consequences:
1. Rigorous imprisonment not exceeding 15 yearss the normal sentence

prescribed for the crime.

2. Rigorous imprisonment from 10 to 25 yearsin cases of exceptional gravity

directly endangering the existence or independehtse State.

3. Simple imprisonment for not less than six months tdive years rigorous
imprisonment: Where the criminal has acted negligently a penadtyless than
six months may be imposed for treason. This majnbeeased up to five years

rigorous imprisonment in cases of exceptional dyavi
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3. Economic Treason: Art 250
This raters to species of treason which is intenttegrotect the economic
structure of the country. Unauthorized disclosaed communications relating to
economic negotiations of the State are prohibitedeu this provision.
Economic Treason under Art 250 of the Criminal Cosfguires the fulfillment of
the following essential elements:
1. To establish the crime of treason the accabedld have been...
a. An Ethiopian national; or
b. A person who has been officially entrustedhwihe protection of
Ethiopian national interests.
2. And should have been engaged in anyone dbtlosving activities:

a. Disclosing, delivering, communicating tdverts or making others accessible to
others (unauthorized disclosures) any of the puldic abroad economic
negotiations, decisions, facts, or documents keptet in the higher interests of
Ethiopia or in those of national defence; or

b. Disclosing or delivering objects, meansthrer things of such a nature entrusted to
him; or

c. Participating in or subscribing to a |derated by a country in a state of war with

Ethiopia.

» Punishment for Economic Treason:
Article 250 provides for different penalties fortentional commission of the
economic treason and negligent commission of theesa the following way:
1. Rigorous imprisonment not exceeding 10 year# normal cases.
2. Rigorous imprisonment extending up to 20 yearsn more serious cases.

3. Simple imprisonment of not less than three monthsn negligent cases.

» List Of People Convicted Of Treason:
Some countries, such as the U.S., have a highitdimstal hurdle to conviction
for treason, whilst many countries, especially #&ltso monarchies and

dictatorships, have less stringent definitions.
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Armenia: Meruzhan Artzruni, Lord Prince ofVaspurakan (? - 369), for
conspiring with Persian King Shapuh Il against lege-lord, Armenian King
Arshak Il, whom he betrayed to Persia. He was ceptby Arshak's son King

Pap and executed.

Austria: Count Lajos Batthyany de Németujvar, for involvement in thel848

Hungarian Revolution.

Austria-Hungary: Nedeljko Cabrinovi¢, for assassinating Archduke Franz
Ferdinand; Vaso Cubrilovi ¢, for assassinating Archduke Franz Ferdinand ;
Veljko Cubrilovi ¢, for assassinating Archduke Franz Ferdinand; Dragtin
Dimitrijevi ¢, for assassinating Archduke Franz Ferdinand; Trifko Grabez,
for assassinating Archduke Franz Ferdinand; Danilolli ¢, for assassinating
Archduke Franz Ferdinand; Cvjetko Popovi¢, for assassinating Archduke
Franz Ferdinand; Gavrilo Princip, for assassinating Archduke Franz
Ferdinand; Nazario Sauro, for fighting for Italy i n the First World War.
Canadalouis Riel, Métis leader who opposed Canada's expaion into the
west; Andrew Westbrook, for fighting for the United States during the War
of 1812.

China Zhou Fohai and Chen Gongbo

Republic of Congo: Pascal Lissouba, former President of the Repuaibli€ongo
Czechoslovakia: Karel Curda

East Germany: Werner Teske

England: (For those after 1707, see Great Britain and Urtedjdom) Anthony
Babington, for leading the Babington Plot to ovestih Queen Elizabeth I; Anne

Boleyn, wife of King Henry VIII; Henry Brooke, 1itBaron Cobham, who was

implicated in the Main Plot against the rule of &snhof England; Charles I, who



182

was executed by Parliament for treason, on thengi®that he had waged war
against the people. When his son Charles Il redaihe throne, he had most of
the people responsible for his father's executionseruted for treason
themselves, as killing the King is treason; Roli¥vereux, 2nd Earl of Essex,
who led a failed coup d'état against Queen ElizadetGuy Fawkes, for
involvement in the Gunpowder Plot; Dafydd ap Gyd#, for revolting against
King Edward I; Catherine Howard, wife of King Henvlll ; Robert Kett, for
leading the Norfolk Rebellion in 1549; Thomas Moterd Chancellor, for
refusing to accept Henry VIIl as Supreme Governothe Church of England;
Sir Walter Raleigh ; Lord Russell; William StapleWilliam Thomas, member
of Edward VI's privy council, implicated in Wyatt'sebellion; Chidiock
Tichborne, for involvement in the Babington PlotjIN&@m Wallace, for leading
the Scottish independence movement against Kingaktiwy Perkin Warbeck,

for pretending and leading a rebellion against Kiteqry VII.

Fiji: George Speight, for plotting the Fiji coup of 2000

France: Robert Brasillach; Marcel Bucard; Louis-FerdidaBéline; Joseph
Darnand, for leading the Vichy French Milice; EenilDewoitine (Plane
industrialist; 20 years forced labour sentenceiritelligence with the enemy and
attack on state security); Pierre Laval, for befmgne Minister of Vichy France;
Michel Ney; Henri Philippe Pétain; Marie Antoitest Louis XVI.

Great Britain : (For those before 1707, see England and Scotfordhose after

Germany: Adolf Hitler, for his role in the Beer Hall Putsain1923.
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1800, see United Kingdom)Archibald Cameron of Locheil, for his part in the
1745 Jacobite rising; William Maxwell, 5th Earl Nfthsdale, for supporting the
Jacobite Rebellion of 1715; Thomas Pathefor publishing anti-British
revolutionary literature; Charles Radclyffe, fapporting the Jacobite Rebellion
of 1715.

Greece: Georgios Hatzanestis

Hungary: Imre Nagy, Prime Minister of Hungary, for leadiriget1956 Hungarian
Revolution; Count Fidel Palffy; Laszlo Rajk; Amag Szalai; Tibor Szonyi

Israel: Mordechai Vanunu, for revealing details of Ismaluclear weapons
program to the British press in 1986.

Japan: Kotoku Shusui, Japanese anarchi®zaki Hotsumi, journalist and Soviet
agent

Kenya: Hezekiah Ochuka, Kenya airforce soldier, for conspgito overthrow the

government of Daniel Moi in 1982

Kuwait: Alaa Hussein Alj for heading theragi puppet governmerduring
the Gulf War.Netherlands Anton Mussert, for leading the Dutch puppet regim

under Nazi occupation.

New Zealand Hamiora Pere, for fighting against the Britishvgoxment in Te

Kooti's War.

Norway: Vidkun Quisling, for being Minister President ofak-occupied
Norway during World War Il. The word 'quisling’ nomeans 'traitor’. ; Knut
Hamsun Norwegian Nobel Prize winning writer, fopparting the Nazis; Arne
Treholt Norwegian diplomat, turned by the KGB.
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Russia: Oleg Kalugin ; Mikhail Shein

Scotland: (For those after 1707, see Great Britain and Uriiegdom); Robert

Baillie, for involvement in the Rye House Plot; eXnder Gordon, for barring
Queen Mary | from entering Inverness, on the ordéiGeorge Gordon, 4th Earl
of Huntly; William Ruthven, 1st Earl of Gowriegrfleading the Raid of Ruthven
on King James  VI; Murdoch Stewart, 2nd DukeAdifany; Patrick Stewart,

Earl of Orkney, for usurping King James VI on the&@ey Islands.

Soviet Union  Sergei Bokhan GRU recruited by CIA; Viktor Glamev KGB,
defected to USA, 1986; KGB Lieutenant Colonel Val&tartynov , resource in
place for USA; KGB Major Sergei Motorin recruitegt BBI ; Oleg Penkovsky;
Leonid Poleschuk KGB, worked for CIA; General DipifPolyakov sold secrets
to the USA,; Pyotr Popov; Gennady Smetanin KGB; Adalkachev, worked
with CIA, executed 1986 ;Gennady Varenik KGB, watkior CIA; Andrey
Vlasov Genrikh Yagoda.

Spain: Camilo Torres Tenorio, for leading the indepen@emuovement in

Ecuador; Francisco Xavier Mina, for fighting agaittee Spanish government in

the Mexican War of Independence

Sweden Johann Patkul, protested the land-recovery prap¢cCharles Xl of
Sweden and, when unsuccessful, sided with AugusteisStrong and tried to

wrest Swedish Livonia from Sweden.

Switzerland: Jean-Louis Jeanmaire, sentenced to 18 yearsisdnpfreleased
after 12 for good behavior) for leaking informatimnthe Soviet KGB.

United Kingdom: John Amery, for trying to recruit soldiers and dwmloast
propaganda for Nazi Germany; Michael Bettaneypfssing MI5 secrets to the
Soviet Union; Roger Casement, for negotiating v@#rmany to provide arms to
Irish revolutionaries during the First World War fgse in the Irish Easter in 1916

rising; hanged in August in 1916; Participants lre t1916 Easter Rising in



185

Ireland. Patrick Pearse, Thomas J. Clarke, Thomas MacDopnkgseph Mary
Plunkett, Edward (Ned) Daly, William Pearse, Micha'Hanrahan, John
MacBride, Eamonn Ceannt, Michael Mallin, Corneli@slbert, Sean Heuston,
Sean Mac Diarmada, James Connolly, and Thomas Wenr¢ shot by firing
squad in May 1916; William Joyce, alias ‘Lord Hawvid, for broadcasting Nazi
propaganda to the United Kingdom during World War Arthur Thistlewood,
John Brunt, William Davidson, James Ings and RidhEdd, participants of the
1820 Cato Street Conspiracy; Duncan Scott-Fondgigng information to the

Nazis.

United States: Robert Henry Best, convicted eason on April 16, 1948 and
served a life sentence; John Brown, convicted mfason against the
Commonwealth of Virginia; Iva Toguri D'Aquino, whse frequently identified
with "Tokyo Rose." Subsequently pardoned by Pregiéerd; Governor Thomas
Dorr 1844, convicted of treason against the stdt®klwode Island; see Dorr
Rebellion; Mildred Gillars, "Axis Sally," conviatieof treason on March 8, 1949,
served 12 years of a 10- to 30-year prison sentehi@as Max Haupt, convicted
of treason and sentenced to life in prison formgdnhis son who was a spy for
Germany during the Second World War; Tomoya Katealdentenced to death
for treason, but eventually released by Presidemni€dy to be deported to Japan;
Martin James Monti, USAAF pilot, convicted of treasfor defecting to the

Walffen SS in 1944

Zimbabwe: Ndabaningi Sithole, for conspiring to kill Rob&ttigabe.

— |
2. Distinguish between different kinds of treasonraerated by the Criminal Code pf

3. Write short notes on:

Revision Questions:
1. Define treason’and‘traitor’.

Ethiopia.

a. Misprision of treason
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b. Petty treason.

c. Economic Treason

Espionage:

Espionage-Meaning and Definition:

Espionageis the practice of obtaining information about @ganization or a
society that is considered secret or confidensigyifg) without the permission of
the holder of the information. What differentiatespionage from other forms of
intelligence work is that espionage involves obtainthe information by
accessing the place where the information is storealccessing the people who

know the information and divulging it through sokied of subterfuge.

Espionage is usually thought of as part of an tustinal effort (i.e.,
governmental or corporate espionage). The termoeapge is most readily
associated with state spying on potential or actnalmies, primarily for military
purposes, but this has been extended to spyingvingocorporations, known
specifically as industrial espionage. Many natioastinely spy on both their
enemies and allies, although they maintain a padicypot making comment on
this. Black's Law Dictionary (1990) defines espionage as: "...gathering,

transmitting, or losing...information related te thational defense."

A ‘spy’is an agent employed to obtain such secrets. drne intelligence officer
is also used to describe a member of the arme@dpmolice officer or civilian
intelligence agency who specializes in the gatlgerifusion and analysis of
information and intelligence in order to providevim@ to his government or
another organization. Spymaster is a term ofted usditerature for the superior

of a spy ring.
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» Espionage and Spies:
Espionage occurs in societies at peace and atNedlons at peace use spies to
gather information on a country's military prepemas and plans for war. During
war espionage is used to gather information abppbsing armies and to mislead
opponents through counterintelligence. Those erdbage spying risk

imprisonment and death if convicted of treason.

» Espionage Under the Criminal Code: Art. 252
The crime of espionage under the Ethiopian Crimialde requires the
fulfillment of the following two essential elentsn
1. To establish the crime of espionage the axtsbould have been...
a. Acting on behalf of a foreign state, podil party or organization, and
b. To the detriment of Ethiopia or of itstitutions, organization or nationals
2. And should have been engaged in anyone oblleing activities:
a. Organizing, engaging in or encouraging aitipal, diplomatic, military or
economic intelligence service, or
b. Recruiting or employing another person fwtsservice; or
c. Collecting, transmitting, delivering or magi available information of the above
said nature which is secret or is not a matterulflip knowledge, to an official

service or to a private service or to its agents.

» Punishment for Espionage:

Once the crime of espionage is established, Art @b2Zhe Criminal Code
proposes five different types of sentences depgndim the serious nature of
consequences.

Death Penalty,where the vital interests of Ethiopia are at stake.

Rigorous imprisonment for life, in cases of exceptional gravity, and especially
in the case of, political, diplomatic or militaggpionage carried out in the time

of war or danger of war.
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7. Rigorous imprisonment not exceeding 20 yearswhere the information
divulged, is calculated directly to endanger thenmal or external security of the
State.

8. Rigorous imprisonment not exceeding 10 yearsyhere the espionage is harmful
to the State or to the public interest.

9. Rigorous imprisonment not exceeding 5 yeard&Vhere the espionage is harmful

to private persons or undertakings.

Revision Questions:
1. What is éspionage? How does it differ frontreason’?

2. Who is dspy’? Are these the ones who can be tried for espidhage

3. List the different sentences designed by themi@al Code for the crime al

espionage.

Section. 3. Crimes Against life:

3.1. Rightto Life Under the Constitution and the Consttutionality of the
‘Death Penalty’:

Note: Refer to Unit lll Section. 2.1.3.3.

* Right to Life:
Right to life is a phrase that describes the belief that a hubeamg has an
essential right to live, particularly that a huniang has the right not to be killed
by another human being. The concept of a righiféad central to debates on the
issues ofcapital punishment, euthanasia, self defense, abodnd war. The
right to life is enshrined in Article 3 of the Uad@ Nations' Universal Declaration

of Human Rights and in Article 6 of the Interna@brCovenant on Civil and
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Political Rights, making it a legally enforceabight in every United Nations

member state:

“ Every human being has the inherent right to lif&isTright shall be
protected by law. No one shall be arbitrarily degd of his life.”

—Atrticle 6.1 of the International Covenant on Ciarld Political Rights

Every human being has the inherent right to lifd #ns right must be protected
by law. However, this right is not as sacrosand mviolable as it sounds. The
main principle in human rights law is that no-omalsbe arbitrarily deprived of
life meaning that states can take human life piogidaws and procedures are
followed. There are a number of situations whestade may deprive persons of
their lives without breaching international humaghts law. In some cases, these
exceptions are based on the premise that violesee in self-defence is justified.
Examples include, imposition of the death penaltyroviding it is a result of a
judicial process and does not contravene certaiminmim safeguards imposed by
human rights law; deaths resulting from lawful veaef i.e. war which meets the

standards of international humanitarian lawd that does not target protected

persons e.g. civilians and prisoners of war; stwm@an rights documents (the
European Convention on Human Rights, for exampie) gther situations where
deprivation of life does not contravene the conwent Deprivation of life
resulting from the use of force which is no moranthabsolutely necessary;
includes:

a. In defence of any person from unlawful violence;

b. In order to effect a lawful arrest or t@yent the escape of a person lawfully
detained;

c. In action lawfully taken for the purpose of tung a riot or insurrection.

Human rights law is silent on other controversialaa concerning the right to life,

namely abortion and the right of the unborn chiid authanasia.
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* Homicide-Meaning of the Term:

Homicide is a neutral term. It describes an achwid moral judgment. Murder is
the term that is non-neutral. It describes an attt moral judgment. The law of
homicide has the most complex degree (gradingesystf any area in Criminal
Law. This grading system is reproduced below. Tits¢ fwo (2) fall in a category
called "perfect” defenses. The last four (4) falla category called "imperfect"

defenses. Perfect defenses always involve judiifica and excuses.

1. Justifiable Homicides
These are "no fault" homicides. They ordinarily ahwe the death of someone
under circumstances of necessity or duty (commaraeduthorized by law).

Examples would be self-defense, capital punishnad,police shootings.

2. Excusable Homicides
These are misadventures, accidents, or acts ofitgsd hey ordinarily involve
acts of civil fault, error, or omission. This istnenough fault to be criminal

negligence. There's a legal defense to this act.

3. Criminal or Culpable Homicides.

a. First Degree Criminal Homicide (Murder):

These are acts involving the death of someone atd-lslood" or by "lying in
wait". They are distinguishable a mental state mirposely" which is having
three (3) elements: (a) premeditated -- meaninggdfiar obsessed; (b) deliberate --
meaning "cool"; and (c) malicious -- meaning schregror clever. Also, the crime
of felony murder (someone dies during commissioa &lony) is automatically

first degree homicide.
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b. Second Degree Criminal Homicide (Murder):

These are acts involving the death of someone én"Heat of passion”. It's
basically a catchall category today for acts suglsteoting bullets up in the air,
but historically, a number of older terms were asged with this grade; terms
such as the "year and a day" rule (for when théhdead to occur) and the idea of
"malice aforethought” (which meant wicked, evil,pdeved, spiteful, or with

depraved heart). Of these terms, only the phraspraded heart murder” is still
being used. Heat of passion murder doesn't requioocation, but it still

requires proof of intent.

c. Voluntary Manslaughter:

Manslaughter, in general, involves acts involvihg death of someone without
thinking. It involves "sudden passion”. There'spnemeditated deliberation. The
requirement is "adequate provocation" and theraghaee (3) tests: (a) the person
loses the ability to reflect coolly; (b) there's swfficient time to cool off; or (c)
the provocation must have caused action. Voluntaayslaughter is often what
the jury will return as a verdict when it is deaztked on the homicide charges.
Historically, there are some interesting conceptaiated with this grade, such
as thein flagrante or paramour rule (which is the only exception e tnmere

words rule, which rules out words as provocatibthe spouse taunts).

d. Involuntary Manslaughter:

This is the crime of Criminal Negligence, sometimeslled misdemeanor
manslaughter. It's the least serious offense inldleof homicide. It typically
involves acts related to public safety, such asaipg a motor vehicle, railroad,
or bus. Specifically, it involves the careless agdéirearms, explosives, animals,
medicine, trains, planes, ships, and automobiMany states have sorted out a
separate category called Vehicular Manslaughtecdses involving automobiles.
It's also interesting to know that, by traditionpsh prosecutors will draw the line

at this point (meaning it's all they'll prosecute) ffor cases of corporate crime.
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3.2. Homicide and its Forms Under The Criminal Codeof Ethiopia: Arts-
538-544

* Principle: Art 538

The general principle relating to the crime of hoiohe is incorporated in Art 538
of the Criminal Code. According to this provisiddomicidé is:

1. Causing death of a human being by weapons or nvéaaisoever

2. Such death should have been caused iwigémtionor bynegligence

Thus, there are two main types of homicides, nametgntional homicide and

negligent homicide.

* Intentional Homicide:

Under the Criminal Code there are three kinds ofibmes that require the proof
of ‘intention’ as the moral ingredient of the crimmamely Aggravated Homicide
(Art 539), Extenuated Homicide (Art 541) and Ordinbklomicide (Art 540). The
type of homicide that is defined under Art 543 he only one which makes a
person punishable for causing death negligentlg déneral principle laid down
in Art 538/2 requires that to be punishable a haeicshould be brought under
any of these provisions. It's very important thia¢ tessentials of each of these
forms of homicides must be precisely and meticulodstinguished, otherwise it
may lead to great miscarriage of justice as theaspument to this most serious
crime against the sanctity of life itself could enggain raise the question of life
and death. Therefore, it's of vital importance tamine each one of them in

detail.

Aggravated Homicide: Art.539

This type of homicide is also known as the homicidehe first degree. The

following are the essential elements of this crime:

1. Causing the death of a human being
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2. Accompanied by any of the aggravating circumstatitasindicate or suggest
that the criminal is exceptionally cruel, abomireabt dangerous person, such as,
a. Premeditation, motive, weapon or means, or
b. Any other general aggravating circumstance enligteter Art 84, or
c. Any other aggravating circumstances that are nptessly provided but duly
established under Art 86 by clearly stating thesoea warranting such
aggravation (Art 539/1), or
d. Homicide being committed by a member of adbarganized (a gang formed
especially with a criminal purpose) for carryingt émmicide or armed robbery;
or
e. If the homicide is committed to facilitateoimer crime or to conceal a crime
already committed.
The mere presence of any of the above listed aggnay circumstances is not
sufficient for the application of Art. 539. But arsuch circumstance should
indicate or suggest that the criminal is excepfignaruel, abominable or
dangerous person. Otherwise, if such element islesy serious than what is
described under this article, the case is likelyalbunder the scope of ordinary
homicide under Art.540.

. Premeditation:

This is the idea of planned action in advance,r@ss. The phrase generally
refers to anything "cold-blooded". It's defined"ascareful thought and weighing
of consequences, a judgment or plan, carried anltycand steadily, according to
a preconceived plan”. "Planning" in the long-tésmot required. A few seconds
will suffice at law, as long as there's sufficiematurity and mental health. There's
also something called the deadly weapon doctrinietwallows the inference of
intent if a deadly weapon is used.

The quality of premeditation that is required undéne Art. 539 is that it should
be of such a mean nature that guggests that the criminal is exceptionally

cruel, abominable or dangerous person. Thereforggr/ case of premeditated
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killing may not necessarily fall under this articleA premeditation of lesser

depravity may take the case to be treated undeSAf as an ordinary homicide.

* Motive:

Motive is the prompting force behind the intention iteisithe longing for the
object desired which sets the volition in motiofhe expectation that the desired
motions will lead to certain consequences isititention Thus, the intention is
not a desire whilst motive is. The termmsention and motive must be precisely
distinguished. We may try to understand by thigllastration. For instance, in
beating his victim the person in his act of strikimtends to cause him pain.
Causing pain may be to satisfy his revenge or &Fippn against combating with
the accused in a race or merely to indicate hiesopstrength. Each of these
interests is calledhotive It is because of this reason he does the laténtionis
the foreknowledge of the act, coupled with the @esf it, such foreknowledge
and desire being the cause of the act, in as maitdeg fulfill themselves through
the operations of the will. An act istentionalif, and as far as, it exists in fact,
the idea realizing itself in the fact because oé ttesire by which it is
accompanied.

Motive generally serves as a clue to establish itientions of the accused.
Motive though not directly relevant to establisk griminal liability, becomes an
important consideration for fixing the quantum afingshment. For example
where a person kills another under serious proimtathe provocationif

adequate becomes a mitigating circumstance, whéeother who kills for the
sake of money, the motive beimgaking moneyy killing people is a serious
aggravating circumstance and he should be punishece severely for his

socially dangerous motive.
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*  Weapon or Means:

As per the general principle found in Art 538/1¢certhe death of a human being
is causedno matter what the weapon or means usé crime of homicide is
complete. However, the deadly nature of the weapmhthe cruel means used to
cause the death are relevant to bring him undeb2®tand make him liable to the
aggravated punishment. For example, where a crimges a sword and causes
the death of his victim by causing several woundshe body and cuts his body
into several pieces to facilitate the packing & tlead body for easy disposal, he
surely fits into the description of exceptionalluel, abominable and dangerous

person and should be punishable for aggravateddieni

Punishment for Aggravated Homicide:
The Criminal Code prescribes different sentencesdgravated homicide. These
are:
1. Rigorous imprisonment for life or death, as suggested by Art 539/1. This
provision gives discretion for the judge to chobstween life and death of the
criminal. This is a very high responsibility on thelge that is to be exercised
with a great care and caution. This means that aften establishing the case to
be clearly falling under the aggravated homicide panishment may vary from
life imprisonment to death. This has to do with fnedamental rights of the
convict. The one who gets the sentence of rigormogrisonment for life
apparently looses his liberty for the rest of lifis but he still has life...and there
may be a hope for variation of his sentence, a itiondl release by way of
probation, so on and so forth. But in case of thevict who is sentenced to death
...it is a final and irrevocable. Therefore, the jadumas to be extremely careful

and give sufficient reasoning for awarding a des&thtence under this provision.

2. A mandatory death sentenceunder Art 539/2. Where the criminal, while
serving a sentence of rigorous imprisonment fey, ifas committed an aggravated
homicide, the only sentence prescribed by the Cisdédeath’. The only

requirement under this sub-article is that the loahei must be proved in terms of
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Art 539/1. The fact that the sentence of imprisoninfier life had no effect on his
behaviour and is therefore beyond reformation setenise the justification for

this mandatory death sentence.

3.2.2. Extenuated Homicide: Art 541

The second type ohtentional homicideis ‘extenuated homicide’'Within the
meaning of Art 541 the following circumstances matkee homicide an
extenuated one:
» Causing deatintentionallyby exceeding the limits of necessity (Art 75), or
» Causing deatintentionallyby exceeding the limits of legitimate defence (Art
78), or
» Causing deatintentionallyfollowing gross provocation, or
» Causing deatintentionallyunder the shock of surprise, or
Causing deatimtentionally under the influence of violent emotion or intense

passion that is:

. made understandable and

. In some degree excusable by the circumstances

1. Homicide in Excess of nNcessity: Art 541/1

Necessityis a situation in which a person is faced withh@ice between two
unpleasant alternatives, one involving his commutta breach of the letter of the
criminal law and the other some evil to himselbdrers.

Essential Conditions for the Defence of Necessity:

A legal right of the person performing the act dhiad party should have been in
danger,

The act should have been performed to protect sghbth

The said danger should have been ‘imminent andsgyi

The danger could not have been otherwise averted.
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lllustration:

In a great fireA, pulls down houses in order to prevent the firenfrepreading to
the other houses in the vicinity. He does this wité intention in good faith of
saving human life or property. Here, if it be fouth@t the harm to be prevented
was of such a nature and so imminent as to justgyact,A is not guilty of any

crime.

Exception:

Art 75 second paragraph says that no defence bbaljiven to persons having
special professional duty to protect life or heaitithey perform acts in similar
conditions that result in injuries. It appears thatthey are supposed to posses
special skills to save people from such dangerduat®ns their acts should not
bring about injuries! The article provides for retdan of punishment without
restriction, in such cases. However, the excepseems to be a sort of
redundancy in the light of Art 69 which deals wiitle acts done by professionals.
Necessity excuses the doing of an evil so that goag result. It permits the
infliction of a lesser evil in order to prevent eegter evil. It is intended to give
legislative sanction to the principle that where ansudden and extreme
emergency, one or other of the two evils is indldait is lawful so to direct
events that the smaller one shall occur. This @amas the doctrine ahoice of

evilsin English law.

lllustration: A, the captain of a steam vessel, suddenly and withioy fault or
negligence on his part, finds himself in a positibat, before he can stop his
vessel, he must inevitably run down a bdatwith 20 or 30 passengers on board
unless he changes the course of his vessel, atdbthahanging his course he
must incur risk of running down a bo@twith only 2 passengers on board, which
he may possibly clear. Here, K alters his course without any intention to
rundown the boa€ and in good faith for the purpose avoiding the @artg the
passengers in the bdat he is not guilty of a crime, though he may runvddhe

boatC by doing an act which he knew was likely to catls# effect, if it be
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found as a matter of fact that the danger whiclntended to avoid was such as

to excuse him in incurring the risk of running dothke boatC.

» Excess of Necessity:
Excess of necessity exists in three cases as mowuohder article 76 of the

Criminal Code, These are:

» First, excess of necessity exists when a defendhatis required to abandon
his right inflicts harm on another person. In tbése, the doing of harm becomes
unnecessary. Whether a person should have abandiedht or not is to be
determined by taking into account the circumstancdsthe case. The
abandonment of the legal right is required whentlineatened harm to the right
of the person in danger is less than the harmntiagtbe caused by the protective
act.

= Secondly, excess of necessity exists when the adcexceeds what is
necessary to avoid a serious and imminent dangehig case, the accused uses
harmful means to protect legal rights that he cowdtireasonably be required to
abandon. Thus, if a fire starts on Farah’s carisheot justified in killing Guled
who refused to give Farah fire extinguisher becauseasonable man could be

expected to let his car burn rather than to kithsone in an effort to save it.

» Finally, excess of necessity exists where the dbgrhis own fault, finds

himself in a situation where he cannot get out afthherwise than by committing
a crime. For example, Aden sets fire to his ownskeoto defraud insurance
company. Aden has no defense of necessity if hakbrento Farah’s house in
searching for fire extinguisher in order to savehdd who unexpectedly entered
the house from the back door. While grabbing the dixtinguisher Aden pushes
off Farah and he falls on a rock and dies. Ademoatake advantage of his own
fault by pleading necessity here. However, excdsaegessity does not exist

when the person for whose benefit the doer actt ilgult, as far as the doer
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himself is not at fault. In the above example ifei\s son, Guled, breaks into
Aden’s house to save the life of a child whom he satering the house from the
back door of the house, he pushes off his dad wés to stop him from entering

the burning house and causes him to fall on a n@&by and which causes his
death by head injury; Guled will be justified fasfaction taken to save the child
and shall not be punished for the death of hisefath as much as he did not

create the calamity by fire nor did he intend tbhs father.

Wherever necessitiprcesa man to do an illegal act, he will be justifiecchese

no man can be guilty of a crime without the wildantention of the mind. Thus
the law necessity dispenses with the things whitieravise are not lawful to be
done. But it is a defence provided that the harre mat otherwise avoidable.
Stephen has cited the case of two drowning memggiing for a plank which
could support only one. If one pushes the other ighben killed by drowning, he
would not be guilty because he left him a chancpicfing another plank and he
did so because @ompulsion by necessityhis case has been discussed by many

and diverse answers are found. The authoritiesaagpeconfuse three situations.

They are:

The actor pushes off a person who is alreadiyhe plank; or

The actor is on the plank and he repulsesadreseeks to push him off,

Both persons reach the plank at the samedimdeone thrust the other aside so
that he may secure the plank for himself.

What Stephen suggested may cover only the lattersttmations and not the first

one.

Excess necessity is not a defense. However, thelfaca person has committed
crime in excess necessity is relevant. It helpsabeused in mitigation of the
penalty. Thus, excess of necessity serves only parteal defense to criminal
liability. In cases where the excess of necesdsylts in causing of death, the

case falls under Art 541(a) for extenuated homicide
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Homicide In Excess of Legitimate Defence: Art 541/1
Article 78 of the Criminal Code lays down certaissential conditions to be
satisfied before the accused claims legitimaterssfe
The aggressor must actually attack or about telattze person who’s conduct is
in question or any another person,
The attack must be unlawful,
The attack could not have been otherwise averted,
The defense is lawful only when the force usecefiel the harm is proportionate
to the harm expected.
An act done in repelling an unlawful attack by pydjpnate means is lawful and
therefore, persons who acted under legitimate defeme not liable to criminal
punishment. However, when their acts do not falamthe essential conditions
for the exercise of the right of legitimate defertbey are not justified and are

punishable. But they are entitled to get mitigatdpunishment.

» Excess of Legitimate Defence: Art 79
There is excess in legitimate defense when thendefeexceeds the limits of
legitimate defense in repelling an unlawful attdzk using disproportionate

means or by doing more than should reasonably be toavert the danger.

A person is said to have used disproportionate medren he causes more harm
than which he reasonably should have caused. Tdusct of defense is not
lawful when the defense is manifestly excessive. iRstance, if Aden shoots
Bishar so as to prevent him from abstracting sonopgaty of minor value, say
watch, the defense is manifestly disproportionadealbise even though he is
entitled to defend his property, he is not entitteddefend it by taking such

extreme measure.

A person is considered to have gone beyond whatewessary to repel the
unlawful attack when he continues to do harm eWeugh this is not necessary

since the assault has already been repelled ideguate manner. In this case, the
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defensive force continues while in effect theraathing to defend or the attack is
sufficiently averted. For example, if Aden strik@gshra after repelling Bushra’'s
attack by knocking him out, the further beatinguidawful because this goes
beyond what is necessary to repel the unlawfutktta

If death is caused by exceeding the limit of leg#te defense, a person who

could the death is liable to punishment under A& (&) for extenuated homicide.

3. Homicide Following Provocation: Art 541/2

Under the Criminal Code, provocation is an extengatircumstance alleging a
total loss of control as a response to anothedsqmative conduct sufficient to
convert what would otherwise have been an aggrdvaieicide into extenuating

homicide.

Provocationis some act, or series of acts, done by the deadtmthe accused,
which would cause in any reasonable person, anlactauses in the accused,
sudden and temporary loss of self-contn@ndering the accused so subject to
passion as to make him or her for the moment nstenaf his mind.

Generally, the defence is controversial becauappears to enable defendants to
receive more lenient treatment because they alldvechselves to be provoked.
Judging whether an individual should be held resfia for his actions depends
on an assessment of his culpability. This is ugutdbted by reference to a
reasonable person: that is, a universal standadétermine whether an ordinary
person would have been provoked and, if so, woakkhdone as the defendant
did. Thus, if the majority view of social behaviould be that, when provoked,
it would be acceptable to respond verbally anthefprovocation persists, then to
walk away, that would set the threshold for theedsé.

But, in Australia, Canada and the UK, the relatiopsetween the defences of
provocation and self-defense has become partigutartentious in cases where
one partner or former partner kills the other. @a &vailable evidence from court
records, critics of the current laws have iderdifeegender bias so that men who

kill their former wives or girlfriends for breakingff the relationship have found
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it easy to claim provocation when compared to wonmeabusive relationships
who kill their abuser and then find it difficult tgse their history of abuse as self-

defence (see battered woman syndrome).

Phil Cleary has been the most publicly visible caimgper on this issue in
Australia. Mr. Cleary's sister was murdered by rafer partner who then claimed
provocation, serving less than four years in j&lefe Tomsen (1994)atred,
Murder & Male Honour: Gay Homocides and the HomaséxPanic Defence,
Criminology Australia, November 1994). Another aowersial factor of this
defence, especially in UK law, is that the provokeast have carried out their act
immediately after the provocation occurred; otheesknow as a "sudden loss of
self control". The controversy comes when it isegskwhat is immediate”. This
argument on the grounds of time still occurs and teused many defendants,
particularly women, to lose their cases on thisugth as they will often wait (in
wife-battering cases) till the husband is asleépv® inR v Ahluwalial992.

* Provocation under Art 541/b:
Provocation as an extenuating circumstance forctime of homicide under the

clause (b) of Art 541 requires the following esgdrdonditions:

1. That there should have been gross provocation fnr@ndeceased to the accused,

. Such provocation should be subjected the accusanytof these conditions:
a. Shock or surprise, or

b. Violent emotion, or

c. Intense passion made understandable and in someedeg

excusable by the circumstances.

* Provocation should be ‘Gross’:

Article 541/b r4equires no ordinary provocation kushould be of such a high
degree as to be qualifies as ‘gross’ provocati@n it must be capable of
subjecting its victim to shock or surprise or viglemotion or intense passion.

All these expressions can be understood by theviollg explanations.



203

Heat of passion:

Heat of passion refers to rage, terror, or furibaged suddenly aroused by some
immediate provocation, usually another person’sdsoor actions. The terms
‘sudden heat of passion’, ‘sudden heat’, ‘suddessipa’, ‘hot blood’ (at. furor
brevig also are used to indicate this state of mindCAtnmon law, the heat of
passion could serve as a mitigating circumstanca murder case that would

reduce the charge to manslaughter.

“To constitute the heat of passion in this requineinieis not necessary for the
passion to be so extreme that the slayer does mmt kvhat he is doing at the
time; but it must be so extreme that for the morhenaction is being directed by
passion rather than by reasofiRollin M. Perkins & Ronald N. Boyce, Criminal
Law, 99, ¥ ed. 1982).

Cool Blood:
Killing in ‘Cool state of blood’ or ‘cold blooded murder’ ingdi that the
defendant’s emotion was not in such an excitee sttt it interfered with his or

her faculties and reason.

Cooling Time:

It is the time to recover cool blood after greatiesment, stress, or provocations,
so that one is considered able to contemplate, pelmpd, and act with reference
to the consequences that are likely to follo@né who controls his temper time
after time, following repeated acts of provocationay have his emotion so
bottled-up that the final result is an emotionaplasion...In such a case ‘the
cooling time’ begins to run not from the earliertgcbut from the ‘last straw’.
...As was the position in regard to the adequacyrof/qration, so the early
holding was the cooling time was a matter of law ttee court.”"(Rollin M.
Perkins & Ronald N. Boyce, Criminal Law 1007 8d. 1982)

lllustrative Case: K. M. Nanavathi vs. State of Medshtra, A.l.R. 1952 S.C. 605
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In this Case Mr. Nanavathi was a naval officer #ng, used to go on the sea for
months on his duty. In his absence his wife Sytleaeloped an illicit intimacy
with one of their family friends Mr. Prem Ahuja. t&f a period of time she
confessed the matter to her husband. Her confesgsidanvathi was made at
about 2 p.m. in the afternoon that she had thistiogiship with the other man.
Nanavathi listened to the whole story silently. i@adter, he took his three
children and dropped them at a Cinema Hall and wehts office and borrowed
some cartridges on some false pretext, loadedistisl @nd went to the flat of his
wife’s paramour at about 4. 30 p.m. He went striaigto the bedroom of Prem

Ahuja and shot him dead after an argument.

On his trial Nanavathi pleaded grave and suddemggadion in his defence. He
could not succeed in his plea because the Coudstisat, there was sufficient
time to cool down between the provocation giverhisywife’s confession and the
act of shooting the victim. The way he went about dtanning to drop his
children at the Cinema and went to fetch his gen gttows that he was operating

with sufficient degree of calculation.

The Court laid down the following guidelines fortelemining the presence valid
provocation:

The test of grave and sudden provocation is, whetheeasonable man,
belonging to the same class of society as the ad¢ydaced in the situation in
which the accused was placed would be so provoked @se his self-control.

In certain circumstances words and gestures maycalsse grave and sudden
provocation.

The mental background created by the previousfabieovictim may be taken
into consideration in ascertaining whether the sgbent act caused grave and
sudden provocation, for committing the offence.

The fatal blow should be clearly traced to theuefice of passion arising
from that provocation and not after the passiondwaed down by lapse of time

or otherwise by giving room and scope for preméiditeand calculation.
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Cooling Down/Boiling Up-Battered Women's Syndrome:

An issue which has received much attention in #ann of domestic violence --
and particularly in situations where women Kkill ithabusers -- isbattered
women's syndrom¢BWS), which is a subcategory of post-traumaticesst
disorder (PTSD). According to Dr. Lenore E.A. WalkiEed.D., battered women's
syndrome is:

"A group of usually transient psychological symptorthat are frequently
observed in a particular recognizable pattern irme who report having been
physically, sexually, and/or seriously psychololiicaabused by their male
domestic partners.”

Development of Battered Women's Syndrome:
BWS develops as a battering relationship unfoldss Ts typically a three-stage
process that includes:
1. Small incidents of verbal and minor physical sbthat begin infrequently but
increase in frequency;

2. Actual acute battering that often cause®asnnjury needing medical attention;
and

3. A cycle where the abuser is contrited to thesad and ultimately teaches the

abused to be submissive and passive toward fuathese.

Recognizing Battered Women's Syndrome:

A woman displaying symptoms of BWS may be apathttigard subjects or
activities for which she used to be enthusiastie, may become involved in drug
or alcohol abuse, and she may also experience etehpldifferent attitudes and
emotions toward her spouse than she did beforalihse began. The importance
in knowing about BWS lies in recognizing predicegbpsychological effects
caused by domestic violence
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Battered Women's Syndrome and the Law:

BWS is now recognized in legislation by many staded is considered when
defending battered wives who kill their spouses.BM/not used as a defense but
more as an indication of the defendant's state owfdnor as a mitigating
circumstance. A reasonable fear of imminent dar(gspecially used in self-

defense) can be proven using BWS.

The issue of provocation is a pure question of taul has to be proved by
subjective test, i.e. the evidence must show thatdefendant actually lost his
self-control. InR v Duffy (1949) 1 AER 932Devlin J. said that

Provocation is some act, or series of acts, donthéydead man to the accused,
which would cause in any reasonable person, anglifctauses in the accused, a
sudden and temporary loss of self-control, rendethre accused so subject to

passion as to make him or her for the moment nstenaf his mind.

Under normal circumstances, the response to theopation will be almost
immediate retaliation. If there is a "cooling-offéeriod, the court will find that the
accused should have regained control, making &$eyuent actions intentional
and therefore murder. IR v Ibrams & Gregory(1981) 74 Cr. App. R. 154 the
defendants had been terrorized and bullied by doeased over a period of time
so devised a plan to attack him. There was no agilef a sudden and temporary
loss of self-control as required Wyuffy. Even the period of time to fetch a
weapon should be sufficient to cool off. kv Thornton (1992) 1 AER 306 a
woman suffering from "battered woman syndrome" werthe kitchen, took and
sharpened a carving knife, and returned to stathbiglband. The appeal referred
to s3 which requires the jury to have regard toefgthing both said and done
according to the effect which in their opinion ibwd have on a reasonable man".
The appellant argued that instead of considerimgfitil provocation, the jury
should have considered the events over the yeadsig up to the killing. Beldam

LJ. rejected this, saying:
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In every such case the question for the jury isthdreat the moment the fatal
blow was strucked the accused had been depriveth&rmoment of the self-

control which previously he or she had been abkxtrcise.

But in R v Thornton (No 2J1996) 2 AER 1023 after considering new medical
evidence, a retrial was ordered and the defendastomnvicted of manslaughter
on the ground of diminished responsibility. Simyain R v Ahluwaliah (1992) 4
AER 889 a retrial was ordered. The defendant hadgubpetrol over her husband
and set it alight, causing burns from which he di¥hen the defence of
diminished responsibility on the ground of "battereoman syndrome" was put,
she was convicted of manslaughterRrv Humphreys(1995) 4 AER 1008, the
defendant finally lost self-control after years aljuse and stabbed her partner.
She pleaded that the final words had been the dtratvbroke the camel's back.
The conviction for murder was held unsafe becabgedccused's psychiatric
condition stemming from the abuse should have ladteibuted to the reasonable

person when the jury considered the applicatiathefobjective test.

R v Ahluwaliah became a land mark case in which the expressioropation
was given another dimension by interpretation. Tdaerts opined that,
provocation, at times, instead of cooling down wite passage of time may make
the victim boil up and finally loose his/her setfntrol. Medical experts observed
that this is possible especially when a person lbe®n a victim of prolonged

physical and mental abuse.

» Adequate Provocation:

This is the idea of extenuating circumstances. yOnertain kinds of
circumstances will reduce the crime in terms ofrdeg The reasonable person
standard is used to determine if there's a reasofedief in being of danger of
losing one's life or suffering great bodily harmheTlaw on this point also
recognizes the frailty of human nature (reactinthaut thinking). The following

table might be instructive by giving examples oéauiate provocation:
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Adequate: Inadequate:
serious fights scuffles
sudden passion with no time to cool oiff  slappnghoving
istol whipping, fists in face, stagger| )

insulting gestures

body blows
waiving a gun around abusive words
The last example of waiving a gun around mightriaelequate also. It depends on

situation.

> Punishment for Extenuated Homicide:

The penalty under this provision is simple impris@mt not exceeding five years.

3.2.3. Ordinary Homicide: Art. 540

Ordinary homicide is the third type of intentior@micide under the Criminal
Code of FDRE 2004. Article 540 doesn't define ‘oiaiy homicide’, but simply
says that it refers to those cases that fall neithder the category of aggravating
homicide within the meaning of Art 539 nor undee ttategory of extenuating
homicide as per the provisions of Art 541 criminale to be punished as cases of
ordinary homicide.

The Court has to very carefully follow the rule efcluding the case from the
ambit of Articles 539 and 541 in order to bring tase under ordinary homicide.

The following important guidelines can be helpful.

. Excluding the case from the scope of Art. 539The presence of
anyone or more of the aggravating circumstancesdlisnder Art. 539 itself is not
sufficient to qualify the kiling as aggravated hoimde. But any such
circumstance/should indicate or suggest that the criminal is eptionally

cruel, abominable or dangerous perso®therwise i.e. if such element is any less
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serious than what is described under this artibke case is likely to fall under the

scope of ordinary homicide under Art.540.

* Excluding the case from the scope of Art. 541This may arise from a
situation where provocation is pleaded as an ext#my circumstance but the
same is not in face proved to the quality requivgdhe Art 541/b. This means
that if the provocation claimed is not serious ajioto be described as ‘gross’ the
defendant is not entitled to the benefit of exteedehomicide. Such a case falls

under the purview of Art.540.

»  Punishment for Ordinary Homicide: Rigorous imprisonment from 5 years

20 years.

3.2.4. Negligent Homicide: Art. 543

Negligent homicideis a charge brought against people, who by inaciibow
others under their care or presence intentionalydie. This offense mostly
concerns itself with the death of small infantsbildren, the handicapped, or the
elderly. An example of such a case is when an lgidegrson is allowed to
accumulate bedsores, as they are not helped @utadich or bed for a prolonged
period of time and die as a result of necroticugsdf a more able person, often a
son or daughter, were present or expected to s=preluring the time when the
elderly person was accumulating bedsores, theybeapund liable of negligent
homicide, as their inaction and blatant disregandHuman life resulted in the

death of someone under their care.

Negligent homicide generally only applies if a patt of negligence resulted in
the death of the individual. Turning one's backaarhild while he/she falls into a
well, while tragic and a result of a moment of ngghce, would be considered a

horrible accident and a hard lesson, not negligerhicide. This offense is
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considered less serious than that of the first sgmbnd degree murder, in the
sense that someone guilty of this offense can éxpewre lenient sentence, often

with imprisonment time comparable to manslaughter.

Within the meaning of Art 543/1 of the Criminal Ggda negligent homicide is
committed where a person:

1. Causes the death of another,

2. With negligence, i.e. a state of mind that haslefined under Art 59

Advertent negligences acting without the consciousness that illegad a
mischievous effect will follow but with the hopeaththey will not and often with
the belief that the actor has taken sufficient autions to prevent their
happening.Inadvertent negligences acting without the consciousness that the
illegal and mischievous effect will follow, but gircumstances which show that
the actor has not exercised the caution requirddrf and that if he had would
have the consciousness that imputability arises filte neglect of the civic duty

of circumspection.

lllustration:

Where a chemist gives expired date medicine tatiemt and the patient dies, the
chemist would be liable for causing death by neglige because he has failed to
exercise due caution to ascertain whether thaamedthat he was giving was
expired or not.

» Rash Driving:

Sub-article (2) imposes an enhanced punishmenase of negligent homicide
committed by professionals like doctors and drivens others having a
professional duty.

In cases relating to rash driving it is the dutytha# driver to drive his vehicle at a
speed which will not imperil the safety of othesng the same road. In order

to hold a driver criminally liable it must be praléhat a collision was entirely or
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at least mainly due to rashness or negligence ermpant of the driver. It would
not be sufficient if it was only found that the ased was driving vehicle at a very
high speed. A person driving a car has a duty tgrobthe car, he iprima facie
guilty of negligence if the vehicle leaves thadand dashes into a tree and it is
for the driver to explain the circumstances undaicty the car had left the road.
Those circumstances may be beyond his control,naa exculpate him, but in
the absence of such circumstances, the fact thatathleft the road is evidence of

negligence on the part of the driver.

Where due to collision of a vehicle injury or de@hcaused, it cannot be taken
for granted that the driver of the vehicle involvadhe accident was guilty of the
crime. There may be exceptional cases where tlegeslipsa loquiter(the thing
speaks for itself) applies. Ordinarily it is foretiprosecution to establish the guilt
of the accused beyond reasonable doubt. Speed @&onet the criterion for

deciding rashness or negligence on the part ofitiver.

Punishment for Negligent Homicide:
1. In normal cases: Simple imprisonment for 6 months o fine from 2,000
Birr to 4,000 Birr, when the case falls under the sub-article (1)cage that does
not involve the professionals and where the victaresnot more than one it falls

under this sub- article.

In cases of Professionals: Simple imprisonment fdk year to 5 years andine
from 3,000 to 6, 000 Birr, where the negligent homicide is committed by a
person such as a doctor or driver, who has a mioiesl other duty to protect the

life, health or safety of another.

2. In cases involving several victims: Rigorous imprisnment from 5 years
to 15 years_andine from 10,000 Birr to 15, 000 Birr,in the following cases:
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« Where the negligent act of the criminal causes dbath if two or more

persons, or

 Where the criminal has deliberately infringed espreules and regulations
disregarding that such consequences may follow, or
 Where the criminal has put himself in a state oésponsibility by taking

drugs or alcohol.

Death Caused Without Intention or Knowledge:

The crime of homicide presupposes an intentionrmwhkedge of likelihood of
death. In the absence of such intention or knovddtig crime committed may be
either ‘common willful injury’ (Art 556) or ‘gravevillful injury’ (Art 555) as the
case may be. These are the cases of unexpecteeéqoenses during the

commission of an unlawful act. Such instances negdbthe following:

Where the death is attributed to an injury which the criminal did not
know would endanger life or would be likely to caus death, and which in

normal course of things would not produce such coesgjuences.

lllustration one:

‘A’ a land lord employed a labor&’ to work in his land:B’ was not working
actively to the satisfaction 6A’. Dissatisfied and irritated by the lazy manner in
which ‘B’ was working‘A’ went up to him and gave him a few blowg!
complained of severe pain in his stomach and tostiprise of‘A’ he died
eventually. Not known téA’, ‘B’ was in fact suffering from diseased spleen. In
such patients even small injuries can produce skterbleeding that can even kill
them. The small blows given by the accused on igignv caused rupture of the
diseased spleen and that resulted in the deatheofittim. Here,A’ cannot be
held liable for either intentional homicide or nigght homicide since his

foresight of consequences was in no way directedhé causing of death.



213

Therefore, he should be reasonably held liable hatever he intended to do i.e.

causing common willful injury.

lllustration two:

Alex picked up an argument with a shopkeeper Kawdar the quality of an article
he purchased from him. The argument got seriousAdexr picked up a stick
lying there and gave a blow on the head of Kadme Blow caused an injury on
his scalp which resulted in profuse bleeding thatame uncontrollable. Kadir
was quickly taken to hospital by Alex himself whére died. The doctors found
that Kadir was a hemophiliac (whose blood does ahatt easily that results in
excessive loss of blood) and that's why his blegaiould not be controlled. Here
in this case Alex can be held liable for causingvgrwillful injury but certainly
not for any type of homicide since a blow on thadevould not in the normal
course of things cause death and Alex neither dg@mor knew that his act
would cause kadir's death. From the circumstantélseocase we can reasonably
infer that he wanted to give kadir a blow with tteck which could at best be

expected to cause a grave willful injury to thetinic

2. Where an unintended consequence had been producedccaentally

during the commission of another unlawful act.

lllustration:

Alemayehu and Cherinet were neighbours and wereeliing over an issue on a
dark night. When the argument grew intense Alemayebk a stick and aimed a
blow at Cherinet. Suddenly, Cherinet’'s wife caméeatween to save her husband
from the blow. She was carrying a two month oldlcthin her hands.
Unfortunately and to the surprise of Alemayehu ibh@v landed on the child’s
head causing its death immediately. Here, Alemayesmnot possibly be held
liable for any type of homicide either negligent intentional because had the
blow fell on Cherinet it could have caused onlyirgary but not death. Therefore,

he should be held liable for causing common/or grailful injury as this was



214

what was in the intentions of the accused. It ificdilt to attribute even
negligence to Alemayehu since the interference loérldit's wife was totally

unexpected and it was a dark night which maddficdit to see things properly.

Homicide a Causing Death of a Person other than thBerson Whose Death
Was Intended:

Where an act is in itself criminal, the doing o# tct is a crime irrespective of the
individuality of the person harmed. It is commorowihedge that a man, who has
an unlawful and malicious intent against anothet, amattempting to carry it out,
injures a third person, is guilty of what the lageths malice against the person
injured because the criminal is doing an unlawftt| and that which the judges

call ‘general malice’ and that is enough.

The English doctrine of ‘transfer of malice’ or theansmigration of motive’ is
the basis of this principle. Here'&’ intends to kill'B’ but kills ‘C’ whose death
he neither intended nor knows to be likely to catise intention to kilfC’ is by

law attributed to him.

lllustration:

If ‘A’ aims his shot @B’ but it missesB’ either becaus®’ moves out of the
range of the shot or because the shot misses theand hitsC’, whether within
sight or out of the sigh\’ is deemed to have HI€’ with the intention to Kkill

him.

Transferred intention occurs when an injury intehtte one falls on another. The

doctrine or subject to the following qualifications

1. The harm that follows is to be of the same kiflde reason is that otherwise too

great violence would be done to the doctrinengins reaand to the wording of
the statute under which the charge made. One cdenobndemned if himens
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rea relates one crime arattus reudo different crime because that would be to
disregard the requirement of appropriatens rea

2. Since the law of transferred malice does nqiatise with the need of proof of the
usualmens redt follows that defences in effect transferredhatihe malice. Thus,
there is no guilt if intended force lawful, unleds accused was criminally

reckless or negligent in respect of the actualmict

3.2.5. Infanticide:

The tragedy of maternal filicide, or child murdey Imothers, has occurred
throughout history and throughout the woilldaternal filicide isdefined as child
murder by the mothemmfanticide ischild murder in the first year of life. The term
neonaticide wasoined by Resnick to describe murder of an infeititin the first
24 hours of life. Almost all neonaticides are cortteal by mothers. Neonaticidal
mothers are often young, unmarried women with un@drpregnancies who

receive no prenatal care.

» Psychiatry and Infanticide:

According to psychiatric findings, the filicidal riers had frequently
experienced psychosis, depression, suicidal temeignand prior mental health
care. Their mean age was in their late 20s. Some diagnosed with personality
disorders and some had low intelligence. Significkie stresses were often
noted. A recent study show that mothers foundgadty by reason of insanity in
two U.S. states, but the perpetrators were oftepredsed and frequently
experienced auditory hallucinations, some of a camarntype. Over one third of
the homicides occurred during pregnancy or thepaogim year. Almost all the
mothers hadiltruistic or acutely psychotic motiveg small New Zealand study
that interviewed the mothers after their filicidesind that psychotic mothers who
had committed filicide often killed suddenly wititomuch planning, whereas
depressed mothers had contemplated killing of tblildren for days to weeks

prior to their crimes.
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= Socio-economic Reasons for Infanticide:

Mothers who were poor, socially isolated, full-ticaregivers, who and were
victims of domestic violence or had other relatldpsproblems, were found
among the perpetrators of infanticide. Disadvardasgeeioeconomic backgrounds
and primary responsibility for the children weraroaon reasons for infanticide.
Persistent crying of child factors were sometimescipitants for the filicide.

Some mothers had previously abused the child, vatiiers were mentally ill and
devoted to their child. Neglectful or abusive maoghevere often substance
abusers. Many of the perpetrators had psychosmses&on, or suicidal tendency.

Some of the abusive mothers were rape victims.

= [nfanticide Laws:

Infanticide laws often reduce the penalty for mash&ho kill their children up to
one year of age, based on the principle that a wowtago commits infanticide
does so becausthe balance of her mind is disturbed by reasohafnot having
fully recovered from the effect of giving birth tbe child" . The British
Infanticide Act of 1922 (amended in 1938) allowsth&rs to be charged with
manslaughter rather than murder if they are suffefrom a mental disturbance.
The law was originally based on the outdated canegfactational insanity, but
the public's desire to excuse sympathetic womesezhueluctance to alter the
law after lactational insanity was discredited. WWonconvicted of infanticide
often receive probation and referral to mental theateatment rather than

incarceration.

Approximately two dozen countries currently havéairicide laws (Australia,
Austria, Brazil, Canada, Colombia, Finland, Germdaaseece, Hong Kong, India,
Italy, Japan, Korea, New Zealand, Norway, PhiligsinSweden, Switzerland,
Turkey and the United Kingdom. The majority of thegions that have infanticide

laws have followed the British precedent and desgehe penalty for mothers



217

killing children under one year old. However, tlegdl definition of infanticide
varies among countries. The murder of childrenaipge ten is included in New

Zealand.

» The Ethiopian Law on Infanticide:
Under the Art 544/1 of the Criminal Code, to congé a crime of infanticide the
following essential elements must be fulfilled:
1. There should be an intentional killing of an infant
2.By its mother under either of the two conditions:

A. while she is in labour, or

B. while still suffering from the direct effects ofdaur
The second sub-article of this provision excludgsritional or negligent killings
by mothers for any reasons other than specifigtierfirst sub-article i.e. killings
not connected with problems that could arise dungsubsequent to labour.
These mothers are triable under the ordinary piavssrelating to homicide (Arts
538-543).

Sub-article (3) of this provision speaks about plaeticipants in the infanticide
other the mothers. These participants in whichesagracity they might have
participated in this crime. Principals or instigat@r accomplices, they shall be
governed by the general provisions relating to loiei They are not entitled to

the benefits of extenuation under this provision.

> Punishment for Infanticide:
1. Simple imprisonment for the completed crime, having regard to the
circumstances of the case.
2. Mitigated punishment under Art 180 for an attempted infanticide, if the infant

has suffered no injury after the attack by the ranth
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3.3. Examination of the Ethiopian Law of Homicide:

3.3.1. Ato Abayneh Gebreselassie V. The Atteey General, Supreme
Imperial Court, (1963 G.C.)

Tahsas 27, 1956 E.C. (Dec. 25, 1963 G.C.); JustMesG. Debbas, Ato Haile
Aman and Ato Tessemma Negede: __ This is an apgeaist the conviction and
sentence of the High Court (First Criminal Divisjodated 24 Ter, 1950, in
Criminal Case No. 661/49, whereby the appellant viasnd guilty of
murder......

As stated by the eye-witnesses, the deceased wad twying and screaming in

her house; then she ran out from the house andtdléede neighbor’s house to

which appellant pursued her and dragged her othdaloor and stabbed her at
the doorsteps. The postmortem examination revetlatl there were scars of

beating and hitting on the dead body ......... The appébtarted indeed, after he
had stabbed his wife, to cry and weep regrettingly... The husband beat his

wife first, she ran away to the neighbors, and imsyed her, dragged her out and
stabbed her at the doorsteps of the neighborsthemdstarted crying like a child,

after he realized what he had done........

3.3.2. Ato Leggesse Tumtu and Agraw Mametcha Attorney General,
Supreme Imperial Court (1964 G.C.)

This is an appeal against the conviction and sesterf the High Court (First
Criminal Division) dated 23 Megabit, 1955, in Criminal Case No. 461/53,
whereby both appellants were convicted of murdetreoy to Article 522 of the
P.C.E. of 1957, and sentenced to death.

It is important to emphasize ever since the begmrhat there is not much to

discuss in this appeal regarding the question otiction. Both appellants were
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convicted on the strength of their own confessmithe police. The murder was
considered as aggravated in that the beating weesated and the deceased had
been wounded in six different places, and finallgddas a result of intracranial
hemorrhage caused by the inflicted wounds. The tGmnsidered this beating as
brutal and passed death sentence on both appellants

Conviction confirmed.

Group Project:

After carefully reading Arts 538-541, 543 of their@inal Code, try to place At
Abayneh within the proper provision governing haoiéc Would it help to kno
that the same court that decided Ato Abayneh caise held in the case of A

14

Leggesse Tumtu and Ato Argaw Mametcha v. Attornegnéal, Suprem
Imperial Court, Crime.App. No. 643/55 (1964 G.C.);

Critical Thinking:
Why does Art. 540 not mention Art. 543?

Review Questions:

1.Do you find any particular order among Arts. 538-5d4nd 5437

2. Are all intentional homicides punishable? (8eg, Art. 64 P.C.E.) May a death
sentence be executed upon court order alone?
3. What degree of negligence constitutes “crilmimegligence” to bring the cage
under Art. 543?

Case Problem 1:

‘P’ and ‘Q’ were neighboring owners of land. Thevas an altercation betwegn

them due to ‘P’s servants throwing agriculture washto ‘Q’s lands. ‘Q’ and hi

o

sons got irritated and picked up arguments witl $&rvants ‘Q’ tried to persuaye

‘P’ and his servants not to throw wastes into thieild and to have the mattér
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settled amicably through negotiations. Yet ‘P’ veamoyed with the conduct ¢
‘Q’s sons and picked up a physical fight. As ‘Pdams servants were at wo
they had sticks and spades with them. ‘P’ inflicted blows on the head of ‘Q’
eldest with a spade and he fell down. There aRegave two more blows to hir
and he died.

1. How do you decide the ‘Killing’ occurred becausfea sudden fight, wher
there was no previous enmity between the offendértlae deceased?

2. Is there any defense for ‘P’ and their servanthe above case? Explain.

"

—

U

Case Problem 2:

‘H and ‘W’ were married for 5 Years. They usedhave quarrels very often du

to the nagging nature of ‘H’ the husband. Finally’ ‘the wife got tired of hef

husbands treatment and went to live with her brotB& family leaving her

husband. ‘H’ waited for sometime under the belieftt'W’ would return back tqg

him on her own. But she didn’'t. ‘H’ then decidedgo and pursue her to conje

back and live with him. On the fateful day he wamhis brother-in-law’s hous

e

A1%

and started pleading with his wife ‘W’ to come backhim and otherwise h
cannot live without her. However, ‘W’ persisted tiishe did not like to rejoi
him. There upon the husband dragged the wife witheav to take her eve

against her will. ‘W’s brother ‘B’ was sitting ithe same room and was cultti

apples to give to his children. When he saw hisesibeing dragged by hegr

husband he gave a blow with knife to ‘H’, whichuked in his death.

g

1. Does the conduct of ‘H’ against his wife amotmany crime? If so, how is [

defined in the Penal Code? Mention the essentfalsuch crime referring to th

relevant articles.

2. Did the brother ‘B’ have any right to react inch a way to the situation '[
r

which his sister was? If so, what are the pringgeverning such a right? Re
to the appropriate provisions of law.

Case Problem 3:

Selinaand her boyfriendbamwere living together for several years bef&am

moved out after a series of violent rows. On theafahe occurrenc8elinawent
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to a party. She was feeling upset due to her separitom her long time boy
friend. In the party she had several drinks wisam arrived there with anothejr
girl. Selina saw them laughing and came to the conclusion they were
laughing at her. She picked up a heavy beer mughan8am over the heag

several timesSamwas killed by her violent attack.

—

1. What would the prosecution be required to proverder to establish tha
Selinawas guilty of homicide ofanf?

2. Explain the issues that could be raised@lina’s defenceto the charge o
homicide and state whether you think the defencaldveucceed. List out th\L
principles governing such a defense.
Case Problem 4:

While walking down a rural road, Abel and Baker eapon Victor, obviously

—

intoxicated, lying on railroad tracks running pé&rhto the road. Abel saisd "L¢
him lie. Don't touch him," but Baker dragged thennwf the tracks onto th

14

shoulder of the road. Abel and Baker went on th&iy. 15 minutes passed;a

train came by; Victor is not harmed, though he wdohve been killed if Bakg

-

had not moved him. 30 more minutes passed; Viag@wls onto the roadway i

—J

front of an oncoming truck; Victor was struck aritlekl because the driver wds
speeding and not paying attention. Discuss thelityalmf Abel and Baker for
Victor's death.

Can Abel and Baker be prosecuted for the death iofok? If yes, on what]
charges? Discuss in detail.

If no, why? Explain clearly.

Concurrence of ‘Act’ and the ‘Intent’- Case Analysks:

THABO MELI v. REGINA
Judicial Committee, Privy Council, 1 All Eng. Rep.373 (1954)
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The judgment of their Lordships was delivered by LoreidR The four appellants
in this case were convicted of murder after a tgfore Harragin, J., in the High
Court of Basutoland, in March, 1953.

It is established by evidence, which was belieasd which is apparently
credible, that there was a preconceived plot onpédue of the four accused to
bring the deceased man to a hut and there toikitl &nd then to fake an accident,
so that the accused should escape the penaltigdoract. The deceased man was
brought to the hut. He was then struck over thelheaccordance with the plan
of the accused.

There is no evidence that the accused then belithetche was dead, but their
Lordships were prepared to assume that they daljtas only on that assumption
that any satiable case can be made for this appealaccused took out the body,
rolled it over a cliff, and dressed up the scementike it look like an accident.
Obviously, they believed at that time that the m&s dead, but it appears from
the medical evidence that the injuries which heeikesdd in the hut were not
sufficient to cause the death and that the finalseaof his death was exposure

where he was left at the foot of the cliff.

The point of law which was raised in this case lbarsimply stated. It is said that
two acts were necessary and were separable: tirstattack in the hut; and,
secondary, the placing of the body outside aftedwalt is said that, while the
first act was accompanied Inyens reait was not the cause of death; but that the
second act, while it was the cause of death, wasacaompanied bynens rea
and on that ground it is said that the accusedcateuilty of any crime except

perhaps culpable homicide.

It appears to their Lordships impossible to divide what was really one
transaction in this way. Their is not doubt that #tcused set out to do all these

acts in order to achieve their plan and as parthaf plan; and it is much too
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refined a ground of judgment to say that, becausey twere under a
misapprehension at one stage and thought that ¢udity purpose had been
achieved before in fact it was achieved, theretbey are to escape the penalties
of the law. Their Lordships do not think that tiésa matter which is susceptible
of elaboration. There appears to be no case aih®outh Africa or England, or

for that matter elsewhere, which resembles thesptes

Their Lordships can find no difference relevanttie present case between the
law of south Africa and the law of England, andytlaee of opinion that by both
laws there could be no separation such as thawlorh the accused contend, as
to reduce the crime from murder to a lesser crimetely because the accused
were under some misapprehension for a time duiieg dompletion of their

criminal plot.

Their Lordships must, therefore, humbly advise Mjesty that this appeal

should be dismissed.

PALANI GOUNDAN v. EMPEROR
1920 Madras 862, India

...... The accused struck his wife a blow on her head wighoughshare, which,

though not known to be a blow likely to cause dedalld, in fact, render her

unconscious and believing her to be dead, in dal&y the foundation of a false
defence of suicide by hanging, the accused hangedrha beam by a rope and
thereby caused her death by strangulation, awdstheld by the Full Bench that
the accused was not guilty of either murder orpable homicide not amounting
to murder as the original intention was not to eatisath but only to cause injury
and the second intention was only to dispose afppasedly dead body in a way

convenient for the defence which the accused wastdb set up.........

Questions:
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1. Are the Thabo Meli and Palani Goundan cases dishgble? What i
the defense theory being argued in both cases?hWadgment do you agrep
with? Does Art. 60(1) P.C.E. helps in clarifyingetbonflicting holdings in thes

1%

cases?

R —
2. Does the wording within Arts. 57-61 P.C.E. implyetmecessity o

concurrence between “act” and “intent” or “negligeh in order to constitutg

criminal liability in Ethiopia?

offenses” as considered in Arts. 60-83 a

Important:  “Concurrent

fundamentally different concept from concurrenceveen “act” and “intent”.

Case Problem:
Addisu and Bereket met each other in a drunkere stadl they started to quarrgl,
during which they abused each other. All this ldster half an hour when
Bereket ran to his house which was located neanycame back with a heayy
iron rod and struck a violent blow on the left tdenpausing instant death.
1. Make the case against Bereket.

2. Does Bereket have any defence?

Support your case with relevant provisions of land aufficient reasoning.

Section.4. Crimes against Persons

The principles relating to crimes against persod &aealth are laid down in
Article 553. Intentional or negligentcausing of bodily injury or impairing of
another’s health no matter whatever means or mamsedt is punishable under
this part of the Code. Causing of any manner oftsdever including bodily
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assaults, blows, wounds, maiming, injuries or hana all damage to the physical
and mental health of an individual is prohibitetiefefore, injury under the Code

means both ‘physical’ and ‘mental injury’.

Mental or Non-physical injury:

Non-physical orpsychiatric injurycan be considered causing of willful injury,
although there must be medical evidence of therynflArt 554). This is a
confirmed principle of many legal systems. Thedwaiing two Irish cases are
illustrative. In the first case, the accused, dy@nthree month period, who had a
substantial record of making offensive telephonés ¢da women, harassed three
women by making repeated silent or heavy breattefgphone calls to them at
night. This caused his victims to suffer psychaiithess. Similarly, in the second
case, the accused could not accept the decisioa wbman to terminate a
relationship, so he harassed her over an eighthmmgriod by making silent and
abusive telephone calls, distributed offensive gandthe street where she lived,
appeared unnecessarily at her home and place ok, wook surreptitious
photographs of the victim and her family, and seet a menacing letter. The
victim was fearful of personal violence was diagrtbas suffering from a severe
depressive illness. The best medical practice tamepts a link between the
body and psychiatric injury, so the words ‘causibgdily injury’ cover
recognized psychiatric illnesses, such as an anxeta depressive disorder,
which affect the central nervous system of the bdtlywever, to qualify, those
neuroses must be more than simple states of fegroblems in coping with

everyday life, which do not amount to psychiathicasses.

4.1.Grave Willful Injury: Art. 555

The expression ‘grave or serious injury’ covers tbidowing types of injuries
within the meaning of clauses (a) to (c):
» Wounds that endanger life

» Injuries that jeopardize physical or mental health
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= Maiming of body or one of the essential limbs ofl{o

» Disabling body or limbs

= Grave or conspicuous disfiguration of a person

= Infliction of any other injury or disease of a ®&r$ nature
PunishmenBimple imprisonment not less than 1 year to rigeriowprisonment

not exceeding 15 years.

4.2. Common Willful Injury: Art. 556

All other injuries to the person other than thobkat tfall under the specific
descriptions under Article 555 are common willfajuries. The injury, at the
same time, should not be too trivial as has beemtioreed under Art 560 under
the head of assaults. Causing of common willfulirigs is punishable only upon

the filing of a formal complaint.

» Punishment:
1. Simple imprisonment not exceeding lyeafioe.(Art. 556/1)
2. Simple imprisonment of 6 months up to 3 years, whtfte causing of
common willful injury is accompanies by the follaowg specific aggravating
circumstance:

Use of poison, a lethal weapon or any other instémntncapable of

inflicting injuries
Breach of professional or any other duty

The victim is weak, sick or incapable of defendimigpself

Expert Evidence as to the Nature of Injury: Art. 554
In cases where there is a doubt regarding to theeaf injury i.e. whether it is
grave injury or common injury, the court may call fin expert forensic medical

assessment to assist its decision.
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Extenuating Circumstances: Art. 557
The punishment for causing willful injuries shalbtnexceed 2 years of
imprisonment or fine not exceeding 4,000 Birr, ire tpresence of any of the
following extenuating circumstances:

= EXxcess of necessity (Art 75)

= Excess of legitimate defence(Art 78)

» Existence of understandable circumstances like:
v Gross provocation, or
v Shock, or
v Influence of a surprise, or
v" An emotion or passion
-which may be excusable to some extent.
= At the request or with the consent of the victim
Here such consenting victim should be the one vépalle of understanding the
action and its consequences and should have cedstntn injury forbidden by
law or offending public decency.
However, if such a victim is partially or complstehcapable of realizing the
consequences of his request or consent due tareggal or other conditions the

punishment shall extend up to simple imprisonmenexceeding 4 years.

= Where a person intending to cause a common injays&s grave injury
through criminal negligence, he shall be liablestmple imprisonment ranging
from 6 months to 3 years (Art 558).

4.3.Injuries by Negligence: Art. 559

Common injuries caused to person or health by gegtie are treated under this
article. When it is grave this crime is punishalipon an accusation, but
ordinarily when the injury is common it is puniskabnly upon a complaint filed

by the aggrieved party. The nature of the injurgaesermined in accordance with
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articles 555 and 556(Aart559/3). The punishmemtth® injuries caused by
negligent is of two different degrees:

1. Simple imprisonment not exceeding 6 months or finaot exceeding 1,000
Birr , if the injury is caused by persons other thanrwprofessional duty.

2. Simple imprisonment of not less than 6 months andirfe not less than
1,000 Birr where the injury is grave within the meaning of B55 and is caused
by those who are under a special or professiortgl du

Having regard to the standard of care and caugqnired by Art 59/1 Para 2, the
degree of punishment is fixed. People who are bdundheir professional or
special duty to protect life or health of persome @&xposed to a greater

punishment.

4 4 Assaults: Art 560

Meaning:

Whoever makes any gesture, or any preparatiomdirtg or knowing to be likely
that such gesture or preparation will cause angqrepresent to apprehend that
he who makes that gesture or preparation is alwousé criminal force, to that
person, is said to commit an assault. An assawdbismitted when one person
causes another to apprehend or fear that forckbostdo be used to cause some
degree of personal contact and possible injury.rdmeust be some quality of
reasonableness to the apprehension on the patieo¥ittim. If the physical
contact is everyday social behaviour such as adiaka or friendly pat on the
back, this is acceptable even though the victim hreye a phobia although, if the
defendant is aware of the psychological difficuttyis may be converted into an

assault if the intention is to exploit the conditiand embarrass the victim.

Normally, both the one making the threat and thetimi must be physically
present because, otherwise, there would be no imateedanger. However, if a

mobile phone is used to transmit the threat (whebhally or by a message) and,
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from the words used, the victim reasonably undedstathat an attack is

imminent, this may constitute an assault.

In criminal law, a common assault is a crime whiea tlefendant either puts
another in fear of injury or actually commits atbag. A batteryis an assault
whereby any physical force of adverse nature isadgt applied to the person
(body) of another, or to the dress worn by himecliy or indirectly. Every
battery includes an assault but not vice versather words, within the common
meaning of an assault there is no actual use e&for violence, there is only a

threat to use force or violence.

However, according to Art 560 of the Ethiopian dried Code the crime of
assault is not defined. But the wording of thecttiindicates that the article
covers both the assaults without use of actuaéwité and actual violence too, but
without causing bodily injury or impairment of htéhal Art 560/1 Para 2 says that
simple bruises, swellings, or transient aches aaithgare not held to be injuries
to the person or health and thereby implies thegehare the kind of injuries that
may be covered by this provision.

The moral ingredient of this crime is that this fearsnhave been caused either
intentionally or recklessly (Art 553).

Assaults are punishable only upon a complaint.

» Punishment for Assault:

1. Fine not exceeding 300 Birr, in ordinary cases,

2. Simple imprisonment not exceeding 3 months, inoslrcases.

3. Punishment under Art 840 of Petty Code, in casesinbr crimes that do not
come under the Art 560/1.

4. Reprimand or warning for the future on either o tivo parties or both of

them, where the victim has returned assault faadss

Review Questions:
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1. Note the differences between the crimes of graltul injury, common willful
injury and assaults.
2. What is a ‘mental injury’? Is this clear fronetprovisions of Article 5537

3. Do you think that the provisions of Articles 586d 560 are clear enough||lo

distinguish the difference between a common inang a serious assault?

Brain storming!
Are the injuries caused by defective or dangeroodyxts like drugs, cosmetigs
and other consumer goods punishable under thioseuftthe Criminal Code? If

not what is the remedy for these injurues?

Section.5. Crimes against Women and Children:

5.1. Constitutional Principles Relating to the Pro¢ction of Women and
Children:

Ethiopia has ratified international human rightsieentions and treaties that are
legally binding and that form international law. efrhConvention on the
Elimination of All Forms of Discrimination Againdomen (CEDAW), which
provides the foundation for reproductive rightsprge such notable convention.
The Tehran Proclamation, the International Confegeron Population and
Development (ICPD), the Fourth World Congress onnm#&b, and the 2000
United Nations (UN) Summit are some of the majaufes at which national
governments have expressed their commitment toawnpy the status of women
in society. These and other international initi@si\have yielded wider recognition
of individuals’ rights to lead safe and responsit#@productive lives and have
underscored the responsibility of governments tioomby respect those rights but

also to create the legal and policy environmentteir realization.
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In reference to abortion, the international comryuhas pledged commitment to
reducing the need for abortion through expandirgjienproving family planning
(FP) services and, where the laws of the land alfmaviding women with high-
guality abortion care. Furthermore, at the fiveryeaview of the ICPD, there
were calls for governments to consider reviewingslahat contain punitive
measures against women who undergo illegal abattiGovernments have also
agreed that, in circumstances where abortion isgainst the law, health systems
should train and equip providers and take meastgesnsure that abortion
services are safe and accessible. Additional meastor safeguard women’s

health are also required.

At the UN summit in 2000, governments of the worddified the Millennium
Development Goals (MDGs) as an international tawl ieducing poverty and
improving the standard of living in the developingrld. One of the eight MDGs
is to reduce the maternal mortality rate by 75%n(fr1990 levels) by the year
2015. Preventing unsafe abortion is one of the fwategies for reducing
maternal mortality that was endorsed by the Wortlkh Organization (WHO)
in 2004.

In response to these developments at the global &wd changes in social and
gender relations within the country, the governmeinthe Federal Democratic
Republic of Ethiopia (FDRE) has reviewed its lawsl golicies within the last

decade.

Articles 14, 15, and 16 under Section | (Human Riglf the Constitution refer
to the rights to life, liberty, and security of thperson. Article 35 refers to
women’s equality with men and their rights to imf@tion and the capacity to be

protected from the dangers of pregnancy and chtlubi

The Women'’s Policy recognizes the low status aambritd women in Ethiopia

and elaborates on the unacceptably high level ¢émal mortality, high fertility
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rates, low use of contraceptives, harmful tradalopractices such as female
genital cutting and early marriage, and dispropaostely high illiteracy rates. It

also describes how the laws of the land negatiedfgct women’s status in

society. The strategies for improving women’s satwtlined in the policy

include informing and educating the community omntfal traditional practices

and ensuring women'’s access to basic health caremformation on FP methods.
The policy also states that “...conditions wherebynea can have effective legal
protection of their rights shall be facilitated.”

Art 35/4 of the Constitution of FDRE, 1995 “The State shall enforce the right
of women to eliminate the influences of harmful tonss. Laws, customs and
practices that oppress or cause bodily or mentah ha women are prohibited.”
Art 36/1 the Constitution of FDRE, 1995 “Every child has the right:

To life;
To a name and nationality;

To know and be cared for by his or her parentggallguardians;

o0 w >

Not to be subjected to exploitative practices,heito be required nor
permitted to perform work which may be hazardousaymful to his
or her education, health or well-being;

E. To be free of corporal punishment or cruel and mane treatment in

schools and other institutions responsible force of children.”

5.2. Some Serious Crimes Committed Against Women drChildren:
5. 2.1.Abortion:

“Abortion is more than a medical issue, or an e#hissue, or a legal issue. It is,
above all, a human issue, involving women and ngemaividuals, as couples,

and as members of societies” (Tietze, 1978).
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Definition of Abortion:

Abortion is the termination of pregnancy beforeafetwiability, which is
conventionally taken to be less than 28 weeks fthenlast normal menstrual
period (LNMP). If the LNMP is not known, a birth wgét of less than 1000gm is
considered as abortion.

Where Abortion Is Legal:

Article 551 of the Criminal Code of the FDRE ligist the conditions in which
termination of pregnancy may be allowed. Abortioerfprmed under those
circumstances is not a crime. Article 552 provides the Procedure of
Terminating Pregnancy and the penalty of violating ProcedureThis article
also provides in its sub-article (1) that, the Mtny of Health shall shortly issue a
directive whereby pregnancy may be terminated utigeconditions specified in
Article 551, in a manner which does not affectititerest of pregnant women. In
accordance with this mandate the State issued;T#nehnical and Procedural
Guidelines for Safe Abortion Services in Ethiogiday 2006’ which laid down
the following implementation guidelines for the déiged abortion:

1. Implementation guide for Article 551 sub-articlelA:

P Where the pregnancy is a result of rape or incest

- Termination of pregnancy shall be carried out basedhe request and the
disclosure of the woman that the pregnancy is éselt of rape or incest. This

fact will be noted in the medical record of the vaom

- Women who request termination of pregnancy aftperand incest are not
required to submit evidence of rape and incestaanidentify the offender in
order to obtain an abortion services.

2. Implementation guide for Article 551 sub-articlelB :

P Where the continuation of the pregnancy endanderdife of the mother or
the child or the health of the mother or where ltivéh of the child is a risk to the

life or health of the mother
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3. The provider should, in all good faith, follow tkeowledge of standard medical
indications that necessitate termination of preggda save the life or health of

the mother.

4. The woman should not necessarily be in a stailelofalth at the time of
requesting safe abortion services. It is therefloeeresponsibility of the health
provider in charge to assess the woman’s conditmsdetermine in good faith
that the continuation of the pregnancy or the baftthe fetus poses a threat to her

health or life.

3. Implementation guide for Article 551 sub-articlelC:
P Where the fetus has an incurable and serious défiprm

. If the physician after conducting the necessar{stesakes the diagnosis
of a physical or genetic abnormality that is inéeaand/or serious, termination
of pregnancy can be conducted.

4. Implementation guide for Arttle 551 sub-article 1D

P Where the pregnant woman, owing to a physical ontatedeficiency she

suffers from or her minority, is physically as wedl mentally unfit to bring up the
child

 The provider will use the stated age on the medieaord for age

determination to determine whether the person geud8 or not. No additional

proof of age is required.

» A disabled person is one whmas a condition called disability that interferes
with his or her ability to perform one or more aites of everyday living.

Disability can be broadly categorized as mentadhoysical.

« ltis therefore the responsibility of the healtloyader in charge to assess the
woman’s conditions and determine in good faith thatwoman is disabled either

mentally or physically.
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- Termination of pregnancy under Article 551 subedetilD will be done after
proper counseling and informed consent.

Implementation guide for Article 551 sub-article2:

P In the case of grave and imminent danger, whichlmaverted only by an
immediate intervention, an act of terminating pragey in accordance with the
provisions of Article 75 of this Code is not puailste

Health providers responsible for the provisiorcomprehensive abortion care
services are authorized to perform abortion progedlon women whose medical
conditions warrant the immediate termination ofgmancy.

Applicable for all sub-articles:

- The provider has to secure an informed consentherprocedure using a

standard consent form, which is annexed to thidejune (Appendix I).

- The provider shall not be prosecuted if the infdiora provided by the

woman is subsequently found to be incorrect.

« Minors and mentally disabled women should not logiired to sign a consent

form to obtain an abortion procedure.

o] Proof of Rape or Incest: Art 552/2
In the case of terminating pregnancy in accordamitle sub-article (1) (a) of
Article 551 the mere statement by the woman is aaieqto prove that her

pregnancy is the result of rape or incest.

o] Timing and place for terminating pregnancy:
1. Termination of pregnancy as permitted by v can be conducted in a

public or private facility that fulfills the pre-seriteria.
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2. A woman who is eligible for pregnancy temation should obtain the
service within three working days. This time isdi$ar counseling and diagnostic

measures necessary for the procedure.

3. All health facilities at the level of a lidacenter and above can perform
termination of pregnancy as permitted by Articld 56r pregnancies less than 12
weeks of gestation from the first day of the LNMP.

4.  Termination of pregnancy between 13 anav28ks of gestation should be
done in a secondary or tertiary level of care.

Women who are eligible for pregnancy terminatioomwsti have the necessary

information to seek abortion care as early in paggy as possible

Punishment for violation of the Directive: Art 5523
Any person who is violated the directive mentionedub-article (1) above, is
punishable with fine not exceeding 1,000 Birr, am@e imprisonment not
exceeding 3 months.

The Crime of Abortion: Article 545-550

Art 545 lays down the essentials of the crime afribn as follows:
1. The intentional termination of a pregnancy,

2. At whatever stage or however effected,

3. Except as otherwise provided under Article 551.

Punishment for Abortion:

The nature and extent of the punishment given ritentional abortion shall be
determined according to whether it is procuredh®ygregnant woman herself or
by another, and in the latter case according tahdneor not the pregnant woman
gave her Consent ( Art 545/2).
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. Abortion Procured by the Pregnant Woman: Article 546.
Simple imprisonment shall be imposed on a pregnant woman who intealiypn
procures her own abortion. Any other person whozyred for her the means of,
or aids her in the abortion, shall be punishableagsrincipal criminal or an

accomplice, with simple imprisonment.

=  Abortion Procured by Another: Article 547
1. Simple imprisonment shall be imposed on a person who performs an iabort
contrary to the law, or assists in the commissibine crime.

2. Rigorous imprisonment shall be from 3 years to 10 ears shall be imposed
where the intervention was affected:
v’ against the will of the pregnant woman, or
v' where she was incapable of giving her consent, or
v where such consent was extorted by threat, coewrideceit, or
v

where she was incapable of realizing the signifieanf her actions.

3. Simple imprisonmentshall be imposed on a pregnant woman who congents

an act of abortion except as is otherwise permiiethw.
= Aggravated Cases of Abortion: Article 548

Where abortion is performed apart from the circamesés provided by law the

punishment shall be aggravated as follows:

1. A person committing an illegal abortion is purable with fine in addition to
the penalties prescribed in Article 547 above, &ses where the criminal has

acted for gain, or made a profession of abortion. (22).
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2. The punishment shall be simple imprisonmentniol less than 1 year, and
fine, in cases where the crime is committed by esge who has no proper

medical profession.

3. The Court shall, in addition to simple impriszant and fine, order prohibition
of practice, either for a limited period, or, whetiee crime is repeatedly
committed, for life (Art. 123), in cases where tbeme is committed by a
professional, in particular, by a doctor, pharmiacigdwife, or nurse practicing

his profession.

= Attempt to Procure an Abortion on a Non-Pregnant Wanan: Article 549

The general provisions relating to crimes impogsdflcompletion (Art. 29) shall
apply in the case of attempt to procure an abodioa woman wrongly supposed
to be pregnant.

= Extenuating Circumstances: Article 550

Subject to the provision of Article 551 under whiérformance of abortion has

been allowed, if the pregnancy has been terminate@ccount of an extreme

poverty the Court shall mitigate the punishmentarratticle 180.

Review Questions:

1. Define abortion. Discuss the instances in whigbrtion is not a crime.

—

2. Examine the ‘Technical and Procedural GuidelfioesSafe Abortion Services i

Ethiopia, May 2006’. Are they sufficiently safe fwotect the interests of |

woman?
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Brain Storming!

Should ‘abortion’ be legalized? Do you think tha@man should have absolutg
rights to decide about this question as it is fg#tito privacy and a matter of he

individual autonomy?

Case Problem:

Tigist was a 6 month pregnant woman. One day stiegiup an argument ovgr

an issue with Demie who was her neighbor. The aggirgrew very intense a
Demie started beating her with a stick which hentblying down near by witho

even considering that she was a pregnant woman, thwee blows fell on hef

belly too. The next day Tigist developed severa paiher stomach and went ffpr
medical check up. The doctor examined her and tassheck informed her th
the baby in her womb had died due to the injurlest fell on her belly. Th
deceased baby had to be removed from her womtshygery.

Answer the following questions:

1. Of what crime Demie should be charged?

a. Homicide? Note these point before proceeding:

Is a child in the womb of its mother a ‘human b&mioes it amount to ‘causing
the death of a human being...” as per Art. 538?

Can Art. 58/3 be applied? Note these points:

The actual intention of the man is only to caugeries to the mother.
Unless the unborn child can be said to have tha lgtus of a human being hgw

can it be a ‘Negligent Homicide’ even by applying./8/37?
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b. Does the crime fall under any of the provisidesling with “Crimes Against Lif¢
of Unborn” (Arts. 545-552)? Do you think that tharim caused to the unbogn
here amounts to ‘Abortion’?

v

c. Do you think that there is some lapse in then@ral Code to rightly cover thi

case?

5.2.2. Harmful Traditional Practices:

Meaning:

Harmful traditional practices include female ciratision/genital mutilation,
facial scarring, and the force-feeding of womerr)year forced marriage, and
nutritional taboos, traditional practices assodateth childbirth, dowry-related
crimes, honor crimes, and the consequences of sgarence. These practices
adversely affect the health of women and childréhrough controlling women’s
bodies for men’s benefit and through ensuring tloditipal and economic
subordination of women, harmful traditional praetcperpetuate the inferior
status of women. Despite their harmful nature tedr violation of international
human rights laws, such practices persist becatiskeofact that they are not

guestioned.

There is an encouraging and a growing internati@wéreness that harmful
traditional values and practices act as root catwediscrimination and violence
against girls. Several studies both scientific andial attest the fact that value

based discrimination is systemic and universal.

The studies of the United Nations Special Rapporteu Traditional Practices
Affecting the Health of Women and Girls, Mrs. Hadink. Warzazi undertaken
since 1989 have presented compelling evidencessofimhination and violence
against girls based on long upheld social valuab @mactices. The socializing

processes observed for boys and girls are designddrigorously applied to
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instill a feeling of superiority to boys while grlare groomed to accept
subjugation and inferiority with apathy. This edisiied patriarchal system has
long endured the passage of time cutting acrosgrgpbical boundaries as well
as religious and class differences. While this coftate situation is universally
the manifestations of expression of discriminataord the degrees of violence

against girls vary from society to society.

An official Report released on June 1, 2001, by Office of the Senior
Coordinator for International Women's Issues, @ffof the Under Secretary for
Global Affairs, U.S. Department of State, entitféthiopia: Report on Female
Genital Mutilation (FGM) or Female Genital Cutti(igGC)” listed the following

types of harmful traditional practices prevalenEthiopia:

Type I: Type | is the excision (removal) of the clitoraldabwith or without

removal of all or part of the clitoris.

Type II: Type Il is the excision (removal) of the clitoriggether with part or all

of the labia minora (the inner vaginal lips).

Type lll: Type Il is the excision (removal) of part or aflthe external genitalia
clitoris, labia minora and labia majora) and siibchor narrowing of the vaginal
opening, leaving a very small opening, about tke sf a matchstick, to allow for
the flow of urine and menstrual blood. The girlveoman's legs are then bound
together from the hip to the ankle so she remarmmaabile for approximately 40

days to allow for the formation of scar tissue.

Type IV: Type IV includes the pricking, piercing or incisiaf the clitoris
and/or labia. In Ethiopia the "Mariam Girz" invol/@lood letting with a sharp
needle performed on girls with a stunted clitorisonare assumed to have been

already circumcised by St. Mary.
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The type of procedure and the stage in a womaiirlar Ife when it is performed

vary according to regions of the country. It maketalace eight days after birth,
at any time between the age of seven and the afisgiiberty, or just before
marriage. Women practitioners perform the proceditris generally performed

without the aid of anesthesia.

. Practice:

Type | (commonly referred to as clitoridectomy) angbe 1l (commonly referred

to as excision) are the two most common forms ofdie genital mutilation

(FGM) or female genital cutting (FGC) practiced ammdEthiopian women and
girls, Type Il being the most common. Type Il (cmonly referred to as
infibulation) is practiced in the eastern Muslingi@s bordering Sudan and
Somalia. Type IV (referred to as "Mariam Girz" ithi&pia) is practiced mainly
in the Amhara region. These practices cross relggiboundaries, including
Christians, Muslims and Ethiopian Jews (Falashas).

. Incidence:

Ethiopia remains one of the Africa's most traxh#il societies, even when it
comes to legislation. Although the country has aagrethnic, religious and
cultural diversity, attitudes towards women's rgghte relatively homogenous in
rural societies, where female genital mutilatiod aarly marriages are the norms.
These practices are so deep rooted in the culhdehee social psyche of Ethiopia
that the people have almost accepted it as patheif life especially in the
Oromia and Somalia regions. Therefore, these isseed a careful and sensitive
treatment through long term programs with persisteaind strong determination.
It is a well known fact that these problems are pant throughout African

continent.

An estimated 130 million women in Africa have urgtene FGM (Female
Genital Mutilation) , a practice carried out in approximately 28 Afnc@untries.

Across East Africa girls and young women face FGMich violate their rights
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and pose a severe risk to their mental and phykealth. Infibulation, the most
severe form of mutilation is practiced predomimanti Sudan, Somalia, and
Djibouti as well as in some parts of Ethiopia anglyit. Ethiopians perform
genital cutting within a few days of birth, and @ndse girls experience it at age
of 12.

In 1997/1998 the National Committee on Traditiorilactices in Ethiopia

(NCTPE) carried out a national baseline survey @teigmine the prevalence of
this practice. Some 44,000 people were interviewed study reaching 65 of
Ethiopia's 80 ethnic groups (urban and rural) inead regions of the country. The
published results show 72.7 percent of the femafrifation have undergone one

of these procedures.

Regional statistics of the prevalence from the syrare: Afar Region — 94.5
percent; Harare Region — 81.2 percent; Amhara Regi81.1 percent; Oromia
Region — 79.6 percent; Addis Ababa City — 70.2 @etrcSomali Region — 69.7
percent; Beneshangul Gumuz Region — 52.9 percegtayl Region — 48.1
percent; Southern Region — 46.3 percent.

Type |, often called the "sunna circumcision” irhi&pia, is commonly practiced
among the Amharas, Tigrayans and the Jeberti Masliwing in Tigray. The
Gurages, some Tigrayans, Oromos and the Shankiasiqe Type Il. Type lll,
the most drastic and harmful form, is common amtivegAfar, the Somali and
the Harari. Type 1V, called "Mariam Girz", is praetd mainly in Gojam in the

Ambhara region.
A number of groups do not practice any of thesenforThese are the Bengas of
Wellega, the Azezo, the Dorze, the Bonke, the Shanth some population

groups in Godole, Konso and Gojam.

. Attitudes and Beliefs:
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Cultural practice encourages women to undergo dninese procedures. It is
often associated with positive attributes suchasigg respect within the village
and becoming a woman. Most importantly, girls wlawédnrnot undergone one of
the procedures are considered more likely to benmwmious and, therefore,
unworthy of marriage. The belief also exists thatemal female genitals are

unclean

Some use religion as the basis for their justiftcatin performing these
procedures, despite the fact they are not requyegither the Quran or the Bible.
Some Coptic Christian priests refuse to baptizis giho have not undergone one

of the procedures.

Other harmful traditional practices surveyed by N@TPE include uvulectomy,
milk-teeth extraction, early marriage, marriageabguction, and food and work
prohibitions. The maternal mortality rate is extedynhigh due, in part, to food
taboos for pregnant women, poverty, early marrigayel birth complications

related to FGM, especially infibulation.

. Performers of FGM:

Because the majority of African communities stillel in rural communities,
traditional circumcisers perform the practice usiagvariety of sometimes
contaminated and instruments and without anesthéss&ruments used range
include the traditional circumcision blades, knivg@seces of glass or stones,
scalpels, razor blades and scissors. Increasitrgiped health providers (nurses,
midwives, doctors and other allied health personmary out FGM/FGC.
Hospital cleaners and veterinary doctors have bé&sn reported to perform the
practice in some communities. With the increasinmgraness of negative health
consequences of FGM/FGC, more families especiaflyeducated and urbanized
are taking their daughters to the health faciliaesl/or professionals in order to
reduce the immediate complications. Health prowdeften use hospital

equipment and drugs (local anesthesia, antibiofiostetanus and vitamin K) to
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reduce the immediate complications of the pradtickuding bleeding, pain and
infections. However, WHO, UNFPA and internationalnmonunity condemn

medicalization of the practice under any circumsgsn

. Immediate Health consequences of FGM:

The health consequences of FGM are both immediatelife-long including
haemorrhage, trauma, and infections, including KIBS. In fact FGM is one of
the main health hazards that have significantlytrdoumed to a very high maternal
mortality rate in Somalia. Obstructed labour dugeaital scarring is one of the

most common complications of FGM.

The after effects of FGM start during the processatilation and continue for a
period of a few hours to several years. These decloemorrhage, pain, shock,
infection and abscesses, injury to the adjacestidis, Fractures and dislocation,
failure to heal. Wound healing may be delayed assalt of irritation of urine,
poor cysts and abscesses on the vulva, recurratrytract infections, infection
near the urethra cancer, difficulties in menstargtichronic pelvic infection,
obstetric complications, keloid scar formation, fidiflties in providing

gynecological care.

Harmful Traditional Practices Prohibited Under the Criminal Code of
Ethiopia: Arts 561-570

» Traditional Practices Endangering the Lives of Pregant Women and
Children Art 561-563

The following are the practices traditionally preet against women and children
in Ethiopia and are likely to endanger their lives:

0 massaging the abdomen of a pregnant woman, orrghakiwoman in a
prolonged labour; or

o0 soiling the umbilical cord of a newly-born child twvidung or other similar

substances, keeping a newly-born child out of the er
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o feeding the newly born-child with butter, excisithg uvula of a child or

o taking out milk teeth or

0 preventing the child from being vaccinated; or

o0 the exercise of other traditional practices kndwrthe medical profession to

be harmful

»  Punishments:

1. Fine or simple imprisonment ranging from 3 months 6 1 year,for causing
the death of a pregnant or a delivering woman at ¢ a newly born child as a
result of the application of a harmful traditiopaéctice (Art.561/1).

2. a) Simple imprisonment ranging from 6 months to 3 yeas or fine from
2,000Birr to 4,000 Birr, Where the death was caused by negligence,( Art
561/2)(the relevant provision of this Code Art. h43

b) Simple imprisonment of 1 year to 5 years and finerém 3,000 Birr to 6,
000 Birr, where the death was due to the negligence of &egsional medical
person9 Art 543/2.

3. Fine or simple imprisonment not exceeding six mohs, for causing bodily
injury or mental impairment to a pregnant or daiivg woman or to a newly-
born child as a result of the application of a Hatntraditional practice (Art
562/1).

4. a) Simple imprisonment not exceeding six months ofine not exceeding
1,000 Birr, where the injury to body, mind or health was cdulsg negligence
Art 562/2 (the relevant provision of this Code (4%59) shall apply).

b) Simple imprisonment not less than 6 months anéine not less than 1,000
Birr where the injury is grave within the meaning oft B55 and is caused by

those who are under a special or professional @ty559/2).

5. Warning instead of punishment at the discretiorof the Court: Art. 563
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In respect of the crimes specified under Agsc561 and 562, the Court may give
a criminal only a warning instead of fine or a pggnantailing the loss of liberty

taking into account the age, education, experien@®cial status of the criminal,

Violence Against a Marriage Partner or a Person Codabiting in an

Irregular Union : Article 564

This article raises a serious doubt regarding wdrettiis crime rightly falls under
harmful traditional practices or not. This artidefines a crime relating to violent
conduct of a husband or a person living in an utagunion towards his spouse
or companion. Where a person being a marriage graotna person cohabiting in
an irregular union causes grave or common injuritiso/her physical or mental
health by doing violence, he shall be punished utiterelevant provision of this
Code (Arts. 555 - 560). The criminal shall be phei$ having regard to the nature

of injury that is caused to the victim of such eiote.

= Female Circumcision: Art. 565

Female circumcision (FC), also known as female tgemutilation (FGM), is a
procedure that involves partial or complete remmfaéxternal female genitalia.
The definition given by the World Health Organipati (WHO) states that,
“female circumcision comprises of all proceduresoiming partial or total
removal of the external female genitalia or othgury to the female genital
organs whether for cultural, religious or other +lberapeutic reasons” (WHO,
1998, p.5). The United Nations Children's Fund, threted Nations Population
Fund, and the WHO have jointly issued a statemeat FC and FGM causes
unacceptable harm and issued a call for the eltmimaof thos practice
worldwide. The WHO also contends that female circision is a "violation of
internationally accepted rights" (WHO, p.1). Femaleumcision is a widespread
cultural practice and affects millions of young wem Issues related to female
circumcision that are of special concern are heafthsequences, civil rights,

cultural considerations, and legal and ethical eispe
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Another problem is that the terfmmale circumcisionis vague, referring to
anyone or more of a number of surgical proceduresse have been defined by

the World Health Organization as follows:

Female Genital Mutilation comprises all proceduhes involve partial or total
removal of female external genitalia and/or injtoythe female genital organs for

cultural or any other non-therapeutic reason.

Classification

Type 1: Excision of the prepuce with or without isian of part or all of the
clitoris

Type 2: Excision of the clitoris together with pakr total excision of the labia
minora

Type 3: Excision of part or all of the external galia and stitching/narrowing of
the vaginal opening (infibulation)

Type 4: Unclassified (but may include):

« pricking, piercing or incision of the clitoris amd/labia;

« stretching of the clitoris and/or labia;

- cauterization by burning of the clitoris and sumdung tissue;

« introcision;

« scraping (angurya cuts) or cutting (gishri cuts)ha&f vagina or surrounding
tissue;

+ introduction of corrosive substances or herbs ihéovagina,

« any other procedure that falls under the defininbfemale genital mutilation

given above

(SourcelFemale Genital Mutilation: Report of a WHO Techmhidéorking Group
Geneva, July 1995. (World Health Organization: Grané 996)
The severity of female circumcision depends on Wwhot these operations are

performed (as well as how roughly), and it is tthat the most extreme forms
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(involving the amputation of the external genitalith or without infibulation)

are significantly worse than even the most radmedskin amputation.

» Punishment:
Simple imprisonment for not less than 3 months, ofine not less than 500

Birr , shall be imposed on anyone who circumcises a warhany age.

» Infibulation of the Female Genitalia: Article 566

Infibulation involves the excision of genitalia ankbsure of the vaginal opening
by stitching and is generally considered the masteene form of FGM/C. This is
disturbing as it indicates that some women who hateundergone infibulation
themselves choose to put their daughters through nlost severe type of

circumcision.

» Punishments:
1. Rigorous imprisonment from 3 years to 5 yearshall be imposed on anyone

performing infibulation of the genitalia of a woman

2. Rigorous imprisonment from 5 years to 10 yearshall be imposed on the
criminal where injury to body or health has resdiitieie to infibulation, subject to
the provision of the Criminal Code which provides & more severe penalty.

» Punishments for causing Bodily Injuries Through Other Harmful
Traditional Practices: Arts. 567-578

1. One of the penalties prescribed under the prowsanArticle 561 or Article
562 above shall be imposed on the criminals imfigcupon another bodily injury
or mental impairment through a harmful traditiopghctice other than the ones
specified above and are known for their inhumaaitg ascertained to be harmful

by the medical profession.
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2 .The penalties prescribed for the spread of conmicable diseases under Art
514 shall be applied concurrently where the victims contracted a
communicable disease as a result of one of the fbhrmaditional practices
specified in the above provisions.

» Punishments for Participation in Harmful Traditional Practices in
different capacities: Arts569-570

1. Simple imprisonment not exceeding 3 months, or fioeexceeding 500 Birr,
shall be imposed on a parent or any other persditipating in the commission
of one of the crimes specified in this Chapter (Ag9).

2. Simple imprisonment for not less than 3 monthgire not less than 500 Birr,
or both, shall be the punishment imposed on a oamwho incites the

commission of anyone of the harmful traditional gtiges mentioned above, in
anyone of the following ways(Art. 570):

0 publicly or otherwise incites or provokes anothedisregard the provisions
of this Code prohibiting harmful traditional prass, or

0 organizes a movement to promote such end, or {@k&sn such a movement,
or

0 subscribes to the schemes of such movement.

Review Questions:

1. Define harmful traditional practices. Why are\ttbeing practiced irrespective

2. What is FGM? How many types of FGM are practiced&thiopia and what ar,

f

—

their harmful nature?

14

their evil consequences?

Critical Thinking:

1.

Do you think that the punishments prescribed faiows harmful traditiona

practices are sufficiently deterrent?




251

2.

Is violence against a marriage partner a traditiprectice? Why is Article 56

included in this chapter of the Code?

5.2.3.Bigamy:

Bigamy is the condition of having two wives or tlvosbands at the same time. A
marriage in which one of the parties is alreadyliggmarried is bigamous, void,
and ground for annulment. The one who knowinglyeentinto a bigamous
marriage is guilty of the crime of bigamy. Unforaaaly, it is seldom prosecuted
unless it is part of a fraudulent scheme to getlaerts property or some other
crime. Having several wives at the same time itedalpolygamy” and being

married to several husbands is "polyandry.”

. Bigamy Jeopardizes Traditional Institution of Marri age:

Bigamy more directly jeopardizes the traditionatitution of marriage, and more
than morality is in play. Recordkeeping by statbe, safety and well-being of
children and the stability of the family unit aré potentially implicated by
bigamous relationships. Bigamy also finds no wideag tradition of tolerance,
either in our country's recent or more distant p@stiety sees bigamy as morally
wrong. Bigamy has ever been protected by our soeidb the contrary bigamy

has always been illegal, and a basis for matitsolution.

. Bigamy Under Ethiopian Family Law: Article 650-651
Article 650 requires the following essential eletseto constitute a crime of
bigamy:
1. Intentionally contracting another marriage

2. While still being tied by the bond of alid marriage i.e. before the first union
has been dissolved or annulled

» Punishments for Bigamy:

1. Simple imprisonment in normal cases.
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2. Rigorous imprisonment not exceeding five yearsn grave cases, and especially

where the criminal has knowingly misled his partimethe second union as to his

true state.

3. Simple imprisonment shall be imposed on any unmarried person who ssarri

another he knows to be tied by the bond of aniegisharriage (Art. 650/2).

Suspension of Limitation Period: Art 650/3

Limitation of criminal proceedings is suspendetilisuch time as one of the two
marriages shall have been dissolved or annulleahther words, the limitation
period starts running only after one of the two mages have been declared as

dissolved or annulled.

Exception to Bigamy: Article 651

Marrying again during the subsistence of a validriage may not amount the
crime of bigamy where it is in conformity with rgious or traditional practices
recognized by law. This provision is in fact in dirwith the Constitutional

provisions Art. 34 (4) and (5). Under Art 34/4 @@enstitution provides that, laws
may be enacted to give recognition to religious angtomary marriages.
Accordingly, the Civil Code recognizes such maremgArt. 34/5 allows the use
of customary and religious laws to adjudicate dieplof a family and personal
law nature, provided the parties consent thereto.ti@ basis of Art.34 (5),
Article 78(5) of the Constitution provides that “het Council of people’s

Representatives and state councils can establigfiver official recognition to

religions and cultural courts.”

Therefore, under Ethiopian law, marriage could bectuded in anyone of the
following three ways:

» before an officer of civil status,

= according to the religion of the parties, or

= according to local custom (Art.577 of the Civil &d

All these types of marriages produce the same leffatts (Art.625 of the Civil

Code). Arts. 605(2) and 606(2) specifically provitatreligious and customary
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marriages are subject to the conditions commonlitdoams of marriage most
important of which are age, prohibition of marridggtween persons related by
consanguinity and affinity, the prohibition of bigg, and the requirement of
consent of the spouses. If this is so, Art 561haf Criminal code seems to be
contradicting with the provisions of Art 606/2 dfet Civil Code which makes
even the customary marriages subject to the comouwnditions of a valid
marriage and thereby being in a valid marriage iglisqualification for a

subsequent customary marriage.

Art. 34(5) of the FDRE Constitution provides thdjwication of family disputes
by religious and cultural laws is allowed ... if phrties to the dispute agree. But
this goes contrary to CEDAW Art.5 (a) which imposesobligation of modifying
social and cultural prejudices and practices baead the inferiority and
superiority of the sexes, and CEDAW Art. 15 unddéich all agreements which
have the effect of restricting the legal capacityvomen (in this case voluntary
submission to the jurisdiction of customary andgieus tribunals.) Art. 34(5) of
the Constitution fails to protect the rights of wam Art.34(1) of the Constitution
gives women equal rights as regards to marriagengumarriage and at its
dissolution, and if religious laws, which are givetognition according to Art.

34(5) discriminate against women; it can be arghatithey are unconstitutional.

The Civil Code prohibits bigamy (Art. 588). Bigantgomarriages are dissolvable
on the request of either spouse or the public jprdse; and non-conformity with
Art. 5850f the Civil Code is punishable.

Since bigamy is an indignity to women and a violatof CEDAW Art.5(a) which
requires the modification of cultural practices @fhare prejudicial to women, the
revision of Art 34/5 of the Constitution and Art56f the Criminal Code should
be seriously considered in order to meet the stasdaf the international
instruments on the point. In other words, Art.34@)the FDRE Constitution
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which allows adjudication of personal or family plises by religious or cultural

laws is by itself contrary to our treaty obligatson

Judicial Trend towards Bigamy and Proof Marriage

* Ansha Seid V Tsehay Abebe (Addis Abeba High Cdtitil Case No 37/82)

* Diribe Ana V Yeshi Zewge (Addis Abeba High Cowiyil Case No 402.85)

» Tsehay Assefa V Sunka Biyan (Region 14 RegionalirC 1987, Case No
404/85)

All these cases reveal that Courts are in favdimoling that bigamous marriages
are valid. Bigamy is an indignity to women, but,tlife bigamous marriage is
concluded in accordance with the law (in eithethef 3 modes) and if it is not
dissolved in accordance with the law (in eithertted 3 dissolving modes), the
marriage, albeit a bigamous one, must be recogragdegally valid. This is good
for the second wife who would otherwise be denieckas to common property
and pension. The danger, however, is that it emgas polygamy. In any event,
the Court’s decisions are in line with the law gmdvide legal protection for
women whose rights were infringed by the practitbigamy. This protection is
in line with CEDAW Art. 2 (c). The problem of biggncan be seen in light of the

failure for compulsory registration of marriages.

Review Questions:
1. Define bigamy. Is this a limitation to individusutonomy?
2. Art 651 create an exception to the crime of fgals it not volatizing the

principle of equality?

Critical Thinking!
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Why is the crime of adultery made punishable onhytbe filing of a formal
complaint and for a crime of bigamy there is nohspocedural formality? Doep
this mean that on the information of bigamous nageistate prosecution can [pe

instituted? Isn’t the crime of bigamy of privatetuna?

Brainstorming!
Having regard to the judicial trend in finding thigamous marriages valid what
purpose do the provisions in the Criminal Code s®1@an the criminal still be

punished for bigamy even after the bigamous maerisgng declared valid?

6. Rape:
Rape is an act of sexual intercourse without wosneahsent. It is a pervasive
form of gender-based violence. As a result, womdifes physically, socially,
psychologically and emotionally. Rape is simply thigmate weapon that men
use to exercise their power over women and to éxkiieir alleged natural
domination. It is an act of hostility, power, caifrhumiliation, degradation and it
is an attack on a woman’s body, on her feelings @ndher whole life, since, in
the final analysis, it is a violation of the mosnsitive part of her body as well as
her psyche. Rape is not just the problem of thesldging world; it is also a

global problem that needs global attention.

Definition of Rape:

The word ‘rape’ has different definitions. For exa&) Webster's Dictionary

(1975) defines it as the 'illicit carnal knowledgfea woman without her consent,

effected by force, duress, intimidation, or deaaptas to the nature of the act.'
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Miller further defines it as ‘a conscious processntimidation by which all men
keep all women in a state of fear. Morris, in H®ok Women, Crime, and
Criminal Justice,speaks of rape as motivated by anger (involvingxgression
of hostility towards women and a desire to hunmeliitem) and power (involving

the assertion of dominance over women).

These definitions, however, are limited becauseviti@ms of raping are not just
women. It is an open secret that a significant nemdf children and men are
raped daily, and that the rapists and the victinesrt only heterosexual. Rape
and fear of rape has significantly affected theedivof the victims, whether
women, men or childrenEkcerpt from Reflections: Documentation of the Foru
on Gender, Number 5, July 2001, Panos Ethiopia)

Causes of Rape:

Even though the potential causes of rape are vaneddcontroversial, because of
personal and cultural beliefs as well as econortatus, the most commonly
attributed causes of rape are inequality in gemaever relations and the anger
and sadism of the rapists. Sexiness is not thegpyitnotive underlying rape, as
most people might tend to think. Evidences reVieal the sexual aspect of a rape
is of secondary importance, as married men and womih partners have been
reported to have forced themselves on other womehitaren.

In Ethiopia's case there is a range of other coxplentributing factors for

raping, such as culture and tradition, poverty aad

. Culture: Culturally transmitted assumptions about men's dange over

women, men's power over women, etc. contribute lfigh the ever increasing
number of rape cases reported. There is a tremendenial about the issue of
violence against women and children in Ethiopididfiians are defensive about
any criticism directed against their society. Thedence that the Ethiopian
culture tolerates sexual violence against girls ammen is the practice of

marriage by abduction. Abduction and early marrjaj@ays followed by rape,
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are the norms in some parts of our society. Kidmap@nd the concomitant
raping of a woman, as one way of acquiring a wge common occurrence. The
social acceptance of this practice puts all womehdchildren in a state of fear, so
much so that the UN has reported that women arerslgvreducing the daily
water and nutritional intake of their families inder to avoid being raped in the

field or walking to wells to collect water

Poverty: Poverty drives women and children into commers&t and streetism,
which make them vulnerable to sexual exploitatiabyuse and rape. As early
marriage is rampant in the rural areas, those esgdpis type of marriage, or
those simply escaping rural poverty, migrate tortevand cities where they will
either become maidservants or join the commereilisdustry. They are, more
often than not, raped in these places where théeertieeir living as prostitutes or

even at the homes where they serve as maids.

War: History is smeared with a lot of ugly lessonsgitbe interrelation between
war and rape. This has happened in almost all #us what history has known.
Rape is used in most wars as revenge against rcegees, ethnic groups and
religious communities. Putting aside for the momethie unforgivable
victimization of individual women, the victors usape for the purpose of
demoralizing and intimidating the side to which thetims belong. UNICEF's
Progress of Nations 1997 report has revealed that 20,000 Muslim women
were known to have been raped in Bosnia-Herzegodimang the recent war in
the Balkans, and that more than 15,000 women waped in one year in
Rwanda. Mass rape has also been reported to heare péace as a weapon of war
in Cambodia, Liberia, Peru, Somalia and Ugandaiogiiin media have reported
that Eritrean soldiers raped Ethiopian women dutirgtwo year Ethio-Eritrean

conflict.

» Consequences of Rape:



258

1. Psychological Injury:
Though the complications of raping vary enormouslgpending upon age,
culture and other related factors, it leaves tlatins, their family members, as
well as their communities with enormous psycholabicauma. Other forms of
torture and ill-treatment that are always accomgdnby rape leave victims
scarred for life. About 90% of the victims suffexsme degree of physical injury
and threats of violence compounded by the presehaeapons and intimidating
verbal abuses. As a result, the following are sgmossible psychological
consequences which raped women and children feee:and phobia, repressed
anger leading to overwhelming depression and anxieeling of guilt, self-
blame, shame, loss of control over oneself, immesiseck and disbelief,
confusion, difficulty in making decisions, hatreaivards men, diminished self-
esteem, feelings of worthlessness, fear of beingealdisobedience, aversion to
sexual intercourse, thoughts of suicide, desireréoenge, etc. At least two or
three of these emotional disorders occur in angmivictim. It is also easy to
imagine how horrendous the outcome will be whemappens to physically,
psychologically and mentally immature children. Warde 40-90 percent of

sexual assaults are perpetrated against girls wvehbSayears old or younger.

2. Effects on Physical Health:

Rape brings significant health problems to theiwist Most importantly, it can
lead to unwanted pregnancies and transmissiond BsSincluding HIV/AIDS.
Sometimes the rape victims are forced to resodn®afe options to abort their
pregnancies usually carried out by incompetent lggoyghich are more often than
not followed by complications. Some of the comgimas are infection, including
HIV/AIDS, torrential bleeding, perforation of théemus, infertility, etc. These and
other physical damages occur especially when rageng are those who are
biologically weak.

Moreover, due to the high biological receptivity wival transmission of young

victims, there is a greater risk of contracting STDncluding HIV/AIDS.
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Worldwide, women between the ages of 15 and 24uwtdor half of new HIV
infections, and there is no doubt that most of tle@endue to raping. Generally,

the consequences of raping are all interrelated.prbcess is like a vicious circle.

0 Social Stigma:

Because raping is associated with social stigneayittims lose their dignity and
respect in the society. They also find it diffictdt participate in social activities,
as a result of which they alienate themselves fiteersociety. In rural areas, when
a woman is abducted and raped, she will no longeadpusband unless her rapist
marries her, which of course will add to her mise3fie will run away to cities
where nobody knows her, only to face prostitutistieetism and other social

problems.

Rapists and Victims of Rape:

All women are potential victims of raping and alemare potential rapists. The
act of raping has no boundaries. It can happenyore and anywhere, because it
is a social attack against women, irrespective aigion, race, age, color,
economic status, etc. Rapists, too, are membeis wdrying racial, religious,
socio-economic and age groups. It is an act thgtimalve your mother, sister,
daughter, friends, and even yourself as victim, thedrapist could be your father,
brother, relative, stranger, loved one, neighbaentl or a casual acquaintance. It
is continuously becoming impossible for anyone éonpletely guarantee their

own personal safety in their environment.

In the majority of cases, raping is a deliberatglgnned act in which rapists
carefully select their victims as well as the tiarel place to perpetrate the crime.
Rapists take advantage of circumstances and lookgdportunities to get their
victims alone, particularly targeting young gifs.every act of raping the sexual
act is a means of expressing the aggressive needealings that operate in the
perpetrator. The coercion takes a variety of forimgolving the use of physical

force, threat, or tactics of bargaining by the sapi
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U. D. Nujoma says that the majority of rapists ao¢ pathological monsters but
psychologically 'normal' men. The image of the sa@s a lone, psychopathic
stalker is the exception and not the rule. On therhand, others argue that men
who have serious psychological and personalityrdess, which they discharge
through sexual violence, have no regard to what hagpen to them or to others.
Therefore, they are not deterred by such logicakmerations as the punishment
they may face or the disgrace they bring upon tfemilies, or the pain they
cause to their victims. But what we can generaijsea about is that a rapist is a
sexually deviant person whose actions are uniMgrsanhdemned. The majority
of the rapists carry out the acts to express thastility towards women (anger),
to assert their dominance over women (power), @nasgutlet for their aggressive

behavior.

The Extent of Rape in Ethiopia:

In Ethiopia there is hardly any statistical eviderar data on raping apart from
what is occasionally mentioned on the media. Socaveot state the extent of its
prevalence and distribution in the country. Thidécause raping is one of the
most unreported crimes due to the prevailing aéitdahat it is shameful and

degrading to the victims, and thus, the less dadditit a better way.

However, it is believed that raping has increasesr the last few years. Though
the reasons for this belief are not still cleare aason could be that rape cases
reported to the police have increased so late.pfblelem could not be effectively
solved, however, as there is no systematic resehonhl yet. But we can have a
glimpse of how raping is putting our society in danfrom a survey conducted
by Kasaye Mulugeta in high schools of Addis Ababd ®estern Shoa. In 1997,
a self-administered anonymous questionnaire wasiklited to determine the
prevalence of raping and reported the outcomesexfiad violence. A total of
1401 female students were involved in the study fitevalence of completed

rape and attempted rape against female student®%asnd 10%, respectively.

The age range of those against whom actual rapasggcemmitted was between
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12 and 23 years, and 85% of the raping victims Wese than 18 years of age. Of
the total respondents 78% believed that rapingavamjor problem constraining
their educational performance. Among the 72 girlfeoweported that they had
been raped, 24% had vaginal discharge and 17% éeoihie pregnant. Social
isolation, fear and phobia, hopelessness and su@ittmpts were reported in
33%, 19%, 22%, 6% of the rape cases, respectiltelyas concluded that the
prevalence of sexual violence among high schoalesits is a serious problem.
Considering that this data provide only a very $mainple of the experiences of
female students in Ethiopia, one can imagine thergxof the danger that the
society is facing. Excerpt from Reflections: Documentation of the Foron
Gender, Number 5, July 2001, Panos Ethiopia).

The Ethiopian Constitution and Criminal Code on Rape:

Article 35(4) of the Constitution provides protectifor women and children from
crimes of raping and abduction. Whatever the mtowafor rape, the vast
majority of the victims do not feel adequately paied by law. Despite the fact
that laws against raping exist on paper, ostengdslywomen's protection, there
are effective social and legal constraints whickvpnt women from utilizing
their legal rights. The 1957 Penal Code addre$seguestion of raping in article
589, according to which the act is “punishable witjorous imprisonment not
exceeding 10 years.” Where it is committed “on #édcander 15 years of age; or
on an inmate of a hospital, alms-house or asylumary establishment of
education, correction, internment or detention, $ehis under the supervision or
control or dependent upon the accused person; ar toymber of persons acting
in concert,” it is “punishable by a rigorous immmsnent not exceeding 15 years.”
This Penal Code is what we have been using for stldé years now. The law
books reflect the attitude of the culture. Butsitridiculous to still maintain such
laws (Original Wolde Giorgis of EWLA) at the presen

EWLA should be commended for what they have bedngdon behalf of all

Ethiopian women. They have revised the law regardaping as well as other
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laws related to women, and they are also givingllagl to women. At one forum
presentation it was reported that there were sonpeavements in the new draft
law, such as specifying the minimum (5 years) ame maximum (20 years)
penalties of rigorous imprisonment, depending awuecnstances; similarly, the
category of ‘young’ regarding rape victims has bekanged to include persons
who are 18 years old. But in some cases, the prodiees not lie with the law
itself but with the judiciary system. Few cases eam court, still fewer rapists
are convicted, and the victim, rather than thestajig put on trial, rendering rape
still a serious threat to women. When one considesas it is the rapist who
benefits most from the silence on the part of tiiégiary, it is hard to avoid the
conclusion that social attitudes and their artitofain the legal process operate
to protect not the victim but the rapist. As thirsggnd now, being raped is what is
punished and what at the same time constitutesriime The reasons provided by
rapists for their act is that the victim was ‘wal§ialone' or at the wrong place at
the wrong time, or that she was asking for it dgi@ndate. Let us grant that such
sexual myths are true. But what of child victimg?sltoo obvious to state here
that there is a need for arresting and convictagsts so that they don't go about

raping more people at will.

The duties of parents to their children, as belrertnatural guardians, consist in
maintaining and educating them during the seasanfahcy and youth, and in
making reasonable provision for their future usedsk and happiness in life, by a
situation suited to their habits, and a competeavipion for the exigencies of
that situation.

Essential Elements of Raping: Article 620

To establish a crime of raping the following essdr@lements should be proved:
Compulsion of a woman to submit to sexual interseu

Outside the wedlock

The compulsion may be by any of the following means

Use of violence; or



263

. Grave intimidation, or
. After having rendered her unconscious or incapabtesistance

Punishment for Raping:
Rigorous imprisonment ranging from 5 years to 15 yars in normal cases.
Rigorous imprisonment ranging from 5 years to 20 gars in the following
circumstances as mentioned in the sub-articlewBgre the raping is committed
on:

A young woman between 13 and 18 years of age; or

An inmate of an alms-house or asylum or any edfafient of health,
education, correction, detention or internment Wwhis under the direction,
supervision or authority of the accused persongrotanyone who is under the
supervision or control of or dependant upon him; or

A woman incapable of understanding the nature nsequences of the act, or
of resisting the act, due to old age, physical ental illness, depression or any
other reason; or

By a number of men acting in concert, or by sciirpg the victim to act of

cruelty or sadism,

3.Imprisonment for life, where raping has caused grave physical or mental
injury or death. (Sub-art.3)
4. Enhanced punishment for concurrencewhere the raping is related to
lllegal restraint; or
b. Abduction of the victim, or

c. Where a communicable disease has been transnuottbd victim

The relevant provisions punishing these crimed sigatoncurrently applied.

5. Rigorous imprisonment ranging from 5 years to 25 yars or any other
more severe penalty if a relevant provision prescoes soArt. 628 enumerates
such aggravating circumstances as the following:

a. Where the victim becomes pregnant; or
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b. Where the criminal transmits to the victim aeeal disease with which he
knows that himself is infected; or

c. Where the victim is driven to suicide by dissesnxiety, shame or despair.

Review Questions:

1. What are the causes and consequences of raping?

2. What are the essential elements of raping utideArt. 620? Explain each orfe

of them in detail.

Critical Thinking!

If raping is against the will, consent and digndly a woman why is forciblé
intercourse with one’s wife is not raping? Is carisgiven by the woman at t:]e
time of contracting marriage a ‘blanket consent’dt the sexual life between ttje

spouses after the marriage? Why is ‘marital rapé’ancrime?

Brain Storming!
According to Art.627 (1) whoever performs sexuaémourse with a minor of th

opposite sex, who is under the age of thirteensyearcauses her to perform sych

-

an act with her, is punishable with rigorous impnisient ranging from thirtee)

years to twenty-five years.

f

the infant consents the act it is not a valid cahsad thus amounts to an dct

Why is the conduct described in this article doaisamount raping? Here even|

against the consent of the victim.
Don't you think that the definition of raping und&rt 620 should have used tlje

expression “without the consent of the woman orregdner will”?

7. Maltreatment of Minors: Article 576

. Meaning of Maltreatment:
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Maltreatment of minors includes physical abuse,uakxabuse, neglect, and
corporal punishment. Causing mental injury is @&tuded in the physical abuse.
Neglect means conduct involving failure to providsuired care for a child,
failure to protect a child from endangerment, alufa to provide appropriate

supervision.

» Corporal punishment: Hitting or spanking a student with or without @oject or
the use of unreasonable physical force that cabeddy harm or substantial

emotional harm are also maltreatment.

» Punishment for Maltreatment of Minors:
1. Simple imprisonment not exceeding three monthshall be the punishment for
maltreatment of minors if the following essentiate fulfilled:
a. The criminal should be the one, having theazlysor charge of a minor,
b. The criminal should have committed any of fbléowing thins towards the
minor:
= [ll-treating him, or
» Neglecting him, or
= Over tasking him, or
» Beating him
2. Simple imprisonment of not less than one yeashall be the punishment
where the crime causes grave injury to the healtl)-being, education or
physical or psychological development of the mindm. addition to the
imprisonment the criminal shall be deprived of family rights.
. Defence for Acts of Correction: Art 576/3 and Art @/b
Parents, guardians, teachers and masters are dypdiethorized by Art. 2039/c
of the Civil Code to exercise justification for licting reasonable corporal
punishment on their children, wards, pupils or aats as the case may be.
However, such taking of a disciplinary measure layepts or other persons

having similar responsibilities, shall not contragethis provision, provided that
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such acts are within the limits of the legally pesible limits. Art 68/b of the
General Part provides that:

“Acts required or authorized by law do not constitua crime and are not
punishable; in particular, acts reasonably done iaxercising the right of

correction or discipline;”

The modern society believes more in the modern oadlstiof correction such as,
moral influence, persuasion, subtle mechanisms fiki@se and criticism. A
country’s cultural development is expected to replaorporal punishment with
these methods.

5.2.6.Failure to Maintain: Article 658

. Meaning of Maintenance:

Maintenance is the support that one person whousd by law to do so, gives to
another for his livingBouvier LawDictionary). Every child has the right to basic
necessities such as:

Food

Shelter

Clothing

Medical care

a c w0 nh P

Schooling
Children should get these basic needs from theerpa or relatives. This support

given by parents or relatives is call@dintenance

. Criminal Liability by Omission:

Failure to maintain (Art. 658) and failure to bringp (Art 659) are crimes by
omissions. As has been studied under the genenaigdes of criminal liability, it
is only under certain circumstances, that an ‘oilms4o act becomes criminal. In
fact the law imposes responsibility for omissiomguctantly. Omission” with

reference to the performance of a duty involvesidiea of conscious or willful
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omission. The expressiamissiondoes not connote any obligation. Omission is a
colorless word which merely refets the not doing of something. Under the
criminal law only failures to perform legal dutiesan amount to criminal
omissions. Legal duties to act might arise out ed&tronships or contracts, or
might be imposed by statutes. Failures to perforonamduties cannot constitute

theactus reaus

Limiting criminal omissions to failures to perfortegal duties is based on the
proposition that the individual conscience, pe@augrpressure and other informal
compulsion regulates behaviour more effectively nthairect criminal
prosecutions. Also, it would not only be burdensdiaé also impossible for the
criminal justice system to enforce moral obligation

Care of Children or Other Dependents:

The general rule is that parents, legal guardiapsuses (seB v Smith(1979)
CLR 251 where the wife died after giving birth test@lborn child, delivered by
her husband at home) and anyone who voluntarilgesgto care for another who
is dependent because of age, illness or othemiitfiy may incur a duty, at least
until care can be handed over to someone elsehrbe tcases, the duty was
implied:

R v Instan(1893) 1 QB 450, Instan lived with her aunt, whasvgeuddenly
taken ill and could no longer feed herself or ¢ail help. She was convicted of
manslaughter because she neither fed her auntatied for medical help, even
though she continued to stay in the house andeataunt's food.

R v Stone & Dobinso(1977) QB 354. Stone and his mistress agreedrfoa
his sister who was suffering from anorexia. As bendition deteriorated, she
became bed-ridden but no help was summoned andiestheThey were convicted
of her manslaughter because they had acceptednt®rtheir home and so
assumed a duty of caring for her.

R v Gibbons & Procto1918) 13 Cr App Rep 134. A father and lover netglé
his child by failing to feed him. The lover had ¢mkon a duty of caring for the
child when moving into the house and was undertdigation to care for him.
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Art. 658 of the Criminal Code imposes criminal lidgl on persons falling under

any of the following categories:

a. Persons refusing or omitting to provide maintenawbé&ch he owes, by
virtue of law, to be entitled persons, including@use who brought action for
divorce, until such divorce is pronounced; or
2. A persons failing to meet the financial obligas he has incurred, by virtue of
law or formal undertaking;

a. towards a woman whom he has made pregnant outdibale or

b. towards a person with whom he has lived in an ufagunion.

Persons Entitled To Maintenance By Virtue Of Law:

Arts. 197 and 198 of The Revised Family Code inetud person’s ascendants,
descendants, brothers, sisters, and persons rebgteaffinity such as wife’s

mother and father in the list of persons that atéled to maintenance.

Punishment for Failure to Maintain:
This crime is prosecuted and punished only on ilivegfof a formal complaint.
The criminal is punishable with:
Fine, or

Simple imprisonment not exceeding six months

5.2.7.Failure to Bring Up: Article 659

This provision makes parents and other peré@ving the authority of guardians or

tutors but failing in their duties in such capacRarent’s natural duty to bring up

their children has been recognized as a legal lojuthis provision to bind negligent

parents to their obligations as parents.
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The essential elements of this crime under Art &%9

. A parent or other person exercising the authofityuardian or tutor,

. For gain or in dereliction of his duty, commits asfythe following acts:

. grossly neglects the children under his charge avahdons them without due
care and attention or to moral or physical danger;

entrusts a child for a long time to a person, @yawization or an institution with
whom or where he knows, or could have foreseert, ithaill be reduced to

physical or moral destitution, or will be physigatir psychologically endangered

Punishment for Failure to Bring Up:

. Simple imprisonment or fine,in normal circumstances of the commission of the
crime.

. Simple imprisonment or fine and deprivation of thecriminal’s family rights,

in grave cases.

. Enhancement of punishment with concurrence (Art 63yhall applywhere the
child has suffered injury, whether foreseen or waled, whether by abuse of the

right to administer chastisement or through ilatreent.

Review Questions:

1. Define ‘maltreatment of minors’. What are thesgible defences for this crimg?

2. Explain the concept of criminal liability for assions?

. Explain the meaning of the term ‘maintenancehyWailure to maintain is

crime? Why cannot it be dealt with civil remediedy@

5.2.8.Traffic/Trafficking in Women and Minors:

The expression ‘traffic’ means, illegal or disreghie business or activity.

According to ‘the Convention on Transnational Organized Crime dnits
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Protocol on Trafficking’, (Protocol to prevent, suppress and punish traffgchkn
persons, especially women and children, supplemgnthe United Nations
Convention against transnational organized crimatdd Nations, 2000 (article
3), signed by Greece, December 12, 2000), traffgckn persons means,

“the recruitment, transportation, transfer, harbag or receipt of persons, by
means of threat or use of force or other form adrcmn, of abduction, of fraud,
of deception, of the abuse of power or of a pasitd vulnerability or of the
giving or receiving of payments or benefits to agbi the consent of a person
having control over another person, for the purpo$exploitation. Exploitation
shall include at a minimum, the exploitation of grestitution of others or other
form of sexual exploitation, forced labour or sees, slavery or practices similar

to services, servitude or the removal of organs”.

The consent of a victim is irrelevant. Traffickingwomen and children is not a
new phenomenon (O. Philippon). Over centuries, woraad children were

bought, sold and sexually exploited. However, redewelopments have led to its
promotion and expansion: since the 1970s and edyeduring the 1990s it has
become a flourishing and lucrative industry in Aarad Europe. The problem is
acute in Eastern Europe and especially in the Balkauntries. The above
mentioned conditions continue at the beginninghef 21st century often in a
highly organized and systematic manner, resultmg@ imodern form of slavery
under which conditions today live thousands of woraad children like today in

the European Union.

Trafficking is a different notion from that of thegrostitution of women, (Ph.
Williams) which itself is an activity covering th&pectrum — from individual
women acting independently to highly organized rageanents in which women
are controlled by pimps or criminal enterprises.&mmbler points out, women
“sex workers” a heterogeneous body of workers, amahy of them are
autonomous. It is inappropriate to characterizentlas passive victims; they are

not dupes but require resourcefulness and expewissope with day to day
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activities and to sustain their livelihoods. Howeweher scientists have estimated
that 80-95% of all prostitution is pimp controllédl Faugier and M. Sargeant).
Others (O. Philippon) distinguish the differencetween forced and free
prostitution, in which the forced type involves #aeploitation of women.

in many of the richer nations’ child prostitutiondapornography markets.

Pornography According to IMO (International Organization fdvligration)
pornography isthe abuse of the basic right of liberty and exmies and trading

it is an outrage upon fundamental human rightshafdt parties”. Pornography is
manifested via publications, photography, filmsdeas and computer games.
Before the emergence of the Internet, an activéetra illicit videocassettes was
carried out in sex shops. The new digital era esaand fuels “special
preferences”. Absolute discretion, dozens of breaclof pornography and
harmless sexual intercourse without personal coctaovert the Internet into the

paradise of pornography in general and child parayalgy in particular.

Trafficking in children for the commercial sex industry and pornographgvien
more pronounced than that of the women. Aroundwb#dd, children are being
sought for a variety of illicit purposes, (e.g. ded work, forced begging
sometimes after mutilation by unscrupulous tra#fidy and are being bought,
abducted or lured away from their families, ofterbe transported across borders
and then sold for adoption (especially childremfrbatin America and Eastern
Europe with emphasis on war orphans) or for theokahof their organs, tissues
and other body material, although information as #ctivity is limited. The most
widespread purpose of trafficking in form childrenthat of commercial and
sexual exploitation. According to the Protocol bé tUnited Nations Convention
against transnational organized crime child is wered any person under
eighteen years of age (IOM). These main forms odugk exploitation were
defined by theWorld Congress Against Commercial Sexual Exploitati of
Children, 1996
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o] prostitution;
o] trafficking and sale for sexual purposes: trangigrpersons from one party to
another in exchange of money or other recompense;

o] child pornography.

In many cases, these three forms are interconnethedCouncil of Europe, 2000
gives the following definitions:
a) Sale of childrenmeans any action transaction whereby a childaissferred by
any person or group of persons to another for remation or other consideration;
b) Child prostitution means the use of a child in sexual activitiesréonuneration
or other form of consideration;
c) Child pornography means any representation by whatever means, dfild c
engaged in real or simulated explicit sexual ai#igi or any representation of
sexual parts of a child, the dominant charactesstif which is depiction for a

sexual purpose.

The United Nations (1996) considers the consraksexual exploitation of children
as invisible, mobile, global, escalating, and anhhigorofitable business. The advent
of digital photography and new digital technologa®w child pornography to be
copied, stored and transmitted quickly with perfaoturacy. The abundance of child
pornography available in cyberspace means thaitibadl printing and photography
are likely to be eclipsed by digital technology #® dominant media for the
production and distribution of the material. UNICBRd UNESCO reports indicate
that international criminal organizations in East&urope and Russia are becoming
increasingly involved in trafficking children frothese areas to Western Europe for

the use of many of the richer nations’ child prtosion and pornography markets.
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¢ Trafficking/Traffic in Women and Minors Under Ethio pian

Criminal Code: Arts. 597-600 and 634-638

The Ethiopian Criminal Code deals with the crime tidfficking under two

different heading basing on the purpose of thisicral conduct. They are;

1. Trafficking for the purpose of forced labor, Ar&@7-600

>

Traffic for the purposes of prostitution, Arts. 6838

Trafficking For the Purposes of Forced labor: Arts. 597-600

This criminal conduct is punishable under four sfgecrimes, namely:

Trafficking in Women and Children: Article 597

The essential elements of this crime include thieviong:

Recruiting, receiving, hiding, transporting, expogtor importing a woman or a
minor for the purpose of forced labour,

By violence, threat, deceit, fraud, kidnapping gr diving of money or other
advantages and having control over a woman orld chi

Sub-Article (2) makes people who aid or render e of the assistance for the

above said purposes are equally punishable alotigtiag principal criminal.

Punishment for Trafficking: Rigorous imprisonment ranging from 5 years to
20 years, and fine not exceeding 50,000 Birr.

Unlawful Sending of Ethiopians for Work Abroad: Article 598

While Article 597 is a crime against women and dtah this is crime against
both women and men equally. The essential elenvénkss crime are:

Sending of an Ethiopian women or men [Sub-Art. {8)]work abroad,

Without having obtained a license or by any oth@awful means

Punishment for Unlawful Sending for work abroad:
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1. Rigorous imprisonment ranging from 5 years to yHars, _andfine not
exceeding 25,000 Birr.

2. Rigorous imprisonment ranging from 5 years toy2ars, and fine not exceeding

>

>

50,000 Birr , where an Ethiopian woman or man s$emtbroad, owing to the act
mentioned above, and suffers an injury to her/isdn rights, or to her/his life,
body or psychological make-up.

The Code also punishes the illegal associations jamdical persons for
participating in the above said crimes and thecifs at any level of the
governmental hierarchy who fails to take the appat@ measure expected of him

for the control or prevention of traffic under Aies 599 and 600 respectively.

Traffic For The Purposes Of Prostitution: Arts.634-638
There are three crimes falling under this sectimamely, Habitual Exploitation
for Pecuniary Gain (Art 634), Traffic in Women amdinors (Art 635) and

Organization of Traffic in Women and Minors (ArtB3

" Habitual Exploitation for Pecuniary Gain: Article 6 34
A person is said to have committed the crime ofithab exploitation for
pecuniary gain if he does any of the following tfsn

1. Makes a profession of Gves by procuring oon the prostitution or immorality
of another, for pecuniary gain, or

2. Maintains a brothel, as a landlord or keeper

Punishment: Simple imprisonment anfihe.

Traffic in Women and Minors: Article 635
Within the meaning of this provision traffic in wem and minors requires the
following essential elements:
1. Seducing, or enticing, or procuring, or otherwiséucing for prostitution
women or minors, or keeping such a person in ahbtoto let him out to

prostitution,
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2. With an intention to make pecuniary gaimto gratify the passions of another

3. Either with or without their consent of the victim

The phrase, ‘Whoever, for gaipr to gratify the passions of another’ makes it
clear that doing of any of these activities evethaut any gain to himself but to
gratify the passions of another is well within theview if this provision and is a

punishable crime

Punishment:
o Rigorous imprisonment not exceeding 5 years, andnfé not exceeding
10,000 Birr, subject to the application of more severe prowisiespecially where

there is concurrent illegal restraint (Art 585).

Rigorous imprisonment shall be ranging from 3 yeargo 10 years, and the
fine shall not exceed twenty 20,000 Birrin the following aggravating
circumstances (Art. 536):

a) Aggravating Circumstances relating to the victim

0 the victim is a minor; or

o the victim is the wife or a descendant criminag adopted child or the child
of his spouse, his brother or his sister, or hisdywar where the victim has been
entrusted, on any ground whatsoever, to his custodgre; or

o the victim is intended for a professional procumerhas been taken abroad or
where the victim's whereabouts or place of abodeaabe established; or

0 the victim has been driven to suicide by shansrels or despair.

B) Aggravating Circumstances relating to the crimiral:
o the criminal has taken unfair advantage of the rredter mental distress of
his victim, or of his position as protector, emmoyteacher, landlord or creditor,

or of any other like situation; or
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o the criminal has made use of trickery, fraud, etae, intimidation, coercion,
or where he has misused his authority over thénvjct

. Organization of Traffic in Women and Minors: Articl e 637
The crime of ‘organization of traffic in women amdnor’ lies in the conduct of,
‘making arrangements or providing of any kind ofilities for the procurement
of or traffic in women or minors’.
Punishment:
1. Simple imprisonment, or according to the circumstances of the case.
2. Rigorous imprisonment not exceeding 3 years, and fane which shall be
not less than 500 Birr,in grave cases, especially where a professionaiper is
involved or where the arrangements are fully madeiatended to apply to many
victims.
= Criminal Liability of a Juridical Person: Article 6 38
Where a juridical person takes part in the crinpecgied in this Section, it shall
be punishable in accordance with Article 90(3) luk tCode, depending on the
nature of the crime and the circumstances of tke.ca

Review Questions:

1. Define ‘trafficking in women and minors”. Aredldefinitions under the Ethiopi
Criminal Code in conformity with those given undéhe internationa
instruments?

2. How many types of crimes relating to traffickiage found under the Ethiopign
Criminal Code? What are they?

3. Does the consent of victim neutralize the croheafficking?

4. Is the pecuniary gain of the criminal an essénélement for all types of

trafficking?
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Critical Thinking:

Having regard to the serious nature of these criofigsafficking particularly of
minors, do you think that the punishments presdrilneder the Criminal Code ¢f

Ethiopia are sufficiently severed?

Section. 6. Crimes Against Property:

Constitutional Principles Relating to Right to Property:

The constitutional protections of state, public a@niglate properties in Ethiopia
are found in Article 40 of the Constitution of FDRE95. The principles relating
to the right to property embodied in this articte ¢he following:

1. Every Ethiopian citizen has the right to thenevship of private property. Unless
prescribed otherwise by law on account of publtenest, this right shall include
the right to acquire, to use and, in a manner caibnipawith the rights of other
citizens, to dispose of such property by sale gubst or to transfer it otherwise.

2. "Private property", for the purpose of this Ak, shall mean any tangible or
intangible product which has value and is produbgdthe labour, creativity,
enterprise or capital of an individual citizen, @gations which enjoy juridical
personality under the law, or in appropriate cirstances, by communities
specifically empowered by law to own property immoon.

3. The right to ownership of rural and urban laaslwell as of all natural resources,
is exclusively vested in the State and in the pesopf Ethiopia. Land is a
common property of the Nations, Nationalities amdples of Ethiopia and shall
not be subject to sale or to other means of exahang

4. Ethiopian peasants the have right to obtaird lanthout payment and the
protection against eviction from their possessidbhe implementation of this

provision shall be specified by law.
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. Ethiopian pastoralists have the right to fiee®dl for grazing and cultivation as well
as the right not to be displaced from their owrd&arirhe implementation shall be
specified by law.

. Without prejudice to the right of Ethiopian Mais, Nationalities, and Peoples to
the ownership of land, government shall ensureritfie of private investors to
the use of land on the basis of payment arrangemestablished by law.
Particulars shall be determined by law.

. Every Ethiopian shall have the full right teetitmmovable property he builds and
to the permanent improvements he brings about enlahd by his labour or
capital. This right shall include the right to alete, to bequeath, and, where the
right of use expires, to remove his property, thanshis title, or claim
compensation for it. Particulars shall be deterihibg law.

. Without prejudice to the right to private pragethe government may expropriate
private property for public purposes subject to rpagt in advance of

compensation commensurate to the value of the pgsope

The criminal law is concerned with the unlawful leitions of these protections
guaranteed under the Constitution. Article 662haf €riminal Code declares all
interference with property and economic rights ahts capable of being
calculated in moneyorming a part of the property of anotha@s punishable
conduct. State, public and private properties awgepted under the Criminal
Code. Damage to rights in property within the megrof this Criminal Code is
constituted byany injury or prejudice suffered in comparison witfe normal

situation in the absence of the crime

Interferences of minor importance with propertyhtgyare subject to the

provisions and sanctions regarding petty offences.
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6.2. Some Serious Crimes Committed Against Propsst
6.2.1. Theft, Robbery and their forms:

o

» Robbery:
In the criminal law, robbery is an aggravated farfhtheft that involves violence
or the threat of violence against a victim in hregence. Many criminologists
have long regarded statistics on robbery to beddribe most accurate gauges of

the overall crime rate.

o Categories of theft:
Robbery is the commission of theft in circumstanaesgiolence and involves the
application or the threat of force in order to cointine theft or to secure escape.
Robbery takes many forms, ranging from muggingsbamk robberies. The
penalty for robbery is usually more severe thant thlathe larceny. Many
criminologists consider statistics on robbery toabeong the better indicators of

the overall...

o Comparison with extortion:

The scope given to the offense of extortion in atipaar legal system is
determined partly by the content of the relatecerde of robbery. Robbery is
typically confined to taking property from the pensor presence of the victim by
violence or by threat to do an immediate physiaih More remote and less

terrifying threats fall within the province of tlextortion and blackmail...

General Principles relating to the Crimes against Poperty Under The

Criminal Code:

Crimes against property include one of the folloyvassential elements:
Damage to the rights of the owner or possessdramptoperty rights(Art 663),

e.g. disturbance of possession, disturbance oharistholdings etc. or
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Damage to the rights of the owner or possessohénproperty rights and
unlawful or unjustifiable enrichment to the crimin@Art 664), e.g. Theft,

Robbery, misappropriation etc.

Presumption of Unlawful or Unjustifiable Enrichment: Art 664

Where the law requires, in order that there baragrthat the criminal shall have
acted with intent to obtain for himself or to proedor a third person an unlawful
enrichment, there is a presumption that the act dease in order to obtain or

procure a benefit or an unjustifiable advantage.

In such event, the crime is completed from theetiwhen such special intent,
joined to the material elements, is proved, notstahding that the intended
enrichment has not taken place. Repayment or theng@ood of the damage,
even if unsolicited, after such time, does notat#tithe crime, but the Court may

take account thereof in determining the sentence 7R (e)).

. Essential Elements of Theft Art. 665

A crime of theft is committed if the following esg&ls are satisfied:

1. Abstraction of another person’s movable propertyaothing detached
from an immovable property,

2. Whether by taking and carrying or by direct appiatmn, or by having it
pass indirectly to his own property,

3. With an intention to obtain for himself or to anethan unlawful

enrichment.

‘Abstraction’ means, taking or appropriating or taking from amotith intent
to defraud. It is defined as, ‘Wrongful abstracties unauthorized and illegal
taking or withdrawing of funds etc., and appropoatthereof to the taker’s

benefit (Black’s Law Dictionary).
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Punishment for Theft:
Simple imprisonment or rigorous imprisonment not exeeding 5Syears
according to the circumstances of the case.(ArtH65
Damage to Property: Where the criminal himself has detached the movable
object from an immovable property, and while dosoghas caused damage to the
movable or immovable property, the provisions ietatdamage to property i.e.
Arts 689-691 shall apply concurrently. (Art 665/2)
Petty Abstraction: Where any person has committed petty abstractiothef
property of another of very small value, he shalgunished according to the
provisions of Art 852 and 853 of the Petty Codet(B865/3)

Aggravated Theft Art. 669:

Where theft as defined under Art 665 is accompaliwgecdne or more of the
aggravated circumstances listed out in three stidem of Art 669, the
punishment shall b&imple imprisonment of not less than lyear and may
extend up to rigorous imprisonment not exceeding 1§ears if the gravity of

the crime so demands.

Robbery Art 670:
The crime of ‘robbery’ includes the following esfiahconditions:

1. Abstraction of a movable property of another

o

With an intent to obtain for himself or to procufer another an unlawful
enrichment, and

By use of violence or grave intimidation towardgesson:

for facilitating such abstraction, or

b. to render useless any resistance offered duriragter the abstraction, or

c. otherwise to render such a person incapahiesisting
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Punishment for Robbery: Rigorous imprisonment not exceeding 15 years.
Aggravated Robbery Art. 671 :

The following circumstances make a crime of robb@rype an aggravated one
under this provision:

Robbery committed by a member of a gang formedrdemto commit acts of
violence against persons or property; or

Robbery committed :

0 by seriously threatening the victim with death artgcular by means of arms
or of a dangerous weapon, or

o0 by submitting the victim to suffering or grave bigdnjury; or

in any other circumstance showing that he is padity dangerous.

» Punishment of Aggravated Robbery:

Rigorous imprisonment ranging from 5 to 25 yearsunder the circumstances

enlisted under the sub-art. (1).

Rigorous imprisonment for life where the criminal acted together with a gang,
used arms or other dangerous weapon, means imgedbllective security or
means of particular cruelty or where the acts oferice committed have resulted
in permanent disability or death(Art 671/2).

Death penalty may be given if the aggravated robbery is commitiaa be said
to be the most serious case committed under thamstances mentioned in sub-
art. (2).

6.2.1. Breach of Trust and Misappropriation: Arts. 675-681

. Breach of Trust: Art 675 and 676
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The crime of ‘breach of trust’ is similar to thdt the offence of embezzlement
under the English law. It suggests that the gisttief crime is 'dishonest
misappropriation' or ‘conversion to own use' antghgroperty, which is nothing
but the offence of criminal misappropriation. Theyodifference between the two
is that in the respect of the criminal breach obty the accused is entrusted with

property or with dominion or control over the prage

Entrustment: As the title of the crime itself suggests, entrusttror property
is an essential requirement before any crime uider675 takes place. The
language of the article is very wide. The wordsduse 'property delivered to him
in trust or for a specific purpose’. So, it extetdsentrustments of all kinds-
whether to clerks, servants, business partnersher persons, provided that they

are holding a position of trust.

The essential elements of the criminal breachust tas per Art 675 include:
Appropriating or procuring of the property deligdrto the criminal in trust or for

a specific purpose

2. With an intention to obtain unjust enrichment

. Either for the benefit of the criminal himself &vat of a third person

Meaning of ‘Property’: The expression ‘propertyfor the purposes of this
articleincludes a sum amount of money, object or a thingatue received by the
criminal in consideration of a sum amount of monelyject or thing of value
entrusted to him for sale, purchase, exchangeher apecific purpose(Art 675/2).

Presumption of Wrongful Intention: The intent to obtain for himself or to
procure for a third person an unjustifiable enrielminshall be presumed under the
following circumstance:

Where the criminal is unable to produce or repa&ytkting or sum entrusted when
called upon to do so
Where the criminal fails to return or account foitlee time he should have done

SO.
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Punishment for Breach of trust:
Simple imprisonment,in normal cases; or
Rigorous imprisonment not exceeding 5 yearsccording to the circumstances

of the case.

Aggravated Breach of trust: Art 676
The crime of breach of trust as has been definateruthe previous article is

punished for an aggravated crime under the follgwzincumstances Art. 676/1:

If the crime is committed against the property lo¢ {State or that of a public
organization; or
Where the criminal is a public official, an app@e@t or a public trustee or an

elected representative

Punishment for aggravated breach of trust:
Rigorous imprisonment ranging from 5 to 15 years ad fine not exceeding
100,000 Birr, in the circumstances specified under the Art 676/1
Simple imprisonment for not less than 1 year or rigrous imprisonment of
not exceeding 15 yearswhere thee criminal is one of the categories $igelci
under Art. 676/2.
Misappropriation: Art.679
The crime of ‘misappropriation’ under this provisiaequires the following
essential elements:
Appropriation of property of another which the cimiad got into his possession by
mistake, accident, the operation of natural fougsh as wind or water or in any
other manner independently of the will of the owner
With intent to obtain for himself or procure fortlird person an unjustifiable
enrichment
The property may include a a thing or an animalcwhivas strayed into his

possession
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Punishment for Misappropriation:

Simple imprisonment or fine shall be the punishment for misappropriation upon

the filing of a formal complaint.

Review Questions:

1. What are the general principles relating to propunder the Criminal Code?
2. Explain the Constitutional principles relatirmgright to property?

3. Define theft and distinguish it from robbery.

4. What is the difference between an aggravatdtiahd a robbery?

5. What does breach of trust mean? Distinguistorhfmisappropriation.

Critical Thinking!
Do you think that the expression ‘the property nbther’ sufficiently covers al

possible unlawful conducts in this area? Can agoec®mmit theft of his owr

property?

lllustration: A keept his valuable jewellery in his friefs house for keepingvﬂl
n to

safely.A had free access &'s house as he was his neighbor and were kno
each other for quite sometime. One day in the alesefB, A entered B’s hous
and took away his jewellery and sold it and madaeeyoLater he demand&ito
return his jewellery.

What is the remedy available for B? Whose prgpeds stolen new?

If the wrongful conduct of A is revealed what kiaficrime can he be charged?|
Don't you think that had definition of theft beeansething like“the dishonest
taking of property out of the possession of any g@m without that person’s
consent”that it would have better covered the unlawfuldwt of this nature?

17
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Unit Summary:.

A good understanding of the relationship betwedfemrint parts of the Criminal
Code is the first most important thing that theminial law students should have.
The ‘General Part’ of the Criminal Code sets out teneral principles of
criminal liability which are common to all crimeBhis part explains the meaning
of criminal act, criminal intention or negligence.i‘the guilt’ and lays down the
principles following which an accused person’s @t be declared punishable.
Further, the general part prescribes and defines kihds of punishments,
measures to be applied in each case. To find teeamt law the interrelationships
of provisions and cross-references within the Chaee to be appreciated very

clearly.

The Special Part of the Criminal Code incorporatiee conducts that are
prohibited under the threat of punishment. The abje of the criminal law is to
protect the “interests” of the state, the commuratyd the interests of the
individual in order to ensure peace and securiber&fore, crimes against such
interests are kept under various titles in a syatemorder. The individual
interests of a person protected under the Cadeda his life, his person (body),

his liberty, his honor, his morals attributes, flaisiily, his property etc.

Treason is betrayal of sovereignty of a state. &lere three types of treason
under the Criminal Code of Ethiopia. High treas®also called an *act of war’ as
the acts included under the definition of high s@aare essentially linked to the
situation of war. Treason is not necessarily reldatethe acts of war. Economic
treason is the species of treason which is intendegrotect the economic
structure of the country. Unauthorized disclosuaned communications relating to

economic negotiations of a state are prohibiteceutids provision.

Espionage is the practice of obtaining informatedsout an organization or a
society that is considered secret or confidensipyifig) without the permission of

the holder of the information. During war espion&gesed to gather information
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about opposing armies and to mislead opponentsughra@ounterintelligence.
Those engaged in spying risk imprisonment and déatinvicted of treason.
Under the Criminal Code there are three kinds ofib@es that require the proof
of ‘intention’ as the moral ingredient of the crijmamely Aggravated Homicide
(Art 539), Extenuated Homicide (Art 541) and Ordinblomicide (Art 540). The
type of homicide that is defined under Art 543he bnly one that makes a person
punishable for causing death negligenthyfanticide ischild murder in the first
year of life. Under the Criminal Code a mother getsnitigated punishment
provided that she commits the crime while she iglour, or while still suffering
from the direct effects of labour.

Crimes against the person, women and children aoplepty are very carefully

treated by the Criminal Code. It is essentialtf@ students to have a thorough
understanding of the different crimes that areuded under the Code. The
students may follow the different ways in whichnees are interpreted in this

unit for the fact the rest of the crimes are ineldigh the Code.

References:

Cases:

»Thabo Meli v.Regina Judicial Committee, Privy Coilincl All.
Eng.Rep.373(1954)

» R.V.Khandu (1890) ILR. Bombay, 194, India

» R.V Shorty (1950) SR.280, Africa.

» Palani Goundan v.Emperor (1920) Madras, 862, Inda

» Ato Abayneh Gabresellassie v. The Attomey GeneBalpreme Imperial Court,
(1963 G.C)

» Ato Leggesse Tumtu and Agraw Mametcha v. Attorn@n&al, Supreme
Imperial court (1964 G.C)



288

Reader Note:

Steven Lowenstein — “Materials for the study of tRenal Law of
Ethiopia” (1967), HSIU, Addis Ababa, Ethiopia.

J.C. Smith and Brain Hogen —“Criminal Law™{Edition) 1992.
. Kenny, C.S.—"Outlines of Criminal Law”(22nd Edn, @) Cambridge
University Press

Lowenstein, S. — “The Penal System Of Ethiopia” Jéil. No. 2,1965



289

UNIT -V
THE CODE OF PETTY OFFENCES

Introduction

Broadly speaking, petty offences can be descrilsg@dublic welfare offences’
These are also callethe regulatory offences’which in fact assumed more
importance in the twentieth century. These are wotsddeclared by special
statutes as offensive to the social interest. Tareyoffences of minor character
involving minor punishment. They are offences cateé to sale of adulterated
food or drugs, or offences of possession of proddbarticles, offences connected
to road traffic, or offences against custom ruled reign regulations.

In order to better appreciate the meaning of paffisnces and the significance of
the Petty Code it's worthwhile to consider, briefthe development of the
concept of ‘social regulation’.

All' Criminal law is a compromise between two fundartally conflicting

interests, ---the public interest and the individirderest. The public interest
demands restraint of all who injure or threatengbeial well-being whereas the
individual interest demands the maximum liberty &me@dom from interference.
The history of criminal law shows a constant swiggof the pendulum so as to
favor the public interest at times and the indialdinterest yet other times.
During the nineteenth century it was the individirgterest which retained its
prominence. The criminal law machinery was overbostl with innumerable
checks to prevent possible injustice to individdefendants as a result of which
the public interest often suffered. The reactionhie state of affairs came in the
twentieth century. The concern now is more of traqetion of social and public
interests. The teaching of the modern criminolegist the field of legal

administration is that, the objective underlying ttorrectional treatment should
change from the barren aim of punishing human Isetiogthe fruitful one of

protecting social interests. As a direct resulihas new emphasis upon the public
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and social, as contrasted with the individual ies¢s, courts have naturally tended
to concentrate more upon the injurious conducthef defendant than upon the
problem of his individual guilt. In the case ofdrarimes, however, although the
emphasis may shift, courts can never abandon émgistupon the evil intent as a
prerequisite to criminality, partly because indivadl interests can never be lost
sight of and partly because the real menace talsoterests is the intentional,
not the innocent doer of the harm. But the new amsghbeing laid upon the
protection of social interests encouraged the agwveént of a special type of
regulatory offense involving a social injury so adit and widespread and a
penalty so light that in such exceptional casestsocould safely override the
interests of the innocent individual defendantd ponish without proof of any
guilty of intent.

Another important and inevitable consequence ofgtieaving complexities of the
twentieth century life is an increasing social dagjon; and for this purpose the
existing machinery of the criminal law has beerzegiupon and utilized. The
original objective of criminal law was to keep theace. To this end during the
Middle Ages, under the strong influence of the Churthe function of the
criminal law was extended to curb moral delinquesadf one kind or another.
For these purposes it developed suitable procederpiiring proof of moral
blameworthiness or a criminal intent. But today thewded conditions of life
require social regulation to the degree never gitechbefore. The invention and
extensive use of high powered automobiles requees meforms of traffic
regulation; the increased social evils from drinkedo the more crowded and
complex conditions of modern life require new refsrof liquor regulation; the
development of modern medical science and the abade living
accommodations of modern cities require new forrhssamitary and health
regulation; the growth of modern factories requiesv forms of labor regulation;
the development of modern building construction #re growth of skyscrapers
require new forms of building regulation. The ttaahal elaborate procedures of

the criminal law, designed to try the subjectivarbéworthiness of individual
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offenders, is not suitable for exercising pettyulagjon on a wholesale scale.
Therefore, a considerable amount of this developegylation has been placed
under administrative control. However, certain asctd defined and prohibited
under those regulations are purposely left to tinsdiction of the criminal courts
for effective implementation of these special pdegislations and to retain the
deterrent effect. Therefore, the existence of tbgyRCode in the Criminal Code
cannot be underestimated. It's a very important pathe Criminal Law which

needs to be meticulously implemented having regatie spirit and nature of the
law (Art 3 para 2), to put it in the words of A84. Clearly, it is for the protection

of the collective interests of the society and e¢hgrfor the welfare of the society.

Objectives:

By the end of this unit the students will be ablea:

Understand the concept of ‘public welfare offencasd the basic philosophy
underlying this category of offences

Explain the Objective and scope of the Petty Code

Identify the similarities and differences in thephgability of general principles
of criminal laws to the crimes under the Speciat Bad Petty offences

Know the procedural requirements for the proseoubiopetty offences

Sectionl. General
1.1. Petty Offence — Definition:

Within the meaning of Art 735 of the Criminal Codemmission a ‘petty
offence’ lies in anyone of the following conducts:

» An infringement of the mandatory or prohibitive pisions of law, or

* An infringement of a regulation issued by a compegaithority, or

» Commission of a minor offence which is not punidaalnder the Criminal

Law.
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Such a petty offence is subject to punishment umigkerprovisions of the law
found in Articles 746-775 of the Petty Code.

The mandatory or prohibitory provisions of the lamthe regulations mentioned
under Art 735 should be understood having referéncart 3 of the Criminal
Code. It specifically refers to the special lawspaal nature and makes the
general principles of criminal law applicable tem as well. To make these laws
more effective and meaningful there are penaltresgribed for certain violations
of those laws. If such penalties fall within thega of penalties prescribed under
the Petty Code they will be tried according to phevisions of the Petty Code and
are punished thereunder. Examples of such laws begyThe Weights and
Measures Proclamation, 1973, The Wild Life ConstowaOrder, 1970, the
Currency Proclamation, 1942 (Proc. No. 31), the ré€hwry Amendment
Proclamation of 1947 (Proc. No. 99), etc.,

Petty Offences Governed by the Petty Code:

Art 736 clearly defines the classes of petty ofeenthat are made punishable by
the Petty Code. Art 736/1 giving effect to the piohe of legality specifies for the
applicability of the Petty Code, the offense in sfien should have been one that
is defined:

o By one of the provisions of the Criminal Code, or

o0 By the provisions of a special law (Art 3 read with 735).

The penalties applicable to such offenses shalthose which are expressly
prescribed in respect thereof.

Petty Code is Applicable Only in the Absence of Brovision for More Severe
Penalty: Art 736/1 Para 2

We find offences of similar nature being defineddein Petty code and the
Criminal Code too. For example, Articles 830, 88B2 etc, define the petty
offences mentioning that cases apart from thosiedalnder Articles 514-533 are
to be punished under the provisions of the PettdeCdhis means that, those

crimes that are made punishable under the Speaidl d® the Criminal Code
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though essentially of same description, againsstme subject matter etc., they
produce more severe consequences and thus thpyrashable with more severe
penalties. Therefore, when the unlawful conductstoet strictly fall under the
provisions of the Criminal Code the next step ixheck whether there is any
petty offence relating to such conduct. Thus, ahlshere is no provision that

punishes the conduct more severely, it becomespabie under the Petty Code.

But under no circumstances the same conduct becpumshable under both the
criminal Code and the Petty code at the same fithat would clearly amount to
double jeopardy (Art 2/5 and Art 736/1 Para 3).

Petty Offences Shall not be Punished Retroactivelyrt. 736/2
Petty offences shall always be punished under ixe@gpons of laws which are in

forceat the time of their commissiofhey shall not be punished retrospectively.

1.3.  Jurisdiction of Petty Code: Art 738

Within the meaning of Art 738/1 the petty offencdsall be governed bthe
principle of territoriality (Art 11). The place of commission of the offensdhe
place of where the offender had either committedrnaitted the act resulting in
the offence (Art 25).

Petty offences committed on the territory of Eth@oghall always be tried in
accordance with Ethiopian laws when the offenden iEthiopia. The following
rules relating to jurisdictiodo not applyto the petty offences.

. There is no question of either delegation of jugsdn or extradition of the
offender in case of petty offences. Thus, Artid@sand 21 have no application to
petty offences.

Petty offences committed in a foreign countgy dm Ethiopian or against an

Ethiopian shall not be punished in Ethiopia (Ar}.18
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5. Petty offences committed in a foreign country byEéimiopian enjoying immunity

shall not be punished in Ethiopia (Art 14).

The only petty offences committed outside the tenal jurisdiction but are still

triable in Ethiopia are ‘petty offences of purelylitary character provided by the
Ethiopian Military law’ 9Art 792). Such offences ahalways be tried by the
military authority and punished according to Ethaéwplaw whether they were
committed in Ethiopia or in a foreign country (Af88/3). However, if such
offender was already tried for the same act byfdineign Court he may not be

punished here again.

» Effect of Foreign Sentences: Art 739
In case of crimes, the Criminal Code Art 22 prosideat foreign sentences shall
be taken into consideration which amount to antextsd and aggravating
circumstances and thereby enhancing the punishwiethe criminal. But in
relation to petty offences, foreign sentences t@ailproduce any consequential
effects in Ethiopia. Convictions or sentences phdsea foreign Court shall not
be taken into consideration for the assessmergrieace as regards to crimes or

petty offences tried by Ethiopian Courts.

1.3. General Principles of Liability in case of Pay offences:

* Requirement of the Moral Ingredients:

It is evident from the provisions of Art 741 thdtet doctrine ofmens reais
generally applicable to petty offences too. Theetapart of the Article 741/2,
says that even all negligent petty offences araspable except where the law
creating the offence expressly exempts from ligbtlb punishment in respect of
an act committed by negligence. This means thatptireciple relating to the
liability for negligent crimes under the main Cogees exactly in the opposite
direction. Under Art 59/2 a negligent crime is rggnerally punishable but

exceptionally punishable. That is, the negligeimhes are punishable only where
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the law so expressly provides that negligent corsimns/omissions of certain
specific crimes are punishable by reason of thetiune, gravity or the danger they
constitute to the society. In other words, in ca$eordinary crimes negligent
crimes are not always punishable unless expresshided whereas in case of
petty offences negligent offences are always pahighexcept where expressly
exempted from liability.

The applicability of the provisions relating toasponsibility (Art 48-50) to the

Petty Code (Art 741/1) emphasizes the requiremkemntams rean these cases.

Principles of Liability that Differ from the Crimin al Code: Art 740

In case of petty offences only completed offenaespainishable. The stages of
preparation and attempts are not punishable.

In these cases only principal offender (Art 32) pisnishable. Inciters, co-
offenders, and accessories after the fact areurosipable. Each offender shall be
punished for his own act irrespective of the pgéiton of another. Art 741/3
clearly lays down that the responsibility and ligifor petty offences shall
always be individual (Art 41 and 88). There is mdlective responsibility under
the Petty Code.

Juridical persons are also not liable for incitetnencomplicity relating to petty
offences. A juridical person is punishable only wihis employee violates laws,
regulations or directives as a petty offender inoadance with Art 32 of the
Criminal Code.

The Question about Liability of Young Persons Underthe Petty Code:The
provisions of Art 740/4 create a confusion regagdio the applicability of the
defence of ‘infancy’ to the Petty Code. The artitlas thus:

“The provisions relating to petty offences _shall jgly also to young persons
within the meaning of the Criminal Code (Arts 52-R5
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As it appears from this provision the Petty Codesdaot seem to exempt the
young persons from liability. This sub-article sdlgat the Petty Code shall also
apply to the young persons described under ArtisR285. Does it mean that an
infant (Art 52) from the time of its birth becomssbject to the provisions of the
Petty Code? Obviously this cannot be the case.aMiilthe other articles of the
Petty Code that speak about the applicability ef @eneral Part of the Criminal
Code are framed in a way that take the GeneralaBdtie source of the principle,
only this article puts the idea in the oppositeedion and says thatThe

provisions relating to petty offences shall applgoato young persons...This

gives the meaning that the young persons are dubj#te provisions of the Petty
Code irrespective of their non-age. Reasonably képgathe rule should have

been expressed in the following words:

“The provisions relating to young persons withir timeaning of Arts 52-55 shall
apply also to the Petty CodeThen it would have rightly meant that:

Infants below the age of 9 years are completely umenfrom the provisions of
the Petty Code, and

The young persons between the ages of 9 and 15 gealiable but are subject to
the special measures that are provided by thel@stit57-168.

The assessment of penalties in case of these yafterglers should be according
to the rules laid down in the articles 54, and 55.

It is better say that the provisions of the Art /448re to be revised and put in the

right form.

Expert Evidence only under Exceptional Circumstancs: Art 742

The general provisions relating to expert evidemuger Arts 51 and 54 shall not
be ordinarily resorted to in cases of petty offencehey shall be ordered only if
guestions as to the petty offender’s responsibi#tgnot otherwise be decidey
the Court.
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Applicability of Affirmative Defences: Art 743

The followingjustificationsthat provided under the General Part of the Crainin
Code are equally applicable to the petty offence to

Lawful acts (Art 68)

Professional duty (Art 69)

Consent of the victim (Art 70)

Necessity(Art 75)

Legitimate defence (Art 78)

The caseof resistible coercion, excess of necessity ancegxof legitimate
defence are generally punishable but reductiorenfesice is possible within the
limits authorized by law (Art 766).

In case of superior orders the subordinate sloalba punishable,

if he obeyed a person of higher rank acting withigiauthority

and the subordinate did not exceed the order leavest

The superior giving the asdshall be fully responsible for any undesirable o
unlawful consequences.

The subordinate shall bepomsible for any conscious and intentional exaess
the performance of the order received.

Ignorance of law or mistake as to right is notificsttion to a petty offence as
well (Arts. 744 and 81).

Mistake of fact which excludes knowledge or intentto commit an offence is a
valid defence under the Petty Code (Arts 744/2&0)d

Applicability of the Extenuating and Aggravating Circumstances:

Art 745
While determining the penalties under the Petty eCthiee Court may take into
consideration the extenuating circumstances (Ar2s a®d 83), aggravating
circumstances (Arts 84 and 85) and even the cortibmaf the both as in the

case of the ordinary crimes.
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Under the Petty Codeeduction of penaltyr alteration of the nature of penalty

due to the extenuating circumstances shall be denprovided under Art 766.

The Court shall increase the penalties in case atfy poffences as per the
provisions of Arts 767-770. While considering trembination of circumstances
the court shall refer to Art 189 of the Generalt®athe Criminal Code.

Section.2. Kinds of Penalties and other Measures der the Petty
Code:

The key issue that makes a remarkable differenteee® the petty offences and
the ordinary crimes is the kinds of penalties. 246 declares thatPetty offences
differ from ordinary crimes by reason of the diffiet penalties they meritThe

main points of departure from the ordinary crimeshis regard are the following:

» Art 746/1 clearly excludes imposing of ordinary pkies in the cases of petty
offences. Therefore, petty offences shall not beighed with rigorous or simple
imprisonment prescribed for ordinary crimes.
The only punishments which may be imposed for petfignces are those
specified in Arts 747-775. The exceptions to tleaeral rule are:
» Special forms of punishments applicable to militpeyty offenders, and
Special measures applicable to young persons (&1s168 of the Criminal
Code)
Protective or therapeutic measures in respectresponsible persons (Arts
130 and 131 of the Criminal Code).
In these cases Art 746/3 requires the Court tarmnfthe matter to the competent
authority (Art 154).
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2.1. Principal Penalties of Arts 747-755
2.1.1. Arrest- Art. 747
a Ordinary or police arregkst. 748
b. Home arrest or arrest in an establishnfent-749
c.Arrest in case of members of armed forces and yadfendersArt.750
d.Compulsory labour in substitution for arreatt 751

Arrest is the only penalty involving deprivation ldferty which may be imposed
in case of petty offences. The duration of thisghtgnshall be a minimum of one
day and a maximum of 3 months. In cases of reddivt may go up to a higher
maximum as provided by Art. 769.

Arrest may be an ordinary one which shall be unaleegn special premises for
detention attached to Courts or in the home ofpglieson sentenced or in the
home of a reliable person or in a lay or religimesnmunity designed for this
purpose.

In the case of military petty offenders arrest kbal carried out under military
discipline and control in the premises used fors tlpurpose in their
establishments.

Young persons sentenced to arrest shall undergo ploishment either by
school or home arrest (Art 161). Arrest in casgafng offenders may be served
at different times. And period of arrest shall beless than 3 hours and the total

period of arrest shall not exceed 15 days.

2.1.2. Fine-Art 752
a. Ordinary case-Art 752/1
b. Fine in addition to arrest-Art 752/2
c. Conversion of sentence into compulsory labrt. 753

d. Recovery of fine in special cases-Art 754
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» Members of armed forces-Art. 754/1

* Young persons-Art. 754/2
This penalty may be imposed in addition to arres$iere circumstances justified.
This is particularly followed where the law provedarrest and fine as alternative

penalties or where the petty offender acted foawful gain (Arts 91 and 92).

The amount of fine may be normally fixed betweenrdBnd 300 Birr. In cases
of recidivism (Art 769), however, it may extendadigher maximum as the law
provides. Particularly, when the offender has é&dte unlawful gain the fine

may be increased to 500 Birr, without prejudice afggravation in case of
recidivism. The amount of fine may be fixed haviegards to the financial state
of the petty offender, the gravity of the pettyasfte and the degree of guilt.

2.1.3. Reparation of the Damage- Art. 755

Reparation is making good to the loss sufferedhayinjured party. Where the
petty offence has caused considerable damage tanjheed person or his

property or to those having rights from him theeoffer may be ordered to make
good to the loss suffered or make restitution omp&y damages by way of
compensation(Arts 101 and 102).

This order may be given irrespective of the faeit thny other type or types of

penalties are imposed on him as well.

Secondary Penalties Arts. 756

Secondary penalties may be substituted for prihcgenalties in case of
extenuating circumstances or minor offences. Wagnieproof, reprimand or
making of amends as provided for in Art 122 of @r@minal Code are the kinds
of secondary penalties that are designed by thiy Betde. They may also be
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imposed by the Court in addition to the penaltyaokst, or compulsory work or

fine.

Exclusion of Forfeiture of Rights: Art 757

Deprivation of the criminal of some of the civights, family rights and the rights
to discharge an office is one of the secondaryIiesa&nvisaged by the Criminal
Code in case of ordinary crimes under Art 123. Suébrfeiture of rights may not

be ordered in case of petty offences (Art 757/1).

In cases of members of Defence Forces too thersiwaie secondary penalties
under Art 127 of the Criminal Code. They are redurctn the rank and exclusion
from the Defence Forces. These penalties cannaappded in case of petty

offences (Art. 757/2).

2.3. Safety Measures: Arts. 758-762

1. Guarantee of good conduct-Art. 758

2. Confiscation and forfeiture to the State-Art. 759

3. Prohibition of undertakings and suspension of waekmits-Art 760
= of material nature-Art. 761

= of the liberty affecting persons-Art. 762

A petty offender may be required to enter upon argutee for keeping good
behaviour (Art. 134) only on the following circurastes:

In cases of repeated petty offences against paldier or tranquility, or the safety
of persons of things, and

Where the commission of further offences is probabl

Confiscation of certain objects of the offender nimey ordered as a preventive
measure where public safety so requires9 Art. TA8.objects or material means
endangering security, order, health or decencyntended to facilitate, or to be
used for the commission of the offence(Art. 140)yrha confiscated by the order
of the Court. All such objects shall be forfeitedtlhe State (Art. 100).
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In suitable cases, the Court may order withdrawdicense (Art. 142) of the
offender or closing down of an establishment ompeusion of its activity. For
example, a rash driver’'s driving license may behdriawn or a food factory
which does not meet the standards of hygiene etg. lme ordered to be closed
down temporarily (Art. 143). Whether total or pattihis penalty may be imposed
only as a temporary measure in case of repeatégqitgnces connected with the
use of a license or the management of an estaldisthithe maximum duration

of this prohibition should not exceed 6 months.

Where it is justified, prohibition may also be @doon the personal liberty of the
petty offender from resorting to certain placesdigrive to the commission of
further petty offences (Art. 145). Particularlygtpenalty is applied where there
has been recidivism or where recidivism is lik@lfie duration of this prohibition

shall not exceed 6 months.

Restrictions that cannot be imposed in Cases of Retoffences: Art 762/2

The General Part of the Criminal Code envisagedaicerother kinds of
restrictions on the personal liberty of the crinhiaa secondary punishments.
However, all such restrictions (Arts 146-150) acg applicable in cases of the
petty offences. The Petty Code prohibits the impmsi of the following
restrictions on the personal liberty of the offemde

* Prohibition to reside in a place

» Obligation to residence in a specified place oaare

» Placing under supervision

» Withdrawal of official papers (Passport, etc.)

» Expulsion from the territory of Ethiopia.

2.4. Measures for the Purposes of Information: Arts763, 764
1. Notice to the authority concerned publication- Ai63

2. Entry into the register of judgment-Art. 764
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These measures are either for the sake of fasilfahe enforcement of the
decisions of the Court or in the interest of thaegal public. In every case where
the Court pronounces a secondary or protectiverevemtive measure, it shall
notify without delay the administrative, civil, ntdry or police authority

concerned or any other competent public authoritll @ view to the enforcement

of the decision and the control of its observafiart.154).

Publication of the judgment or parts thereof isthebimportant measure that can
be applied when it serves the public or privateeriegts (Art. 155). The
publication shall be effected in the following twstances:

* In the interest of the public, the Court ordersasatter of procedure

* In the interest of a private party, only based ba written request by the
interested party.

Publication may be effected by means of postera public place, or through

other mass media.
Art. 764 provides that, in order to facilitate t6eurt to have full information of

the antecedents of the accused person, the judgménth are final shall be

ordered to be entered in the judgment register. 1B&).

Section.3. Prosecution and Enforcement of Penalge

3.1. Procedural Requirements for Prosecution in Casof Petty Offences:
Arts.771-775 lay down the procedural requiremeelsating to the prosecution of
petty offences. Prosecution for a petty offencellsba instituted as per the

following rules (Art. 771):

. Prosecution of Petty Offences:
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Petty offences shall be normally prosecuted onlya@omplaint by the aggrieved

party.

. In cases of Petty offences against another PersomtA771/1/a

Prosecution shall be instituted only on a complaidged by:

o] The injured party, or

o] The representative of the injured party or thoseénrgarights from him,
after being duly authorized by law.

This requirement applies to the cases involvingerufes against, the person

(bodily injuries), his freedom, and honor or agaims private property.

In cases of braches of laws, orders, regulationstce Art. 771/1/b

In these cases the complaint should be filed by ah#hority concerned. For
example, a vegetable vendor is found to use faleghs it is the authority
concerned under the Weights and Measures Proctamdi®73, that has to file
the complaint against the offender. If every peradto feels aggrieved by such
offender’s acts is to file a complaint there wid hundreds of complaints against
the same offender and it would be very difficult deal with the matter.
Therefore, the aggrieved parties are supposedptrtréne matter to the authority
concerned and he in return, after conducting thedimpimary inquiry in to the

matter files the complaint with the Court to pragecthe offender.

Incases of purely military petty offences: Art 7712

The prosecution of these offences shall be govelogete military law.

All other offences: Art. 771/c

In case of all other offences, (excluding the abowentioned ones), shall be
prosecuted by the public prosecutor by virtudisfoffice gx officio)following
the rule of procedure under the criminal Procediode.

Conditions as to Complaint: Art. 772
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All the general provisions under the General Ra#rtthe Criminal Code,
governing complaints (Arts. 211-213) i.e. relatitogconditions, time limit and
right to lodge such a complaint are applicable e prosecutions of petty
offences too.

Limitation Periods as to Prosecution and Enforcemeinof Sentence:
Art. 773
In all cases of the petty offences of any natureatatdever the periods of
limitation are prosecution and enforcement of seigiare as follows:
One year for initiating prosecution
Two years for the execution of the sentence passed.
The general provisions relating to the beginningspgnsion, interruption and
absolute end of the limitation periods accordingAtts. 219-222 and 225-228

shall apply to the proceedings of petty offences.

Pardon and Amnesty:

The usual conditions of pardon and amnesty (Art9-221) apply to petty
offences as well. The penalties in respect of pettgnces may be cancelled by
pardon and amnesty.

3.2. Enforcement of Penalties under Petty Code:

The rules of enforcement of penalties relating &ftyp offences show certain
departures from the rules of enforcement relatmghte ordinary crimes. The
main point of difference lies on the matter of srspon of penalties and
conditional release.

Exclusion of suspension of penalties and conditioheelease in case of Petty
Offences, Article 765: The principle of conditional suspension of pendghyt
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199-200) is for the promotion of the reform anchsgatement of the criminal by
giving him room to help himself in his own refornwat. Such an objective of
punishment is more relevant to the ordinary crinadgere the sentences are
punitive in nature. The penalties in case ofypeftences are more formal in
nature. Further, the uniform and rapid enforcenpemalties in these cases are of
utmost importance to indicate the strictness inliegipility of the provisions of
this part as well as the special laws and therenhlie those laws more effective
and meaningful. Thus, strict enforcement of penatyery essential for the
attainment of the objectives of special laws amgllaions. Therefore, policies
relating to reformation and rehabilitation havélditrelevance in enforcement of

penalties imposed in cases of petty offences.

Extenuation of Penalty, Art 766: Where there are extenuating circumstances
mentioned under Art 745/1 the court may reducepineishment from arrest to
compulsory work of fine. In cases of offences mfial nature the court may
restrict the penalties to reproof, reprimand oraaning for the future, particularly

in the cases involving :

First offences, and

Mere imprudence

Aggravation of Penalty, Arts. 767-770:

Ordinary Aggravation Art 767: Aggravation is done in cases of general
aggravating circumstance mentioned in Art 745/Jestb to the limits pro-vided
by Art 180.

Aggravation In cases of Concurrence Art 768:

1. In case of material concurrencethe aggregate penalty of after aggravation
may exceed the ordinary maximum penalty fixed ib 27 or 752. However, the
maximum on such aggravation may not go beyonddheing limits:

One year arrest and fine may not exceed 1,200 Birr
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Fine may not exceed 5,000 Birr in case of a juadperson

3. In cases of notional concurrencethe aggravatiomf penalty is according to
the general rule laid down in the At87 of the General Part of the Criminal
Code.

4. Aggravation in Cases of Recidivism Art 769:

Repetition of offence after one yearlf there is at least one year of time gap

between the imposition of penalty for a previoutypeffence and the time of

trial of the new petty of offence committed by same offender, recidivism shall

not be taken into consideration. Whether such pemad the previous occasion

had been enforced in part or in whole or remittgghdrdon or by limitation, does

not make any difference for the application of thike.

Repetition of offence within one year:If a new petty offence is committed by

the petty offender within a period of one year frra imposition of penalty on a

previous occasion, the court is not bound by thi#nary maximum of penalty

prescribed for the new offence. The court may gotapdouble the legal

maximum penalty provided, if the circumstancesustify (Art 747 and 752).

Aggravation in Cases of Both Recidivism and Concuence Art 770:

In case of a petty offender who is a recidivisthivitthe meaning of Art 769/2 i.e.
one who repeats the commission of a petty offenitieirwa period of one year,
and commits concurrent offences (Art 768) at heestime the aggravation shall
be in accordance with both Arts 768 and 769. Howé#we following upper limits
have to be followed:

2, 400 Birr in case of individuals, and

10,000 Birr in case of juridical persons

Review Questions:
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1. Petty offences are also referred to as ‘regojatiifences’, ‘public welfarg

2. Define petty offence. What penalties are applie#o petty offences?

3. Do all general principles and rules of the Gah&art of the Criminal Codj
e

offences’ etc. What do these different labels $igmibout the nature of thede
offences?

apply to the petty offences by virtue of Arts 3tleé Criminal Code and 734 of t

Petty Code? State the exceptions, if any.

Case Law:

The Federal Prosecutor V. Lisci Sofia

Federal Supreme Imperial Court, Federal Crimingpéal No.7/51 (1959 G.rC
Ethiopia

Hedar 3, 1953 E.C. (November 13, 1960)

Justices: Afenegus Takelle Wolde Hawariat, Dr. W. Bhagiar, Ato Bereket-
ab Habte Sellassie:

This is an appeal by the Federal Prosecutor againgdgment of the Federal
High Court of Asmara acquitting the respondent anous charges in connection
with the alleged offence consisting in the factt tthee respondent had imported
into the Empire of Ethiopia E$1,060, in additionB$150 permitted by law, and
thus contravened the provision of Article 8(c) d¢ietCurrency Amendment
Regulations, 1949, published as Legal Notice N@. 421949. There were also

other counts included in the charge which are degeton the first one.

The Federal High Court in Asmara acquitted the sadpnt on the ground that
Article 8(c) of the Currency Amendment Regulatioh849, was not valid law in
that it was enacted by the Minister of Finabegond the powengested in him by

law.
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The Currency Amendment Regulations, 1949, weretedaay the Minister of
Finance by virtue of the powers conferred on itAnicle 3 (iii) of the Currency
Proclamation, 1942 (Proc. No. 31) as amended byGueency Amendment
Proclamation of 1947 (Proc. No. 99). It may be uk#d set out here briefly the
provisions of these two proclamations. Article the title of the Proclamations;
Article 2 is the definition clause; Article 3 praMs that, except with the
permission of the Ministry of Finance, no persexgept an authorized dealer, is
allowed to buy or borrow, or lend or sell, anyeign currency to any person who
is not an authorized dealer; Article 4 prohibite thansfer out of the Empire of
any money, coin, bank notes or any cheques, bitidfts, negotiable instruments
or foreign currency, or bonds, shares, beareramésror securities except under
license; sub-articles (ii) of the said Article opides that no valuable things may,
in any manner, be transported or transferred adtesscustoms boundaries or
frontiers of the Empire unless certain customs &iities are complied with; sub-
article (iii) of the same article gives the Minist&f Finance the power to make
regulations by notice published in the Negarit Gazes may be necessary to
administer the Proclamation; sub-article (ii) oé ttkame Article 4, provides that
“valuable things” as used in sub-article (ii) ind&s any article of value and any
goods or merchandise but does not include monegguss, bills drafts,
negotiable instruments or foreign currency, nor dmwnds, shares, bearer
warrants or securities. Article 5 is a penalty skau

It is abundantly clear that the said Proclamatiocmstain nothing to prohibit the
importation within the Empire of money (notes). Thdole object of the
Proclamations is to prohibit the export of the mgneotes, etc., therein
mentioned and to ensure that any foreign currercquieed by the export of
valuable things is given up to the authorized dedfet is argued that the words
“transported or transferred across the customsbanddaries of the Empire” as
used in Article 4 (ii) apply to transportation atndnsfer in and out of the Empire,
then it is to be noted that the provision applies/do “valuable things” which

according to Article 4(iv) does not include monegheques, bills, etc.
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Furthermore, it is to be noted that from the contéArticle 4(ii) there can be no
doubt that the words “transported or transferradsecthe customs, boundaries or
frontiers of the Empire” apply only to the expoft\aluable things; the whole
provision is intended to ensure that any foreigrmrency acquired through the

transport or transfers to be paid or assigneddatltihorized dealer.

That being the position under the Proclamationsthé point to be considered is
the power of the Minister of Finance to make regjoiles. The power given under
Article 4(iii) is limited “to issue.... such regulatis and designations as it may
determine to be necessary to administer the CwrBnaclamation”. This power
to issue regulations and designatidnsadministerthe proclamation may be
exercised for a variety of purposes but such p@pasust be limited to the
administrationof the Proclamation. This power does not include plower to
create new offences which are not contemplatettenptoclamation; to exercise
such power goes beyond the power of administehiadroclamation. The power
to make laws is by the Constitution vested in #gidlative organ; and no person
or officer or authority has the power to make agjidlation unless he is expressly
authorized so to do by the laws enacted by theslegie organ; and when such
power is given to a person, authority or officeclsypower must be exercised
strictly within the limits conferred. In the casé the Currency Amendment
Regulations, 1949, (Legal Notice No. 127 of 1949 Minister of Finance in
making provisions regarding the prohibition of imjmy money, currency, etc.,
exceeded the powers conferred on it. By the Praatim such provisions create
new offences which are beyond the powers of issuiagulations and
designations necessary to administer the ProclamaBuch are the provisions
contained in Article 8(d) and 8(e) of the said Ratians; they are, therefore,
ultra virus and void. Being void, they are of no effect, have no legjisk
coercion and are not binding on the subject; tloawg therefore, be no offence
under those provisions. The respondent cannot tedfguilty of an offence in
that she imported E$1,060 in excess of what iggatleto be allowed, that is,
E$150. Such an offence can be created only by dgéslative organ. The



311

respondent was also charged with smuggling a gdidaeelet; with regard to this
the Federal High court of Asmara held that his életovas a personal effect. This

Court agrees with this.

The judgment of the Federal Court of Asmara mustetore be confirmed and

the appeal is dismissed.

Group Assignment:
Is it possible for bodies or officials other thdve tlegislature to promulgate per][al
laws? What is the position losci Sofia’'scase? What powers should a legisla

be allowed to delegate to other bodies?

Unit Summary:

Petty offences can be described‘@sblic welfare offences’ These are also
called as‘the regulatory offences’ These are conducts declared by special
statutes as offensive to the social interest. Tdreyoffences of minor character
involving minor punishment. They are offences canee with sale of adulterated
food or drugs, or offences of possession of proddbarticles, offences connected
with road traffic, or offences against custom rdes foreign regulations.

By virtue of Art 3 para 2 and Art 734 the principlaid down in the General Part
are applicable to the Petty Code too except whasestated to the contrary. Petty
offences are not punishable retrospectively; theneo joint liability in cases of

petty offences. Petty offences are punishable ibithey are completed. The other

stages of the offences are not punishable.
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There is no question of either delegation of judgdn or extradition of the
offender in case of petty offences. Petty offerm@smitted in a foreign country

by an Ethiopian or against an Ethiopian shall ropbnished in Ethiopia.

In case of ordinary crimes negligent crimes are alatays punishable unless
expressly provided whereas in case of petty offencegligent offences are
always punishable except where expressly exemptad liability. Justifications
for criminal liability are generally applicable petty offences. Ignorance of law
is no excuse for petty offence3.he provisions of Art 740/4 create a confusion
relating to the applicability of the defence offancy’ to the Petty Code. It
appears from the wording of the provision that ffoeing offenders are not
exempted from liability under the Petty Code. Tharding of the articles seems
to be erroneous.

The key issue that makes a remarkable differenteee® the petty offences and
the ordinary crimes is the kinds of penalties. 246 declares thatPetty offences
differ from ordinary crimes by reason of the diffiet penalties they meritArt
746/1 clearly excludes imposing of ordinary peealtin the cases of petty
offences. Therefore, petty offences shall not beighed with rigorous or simple
imprisonment prescribed for ordinary crimes. Théy@unishments which may
be imposed for petty offences are those specifiedris 747-775. Petty Code
applies only in the absence of more severe peaadteewhere in the Code. The
penalties under the Petty Code are classified mtocipal penalties, secondary
penalties, safety measure and measures for theogrinpf information. Expert
evidence is only taken in relation to petty offenc@der exception circumstances.

Foreign sentences produce no effect in relatigretty offences.

References:

Cases:

The Federal Prosecutor V. Lisci Sofia (Ethiopiapléml Supreme Imperial
Court, (1959 G.C.) Ethiopia
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Reader Note:

1. Articles 734-685 of the Criminal Code of FDRE, 2005

2. Steven Lowenstein — “Materials for the study of tRenal Law of
Ethiopia” (1967), HSIU, Addis Ababa, Ethiopia.

3. Sayre, Public Welfare Offenses, 33 Columbia L.R&¥68(1933)
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UNIT-VI
CRIMINAL LAW IN A CHANGING WORLD

Introduction:

As expressed by an eminent American authority (\Wkech‘ the purpose of penal
law is to express the social condemnation of fatbrd conduct, buttressed by
sanctions calculated to prevent it”. To understdms explanation of Penal law
three questions have to be answered:
1. What kind of conduct is ‘forbidden’?
2. What kind of ‘formal social condemnation’ is coreidd appropriate to
prevent such conduct?
3. What kinds of ‘sanctions' are considered as beklulzded to prevent
officially out lawed conduct?

The concept of forbidden conduct is not a statie; @changes with the change of
social norms. The very definition and concept aheritself is not only according
to the values of a particular group and societghsas, faith, religious attitudes,
customs, traditions and taboos but also accordnthé form of government,
political and economic structure of society anduanber of other factors. At the
same time we should remember that ‘public ordseglftis not a static concept. In
a theocratic or totalitarian society-the later epbfied in its extreme form by
Orwell's 1984- the regulation of sexual practicessfreedom of discussion, even
if held in private, it may become very much a matie‘public order’. Thoughts
are private expressions of opinion that may be dadg in the framework of
totally controlled society. The much more limitaghcept of public order as it has
been expressed by Mill, Hart and the Wolfenden Repoacceptable only in the
context of a liberal society, which allows indivedua maximum of physical,
intellectual and spiritual freedom, and correspoghtyi limits the function of
criminal law. The protection of juveniles, or thendemnation of public exposure,

are among the minimum elements of public orderoaeived in a liberal society
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where the between the permissible private condudtiaterest of the community
in maintenance of public order is to be drawn, carbbe answered in absolute
terms. (W. Friedmann, 1972). The evidence of thesservations is clearly
reflected at all spheres of social life. The evbhamging values of different

societies have drastically changed the concefteottime itself.

Objectives:
By the end of this unit, the students will be abl¢o:

Clearly understand the concept of social changeitanchpact on the concept
of crime

Have a wide perspective of the changes that araraeg in different legal
systems of the world owing to the changing values

Understand the increasing significance of the cerahliability of corporations
in the context of an increasingly complex corporateld

Know the impact of the modern advancements of paggy and psychiatry
on the principles of criminal responsibility

Identify the changing purposes of punishments

Appreciate the need for finding alternative pemsltio increase the efficacy of

the penal system

Section.1. Impact of Social Change On the Crimindlaw

1.1. Social Values and the Ambit of Criminal Law:

Obviously, the type of conduct that a particulacisty considers as sufficiently
worthy of condemnation to prohibit it by criminarstions is deeply influenced
by the values governing that society. It therefaages greatly, from one country

to another and from one period of history to anothe

It may suffice here to illustrate the dependencthefscope of prohibited conduct

on changing values and canons of social policypriegenting two examples:
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» The Area of Economic Crime In this area, the transition fromlaissez-fair
to a regulated and, in varying degrees, publiciytiadled economy has led to the
condemnation and criminality of actions in which, sgstem of economic

individualism were legitimate and perhaps praiséor

» The Area of Sexual Behavior The change is the other way round in the case
of sexual behavior, where changing attitudes andiakoconditions have
increasingly led to the abolition of criminalityrfactions that were formerly and

severely condemned and subject to criminal saretil. Friedmann)

1.2. Economic Crimes against the Community:

In a laissez-fairrconomy, the waste of property is, like its acclaton, a matter
of private concern. The rape of the earth, throdgforestation, overgrazing,
waste of water, dust-bowl farming, is a matter tfog individual owner, who is
presumed to suffer the appropriate penalty throthghdiminution of his crops
and financial returns. The same applies to theewegir non-use of machinery,
such as power plants, tractors, or of mineral nesgsy) even if such abuse should
lead to scarcity and the impoverishment of the commity. Such a philosophy is
no longer held, except by a diminishing band ofspaste believers in the
absolute sacrosancity of property, immune from @ffycial interference or
regulation. A major cause of change in the publnilgsophy has been the
incidence of total war in the twentieth centurya®ity of food has made the
careful use of land a vital necessity, in blockadedntries, such as Germany in
the First World War, or densely populated, entir@tgustrialized countries,
dependent largely on sea supplies, like Englantdatin world wars. This has
meant at least temporary change in legal valuesil&ly, waste or unauthorized
use of precious resources becomes, in such sitsat@ criminal and social

offence (W. Friedmann).
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Outside the emergencies of war conditions, the grgwecognition of the social
function and use of property has led to more peananhanges in legal values.
The changed evaluation of the relation of propartgl individual has gone to the
greatest extent in socialized legal systems. Fatigwthe constitutionally
enshrined concept of ‘public, socialist property the sacred and inviolable
foundation of the socialist system....’, in the SConstitution the destruction,
the theft and the misuse of state-owned propedy-#mbraces the bulk of the
industrial, commercial and agricultural assets loé hation- is attended with
criminal sanctions. To a large degree, penal sangtin a socialized system must
serve as a substitute for the regulatory effectirgncial incentives, the ‘profit
motive’. But the philosophy of penalizing waste amdsuse of public property
has deeper roots. Where the national philosophthés development of the
national economy to the general benefit by the q#dnuse of resources, the
intentional or careless waste of national assetgliiges basic importance (W.
Friedmann).

The growing consciousness of the need to presétaleagsets for the community,
and to protect it from the rapaciousness of negtédhe individual, goes far
beyond the socialized systems of the Soviet pattarsome western parts of the
United States, scarcity of water has producedicéise legislation not only on
the use of water, but also on the ownership of.léhds many demographers and
ecologists believe, the growth of the world’s p@tian will increasingly outstrip
available resources, the conservation of agricaltunineral and other natural
assets will become an increasingly vital social &ghl value, strengthened by

harsh criminal sanctions. (W. Friedmann)

Meanwhile, the protection of vital resources andgnomdities, in non-socialist
societies, has mainly developed through regulatoegsures, attended with penal
sanctions. Here, the most notable development tedmaply been in German Law,
where the outcome of scarcity situations producgdivibio world wars, with

intervening inflations, raw material, and currerstyrtages. Out of the multitude
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of statues and decrees, controlling and regulating supply of scarce
commodities, and especially transactions in foragohange, have developed a
whole body of law calledVirtschafts-strafrechtAfter the Second World War, the
Federal German Republic consolidated the concepts aifences gradually
developed in to a comprehensive law referred t@Vasschafts-strafrgesetd he
law distinguishes a graver type of economic offeoaked straftat and a lesser

type, called Ordnungswidrigkeit. (W. Friedmann)

The most interesting aspect of this new classificabf economic offences is its
differentiation between what we might call the siglle type of criminal offence
and the new type of administrative offence. Thelgack is both the gravity of
the interest that has been injured, andniems reaof the offender. There are new
types of interest deserving protection by the sth# are unknown to the older
criminal law, but not all of these can be measureterms of older concepts of

the criminal law.

Long before the development of these new concefpecanomic crime in the
Soviet Union, Germany and some other countriedpvahg the economic
dislocation of the present century, Canada (ifCiisninal Code of 1889) and the
United States (in its Anti-trust Legislation of T§%ad attempted to utilize the
criminal law for another type of economic offensghich marks an equally
significant, though differently based on, departinoen the traditional scope and
purposes of the criminal law. By making it a mis@éamor to contract or engage
in any combination or conspiracy in restraint aid& or commerce among the
several States or with foreign nations, or to mariap such trade or commerce,
the Sherman Act of 1890 clearly recognized thatasthe function of criminal
law not only to protect private property againstawful interference, but also to
protect the basic economic order of the natiamd the conditions of its existence,
against unlawful interference by private subjedtshe law. This was, indeed, a
revolutionary departure from the established cotscdpwas, of course, based on

an economic philosophy radically different fromttketer embodied in the Soviet
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Constitution, or even in that of the GermfirstchaftsstrafgesetZhe interest to
be protected was the maintenance of a competitemamy based on private
enterprise. The state did not mean to become oanentrepreneur, but it felt
compelled to use its legislative, administratived gndicial machinery for the
protection of the economic well-being of the comitwmas a whole — as
conceived by a liberal economic philosophy — andlétend it against powerful
industrial and commercial interest. This is noslasrevolution in legal thinking
than the establishment of economic crimes in theaebdaw, despite the radical
difference in the economic philosophies underlyfmerican and Soviet law.
United States anti-trust legislation, later sup@eated by the establishment of the
Federal Trade Commission, with powers largely parato those of the
Department of Justice, envisages not only crimation, but also a civil suit by
the Department of Justice, either as an alternativan addition to criminal

action. (W. Friedmann)

The real effectiveness of legal sanctions depeofigourse, above all, on the
degree and methods of their practical implementatim Canada, criminal
sanctions are comparable to those of the ShermareAwined practically a dead
letter until the reinvigoration of anti-trust enfement after the Second World
War.

In the United States, a few years ago, criminat@edings were instituted against
a small number of middle senior executives of samagr corporations, including
the General Electric Company and Westinghouseyifdation of the anti-trust
law provisions prohibiting price-fixing. The top enutives of the corporations
concerned were permitted to allege ignorance, witi&r subordinates served
short sentences of imprisonment. Whether this kihdrocedure actually served
the end of justice, it must remain a matter of dodihis use of the criminal

sanction has remained exceptional.
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On the whole, it must be concluded that, in soafathe anti-trust law has been
effective in the restraint or elimination of mondiptic conditions, it has been due
predominantly to administrative and civil measum@gust to the general sense of
awareness caused by the existence of the legslaia the possibility of its
interference with business operations. It is sigaiit that the various recent anti-
trust laws of other countries — with the limitedcegtion of the German
Wettbewerbsgesetzhave discarded the criminal sanction and redreaneasures
of publicity and administrative regulation rathiean on the deterrence of criminal

offence. (W. Friedmann)

1.3. Environmental Pollution and the Criminal Law:

An increasing use of the criminal sanction — oftemplementary to damages and
administrative sanctions — is likely to result fratime belated but traumatic
recognition in the industrially developed natiohatta massive pollution of the
environment, through despoliation of land, wated #re air, by industrial waste,
chemical, oil, the dumping of garbage, the indisanate use of pesticides and by
many other means, threatens the very conditios®a#l survival. Thus, an area,
which until very recently, has remained outsidealeggulation altogether — a
concomitant of the profit-and-consumer-orientedietyc- is likely to become a
major object of social condemnation buttressed ffyinal sanctions. Already
several countries have prohibited or severely imtstt the use of DDT. The
pollution of water and air through sulfur-laden aid motor-car exhausts, the
overheating of seas and rivers through thermal gzses, the discharge of
industrial solids into the rivers and lakes of NloAmerica and Western Europe,
have apidly becoming threats of such magnitudéh¢ocontinued supply of the
basic elements of life that the severest form ohfiition, i.e. criminal sanctions,
in addition to monetary charges, damages and astrative injunctions, will

become an absolute necessity. (W. Friedmann)
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1.4. Sexual Permissiveness and the Criminal Law:

In contrast to the increasing need for criminalcsians to combat economic risks
and social offences, notably the pollution of thvionment, certain types of
individual behavior, once severely condemned layvg@lent concepts of morality
and public order, have become widely tolerated mode acceptable to society.
This is notably so in the area of sexual behavasr,shown by the spreading
abolition of criminality of homosexual conduct besn consenting adult males
who carries out in private, and the rapidly growmgnber of jurisdictions that

have abolished, or greatly limited, the criminabfyabortion.

The greater permissiveness towards homosexualigssentially a product of
changed ideas of social morality. In most westegieties, homosexual conduct,
if limited to adults and carried out in private,ns longer regarded as morally so
blameworthy that it deserves the attention of ttioal law. In Britain, where a
statute of 1967 abolished the criminality of thipd of homosexual behaviors, the
matter was fully discussed in the Report of the dfaden Committee, which
recommends the abolition of the offence by a mBjoof twelve to one. Its

philosophy is summed up as follows passage:

“Unless a deliberate attempt is made by societyngcthrough the agency of the
law to equate this sphere of crime with that of #irere must remain a realm of
private morality and immorality which is, in briahd crude terms, not the law’s

business”.

Whereas the growing tolerance of male homosexuabtyessentially the
expression of a changing social morality, i.e. bamging ideas on the range of
permissible individual behavior in the field of sethe rapidly spreading
movement towards the abolition or modification afnmgnal sanctions for
abortions is mainly a product of social change,dféhe growing need to permit a

variety of ways to slow down or counter the worlaig/growth of population —
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now perceived as one of the major dangers toithkzed survival of mankind.
Combined with it is the realization of the factardely a product of the same
social forces- that millions of illegal abortionave long made a mockery of the
law, and that the growing pressure towards abostitinmake the legal sanctions
increasingly ineffective. Whereas, until very retgnthe great majority of
criminal laws in the western world legalized abmmtionly where the life (and,
more dubiously, the health) of the mother wereanger (Williams, 1957, ch. 5),
a rapidly growing number of laws now greatly widehe grounds of permissible

abortions, or abolishes its criminality altogeth®Y. Friedmann)

Brain Storming!

14

1. Can criminal sanctions control the massive piolfuof environment which th
huge amounts of fines could not do?
2. How do you reconcile the right to developmend ahe right to healthy

environment?

Critical Thinking!
‘The greater permissiveness towards homosexuaitgssentially a product gf
changed ideas of social morality’. Should such ceotsl be legalized havinl

regard to the changing ideology?

Section.2. Criminal Law in the Welfare State:

4.1. Mens Reaand the Public Welfare Offence:
A whole new area of criminal law has developed @iuthe steadily increasing

responsibilities of the modern state for the maiatee of certain crucial
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standards demanded by the proper functioning ofodemm industrialized and
urbanized society. These standards are embodiedgireat variety of statutory
regulations. They concern safety appliances andasgrstandards in factories
and mines, minimum standards in housing accommadapiurity and minimum
quality of foodstuffs, drugs and medical preparatioffered to the public,
compliance with statutory obligations, unemploymestuurance and other forms
of social security, registration of professionaldammade qualifications, and a
multitude of other matters which have become theepied responsibility of a
properly governed contemporary state. Almost iralayi, the statues provide
sanctions for the fulfilment of such obligation®ainly in the form of fines.
These fines are often imposed by administrativecgsse in the first place, but
subject to a trial, if contested by the defend&amtl902, a German legal scholar,
James Goldschmidt, characterized this whole areacmiinal law as
‘administrative penal law(VerwaltungsstrafrechtiMuch more recently, common
lawyers have directed their attention to this typie criminal offence, and

characterized the whole group‘psblic-welfare offences’(W. Friedmann)

This type of offence, while going under the gen&bel of criminal law, is of an
essentially different character from the criminddlences based on individual
wrongdoing. Like all law, the conditions under whicriminal liability is imposed
depend up on a balance of values in a given sodistgn the innocent killing of a
man harms the society, but the law generally cansithat a severe penalty for
murder or manslaughter should not be imposed, éxzegroof of individual
guilt. Public-welfare offences are, by contrastsesdially standardized. In the
balance of values, it is generally considered nmeseential than violations of
traffic rules or food laws that d be strictly pumésl,in the interests of the public
rather than that the degree of individual guiltiddobe measured in each case.
Moreover, a vast proportion of these offences apsvadlays imputable to
corporations rather than individuals in such a@asocial-insurance obligations,
safety and health standards, and the like. It tsedyp socially desirable that the

corporation, under whose name the business is ctedlushould be the carrier of
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responsibility rather than the individual, althoughe person immediately
responsible may, of course, be subject to a coestrhability. Given the
enormous number of offences falling under thesegaates, such as violations of
traffic regulations, there is also the sheer peattdifficulty involved in the
limitless number of trials, in which individual dguwould have to be measured.
On a balance of social interests, the widesprethdugh by no means universal —
tendency of modern statutes to impose strict ligbfior violation of public-
welfare laws is therefore justifiable. There shaoailsb be support for the principle
proposed by the Model Penal Code of the Americaw Llastitute (section
2.07(2), that statesbsolute liability is imposed for the commissidran offence,
a legislative purpose to impose liability on a corgtion shall be assumed, unless
the contrary plainly appears’

Such a formulation leaves room for contrary intetgtions where they
must be reasonably inferred from the wording aniiitspf a statute. Attacks
against the spread of the strict liability prineifor this type of offence have often
been based on the ground that the imposition efatively small fine, e.g. for the
operation of dangerous machinery or the sale afimjis drugs, is in any case not
n quite sanction (Hall, 1947, p. 331). Such cmticiseems to misconceive the
essentially different character of the sanctionasedl in these cases. The purpose
is to impose certain standards of conduct in ther@st of the community at large,
and the maintenance of these standards would beuskr impaired if the
individual defense of mistake or blamelessness wenerally admitted. This was
brought out clearly in a decision of the Englishu@mf Criminal Appeal in the
case oRR. v. St. Margaret’s Trust Lt1958) 2 All E. R. 289.

A company whose business comprised the financingire purchase
transactions had innocently offended on seven amtsi®gainst a statutory order
which, to safeguard the currency, had fixed minimaash payment of 50 per cent
for purchases of motor cars. The finance companlydeen deceived by the car
dealer who had stated an inflated price and alr@ady the required 50 per cent.
Yet the finance company was convicted (though tirainal fine took account of

its bona fides).
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The court pointed out that, “If Parliament enatitstta certain thing shall not be
done it is not necessarily an excuse to say: fiycan my business in such a way
that | may do this thing unwittingly and therefakould suffer no penalty if |
transgress.” The answer in some cases is thattperiance of not doing what is
prohibited is such that the method of business inesearranged so as to give the

necessary knowledge”.

The last-quoted sentence points to the real rdgoofathe apparent strictness of
this type of offence.

The finance company was guiltless in the senséneftriaditional criminal law.
But it was not entirely blameless in the sense ahagerial standards required by
this type of public-welfare order. The fraud of theotor-car dealer was not
beyond detection. This was not a casdoote majeure The finance company
could easily have obtained verified statementseipts, or affidavits on the
relevant aspects of the transaction. (For a regpetitial discussion of public
welfare offences sekin Chin Aik v. The Queef1963] A.C. 160, [1963] 1 All
E.R. 223;Sweet v. Parslejt 969] 1 All E.R. 347).

What is emerging in this type of public-welfareefte is a kind of ‘negligence
without fault’ as it developed in the law of toritiin the conceptual framework
of fault liability. Its purpose is to compel bussseto apply stricter standards of
inquiry and control to transactions which may erggarmpublic security. This is a
logical and sensible development, provided we reizegthe importance of public

interest in this type of contravention.

Whatever the specific solution may be to recogtiiz¢ a whole new area of law
has developed, as a concomitant to the social nsdpbties of the modern state,
an area to which the principles and proceduregaditional criminal law are only

applicable to a very limited extent. W have to @tdlat casional injustice to the
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individual is part of the price we have to pay leing in a highly mechanized
and closely settled kind of society, in which trealth, safety, and well-being of
each member of the community depends upon a vagbewof other persons and

institutions. (W. Friedmann)

The Corporation and Criminal Liability:

Today, the corporation is the predominant unit.réfere, the normal defendant,
in actions of economic and social impact has aqumd effect on this branch of
the criminal law. A corporate body is, by the laeguated to a physical
individual, but it is not an individual. The charagzation of the corporate body
as a living organism is a symbolic gesture, eveeralit is not simply a disguise
for the legitimating of omnipotence of the stateothe individual. Except for the
purely administrative or welfare offence- with whiave have dealt in the
preceding sections — the criminal law appeals ¢oinldividual. It can direct itself

to the corporate body only by a further processngfutation. Accordingly, the

problem of the criminal responsibility of corporats divides itself into several

aspects:

First, a clear distinction should be made betweearwus liability of the master for
acts of the servant, and imputation of the actioina person in the employment, or
acting on behalf, of the corporation which are grbp imputable to the latter.
Imputed liability is not vicarious, but originaliability. The principle of vicarious
responsibility has been developed in the law of, toecause it has seemed socially
and economically necessary to hold the master- thiadl is in many cases a
corporation — liable vis-a-vis third parties fortscommitted within his sphere of
operations. The held master is able to recovemagais servant. The law of tort is,
however, concerned with the economic adjustmenbwflen and risks, and the
principle of vicarious liability is applicable tdé criminal law only in so far as the
criminal law is approximated to the objectives lod taw of tort, i.e. where the law is
essentially concerned with the enforcement of oexhbjective standards of conduct,

through the imposition of fines, rather than witte tindividual guilt of a person.
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These points to the area of strict responsibilityal is largely, though not entirely,

coextensive with the area of the alled public-welfaffences. For this reason, there
has been justified criticism of an English decisiamere a company was convicted of
making false tax returns with intent to deceive, thanagers of the company having
embezzled the proceeds of sales of the compamytk sind then made false returns
in respect of the purchased tax. Since the managmes acting in the course of their
employment, vicarious liability in tort would habeen entirely justified in this case,

but hardly the criminal responsibility which theucbimposed.

Secondly, the nature of criminal sanctions impasetain obvious limitations on the
categories of crimes which may be imputed to a@@tfon. Corporations cannot be
executed or imprisoned. This would seem to excluddain intensely personal
offences, such as murder, rape and bigamy, antiemggractice nor doctrine has
hitherto extended the criminal responsibility ofparations to these offences. This
leaves as a principal field of offences (other thablic-welfare offences) crimes that
arise out of economic dealings. Convictions fomimial offences that involvenens
rea have, both in England and the United States, oedumainly in the sphere of
thefts, fraudulent dealings, and conspiracies (@tter relating to the most part of
conspiracies to defraud or to acts in restraintrafle under the anti-trust laws).
Further limitations are indicated by the purpos@uafishment. In the case of at least
the larger corporations, statutory fines are seldd@ magnitude which would act as
an effective deterrent through the suffering ofiaes financial injury. And the
shareholders are usually too far removed, botmti@ly and personally, to suffer
effective personal detriment. A shareholder of Ganeéviotors does not feel
personally affected by even a heavy fine imposedmhe corporation. Nor is he
financially hit, since his participation is limited his shareholding (Wechsler, in
Michael and Wechsler, 1956, p, 159). The main éffexl usefulness of a criminal
conviction imposed upon a corporation cannot b& sher in any personal injury
or, in most cases, in the financial detriment, inuthe public contempt and stigma
that attached to a criminal convictions of corpiarat, for offences other than those
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which are essentially of an administrative characte those offences that can

property and fairly expose the corporation to aahoontempt.

Third, the rejection of vicarious, as distinct framputed, liability in the field of

criminal law makes it necessary to define the tgpeelationship which makes it

proper to impute the criminal action of an indivadiuo the corporation. The basic

criterion for this was laid down many years ago \igcount Haldane L.C. in a

classical passage:

“ The fault or privity (of the company within theeaning of a statute) is the fault
or privity of somebody who is not merely a servantagent for whom the
company is liable up on the footingspondeat superigrbut somebody for whom
the company is liable because his action is thg aetion of the company itself”.
What Lord Haldane has characterized in this waythas alter ego of the
corporation is essentially described in the debnitof the Model Penal Code
suggested by the American Law Institute, by thentdrigh managerial agent’.
This is defined as, “An officer of a corporationamr unincorporated association,
or, in the case of a partnership, a partner, orahgr agent of a corporation or
association having duties of such responsibilitgt this conduct may fairly be
assumed to represent the policy of the corporatiorassociation (Proposed
Official Draft, $ 2.07 (4) (c) (1962)).

However precise the definition is, a measure ofréison will always have to be
left to the individual court in the decision of vther a given high officer or group
of officers or members of a corporation must, iy adividual case, be deemed

to have represented the corporation as such.

» Liability of Government or a Government-Controlled Corporations:

Special questions arise where the offending bodyaiggyovernment or a
government-controlled corporation. Can a governmaatheld capable of a
criminal offence? If it is, can it be punished byfiae, which, in a sense, the

government pays to itself?
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These problems arose directly in an interestingtralian decision in the case of
Cain v. Doyle72 Crim. L. Rev. 409. Under the Australian Commeanith Re-

establishment and Employment Act 1945, employersuader a duty to reinstate
persons who have completed a certain period of seavice in their former

employment. A further section provides that theglishot without reasonable
cause terminate or vary such employment. Offendessliable to a penalty of
$100, to be imposed by a court of summary jurigalictOther sections of the Act
provide, for certain other offences, imprisonmewnt exceeding six months,
alternatively or in addition to penalty. The whdlet is specifically declared

binding upon the Crown.

The defendant, who was a manger of a Commonwealthitions factory, was
prosecuted before a court of petty sessions inoviecfor unlawful termination of
the plaintiff's employment. Conviction was possiloiely under section 5 of the
Commonwealth Crimes Act, which provides that ‘aeyson who procures or by
any act of commission is in any way directly oriredtly knowingly concerned
in or party to any offence against any law of trerhonwealth, shall be deemed

to have committed that offence, and shall be patikhaccordingly’.

The conviction of the manager, a servant, was d#p#nupon his being an
accessory to an offence committed by the Crownhdlgh the High Court
decided by a bare majority to confirm the ordeth&f magistrate dismissing the
information, the majority of the judges did notegjthe possibility of the Crown

being convicted for a criminal offence.

Only the Chief Justice (Latham C.J.) dismissed itlea that the Crown might
commit a criminal offence as unacceptable in ppleciHis objections were, first,
that the fundamental idea of the criminal law igrasecution of offences against
the King’s peace; secondly, that the Crown itselfild have to be a prosecutor in

the case of serious offences; thirdly, that the @omwealth would have to pay a
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fine to itself, and fourthly, that where imprisonmievas at least an alternative
penalty, the Crown could not be included as it dowdt be imprisoned. The other
judges considered the criminal conviction of theov@r at least theoretically
possible, though two of them formed the majoritythwthe Chief Justice in

rejecting this conviction in the particular case.

At a time when government departments and manypemnlgent corporations,
directly or indirectly controlled by the governmegassume an increasing variety
of functions and responsibilities in the social awbnomic life of nations, the
exemption of either government or government catpons from criminal
liability generally is neither morally nor technilyajustified. As we have seen,

the main purpose of a fine is not primarily to hilne defendant financially.

It is to attach a stigma-pronounced by independsemtcourts on the breach of
legal obligations which have been imposed in therest of the community. If a
modern giant industrial concern is fined for a @ty offence, this does not
normally hurt an individual. But an accumulation sfich convictions will
deservedly impair the standing and reputation ohsuconcern.

In the case of the British statutory public corpiom@s formed in the process of
nationalization of basic industries after the SecWvorld War there is in fact no

doubt that they are liable to be fined for statytoifences.

Moreover, private corporations have been quite fregently convicted of
offences, for which imprisonment is provided, everthough it cannot be
inflicted on a corporation. (W. Friedmann)

Modern Science and the Responsibility of the Indidual:

So far we have outlined some of the impacts of ¢hanging structures of

contemporary society, on the ambit of criminal lalae purposes of punishment,
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and the partial displacement ofens reaby strict liability for certain types of
offences of an essentially regulatory and admiaiiste character. These are, as it

were, changes from without.

It remains to examine some of the subtler but 88 lmportant changes brought
about or adumbrated by contemporary scientificaegeinto the structure of the
human being. Modern psychology has explored theptmmweb of instincts and
the area of the unconscious, and its impact on huse&aviour. This has led to a
reexamination of the causes of criminal behaviand the various degrees of
mental abnormality. More recently, biological resbaand more particularly
modern genetics — has led to the discovery andatisal of man’s genetic
structure, which determines his character and hebhavrom this, we are about
to pass to the next phase, described as ‘genegmesring’. This comprises
various methods by which it may be possible toratedetermine the genetic
structure of human beings, so as to eliminate drcadtain characteristics. These
developments may profoundly affect the traditiobakes of moral and legal

responsibility. (W. Friedmann)

2.2 Modern Psychology, Control over Behaviour andhte Criminal Law:

In the approach to a generally condemned act, aschurder, rape or arson, the
legal system may go from the one extreme of penglithe act as such, without
regard to subjective factors in the individual offer, to the other extreme of
complete individualization, i.e. taking each indival as a composite of moral
and intellectual faculties, genetic factors, soemironment. Ultimately, this is a

guestion of values, of the balancing between tterast in the safety and vigor of
the community, and the consideration of the indiaidas a person. In no field has
the conflict of these values been more dramaticalhd often tragically, tested

than in the treatment of insanity or mental deficie Thus persons afflicted are
unquestionably burden to the society. And justhes $partans (Ancient Greek

Town) killed children by exposure weakling so as teoimpair the martial vigor
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of their state, so in recent times ‘the suggestias sometimes been made that the
insane murderer should be punished equally withstree, or that, although he
ought not to be executed as a punishment, he sheybcinlessly exterminated as
a measure of social hygiene’. Such doctrines condednthemselves to
Nationalist Socialist Germany, which practiced ¢éx¢ermination, confinement or
sterilization of whole groups of people, consideesdinferior, objectionable or
useless, on a large scale. Overwhelmingly, thattoadof civilized nations, and
of the criminal law, has been to take account cdkmesses of the individual as a
defence against criminal prosecution, or at leashitigation of punishment. But
while some modern legal systems have gone a longtaxgards substituting
alternative social sanctions for punishment, in ¢tase of insane or mentally
deficient persons as well as of juveniles, firstenflers, and other special
categories, none has held it possible to abolishctiminal law as a major and
vital instrument of protection of society. Hendeeg tquestion is that at what point
the borderline should be drawn, by what criterianoral responsibility should be

measured. (W. Friedmann)

For more than a century, the basic test in the comlaw jurisdictions has been
supplied by the “M’ Naghten Rules”, laid down bytHouse of Lords in the case
of Daniel M’'Naghten. The essence of the directign®n by the judges in that
case to juries and for cases where the defenagsahity is raised is contained in
the following passage:
The jury ought to be told in all cases that eveannis presumed to be sane, and
to posses a sufficient degree of reason to be ns#igle for this crimes, until the
contrary be proved to their satisfaction; and thatestablish a defence on the
ground of insanity, it must be clearly proved tlatthe time of the committing of
the act, the party accused was labouring under sudefect of reason, from
disease of the mind, as not to know the natureqaiatity of the act he was doing,
or, if he did known it that he did not know he veiisng what was wrong.

This test — adopted throughout the British Commeeltih and almost

universally in the United States — rests on theegan of knowledge. It assumes
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that a person who intellectually apprehends théndison between the right and
wrong of a given conduct must be held criminallgpensible. As such, it was
soon attacked, above all by members of the megicdéssion, but also by some
eminent lawyers (Stephen, 1883, vol. 2, p. 157)thenground that ‘insanity does
not only, or primarily, affect the cognitive or @lectual faculties, but affects the
whole personality of the patient, including botle tvill and the emotions’
(Report, p. 80). As long ago as 1870, it was abaedan the state of New
Hampshire, in favor of the test whether the accuisad the capacity to entertain
a criminal intent — whether, in point of fact, hiel @ntertain such intentin the
light of modern psychiatric developments, crimirgéal science and changing
conceptions of guilt, the criticism has assumedrwhlielming proportions in
recent years, both in England and the United Stalbe substance of these
criticisms can be summed up in the following foratidn of an eminent
American criminologist:

These tests proceed upon the following questionabéeimptions of an outworn
era in psychiatry:

(1) That lack of knowledge of the ‘nature or qualiof an act (assuming the
meaning of such terms to be clear), or incapaoityistinguish right from wrong,
is the sole or even the most important symptom exfitad disorder;

(2) That such knowledge is the sole instigator gmde of conduct, or at least the
most important element therein, and consequentivylgh be the sole criterion of
responsibility when insanity is involved; and

(3) That the capacity of knowing right from wrongncbe completely intact and
functioning perfectly even though a defendant ikeotise demonstrably of

disordered mind.

In other words, ‘a person must be seen in his etyjrand the faculty of reason,
which is only one element in that personality, & the sole determinant of his
conduct’(Sheldon Gluek, ‘Psychiatry and the Criminal Law®, rhental Hygiene
575, 580 (1928) as quoted in Durham v. U.S., 36 R12d D.C. Cir.1954).
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There is far less agreement on the alternativis #imost universally conceded
that some persons, who are perfectly capable @flactually distinguishing
between right and wrong, are yet driven to commitriminal act by forces
outside their control. This makes it improper tachihem criminally accountable
in a legal system that bases criminal liabilitypmrsonal responsibility. A widely
accepted alternative, at least as a supplememetdtNaghten Rules, has been
the test of'irresistible impulse! But a recent thorough investigation of the
problem by a British Royal Commission, which, blaege majority, favored the
abolition or modification of the M’Naghten Rulesashdescribed the concept of
the ‘irresistible impulse’ as ‘largely discrediteahd as ‘inherently inadequate and

unsatisfactory’.

The real objection to the term ‘irresistible impilgs that it is too narrow, and
carries an unfortunate and misleading implicatidvat,t where a crime is
committed as a result of emotional disorder duénganity, it must have been
suddenly and impulsively committed after a shargerimal conflict. In many
cases, such as thosemélancholia this is not true at all. The sufferer from this
disease experiences a change of mood which aftergtiole of his existence. He
may believe, for instance, that a future of suchraéation and misery awaits
both him and his family that death for all is asleseadful alternative. Even the
thought that the acts he contemplates are murder sancide pales into
insignificance in contrast with what he otherwisg@ects.The criminal act, in
such circumstances, may be the reverse of impul$ivenay be coolly and
carefully prepared; yet it is still the act of a dman (The British Royal
Commission Report, section 314).

Instead, a powerful trend in modern psychiatric dghal opinion favors the
adoption of a broader test, which correlates crahiiability with the capacity of

the individual to control his conduct in conformityith the requirements of the
law. Thus, a widely discussed decision of the Whis¢ates Court of Appeals for

the District of Columbia has formulated the ruleat an accused is not criminally
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responsible if his unlawful act was the productnoéntal disease or mental
defect’(Durham v. U.S., 36 214 F. 2d D.C. Cir.1954)

The majority report of the British Royal Commissgumggests that:

The jury must be satisfied that at the time of cotting the act, the accused, as a
result of disease of the mind or mental deficierfay did not know the nature and
quality of the act or (b) did not know that it wasong or (c) was incapable of
preventing himself from committing it (The BritidRoyal Commission Report,
Para. 317). A smaller majority preferred to aboligle M’Naghten Rules
altogether ‘and leave the jury to determine whetlethe time of the act the
accused was suffering from disease of the mind entat deficiency to such a
degree that he ought not to be held responsible’.

A Model Penal Code, prepared by the American Lastitute, suggests the
following formulation:

1. A person is not responsible for criminal condbett the time of such conduct
as a result of mental disease or defect he lackstaotial capacity either to
appreciate the criminality [wrongfulness] of hisndoct or to conform his
conduct to the requirements of law.

2. As used in this Article, the terms ‘mental dse@r defect’ do not include an
abnormality manifested only by repeated criminal atherwise anti-social

conduct.

It should be noted that all these formulations aoly supplement the purely
intellectual appreciation of right and wrong of théNaghten Rules by a test of
control over conduct as a guide for criminal resgioitity, but that they also
accept the finding of modern psychiatry in regaod mental ‘disease’ or
‘deficiency’, in addition to insanity. Mental defency generally connotes an
‘intellectual defect or defect of understandingsérg from birth or from an early
age’ (The British Royal Commission Report, p.11¥ental abnormality is a
more comprehensive concept, but it is mainly camegrwith two categories of

abnormal persons who are neither insane nor mentidficient, namely,
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epilepticsand psychopathsilt is the latter category that forms probably thain

preoccupation of modern psychiatrists, and is #isomost difficult to define. It
comprises a vast variety of persons who, for ematioreasons, stand,
permanently or temporally, to a greater or lesséerdg apart from the ‘normal’

member of society.

The almost infinite variety of psychopathic distamices and the still continuing
and widening scope of psychiatric study of mentsfuibances add to the
complexity of the problem. The M’'Naghten Rules paty greatly oversimplify
the problem of criminal responsibility by the ‘rigand wrong’ test, but they also
leave nothing between black and white, no interatedistage between
responsibility and irresponsibility (The British R Commission Report,
appendix 9, p. 413). Thdoctrine of diminished responsibilitwas universally
rejected in the law of England and in the commam-farisdictions of the
Commonwealth, until England accepted it for honecith a recent statutory
reform. In the United States the position is sonmevdibscure. On the other hand,
the laws of Scotland, in regard to murder, and mber of Continental legal
systems, have long accepted the doctrine of dim&gigesponsibility as enabling
the courts to mitigate the penalty. Perhaps, thet mepresentative formulation is
that of the Penal Code of Switzerland (Article 17):

1. The administrative authority of the Canton will pato effect the judge’s
decision ordering detention, treatment or remowahospital of offenders not

responsible or only partially responsible for thetions.

2. The competent authority will order the terminatmindetention, treatment or

confinement to hospital as soon as the reason far longer exists.

The judge will decide if and to what extent theteane passes on an offender

only partially responsible for his actions is therbe carried out.
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Clearly, the development in modern psychiatry whimdtween the fully normal
and the fully abnormal person, recognizes an itdinvariety of shades of
disturbances lessening, to a varying degree, thetiemal powers and capacities
of self-control rather than intellectual discernmieialls for a corresponding
elasticity in the legal approach to the problemregponsibility But this very

development makes it very difficult to devise pseciegal formulas, by either
statutory or judicial legislation. Any attempt tdaleorate a series of new
additional criteria, superimposed on the M’Naghtest, in correspondence with
the many types and grades of mental disturbanceldmead to misleadingly
subtle reasoning and a multitude of interpretatiopslifferent judges and juries.
Hence, the above-quoted reform proposals of thésBriRoyal Commission,
often American Model Penal Code, and others, sugdesad formulae

correlating responsibility to control It would seem not only logical but
indispensable to extend this approach to the cdrafégiminished responsibility’

as it has, by general consent, operated to gesatigfaction in Scotland and in
many Continental countries (where it is extendednfrmurder to any criminal
offence). In the evidence presented to the Royaingission, preparatory to its

Report, the British Medical Association suggestedfarm to the effect that:

“When a jury find that an accused person, at tme tof committing the act, was

laboring, as a result of disease of the mind, udaefect of reason or a disorder
of emotion to such an extent as not to be fullyoaotable for his actions, they

shall return a verdict ajuilty with diminished responsibilityl The British Royal

Commission Report, p. 93, section 264).

The introduction of such a flexible standard woatttl to the individualization of
each case, in the light of the medical evidencegired, and the estimate given in
the judge’s direction and the jury’s verdict. Itciear that any solution compatible
with modern thinking will place a wide measure ¢fodetion, and a great burden
of responsibility, on the court. But it has hardbeen different under the

M’Naghten Rules, for the decision whether a pernsocapable of distinguishing
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between right and wrong is no less arduous anttudliffa task for a court than the
proposed more general testsoointrol andresponsibility It is, however, as we
have seen, entirely out of tune with modern sdientind social thoughtThe

modern formulations give greater scope and propeigim to expert evidence on

maters which call for scientific scrutiny

Because of the inherent difficulty of finding argst that it will not leave a great
measure of individual discretion in the hands & tourt; a good many critics
have suggested the abandonment of the M’'NaghteasRallogether, without the
substitution of an alternative legal formula, sattihe jury would be left to

determine in any individual case whether the aatasmght to be held responsible
or not. This is a realistic recognition of the fdtat, under the guise of a directing
formula, judges and juries have, in fact, givenelydvarying interpretations to

the rule.

These tests do not, of course, pretend to giveharytout a broad guide for an
individual decision of a court or, as the case nhay of an administrative

authority. As the Report of the British Royal Corsmion observed wisely,

“That a criterion of criminal responsibility is notecessarily to be rejected
because it is imperfect and cannot be guaranteembver every case which it
ought to cover. All legal definitions necessarityolve an element of abstraction
and approximation, which may make their applicatidfficult in marginal cases
and may reasonably exclude cases which ought todbeded; this is inevitable,
since it is precisely the function of the law toawr clear lines for general
guidance where there is no clear line in nature, tandeal with the difficulties
and anomalies inherent in borderline cases by priegea reasonable flexibility

of interpretation” (Report, section 325).

Modern legal theory has long recognized that gérnegal formulae could not or

should not try to dispense with the individualiziagplication of justice to the
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case at hand. It is nevertheless of vital imporatitat the general directive
should be in broad harmony with contemporary rathan outdated philosophy,

morality and social thought.

Yet, a translation of modern medical insight inaw] the acceptance of the
complexity of the human being, the understandingthef many forces and
emotions that struggle in the breast of a humango@nd produce an almost
infinite scale of variations, from ‘normality’ toabnormality’, in turn raises
serious problems. Somewhere, society must draw the borderline and ol
person guilty of a crime, even though psychiatratsy regard the offender as a
very disturbed human being, and philosophers may tiee ‘free will' to choose
between right and wrong. Many of those who woulchbl not responsible for
their actions under the amended M’Naghten Ruleuarpiestionably individuals
who are highly dangerous to society, usually witlorag record of dangerous
actions. The alternative is inevitably between phment and compulsory
confinement to an institution for the care of ménptdisturbed people. Where
execution is ruled out, either because of the tfzat capital punishment has been
abolished or is not applied, or because of the tiaat the defendant has been
found ‘guilty but insane’, the choice is betweee tivercrowding of two sets of
institutions, both of them inadequate, quantitagiand qualitatively, in the great
majority of modern states. Above all, it is stilet overwhelming opinion of
modern criminologists and sociologists that punishinfor the criminal is an
essential outlet in modern, as in earlier, sogetidugel, 1945, p.168; Reiwald,
1950). These needs of the society might be thredtbeyond danger point if the
concept of ‘mental defect’ or ‘mental disease’ wstretched too far — if it were,
for example, extended to the case of Mr. Dallas igvhs (New Yorker 19
April 1958, p.85), who, between 1932 and 1958, wa®sted more than a
hundred times, convicted of eleven major crimes)gireg from assault to
homicide. He had been judged criminally insanevidugn committed to a mental
institution, the psychiatrists were unable to fard/ evidence of mental disease or

defect, other than propensity for crimes of viokenBut if propensity for crime
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comes to be recognized as a mental disease as witbbut any additional
element indicating incapacity of the minimum degodereasoning or control
sufficient to prevent the commission of a crimee thay is open not only for a
far-reaching frustration of the process of crimipatice, but for the obliteration

of the borderlines of criminal law altogether. (&iedmann)

1. Can criminal sanctions control the ever growoogporate criminality? Can t

Review Questions:

evasion, misleading advertisements, embezzlemempublic funds etc. can

other checked effectively by the criminal law?

2. In the light of the advancements of psychiatng @he recent case law do ypu
think that there is any more clarity brought abouthe tests to be applied W’\

establishing the defence of insanity?

Section.3. Changing Philosophy Underlying CriminaLaws

3.1 Purposes of Punishment:

Generally, the philosophy of deterrence still pitsven modern criminology. We
continue to be concerned with preventing, by appatg punitive sanctions, both
the individual offender and other members of theietyg from the repetition of
the crime, or the imitation on the part of othess dimilar actions. But the
contemporary approach to the best way of achiethigy general objective has
undergone a profound transformation. We are nodoigrtain that the harshest
punishment is necessarily the best way of prevgntapetition of the offence.
Where we have to concede that the severest pogsibishment — execution —
will certainly prevent the particular criminal froosommitting this, or any other,
offence again, we are no longer sure that tlsigezialpravention’(specific

prevention) will also have the effect ‘@eneralpravention’(general prevention),



341

i.e. that it will reduce the proportion of capitdfences in the body politic. In the
continuing controversy about capital punishmente @f the most powerful
arguments of those who advocate the abolition ®dmath penalty is that ‘there is
no clear evidence... that the abolition of capitatiphment has led to an increase
in the homicide rate, or that its reintroductiors Had to a fall' (Report on the

Royal Commission on Capital Punishment 1953, se@f).

When, as it is generally accepted in the lightemient thorough investigations, the
statistical evidence does not support, for exampsmital punishment on the
ground of deterrence; the problem comes back toobrlee basic theoies. Here,
the older philosophies of retribution-in its varsoshades (Report, section 50-61)
are increasingly inadequate although they contittude supported by some
eminent theologians, jurists and others. Moderilizéd society has, in general,
receded more and more from this philosophy of ‘@@ f®r an eye, a tooth for a
tooth’. The reason is for some, but only a mingrigy revulsion against the
arrogation by society of the right to take the bifea human being, a view which
could be held consistently only by radical pacsfisand hardly by the great
majority who justify kilingen mass€in a group) in case of war by order of the
state. A more practical reason is the danger oirr@trievable error of justice.
Both these arguments apply, of course, only tocHpetal punishment, and not to
the theory of punishment in general. What is of daeater importance to the
theory of punishment as applicable to all majoenties is, the progress of social
science in a manner parallel to that of the mogeagchology and psychiatry. We
are far from having an exact estimate of the fat¢teh modern urbanization and
industrialization, with all the social disruptiohety entail, have on the rate of
crime. We do, however, know beyond reasonable ddhdnt such factors as
congregation of large families and, especially,ejules in overcrowded slums
have a considerable effect on delinquency, as tieveéiversion of vast numbers
of married women in modern industrialized sociefresn domestic care to paid
employment, or the disruption of family ties inrasiged familiesindividual and

social psychology touch each other, when it comemtappreciation of the effect
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of social environment or emotional upsets, in fgrgthool, or elsewhere, on the
mental balance and health of an individudlhe more we understand of the
complex web of conditions that go into the maketia person, the less we can
accept the simple equations of sin and expiatiffienoe and retribution, and the
like. But we are also faced again, as in the mpeziglized case of the mentally

disturbed individual, with the problem of the propalance. (W. Friedmann)

Generally speaking, the increasing understandinfpefsocial and psychological
causes of crime has led to a growing emphasisedarmation rather than
deterrence in the older sense, as the best wayategb both the individual
criminal from himself, and the society from theidence of crime. In practical
terms, this has meant the increasing use of coreeahd educational measures,
either in addition to, or in substitution for, pshiment proper. The consideration
of such alternatives has gradually spread fromiappeed categories of offenders

to criminal offenders in general.

In the case of persons adjudged insane-whetherebéfal, at the beginning of
the trial (insane on arraignment), as the resulewflence during trial (special
verdict), or after sentence — it is obvious th&tralative detention or care must be
provided for, for the interest of both the indivaduand society. This must be
extended, as the categories of these persons widenghe ‘insane’ in the older
sense to others adjudged ‘mentally distributed’noentally deficient’. Various
procedures for caring for the mentally ill prisorsee provided in the English
Mental Health Act 1959(Walker, 1965, pp.263-94).

A revolution of far greater proportion has, duriihg last generation, taken place
in the treatment of juvenile offenders. Almost wrsally today, in civilized
countries, the juvenile offender (usually a perbetween the ages of eight and
eighteen), who not so long ago used to be subjdot#ite harshest penalties and
thrown together with hardened criminals — is nowbjscted to a special

procedure. The predominant pattern is that of tivenile court — as introduced,
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during the last half century in England, Germamythe great majority of the
American States and in many other countries — atcdiffers radically, in
procedure and the type of sanctions to be impoged the offender, from the
ordinary criminal court. Probation and approved ogts have become the
substitute for imprisonment. A number of modernalegystems ( Notably, the
Scandinavian countries and, following the Americtaw Institute 1940,
California, Wisconsin, and Minnesota) have gonethier and removed the
sanction power altogether from the courts, puttingstead into the hands of the
child-welfare authorities. In California the power§ the youth authority have
been extended further. This authority has power twdeal with children below
the age of juvenile criminality, and to mete owatment in accordance with the
diagnosis of their position.

The substitution of corrective measures for punistinproper has spread from
the juvenile offender to the adult offender. Thegipal emphasis is on probation
of first offenders, as a conditional alternativeptmishment. (W. Friedmann)

But emphasis on the need for corrective measurestisconfined to the first
offender. At the other end of the scale, the re@tli the habitual offender, is
becoming increasingly the object of attention ofd@m penology. In the case of a
first offender, it is felt that corrective measures an educational and the
reformative character will serve to deter him franther offences. This approach
is followed in the footsteps of the pioneer workStfeldon and Eleanor Glueck on
juvenile delinquency, which has included a socraldpction scale for proneness
to delinquency.

It is not our purpose to analyze and compare imaidehe multitude of
educational, corrective and preventive measures thaa growing number of
countries are now applied not only to mentally ulised person, juveniles, first
offenders, but to all criminal. What emerges adghllg significant and critical

fact is the increasing intermingling of the crinlinand the administrative
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processes in the modern science and practice ofctingnal law. That the
criminal offender is no longer seen as an isolated guilty individual who, at a
given moment, is brought before a court, duly sece#d by whatever term
appears appropriate to the court within the oftentdstically wide range of
maximum and minimum penalties and then disappearsver from the sight of
the judicial authorities, represents and evolutiorthe legal thinking on crime
from which there can be no retreat. In a propedyniaistered and enlightened
modern legal system, the process, in which welfadministrative and criminal
process elements are mixed, starts when the wedfafres child that lacks proper
family care and attention, or otherwise shows symgtthat might, in the future,
turn him into a criminal, is taken over by the agprate public authority. It
continues when — either despite such measures tirein absence — a juvenile
offender comes before a special corrective autharith judicial attributes. From
there, administrative and welfare authorities taker again, in the shape of the
probation officer, child-welfare board, youth auibpand of the various official
institutions to which the juvenile offender is reamad in lieu of punishment . To
these must be added a variety of medical, socidl extucational experts who
enter the process at some stage. Obviously, thbafldkerlines are becoming less
distinct, and it is often uncertain at what stage ¢riminal process stops and the

administrative process begins. (W. Friedmann)

This vital and needed change causes, howeves tarit, some grave problems:
There must be a degree of coordination betweenuttieial authorities
proper, i.e. the judge and jury, or the judge aldaed the various welfare and
administrative authorities, which is still oftencking. This appears to be
particularly true of the length of prison sentencgkich often bears no relation
either to the social usefulness of the sentencesenh or to the administrative
facilities available either in prisons or in othestitutions. It is probably still true
— as it was certainly not so long ago — that thgomtg of the judges have never
visited a prison or one of the other institutior®wnfiguring in the punitive

process.
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The distribution of functions between judicial amities and various
administrative and welfare officers emphasizesniied for adequate training and
social and professional status of the latter, eappgmf the probation service, a
relatively recent but vitally important institutiorThe change from a purely
repressive to an educative function also emphasie=geed for properly trained
prison officers, whose arduous lot must be balarme@dequate recognition in
the social and financial scale. This, too, is fanf being the case.

Lastly, and perhaps, the most important is that bhering of the
borderlines between the criminal and the admirtisggprocedure that holds not
only benefits, but also dangers for the effecttmindividual. The administrative
process is in its essence discretionary, whereasnal procedure has, at least in
the democratic scheme of values, been surroundéld séfeguards against
arbitrariness.

As corrective and educational procedures have becamermingled with
criminal or quasi-criminal processes, so the feas rown that benevolent but
autocratic authority may be able to deprive perdalting under its jurisdiction of
liberty, for indefinite periods, without the judatisafeguards attending criminal
trail. Criticism has been particularly vociferousstates which, like criminal
procedures in regard to juvenile offenders. THe 6f an article is: ‘We need not
deny justice to our children’, while a Californizdige has written that the juvenile
court is ‘fast developing into a complete systenta$cism, as dangerous to our
institutions as Communism’. Such complaints areelasn the vagueness or
elasticity in the procedure of a juvenile court iegard to such essential
safeguards as the powers of the police to arrestptecise formulation of the
offence, the right of trial by jury, the right tefuse testimony, the acceptance of

hearsay evidence, or the right to counsel. (W.dfni&nn)

3.2 Alternatives to the Criminal Sanctions:

To those who consider retribution as the principle exclusive purpose of

punishment, there can be no alternative to theicahsanction for offensive and
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prohibited conduct. But for the adherents of aitatian philosophy there are
alternatives. In a recent discussion of this qoesBrofessor Packer proposed a
classification of sanctions into four categorie878, pp. 23, 205)compensation,
regulation, punishment and treatme@ompensationinvolves the exaction of
money or performance to recompense an identifidaeeficiary or class of
beneficiaries for damage done or threatened bgehiens of anotheRegulation
embraces a constellation of devices used to bhagrhpact of public authority
directly to bear on private conduct, both beford after the fact. The granting
and withdrawal of licenses is a prominent examgleegulation.Treatment is
essentially a diagnostic response. It implies teraisal of socially condemned
conduct as a disease rather than a crime. A widedg form of treatment, as a
sanction alternative to punishment, is compulsavif commitment. This raises
the question of how if at all such a measure ofigapon of liberty differs in any
thing but name from imprisonment. But there areairse many lesser forms of
treatment in response to criminal conduct. A compirary British sociologist
(Wootton, 1963) argues in favour of a sentencingcp@rimarily as a prevention
of crime. This means, for example ‘that custodiahtences should be in
determinate in respect to the type of institutiomthich an offender should be
committed, and indeed that the rigid division dftitutions into the medical and
the penal should be obliterated’. Essentially ‘dexis as to the treatment of
offender should be common administrative, insteddaojudicial, matter’
(Wootton, 1963, p. 112). Professor Packer goesfsd-or him,“the criminal
sanction is the best available device we have fealidg with gross and
immediate harms and threats of harm. It becomesussful as the harms become
less gross and immediate. It becomes largely cafious when it is used to
enforce morality rather than to deal with condubiatt is generally seen as
harmful” (1968, p. 365).

The criminal sanction, in other words, is not stéginevitable response to evil,

but he most serous of various kinds of remedies.Kiédmann)
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3.3What Future for Criminal law?

As a leading criminologist has observed, “the statigrime must be brought into
a closer connection with psychiatry, psychology aodial science. There has
been very little change since the nineteenth cgniurthe basic concepts of
substantive criminal law, apart from the accretodnvhat may be described as
‘administrative criminality’, a product of the gravg complexity of modern life
and of the new protective and remedial functionshef welfare state. But there
has been a sweeping transformation in the penadreplA Victorian lawyer
would still feel quite at home with our basic ofées, but he would be puzzled
and bewildered by our methods of punishment aratrtrent and indeed by our
whole attitude.” (Radzinowicz, 1962, p.181).

It is, not as we have seen, no longer sufficientdocentrate on the alternative
purposes and sanctions of criminal law as suchh#e to think increasingly of
criminal law as only one of the varieties of instentalities, by which public

authority deals with the complex and manifold pesb$ of order in contemporary
industrial society. That a criminal sanction- eweith the greater variety and
flexibility of methods of punishment used todays-hut one of a number of
devices by which a modern state seeks to exeratb®ity over private conduct,

is the gist of Professor Packer’'s important bookd garticularly of his

juxtaposition of compensation, i.e. monetary adpnestt, and regulation, i.e.
administrative sanctioning, with the sanctions mhighment and treatment which
may be regarded as within the ambit of criminal lpreper. In the modern

‘positive’ state, regulation is a particularly pafeé means of dealing out rewards
and punishment, outside the purviews of criminal.|[&he granting, refusal, or
withdrawal of an occupational or professional leenor the refusal of security
clearance for an individual, which makes him uneyable, are in their moral
and economic effect, more powerful sanctions thastrof the punishments. To
this we may add another factor that is not stressedProfessor Packer: The

power of quasi-public organizations that enjoy di®ative monopoly in their
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professional or occupational area, to make or btkak members by admission
to, or exclusion from membership. A doctor struckni the medical list, a
bricklayer excluded from his union may in effectfsupunishment for life. But

this occurs entirely outside the ambit of crimited and the criminal process. It
involves the complex relationship between publithatity and private or quasi-

public institutions.

While, on the one hand, criminal law and the crihiprocesses must become
increasingly more flexible so as to accommodatear@ety of sanctions that are
not necessarily punitive in the traditional sensthe word, it is equally necessary
to compare the moral, social and economic impaatasf-criminal sanctions —
including the power of non-public bodies to impgs@actions on their members —
with the impact of the criminal sanction.

There must be a much closer coordination of criiniadministrative and civil
procedures, with respect to the effect that thesetoa the status of the individual.
While the criminal law proper may well come to opg a more limited place in
the public sanctioning process than it has tracitily done, it is imperative that
the technically non-criminal sanctions be subjected adequate procedural

safeguards, so as to protect the basic rightseofidhividual. (W. Friedmann)

Review Questions:

ReviewQuestens: ]

1. What is your opinion on the classes of sanctimeposed by Professor Pack

4
=

compensation, regulation, punishment and treatment?

Critical Thinking!

“The increasing understanding of the social anctipsipgical cause

)

of crime has led to a growing emphasis reformation rather thar
deterrencein the older sense, as the best way to protedt boe
individual criminal from himself, and society frothe incidence o

crime”. How?
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Brain Storming!
From the foregoing discussion it becomes clear dimathe one hand it is beirjg
felt that even corporations should be brought ungere and more crimingl
responsibility to ensure deterrent effect while the other hand there afe
arguments in favour of alternative punishments Wwhimore in line with|

reformative justice. How do you reconcile these typposite trends?

Unit Summary:

The type of conduct that a particular society coer® as sufficiently worthy of
condemnation to prohibit it by criminal sanctiorss deeply influenced by the
values governing that society. The very definiteomd concept of crime is not
only according to the values of a particular grang society and ideals with
faith, religious attitudes, customs, traditions aabloos but also according to the
form of government, political and economic struetof society and a number of
other factors. For instance, what is a sex crimadia and Eastern countries may
be a sweet heart virtue in West and Scandinaviantdes. What is an offence
against property in a capitalist culture may baveflil way of living in a socialist
society. What is permissible in a free and afftusociety may be a pernicious
vice in a conservative set up. The notion aboumeralso changes with time.
What is an offence today may not be an offence toomoand what has not been
an offence till yesterday may be declared a crimmddy. In short, the concept of
crime changes with the change of ideology and dih&tors in the society. The
socio- economic crimes, the sexual permissivensare glaring examples of
this truth.
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The principles of vicarious liability and corporatebility are undergoing

profound changes. Opinions are in favour of extensapplication criminal

sanctions to corporate crimes for the sake of datereffect. At the same time
arguments supporting reformative justice in thecglaof serious deterrent
sanctions are on the raise. Civil remedies and aidtmative sanctions limiting the
scope and application of substantive criminal lanes becoming apparent. Thus,
the changes in criminal law consequent to a d&ét in the social ideologies

and values are conspicuous every where, in evgaf gystem.
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Annex |. Model Exam With Model Answers

CASE ONE 40 POINTS

Addis and Diana had been married for 10 years.iieg the marriage was

stormy, mostly because of the fact that both wesanely jealous and suspicious.
Toward the end of 2005, however, things went wallthem; the marriage was
calm for a couple of months. They decided to celtsbwith an evening out for

New Year's Eve.

Unfortunately, Addis did not work on the last ddytlee year. He joined some

friends early in the morning and started drinkinde got home later than

scheduled and this made Diana furious. They gatyréa go to the New Year's
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Eve Party, but argued furiously for more than anrh®y the time they left for
the party both were fuming mad. Addis had continigedrink, which did not help

the matter.

At the party, Addis and Diana ran into some peapte whom Diana worked. At
some point Diana was asked to dance by a man frork and she consented.
Addis said nothing, but it was apparent to Diarat tke was burning. She danced
with the man three times before Addis said anytlabgut it. Then he called her a
"slut" and threatened to knock her teeth out. Hatinaed to drink. Diana
continued to dance with her friend from work.

Addis left the hall where the party was being hetdl went to his car. He kept a
gun in the glove compartment. He got the gun, nedirto the dance floor, and
found Diana on the dance floor still continuing dance with her friend dancing
standing very close to him. Addis ran across therfshouting and shooting. He
emptied the gun; He put three shots in his wife @unele in her friend. Both died

instantly.

There was sufficient evidence to prove that alldabeve said facts. Later, in his
own statement to the police Addis said he lovedwhis, intended her no harm,
and was so drunk on the occasion in question teatduld not remember
anything that happened.

1. Suppose that you are the Public Prosecutor ircie. Prepare a prosecution case
against Addisu for causing the death of his wifel &er friend. Explain the
essential ingredients of the crime you are chargiregaccused with and support
your case with sufficient reasoning. 20 Points

Prosecution Case:

1. The Crime Committed: It is against the life of agmn, i.e. ‘Homicide’ Essential
elements and causation of crime: Arts. 538, 58ar23 24 have to be applied to
establish that it is an intentional homicide amel tausation.
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Intention to cause death is sufficiently manifested by tlet flaat he purposefully
went to his car to pick up his gun and fired athbot them after returning back.
There is no doubt about the causation since it @@asmitted in a party in the
presence of many eyewitnesses.

. Specific type of homicide: Ordinary homicide undet. 540

Addisu can be charged under Art 540 of the Crim@adtle, 2005 for committing
ordinary homicide by causing death of both his Midfana and her friend.
Reasons for the Charge under Art 540:

. The killings in the case are notaggravated homicidesbecause, though the
conduct of the accused indicates the presenceeafgatitation it is not of such a
serious quality as to bring the case under aggedvadmicide. A husband killing
a wife and her male colleague under enraged conditannot describe a
dangerous or an exceptionally cruel personalityreapiired by Art. 539The
quality of premeditation that is required under th&rt. 539 is that it should be
of such a mean nature that isuggests that the criminal is exceptionally cruel,
abominable or dangerous person. Therefore, evergecaf premeditated killing
may not necessarily fall under this articléd premeditation of lesser depravity
may take the case to be treated under Art. 54@ asdanary homicide.

. Thekillings are not an extenuated homicidesoo for the following reasons:

. Though there is provocation it does not amoungtoss’ provocation as required
by Art 541.

. Provocation to be a valid defence it should cormenfthe deceased person. Here
in this case Diana is the reason for provocatidrthat was not such a serious one
to describe it as a ‘gross provocation’. So for #uoe resulting in the death of
Diana provocation as required by Art. 541 cannot dstablished thereby
disqualifying Addis from the benefits of extenuatio

Diana’s friend is ignorant of the disturbances leswthe wife and the husband.
He did not do any thing in particular to provokedégli. Therefore, for causing

death of Diana’s friend Addisu can never claimdeénce of provocation.
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As the killings in the above case do not fit intee tdefinitions of neither
aggravated homicide nor extenuated homicide the pgovision under which he
should be prosecuted is ‘ordinary homicide under 340.

. Intoxication cannot be a defence: Art. 50/1
The accused got intoxicated by his own fault aredabt he committed was not a
simple disturbance that can get the benefit defehagoxication.

2. If you were the defense counsel what defense M@duwou raise for the
defendant. State the principles, in detail, govermg such defense/s under the
Criminal Code. 20 Points.

Defence Case:
If I were the defence counsel for the defendanthis case | would raise the
following contentions:

. Intoxication: Art. 50/3read with Art. 491
Though the defendant got intoxicated voluntarilg, ieither contemplated nor
intended that he would do any such act subseqodmistdrinking. Therefore, he
should be rightly treated under Art 50/3 read wAthh 491. Following this, his
sentence by no means should go beyond simple iomprient not exceeding 1
year.

. Art50/2 read with Art 543/1:

If the Court is not convinced that his case dodsfinanto Art 50/3, it should at
least be treated under Art 50/2 and is entitleth®benefit of his crime to be a
negligent one. Under Art. 543/1 the accused mayumeshed with no more than 3
years simple imprisonment.

. Provocation Art 541/b: The conduct of Diana and her friend were suffitien
provocative to a husband to react in such a wagr&dwas no sufficient time to
cool down there either. The provocation was frora teceased wife herself;
therefore, provocation can be claimed as a defdncthis case his punishment
should not exceed 5 years simple imprisonment.nildly request the honorable
Court to be considerate towards the accused haegayd to the serious mental

and emotional disturbances he had gone throughtlaaid his state of being
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intoxicated had made his state of mind even mocapable of regulating his
conduct and grant him even a lesser sentence to him

In any case the defendant’s case does not fallruhdé40. Therefore, | humbly
submit to the honorable Court to consider the gusufor the defence so that

justice is done my client.

CASE TWO 10 POINTS

Alemayehu sold and transferred his estate to Zelaldlemayehu afterwards,
executed a transfer of the same estate to Bayidad ¢ix months earlier than the
date of transfer of the estate to Zelalam, integpdinto be believed that he
transferred the estate to Bayisa before he tramsfeit to Zelalam. Did
Alemayehu commit any crime? If so, establish thmeragainst him as per the
essential elements of the crime under the relepaotisions of the Criminal
Code.

Key Answer: Yes he has committed a crime of ‘Material Forggmyhishable
under Art. 375 of the Special Part. As this couddse serious material damage to
the victim this case should be treated with su#fitiseriousness and his sentence
should be sufficiently severe too. The punishmentthis crime is a minimum
sentence of 3 months simple imprisonment and a rmaxi of 10 years of

rigorous imprisonment.

.  PLEASE, GIVE EXPLANATORY ANSWERS FOR THE
FOLLOWING: 10 X 4=40 POINTS

“Every accused is presumed to be responsible”. Qigss. What are the
differences between Art. 48 and Art 49? 10 POINTS

Key Answer: Generally, when a person is accused of a crimehdrs/
responsibility is presumed by the Court. The pratsen need not prove it. This
means that of the important things necessary t&ene person liable for
punishment within the meaning of Art.49/1 are é#tlbd the in the following

way:
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. The proof that the act was done by the accuseds-Ithe burden of the
prosecutor.
. The fact that the accused is responsible for his—a€his is presumed by the
Court.

However, the question of irresponsibibityses in any of the following two
situations:
When the accused invokes it, particularly, durihg preliminary objections as
per Art. 130/2/g of the Criminal Procedure Code tlom first day of the criminal
Proceeding.
When the Court is doubtful about the mental cooditof the accused due to
partial or complete deprivation of mental faculti#ae Court may entertain such
a doubt at any stage of the trail by the conduthefaccused on the trial.
Once the ‘question’ arises it becomes necessatgdale the facts in the light of
Arts. 48 and 49. Then it becomes the burden ofifence to prove the accused
is irresponsible beyond reasonable doubt. Therbthiden of the prosecution is
only to raise a reasonable doubt in the mind of Glairt that the accused is

responsible and deserves punishment.

Differences between Art. 48 and Art 49:

Regarding the causes of insanity the articles supght each other.

Art. 48 deals with absolute irresponsibility whex® Art. 49 deals with limited or

partial irresponsibility due to disease of mind.

Absolute irresponsibility under Art.48 entitles thecused to complete immunity
from the punishment, while under Art. 49 the acduisepartially protected from

punishment since he/she suffers from only partiahpacity to understand the
nature and consequences of his/her conduct.

Under Art. 48 the actions taken are, measures edtrtrent or measures for
protection as provided Arts. 129-131. In case df4® the accused is given free
mitigation of punishment in accordance with Art.018s well as any other

measures for treatment or protection shall be extler
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2. The increasing understanding of the social andhpdggical causes of crime has
led to a growing emphasis aeformation rather thandeterrencein the older
sense, as the best way to protect both the indavickiminal himself, and society
from the incidence of crime”. Analyze this statemercritically.
10 POINTS
Key Answer: By reformation of the criminal is meant his morageneration, and
developing the sense of honesty. A person, who dsnancrime and suffers
punishment for that, comes back to the societylmed in along with his other
fellow beings. The advocates of reformative thesing at the rehabilitation of the
criminal in the society. This theory admits onlykuypes of punishments which
are educative and discipline to the criminal, matse which inflict pain on him.
Therefore, punishment must aim at making a manhyast living in the society.
However, purely reformative punishment has thedViaatage of dilutes the pain
of the penalty. And may not deter the criminal freepeating similar crime on the
other hand it may even encourage the criminalpeathis criminal behaviour.
The purpose of the punishment is to deter the oafrfrom committing crime in
future and to set as an example to the prospectirenals. It carries the message
that those who violate the law will be punishedeliwise. The idea is that
punishment will curb the criminal activities of tip@tential criminals. Strongly
deterrent punishments may be successful in maingaithe full intimidation
value of the penalty. However, it has the disadsgatof restricting the chances
of reforming. Too lengthy and too harsh punishmemtthe name of deterrence
may harden the criminal instead of reforming him.

Therefore, punishment should be designed in eadhearry case by carefully
including the deterrent as well s reformative elatae

a. Petty offences are also referred to as ‘regwatdfences’, ‘public welfare
offences’ etc. What do these different labels $igmibout the nature of these
offences?5 Points.

Key Answer: The petty offences originated as result of the needrotect the

social interest i.e. the interest of the publicgeneral. The necessity of social
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regulation arose out of the growing complexity afcial life. The special
regulatory legislations such as examples of suals lmay be, The Weights and
Measures Proclamation, 1973, The Wild Life Cons@owaOrder, 1970, the
Currency Proclamation, 1942 (Proc. No. 31), the réhay Amendment
Proclamation of 1947 (Proc. No. 99), road trafiites etc., The violations of such
mandatory provisions are made punishable moredardp give effect such laws
than to inflict pain in the name of punishment be taw breaker. Therefore, the
above said names signify that these offences arthéopurpose of regulation of
social conduct in the general interest of the comitglas opposed to the private

interests of a specific victim.

b. Do all the general principles and rules of thenx€al Part of the Criminal Code
apply to the petty offences by virtue of Arts 3tleé Criminal Code and 734 of the

Petty Code? State the exceptions, if any. 5 Points.

Key Answer: No, all the general principles and rules of the General Pathef
Criminal Code do not apply to the petty offencelse Tollowing are some of the
important differences:

Principles of Liability that Differ from the Crimin al Code: Art 740:

In case of petty offences only completed offenaespainishable. The stages of
preparation and attempts are not punishable.

In these cases only principal offender (Art 32) pisnishable. Inciters, co-
offenders, and accessories after the fact areurosipable. Each offender shall be
punished for his own act irrespective of the pgréiton of another. Art 741/3
clearly lays down that the responsibility and ligifor petty offences shall
always be individual (Art 41 and 88). There is mdlextive responsibility under
the Petty Code.

Juridical persons are also not liable for incitetnencomplicity relating to petty
offences. A juridical person is punishable only wihis employee violates laws,
regulations or directives as a petty offender inoadance with Art 32 of the

Criminal Code.
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4. a. Define ‘trafficking in women and minors”. Are theefinitions under the
Ethiopian Criminal Code in conformity with thosevgn under the international
instruments? 5 Points.
Key Answer: The Ethiopian Criminal Code deals with the crimetraffficking
under two different heads basing on the purpostnisfcriminal conduct. They
are:

1. Trafficking for the purpose of forced labor, Ars@7-600

2. Trafficking for the purposes of prostitution, Aré34-638
b. Does the consent of victim neutralize the crirh&rafficking? Is the pecuniary
gain of the criminal an essential element of themer of trafficking?
5 Points.

Key Answer: No, the consent of a victim is irrelevant. Thesémes are
punishable even where there is consent of thenvidr where there is no
pecuniary gain to the criminal. Art. 597 does n@ntion ‘pecuniary gain’ to the
criminal as an essential element. Under Art. 63ctmiary gain’ is one of the

two alternative purposes of the crime, the oth@ndgto ‘gratify another’.

Annex Il. Key to Solve a Case Problem:

While solving a case problem the students are redquo systematically deal with
the facts given to them keeping certain key pointgheir mind in order to
achieve these beneficial results:

1. To have clarity in presentation of their casel a

2. To avoid mixing up of prosecution and defensesa

Students have this common problem of mixing uprospcution case with that of
defence. They should remember that while prepaangrosecution case they
should stick to that side and challenge the defewit their contentions.
Switching to defence points in between reflectsrthecertainty and makes their
case weak. The same is true while preparing a defease; the student should

completely explore his chances of defending hise dag identifying different
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grounds to establish the innocence of the accusedright case or at least try to
limit his liability in a case where the defendantisolvement is obvious.

I. Being a Prosecutor:

Before proceeding to prepare your case always tteadacts thoroughly, if need

be more than once to clear any lingering doubtsiathe facts in your mind. Note
the names of the parties, dates, timings etc. giyfen a chronological order

(according to the order of occurrence). The prosecwcase should necessarily
consist of three important parts namely, identtf@a of the conduct under

specific provision of the Special Part, fixing tbeminal liability of the accused

and recommendation of the sentence.

. ldentification of the Accused’s Conduct:

The first thing that comes to the mind after regdime facts is the specific kind of
crime that the accused has committed. It is thenhdrresult that directs you to
the relevant provision; say for example if the $aiciclude the killing of a human
being it will be identified as:

A crime of homicide Arts 538-543

The specific type of homicide i.e. whether intentib[Aggravated

(Art. 539), Ordinary(Art. 540) or Extenuated (Art541)jor Negligent
homicide(Art. 543)

At this stage just identification of the conductden the relevant provision is
sufficient.

. Fixing the Criminal Liability of the Accused:

. Essential elements of the crime identified:

The material and moral ingredients of the crimac¢nordance with the identified
provision of the Special Part has to be discussed tlearly. For example, if it is
a case of aggravated homicide, the facts shousthben to disclose:

Intention of the accused in terms of Art. 58,

At least one of the aggravating circumstancesringeof Art.539/1/a or b

. Causation of crime:

If the facts include more than one cause thensttbde shown that the accused’s

act was the actual and adequate cause for the Wlazorfsequence i.e. ‘death of a
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human being’ as in the case of the example we @msidering. This is done in
accordance with the rules laid down in Art.24 & eneral part.
Always try to give sufficient reasoning for yourast. Yes/ No answers are
neither useful for scoring maximum marks nor usdful your future practical
application. This will help you to write nice reasa judgments of academic as
well as practical importance in future.

3. Recommendation of the Quantum of Punishment:
The last and very important part of the prosecutiase is that it should contain a
well reasoned recommendation for a specific ‘quaniof punishment. Though it
is the judge that has the final word in deciding tmature and length of the
sentence to be given, it should form part of thespcution’s request. For
example, in a case of aggravated homicide youaatticlude that the accused be
given a sentence of rigorous imprisonment for lifdess there are convincing
grounds for demanding a death penalty. You hawpport your sentence with
sufficient reasoning too which will stand as anveersfor the demands of the
defence for mitigation of punishment.
The sentence recommendation should include aggngvatircumstances,
previous convictions, if any, and a descriptionha& disposition of the accused.
II. Being a Defence Counsel:
Normally the defence case begins with a ‘plea afguilty’ where in the accused
denies all the charges made against him. The def@ay base its case on anyone
of the following grounds:

1. Absence of Legal Ingredient:
It may be shown that the harm caused is not orteasfe which are specifically
prohibited under the Special Part of the Code. &@mple, ‘raping’ is a crime
under the Ethiopian Criminal Code where as ‘fortid is not. Therefore,
unless there is a strong proof of and element@té the conduct cannot be a
crime. The principle of legality prohibits the ctiea of crimes by analogy
(Art.2/3). Or,

2. Absence of Material Ingredient:

a. By proving the absence of ‘cause’ and ‘effect’ reteonship:
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In a case where several causes are present likeeding, concurrent or

intervening etc. (Art. 24) ‘the act/conduct of taecused’ may be proved to be
‘not the one’ that had brought about the resultloat it was the ‘inadequate one’
to have brought about the harmful result in quaestio

You need to show facts supporting your argumen;.

. By plea of ‘alibi’:

The Latin expressiofalibi’ literally means ‘elsewhere’. It is a plea by agoer
accused of an offence that he was ‘elsewhere’..lthaing regard to the time and
place when and where he is alleged to have conunrilte crime, he could not

have been present.

The plea of alibi postulates théphysical impossibility of the presencef the
accused at the scene of the crime by reason gbresence at another place. It
should be shown that the accused was so far awtheatelevant time that he
could not be presented at the place where the asiasecommitted.

Note: While solving a hypothetical casalibi’ can be raised only in the light of
the given facts. You cannot modify the facts bygmation. You cannot assume

the facts unless you are askedQo,

. Absence of Moral Ingredient:

. By Proof of Incapacities: Arts. 48-56

The defence may claim anyone of the incapacities ilnsanity, intoxication or
infancy to prove the incapability of the defenddat form the guilty mind

necessary to bring about the harmful consequemcesi@stion. Here again you
have an obligation to support your contentionshim light of the facts given and
the principles governing such a defence by refgrtmthe relevant provisions of

law. Or,

. By Proof of an Affirmative Defence; Arts. 68-81

Where justifiable-No punishment at all:
Where all the essential conditions andlitnéations specified under the relevant
provision are fulfiled, the defence can claim cdete immunity from

punishment.
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Where excusable-Mitigation of punishment:

Where the conduct of the accused does not fulidlrequirements for an absolute
justification a free mitigation of punishment puastito Art 180 can be claimed.
[ll. Being a Judge:

. Analysis of issues on both sides:

If you are asked to decide the case assuming ybtuoske a judge, you have to
briefly discuss both prosecution and defence casdsthen come to a reasoned
decision which can answer the contentions of buthpiarties.

. Determination of punishment:

This exercise should be done carefully followingportant principles relating to
determination of punishment incorporated in Art3. &d 88. Due attention
should be given to the aggravating, mitigating asl \&s combination of both
kinds of circumstances (Arts. 82-86, and179-188p@drting your sentence with
sufficient reasoning is the most important paryair judgment.

THE END



