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UNIT-I

SCOPE AND DEVELOPMENT OF CRIMINOLOGY
Introduction:
The word ‘Criminology’ originated in 1890. The geaemeaning of the term is “the
scientific study of crime as a social phenomendrtrioninals and of penal institutions”.
Prof. Kenny (analyzed /defined/ described) thatirf@mology is a branch of criminal
science which deals with crime causation, analysm®l prevention of crime”.
Criminology as a branch of knowledge is concernéith whose particular conducts of
human behaviour which are prohibited by societyis|ttherefore, a socio-legal study
which seeks to discover the causes of criminalitgy auggests the remedies to reduce
crimes. Therefore, it flows that criminology andnunal policy are interdependent and
mutually support one another. Thus criminology seé&k study the phenomenon of
criminality in its entirety.

The problem of crime control essentially involvé® theed for a study of the forces
operating behind the incidence of crime and a wanéco-related factors influencing the
personality of the offender. This has eventually I® development of modern
criminology during the preceding two centuries. Thepose of study of this branch of
knowledge is to analyze different aspects of creme device effective measures for
treatment of criminals to bring about their re-stigation and rehabilitation in the
community. Thus criminology as a branch of knowketigs a practical utility in so far as

it aims at bringing about the welfare of the comrhuas a whole.

The principles of criminology serve as effectiveidglines for formulation of penal
policy. The modern clinical methods and the refdonameasures such as probation,
parole, indeterminate sentence, open prisons, dher @orrectional institutions are
essentially an outcome of intensive criminologicakearches during the twentieth
century. These measures have sufficiently demdesttae futility of dumping offenders
inside the prisons and infliction of barbaric pumsents. Prof. Gillin has rightly
observed thait is not the humanity within the criminal but tkeminality within the

human being which needs to be curbed through eféeetdministration of criminal



justice. More recently, criminologists and penologists nseto have agreed that
“individualization of the offender should be thetimlate object of punishment, while

treatment methods, the means to attain this end”.

The study of crime and criminal must proceed oniendific basis by carefully analyzing
various aspects associated therewith and must sedgssuggest measures proposed to
suppress criminality. It must be added that withv regimes emerging in the modern
complexities of life, we seem increasingly concedrabout the problem of crime. Today
destructive acts of vandalism, highway, train amadkorobberies, looting, bomb blasts,
rape, illegitimate terrorist activities, white-callcrimes, cyber crimes, criminalization of
politics, hijacking, etc., are constantly incregswhich have posed a positive danger to
human life, liberty and property. Modern criminolstg, therefore, seem to be seriously
concerned with the problem of crime to protectdbeiety from such anti-social activities
of criminals. It is for this reason that the twetsr branches of criminal science, namely,
criminology and penology work hand in hand to apjate the problem of criminality in

its proper perspective.
Objectives:

The purpose of this unit is to make the studentetstand the concepts of crime and
schools of thought about explanation of criminadideour. The unit defines criminology
and other important terms necessary to apprediatsubject. The discussions under this
section also include a brief outline of the histali development of the branch of

criminology, its purpose and scope.

By the end of this unit, students will be able to:

» explain the meaning of criminology and define iédume and scope.

» distinguish the fields of criminology, penologyiramal law and their inter-
relationship;

» have a basic understanding of the historical dgraént and the branchs of

criminology;



» describe the major and school of thought abouttimeinal behaviour.

Section. 1. Understanding Criminology

1.1. Defining Criminology

Criminology maybe defined &&he scientific study of the causation, correctionda
prevention of crime”.Criminology (from Latincrimen "accusation"; and Greekoyia,
-logia) is the social science approach to the study iofiecras an individual and social
phenomenon. Although contemporary definitions varyhe exact words used, there is
considerable consensus that criminology involves #pplication of the “scientific
method” to the study of variation in criminal latlhe causes of crime, and reactions to
crime (Akers 2000).

Criminological research areas include the incideaice forms of crime as well as its
causes and consequences. They also include sowlag@ ernmental regulations and
reactions to crime. Criminology is an interdisaigliy field in the behavioral sciences,
drawing especially on the research of sociologasts psychologists, as well as on
writings in law. An important way to analyze dasatd look at quantitative methods in
criminology. In 1885, Italian law professor RaffaelGarofalo coined the term
"criminology” (in Italian,criminologia). The French anthropologist Paul Topinard used it

for the first time in Frenchc(iminologi@ around the same time.
1.2. Nature and Scope of Criminology

Criminology is an inter-disciplinary field of studjnvolving scholars and practitioners
representing a wide range of behavioral and saci@inces as well as numerous natural
sciences. Sociologists played a major role in dedirand developing the field of study
and criminology emerged as an academic disciplineséd in sociology programs.
However, with the establishment of schools of cnohbgy and the proliferation of
academic departments and programs concentratirgfisply on crime and justice in
the last half of the 20 century, the criminologyezged as a distinct professional field
with a broad, interdisciplinary focus and a shatethmitment to generating knowledge

through systematic research.



One ultimate goal of criminology has been the dgwelent of theories expressed with
sufficient precision that they can be tested, uslata collected in a manner that allows

verification and replication.

As a subdivision of the larger field of sociologyriminology draws on psychology,
economics, anthropology, psychiatry, biology, stats, and other disciplines to explain
the causes and prevention of criminal behavior.d&gons of criminology include

penology the study of prisons and prison systetigi-criminology, the study of the

biological basis of criminal behaviofeminist criminology the study of women and
crime; andcriminalistics, the study of crime detection, which is relatedhe field of

Forensic Science. Much research related to crimgylhas focused on the biological
basis of criminal behavior. In fact, bio-criminolggattempts to explore the biological
basis of criminal behavior. Research in this ares llocused on chromosomal
abnormalities, hormonal and brain chemical imbaanaliet, neurological conditions,

drugs, and alcohol as variables that contributitainal behavior.

Criminology has historically played a reformingeoh relation to Criminal Law and the
criminal justice system. As an applied disciplimehas produced findings that have
influenced legislators, judges, prosecutors, lagydProbation officers, and prison
officials, prompting them to better understand eriand criminals and to develop better

and more human sentences and treatments for ctibehavior.

Criminologists also study a host of other issudated to crime and the law. These
include studies of the Victims of Crime, focusingpu their relations to the criminal, and
their role as potential causal agents in crimegfite delinquency and its correction; and

the media and their relation to crime, including thfluence of Pornography.

1.3. Significance of Criminology

The true effect of criminology upon practices ie tiriminal justice system is still subject

to question. Although a number of commentators heoted that studies in criminology



have led to significant changes among criminal lawthe various states, other critics

have suggested that studies in criminology havelmettly led to a reduction of crime.

In Mc Cleskey v. Kemp481 U.S. 279, 107 S. Ct. 1756, 95 L. Ed. 2d 2687}, an
individual who had been sentenced to death for ederun Georgia demonstrated to the
U.S. Supreme Court that a criminologist's studywsdtb that the race of individuals in
that state impacted whether the defendant was remdeto life or to death. The study
demonstrated that a black defendant who had kaledite victim was four times more
likely to be sentenced to death than was a deféndlao had killed a black victim. The
defendant claimed that the study demonstratedtiieastate of Georgia had violated his
rights under the&EQUAL PROTECTION CLAUSEOf the Fourteenth Amendment, as well as

under the Eigth Amendment's protection against IGme Unusual Punishment.

The high court disagreed. Although the majority digtstion the validity of the findings,
of study's it held that the study did not estabtisit officials in Georgia had acted with
discriminatory purpose, and that it did not estdblthat racial bias had affected the
officials' decisions with respect to the death seo¢. Accordingly, the death sentence

violated neither the Fourteenth Amendment nor tighth Amendment.

Criminology has had more of an effect when statesthe federal government consider
new criminal laws and sentencing provisions. Crotogists' theories are also often
debated in the context of the death penalty amdecgontrol acts among legislators and
policymakers. In this light, criminology is perhapst at the forefront of the development
of the criminal justice system, but it most ceaiworks in the background in the

determination of criminal justice policies.

» Sociology and Criminology uring the twentieth century, the sociological
approach to criminology became the most influerdgggproach. Sociology is the
study of social behavior, systems, and structureselation to criminology, it

may be divided into social-structural and socialgass approaches.

*  Social-Structural Criminology Social-structural approaches to criminology exantime

way in which social situations and structures iefice or relate to criminal behavior. An



early example of this approach, the ecological stbb criminology, was developed in
the 1920s and 1930s at the University of Chicaigse¢ks to explain crime's relationship
to social and environmental change. For examplaftémpts to describe why certain
areas of a city will have a tendency to attractneriand also have less-vigorous police
enforcement. Researchers have found that urbars aremansition from residential to
business uses are most often targeted by crimirf@sh communities often have
disorganized social networks that foster a wea&psa of social standards.

Another social-structural approach is ttenflict school of criminology It traces its roots
to Marxist theories that saw crime as ultimatelgraduct of conflict between different
classes under the system of capitalism. Criminolmmylict theory suggests that the laws
of society emerge out of conflict rather than out@nsensus. It holds that laws are made
by the group that is in power, to control those vane not in power. Conflict theorists
propose, as do other theorists, that those who d¢bremmes are not fundamentally
different from the rest of the population. Theyl ¢dhk idea that society may be clearly
divided into criminals and non-criminals a duatidiallacy, or a misguided notion. These
theorists maintain, instead, that the determinatiowhether someone is a criminal or not
often depends on the way society reacts to thosedskhiate from accepted norms. Many
conflict theorists and others argue that minoriteesl poor people are more quickly

labeled as criminals than are members of the ntgjand wealthy individuals.

Critical criminology, also calledadical criminology, shares with conflict criminology a
debt to Marxism. It came into prominence in thelyed®70s and attempted to explain
contemporary social upheavals. Critical criminolaglies on economic explanations of
behavior and argues that economic and social inéiggsacause criminal behavior. It
focuses less on the study of individual criminalsd advances the belief that existing
crime cannot be eliminated within the capitalissteyn. It also asserts, like the conflict
school, that law has an inherent bias in favorhef tipper or ruling class, and that the
state and its legal system exist to advance therdsts of the ruling class. Critical
criminologists argue that corporate, political, @&rvironmental crime are underreported

and inadequately addressed in the current criniiséice system.



Feminist criminology emphasizes the subordinate position of women icieBo
According to feminist criminologists, women remama position of inferiority that has
not been fully rectified by changes in the law dgrthe late twentieth century. Feminist
criminology also explores the ways in which womemiminal behavior is related to their

objectification as commaodities in the sex industry.

Others using the social-structural approach haudiest Gangs, juvenile delinquency,

and the relationship between family structure amndinal behavior.

*  Social-Process Criminology Social-process criminology theories attempt to
explain how people become criminals. These theodeseloped through
recognition of the fact that not all people who asgosed to the same social-
structural conditions become criminals. They foars criminal behavior as

learned behavior.

Edwin H. Sutherland (1883-1950), a U.S. sociologistd criminologist who first
presented his ideas in the 1920s and 1930s, advatiee theory of differential
association to explain criminal behavior. He emptesthat criminal behavior is learned
in interaction with others, usually in small grougsd that criminals learn to favor
criminal behavior over noncriminal behavior througbksociation with both forms of
behavior in different degrees. As Sutherland wrd¥hen persons become criminal,
they do so because of contacts with criminal pastend also because of isolation from
anti-criminal patterns.” Although his theory hasebegreatly influential, Sutherland
himself admitted that it did not satisfactorily éxip all criminal behavior. Later theorists

have modified his approach in an attempt to coiitechortcomings.

» Political Criminology Political criminology is similar to the other camipsthis
area. It involves study into the forces that deteeninow, why, and with what
consequences societies chose to address crimimlsiane in general. Those
who are involved with political criminology focus dhe causes of crime, the
nature of crime, the social and political meanitigg attach to crime, and crime-

control policies, including the study of the bagpsn which crime and



punishment is committed and the choices made bpriheipals in criminal

justice.

Although the theories of political criminology ardnflict criminology overlap to some
extent, political criminologists deny that the terrare interchangeable. The primary
focus points in the new movement of political cmwipbgy similarly overlap with other
theories, including the concerns and ramificatiohstreet crime and the distribution of
power in crime-control strategies. This movemerd legely been a loose, academic

effort.
1.4. Definitions of Important Terms

Deviance:Deviance is a violation of social norms definingpaypriate or proper behaviour
under particular set of circumstances. Deviancenafticludes criminal acts. Deviance is also

referred to as deviant behaviolir.iS behavior that is sharply different from a customary

traditional, or generally accepted standard.

Delinquency: Delinquent means one who fails to do that whictecuired by law or by duty
when such failure is minor in nature. A delinquenbften used to refer to a juvenile who

commits a minor criminal act—juvenile delinquents.

Juvenile Delinquency:lIt refers to criminal acts performed by juvenil®ost legal systems
prescribe specific procedures for dealing with jules, such as juvenile detention centers.
Juvenile delinquency may refer to either violenhon-violent crime committed by persons
who are (usually) under the age of eighteen andt@teconsidered to be a minor. There is
much debate about whether or not such a child shioeillheld criminally responsible for his

or her own actions.

Crime: Crime is an ‘act’ or ‘omission’ which is prohibiteby criminal law. Each State
sets out a limited series of acts (crimes) whick @rohibited and punishes the
commission of these acts by fine, imprisonmentanes other form of punishment. In
exceptional cases, an omission to act can corestautrime, such as failing to give

assistance to a person in peril or failing to répacase of child abuse.



1.5. Inter-Relation Between Criminology, Penology and Ciminal Law

It must be reiterated that criminology is one af iranches of criminal science which is
concerned with social study of crimes and criminathavior. It aims at discovering the
causes of criminality and effective measures tolminorimes. It also deals with custody,
treatment, prevention and control of crimes whifdr, the purposes of this study, is
termed as penology. The criminal policies postddig these twin sister branches (i.e.,
criminology and penology) are implemented throuigd &gency of criminal law. Thus

for the sake of convenient study the entire sulpeay be classified under the following

heads:

Criminal Science

Penoclogy Criminal Law

{This includes study of (Itseeks to implement

Criminology treatment.prevention |)0I|-§|e§ envisaged by
and control of crime) criminology and

penology)

Criminal Sociology
{enquiresinto the
effect of surroundings
& environment an
criminals)

Criminal Biology

{investigates into
biological causes of
criminality

It is generally said that criminal law is an indaicivilization because it is sensitive to
the changes in social structure and reflects médittait of a given society. This is why
Prof. Friedmancalls it a barometer of moral thinking. AccordirgWechsley “crime is a
formal social condemnation of forbidden conducttiessed by sanction calculated to
prevent it”. Criminologists are thus confrontedwihree major problems, namely:
1. What conducts should be forbidden and an inquity ithe effect of
environment on these conducts ;

2. What condemnation is appropriate in such cased ; an



3. What kinds of sanctions are best to prevent thesduxcts?

It is thus evident that criminology, penology andninal law are inter-related and one
cannot really function without the other. The fotation of criminal policy essentially
depends on crime causation and factors correl&E@with while its implementation is
achieved through the instrumentality of criminalvldt has been rightly observed by
Prof. Sellinthat the object of criminology is to study the sexee of law-making, law-
breaking and reaction to law-breaking from the pofrview of the efficacy of law as the
method of control. According tBonald Taft criminology is the scientific analysis and
observation of crime and criminals whereas penolsgyoncerned with the punishment
and treatment of offenders. In his view, the deprlent of criminology has been much
later than that of penology because in early perib@d emphasis was on treatment of

offenders rather than scientific investigation ittte causation of crime.

1.6. Criminology and Criminal Justice System

The term ‘Criminal Justice System’ is relativelywndt became popular only in 1967,
with the publication of the report of the Presider@ommission on Law Enforcement
and Administration of Justicdhe Challenge of Crime in the Free Socidtge discovery
that various ways of dealing with law breaking foarsystemwas itself the result of
criminological research. Research into the funatigrof the system and its component
parts, as well as into the work of functionarieshim the system, has provided many

insights over the last few decades.

Scientists who study the criminal justice system faequently referred to as ‘criminal
justice specialists.” This term suggests a semaratietween criminology and criminal
justice. In fact, the two fields are closely intexen. Scholars of both disciplines use the
same scientific research methods. They have retéhe same rigorous education, and
they pursue the same goals. Both fields rely orctoperation of many other disciplines,
including sociology, psychology, political sciendaw, economics, management, and

education. Their origins, however, do differ. Cmoliogy has its roots in European

10



scholarship, though it has undergone refinemerdsgely under the influence of

American sociology. Criminal justice is a recent é&moan innovation.

The two fields are also distinguished by a diffeeenn focus. Criminology generally

focuses on scientific studies of crime and crimtgalvhereas criminal justice focuses on
scientific studies of decision-making processesegrafons, and such justice-related
concerns as the efficiency of police, courts, amaective systems; the just treatment of

offenders; the needs of victims; and the effectshainges in sentencing philosophy.

1.7. Historical Development of Criminology

The history of primitive societies and early medileperiod reveals that human thinking in
those days was predominated by religious mysticesmd all human relations were
regulated through myths, superstitious and religidenets prevailing in a particular
society. This in other words, meant that littleeatton was devoted to the motive,
environment and psychology of the offender in tlaeisation of crime. Moreover, in
absence of any definite principle for the guidant¢hose who were concerned with the
criminal justice administration, punishments weréie haphazard, arbitrary and
irrational. This situation prevailed until the eoflseventeenth century. Thereafter, with
the change in human thinking and evolution of modsyciety, certain social reformers
took up the cause of criminals and devoted théanéibn to analysis of crime causation.
This finally led to the emergence of criminology asbranch of knowledge through

development of different schools of criminology.

The theoretical dimension of criminology has a |dwgfory and ideas about the causes of
crime can be found in philosophical thought oven thousand years ago. For example, in
Politics, Plato’s student, Aristotle (384-322 B,Giated that “poverty engenders rebellion

and crime (Quinney 1970).” Religious scholars fecl®n causes as diverse as natural
human need, deadly sins, and the corrupting infleesf Satan and other demons. The
validity of such theories was founded in religiaughority and they were not viewed as

theories, subject to verification through any fosfrsystematic observation, measurement

and analysis.
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Rational, naturalistic philosophies about peopld aociety grew in prominence during
the 18 century. Enlightenment philosophers suchMasmtesquieu, Voltaire, Cesare
Beccaria and Jeremy Bentham criticized politicadl égal institutions and advocated
social reforms based on the assumption that peepte rational, deliberative beings.
Such ideas constituted the first major school gfanized, “naturalistic” thought about
criminal law, criminality, and appropriate respanse crime--the Classical School. Such
perspectives were called “naturalistic’ becausey tbenstructed theories locating the
causes of crime in natural characteristics of hulm@ings as opposed to “supernatural”
theories emphasizing demonic causes. Classicatisk®eassumed that most people were
capable of rational calculation of gains and casid that criminality was a choice. Laws
were to be designed and enforced based on thatigden Contemporary “deterrence
theory,” “rational choice theory,” and “social leang theory” in criminology incorporate

these same assumptions.

The origins of a more systematic criminology, hoemvare located in the late-
eighteenth-century writings of those who soughtdform criminal justice and penal
systems that they perceived as cruel, inhuman aditrary. These old systems applied
the law unequally, were subject to great corruptanmd often used torture and the death
penalty indiscriminately.

The leading theorist of the classical school ofmamblogy, the Italian CESARE

BONESANO BECCARIA(1738-94), argued that the law must apply equallgll, and that

punishments for specific crimes should be standadliby legislatures, thus avoiding
judicial abuses of power. Both Beccaria and anothessical theorist, the Englishman
Jeremy Bentham (1748-1832), argued that peopleational beings who exercise free
will in making choices. Beccaria and Bentham unied the dominant motive in

making choices to be the seeking of pleasure aadatlbidance of pain. Thus, they
argued that a punishment should fit the crime ichsa way that the pain involved in
potential punishment would be greater than anyspleaderived from committing the
crime. The writings of these theorists led to geeabdification and standardization of

European and U.S. laws.
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Criminologists of the early nineteenth century adjuhat legal punishments that had
been created under the guidance of the classibabsdid not sufficiently consider the
widely varying circumstances of those who foundrtkelves in the gears of the criminal
justice system. Accordingly, they proposed thats¢havho could not distinguish right
from wrong, particularly children and mentally plersons, should be exempted from the
punishments that were normally meted out to mentalpable adults who had committed
the same crimes. Along with the contributions dfter generation of criminologists,
known as the positivists, such writers argued thatpunishment should fit the criminal,

not the crime.

Later in the nineteenth century, the positivistasathof criminology brought a scientific
approach to criminology, including findings fromoligy and medicine. The leading
figure of this school was the Italia@esare Lombrosq1836-1909). Influenced by
Charles R. Darwin's theory of evolution, Lombroseasured the physical features of
prison inmates and concluded that criminal behaemrelated with specific bodily
characteristics, particularly cranial, skeletald areurological malformations. According
to Lombroso, biology created a criminal class amthreghuman population. Subsequent
generations of criminologists have disagreed hansith Lombroso's conclusions on this
matter. However, Lombroso had a more lasting efdectriminology with other findings
that emphasized the multiple causes of crime, thotly environmental causes that were
not biologically determined. He was also a pioneérthe case-study approach to

criminology.

Other late-nineteenth-century developments in crodagy included the work of
statisticians of the cartographic school, who aredydata on population and crime.
These included Lambert Adolphe Quetelet, (1796-41&f France and André Michel
Guerry, of Belgium. Both of these researchers ctedpiletailed, statistical information
relating to crime and also attempted to identify tircumstances that predisposed people

to commit crimes.

The writings of French sociologigEmile Durkheim(1858-1917) also exerted a great

influence on criminology. Durkheim advanced the dtiyesis that criminal behavior is a
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normal part of all societies. No society, he arguwaoh ever have complete uniformity of
moral consciousness. All societies must permit sataeiancy, including criminal
deviancy, or they will stagnate. He saw the crirham an acceptable human being and

one of the prices that a society pays for freedom.

Durkheim also theorized about the ways in which enodindustrial societies differ from
nonindustrial ones. Industrial societies are noéffective at producing what Durkheim
called a collective conscience that effectively tools the behavior of individuals.
Individuals in industrial societies are more likely exhibit what Durkheim called
anomie—a Greek word meaning "without norms." Consequemtigdern societies have
had to develop specialized laws and criminal jesgstems that were not necessary in

early societies to control behavior.

Early efforts to organize criminologists in the W States attracted law enforcement
officials and others who were interested in thenaral justice system. In 1941, a group
of individuals in California organized for the poge of improving police training and
the standardization of police-training curricula. 1946, this movement developed into
the establishment of the Society for the Advancearoériminology, which changed its
name to the American Society of Criminology in 19Biitial efforts of this organization
focused upon scientific crime detection, investm@at and identification; crime
prevention, public safety, and security; law enéonent administration; administration of

criminal justice; traffic administration; and prdimen.

The American Society of Criminology has since ated thousands of members
including academics, practitioners, and students@fcriminal justice system. Studies of
criminology include both the theoretical and thagmatic, and some combined elements
of both. Although some aspects of criminology asci@nce are still considered radical,

others have developed as standards in the stuclynoé and criminal justice.
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Review Questions:
1. Define ‘criminology’ and distinguish it from penapy,

sociology, and criminal justice system.
2. Explain the nature and scope of criminology.
3. What do you understand about iim@ortance otriminologyfrom

the case dfic Cleskey v. Kemp?

4. Trace the development of criminology as a brasfariminal

science.

Section.2. Early Explanations of Criminology-Schod of Thought
It has been generally accepted that a systemaiity stf criminology was first taken
up by the Italian scholar, Ceasare Bonesana Maeaie8ecaria (1938-94) who is known
as the founder of modern criminology. His greateshtribution to the science of
criminology was that he, for the first time, proded with the study of criminals on a
scientific basis and reached certain conclusioos) fwhich definite methods of handling
crime and criminals could be worked out. Thus ttiedries of criminology’ or ‘the
schools of criminology’ are of a later origin.
Meaning of the ‘School of Criminology’
Edwin Sutherland pointed out that a school of criminology connotdse system of
thought which consists of an integrated theory adsation of crime and of policies of
control implied in the theory of causationTherefore, a school of criminology implies the
following three important points:
1. The adherents of each school try to explain thesaigan of crime and criminal
behavior in their own way relying on the theorypwanded by the exponent of that

particular school.

2. Each school of criminology suggests punishmentpedentive measures to suit its

ideology.

3. And, each of the school represents the socialdd#iof people towards crime and

criminal in a given time.
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In an attempt to find a rational explanation ofwj a large number of theories have
been propounded. Various factors such as evilts@gm, disease, heredity, economic
maladjustment etc. have been put forward eitheglgior together to explain criminality.
With the advance of behavioral sciences, monogeegplanation of human conduct is no
longer valid and the modern trend is to adopt decéic view about the genesis of crime.
However, some criminologists still tend to lay gezamphasis on physical traits in order

to justify exclusive resort to correctional methdaolsthe treatment of offender.

2.1. Pre-Classical School of Criminology

The period of seventeenth and eighteenth centurguirope was dominated by the
scholasticism of Saint Thomas Aquinas. The domieasfaeligion in State activities was
the chief characteristic of that time. In politisghere, thinkers such as Hobbes and Locke
were concentrating on social contract as the bafsisocial evolution. The concept of
Divine right of king advocating supremacy of moramwas held in great esteem. As
scientific knowledge was yet unknown the conceptrohe was rather vague and obscure.
There was a general belief that man by naturemplsi and his actions are controlled by
some super power. It was generally believed thaha commits crime due to the
influence of some external spirit called ‘demon’‘devil’. Thus an offender commits a
wrongful act not because of his own free will buedo the influence of some external
super power. No attempt was, however, made to prabehe real causes of crime. This
demonological theorpf criminality propounded by the exponents of plassical school
acknowledged themnipotence of spititvhich they regarded as a great power.

The pre-classicals considered crime and criminalaraevidence of the fact that the
individual was possessed of devil or demon the cnhg for which was testimony of the
effectiveness of the spirit. Worships, sacrificad ardeals by water and fire were usually
prescribed to specify the spirit and relieve thatim from its evil influence. Arrdealis
an ancient manner of trial in criminal cases. Whenoffender pleaded “not guilty”, he
might choose whether he would put himself for tipbn God and the country, by 12 men
or upon God only, and then it was callede’ judgment of God’presuming that God

would deliver the innocent. Examples of such orsleak, throwing into fire, throwing
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into water after tying a stone to his neck, adntiat®on of oath by calling up God’s wrath,

trial by battle, etc.

Trial by battlewas common mode of deciding the fate of crimifiédle oaths and ordeals

played a very important role in the ancient judisigstem in determining the guilt of the
offender. The justification advanced for thesealsuvas the familiar belief that “when the
human agency fails, recourse to divine means affdvecomes most inevitable”. Though
these practices appear to be most irrational anobhbaus to the modern mind, they were
universally accepted and were in existence in ni@stistian countries till thirteenth

century. The Roman law completely ignored the systéordeals and it was forbidden in

Quran.

The right of society to punish the offender waswéweer, well recognized. The offender
was regarded as an innately depraved person whd beicured only by torture and pain.
The evolution of criminal law was yet at a rudinsgtstage. Hobbes suggested that fear
of punishment at the hands of monarch was a sefficdeterrent for the members of early
society to keep them away from sinful acts whichrengynonymous to crimes. Thus the
theosophists, notably St. Thomas Aquinas and te&lsocontract writers such as Donte
Alighieri, Machiavelli, Martin Luther and Jean Bodbrovided immediate background for
Beccaria’s classical school at a later stage. Tkeeclassical thinking, however, withered

away with the lapse of time and advancement of kedge.

2.2. The Classical School

The Classical Schoolin criminology is usually a reference to the egghtth-century
work during the Enlightenment by the utilitariandasocial contract philosophers Jeremy
Bentham and Cesare Beccaria. Their interests lai@nsystem of criminal justice and
penology and, indirectly through the propositioatttman is a calculating animal”, in the
causes of criminal behaviour. The Classical scloddohought was premised on the idea
that people have free will in making decisions, #mat punishment can be a deterrent for
crime, so long as the punishment is proportioniégs, the crime, and is carried out

promptly.
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Beccaria, the pioneer of modern criminology exmich his naturalistic theory of
criminality by rejecting the omnipotence of evil spirit. Hellgreater emphasis on mental
phenomenon of the individual and attributed criméree will’ of the individual. Thus he
was much influenced by the utilitarian philosopHyhes time which placed reliance on
hedonism, namely, the “pain and pleasure theory.Dbonald Taft rightly put it, this
doctrine implied the notion of causation in ternfsfree choice to commit crime by

rational man seeking pleasure and avoiding pain.

Main Reforms Advocated by the Classical School

The system of law, its mechanisms of enforcemedttha forms of punishment used in
the eighteenth century were primitive and incoesist Judges were not professionally
trained so many of their decisions were unsatisfgdbeing the product of incompetence,
capriciousness, corruption or political manipulatioThe use of torture to extract
confessions and a wide range of cruel punishmeamth as whipping, mutilation and

public executions were commonplace. A need for llegtonality and fairness was

identified and found an audience among the emergiidglle classes whose economic

interests lay in providing better systems for suppg national and international trade.

John Locke

John Lockeconsidered the mechanism that had allowed monarctiebecome the
primary form of government. He concluded that moharhad asserted the right to rule
and enforced it either through an exercise in rawey, or through a form of contract, e.qg.
the feudal system had depended on the grants atessn land as a return for services
provided to the sovereign. Locke proposed thatititens are equal, and that there is an
unwritten but voluntary contract between the staié its citizens, giving power to those
in government and defining a framework of mutuahts and duties. Ireviathan
Thomas Hobbes wrote, "the right of all sovereignsierived from the consent of every
one of those who are to be governed.” This is & &loim authoritarianism to an early
model of European and North American democracy &lpalice powers and the system
of punishment are means to a more just end.
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Cesare Beccaria (1738-1794)

In 1764, Beccaria publisheei Deliti e Delle Peng"On Crimes and Punishments")
arguing for the need to reform the criminal justsystem by referring not to the harm
caused to the victim, but to the harm caused t@godn this, he posited that the greatest
deterrent was the certainty of detection: the nswét and certain the punishment, the
more effective it would be. It would also allowes$ serious punishment to be effective
if shame and an acknowledgement of wrongdoing wgisa@anteed response to society's
judgment. Thus, the prevention of crime was acldaieough a proportional system that
was clear and simple to understand, and if theeenfation united in their own defence.
His approach influenced the codification movemehiclv set sentencing tariffs to ensure
equality of treatment among offenders. Later, is\@aknowledged that not all offenders
are alike and greater sentencing discretion wasvall to judges. Thus, punishment
works at two levels. Because it punishes individudloperates as a specific deterrence
to those convicted not to reoffend. But the publicsurrounding the trial and the
judgment of society represented by the decisiora gliry of peers, offers a general
example to the public of the consequences of cotimgitt crime. If they are afraid of

similarly swift justice, they will not offend.

In his book "On Crimes and Punishments" Beccariesgnted a coherent,
comprehensive design for an enlightened criminglige system that was to serve the
people rather than the monarchy. According to Beacaéhe crime problem could be
traced not to bad people but to bad laws. A modeminal justice system should
guarantee all people equal treatment before the Begcaria’s book supplied the blue
print. That blue print was based on the assumptiahpeople freely choose what they do
and are responsible for the consequences of thetiavior. Beccaria proposed the

following principles:

 Laws Should Be Used To Maintain Social Contract: Laws are the conditions
under which men, naturally independent, united geues in society. Weary of

living in a continual state of war, and of enjoyiadiberty, which became a little
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value, from the uncertainty of its duration, thegrsficed one part of it, to enjoy
the rest in peace and security.”

Only Legislators Should Create Laws: The authority of making penal laws can
only reside with the legislator, who represents whele society united by the
social compact.”

Judges Should Impose Punishment only in Accordanogith the Law: “[N]o
magistrate then, (as he is one of the society), wéh justice inflict on any other
member of the same society punishment that is miatimed by the laws.”

Judges Should not Interpret the Laws “Judges, in criminal cases, have no right
to interpret the penal laws, because they areagilators....Everyman has his
own particular point of view and, at different timyesees the same objects in very
different lights. The spirit of the laws will thdye the result of the good or bad
logic of the judge; and this will depend on his daw bad digestion.”

Punishment Should be Based on the Pleasure/Pain Rciple: “Pleasure and
pain are the only springs of actions in beings ambwith sensibility....If an
equal punishment be ordained for two crimes thatrénsociety in different
degrees, there is nothing to deter men from conmyithe greater as often as it is
attended with greater advantage.”

Punishment Should be Based on the Act, not on thecfor: “Crimes are only to
be measured by the injuries done to the society éne therefore, who imagine
that a crime is greater or less according to tkeniion of the person by whom it
is committed.”

The Punishment Should be Determined by the Crime:*If mathematical
calculation could be applied to the obscure anahitef combinations of human
actions, there might be a corresponding scale nispment descending from the
greatest to the least.”

Punishment Should be Prompt and Effective*The more immediate after the
commission of a crime a punishment is inflicted there just and useful it will
be....An immediate punishment is more useful; bectusasmaller the interval of
time between the punishment and the crime, thegéoand more lasting will be

the association of the two ideas of crime and gunent.”
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All People Should be Treated Equally:“l assert that the punishment of a noble
man should in no wise differ from that of the lotveember of the society.”
Capital Punishment Should be Abolished:“The punishment of death is not
authorized by any right; for....no such right exist3he terrors of death make so
slight an impression, that it has not force enotghwithstand forgetfulness
natural to mankind.”

The Use of Torture to Gain Confessions Should be Alished: “It is
confounding all relations to expect...that pain sdooé the test of truth, as if
truth resided in the muscles and fibers a wretchorture. By this method the
robust will escape, and the feeble be condemned.”

It is Better to Prevent Crime than to Punish Them: “Would you prevent
crimes? Let the laws be clear and simple, let thi&ree force of the nation be
united in their defence, let them be intended rattvéavour every individual than
any particular classes.... Finally, the most certagthod of preventing crimes to

perfect the system of education.”

Perhaps no other book in the history in the histdrgriminology has had so great
an impact. After the French Revolution, Beccarlagsic tenets served as a guide
for the drafting of the French Penal Code, whicls wdopted in 1791.

Jeremy Bentham(1748-1832)

Legal scholars and reformers throughout Europe lgimed their indebtedness to

Beccaria, but none owed more to him than the BEmglegal philosopher Jeremy

Bentham. Bentham had long and productive career. ipired many of his

contemporaries, as well as criminologists of futgemerations, with his approach to

rational crime control.

Bentham devoted his life to developing a sciensifiproach to the making and breaking

of laws. Like Beccaria he was concerned with adhgpVvthe greatest happiness of the

greatest number.” His work was governed by utiar principles. Utilitarianism

assumes that all human actions are calculated doré@nce with their likelihood of
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bringing happiness (pleasure) or unhappiness (pRi&dple weigh the probabilities of
present future pleasures against those of presdrfugure pain.

Bentham proposed a precise pseudo-mathematicalufarfor this process, which he
called “felicific calculus.” According to his reasmg individuals are “human
calculators” who out all the factors into an egomtin order to decide whether or not a
particular crime is worth committing. This notioragnseem rather whimsical today, but
at a time when there were over 200 capital offentgsovided a rationale for reform of
the legal system. Bentham reasoned that if prementias the purpose of punishment,
and if punishment became too costly by creatingenftaarm than good, then penalties
need to be set just a bit an excess of the pleaswemight derive from committing a
crime, and no higher. The law exists in order teate happiness for the community.
Since punishment creates unhappiness, it can bgdnly if it prevents a greater evil
than it produces. Thus, Bentham suggested if aihgragman’s effigy produced the same

preventive effect as hanging the man himself tiereld be no reason to hang the man.

In this context, the most relevant idea was knownha “felicitation principle”, i.e. that
whatever is done should aim to give the greatgspinass to the largest possible number
of people in society. Bentham argued that thereldgah "punishment creep”, i.e. that the
severity of punishments had slowly increased sottieadeath penalty was then imposed
for more than two hundred offences in Englgdhendau, Norma, 2002). For example, if
rape and homicide were both punished by death,dtrapist would be more likely to kill

the victim (as a witness) to reduce the risk oéstrr

Bentham posited that man is a calculating animad wil weigh potential gains against

the pain likely to be imposed. If the pain outweidhe gains, he will be deterred and this
produces maximal social utility. Therefore, in damal system, the punishment system
must be graduated so that the punishment morelglosgches the crime. Punishment is
not retribution or revenge because that is morddficient: the hangman is paying the

murder the compliment of imitation.

But the concept is problematic because it dependw o critical assumptions:
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- if deterrence is going to work, the potential offen must always act rationally
whereas much crime is a spontaneous reactionitoadisn or opportunity; and

« if the system graduates a scale of punishment dicpto the seriousness of the
offence, it is assuming that the more serious thenhlikely to be caused, the

more the criminal has to gain.

In this context, note Bentham's proposal for agorislesign called the "panopticon”
which, apart from its surveillance system includieel right of the prison manager to use

the prisoners as contract labor.

Spiritualistic understandings of crimstem from an understanding of life in generalt tha
finds most things in life are destiny and cannotbsetrolled, we are born male or female,
good or bad and all our actions are decided byghdnibeing. People have held such
beliefs for all of recorded history, “primitive pgle regarded natural disasters such as
famines, floods and plagues as punishments for gedhey had done to the spiritual
powers” (Vold, G. Bernard, T. and Snipes, J. 1998)ese spiritual powers gained
strength during the middle ages as they bonded thighfeudal powers to create the
criminal justice systems. Under a spiritualistiengnal justice system, crime was a
private affair that was conducted between the aéermnd the victim’s family. However
this method proved to be too revengeful, as the st@k control of punishment. Spiritual
explanations provided an understanding of crime nwlieere was no other way of
explaining crime. However, the problem with thisdarstanding is it cannot be proven

true, and so it was never accepted.

The main tenets of classical school of criminoledy noted below

Man’s emergence from the State’s religiousaf@sm involved the application of his
reason as a responsible individual.
. Itis the *act’ of an individual and ‘not his interwhich forms the basis for determining
criminality within him. In other words, criminolosfis are concerned with the ‘act’ of the
criminal rather than his ‘intent’. Still, they calihever think that there could be something

like crime causation.
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. The classical writers accepted punishment as aipeh method of infliction of pain,

humiliation and disgrace to create ‘fear’ in marcémtrol his behavior.

. The propounders of this school, however, considpredention of crime more important
than the punishment for it. They therefore, strésse the need for a Criminal Code in
France, Germany and Italy to systematize punishrf@ntorbidden acts. Thus the real
contribution of classical school of criminologydién the fact thait underlined the need
for a well defined criminal justice system.

. The advocates of classical school supported the afythe State to punish the offenders
in the interest of public security. Relying on tedonistic principle of pain and pleasure,
they pointed out that individualization was to lveaeded keeping in view the pleasure
derived by the criminal from the crime and the pe@mised to the victim from it. They,
however, pleaded for equalization of justice whigbant equal punishment for the same
offence.

. The exponents of classical school further belietad the criminal law primarily rests on
positive sanctions. They were against the use bitrary powers of Judges. In their
opinion the Judges should limit their verdictscityi within the confines of law. They also
abhorred torturous punishments.

Thus classical school propounded by Beccaria camuedxistence as a result of the
influence of writings of Montesquieu, Hume, Bacamd aRousseau. His famous work
‘Essays on Crime and Punishmergteived wide acclamation all over Europe and gave
fillip to a new criminological thinking in the comtporary west. He sought to humanize
the criminal law by insisting on natural rightstafman beings. He raised his voice against
severe punishment, torture and death penalty. Betcaiews on crime and punishment
were also supported by Voltaire as a result of twhacnumber of European countries
redrafted their penal codes mitigating the rigorbasbaric punishments and some of them

even went to the extent of abolishing capital pument from their Penal Codes.
Major Shortcomings of the Classical School

The contribution of classical school to the develept of rationalized criminological

thinking was by no means less important, but it it@dwn pitfalls.
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1. The classical school proceeded on an abstractippgn of free will and relied solely on

the act (i.e., the crime) without devoting any riten to the state of mind of the criminal.

2. It erred in prescribing equal punishment for sarffenge thus making no distinction
between first offenders and habitual criminals amdying degrees of gravity of the
offence.

However, the greatest achievement of this schodiriofinology lies in the fact that it

suggested a substantial criminal policy which wasyeo administer without resort to the
imposition of arbitrary punishment. It goes to tiredit of Beccaria who denounced the
earlier concepts of crime and criminals which weased on religious fallacies and myths
and shifted emphasis on the need for concentratmthe personality of an offender in
order to determine his guilt and punishment. Beatawriews provided a background for
the subsequent criminologists to come out withteomalized theory of crime causation

which eventually led the foundation of the modetimmology and penology.

2.3. Neo-Classical School

In criminology, theNeo-Classical Schootontinues the traditions of the Classical School
within the framework of Right Realism. Hence, thiitarianism of Jeremy Bentham and
Cesare Beccaria remains a relevant social philgsoppolicy term for using punishment

as a deterrent through law enforcement, the coamtsjmprisonment

The ‘free will’ theory of classical school did nairvive for long. It was soon realized that
the exponents of classical school faultered inrtheproach in ignoring the individual
differences under certain situations and treatirsy bffenders and the habitual alike on
the basis of similarity of act or crime. The neasslists asserted that certain categories of
offenders such as minors, idiots, insane or incaemtehad to be treated leniently in
matters of punishment irrespective of the simiaof their criminal act because these
persons were incapable of appreciating the diffsgebetween right and wrong. This
tendency of neo-classists to distinguish crimirsasording to their mental depravity was
indeed a progressive step inasmuch as it emphastieegeed for modifying the classical
view. Thus the contribution of neo-classical thaughthe science of criminology has its

own merits.
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When crime and recidivism are perceived to beoblpm, the first political reaction is to
call for increased policing, stiffer penalties, andreased monitoring and surveillance for
those released on parole. Intuitively, politicize® a correlation between the certainty and
severity of punishment, and the choice whetherommrit crime. The practical intention
has always been to deter and, if that failed, ®pksociety safer for the longest possible
period of time by locking the habitual offendersagwn prisons (see Wilson). From the
earliest theorists, the arguments were based oalityoand social utility, and it was not
until comparatively recently that there has beempidoal research to determine whether

punishment is an effective deterrent.

The main tenets of neo-classical school of criminmyy can be summarized as follows

1. Neo-classists approached the study of criminolagg@entific lines by recognizing that
certain extenuating situations or mental disordiegrive a person of his normal capacity
to control his conduct. Thus they justified mitigat of equal punishment in cases of
certain psychopathic offenders. Commenting onpbist, Prof. Gillin observed that neo-
classists represent a reaction against the sewdrahassical view of equal punishment for

the same offence.

2. Neo-classists were the first in point of time tangrout a distinction between the first
offenders and the recidivists. They supported idizlization of offender a treatment
methods which required the punishment to suit thgclpopathic circumstances of the
accused. Thus although the ‘act’ or the ‘criméel sémained the sole determining factor
for adjudging criminality without any regard to tient, yet the neo-classical school

focused at least some attention on mental causiaiinectly.

3. The advocates of this school started with the basstmption that man acting on reason
and intelligence is a self-determining person dreddfore, is responsible for his conduct.
But those lacking normal intelligence or having somental depravity are irresponsible to
their conduct as they do not possess the capatitystinguishing between good or bad
and therefore should be treated differently froerssponsible offenders.

4. Though the neo-classists recommended lenient tesdtfor “irresponsible” or mentally
depraved criminals on account of their incapacityresist criminal tendency but they
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certainly believed that all criminals, whether resgible or irresponsible, must be kept
segregated from the society.

. It is significant to note that distinction betwesrsponsibility and irresponsibility, that is
the sanity and insanity of the criminals as suggksby neo-classical school of
criminology paved way to subsequent formulationddferent correctional institutions
such as parole, probation, reformatories, opercamps etc. in the administration of
criminal justice. This is through this school tladgtention of criminologists was drawn for
the first time towards the fact that all crimestdive a cause. It must, however be noted
that though this causation was initially confinedpsychopathy or psychology but was
later expanded further and finally the positivistscceeded in establishing reasonable
relationship between crime and environment of tiraioal.

. Neo-classists adopted subjective approach to colmgy and concentrated their attention

on the conditions under which an individual comruoiigne.

Thus it would be seen that the main contribution n&fo-classical school of
criminology lies in the fact that it came out witlkertain concessions in the ‘free will’
theory of classical school and suggested that dimidual might commit criminal acts due
to certain extenuating circumstances which shoeldlildy taken into consideration at the
time of awarding punishment. Therefore, besidesctirainal act as such, the personality
of the criminal as a whole, namely, his antecedentgives, previous life-history, general
character, etc., should not be lost sight of iregsisg his guilt. It may be noted that the
origin of jury system in criminal jurisprudencedssentially an outcome of the reaction of
neo-classical approach towards the treatment ehdgrs.

As to the shortcomings of neo-classical schoolrohioology, it must be stated that
the exponents of this theory believed that the icidn whether responsible or

irresponsible, is a menace to society and therefereds to be eliminated from it.

2.4. Positivists School/The Italian School

The Positivist School has attempted to find scientibjectivity for the measurement and
quantification of criminal behavior. As the scidictimethod became the major paradigm

in the search for all knowledge, the Classical $tbhsocial philosophy was replaced by
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the quest for scientific laws that would be disgedeby experts. It is divided into

Biological, Psychological and Social.
> Biological positivism

If Charles Darwin's Theory of evolution was sciéatas applied to animals, the same

approach should be applied to "man™ as an "animal”.
» Physical Characteristics

Historically, medicine became interested in thebpgm of crime, producing studies of
physiognomyand the science gshrenologywhich linked attributes of the mind to the
shape of the brain as reveal through the skulls&hleeories were popular because society
and any failures of its government were not theseawf crime. The problem lay in the
propensities of individual offenders who were bgitally distinguishable from law-
abiding citizens. This theme was amplified by Hfadéian Schooland through the writings
of Cesare Lombroso (séeUomo DelinquenteThe Criminal Manand Anthropological
criminology) which identified physical characteigst associated with degeneracy
demonstrating that criminals were atavistic throelsato an earlier evolutionary form.
Charles Goring (1913) failed to corroborate therabiristics but did find criminals
shorter, lighter and less intelligent, i.e. he fowriminality to be "normal” rather than
"pathological” (cf the work of Hooton found evidenof biological inferiority).William
Sheldonidentified three basic body or somatotypes (ireloenorphs, mesomorphs, and
ectomorphs), and introduced a scale to measureewdech individual was placed. He
concluded that delinquents tended to mesomorphydedoresearch might link physical
size and athleticism and aggression because pHyssteonger people have the capacity
to use violence with less chance of being hurtnig eetaliation. Otherwise, such early
research is no longer considered valid. The devedop of genetics has produced another
potential inherent cause of criminality, with chmmsome and other genetic factors
variously identified as significant to select hetgdather than environment as the cause
of crime Gee: nature versus nurtyceHowever, the evidence from family, twin, and

adoption studies shows no conclusive empiricalewie to prefer either cause.
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With the advance of behavioral sciences, the mametgeexplanation of human conduct
lost its validity and a new trend to adopt an dategiew about the genesis of crime
gradually developed. By the nineteenth centurytagefrench doctors were successful in
establishing that it was neither ‘free will' of tledfender nor his innate depravity which
actuated him to commit crime but the real causerwhinality lay in anthropological

features of the criminal. Some phrenologists alsedtto demonstrate the organic
functioning of brain and enthusiastically estal#idla co-relationship between criminality
and the structure and functioning of brain. Thitie the emergence of the positive school

of criminology.

The main exponents of this school were three emittalian criminologists namely:
Cesare Lombroso, Raffaele Garofa@ndEnrico Ferri. It is for this reason that this school

is also called the Italian School of Criminology.

» Cesare Lombroso (1836-1909)

The first attempt to understand the personalitpfténders in physical terms was
made by Lombroso of the Italian School of crimirgéal thought, who is regarded as the
originator of modern criminology. He was a doctmidaa specialist in psychiatry. He
worked in military for sometime handling the mehtafflicted soldiers but later he was
associated with the University of Turin. His fimtblished work was L’'Umo Delequente
which meant “the Criminal Man” (1876). He was tlvstfto employ scientific methods in
explaining criminal behavior and shifted the emph&®m crime to criminal.

Lombroso adopted an objective and empirical apprdadhe study of criminals
through his anthropological experiments. After antemsive study of physical
characteristics of his patients and later on ahgrals, he came to a definite conclusion
thatcriminals were physically inferior in the standaoflgrowthand therefore, developed
a tendency for inferior acts. He further generali#gat criminals aréess sensitive to pain
and therefore they have little regard for the suifgs of others. Thus through his
biological and anthropological researches on craisin Lombroso justified the
involvement of Darwin’stheory of biological determinisnn criminal behavior. He

classified criminals into three main categories:
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1. The Atavists or Hereditary Criminalombroso also termed them as born-
criminals. In his opinion born-criminals were ofdsstinct type who could not
refrain from indulging in criminality and environmiehad no relevance whatsoever
to the crimes committed by the Atavists. He, thenef considered these criminals
as incorrigibles, i.e., beyond reformation. In kigw, the criminal reflected a
reversion to an early and more primitive being thas both mentally and
physically inferior. He resembled those of apes had ape-like characteristics.
Lombroso’s theory used physical characteristicsndgcators of criminality. He
enumerated as many as sixteen physical abnormsatitia criminal some of which
were peculiar size and shape of head, eye, enlgagyednd cheek bones, fleshy
lips, abnormal teeth, long or flat chin, retreatiogehead, dark skin, twisted nose
and so on. Though he moderated his theory of palysitomaly in later years but
his emphasis throughout his work was on human phlsiaits which also included
biology, psychology and environment. He revisedthéory of atavism in 1906 and
held that only one-third of criminals were bornnainals and not all the criminals.
Finally, he conceded that his theory of atavism W&sunded and held that they
were in factoccasional criminals

Enrico Ferri subsequently challenged Lombroso’s theory of atavand demonstrated
that it was erroneous to think that criminals wigreorrigibles. He believed that just as
non-criminals could commit crimes if placed in cannve circumstances so also the

criminals could refrain from criminality in healtlsgrroundings.

2. Insane Criminals: The second category of criminals according to
Lombroso consisted of insane criminals who resottedriminality on account of
certain mental depravity or disorder.

3. Criminoids: The third category of criminals, according to hings those
of criminoids who were physical criminal type aratlha tendency to commit crime in

order to overcome their inferiority in order to rh#éee needs of survival.

Lombroso was the first criminologist who made aerapt to understand the personality

of offenders in physical terms. He employed scfentnethods in explaining criminal
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behavior and shifted the emphasis from crime tmiorl. His theory was that criminals
were physically different from normal persons awdgessed few physical characteristics
of inferior animal world. The contribution of Lontso to the development of the science
of criminology may briefly be summed up in the dolling points:

. Lombroso laid consistent emphasis over the indafichersonality of the criminal in the
incidence of crime. This view gained favour in sedpsent years and modern
criminological measures are devised to attain thedd individualization in the treatment
of criminals. It has been rightly commented that $lociologists’ emphasis on the external
factors, psychologists on the internal factors, levHiombroso held that both had a

common denominator___ the “individual”.

. While analyzing causes of crime, Lombroso laid ggeamphasis on the biological nature
of human behavior and thus indirectly drew attentid criminologists to the impact of

environment on crime causation.

. At a later stage Lombroso himself was convincedualibe futility of his theory of

atavism and therefore extended his theory of detesm to social as well as economic
situations of criminals. Thus he was positive inttmoed and objective in approach which
subsequently paved way to formulation of multipdersation theory of crime by the

propounders of sociological school of criminology.

» Criticism on Lombroso’s Theory

Gabriel de Tarde, the eminent French criminologistl social psychologist, criticized
Lombroso’s theory of criminal behavior, and offer@dsocial explanation of crime. He
asserted that criminal behavior is the result olearning process, therefore, any
speculation regarding direct relationship betwedtysial appearance and criminal
propensities of criminals would mean overlooking tleal cause of criminality. He also
denounced the proposition of phrenologists whaltt@ establish a correlation between

the skull, the brain and the social behavior oéespn.
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By the time of Lombroso’s demise, in 1909, it beeaabundantly clear that his theories
were over-implication of facts and rather naivendee the notion that criminal is
physically atavistic-type lost all credence. Thesumsption that there is some nexus
between atavism and criminal behavior had no séiemasis. The modern positivism in
criminology has developed its own systematic viewsvhich there is little scope for
Lombroso’s atavism. Some modern writers even sp#ak as “Lombrosian myth” in

criminology.

Criticizing Lombroisian views, Prof. Sutherlandsebved that by shifting attention from
crime as a social phenomenon to crime as an ingivighenomenon, Lombroso delayed
for fifty years the work which was in progress la¢ time of its origin and in addition,

made no lasting contribution of his own.

Be that as it may, it hardly needs to be reiterdked contribution of Lombroso to the
development of criminology is by no means less iB@ant. Commenting on this point
Donald Taft observed, “the importance of Lombrosstyk lies in the great influence it
had upon criminology and also upon penal practiteé importance of Lombroso’s work

lies in its scientific methodology and his rejeatiaf free-will theory.

» Enrico Ferri (1856-1928)

Another chief exponent of the positive school afnanology was Enrico Ferri. He
challenged Lombrosian view of criminality. Throudhs scholarly researches, Ferri
proved that mere biological reasons were not endaigitcount for criminality. He firmly
believed that other factors such as emotional i@acsocial infirmity or geographical
conditions also play a vital role in determiningmdnal tendencies in men. It is for this
reason that he is sometimes called the foundearwhinal sociology’.

The major contribution of Ferri to the field of mnnology is his “Law of Criminal
Saturation”. This theory presupposes that the cigrtee synthetic product of three main
factors:

1. Physical or geographical;

2. Anthropological; and
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3. Psychological or social.

Thus Ferri emphasized that criminal behavior i®attome of a variety of factors
having their combined effect on the individual. Aoting to him social change, which is
inevitable in a dynamic society, results in dishany conflict and cultural variations. As
a result of this, social disorganization takes @land a traditional pattern of social control
mechanism totally breaks down. In the wake of sagid social changes, the incidence of
crime is bound to increase tremendously. The hgéreity of social conditions destroys
the congenial social relationship, creat@mgocial vacuunwhich proves to be a fertile
ground for criminality.

Many critics, however, opposed Ferri’s law of cmiali saturation stating that it is nothing
more than a statement that the law of cause aedtedfjually applies to criminal behavior
as well.

Ferri emphasized that a criminal should be treate@ product of the conditions which
played his life. Therefore, the basic purpose oherprevention programme should be to
remove conditions making for crime.

Ferri worked out a five-fold classification of crimals, namely:

a. Born criminals;
b. Occasional criminals

Passionate criminals
d. Insane criminal and

e. Habitual criminals.

He suggested an intensive programme of crime ptieveand recommended a series of
measures for treatment of offenders. He assertadpibnishment could be one of the
possible methods of reforming the criminal. He f@ebindeterminate sentence keeping in

view the possible chances of inmate’s re-adjustnmetite community.

In his ‘Penal Project” Ferri denied moral respoiigjpand denounced punishment for
retribution and moral culpability.
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Raffaele Garofalo (1852-1934)

Raffaele Garofalo was one of the three main expisneinpositive school of criminology.
Born in Naples in 1852, Garafalo started his cae=ea Magistrate in Italian courts and
rose to the position of Minister of Justice in 196f& stressed the need for a closer study
of the circumstances and living condition of criadg He firmly believed that a criminal
is a creature of his own environment. He was thé @ositivist who had varied
experience as an eminent jurist, a senator anafagsor of criminal law. He, therefore,
approached the problem of crime and criminals inadogether different manner than
those of his contemporaries. Rejecting the claktheary of free-will as a cause of crime,
Garofalo defined crime as an act which offends skatiments of pity and probity
possessed by an average person and which areimgun the society. He emphasized that
lack of pity generates crimes against person whi& of probity leads to crimes against
property. As to the classification of criminals, fegected Ferri’'s classification and placed

offenders into four main categories, namely:

1. Murders whom he called “endemic” criminals;

2. Violent criminals who are affected by environmentafluences such as

prejudices of honour, politics and religion
3. Criminals lacking in sentimentpobbity; and
4. Lascivious or lustful criminals whommit crimes against sex and chastity.

As a member of the Italian ‘judiciary’ Garofalo waell acquainted with the then existing
criminal law and procedure in the administrationcaminal justice and recommended
death, imprisonment for life or transportation aegaration as three modes of punishment
for criminals. Out of his experience as a Judge hadng witnessed total failure of
correctional measures in France, Garofalo was rof wptimistic about reformation of
offenders. He therefore, strongly pleaded for elmtion of habitual offenders who were

incapable of social adaptation as a measure odlsdefense.
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Gabriel Tarde (1843-94)

Gabriel Tarde was a critic of positive school ahenology. He asserted that influence of
social environment was most emphatic on the crihbehaviour out that law of insertion
and imitation was responsible for the incidenceciwine. The members of society are
prone to imitate the behaviour of their associaldéisewise, the subordinate or inferior
members have a tendency to imitate the ways of ugieriors just as the children imitate
their parents and elder members of the family. €quently, as regards crimes, the
beginners have a tendency to imitate the acts ltded criminals and thus they lend into
criminality. The effect of imitation is still worsen youngsters who are prone to fall an
easy prey to criminality. Particularly, the impaxft movie, cinema and television is so
great on teenagers that it perverts their mind actibns which eventually makes them
delinquents. Thus there is considerable truth ird@a assertion that, “crime, like other
social phenomenon starts as a fashion and becomest@an”. He classified criminals into
urban and rural types and expressed a view thaesrin urban areas are far more serious
in nature than those of rural places. Despite #uot that the views of Tarde were logical
and nearer to truth, they were discarded as ownglgication of facts.

Major Contributions of Positive School of Criminology

It would be seen that the positive school of crioldgy emerged essentially out of the
reaction against earlier classical and neo-clasiearies. The merits of this school were:
. The advocates of this school completely discardedtheories of omnipotence of spirit
and free will on the ground that they were hypatagtand irrational. Alternatively, they

attributed criminality to anthropological, physi@ald social environment.

. The greatest contribution of positive school to deeelopment of criminal science lies in
the fact that the attention of criminologists waswh for the first time towards the
individual, that is, the personality of criminaltliar than his act (crime) or punishment.
This certainly paved way for the modern penologistsformulate a criminal policy

embodying the principle of individualization as aethnod and reformation. Thus
positivists introduced the methodology and logic r&tural science in the field of

criminology.
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3. With the predominance of positive school, the ersghavas shifted from penology to
criminology and the objects of punishment were gallly changed in as much as
retributory methods were abandoned. Criminals wares to be treated rather than
punished. Protection of society from criminals wase the primary object which could
be achieved by utilizing reformatory methods fdfedent classes of criminals in varying
degrees. It is in this context that positive schisosaid to have given birth to modern
sociological or clinical school which regards cmali as a by-product of his conditions
and experience of life.

4. The positivists suggested elimination of only thagéeminals who did not respond
favorably to extra-institutional methods. The exgais of this school accepted that there
could be extenuating circumstances under whichdividual might be forced to commit
crime. Therefore, besides looking to the crimecsyrifrom the legal standpoint, the
judicial authorities should not lose sight of thecemstantial conditions of the accused

while determining his guilt and awarding punishment

Main Distinctions between Classical School and Paiie School

The positive school differed from the classical aahof criminology in the following

manner:

1. Defining Crime: Classical school defined crime in legal terms.e¥¢has, the positive

school rejected legal definition of crime and prefd sociological definition.

2. Explanation of Crime: Classical school placed reliance on free-will tiyeas an
explanation of crime. Positive school explainedmer in terms of biological

determination.

3. Nature of Punishment Classical school believed in deterrent and defipunishment
for each offence and equal punishment for all arats committing the same offence.
Positive school advocated treatment methods fonicéls instead of punishment and
held that criminal be punished not according tovigyaof his crime but according to
the circumstances associated with it.
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4. The Focus of the SchoolClassical school focused greater attention on ¢rimamely,
the act rather than the criminal. Whereas, thetipeds laid greater emphasis on
personality of the offender rather than his crirhia.

5. The Founders of the SchoolThe main exponents of classical school were Begcari
and Bentham. The main exponents of positive scheele Lombroso, Ferri and
Garofalo.

6. Contribution to the Field: The classical school was an"™8entury dogma which
attempted to reform the criminal justice systenvoider to protect criminals against
arbitrary discretion of judges. The positive schaals a 18 century doctrine which
emphasized on scientific method of study and shi&ephasis from crime to criminal
and from retribution to corrective methods of treant.

2.5.Clinical School of Criminology

More recently, with the development of human psyaing, there is greater emphasis on
the study of emotional aspect of human nature. Brésich of knowledge has enabled
modern criminologists to understand the criminahdwor of offenders in its proper
perspective Prof. Gillin, therefore, rightly remarked that the theory ofdam clinical
school on the side of criminologists presupposésnoer as a product of his biological
inheritance conditioned in his development by eigmeres of life to which he has been
exposed from infancy up to the time of the commoissof crime. Thus, clinical school
takes into account variety of factors. It furthelggests that the criminals who do not
respond favorably to correctional methods must beighed with imprisonment or
transportation for life while those who are mereigtims of social conditions should be
subjected to correctional methods such as prohgtiemole, reformatories, open-air camps
etc. Thus, briefly speaking, individualization Hascome the cardinal principle of penal
policy in modern penology. The main theme of clihischool is that personality of man is
a combination of internal and external factorsyefare, punishment should depend on
personality of the accused. This is known as ctimeal trend of reformation through

individualization.
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2.6 Sociological School of Criminology

2.7 The Modern Criminology
In recent years, there seems to have been a traregfon of criminological views
regarding somewhat skeptical question of crimiraoantability. Modern critics attack
the traditional criminological view on the grounbat their search for characteristic
differences between the class of criminals and dlass of non-criminals rests upon
erroneous assumption. This false dichotomy has beased on a misconceived
characterization of criminals as ‘criminal type’s Michael Phillipsonaptly observes that

to take crime out of its social context and tottrexplain it as a product of physical

characteristics or mental deficiencies is a myt.sdmmarizes his criticism of traditional
criminology by suggesting that it contains foursiahssumptions, namely,

1. That there are universal causes of crime;

2. That the human population can be divided into twaugs, criminals and

non-criminals;

3. That crime can be located by the study of indigldzriminals; and

4. That the official statics are indices of trendgiime.

The proponents of modern criminology attempt tol&xpcriminality in terms of social
conflict. Engels (1971) pointed out that resentmemmbng the deprived class of society
due to their exploitation and demoralization wase aof the reasons for growing
criminality. Therefore, there was need to changewiole of the social and economic
structure of society. Thus modern criminology htites societal reasons for general
criminality and suggests a pragmatic approacheadiolution of the problem.

The advocates of modern criminology firmly beligbat distinction between criminals
and non-criminals is the direct outcome of a mistaknotion of labelling certain
individual offenders as ‘criminal types’. Modernimimologists prefer to identify the
criminal with a particular social type who has beewictim of well known inequalities
between social classes, private wealth, privatgeny, social power, and life chances.

Thus there is nothing like ‘criminal type’ as sugtgsl by traditional criminologists. The
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modern criminologists have succeeded in substguthre traditional belief regarding

crime causation by social deviance as a causerinal behavior.

Unit Summary

Criminology, as a branch of knowledge, is concemméti those particular conducts of
human behaviour which are prohibited by societyis|ttherefore, a socio-legal study
which seeks to discover the causes of criminalitg auggests the remedies to reduce
crimes. The principles of criminology serve as etfee guidelines for formulation of
penal policy. Criminology is an inter-disciplinafigld of study, involving scholars and
practitioners representing a wide range of behaliand social sciences as well as

numerous natural sciences.

A school of criminology means “the system of thougiich consists of an integrated
theory of causation of crime and of policies of ttohimplied in the theory of causation”.
Pre-classical, classical, neo-classical, positigknical and sociological schools of
criminology can be traced down through the develpmof criminology. The pre-

classical school was dominated by the spiritualtiongsn.

The pioneer of Classical school, Beccaria, expodrdenaturalistic theory of criminality
by rejecting the omnipotence of evil spirit. He dlagreater emphasis on mental
phenomenon of the individual and attributed crirméftee will' of the individual. The
classical writers accepted punishment as a prihapathod of infliction of pain,
humiliation and disgrace to create ‘fear’ in manctntrol his behavior. This school,
however, considered prevention of crime more ingrdrthan the punishment for it. The
classical school had some shortcomings.

The neo-classists asserted that certain categofiedfenders such as minors, idiots,
insane or incompetent had to be treated lenientipatters of punishment irrespective of
the similarity of their criminal act because thgsgsons were incapable of appreciating
the difference between right and wrong. This tengleof neo-classists to distinguish

criminals according to their mental depravity wadded a progressive step inasmuch as it
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emphasized the need for modifying the classicalvvi€hus the contribution of neo-

classical thought to the science of criminology i®®&wn merits.

Positive School tried to find criminality in the ys#ical characteristics of criminals.
Lombroso adopted an objective and empirical appraadhe study of criminals through
his anthropological experiments. The greatest dmrtion of positive school to the
development of criminal science lies in the facttthe attention of criminologists was
drawn for the first time towards the individualaths, the personality of criminal rather
than his act (crime) or punishment.

The theory of modern clinical school on the siderhinologists presupposes offender as
a product of his biological inheritance conditioniachis development by experiences of

life to which he has been exposed from infancyaughé time of the commission of crime.

The recent sociological school of criminology setk#ocate causation of crime in social
environment. Sociologists, however, carried thesearches and attempted to co-relate
variations in crime rate to changes in social oizgtion. They successfully established
that other factors such as mobility, culture, rielilg economy, political ideologies, density
of population, employment situations, etc., hawkract bearing on the incidence of crime

in a given society.

Finally, however, the modern criminologists prefer identify the criminal with a
particular social type who has been a victim oflvik@lown inequalities between social

classes, private wealth, private property, socagr, and life chances.
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Review Questions:

1. Define a ‘school of criminology’. What are the cheteristics of
school of thought?
Write short notes on:

a. Demonological theory
b. Trial by battle
c. The judgment of God

What are the main reforms contributed by the cta$sichool?
Critically analyzeBeccaria’s blue prinbf a modern criminal justice
system.

What do you understand losilitarianism? Explain the consequential
formula of “felicific calculus.”

Do you agree with his proposition that individuate “human
calculators”™?

Do you find any errors committed by the classichla®l in their
criminological thinking?

What is ‘new’ about the neo-classics from the ¢tzsm their

contribution to criminology?

9. Point out the distinctions between thetgbutions of classical
and positive schools.

10. How does the moadern criminoloav differ from traditional

Brain Storming!

1. According to Utilitarian principles, is capital pghment
preferable to a life sentence?
Can you think of a way to use utilitarian principl® reduce the

use and duration of imprisonment?
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UNIT-II

THEORIES OF CAUSATION OF CRIME

Introduction

Psychologists argue that in order to do somethbuythe crime problem, we must first
understand its “causes”. Their aims are in conftyrmith that of ‘Criminologists’. The
guestions are — Why does crime happen? What mesiysople to commit illegal acts?
Several theories are advocated to answer theséansebor example in case of theft, the
biological explanations say that the thief has bgehes and the psychological
explanations may maintain that he has a personddifgct. Like wise the sociological
explanations may argue that he’s got in with a ¢ragvd. These kind of explanations led
to different kinds of theories:

I. Biological theories of crime,

Il. Psychological theories of crime,

lll. Sociological theories of crime,

IV. Social-Psychological theories of crime.

However, no single theory can possibly be appliedbl all illegal acts and actors and

therefore, an evaluation of the limitations of edlobory is appropriate.

Objectives:
By the end of this unit, students will be able to:

» Understand different theories developed histonycalh explain the criminal

behaviour.

> Differentiate between the objective and subjectfaetors that influence the

behaviour of people.
> Appreciate the limitations to the explanation afrenal behaviour.

» ldentify the importance of personal circumstanecedetermination of punishment

in order to give effective to the principle of im@tlualization of criminal justice.
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Section. 1. Biological Theories Of Crime

The use of biological determinants in explainingmer clearly contrasts with the
sociological approach. The biological emphasis s@gk to discover common physical
characteristics among criminals. For example, dystf thirteen men and two women
convicted of murder found that all had experiensexdere head injuries earlier in life and
that twelve of them displayed neurological problehgarying magnitude.

But more often this perspective focusaesgenetic inheritance, on chromosomal
abnormalities, on psychological irregularities omn aonstitutional (body type)
determinants. Biological explanations are appedbngeasons:

. they are simple, and
. they attempt to distinguish clearly between thenoral and the non-criminal.

For example, some people are tempted toveetieat criminals “look different” from
the rest of us; we recall that Shakespeare warseid be wary of men who had a lean
and hungry look. And if check the Sunday Comicpstriwe find that the conventional
burglar “. . . is bald, wears a sporting cap thaiswashionable in 1930, weighs 300
pounds and a jetting lower jaw, broken nose, love foead and isn’t bright”. But like
most of the simplified approaches, the biologichédries, at best, fall short of
comprehensiveness.

» Historical Background

With the development of scientific reseascitiring 18 century certain French
doctors were successful in establishing that th&l eause of criminality lay in
anthropological feature of the criminal. Certalrgnologists also tried to demonstrate
the organic functions of brain and enthusiasticaliyablished a co relationship between
‘criminality’ and ‘structure and functions of braifhis led to the emergence of Positive
School of criminology. The main exponents of #ahool were three eminent Italian
criminologists, namelyCeasare Lombroso (1836-1909), Rafalo Garofalo (18924),
Enricho Ferri(1856-1928)lt is for this reason that this school is also exlthe Italian
School of criminology.

Of the several different biological explaoas of criminal behaviors, the following

are important.
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1. Genetics and Criminality, ( Ceasare Lombroso)

2. Constitutional (Body Type) Determinants, (Williarheddon)

3. Constitutional Interactionist View. (Wilson and Hestein)
1.1. Genetics and Criminality: Ceasare Lombroso

Ceasare Lombroso is often referred tpiaseer of the positive school or Italian
school of criminology. He was considered the fatbkefModern Criminology’ for he
emphasized biological causes and correlates ofecaind set in motion a view point that
remains in more sophisticated versions, prevaledé&y. He was an Italian psychiatrist
who was a physician in the Army. Basing on his ols#®ons, he published a book titled
“The Criminal Man” first published in 1876 and thecent edition in 1911. He adopted
an objective and empirical study of criminals thgbthis anthropological experiments.
After an intensive study of physical charactersstiof his patients and later on of
criminals, he came to a definite conclusion thanirals were physically inferior in the
standard of growth and therefore developed a texydéor inferior acts. He further
generalized that criminals are less sensitive to pad therefore they have little regard
for the sufferings of others. Lombroso’s early cgpteon included his belief in the
similarity of the criminals could be savages, theane and epileptic persons, and he
believed that criminals could be distinguished frather people on the basis of
anatomical oddities, such as small craniums, big emd abnormal secondary sex
characteristics. Lombroso also believed women lk&dke initiative to break laws, and

therefore crime by a woman was a deviation fromdasic nature.

1.1.1. Genetic Inheritance

At a later stage Lombroso himself was conethof the futility of his theory. The
search for obvious physical differences betweemiadls and non-criminals did not
work. In his later edition of his book (The Criminklan) hegave more credit to
environmental influences such as the climate andlltaws. He extended his theory of
determinism to social as well as economic situatioicriminals. His focus shifted to an
approach proposing that certain inherited qualipesdisposed certain people to act in

criminal ways. How such genetic differences wouddelplained?
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1.1.2. Pedigree Analysis
An analysis of ancestrgone on certain families led many readers to calelthat a
propensity for crime was inherited. But such analyailed to separate the effects of
genetics and environment. Remarkable contemporaaynples of crime that runs in
families do little to resolve the question.

» Allin the Family

Effie Ramsey has ten sons. Nine are in pri3dwe tenth one is in a hale way house
for law violators. Most of their crimes were of navdte severity, like robbery and
burglary and two of them were charged with firsgme murder. They average four
criminal convictions each. Authorities don’t knowaetly where the family went wrong.
The family was poor but always had food. The testhers were raised by both parents
living together. In fact, one or the other of thergnts participated at almost all their sons
hearings in juvenile courts; they made sure that bloys attended juvenile courts
counseling sessions. Their mother was cooperativie te police and often helped
locate her sons when they were wanted by law office

But the authorities said that the pareidsnot supervise their children and the sons
lacked role modelsOnce the older brother turned to crime the otlfi@iswed. Despite
the statistical improbability that ten out of teiblings would be law breakers, the
simplistic explanation--- that they had each inteekricriminal tendencies from their

parents---is less likely than an explanation usiogal learning theory.

1.1.3. Genetic Anomalies

Another explanation given to support tieory of hereditary criminality is
genetic anomaly such as an extra chromosome, tiggit head to mental retardation or
pathological behavior.

Some time before, research seemed tddatplone particular genetic abnormality
as a possible cause of some cases of anti-soc@iminal behavior. Samplings of the
genetic characteristics of men in prisons in th&ddihStates, Australia, and Great Britain
showed that small percentage of these men, bugrafisantly greater percentage in the

general population had an extra 'Y’ chromosome (€GBuwown 1968). The normal
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person has 46 chromosomes per cell—22pairs of [a€gohromosomes, or autosomes,
and two sex chromosomes. In the female both sextabsomes are ‘X’ chromosomes; in
the male they are ‘X’ and ‘Y’. When the sperm fiezés the ovum, the zygote receives a
‘X’ from the mother and either a ‘X’ or a ‘Y’ fronthe father. As the zygote begins its
cell division, a chromosomal abnormality may ocaostead of producing two rows of

23each, the cell division may leave an extra ‘X"Xdrchromosome in one row.

The aberrant XYY pattern, which was firdentified in Great Britain in 1961,
seems to produce men who are average in heighiwbaVerage in 1Q, and possibly
aggressive and ant-social in behavior. Since thelifomosome determines ‘maleness’,
the idea developed that the extra 'Y’ chromosomestituted “super male”, ---a person
more aggressive and therefore potentially crimitfathis is true then the incidence of
XYY abnormalities should be somewhat higher ingmipopulations, and this did appear
to be the case. The rate has also been found $bgbly higher among institutionalized
mentally retarded males. However, as research ragedi these findings were largely
refuted.

Even if a relationship between XYY a@lmosome makeup and conviction for
crime be clearly demonstrated, both theoretical@madtical questions would remain. For
example;

How does heredity interact with the environmenpitoduce anti-social behavior?
Should a criminal be punished as severely if heshatwromosomal abnormality?

In several murder trials the defendant waguidied or given a lesser sentence

because of an XYY chromosome abnormality.

1.2. Constitutional (Body Type) Determinants: Willam Sheldon

A different approach to crime causationt ne still linked to biological
determinants is through typology of body physiquesA typology is descriptive system
in which all people are classified into limited ssft categories. The person’s type
supposedly describes a central or overriding charatic of all aspects of individual's

life.
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William H. Sheldon, a professor in Colombiaiversity tried to establish a relation
ship between body structure and behavior. He itledtthree basic dimensions of body
build. He developed his ideas from the fact tHatlbiegins in the embryo which is made
up of three different tissue layers, namely, areirayer orendoderm,a middle layer or
mesodermand an outer layer ectodermHe co-related facts from embryology and the
physiology of genetic development. He pointed ol&ttthe physiologically, the
endoderm gives rise to the development of visdda,mesoderm to bone, muscle and
tendons of the motor organ system, the ectoderoriaecting tissues of nervous system,
skin and related appendages. He observed that searperphysical structure may be
dominated by the basic characteristic s of anyheké layers in varying degrees. The
variations in body build may lead to the followitigee types of physical structures:

Endomorphic Structure:The person high in endomorph is soft, round andvesight.
They are persons with fatty or bulky body havingrshapering limbs, small bones, soft

and smooth skin and usually of a mild temperamedta@mfortable persons

Mesomorphic Structure: Here the physique is hard and muscled, as thetiathldne
Mesomorphic body is strong and tough. These perammstrongly built with prominent
muscles and bones and connective tissue. Thus,hiéney hairy chest and large wrists
and hands. These persons mm@mperamentally serious, active, dynamic often asge

and behave aggressively.

Ectomorphic Structure:The third variable is characterized by a flat chasbng thin
body and a little in the way of muscular developt@ihese persons are constitutionally
lean and fragile with delicate body, small facearphnose and fine hair. They are

sensitive by temperament and avoid crowds.

Sheldon further asserted that these physitattures were directly related to the
temperament of the person who committed crime. Taosording to him endomorphics
are moody and accommodative by temperament whelentssomorphics had a rigid and
some what serious temperament. The ectomorphiecoount of their delicate physical
build up are often shaky in their decisions andsti@t tempered.

From a comparison of 200 delinquents and r&f®delinquents Sheldon concluded

that the mesomorphic physique was more likely tmifeat criminal behaviors— that the
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aggressiveness of the mesomorph along with hisdasthibitory controls contributed to
criminality. Sheldon did not propose that a mesqgrhar physique was sufficient for
crime, nor did he neglect the environment as adaegtion. Buthe wished to advance
recognition of the role of biological determinantshat he felt were being neglected by

criminologists at that time.

» Limitations of Body Typologies

»= Not all the mesomorphics are criminals and notwthinals are mesomorphic. When
we use a few all- or- none categories, we forcaamre an over simplified scheme.
Even if an individual can with some accuracy, becdéed as basically introverted

type or aggressive type, such a description isdgadte because of two reasons:

. It essentially ignores hundreds of other attribugéshe individual by selecting

only one or a few to use in categorizing that perso

. It assumes that two individuals put into the sasycpological category have the
same attributes. Almost always, we find that imd$¢ a matter of black and white; it is

a question of shadings.

. When physique is proposed as direct cause of cainbi@havior, further problems
emerge. Even if there is a correlation betweenetives, it does not necessarily mean
that one causes the other. For example, it is djigéy that, as children males with
mesomorphic physique were more likely to find thggressive and physical ways of
demanding what they wanted were the way that “wditkehen they find such ways
as successful to get their things done, as adudtg are likely to continue the same
methodology of terrorizing their peers. In thate&heldon’s findings should be

referred to as social learning theory explanatathear than constitutional one.

1.3. Constitutional Interactionist View: Wilson & Herrnstein
Two social scientists at Harvard University, Jaridéson and Richard J. Herrnstein,
deny the existence of one gene that causes crithetavior, but they do conclude that
some people have a predisposition toward crimeéh@y don’t go in their directions”.
Their book ‘Crime And Human Naturé(1985) proposes three factors that contribute to

crime:
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Social Environment:Broad societal values are often neglected as eapars, but
these scholars believe that the shift in the celtofr the society valuing restraint and
discipline to more recent “me first” orientationshexerted great influence at the level of

the individual and contributed to the skyrocketangne rate.

Family Relationships: This is the second factor. Parents who are ungarin
inconsistent in the treatment of their children,umskilled in dispensing rewards and
punishment contribute to the eventual criminal béraof their children. That a child
comes from a broken home or has only a single paserthey find, not particularly
influential; rather, it is the parent’s failing teach children the consequences of their

actions.

Biological Makeup: It is the determinant and the most controvershahong the
specific qualities that they see as at least p&heditary and as influential are gender

intelligence, impulsiveness and body type.

Gender,as a correlate of criminal behavior, is so obvitha its significance is often
disregarded. It is a well known fact that more nthan women are repeated law
offenders. Throughout all countries where recondskapt, men are arrested anywhere
from five times to fifty times as often as womenh#ther this gender difference in
criminal arrests results from hereditary or soezation is impossible to say, because

these two factors inextricably mixed.

Intelligence: Wilson and Herrnstein’s detailed review of extrerasearch leads to
the conclusion that criminals have an average 1Q2pfabout 8 points below the mean
for the entire population, and they believe this I means that criminals cannot think
past “short-time horizons” or may be cannot underdt society’s rules or the

consequences of their actions.

Impulsiveness:These researchers note that criminals may alsohbeacterized as
impulsive; they have a “short fuse”, their crimirats often show little planning, and
they are less able to delay gratification than npestple. Such deviant behavior appears

early; often it is evident before age eight.
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Body Type:The last of the biologically determined factorattmake men more likely to
be offenders is an athletic, mesomorphic body mluesi Most of the research on which
Wilson and Herrnstein base this conclusion comes fstudies done back in the 1940s
and 1950s by William Sheldon and others.

Review Questions:
1. Bring out clearly the limitations of different baical theories.

2. If criminal behaviour is attributed to the meswphic structure
of the criminal, what use might the crime-prevemnsio

strategists make of such information?

3. Explain the constitutional Interactionist viefcriminal

behaviour give by Wilson and Herrnstein. Do youk it is

convincing?

Section.2. Psychological Theories of Crime

A psychological explanation of crime can refer tovariety of approaches and
concepts. But as Nietzel (1979) notes, these theatl share the basic belief that “crime
is the result of some personality attribute unigysbssessed, or possessed to a special
degree, by the potential criminal”. In some vamaof this approach, the cause is an
extreme one, such as a mental iliness or a peisodeorder. Some of the psychological
approaches even rely on hereditary determinants.

Psychologists have considered a variety agfsibilities to account for individual
differences such as defective conscience, emotimmadaturity, inadequate childhood
socialization, maternal deprivation, poor moral@lepment etc.

They study how aggression is learned, whsituations promote violent or
delinquent reactions, how crime is related to pembty factors and the association
between various mental disorders and criminalityf t®e several psychological

explanations the following are important ones:
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1. Criminal Thinking Patterns,
2. Personality Defects,
3. Psychoanalytic Explanations.

2.1. Criminal Thinking Patterns: Samuel Yochelson & Starton E. Samenow

These psychiatrists propose that, criminalspss a different way of thinking; that is,
criminals operate out of a unique set of cognifpadgterns that, though internally logical
and consistent, is erroneous according to resplensiimking. The consistent lawbreaker
sees himself and the world differently from the vilag rest of us see them.

Yochelsorand Samenowpsychiatrists at St. Elizabeth’s Hospital in Wagiam. D.

C, reject environmental explanations of criminalitfuch as a broken home or
unemployment. They claim “criminals are criminalsieeple become criminals as a
result of a series of choices they start makingratarly age. It is these patterns that
result in criminality. Crime is like alcoholism: f@e a criminal always a criminal’”.

The psychiatrists saw the criminals they studiedr&y much in control of their
actions, rather than being “sick”. These criminatye portrayed as master manipulators
who try to assign the blame for their own behawiorothers. For Yochelson and
Samenow, criminals simply don’t play the game tlagswthe rest of us do. They are such
inveterate liars that they can no longer separate¢ from fiction. They use words to
control and manipulate, not to represent reality.

» Limitations of the Theory:

= The psychiatrists based their conclusions on iitensaterviews with a relatively

small number of offenders, most of whom were ineated “hard- core”
criminals or men who were hospitalized after havibeen acquitted of major
crimes by reason of insanity. They carefully poréidh one type of criminal, but
whether their analysis accurately represents thgoritya of lawbreakers is
doubtful.

= The criminal thinking patterns theory does not explhow these choices are

made in the beginning.

= All criminals may not have a tendency to repeatanmtinue the same pattern of

behavior.
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2.2. Personality Defects

Many lay persons explain the cause of cramesome form of personality defect in
the offender. Taken to its extreme degree, thidaggtion forms the basis for theories
that attributes a basic anti-social nature of theioal. This conception of psychopathy
has a long history. Generally, it refers to perser® have frequent and repetitive
criminal activity. More recently, the focus has been the underlying unsocialized
character, the lack of conscience that brings quemnsons into repeated conflict with
society. They are unable to learn from experiencéeel guilt. They lack loyalty to
individuals, groups, or society’s values. As Niétabserves, they are grossly selfish,
callous, and irresponsible. Hey tend to blame atloerto offer plausible rationalizations
for their behavior. All this combines to give thean arrogance that can lead to their
down fall and capture.

According to Goleman, about 80% of psychopatte men. The person characterized
by a personality disorder, or psychopathic perstnat relatively easy to identify but
very difficult to rehabilitate. Fortunately, psygraihs account for a very small
percentage of law violators. However, they comndisproportionately large percentage
of violent crimes, and their acts are such thay titeract massive publicity.

For years, researchers have sought somécphgs physiological characteristics that
distinguish psychopathic personalities from otheksstudy concluded in 1987, has
shown that psychopaths seem to have an unusuatlzar@cteristic pattern of brain
organization, in that the neurological centre #itrols language demonstrates signs of

irregular development.

2.3.  Psychoanalytic Explanations

Sigmund Freu@1856-1939), the founder of psychoanalysis, suggettat
criminality may result from either an over activenscience or too weak conscience. In
treating his patients, Freud noticed that those wkee suffering from unbearable guilt
committed crimes in order to be apprehended andsped. Once they had been
punished, their feelings of guilt were relievedM@y of punishing themselves).
Sigmund Freud's Psychoanalysis: Theid’, ‘egd, and ‘superegbThe Warring

Components of the Personality
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In 1920, when he was nearly 65 years oldudrigroposed a new conception of the
personality, one that contained three systemsidhthe ego, and the superegbhese
systems do not exist physically; they are only emts, or ways of looking at personality.

Theid is the only part of the personality that is pressrbirth. It is inherited, primitive,
inaccessible, and completely unconscious. Thectditains two kinds ahstincts

The life instincts,which are sexual instincts and biological urgeshsas hunger and
thirst, and

The death instinctwhich accounts for our aggressive and destrucihymulses. The ‘id’
operates according faeasure principle that is, to seek pleasure, avoid pain, and gain
immediate gratification of its wishes. The ‘id’ ke source of thdibido, the psychic
energy that fuels the entire personality; yet fidé cannot act on its own. It can wish,

image fantasize, demand.

Theegois the logical, rational, realistic part of the g@mality. The ‘egoevolves from
the ‘id’ and draws its energy from the ‘id’. One thie ‘ego’s functions is to satisfy the
‘id's urges. But the ‘ego’, which is mostly conses) acts according to thesality
principle. It must consider the constraints of the real ldvan determining the
appropriate times, places and objects for gratiboaof the ‘id’s wishes. The art of the
possible is its guide, and sometimes compromisest beimade, for example, a chicken
sandwich instead of fish curry.

When the child is age 5 or 6, tlseperege—the moral component of the
personality—is formed. The ‘superego’ has two parts
The conscienceconsists of all the behaviors for which we hagerbpunished and about

which we feel guilty;

The ego idealcontains the behaviors for which we have beerspdaand rewarded and
about which we feel pride and satisfaction. Attfitke ‘superego’ reflects only the
parent’s expectations of what is good and right,ibexpands over time to incorporate
teachings from the broader social world. In itsgjufer moral perfection, the ‘superego’

sets moral guidelines that define and limit theifidity of the ‘ego’.

The psychoanalytic theory of criminality attribsitdelinquent and criminal behavior

to a conscience so overbearing that it arousesmfsedf guilt or so weak that it cannot
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control the individual’'s impulses and to a needifomediate gratification. For example,
in Richard’s caseRichard was six when he committed his first delemuact: he stole a
comic book from the corner drug store. Three motifere the incident his father, an
alcoholic, had been killed in an automobile accidexfter that, his mother became
unable to care for the family, and had abandonecthildren. For the next ten years the
state welfare agency moved Richard in and out sfefohomes. During this time, he
actively pursued a life of crime, breaking into kes during day light, and stealing cars
in the night. By age 20 while serving a ten yeas@r sentence for armed robbery, he
had voluntarily entered psychoanalysis. After tveang Richard’s analyst suggested three
reasons for his criminality:

» Being caught and punished for stealing made hirh léss guilty about hating his

father and mother for abandoning him.

= Stealing did not violate his moral and ethical piphes.

» Stealing resulted in immediate gratification anégsiure, both which Richard had

great difficulty resisting.

Richard’'s psychoanalyst suggested that Richardgemover his father’s
death and his mother's abandonment created uncwsséeelings of guilt which he
sought to relieve by committing a crime and beiogiphed for it.

The psychoanalyst also offered an altéreagxplanation for Richard’s persistent
criminal activities: “his conscience was perhapstno strong but too week”.
The Consciencepr ‘Super egd was so weak or defective that thegd(which acts as
a moderator between ‘super ego’ and ‘id’) was uaablcontrol the impulses of the (
the part of the personality that contains powetiges and drives for gratification and
satisfaction) because theuper egois essentiallyan internalized personal image
developed when the child assumes the parent’sidggstand moral values, it follows that
the absence of such an image may lead tnaastrained idand thus to delinquency.
Psychoanalytic theory suggests yet amahplanation of Richard’s behavior—an
insatiable need for immediate reward and gratificat A defect in the character
formation of delinquents drives them to satisfyirthtdesire at once, regardless of the
consequences. This urge, which psychoanalystbuwtrito the ‘id’, is so strong that

55



relationships with people are important only soglas they help to satisfy it. Most

analysts view delinquents as children unable te g their desire for instant pleasure.
Sigmund Freud’s influential theory about thev&lepment of personality provides a

different explanation for criminal acts. Freud hyjpesized that the three sets of forces:

*  The selfish, irrational ones,
*« The rational forces, and
. The moralistic ones...

are always struggling for control of behavior. Heiéved that the criminal suffers from a
compulsive need for punishment to alleviate thdtdeelings. Other psychoanalysts,
especiallyFranz Alexanderemphasize the inability to post pone immediateifgration

in the criminal, who has never come to internalimereality principle.

One of the reasons that psychoanalytic theory had such an influence is its
comprehensiveness as a description of the natutrertesses of human personality. In
spite of criticism, three basic principles stillpgal to the psychologists who study
criminality are:

The actions and behavior of an adult are understotetrms of childhood development.

Behavior and unconscious motives are intertwinauj #heir interaction must be

unraveled if we are to understand criminality.
Criminality is essentially a representation of gsylogical conflict.

» Limitations to Psychoanalytical Theory:
Though it is a thorough explanation it is very idifilt to test or validate the

theory through empirical work.

The actual patterns of criminal conduct usuallyfedifgenerally from Freud’s
explanation. Law breakers go to extremes top awstection. This fact makes his
hypothesis of that criminal suffers from a comptdsineed to be punished and be

cleansed from their guilty feelings.
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Review Questions:
1. “Once a criminal always a criminal”. Do you agreighvihis

opinion of psychiatrist¥ ochelsorand Samenow?
2. Explain the personality defect theory.
3. “Criminality may result from either an o\etive conscience

or too weak conscience.” Critically analyze thiggestion made by

Sigmund Frued.

Section.3. Sociological Theories of Crime

These theories adopt an objective ampré@ explain criminality. They emphasize
factors that affect many criminals in common. Aroan criminologists prefer this
approach. They attribute criminality to the soatainditions of the criminal. Crime-
causation depends considerably on social interatiéd\t times persons violate the
provisions of law knowing fully well that they willave to face penal consequences for
their acts. This phenomenon is more conspicuousnes of political strategy. For
example in the freedom struggle of India Mahatmadba and other national leaders
broke the laws made by the English and were impedo Similarly, cases of hunger
strikes, demonstrations of protests, self-immotetiall are glaring instances of deliberate
law violations by responsible persons of the sgci8bciological theories of criminal
behavior can be explained under three heads:

= Structural Explanations
= Sub-cultural Explanations
» Multiple Factor Approach

3.1. Structural Explanations

These arguments maintain that criminality is #suft of structural defects in the society
or family etc. Structural defects here mean theegsnbreakdown of normal social
conditions. These explanations emphasize on tretemde of fundamental inequality in

the structure of the society. Inequalities are erpeed in the opportunities to achieve
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the goals valued by the society. In the societypabple have aspirations or goals to be
wealthy, successful, educated, hope to possessiahgessessions such as nice clothes,
cars, bungalows, all luxuries. But not everybodhasing the opportunities. Some have
greater opportunities, for instance, being fromuaffit families have greater chances to
get good education.
Some may have greater abilities to achieve theatsgoPeople with good looks are more
likely to achieve goals through legitimate meansm& others, who have lesser
opportunities and cannot attain their thoroughtiegite means, may face a compulsion
to rely on illegal means.
» Merton’s Theory of Social Structure and Anomie

Robert K. Merton (1938) explains tthisough his popular explanation of “Social
Structure and Anomie”. He explains the collapsihgarial conditions brought by severe
economic conditions is responsible for criminal &&br. He rejects the notion that crime
is an intrinsic and individual behavior. He lookgybnd the immediate personal
environment of the criminals to the broader contéXSocial Structure and Anomie’ for
explanation of criminal behavior. Merton borrowelge tterm anomie from Emile
Durkheim a French sociologist. Durkheim had studtezl French and American culture
after the Industrial Revolution. In his study hdewbthat economic crisis and a general
breakdown of the normal social conditions creatédrégulation” of social and moral
rules. This deregulation which he called “anomieduld lead to all sorts of social
deviance including suicide and crime.

Anomie is a condition which exists whaorms no longer control people’s
behavior, when people no longer have clear rulebeWnormlessness exists then
controls on behavior and aspirations cease to.eliistton maintained that anomie is
especially likely to exist in a society where thexeinequal opportunity and an emphasis
on material success; and he claimed that it catagxp broad range of socially deviant
behavior. Merton explains that society establishegtitutionalized goals — usually
understood to be financial success which societghasizes and reinforces. To achieve
these goals there are ‘socially structured methadsth can be called “means”. When
such goals are over emphasized and highly praigethb “means” to achieve them are

unavailable to a considerable part of that popotatihen anomie is likely i.e. when
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success is blocked by the unavailability of “meamslividuals experience strain and
show two kinds of reactions, either they must adjusir aspirations downward or devise
alternative routes to achieve goals. In such anremwent deviant behavior is wide
spread. According to Merton, five modes are adoptethe people to achieve goals:

1. Conformity,

2. Innovation,

3. Ritualism,

4. Retreatism, and
5. Rebellion.

Conformity is a path taken by most people, even if they realimt the means to
achieve their goals are restrictéghovation is where a person accepts a goal but rejects
the accepted, legitimate means to achieve the oalexample, a child wants a Bicycle,
the legitimate means are to ask parents or grarehfsaor save money by doing a part
time job etc. If all these means are not avail@plelternative, innovative means may be
chosen such as ‘theft’. IRitualism, a person continues to follow the institutionalized
means such as hard work and thrift but looses iflhe goals or rejected them. This
may describe the so called rat- race, in which [geaprk diligently in socially approved
ways but have no hope of success in achieving fugils, or no longer identify with long
term goals. IrRetreatism, both goals and means are rejected. The retreatesfsonse
to an inability to reach goals is to drop out, @rquit trying. This may lead to extreme
retreatist behaviour such as alcoholism, drug addicor vagrancy.Rebellion is an
option for people who reject the approved goalsraedns to achieve them for new goals
and means. Rebels and revolutionaries are disajgoloindividuals who view accepted
goals as unattainable or undesirable and sociglyycved means of reaching them as
demeaning or unworkable. Therefore, these peradrsitute new, socially unacceptable

goals and means, such as redistribution of welithugh socialist political structure.

» Evaluation of Merton’s Theory
The strain perspective developed by dfeend his followers has influenced both

research and theoretical developments in criminologet, as popular as this theory
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remains, it has been questioned on a variety afrgts. By concentrating on crime at the
lower levels of the socioeconomic hierarchy, foamyple, it neglects crime committed by
middle and upper —class people.

Other critics question whether a heterogeneousesoaoes have goals on which
everyone agrees. Some theorists argue that sonmilsubs have their own value
systems. If this is the case, we cannot accountdémiant behavior on the basis of
Merton’s cultural goals.

Other important questions raised are, if lvewe an agreed upon set of goals, is
material gain the dominant one? If crime is a mdarsn end, why is there so much of
useless, destructive behavior, especially amontatgs?

No matter how it is structured, each societyefines goals for its members. For
example, the United States is not only the sodietyhich people strive for wealth and
prestige. Yet, while some people in the other calthave limited means for achieving
goals, not all these societies have high crimesralevo such societies —Japan and
Switzerland—are among the most developed and indlistd in the world. Although
the United States has quite a bit in common witmthit does not share their very low
crime rates.

Despite the many critical assessments, nstfa@ory, as represented by Merton’s
formulation of anomie, has had a major impact endbntemporary criminology.

3.2. Sub cultural Explanations

The second type of sociological approach focusesub cultural explanations, with

emphasis on the discrepancy in the norms for @iffegroups.

» Meaning of Sub culture
A sub culture is sub-division within the dominaadture that has its own norms beliefs
and values. Sub cultures typically emerge when lgeop similar circumstances find
themselves isolated from the main stream and bagdther for mutual support. Sub
cultures may form among members of racial and etlminorities, among prisoners,
among occupational groups, among ghetto dwellanb. Giltures exist within a larger
society, not apart from it. They there fore shamme of its values. Nevertheless, the life

styles of their members are significantly differ&aim those of in the dominant culture.
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According to Albert Cohen, an Americ&ociologist, deviant behavior is
supported by sub culture. A sub culture of crifsrfas its own norms which stand over
against the norms of the larger group (the domircautiiure). The deviance does not
appear unusual or abnormal from their point of viévdeed, most sub cultures have a
vague notion that the larger society is unjust aadupt. Important types of deviant
behaviors are juvenile delinquency, drug addictiand crime against persons and
property etc. The laxity of norms the anonymousureabf cities and multiple standards
of behaviors are often responsible for it.

» Basis of the Sub cultural Theory

Strain theorists (structural explanationsplai criminal behavior as a result of the
frustrations suffered by lower class individualpaeed of legitimate means to reach
their goals. Cultural deviance theorists assumee tha

» Individuals become criminal by learning the criminalues of the groups to

which they belong.

* In conforming to their own group standards, theseppe break the law of the

dominant culture.

These two perspectives are the foundations o$ubecultural theory.
Nietzel (1979) explains that the sub cultural tyasrbased on the fact that there is a lack
of agreement between norms of different groupsdéeribes as follows:
“The sub cultural perspective holds that the cohfbf norms, which engenders
criminal behavior, is due to the fact that vari@tisnic or class groupings of people
adhere to cultural patterns of behavior that areonsistent with the dominant
injunctions against certain types of crime. Thdssgal patterns of behavior are
supported by the particular sub cultural norms thatally exert pressure toward
deviation from the consensual norms underlyingctimainal law.”
Gangs, for example, possess norms about how toveeRar some young people, the
gang takes the place of parents as the giver ahsioeven when the parents attempt to

instill their own values.

» Walter Miller's Theory of Focal Concerns
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This theme of cultural conflict is made saliemtWalter Miller's Theory of Focal

Concerns,(1958)which attributes the criminal activities of lowetass adolescent gangs

to their attempt to achieve the ends that are daineheir culture through the behaviors

that appear to them to be the most feasible me&nsbiining those ends. Thus,

adherence to the traditions of the lower classseetial.

Miller

labels them as trouble,

toughness, smartness, excitement, fate and autorfeongxample, lower-class boys pick

fights to show their toughness, and they steaktaahstrate their shrewdness and daring.
MILLER’S “FOCAL CONCERNS” OF LOWER- CLASS CULTURE

S. No AREA DESIRABLE UNDESIRABLE
1 Trouble Law-abiding behavior Law-violating behavior
Physical prowess; skill; “masculinity” | Weakness; ineptitude;
2 Toughness fearlessness; bravery; daring effimacy; timidity;
cowardice; caution
Ability to outsmart, dupe, gainingGullibility, “conabilty”;
money by “wits”; shrewdness; gaining, money by hard
3 Smartness work; slowness; dull-
wittedness; verbal
maladroitness
Thrill; risk; danger; change; activity Boredomgatiness”;
4 Excitement safeness; sameness;
passivity
Favored by fortune; being “lucky” lll-omened; bejng
5 Fate “‘unlucky”
Freedom by external constrail Presence of external
freedom from super ordinate authorityconstraint; presence of
6 | Autonomy independence strong authority;

dependency; being “care

for

)

62



3.3.

» Limitations to the Focal Concerns Theory

The theory of focal concerns applies to a restlicsnge of crimes. It does not
crime buy individuals not socially disadvantagedgls as a business man or

stock broker.

The key concepts are vague as in the case of stali@xplanations. How do
these cultural standards originate? How are thaystnitted from generation to
generation? And how do these standards controlbgfeavior of any one

individual?

According to Nietzel, the most troublesome condspthe central one that is,
the sub culture. Some critics reject the assumptiovalue differences among
groups. For example, some sociologists suggestAtimerican society is really

not as culturally diverse as the theory implies.

Multiple Factor Approach

Despite repeated attempts on the part of criminsiegpropounding different

views to formulate a singular theoretical explamatifor criminal behaviour, no

hypothesis could answer the issue satisfactorignEuially, the sociologists made use of

‘multiple-factor approach’ to explain the causatmfncrime. The supporters of this view

believe that crime is a product of a combinatioraofariety of factors which can not be

narrated in terms of general propositions. Thiswfads support from the writings of

eminent American criminologisWilliam Healy, expressing his views on multiple

causation theory, Pro. Healy observed that it tsom@ or two factors which turn a man

delinquent but it is a combination of many moretdeg say eight or ten__ which

cumulatively influence him to follow criminal condu He, however, agreed that all the

factors associated with a particular crime may lote equal importance as a cause of

that crime. The extent of their influence on crimay be in varying degrees, some

exerting greater influence on the crime while tlhleecs, the least. But this theory has

been vehemently criticized by Albert Cohen on theugd that it offers no single

explanation which can explain crime causation. Mueg, it is fallacious to believe that

crimes generate only in deplorable surroundingse Tneatest shortcoming of the
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multiple factor approach to crime according to Qolgethat the adherents of this theory
confused ‘factors’ with those of ‘causes’ of crime.

From the foregoing analysis it is evident thatislogists consider crime as a
product of environmental deviations and varyingiaoconditions. The inter-relation
between criminality and some of these conditiony bma discussed under the following

heads:

1. Mobility:

The rapid growth of industrialization and urbania@atin recent years has led to
expansion of means of communication, travel faegiand propagation of views through
press and platform. Consequently, human interacti@s gone beyond intimate
associations with increased chances of mobilitygristion of persons to new places
where they are strangers offers them better oppitida for crime as the chances of
detection are considerably minimized. Mobility, ttfere, serves as a potential cause of
social disorganization which may result in devidhaviour due to lack of family

control.

2. Culture Conflicts:

In a dynamic society social change is an inevitgtitlenomenon. The impact of
modernization, urbanization and industrializatiam nodern dynamic society may
sometimes result in social disorganization and ithes lead to culture conflicts between
different sections of society. The difference mayletween old and new values, local
and imported values and traditional values andjgwvernment imposed values.

Criminality arising out of cultural conflict theoryas been well explained I8hah
and Mckay through theirCultural Transmission theorgf crimewhich was a dominant
criminological theory of the 20 century. The theory simply states that “traditiarfs
delinquency are transmitted through successiverggoers of the same inhabitation in
the same way as language and attitudes are traedritThe inability of local
communities to appreciate the common values ofr tregidents or solve commonly
experienced problems causes tension leading t@ulelehaviours. This is how criminal
traditions get embedded into the functioning obanmunity and they co-exist alongside

conventional values. Sutherland has termed thimmgahenon as “differential social
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disorganization” which is more common with loweas$ neighborhoods. He attributes
three main causes for the culture conflict, nam@y residential instability; (2) social or
ethnic heterogeneity; and (3) poverty.

The shift of population due to migration or immitjoa quite often affects the crime
rate of a given place. The culture conflict betwedmabitants and immigrants results in
deviant behaviour. In a recent stufyuth andCavanfound that Eskimos who were free
from the problem of crime until recently, now freutly indulge into deviant behaviour
such as, loitering, drunkenness and sex-offencegdaltheir migration to urban areas and

social contact with non-Eskimos.

3. Family Background:

Sutherland holds that out of all the social proessshe family background has
perhaps the greatest influence on criminal behaviduhe offender; the reason being
that children spend most of their time with thefrgnts and relatives within the family.
Children are apt to imbibe criminal tendencieghéy find their parents or members of
the family behaving in a similar manner. The ingitdn of family is expected to cater to
the basic needs of the children. Therefore, thil dtiould feel that he enjoys a certain
privilege and protection in his family and that isdoved and liked by his parents and
members of the family. This feeling of security,rméh and reliance makes children to
lean the virtues of love, respect and duty towattiers. Thus, it is through the institution
of family that the child unconsciously learns tguastl himself to the environment and
accepts the values of life such as respect forrstti@ithfulness, trustworthiness and co-
operation through his own life experiences. Itréfaere, follows that a child brought up
in a broken family is likely to fall an easy pray ¢riminality. Lack of parental control
over children due to death, divorce or desertiopavént or their ignorance or illness may
furnish soothing ground for the children to restwtcriminal acts. Again, frequent
guarrels amongst parents, undue domination of over ¢he other, step-motherly
treatment with children, frequent births in the figgnimmorality of parents, misery,
poverty or unwholesome family atmosphere and tke rinay also lead to the neglect of
child and finding no adequate outlet for his tadeihie may tend to become criminal in his
life. To add to the above list, unemployment, lawedme or parent’s continued long
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absence from home for the sake of livelihood is eonther causes for child

delinquencies.

After a careful study of the family background ofnamber of delinquents,

Donald Taft deduced the following generalizations which agniicant from the point

of view of crime causation:

1.

Mobility among criminals is far greater than thagenon-criminals. In
other words, delinquents change their place maguintly than the law-abiding
persons.

2. The delinquents usually prefer to stay away froeirtramily, parents and homes.

3. The homes of delinquents are often ill-maintainedanitary and display poor

standard of living.

The family life of most delinquents is usually disted and their parents are
either dead, separated or divorced.

Experience has shown that most of the delinquerdgssabjected to physical

punishment by the parents in their childhood. Cquosatly, they hardly show any
respect for the members of their family.

A large percentage of criminals are usually hosiite indifferent towards their

brothers and sisters.

Delinquents are encouraged to follow criminalitytiveir homes in either of the

following ways:

a. The parents may not themselves be associated with t
criminal act but they might deliberately avoid peating their children
from indulging into criminal acts.

b. Children may learn criminal patterns through thecpss of
imitation. They begin to learn similar behaviowrfr their parents or other
members of the family.

C. The parents who have embraced criminality as aofidife
like those of professional thieves, pickpocketgsfitutes, etc. often train
their children for the vocation. It is, howevemdrthat a reverse process
may also operate where criminal parents take efissto ensure that their

children do not follow their foot-steps and keepagnfrom criminality. To
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take an illustration, it is often seen that progés usually take care to
keep their children away from the dubious professio much so that they
take all precautions to ensure that their childtemot even come to know
that their mother is a prostitute. So also, mosthef notorious dacoits
prefer to dissuade their children from followingndar criminal traits and
provide them best education for an upright and Bbinng. This change
in their attitude is perhaps due to the impact dfication and social
transformation in recent decades.
Those who disagree with the influence of familyreunding on criminality may argue
that this hypothesis is incorrect because caseaarevanting when persons brought up
in most down-trodden and deplorable family situagiohave become most useful
members of the society and have held prestigiosgipos. It may be noted that family is
only one of the multiple factors affecting crimir@havior. Therefore, if a child living in
degraded family situations finds other surroundifeggrable to his upright growth, he
adapts himself to those norms and eventually bescani&aw abiding citizen. Thus if
other conditions of the child remain conducive i® dpright living, the evil influences of

degenerated family are held in check by other goforces.

4. Political Ideology:

It is well known that the Parliamentarians who larg-makers of the country are also
politicians. They succeed in mobilizing public apim in the desired way through the
media of press and platform and finally enact létdaws to support their policies. Thus
political ideologies gain strength through legisiatprocess thereby directly influencing
the criminal patterns in a given society. The lddeation of abortion law, protection of
women against violence including harmful traditibpaactices, etc. are some of the
examples to show as to how the concept of crintywathanges with the changed
ideologies of the politicians and the governmerpawer. With the change in ideologies
what was unlawful and illegal till yesterday maybme lawful and legal today and vice
versa. The law-makers justify these changes foigthae of the society keeping in view
the changing norms of civilization and culture. Agaolitical changes in a country may
give rise to new political offences. The excessiterference of politicians in executive
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functions of the Government weakness the moralth@fadministrators as well as the

police, with the result there is spontaneous grawttrime-rate.

5. Religion and Crime:

The changes in religious ideologies also have ectlipearing on incidence of crime
in a particular region. It has been rightly saidttimorality can best be preserved in a
society through the institution of religion. Thenbof religion keeps persons within their
limits and helps them to keep away from sinful andhinal acts. The declining influence
of religion in modern times has tended to leave finee to do as they like without any
restraint or fear. Consequently, they do not hesiia resort to criminality even for petty
materialistic gains. Despite the fact that allgielns speak of communal harmony and
peaceful co-existence, most wars on this earttioaight in the name of religion. The war
between Iran and Iraq for over eight years, theswaiebanon, and the continuing fight
between Catholics and Protestants in Northern dceland even terrorist activities in
India are being carried out in the name of hiddeligious overtones. These divisive
forces contribute considerably to the incidencemuirder, mass killing, destruction of

public and private properties and other anti-sdogdidaviour.

6. Economic Conditions:

Economic conditions also influence criminality te¢@nsiderable extent. Present day
industrial progress, economic growth and urbaromathave paralyzed the Ethiopian
domestic life. The institution of family has disigrated to such an extent that control of
parents over their wards has weakened thus ledlerg without any surveillance. Under
the circumstances, those who lack self-controldalleasy prey to criminality. The need
for economic empowerment of women leads to employnoé women and their other
outdoor activities. This in turn enhanced the oppaties for sex crime. Again crimes
such as hoarding, undue profiteering, black-manketetc., are essentially an outcome of
economic changes. Now-a-days money is the paramowomideration to assess the
social status of a person in society. Crimes irhéiigcircles of society can easily be
wiped off through money. Unemployment among thetlysus yet another cause of
increase in crime rate. If the energies of thesengopersons are properly channelized,
surely the crime rate among this age group wilrease.
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It has been generally accepted that there is agtrelationship between criminality and
economic or income inequality as also between ciam@é unemployment. But poverty
per se(in/by itself) is not the sole cause of crimingliit is only a major factor in crime
causation. It is the social disorganization whiataunts for criminality among the
poorest and not their poverty. Undoubtedly, these close relationship between
unemployment and criminality and particularly, amets for an unprecedented rise in
property crimes and a consequential increase imathest rate of juveniles and youth.
Those who are jobless or have less secure empldaysumh as casual and contract
workers, are more likely to be involved in propestymes.

Analyzing the impact of economic conditions on dnality, Prof. Hermann
Mannheim observed that if we leave aside traffic offendesge-forth of the time and
energy of the criminal law administrators of therldoshall have to be devoted to
economic crimes. Focusing the importance of ecoadaditors in the causation of crime,
he pointed out that poverty contributes both diyeahd indirectly to the commission of
crime. However, poverty alone may not be a diractse of crime because other factors
such as frustration, emotional insecurity and ndfitiment of wants often play a
dominant role in giving rise to the criminal tendgn

The Marxist theory has emphasized that all humamaweur is determined by
economic factors. Supporting this vieWwredrick Engels attributed increase in the
incidence of crime in England in mid-eighteenth toey to the deplorable economic
condition of the workers due to class exploitatidhA. Bongeralso adopted the same
approach in explaining crime causation and assdhtada criminal was a product of
capitalistic system, which created selfish tendesidin such a system each person tries to
extract maximum from others in return of the minimdrom himself. Thus, Bonger
identified many evils in the capitalistic systemhieihh were responsible for generating
crimes. In factthe theory of Radical Criminologg based on this concept which further

explains that crime occurs due to the exploitatibthe poor by the rich.

7. Ecology of Crime:

Ecology is the study of people and institutions nglation to environment.

Topographical conditions also affect the incidewecrime in a particular region or
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locality. After a series of research&sirico Ferri, the eminent Italian criminologist
analyzed the crime index of his country and conetuthat in the same country the crime
rate varies considerably from one region to anotl®eme typical crimes are more
peculiar to a particular region than other partshef country. Similar observations were
made by criminologists in France, England and U.8:4ich sufficiently established the
influence of ecology on crime. It is well known thaolating of customs, excise and drug
laws are more common in border areas and coagfimngethan in plains. lllegal felling
of trees and violation of forest laws is an evegly dccurrence in forest regions.

The impact of ecology on crime can apparently tedmn in dacoit-infested forest
regions where opportunities for escape and avdielctien are plenty. Similarly, pilgrim
places are the breeding ground for all sorts of-sutial activities such as cheating,
stealing, exploiting, etc.

The proponents of ecological theory attribute dodisorganization as the main
cause of criminality. They therefore believe thegating or punishing the individual
offenders would do little to alleviate the probleand the solution is to be found in
making efforts to stabilize the social organizatamd promoting community feeling,
particularly among youths. A®urkheim rightly put it, “the overall disorder and
disorganization, social and personal, shifts behavn the direction of crime”.

The regional comparisons of crime rate in differguarts of the country
sufficiently indicate that certain crimes are péuulto a particular location. It can,
therefore, be inferred that ecology of crime cassis the study of influences such as
neighborhood, population, topographical factors,,an criminals considered from the
point of view of location. Commenting on this adpedonald Taft observed that
“ecology of crime may be studied in terms of logatiof criminal or residences of
delinquents or some supposed influence upon crilehwhas distribution in terms of
space and topographyHe further observed that criminals are often nelaihd there
seems to be a causal relationship between locafiatelinquency and the criminal. It
may, however, be pointed out that ecology of crineed not be confused with the
proximity of crime and social conditions. The predoant consideration in the ecology
of crime is topographical conditions of differeegions and their impact on causation of
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crime peculiar to those places. Thus ecology iubtedly one of the multiple factors of

crime causation.

8. Influence of Media

The importance of mass media in influencing humandnmas been repeatedly
emphasized by some experts. Experience has shatnelbvision and films have the
maximum impact on the viewers due to combined augioal impact. Most of serials or
films shown on television or cinema halls depictrses of violence which adversely
affect the viewers, particularly the young boys a@mds who often tend to imitate the
same in their real life situations. The rising dence of juvenile delinquency is
essentially the result of evil effect of violencadavulgarism and undesirable sex
exposures depicted in movies or television. Likewjgrnographic literature also has an
unwholesome influence on the impressionable mindshe youth which generates
criminality among them.

Most criminologists believe that films and telewis are major contributors to
violent behaviour. A survey conducted by the Br@atiog Group of the House of Lords
indicated that exposure to media violence was blds&ed with aggressive behaviour.
But Hagell and Newbury opposed the view that tiveas a link between violent media
images and criminality after finding that persistefienders watch films or television far
less than non-criminals. Gillin has expressed daldmut any real link between media
violence and criminality. According to him films,\M. and other media teach methods of

violence to those who are already susceptiblegmthut it does not go further than that.

Nevertheless, it would be seen that in recent ydasmedia has a powerful effect on
public perceptions of the dangers posed by padicevents, actions or behaviors. The
emotive power of the media may, however, sometile&d to illogical and ill-conceived

conclusions. At times, it may be noticed that cridepiction in the media is deliberately
distorted to suppress reality. Again, there mapdmasions when an act committed by an
influential person or a politician may not be giveoverage or condemnation despite

being blatantly criminal or anti-social.
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3.4. Crimes in Urban and Rural Areas

Ecological aspects of crime can best be demondtiayean analysis of a variety of
crimes operating in urban as well as rural areaanycrimes which are common in
urban areas are unknown to rural setting. The adrat®on of industry and commercial
activities in urban region has given rise to thebgms of immigration, mobility of
population and scarcity of residential accommodhatithe availability of quick means of
transport in cities offers better opportunities figlinquents to escape detection and
arrest. The incidence of juvenile delinquency, shifiing, petty thefts and sexual
offences are more common in slum areas and poséitken homes. That apart, the
recurrence of white collar crimes, bank-offenceauds, embezzlement, racketeering(a
system of organized crime that is traditionally alwed in extortion of money from
businessmen by intimidation, violence or othergélemethods) and the like are mostly
confined to urban regions. Conversely, some criaresexclusively confined to rural
areas and they rarely occur in cities. Thus théglod crops and cattle, arson and trespass
are predominately the offences of rural settingm@8mnting on the incidence of crimes
in urban and rural regions Donald Taft opines that number of crimes committed in
rural areas are far fewer than those committedrbam cities because of the greater
homogeneity of rural population, lesser mobilitydaabsence of adequate opportunities
for the criminal to escape. Greater mobility duertigration and immigration of labour,
overcrowding in urban dwelling, the absence of @&ffe family or community control
and lack of constructive influences are the maumsea for multiplicity of crime in urban

regions.

The rural migrants in new cities are unable to lgasdjust to the impersonal
heterogeneity of urban life. They are no longertagled by the traditional norms and
family loyalties. They become restless persons authassociates. In the words of
Durkheim, they become small particles in that woold “disorganized dust”. Thus
heterogeneity of urban life destroys their eartiengenial social relationships, creating a
social vacuum which proves to be a fertile grousrdcfiminality. Under such conditions,

violence and crime proliferate.
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Again, the inhabitants of rural areas are by nasimgple and law-abiding as compared
with their urban counterparts, probably becausellitdracy and their modest living.

Moreover, limited contact with outside world keg¢pem unaware of the technicalities of
criminal life. It is generally believed that crimeslating to property are predominantly
committed in urban areas while those against peasermore common in rural regions.
However, this hypothesis does not seem to be wiailyect. Property crimes are as
common in villages as in towns. Likewise, crimektiag to person are as rampant in

cities and towns as in rural areas.

3.5.  Neighborhood Influences

Neighborhood influences also have much to do #itghnature of crimes in a particular
locality. Thus thickly inhabited areas, town antles offer frequent opportunities for sex
offences and crimes relating to theft, bootleggibgrglary, kidnapping, cheating, and
deceit and so on. Cases of pick-pocketing are camimeailway stations, bus stands and
other halt places. Thefts of footwear are too comnmotemples and worship places in

India.

Ecological study of prisons further reveals thataia types of crime are peculiar to the
prison-life. For example, homo-sexuality is commemong the prisoners because of
their inability to resist biological needs due ke tdeprivation of family life. That apart,
the convicts quite often indulge in mutual fightedaguarrels in an attempt to show their
muscle power and establish dominance over othesompers in regard to their skill in
criminality. Violent offenders generally resort ttestruction of prison property and

offend prison authorities on petty issues.

Another significant feature of these delinquentares the location of certain anti-social
institutions in the neighborhood. These includesptation houses, gambling dens,
brothels and similar other dubious institutions.e3@& areas of vices are delinquency-
ridden and offer a fertile ground for organizedngrials. The inhabitants of nearby
locality are easily influenced by these vicious\atiés and thus lend themselves into the

life of criminality.
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W.I. Thomas,the famous sociologist of the Chicago School #&sdethat inability of a
neighborhood to solve its problems together leadsaocial disorganization leading to
unconscious motivations for crime. Inability of @gp to engage in self-regulation turns

them towards delinquency.

More recently, there has been a tendency to coerektain places of recreation with the
ecology of crime. The cinema theaters, swimminggaport grounds, and race courses
generally offer a favorable atmosphere for delimgpies. But this is rather an

oversimplification of facts. As a matter of fadietfrequency of crime in these places has
little to do with their location. In fact, it is ¢henvironmental and not the ecological
influence which generates crime in these placesebeer, there are quite a large number
of law-abiding members of the society who do natdmee criminals even after coming

into contact with delinquents in these places ofgation and entertainment.

Review Questions:
1. How far are the sociological criminologists justiin completely externalizing the

factors of criminal behaviour?
Explain Robert Merton’s theory of “Social Structumed Anomie.” How far can it
explain the criminal behaviour? If this explanat&rould be agreed up on who
should be made punishable for the in harmful comseges of the criminal
behaviour?
Define a sub-culture. Critically discuss Walter Iglils theory of focal concerns?

Write short notes on:

a. Cultural Transmission theonf crime

b. Ecology and crime

c. Religion and crime

Section.4. Social-Psychological Theories of Crime
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Social-psychological explanations of criminalitewi the criminal behavior, as a learned
one acquired through a processsotial interaction Sometimes they are referred to as
Social-process theoriesin order to draw attention to the processes by lwhan
individual becomes a criminal. These explanationglge the gap between the
unqualified environmentalism of the sociologicaédhes and the narrow individualism
of the psychological and biological approaches. sThiney stress those reciprocal
transactions between people and their social emviemts that would explain why some
people behave criminally and others do not.

Social-psychological theories can be divided imio categories:

= Control Theories,

» Learning Theories.
4.1. Control Theories

Control theories assume that the motive to devatelatively constant across people,
and hence people will frequently behave antisociatiiess they are trained not to. Some
never form attachments or bonds with significartees, so that necessary controls are

never internalized. There are two important thesoueder these explanations.

Control theory, developed in the 1960s and 197Gsmpts to explain ways to train
people to engage in law-abiding behavior. Althotlggre are different approaches within
control theory, they share the view that humansiregnurturing in order to develop
attachments or bonds to people and that persomalsbare key in producing internal
controls such as conscience and guilt and exteordtols such as shame. According to

this view, crime is the result of insufficient attement and commitment to others.
4.1.1. Hirschi's Model (1969):

The sociologist Travis Hirschi has developed hisiaontrol theory that attempts to
explain conforming, or lawful rather than deviaot,unlawful behavior. He stresses the
importance of thendividual's bond to societin determining conforming behavior. His
research has found that socioeconomic class histétdo with determining delinquent

behavior, and that young people who are not vagched to their parents or to school
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are more likely to be delinquent than those whostnengly attachedHe also found that
youths who have strongly positive view of their own accomplishmemesmore likely to

view society's laws as valid constraints on thehdvior.

His explanation stresses foewntrol variables each of which represents a major social
bond:
1. Attachment,

2. Commitment,
3. Involvement, and
4. Belief.

These variables explain the social bondage i.ackathent to others in the society.
Particularly, young people are bonded to the spcatseveral levels. However, the

extent and strength of such bondage differ in tllewing ways:
» The degree to which they are affected by the opsmand expectations by others.
» The payoffs they receive for conventional behaaod

» The extent to which they subscribe to the prevaitiorms.

As represented in the work of Travis Hirschi, theci8@l Control Theory proposes that
exploiting the process of socialization and Socedrning Theory builds self-control and
reduces the inclination to indulge in behaviourogrized as antisocial. It is based on

Functionalist theories of crime and proposes thatet are three types of control:

» Direct: by which punishment is threatened or appliedioyngful behaviour, and
compliance is rewarded by parents, family, and @utthfigures.

« Indirect: by which a youth refrains from delinquency becatse or her
delinquent act might cause pain and disappointrtemarents and others with
whom he or she has close relationships.

« Internal: by which a person's conscience or sense of greltgmts him or her

from engaging in delinquent acts.
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4.1.2. Walter Reckless’s Containment Theory (1961):

Walter C. Reckless developed one version of corttiebry, calledcontainment.He

argued that a combination of internal psychologicahtainments and external social
containments prevents people from deviating fromsiadmorms. In simple communities,
social pressure to conform to community standarsisally enforced by social ostracism,
was sufficient to control behavior. As societiescdree more complex, internal
containments played a more crucial role in deteimginwhether people behaved
according to public laws. Furthermore, containmigretorists have found that internal
containments require a positive self-image. All witen, a sense of alienation from
society and its norms forms in modern individuai$o, as a result, do not develop

internal containment mechanisms.

Reckless proposes two typesaointainments.According to him it is largely external or
outer containment —that isocial pressure that controls crime. If a society is well
integrated, with well- defined social role and lisnion behavior, effective family
discipline and supervision and reinforcement fasifpee accomplishments, crime will be
contained. But if the external controls weaken isappear, restraint of crime becomes
increasingly a matter of internal restraints, a thdividual’s superego. Thus a positive
self-concept becomes an insulator against delinguen
The presence of robust inner containment is infiefrem the following indicators:

= A good self-concept,

= Self-control,

» Ego strength,

= Ability to tolerate frustration,

= Active goal direction,

= Ability to find substitute satisfactions,
= Tension reducing realizations, and

= Retention of norms.
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Reckless suggests that the probability of deviascdirectly related to the extent to
which internal pushes, (such as need for immediate gratification, restless and
hostility) external pressuregsuch as poverty, unemployment, and blocked oppilies)
and external pullsare controlled by one’s inner and outer containmen
The primary containment factor is found in self-cept, or the way one views oneself in
relation to others and the world as well. A straseif-concept, coupled with some
additional inner controls (such as a strong comseieand sense of responsibility) plus,
outer controls, make delinquency highly unlikely.

» Evaluation of the Reckless Theory
Sociologists like containment theory because i&igood in-between view,are neither
rigidly environmental nor entirely intrapersondut containment theory explains only a
part of delinquent or criminal behavior, as eves aivn advocates such as Hirschi.
Another criticism is that the terminology used mgue and poorly defined. It is also

difficult to test the theory empirically.

4.2. Learning Theories
As a type of social-psychological approach, leagrtimeory focuses on mechanisms by

which criminal behavior is learned. One examplEdsvin H. Sutherland’s (1947)

4.2.1. Differential Association Approach: Edwin Sutherland

Edwin H. Sutherland (1883-1950), a U.S. sociologiatd criminologist who first
presented his ideas in the 1920s and 1930s, advatiee theory of differential
association to explain criminal behavior. He emptesthat criminal behavior is learned
in interaction with others, usually in small grougsd that criminals learn to favor
criminal behavior over noncriminal behavior througbksociation with both forms of
behavior in different degrees. As Sutherland wréWhen persons become criminal,
they do so because of contacts with criminal past@nd also because of isolation from
anti-criminal patterns.” Although his theory hasebegreatly influential, Sutherland
himself admitted that it did not satisfactorily éxip all criminal behavior. Later theorists

have modified his approach in an attempt to coitechortcomings.
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According to Sutherland’s theory, criminal behaviequires socialization in to a system
of values conducive to violating the law; thus thegential criminal learns “definitions”
(the actions that define) that is favorable to davibehavior. If these definitions of the
criminal acts as acceptable are stronger than #imitions unfavorable to deviant
behavior, then the person is likely to commit antnial act. Sutherland was suggesting
that the difference between those who break thealaavthose who don’t “lies not in their
personal fiber but in the content of what they hieagned”. For example, all of us value
money, but some of us acquire it legally, othdegdlly. What is relevant is the values
we place on specific behaviors by which to obtaioney. But these definitions need
group support; crime will not persist in the absent“sub culture of violence.”

But it is not necessary to associate witmicrals directly. Children might learn pro-
criminal definitions from middle-class parents, Watching their father's pocket too
much change or hearing their mother boast aboweshing speed limit.

» Postulates of the Differential Association Theory:

1. Criminal behavior is learned.

2. Criminal behavior is learned in interaction withhet persons in a process of

communication.

3. The influential aspect of the learning of crimimeahavior occurs within intimate

social groups.
4. When social behavior is learned, the learning idetu

a. Techniques of committing the crime, which are some$ very complicated,

sometimes very simple, and
b. The specific direction of motives, drives, ratiamations, and attitudes.

5. The specific direction of motives and drives isrhem from definitions of the

legal code as favorable or unfavorable.

6. A person becomes delinquent because of an excedsfioitions favorable to

violation of law over definitions unfavorable taolation of law.

7. Differential associations may vary in frequencyraion, intensity, and priority.
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8. The process of learning criminal behavior by asgam with criminal and anti-

criminal patterns involves all the mechanisms tha involved in any other

learning.

9. Although criminal behavior is an expression of gahaeeds and values, it is not

explained by those general needs and values, simceriminal behavior is an

expression of the same needs and values.

» Merits of the Theory:

» This theory has survived because of its broad seapéts ability to organize
masses of research findings.

= The theory is admirable with respect to its attetopgxplain crime in places
where it would not, on first blush, be expected—éxample, among law
breakers who grew up in affluent environments ahd were granted their
material wants. Because they commit crime by |legrfiiom the peer group
etc.

» Criticism of the theory:

Many researchers have attempted to validate Satiid differential association theory.

Others have criticized it. Much of the criticistersis from errors in interpretation:

Some critics ask why it is that not everyone invyeand prolonged contact with
criminal behavior patterns becomes a criminal. FExample, Correctional
Officers in Prisons, Police Officers etc. They cometo contact with more
criminal associations than non-criminal ones. Hawtltky escape from learning

to be law-violators themselves?

The answer is, of course, that &démd does not tell us that
individuals become criminal by associating withmanals or even by association
with behavior patterns. He tells us, rather, thgbeason becomes delinquent
because of an “excess of definitions favorableittation of law.” The key word
is “definitions.”

The theory does not explain all types of criminahévior. It has difficulty in

explaining crimes of passion or impulsive violence.
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4.2.2. Social Learning Theory:

This theory emphasizes the interactiomvbeh person and environment, in a quest
not so much to learn why people violate the law, bather, to identify the conditions
under which they might do so. Development of aipaldr orientation, criminal or non-
criminal, reflects an accumulation of reinforcenseint a variety of situation®atterson
(1980) claims, “children do not out grow extremdi-gocial behavior, they remain

deviant unless they are punished.”

But other social learning theories are more pasitigroposing that child-reasoning
practices can be influential, in that the childrimsaadult behavior patterns, values, and
anxieties through observing the experience of thdtlood. However, the interaction
between children and their parents can be a twost@et, in which each changes the

behavior of the other.

Imitation, or modeling, serves social-learning ttyeas one useful way to explain the
development of certain kinds of behavi®andura and Walters (1963) showed that

personality traits such as aggression or dependeanybe learned through watching
others and seeing what kinds of rewards or punistsrnihey receive for their actions.

Responses that lead to valued outcomes (or posdimtrcement) are likely immulated.

But the learning that takes place may be influermethe situation in which it occurs or
by the specificity of reinforcements, or rewardsdivViduals learn to discriminate one
situation from another. Bandura, in studying thédwor of highly aggressive boys,
found that it was ofterstimulus-bound. Some of these children had parents who
punished the child when he displayed aggressiormrbihem; at the same time, these
parents characteristically acted aggressively tlebras and encouraged their child to do
so with his peers. This pattern of behavior produt®ys who are showed little

aggression at home but a great deal at school.

In contrast to the differential association typgyeychological approach, some advocates

of social-learning theory see children as activeigpants in their own socialization
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holding that delinquents are, in fact, capable sthlelishing behavior patterns to be
followed by others. Gerald H. Patterson (1980) aahes from his research:

“Antisocial children train their parents. The antiml behavior typically has an
impact; they are very effective in training adwutsd peers alike to cease making
demands. He child does not have to do chores corttorm to house rules. Similar
techniques are used by the child to train teachedsadults in general to believe
that it is not necessary for [the child] to go ttigol or to achieve a reasonable level
if he or she does attend.”
» Criticism:
The social-learning theory has been criticized ifer failure to give an independent
definition of reinforcement. And studies of somepdg of crime---embezzling, for
example, researchers have found no indication seitige reinforcement for that act in

the criminal’s social background and environment.

Unit Summary:

In attempting to explain criminal behavior, a numbé theories have been advanced,
ranging from environmental to hereditary to perdibpafactors as the proposed
determinants.

Biological explanations focus on genetic inheriamn chromosomal abnormalities, or
psychological irregularities or on constitutionddody type) determinants. Ceasare
Lomroso, the father of modern criminology unsucttdsssought physical qualities that
distinguished criminals from non-criminals. Heragyt predisposition to criminal
behavior has recently been reintroduced an exptanat a book by two influential
social scientists, James Q. Wilson and Richard ridezm. There is some relationship
between William Sheldon’s mesomorphic body type agdressive behavior, but this

may be best explained through a social-learninggestive.
A variety of psychological explanations have beewaaced. Samuel Yochelson and
Santon E. Samenow, psychiatrists, proposed thatir@ls possess a different way of

thinking, one in which they manipulate matters floeir behavior is shifted to others.
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Freud believed that the criminal suffers from a patsive need for punishment, and so
crimes are committed to permit the offender to learcsed of guilt.

In contrast, Sociological theories of crime assuha cultural conflict is the root cause.
Individual difference is given little attention;stead, environmental factors that manifest
massive influences are central. Sociological exailans can be divided into structural
and sub cultural types. A key concept of structwegplanations is the fundamental
inequality in the opportunities to achieve the gadittated by society.

Sub cultural explanations focus on the discrepamgng groups in what is considered
normative, or appropriate, behavior. An analysistledé socio-cultural and economic
explanation of crime suggests that no single theary offer a satisfactory explanation
for crime causation. The reasons being that theseries are more or less of a general
type and cannot explain particular situation ofirdglency. It, therefore, follows that
delinquent behaviour is an outcome of the combamadif a verity of factors which create

situations conducive to crime.

It must, however, be emphasized that crime is dexrof social pathology. Crime and
violence reoccur when society is disorganized, rfttering and beset with social and
economic problems. Social disorganization is réflédy the conflict in social values
which interrupts harmony of the society. Therefareéme must be understood on the

basis of human behaviour and the social and enddtieeds of the person.

Social-psychological explanations of criminalityewi it as a learned behavior, acquired
through the process of social interaction. Amorgs#) as an example of control theory,
Reckless’ containment theory sees social presssireoatrolling crime. In contrast,

social-learning theory places more emphasis oriciiement of responses, learned from

observing the rewards and the punishments otheesveefor their acts.
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Review Questions:

1. Explain the importance of thmdividual's bond to societyn determining
conforming behavior. Analyze the criminological ¢ relating to this
concept.

. Discuss the containment theory advocated by W#lenkless. List out the
indicators of a strong internal containment.

Bring out the merits and demerits ofe@liéntial association theory.

3. Do you think that the social learning theories eaplain all criminality? Are

you convinced by the suggestion that criminalitieernt behaviour?
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UNIT-III
THE TYPOLOGIES AND MEASUREMENT OF CRIME

Introduction

The general term “crimes” covers a wide varietytyffes of crimes, with their own
distinct features. Murder and arson, for examptghkare crimes. They have the same
essential elements, including a criminal intentrfmesa) and a harm element. But these
elements take different forms in different crimesmurder the criminal intent takes the
form of intending to kill another human being wréulty, while in arson the intent is that
of wrongfully burning the property of another. Lagvg and criminologist have searched
for a system of grouping the many types of crinmés toherent, rational categories, for
ease of understanding, of learning, and of findivegn in the law books, and for purposes
of studying them from both a legal and a criminatagperspective. Such categorizations

are calledypologies.

Objectives:
By the end of this unit the students will be ablect

> ldentify general typologies of crime.

» Realize the philosophy behind the classificationcomes as blue collar crime
and white collar crime.

» Discuss the policies of criminalizing different hdul conducts.

» Explain the concept of juvenile delinquency anddes contributing to juvenile
delinquency

» ldentify organizational criminality and goals ofrporate criminality.

» Appreciate the concept of international crimes #auts about the International
Criminal Court.

» Make out the importance and role of crime statssim the criminology.

Section. 1. The Typologies of Crime-A General Overew

The ancient Romans classified their crimes as etlfexginst the godsand those

‘against other human beingsAs late as the eighteenth century, some English
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lawyers simply listed crimes alphabetically. Thereh of the early nineteenth
century created a typology with three categories:

e Serious crimes ( felonies),

e Medium serious crimes (misdemeanors), and

»  Crimes of a petty character (violations)
The more serious crimes were grouped into categdrdsed on the harm those
crimes entailed, such as harm against life, agguhgsical integrity, against
honor, against property, and so on.

Nowadays the French categorization is generalgepied worldwide,
although lawyers and criminologists may differ dre tdesirability of lumping
various crime types together into categories. Lawjyafter all, may be much
more interested in the procedural consequences flat from the
categorizations, while criminologists may be mucloren concerned with
criminological implications for studying differentypes of perpetrators and
devising schemes of crime prevention.

There are also political considerations in degsia typology. For
example, the criminal codes of the former commumisuntries had large
categories of political crimes, which were givea thost prominent place in those
codes. They included many crimes that in Westemadeacies are grouped in
other categories, such as property crimes or cragasist the person, or that may
have no counterpart at all.

The typology in US law seeks to accommodate bathestablished legal
typology _ for example, which used in the Model &efode __ and the
criminological objectives that are so important tbe study of crime from a
sociological and behavioral perspective. Thesegcaies are:

* Violent crimes,
» Crimes against property,
* Organizational criminality, and
* Drug-, alcohol-, and sex-related crimes.
The United States has more than a single crimelgnobOne problem is high,

though currently declining, rates of street crinnecluding homicide, assault, rape,
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robbery, and burglary). Much of this type of crimsecommitted by an alienated and
self-destructive underclases. Another is the dnagre problem, which is linked to
the first problem. Some drug-intoxicated individsilalommit crimes because they

have lost their inhibitions while under the influwen

There are also crimes that stem from the drug lssin(for example, money
laundering) and crimes that arise from economicensity, because users need
money to buy more drugs. Then, too, there is tlgawized-crime problem, which is
intertwined with the drug-crime problem insofar dmug trafficking is the major
source of income for organized-crime groups. Initald, there is a white-collar-
crime problem. It, too, is linked to other types afime. For example, federal
investigators uncovered a scheme in 1998 by two Nevk crime families and half

dozen Wall Street stockbrokers to commit stock drau
Generally speaking, the following types of crimas e identified:

2. Blue Collar.

(Otherwise known as crimes in the streets)
In criminology, blue-collar crimeis any crime committed by an individual froanlowel
social class as opposed to white-collar crime wigchssociated with crime commeit by
individuals of a higher social class. These aréee&s detect, people are more afraid of ti
crimes. Blue collar crimes are more sensationahesi and there by put more pressur

police due to fear.
The Opportunity To Commit Crime

Every potatial criminal is limited in the opportunity to comit crime by the "situation” i
which he or she occupies in society. If the indisbis employed in a low or unskilled job ¢
lives in an inner-city environment, stealing invamtfrom the workplace may not produce ve
and not many neighbours may have valuable propersyeal. This has significance both for
type of crimes likely to be committed and for lawf@cement. Becausthere are fewe
opportunities to use skill, more bleellar crime may involve the use of force and, loese
more people are injured, there is a greater chamaethe victim will report the crime.

contrast, in cases of white-collar crime it shaohts corporate crimand there is less char
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that any crime will be reported.

Street crime:

The most common forms of predatory crimepe, robbery, assault, burglary, larceny,
auto theft—eccur most frequently on urban streets. Racial miipaitizens account for
disproportionately high number of the arrests ftoeet crimes.
Types of Blue Collar Crimes:
2.1 Crimes Against PersonCrimes against the person involve violence or lineat
of violence against others, violence including hade, rape, robbery, causing

grave and ordinary injuries and aggravated assatdts

2.2 Crimes against Property: Crimes against property involve theft of go

belonging to others, including burglary, theft, mmotehicle theft, and arson etc.

2.3 Victimless Crime:This category involves violation of laws in whidtete are n
readily apparent victisy a misnomer, including prostitution, gambling andc
abuse.

2.4 Juvenile Delinquency:Offences committed by persons under 16 years ai
Juvenile delinquency may be described as a statasjuvenile or a young pers
characterized by anti-social behavior, waywardmessincorrigibility.

3. White-Collar Crimes:
(Otherwise known as crime in sujts

These crimes are also known as business/econordip@litical crimes. These are crin
committed by people of high social position in gdwirse of theioccupations. They rare
involve violence, but they involve significant pibharm. White collar crime victimiz
everyone and no one, economic costs spread ovge [@pulation; estimate of cos20C
billion, 14 x cost of street crime.
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Types of White Collar Crimes:
3.1 Workplace Crime: These include crimes committed against employer

employees for individual gain; and

Occupational Crime: an individual or group’s illegal use of their pre$gona
position to secure something of value, found aleails of the labour force, e

fraud:;

3.2 Organizational Crime: Committed by the decisiomakers of a corporation. !
it may involve government engaging in illegal aittivfor corporate c
organizational advantage as opposed to personal Qdher tyes of offence
falling under this class are terrorism, selling qurats which are known to

unsafe or defective.

3.3 Strategic Bankruptcy: A company which is successfully sued, decl
bankruptcy and thus avoids having to pay up andpemy is then reganizec
into new company which is clear of personal/compabyjlities.

3.4 Patriotic Crime: These crimes are committed in the name of achi
important national goals, actions taken outsidéifegte channels, e.g. violati
of international law, "prtecting” national security, undeclared warfaresd

imprisonment, failure to regulate pollution, tawks etc.

Other Important Categories of Crime:

3.1. Crimes against International Law: The international crimes are the major crim
offences so designated biheé community of nationgor the protection of interes

common to all human kind.

3.2. Newest Category of Crimes:

3.2.1 Hate Crime: Acriminal act motivated by racial or other bias sashreligion

ancestry, sexual orientation or physical disability
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3.2.2 Computer Crimes or Internet or Cyber Crimes Just as computers can se
legitimate commerce, governments, and researctigsglobal Internet is al:
accessible for criminal Schemes, exploitation, ars@ by oganized crime
Computer crime generally refers to criminal acyiwithere a computer or network

is the source, tool, target, or place of a crime.

Now we can have a detailed discussion on some @fitiportant types of crimes in 1
following sections. Since, crimes against persomes g@ainst property etc., will be covered
the criminal law courses these categories do netl mxtensive discussions under this col

Due to the enormity of the topic only certain imaoit categories shall be discussed here.

Section.2. Victimless-Crimes or Public Order Crimes

2.1. Definition and Nature

Consensual acts (in which people are willing pgvdats) and violations in which only t

perpetrator is hurt, such as the personal usdegal drugs, are called victimless crimes.

In criminology public order crimeis defined by Siegel (2004) &s.crime which involves ac
that interfere with the operations of society ahd ability of people to function efficiently'e.
it is behaviour that has been labelled criminaldose it is contrary to sharesbrms, socia
values, anadustomsRobertson (1989:123) maintains that a crime isingtmore than "...an a
that contravenes a law." Generally speakuohgyiancyis criminalizedwhen it is too disruptiv

and has proved uncontrollable through informal 8ans.

Public order crime should be distinguished fromitpal crime In the former, although tl
identity of the "victim" may be indirect and sommeéis diffuse, it is cumulatively trmommunity
that suffers, whereas in a political crime, thetesgaerceives itself to be the victim &
criminalizes the behaviour it considers threateniigus, public order crime includesnsensui
crime, victimless vice, andictimless crimelt asserts the need to use the law to mairdedie!
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both in the legal and moral sengaiblic order crimeis now the preferred term as against
use of the word "victimless" based on the idea thate are secondary victims (famifyiends

acquaintances, and society at large) that candreifbd.

For example, in cases where a criminal act subeertsxdermines the commercial effectiver

of normative business practices, the negative cuesees extend beyond those at whoe th
specific immediate harm was intended. Similarlyenvironmental lawthere are offences ti

do not have a direct, immediate and tangible victgo crimes go largelynreported an
unprosecuted because of the problem of lack ofrwietwareness. In short, there are no ¢
unequivocal definitions of 'consensus’, 'harmjuri, 'offender’, and 'victim'. Such judgme
are always informed by contestable, epistemologioalal, and politicahssumptions (de Haz
1990: 154).

Following the work of Schur (1965), the types afre usually referred to include the sexu
based offences of prostitution, paraphilia (i.exwuml pradtes considered deviant), under
sex, and pornographyand the offences involving substance abuse whiely or may nc
involve some element of public disorder or dangethe pult as in driving while intoxicate
The significance of these two areas is that alleti®s moralize over sex, and most prohik
substances act as disinhibitors and either enceumatisocial behaviowr reduce the sense
guilt. This classification of crime contains mamgtances of criminality where the only inju
party appears to be the accused who has made thenpkchoice to engage in some forn
self-destructive behaviour, e.g. private recreaiaruguse. Thus, there is continuing politi
debate on criminalization versus decriminalizatifucusing on whether it is appropriate to
punishment to enforce the various public policlest regulate the nomated behaviours. Aft
all, society could deal with unpopular behaviourthout invoking criminal or other lec

processes.

When deciding whether harm to innocent individusi®uld be prohibited, the moral ¢
political beliefs held by those in power énaict and inform the decisions to create or re
crimes without apparent victims. These decisiorange over time as moral standards che
For example, Margaret Sangeheovfounded the first birth control clinic in New MoCity was

accused of distributing obscene material and vimapublic morals Information about birt
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control is no longer considered obscene (see tBe ¢hse law examplesVithin the context ¢
a discussion (Feinberg: 1984) on whether governsrg@mbuld regulate public morals in -
interest of the public good, Meier & Geis (1997grfy which social problems might |
deemed appropriate for legal intervention and tkeerg to which the criminal law shot
enforce moral positions which may lack societalsemsus. Respect for the law in general
only be maintained if the law is worthy of respdetr example, Ericsson (1980:398argues |
two adults voluntarily consent to an economic ageanent concerning sexual activity and
activity takes place in private, it seems plainsard to maintain that there is sometl

intrinsically wrong with it.

This reflects a more fundamental problem of legaiststency. People have the right to en
in some self-destructive activities. For all itsaaogenic qualities, tobacds not a prohibite
substance. Similarly, the excessive consumption alfohol can have severe physi
consequences, but it is not a crime to consunTéis is matched in gamblinghe state and |
institutions often rely on lotteries, rafflesnd other legal forms of gambling for operatingds
whether directly or indirectly through the taxatioh profits from casinosnd other license
outlets. Qualitatively, there is nothing to distingh the forms of gambling deed illegal. £
side effect of turning too many people into crinking that the concept of crime becol
blurred and genuine criminality becomes less unaetde. If the key distinction between r
crime and moral regulation is not made clearlymase consensual activities become crin
ordinary citizens are criminalized for tax-evasidiegal downloading, and other voluntary rule-
breaking. A further perceptual problem emerges whars remain in force but are obviou
not enforced, i.e. the poliaeflect the consensus view that the activity showt be a crime
Alternatively, if the activities prohibited are csensual and committed in private, this of
incentives to the organizers to offer bribkegxchange for diverting enforcement resource®
overlooking discovered activity, thereby encourggaolitical and police corruptionrhus, an
deterrent message that the state might wish toisatidtorted or lost.

More generally, political parties find it easier talk dismissively about crimes if theare
classified as victimless because their abolitio@mendment looks to have fewer econoaric
political costs, i.e. the use of the word "victisge implies that there are no ings caused t
these crimes (Robertson 1989:125) and, if thatuis, tthen there is no need to create or r
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the criminal offences. This may reflect a limitedrh of reality that, in the scalled "victimles:

crimes”, there are no immediate victimsn@ake police reports and those who engage i

given behaviour regard the law as inappropriatefhemselves. This has two consequences:

2.2.

Because these crimes often take place in privatapeehensive law enforcement (ol
including entrapment and the use of agent provacgtevould consume an enormc
amount of resources. It is therefore coneanifor the law enforcement agencie
classify a crime as victimless because that is @sed justification for devoting few
resources as against crimes where there are \retiths to protect; and

These crimes usually involve something desirableratlarge profits can be made,

drugs or sex.

Justification and Limitation for Criminalizing Vict imless Crimes

Criminalization is intended as a pre-emptive, haechdction device, using the threat

punishment as a deterra@ntthose proposing to engage in the behaviour sgusarm. The sta

becomes involved because the costs of not crinzingli(i.e. allowing the harms to contir

unabated) outweigh the costs of criminalizing(iie. restricting individual liberty and

minimizing harm to others). The process of crimiration should be controlled by the s

because:

1. Victims or witnesses of crimes might be deterrezhifrtaking any action if they fe

retaliation. Even in policed societies, fear mayilait reporting or co-operation in a trial.

. The victims may only want compensation for the rigs suffered, while beir

indifferent to the more general need for deterresee Polinsky & Shavell (1997) on
fundamental divergnce between the private and the social motivdtionsing the leg:
system.

Even if the victims recognize that they are victiileey may not have the resource
investigate and seek legal redress for the injuseSered: the enforcers forma

appointed by the state have the expertise ancewirces.

Victims do not have economies of scale to adminatgenal system, let alone collect any f

levied by a court (see Polinsky (1980) on the ergforent of fines). But Garoupa & Klern
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(2002) warn that a rent-seekiggvernment's primary motivation is to maximize mewe an
so, if offenders have sufficient wealth, a reeeking government is more aggressive tr
social-welfaremaximizing government in enforcing laws againstaniarimes (usually with
fixed penalty such as parking and routine trafficlations), but moreadx in enforcing law

against major crimes.
The ‘Hidden Crime Factor’ of the Victimless Crimes

Because most of these crimes take place in privatgth some degree of secrecy, it is diffic
to establish the true extent of the crime. The tiwis" arenot going to report it and arrt
statistics are unreliable indicators of prevalencien varying in line with local politic
pressure to "do something" about a local probletherathan reflecting the true incidence
criminal activity. In addition tdhe issue of police resources and commitment, nagpgcts c
these activities are controlled by organized crand are therefore more likely to remain hidi
These fact@ are used to argue for decriminalization. Lowatlirfg arrest statistics are usec
assert that the incidence of the relevant crimekws or now under control. Alternative

keeping some of these "vices" as crimes simply &@eganized crime in business.
2.3. Decriminalization of Public Order Crimes

Maguire and Radosh (1999: 146/7) accept that tH#iquorder crimes that cause the n
controversy are directly related to the currenceptions of morality. To assert that the sh
of behaviour represged by such "crimes" should be retained or deoafized ignores tf
range of arguments that can be mustered on bo#s,slilit the most fundamental ques

remains whether the government has the right toreaflaws prohibiting private behaviour.
* Arguments In Favor of Decriminalization

Those who favor decriminalization or legalizatiantend that government should be conce
with matters affecting the common good, and nok seeegulate morality at an individual lev
Indeed, the fact that the majority ignore many loeé taws, say on druigking, in countrie
founded on democratgrinciples should encourage the governments eldntaétiose majoritie

to repeal the laws. Failute do so simply undermines respect for all lawsluding those lan
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that should, and, indeed, must be followed. Indeduen considering the range of activi
prohibited, the practical policing of all thesenceis would require the creation of a pelstat:
intruding into every aspect of the peoples' lives,matter how privatelt is unlikely that thi
application of power would be accepted even ifdnisshowed such higprofile enforcement 1
be effective. Prohibition did not prevent the cangtion of alcohol, and the presewar or
Drugsis expensive and ineffective. Those who favor deiralization also point to experier
in those countries which permit activities suchr@&seational drug user prostitution. There

clear evidence of lower levels of substance abodelesruptive behavior.

1. The presence of public order crimes encouragesratd of general disrespect for
law. Many individuals choose to violate public ardaws, becaus¢hey are easil
violable, and there is no victim to complain. Tléscourages disrespect for the |
including disrespect for laws involving crimes witictims.

2. To criminalize behavior that harms no other or stycviolates individual freedom a
the hunan/natural rights of the individual. The righttbe individual to do what the
will, so long as they harm no other, or societyaasvhole, is a generally accep
principle within free and democratic societids criminalization of acts that others f
are immoral, but are not clearly proven to be hatmf generally violative of th
principle; although exceptions may--and do--apfar example, the simple possession
of child pornography or engaging in animal cruétgriminal, In most civilized nations
however, there is no direct victim (except the aljmvhose rights are not cognizable
law); the reason for its criminalization is the tbendency"” of these acts; persons
derive pleasure from acts such as these often tieprved desires--it nabe inferre:
that people who abuse animals, rarely stop themd-that people who possess ¢
pornography will seek more than just mere depistipn

3. The cost of enforcing public order crimes is toghhto individual and societal freedc
and will inevtably result in coercion, force, brutality, usutipa of the democrat
process, the development of a carceral state finally, tyranny. Due to public orc
crimes not hawmg a victim, someone aside from a victim has tabed to report publ
order crimes, and someone other than the sovepsgple itself has to be delegatel

enforce the public order laws. This results in ttevelopment of an apparatus
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coercion, alass of "law enforcers” within society, but sepafaom society, in that the
are tasked with enforcing laws upon the peoplderathan the people enforcing tt
own law. This inevitably results in violations aidividual freedom, as this class ¢thw
enforcers" seeks more and more power, and turmete and more coercive means.

4. Public order crimes often pertain to behavior ereghig especially by discernible clas
of individuals within society (racial minoritiespwth, poor people), and resuh the
criminalization or stigmatization of those classas, well as resentment from th
classes against the laws, against the governmeagainst society.

5. Public enforcement of morality will inevitably ledd individuals developing no mo
compas of their own, instead resulting in external reéat substituting for intern

restraint, and, thus, greater immorality, deviameel societal decadence.

*  Arguments Against Decriminalization:

Those who oppose decriminalization believe thatntiogality of individuals collectively affec
the good of the society and, without enforcemem, $ociety will be damaged and leac
decadence. They believe that law shapes moraldybaiids a national character. If laws are
enforced, that is not the fauf the law. If people knew that they were likelylte arrested, th
would modify their behavior. That current laws dnializing theft do not deter thieves is noi
argument for decriminalizing theft (although thisfinot in any way a victimless crimeRathe
it is an argument in favor of devoting more researmto enforcement so that there is gre
certainty of arrest and punishment. Thus, in pubdder crimes, it is simply a lack of priority
current enforcement strategies that encouragels sidespread public disobedience whick
all likelihood, would increase if the behavior wase decriminalized.

*  Specific Examples:

Meier and Geis (1997) contrast the view that pratstin, drugs, and homosexuality are cril
without victims, with theview that the participants involved are victimshaitit crimes. The u:
of the term "public order crime" grew out of thesearch to test the hypothesis underlyinc
term "victimless crime". So-called victimless crigner crimes without victims were tes tc

determine whether a case could be argued thatetmavibur produced harmful consequence
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innocent people (p19) recognizing that there wastsuntial disagreement both about the de
of culpability inherent in the behaviour and the proper role fer law. Consequently, t
effectiveness and scope of the law has proveddaniboth creating and solving problems.
following are examples of the research findingsdug®e construct arguments that there
victims. It is accepted that there are other argumthat many consider equally convincing

an example).
1. Prostitution:

Prostitution is listed among the crimes some rifeas victimless or consensual crimes;auest
no one present at the crime is unwilling, but reseahows that may not be the true pictur
prostitution. In most countries, prostitution -ceanging money for sex among adults-egal
It is illegal in only a few countries -- in the Wed States (except for ten counties in the sta
Nevada), India, Argentina, some Muslim and Comntucasintries. The reason it is legal is
general attitude that prostitution does no harns, i@ victims, and is sex among conser

adults.
Prostitution Is not a Victimless Crime:

Melissa Farley, PhD of Prostitution Research & Edion, argues that prostitution is hardl
victimless crime. In her "Prostitution: Fact sheatHuman Rights Violations" Farley says 1
prostitution is sexual harassmenape, battering, verbal abuse, domestic violenceacss!
practice, a violation of human rights, childhoodwsd abuse, a consequence of male domin

of women and a means of maintaining male dominaifomomen.

"All prostitution causes harm to womerFarley writes. "Whether it is being sold by ol
family to a brothel, or whether it is being sexyabused in one's family, running away fi
home, and then being pimped by one's boyfriendylether one is in college and needs to
for next semests tuition and one works at a strip club behinasglwhere men never actu:

touch you — all these forms of prostitution hug thomen in it."

Prostitutes Are Biggest Victims:
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To believe prostitution has no victims, one musbig these statistics pighed in Farley's Fa
Sheet:

« 78 percent of 55 women who sought help from thenCibdor Prostitution Alternative
in 1991 reported being raped an average of 16 tang=ar by pimps, and were rapec
times a year by johns.

+ 62 percent reported having been raped in prosituti

« 73 percent reported having experienced physicaldtss prostitution.

« 72 percent were currently or formerly homeless.

+ 92 percent stated that they wanted to escape frtomti immediately.

« 83 percent of prostitutes are victims of assautib\aiweapon.

« 75 percent of women in escort prostitution hadnapted suicide.

« 67 percent meet diagnostic criteria for posttraucrsitess disorder (PTSD).

Prevalence of Incest

In short, the victims of prostitution are mostlg throstituteshemselves. It just may be that tl
no longer have the ability left to "consent” todbwilling participant in their saalled victimles

crime.

Estimates of the prevalence of incest among pubssitrange from 65 percent to 90 percent.
Council for Prostitution Alternatives, Portland, Oregon Ann&aport in 1991 found that:
percent of their prostitute clients reported higtof sexual abuse in childhood while 70 per:

reported incest.

Self Determination

As feminist Andrea Dworkin has writtéincest is boot camp. Incest is where you sendyth
to learn how to do it. So you don't, obviously, @aw send her anywhere, she's already ther

she's has nowhere else to go. She trained."”

But not all feminist back prostitution laws. Somelibve prostitution is an act of self-

determination. They demand decriminalization anestigmatization, because laws aga
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prostitution discriminate against women's abildymake their own choices.

2. Drugs

The use of drugs for religious and recreationaippses is historically verified among a w
range of cultures. In more modern times, Inciadd92: 1-17) reports that the use of opjum
cocaine, and, later, morphine were common ingresliehpatent medicines, and "opium déens
were not uncommon in the larger urban areas. Bstfaem the coca leaf were included in
original Coca-Cola and, in 1900, herewas promoted as a cough medication and a treatio
lung diseases. But problems flowing from addictied many to perceive the drug elemer
medications to be morally destructive. In the Uthi®tates, the Supreme Coudecisions ¢
Webb et al v U.249 U.S. 96 (1919) [1] and.S. v Behrma258 U.S. 280 (1922) [2]rove th¢

use of narcotics underground and consolidated tnieinal status.

In the terms adopted by Schur (1965), drug deaingpw victimless because neither the bi
nor the seller is likely toeport it. However, the majority of criminologistsgue that there &
victims. The consumption of drugs can damage tladtthef users and, in some cases, c
death through overdose. Some argue that if druge &eailable legally, they would be I
harmful (see the drug policy of the Netherlgnd8hen drugs are illegal, the price is higher,
maintaining the habit takes the money thatuldootherwise be spent on food, shelter,
clothing. The resultant neglect is a contributaagtér to the addict's physical deterioratior
Australia, Walker (1991) finds a strong link betwesubstance abuse and crime. In ger
making drugs illegaresults in an exponential increase in their psodhat addicts must indul
in theft, robbery, and burglatg support their habits. Those people who expee¢hose crime
are indirect victims of the drug taking. The needfand addiction also drives some i
distribution where they are more prone to wlattack and murder. These findings are mat
elsewhere. Meier and Geis (1997) confirm that difegling is an area where victims are t
parties who experience harm only indirectly throuspy, losses from drug-related crinac
the costs of enforcing drug laws and of treatindiettbn, and the public health costs for trea
illness and disease consequent on the addictign,H#V infection through using the sai
needles. In Australia, for example, the Nationaim@aign against Drug Abuse (see Collin

Lapsley 1991) gives a figure of just over $1.2idill for total costs of the abuse of illicit drt
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in Australia in 1988, including treatment of drrejated illness, accidents resulting from ¢
use/misuse, loss of productivity due to absenteeisramature death, property crime

damage, and excluding justice system costs. Co(k#87: 100) repostthe cost of illegal drt
use in the U.S. in 1989 at $60 billion a year, &dfAcrease over the estimate in 1985. The
in cost to the state can only be met out of tayemere, but the burden is not shared eqt
Income actually spent on drugs isplaced from purchases that would otherwise hamergée(
sales tax revenue. Similarly, the substantial pgofiade by the dealers are not taxed. Thu:
citizens who declare income for tax purposes magtrore to offset the cost of drug takin

their society.

As with prostitution, drug dealing also affects thmenity of a neighborhood, destroy
property values and causing the flight of the meddhss to the "safer" suburbs. If the polic
intervene, they may alienate law-abiding communigmbers who are stopped and questic
and only displace the drug dealing indoors, thukinggit more resistant to police interventic
Further, Sampson (2002) comments that becausesiméepolice enforcement is by its i
nature temporary, the impact is often only sherta and dependent on the resiliency of
market and the buyers which has been shown torbagstSome officers have argued -
intensive enforcement shows the community thatpiblece care about the problem; howe
some of theunintended effects may, in fact, have the oppostilt. For a more gene

exposition, see arguments for and against drugilptimn.

Review Questions:
1. Give a brief account of typologies of crime.

2. What is a victimless crime? Does it satisfy theeatial ingredients of

criminal liability?

. Is prostitution a victimless crime? Should it bergnalized?

4. What is your stand relating to drug atidn, is it victimless? Should it
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Section 3. Juvenile Delinquency
3.1. Definition

Juvenile delinquencyefers to criminal acts performed by juveniles.gvitegal systems
prescribe specific procedures for dealing with jules, such as juvenile detention
centers. There are a multitude of different thesode the causes of crime, most if not all
of which can be applied to the causes of youth eriffouth crime is an aspect of crime
which receives great attention from the news madt politicians. Crime committed by
young people has risen since the mid-twentiethurgnas have most types of crime. The
level and types of youth crime can be used by comtaters as an indicator of the
general state of morality and law and order in antxy, and consequently youth crime
can be the source of ‘moral panics’ Theories encuses of youth crime can be viewed
as particularly important within criminology. This firstly because crime is committed
disproportionately by those aged between fifteethtarenty-five. Secondly, by definition
any theories on the causes of crime will focus ontly crime, as adult criminals will
have likely started offending when they were yougluvenile Delinquent is one who
repeatedly commits crime; however these juveniléngeents could most likely have
mental disorders/behavioral issues such as schiepjaty post traumatic stress disorder

or bipolar disorder.
3.2 Theoretical Perspectives on Juvenile Delinquency

3.2.1. Rational Choice Theory

Classical criminology stresses that causes of ctimavithin the individual offender,
rather than in their external environment. For sildsts, offenders are motivated by
rational self-interest, and the importance of fred and personal responsibility is
emphasized. Rational choice theory is the cleaeminple of this approach. It states that
people weigh the pros and cons of committing a €riand offend when the former
outweigh the latter. A central deficiency of ratbrchoice theory is that while it may
explain when and where people commit crime, it caxplain very well why people
choose to commit crimes in the first place. Neitben it explain differences between

individuals and groups in their propensity to comnorimes. James Q. Wilson said the
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conscience and self-control of a potential yourfgrafer must be taken into account, and
that these attributes are formed by parental amtetsd conditioning. Rational choice
does not explain why crime should be committed rdigprtionately by young people,
males, city dwellers, and the poor. (Walklate: 2@03) It also ignores the influence a
young persons peers can have on them, and ththEactome youths may be less able to
accurately foresee the consequences of their actltan others. Rational choice theory
does not take into account the proven correlatimetgeen certain social circumstances
and individuals’ personalities, and the propensitgommit crime.

3.2.2. Social Disorganization Theory

Current positivist approaches generally focus oa tultural and socio-economic
environment to which a young person has been edpasel how these conditions may
be criminogenic. These theories de-emphasize idd@ali agency, and stress criminal
behaviour is largely determined by factors outsadeoung person's control. Social
ecology or social disorganization theory says crimg@enerated by the breakdown of
traditional values and norms. This was most likelyccur in urban areas with transient
populations and high levels of migration, which webproduce the breakdown of family

relationships and community, competing values,iaogeasing impersonality.
3.2.3. Strain theory

Strain Theory is associated mainly with the worlRabert Merton. He felt that there are
institutionalized paths to success in society. iSttlaeory holds that crime is caused by
the difficulty those in poverty have in achievingcglly valued goals by legitimate
means. As those with, for instance, poor educdltiattanment have difficulty achieving
wealth and status by securing well paid employnigety are more likely to use criminal

means to obtain these godf§Merton's suggests five adaptations to this dilemma

1. Innovation: individuals who accept socially approved goald, ot necessarily
the socially approved means.

2. Retreatism those who reject socially approved goals and teans for acquiring
them.
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3. Ritualism: those who buy into a system of socially approwvegns, but lose sight
of the goals. Merton believed that drug usersratais category.

4. Conformity. those who conform to the system's means and goals.

5. Rebellion people who negate socially approved goals and snbgrcreating a

new system of acceptable goals and means.

A difficulty with strain theory is that it does neixplore why children of low-income
families would have poor educational attainmenthia first place. More importantly is
the fact that much youth crime does not have an@o@ motivation. Strain theory fails

to explain violent crime, the type of youth criméish causes most anxiety to the public.
3.2.4. Sub-Cultural Theory

Related to strain theory is sub cultural theorye Timbility of youths to achieve socially
valued status and goals results in groups of yqeaple forming deviant or delinquent
subcultures, which have their own values and noifiadie & Morley: 2003 p.552)
Within these groups criminal behaviour may actuékyvalued, and increase a youth’s
status. (Walklate: 2003 p.22) The notion of deliegfusubcultures is relevant for crimes
that are not economically motivated. Male gang mennlzould be argued to have their
own values, such as respect for fighting abilitg @aring. However it is not clear how
different this makes them from ‘ordinary’ non-lawbking young men. Furthermore
there is no explanation of why people unable toiemehsocially valued goals should
necessarily choose criminal substitutes. Sub a@llttireories have been criticized for
making too sharp a distinction between what is algtveand what is ‘normal’. (Brown:
1998 p.23) There are also doubts about whether gyquapple consciously reject

mainstream values. (Brown, 1998 p.23)
3.2.5. Differential Association Theory

The theory of Differential association also dealthwoung people in a group context,
and looks at how peer pressure and the existengangfs could lead them into crime. It
suggests young people are motivated to commit srilmedelinquent peers, and learn

criminal skills from them. The diminished influenoé peers after men marry has also
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been cited as a factor in desisting from offendifigere is strong evidence that young
people with criminal friends are more likely to cmih crimes themselves. However it
may be the case that offenders prefer to assawittieone another, rather than delinquent
peers causing someone to start offending. Furtheriieere is the question of how the

delinquent peer group became delinquent initially.

3.2.6. Labeling Theory

Labeling theory states that once young people heeen labeled as criminal they are
more likely to offend. The idea is that once labellas deviant a young person may
accept that role, and be more likely to associatd wthers who have been similarly
labelled. (Eadie & Morley: 2003 p.552) Labellingethists say that male children from
poor families are more likely to be labelled devjand that this may partially explain

why there are more lower-class young male offend@valklate: 2003 p. 24)

3.3. Juvenile Delinquency As A Male Phenomenon

Youth crime is, disproportionately, committed byupg men. Feminist theorists and
others have examined why this is the case. Oneestigg is that ideas of masculinity
may make young men more likely to offend. Beinggtoupowerful, aggressive, daring
and competitive may be a way of young men exprgsieir masculinity. Acting out
these ideals may make young men more likely to gmga antisocial and criminal
behavior Alternatively, rather than young men agtas they do because of societal
pressure to conform to masculine ideals; young may actually be naturally more
aggressive, daring etc. As well as biological grcpelogical factors, the way young men
are treated by their parents may make them moeptible to offending. According to a
study led by Florida State University criminologisevin M. Beaver, adolescent males
who possess a certain type of variation in a sppeg#ne are more likely to flock to
delinquent peers. The study, which appears in gpeber 2008 issue of the Journal of
Genetic Psychology, is the first to establish éistteally significant association between
an affinity for antisocial peer groups and a pailtc variation (called the 10-repeat

allele) of the dopamine transporter gene (DAT1).

104



- Edie & Morley, 2003 P.553
- Brown, 1998

- Walk late, 2003 P.83

- Walk late, 2003 P.35

3.4. Risk Factors

3.4.1. Individual Risk Factors:
Individual psychological or behavioural risk factdhat may make offending more likely
include intelligence, impulsiveness or the inapilib delay gratification, aggression,

empathy, and restlessness. (Farrington, 2002)

*  Low Intelligence:

Children with low intelligence are likely to do vgar in school. This may increase the
chances of offending because low educational atim, a low attachment to school,
and low educational aspirations are all risk faxtdor offending in themselves.
(Walklate: 2003 p. 2) Children who perform poorly sthool are also more likely to
truant, which is also linked to offending. (Fartiog: 2002 p.682) If strain theory or sub
cultural theory are valid poor educational attaintmeuld lead to crime as children were
unable to attain wealth and status legally. HoweWenust be born in mind that defining

and measuring intelligence is troublesome.

e Impulsiveness:

Young males are especially likely to be impulsivieich could mean they disregard the
long-term consequences of their actions, have la ¢hcself-control, and are unable to
postpone immediate gratification. This may exphainy they disproportionately offend.

Impulsiveness is seen by some as the key aspeztobild’'s personality that predicts
offending. However is not clear whether these aspet personality are a result of
“deficits in the executive functions of the brairdt a result of parental influences or

other social factors.

- (Farrington: 2002 p.682) (Walk late, 2003 p. 36)
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- (Farrington: 2002 p.682)
- (Farrington: 2002 p.667)
- (Graham & Bowling: 1995 p.32)

3.4.2. Family Environment:

Family factors which may have an influence on daffeg include; the level of parental
supervision, the way parents discipline a childeptal conflict or separation, criminal
parents or siblings, parental abuse or neglect, twed quality of the parent-child
relationship Children brought up by lone parents more likely to start offending than
those who live with two natural parents, howeveceoithe attachment a child feels
towards their parent(s) and the level of parentglesvision are taken into account,
children in single parent families are no more litkéo offend then others. Conflict
between a child's parents is also much more cldsigd to offending than being raised
by a lone parent. (Walklate: 2003 p. 106) If aalnbs low parental supervision they are
much more likely to offend. (Graham & Bowling: 1998any studies have found a
strong correlation between a lack of supervisiod affending, and it appears to be the
most important family influence on offending. Whparents commonly do not know
where their children are, what their activities,ave who their friends are, children are
more likely to truant from school and have delimfufeiends, each of which are linked to
offendingA lack of supervision is connected to poslationships between children and
parents, as children who are often in conflict witlkeir parents may be less willing to
discuss their activities with them. Children withvaak attachment to their parents are

more likely to offend.

- (Graham & Bowling: 1995 p.33)

- (Graham & Bowling: 1995 p.35)

- (Farrington: 2002 p.610) (Graham & Bowling: 1993§).
- (Graham & Bowling: 1995 p.45,46)

- (Graham & Bowling: 1995 p.37)

- (Graham & Bowling: 1995 p.37)
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3.5Delinquency Prevention

Delinquency Prevention is the broad term for albe$ aimed at preventing youth from
becoming involved in criminal, or other antisociattivity. Increasingly, governments
are recognizing the importance of allocating resesiffor the prevention of delinquency.
Because it is often difficult for states to provithe fiscal resources necessary for good
prevention, organizations, communities, and govemtsy are working more in

collaboration with each other to prevent juvenigdiruency.

With the development of delinquency in youth beinfluenced by numerous factors,
prevention efforts are comprehensive in scope.dfn services include activities such
as substance abuse education and treatment, farouyseling, youth mentoring,

parenting education, educational support, and yshéitering.

Review Questions:
1. Define juvenile delinquency and explain its theimadtperspectives.

“Low educational attainment, a low attachment toosd, and low educational

aspirations in juveniles are all risk factors féfeading in themselves”.

Explain. Do you agree with this type of analysigiefinquency in juveniles?

Section. 4. White-Collar Crime
White-collar crimes are offenses that persons camarhile acting in their legitimate

jobs and professions. White-collar criminals behaveinethical ways for self-gain
(for example, embezzlement) or for the benefit dfusiness (for example, corporate
price-fixing). Victims of white-collar crime inclue the economy, employers,

consumers, and the environment.
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4.1. Defining White Collar Crime

White collar crime is a term that was first used aysociologist in 1939 to describe
criminal activity by members of the upper classeg€onnection with their professions.
His point was that this type of crime was barelkramwledged by the criminal justice
system and rarely prosecuted. Today, the most condrénition of white collar crime
no longer focuses on the social status of the d#etut rather on the type of conduct
involved: illegal acts using deceit and concealmentobtain money, property, or
services, or to secure a business or professiaivahtage.

Within the field of criminology, white-collar crime has been defined b¥dwin

Sutherlandas "a crime committed by a person of respectglalitd high social status in
the course of his occupation” (1949). Sutherlands vea proponent of Symbolic
Interactionism, and believed that criminal behaweas learned from interpersonal
interaction with others. White-collar crime thenefooverlaps with corporate crime
because the opportunity for fraud, bribery, insideding, embezzlement, computer

crime, and forgery is more available to white-co#enployees.

Generally, however, white collar crime is definedwaolation of the law committed by a
person or group of persons in the course of an milse respected and legitimate
occupation or business enterprig&ée James W. Coleman, 1989)

> Limitation of the Term “White Collar Crime”

Modern criminology generally rejects a limitatioh the term by reference to type of

crime and the topic is now divided:

- By the type of offense, e.g. property crime, ecomoenme, and other corporate
crimes like environmental and health and safety \@olations. Some crime is
only possible because of the identity of the offamcde.g. transnational money
laundering requires the participation of seniorocaffs employed in banks. But the
Federal Bureau of Investigation has adopted theowaapproach, defining white-

collar crime as "those illegal acts which are chamazed by deceit, concealment,
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4.2.

or violation of trust and which are not dependegmtruthe application or threat of
physical force or violence" (1989, 3). Because thigroach is relatively
pervasive in the United States, the record-keegoes not adequately collect data
on the socioeconomic status of offenders whichtumm, makes research and
policy evaluation problematic. While the true extemd cost of white-collar
crime are unknown, it is estimated to cost the éthiStates more than $300
billion annually, according to the FBI.

By the type of offender, e.g. by social class aghhsocioeconomic status, the
occupation of positions of trust or profession, academic qualification,
researching the motivations for criminal behaveng. greed or fear of loss of face
if economic difficulties become obvious. Shover aNdght (2000) point to the
essential neutrality of a crime as enacted in autgalt almost inevitably
describes conduct in the abstract, not by referéme¢ke character of the persons
performing it. Thus, the only way that one crim#feds from another is in the
backgrounds and characteristics of its perpetratdisst if not all white-collar
offenders are distinguished by lives of privilegajch of it with origins in class
inequality.

By organizational culture rather than the offendeoffense which overlaps with
organized crime. Appelbaum and Chambliss (1997;) 1dffer a twofold
definition:

Occupational crimeoccurs when crimes are committed to promote peaison
interests, say, by altering records and overchgrgin by the cheating of clients
by professionalsOrganizational or corporate crimeoccurs when corporate
executives commit criminal acts to benefit theimpany by overcharging or

price fixing, false advertising, etc.

Relationship to Other Types of Crimes

Blue-Collar Crime

The types of crime committed are a function ofdpportunities available to the potential

offender. Thus, those employed in relatively ureHilenvironments and living in inner-
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city areas have fewer "situations" to exploit (&darke, 1997) than those who work in
"situations" where large financial transactions wcand live in areas where there is
relative prosperity. Note that Newman (2003) applize Situational Crime Prevention
strategy to e-crime where the opportunities cambee evenly distributed between the
classes. Blue-collar crime tends to be more obviand attract more active police
attention (e.g. for crimes such as vandalism orpktiong which protect property
interests), whereas white-collar employees canrnmtegle legitimate and criminal
behavior and be less obvious when committing thmecr Thus, blue-collar crime will
more often use physical force whereas in the catpoworld, the identification of a
victim is less obvious and the issue of reportisgcomplicated by a culture of
commercial confidentiality to protect shareholdelue. It is estimated that a great deal of
white collar crime is undetected or, if detecteéds inot reported. In the truest sense, the
terms white and blue collar crime refers to polsteng for an arrest of a suspect, or
collar. Blue collar crimes are those that involgedl police (known for wearing blue, or,
"Men in Blue") and white collar crimes are thosgdlving Federal agents, such as FBI

(who typically wear suits and ties with white sijt

e  State-Corporate Crime:

Because the negotiation of agreements betweentea ata a corporation will be at a
relatively senior level on both sides, this is adtnexclusive a white-collar "situation”

which offers the opportunity for crime.

4.3. Principles of Liability and Defences:

White collar crimes follow the general principlelsapiminal liability in that each crime
requires a bad act, a criminal intent, and causalibe defenses to white collar crime are
the same ones applicable to all crimes and inclod&pacity, insanity, intoxication, and
duress. Of particular note for white collar crimeogecutions is the defense of
entrapmentEntrapmentoccurs when the government has enticed a persoanmnit a
crime he or she otherwise would not have commitiéd majority of courts look at the

defense of entrapment through the eyes of the iV defendant and the focus
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becomes the propensity of that defendant to cortiveitrime in determining whether he
or she has been entrapped. Other courts focus emdiiernment's conduct from the
perspective of whether it is outrageous in termgaivincing a person to commit a

crime.

Review Questions:
1. Define white collar crimes. Are there any limitatsoto the usage of

the term?

Is white collar crime in any way related to bludl@ocrime? If so, how?

Section.5. Organized/Organizational Crime

5.1. Definition and Scope

The term “organized crime” refers to the unlawfatigities of members of criminal
organizations that supply illegal goods and semsic®rganized crime or criminal
organizations are groups or operations run by aatsi most commonly for the purpose
of generating a monetary profit. T¥ganized Crime Control AdU.S., 1970) defines
organized crime as "The unlawful activities of a. highly organized, disciplined

association..."

Some criminal organizations, such as terrorist miggdions, are politically motivated.
Gangs sometimes become "disciplined” enough to dmesidered "organized". An
organized gang or criminal set can also be refeiwems a mob. The act of engaging in

criminal activity as a structured group is refertedn the United States as racketeering.

5.1.1. Criminal Organizations and Crimes Against Humanity

Another use of the term "criminal organization"giin human rights law and refers to
an organization which has been found guilty of esmagainst humanity. Once an

organization has been determined to be a crimirrgharozation, one must only
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demonstrate that an individual belonged to thaawoization to be punished and not that

the individual actually individually committed itjal acts.

This concept of the criminal organization came in&ing during the Nuremberg Trials.
Several public sector organizations of Nazi Germsimgh as the SS and Gestapo were
judged to be criminal organizations, while othegamizations such as the German Army
High Command were indicted but acquitted of charddss conception of criminal
organizations was, and continues to be, contraalerand has not been used in human
rights law since the trials at Nuremberg.

5.1.2. Ideological Crime

In addition to what is considered traditional ongad crime involving direct crimes of

fraud swindles, scams, racketeering and other mcitsvated for the accumulation of

monetary gain, there is also non-traditional orgeaicrime which is engaged in for
political or ideological gain or acceptance. Sudme groups are often labeled terrorist
organizations and include such group#&\kQaeda, Lashkar- e -Toiba and Hamas.

5.1.3. Typical Activities of Criminal Organizations

Organized crime often victimize businesses throtigh use of extortion or theft and
fraud activities like hijacking cargo trucks, robfigoods, committing bankruptcy fraud
(also known as "bust-out"), insurance fraud or Istivaud (inside trading). Organized
crime groups also victimize individuals by car théfither for dismantling at "Chop
shops" or for export), burglary, credit card fraaed stock fraud ("pump and dump"”
scam). Some organized crime groups defraud natictaie, or local governments by
bid-rigging public projects, counterfeiting moneymuggling or manufacturing untaxed
alcohol (boot legging) or cigarettes (butt legginand providing immigrant workers to
avoid taxes. Organized crime groups seek out copuplic officials in executive, law
enforcement, and judicial roles so that their aifig can avoid, or at least receive early
warnings about, investigation and prosecution.
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Organized crime groups also provide a range ofalleservices and goods, such as loan
sharking of money at very high interest rates, Inoaking and gambling, prostitution,
drug trafficking, gunrunning, providing murder fbire, illegal dumping of toxic waste,
people smuggling and trafficking in human being3rganized crime groups also do a
range of business and labor racketeering actiyisesh as casino skimming, Insider
trading, setting up monopolies in industries suslyarbage collecting, construction and
cement pouring, bid rigging, getting "no-show" ahmb-work" jobs, using non-union
labor and pocketing the wage difference, moneydating, political corruption, bullying

and ideological clamping.

Drug Crimes

The drug-crime category encompasses a range ehsds connected with the use,
transportation, purchase, and sale of illegal drligegal drugs are related to crime in
multiple ways. Most directly, it is a crime to uggyssess, manufacture, or distribute
drugs classified as having a potential for abuseh(sas cocaine, heroin, morphine and
amphetamines). Drugs are also related to crimews tdafficking and drug production

are often controlled by drug cartels, organizetherand gangs.

5.2. Organized and International Crime:

Organized crime reaches into communities and rlives by driving other crime and
instilling fear. It manifests itself most graphilgaln drug addiction, sexual exploitation

and gun crime, but is also strongly linked to:

« Immigration crime

+ Fraud

« Money laundering

+ Internet-related crime

« Other threats — including armed robbery, kidnap artbrtion, vehicle crime,
freight crime, cultural property crime, counterfetirrency and environmental

crime.
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Organized crime groups are essentially businessgsekist to make money. Players at
the top often resort to extreme violence, intimmatand corruption to protect their
businesses. These groups operate across globékfsoim tight-knit gangs, display in-
depth knowledge of law enforcement methods andog&xpbphisticated technologies to

conceal their activities from the authorities.

The two most profitable and harmful enterprisesticdied by organized crime groups

are drugs trafficking, and people smuggling.

5.2.1. Drug Trafficking:

Trafficking in heroin and cocaine, particularly ckacocaine, poses the greatest single
threat to the different parts of the world in termisthe scale of serious organized
criminal involvement, the illegal proceeds secuaed the overall harm caused. Home
Office (The Serious Organized Crime Agency (SOCA)@Ktimates put the harm caused
by Class A drugs at around £13bn a year. This la@gses from the profits from sales,
the crimes addicts commit to fund their habit, &mel damage caused to family life and

communities, as well as from costs to addicts'theal
5.2.2. Fraud-Individual & Private Sector:

Fraud involves the obtaining of other people's myooe assets by deception. A lot of
fraud is committed directly against the Governm&gainst the tax and the benefits
systems. Fraud is also committed against indivklaad companies, in a wide variety of

ways, and often by organized gangs. Some exampkgh frauds include:

+ against banks, often involving false or stolen tdess;

- investment and advance fee frauds, in which indizisl are enticed to pay over
money against false promises of returns; and

- forms of e-fraud exploiting the use of the interbgthanks and commerce.

Much fraud goes unreported, and despite the faadtftauds can cause companies and

individuals significant damage, it is sometimesstakenly, seen as victimless. As well as
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generating money that can be used for future crifnesd means that everyone pays for
more goods and services. In addition, it can caigeificant personal difficulties and

distress.

5.2.3. Money Laundering:

Money laundering is any action taken to conceafrage, use or possess the proceeds of
any criminal conduct. Criminals try to launder tdimoney' in an attempt to make it look
‘clean’ in order to be able to use the proceedsowitdetection and to put them beyond

the reach of law enforcement and taxation agencies.

5.2.4. Internet-Related Crime/Cyber Crime/Hi-tech Crime:

Internet-related crime is a term used to descritange of different crime types that are

committed or facilitated online, including:

Paedophilia,

internet fraud,

junk email or 'spam’,

viruses, and

hacking.

This sort of crime is also referred to as cyberetig-crime and hi-tech crime. The cost of
Internet crime in human and economic terms is hagtd it's still growing. In 2006-07,

the vast majority of all credit card fraud casesolwed so-called 'card not present'
fraud, in which cards were used illegally eithetirmm or over the phone. This has been

the largest type of card fraud in the UK for mdrart four years.

5.3. Corporate Crime
5.3.1.Definition and Scope
Corporate crimerefers to crimes committed either by a corporatfpe., a business

entity having a separate legal personality from tfaéural persons that manage its
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activities), or by individuals that may be ideredi with a corporation or other business

entity. Corporate crime overlaps with:

White-collar crime because the majority of individuals who may actoas
represent the interests of the corporation are @yepk or professionals of a higher

social class;

Organized crime because criminals can set up corporations eithiethfe purposes of
crime or as vehicles for laundering the proceedsriofe. Organized crime has become a
branch of big business and is simply the illegatt@eof capital. It has been estimated
that, by the middle of the 1990s, the "gross crahproduct” of organized crime made it
the twentieth richest organization in the world richer than 150 sovereign states
(Castells 1998: 169). The world’s gross criminadurct has been estimated at 20 percent
of world trade. (de Brie 2000); and

State-corporate crimebecause, in many contexts, the opportunity to cinamme

emerges from the relationship between the corpmratnd the state.

Criminal liability of corporations has become orfethe most debated topics of the™0
century. The debate became especially significaldviing the 1990s, when both the
United States and Europe have faced an alarmingpeumf environmental, antitrust,
fraud, food and drug, false statements, workerlgdaibery, obstruction of justice, and
financial crimes involving corporations. The mostent and prominent case in the
United Sates has been the Enron scandal in whietobthe largest accounting firms in
the world, Arthur Andersen LLP, was charged withstolction of justice (Arthur
Andersen LLP v. U.S., 544 U.S. 696 (2005). McWane.,lone of the world largest
manufacturers of cast-iron pipes, has an exterrgwerd of violations causing deaths.
(David Barstow & Lowell BergmarDeaths on the Job, Slaps on the WritY. Times,
Jan. 10, 2003, at Al.) These corporate crimestexbuh great losses. The consequences
that most directly affect our society are the ermumlosses of money, jobs, and even
lives. At the same time, the long-term effects loése crimes, such as the damaging
effects upon the environment or health, which matyseverely affect us now, should not

be underestimated.
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The reaction to this corporate criminal phenomehans been the creation of juridical
regimes that could deter and punish corporate wioing. Corporate misconduct has
been addressed by civil, administrative, and crahiaws. At the present, most countries
agree that corporations can be sanctioned undiéracigt administrative laws. However,
the criminal liability of corporations has been mocontroversial. While several
jurisdictions have accepted and applied the conokporporate criminal liability under
various models, other law systems have not beena@abhilling to incorporate it. Critics
have voiced strong arguments against its efficiearay consistency with the principles of
criminal law. At the same time, a large pool of tg@ans has vigorously defended

corporate criminal liability.

5.3.2. Goals of Corporate Criminal Liability:

The main goals of criminal liability of corporatismre similar to those of criminal law in
general as enumerated below:
= The first characteristic of corporate criminal mimnent is deterrence—effective
prevention of future crimes.
» The second consists in retribution and reflectssth@ety’s duty to punish those
who inflict harm in order to “affirm the victim’seal value.”
» The third goal is the rehabilitation of corporatargnals.
= Corporate criminal liability should achieve the yoaf clarity, predictability, and
consistency with the criminal law principles in geal.
» The fifth goal is efficiency, reflected by the fithree goals mentioned above, but
also by the costs of implementing the concept.

* Finally, it is the goal of general fairness.
5.3.3. Policy to Enforce the Law against Corporations:

Corporate crime has become politically sensitivesome countries. In the United
Kingdom, for example, following a number of fatasasters on the rail network and at

sea, the term is commonly used in reference tootatp manslaughter and to involve a
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more general discussion about the technologicahrdazposed by business enterprises
(see Wells: 2001). Similar incidents of corporatene, such as the 1985 Union Carbide
accident in Bhopal, India (Pearce & Tombs: 19934 ae behaviour of the
pharmaceutical industry (Braithwaite: 1984).

The Law Reform Commission of New South Wales offars explanation of such

criminal activities:

"Corporate crime poses a significant threat to wedfare of the community.

Given the pervasive presence of corporations inde wange of activities in our
society, and the impact of their actions on a muider group of people than are
affected by individual action, the potential forth@conomic and physical harm

caused by a corporation is great."
Similarly, Russell Mokhiber and Robert Weissman9@Qassert:

"At one level, corporations develop new technolsgied economies of scale.
These may serve the economic interests of massie@ns by introducing new
products and more efficient methods of mass preglucOn another level, given
the absence of political control today, corporaiogerve to destroy the

foundations of the civic community and the livegpebple who reside in them."”
5.3.4. Type of Corporate Behavior to Be Criminalized:

Behavior can be regulated by the civil law (inchgliadministrative law) or the criminal
law. In deciding to criminalize particular behavitie legislature is making the political
judgment that this behavior is sufficiently culpalio deserve the stigma of being
labelled as a crime. In law, corporations can comiime same offences as natural
persons. Simpson (2002) avers that this processdshbe straightforward because a state
should simply engage in victimology to identify whibehavior causes the most loss and
damage to its citizens, and then represent therityajgew that justice requires the

intervention of the criminal law. But states depemdthe business sector to deliver a
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stable economy, so the politics of regulating thaividuals and corporations that supply

that stability become more complex.

The majority of crimes are committed because tlienaer has the 'right opportunity’,
i.e., where the offender simply sees the chancetlainils that he or she will be able to
commit the crime and not be detected. For the mpadt greed, rather than conceit, is the
motive, and the rationalization for choosing todkr¢he law usually arises out of a form
of contempt for the victim, namely that he, shetavill be powerless to prevent it, and
has it coming for some reason. For these purptises;orporation is the vehicle for the
crime. This may be a short-term crime, i.e., thepomtion is set up as a shell to open
credit trading accounts with manufacturers and egalers, trades for a short period of
time and then disappears with the revenue and ufithpaying for the inventory.
Alternatively and most commonly, the primary pumposf the corporation is as a
legitimate business, but criminal activity is sélgrentermixed with legal activity to
escape detection. To achieve a suitable level @ksg, senior managers will usually be
involved. The explanations and exculpations mayrefioee centre around rogue
individuals who acted outside the organizationalctures, or there may be a serious
examination of the occupational and organizatiataictures (often hinged on the socio-
economic system, gender, racism and/or age) tlditdéed the criminal conduct of a

corporation.

Bribery and corruption are problems in the devetbperld, and the corruption of public
officials is thought to be a primary cause of crim&eveloping societies, where massive
foreign debt often undermines the provision govesnimservices. Peear (1996), in
discussing the implications for policing in East&urope as it seeks to adapt its laws to
match a capitalist model, points to the difficulby distinguishing between lack of
morality and criminality in economic crimes thandeto emerge from the structural

relationships in modern commerce.
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5.3. State-Corporate Crime:

5.3.4. Definition:
The concept oftate-corporate crimeor incorporated governancerefers to crimes that
result from the relationship between the policiethe state and the policies and practices
of commercial corporations. The term was coinedKbgmer and Michalowski (1990),
and redefined by Aulette and Michalowski (1993)e3& definitions were intended to
include all "socially injurious acts" and not mgreéhose that are defined by the local
criminal jurisdiction as crime. This is not univally accepted as a valid definition so a
less contentious version has been adopted hereanAacademic classification, it is
distinguished from:

- Corporate crime which studies deviance within the context of goooation and
by a corporation;

- Political crime,which is crime directed at the state; and

- State crime or "state-organized crime"which studies crimes committed by
government organizations (Chambliss: 1989).

One of the assertions made by those involved mwhrk is that a focus on the actual
relationship between the state and corporationserddgnt on the state for their
profitability can expose a more complete range wmioal activity than might be

provided by independent analyses of corporateabe-sirganized crimes.

To be able to operate as a commercial businesy,athi2 modern corporation requires a
legal framework of regulation and oversight witkwhich to exploit the relevant markets
profitably. The infrastructure of law and commesre provided by the government of
each state in which the corporation desires toefrathd there is an inevitable linkage
between the political and commercial interests.sfdkes rely on businesses to provide an
economic base consistent with each governmentscabpolicies. Without policies that
are supportive of economic activity, businesses nat be profitable and so will not be
able to provide the economic support that the stasires. In some cases, this symbiosis
may lead to the commission of crimes. The resestathes situations where, for various

reasons, the oversight of corporate and/or stajanirations by independent bodies has
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been manipulated or excluded, and either existimgiigal activity is redefined as lawful,
or criminal activity results but is not prosecuted.

Harper and Israel (1999) commeéntsocieties create crime because they constrhet t
rules whose transgression constitutes crime. Tleests a major player in this
process.i.e. the way in which crime is defined is dynamiwaeflects each society's
immediate needs and changing attitudes towardsloted varieties of conduct. The
process depends on the values underpinning thetgpthe mechanisms for resolving
political conflict, the control over the discoursed the exercise of power. Snider (1999)
notes that capitalist states are often reluctamiags laws to regulate large corporations,
because this might threaten profitability, and thase states often use considerable sums
to attract regional or national inward investmenti large corporations. They offer new

investors:

« preferential tax concessions not available to ttdnary citizen or local business
if foreign investment is sought;

+ loans, guarantees and other financial support efepntial terms;

- directly targeted grants and other subsidies; and

+ a purpose-built infrastructure to subsidize theugetosts.

Once the state is committed to this offer, it candifficult to enforce local laws against
pollution, health and safety or monopolies. Greeth Ward (2004) examine how the debt
repayment schemes in developing countries place admancial burden on states that
they often collude with corporations offering presfs of capital growth. Such collusion
frequently entails the softening of environmentadl @ther regulations. The debt service
obligation can also exacerbate political instapilit countries where the legitimacy of
state power is questioned. Such political volgtil#ads states to adopt clientelistic or
patrimonialist patterns of governance, fosteringgaoized crime, corruption, and
authoritarianism. In some third world countriesstpolitical atmosphere has encouraged
repression and the use of torture. Exceptionakyogide has occurred. But Sharkansky

(1995) is careful to maintain a strict definitio 'wrime" for these purposes. Many
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individuals and organizations may disapprove of wg@vernments do or fail to do, but

such acts and omissions are not necessarily cimina

5.4. Political Crime:

The political-crime category contains both crimgs the government and crimes

against the government. Political goals motivathtigal criminals.

In criminology, a political crime is one involvirayert acts or omissions (where there is
a duty to act), which prejudice the interests & #iate, its government or the political
system. It is to be distinguished from state crimien it is the states that break both their

own criminal laws and/or public international laRass, 2000).

At one extreme, crimes such as treason, seditimhierrorism are political because they
represent a direct challenge to the governmenbwep. But offenders do not have to aim
to overthrow the government or to depose its leatieibe acting in a way perceived as
"political”. A state may perceive it threateninginfdividuals advocate change to the
established order, or argue the need for reforforgf-established policies, or engage in
acts signifying some degree of disloyalty, e.gblyning the nation's flag in public. But
the scope of such crimes can be rather less difaactionalist criminologists recognize
that states invest their resources in maintainirdgiothrough social conformity, i.e. a
particular culture is encouraged and maintainedudjin the primary social discourses
which may include religious, economic, social, dhes less formal concerns. Any
interference with the media of communication or sle¢s of meanings embedded in the
communications themselves may be perceived asattto the political authority of the
state. Hence, whether in hard copy or electronjcall individuals distribute material
containing uncensored information which undermities credibility of state-controlled
news media, this may be considered threateningeMar, even an offence against non-
governmental institutions, persons, or practicey @ deemed political. Violence or
even discrimination against an ethnic or racialugroas well trade union strikes or
picketing against private employers, can be peetkas a political crime when those in

power see such conduct as undermining the politeoad economic) stability of the state.
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Terrorism:

People convicted or suspected of certain crimessiflad agerrorismby the government

of their country (or some foreign countries) rejdwt classification. They consider that
their fight is a legitimate one using legitimate ane, and thus their crimes should be
more appropriately called political crimes and ifysspecial treatment in the penal
system (as if they were soldiers in a war and fbezecovered by the Geneva
Convention. States tend to consider the politicature of the crimes an aggravating
factor in the sentencing process and make no digim between the terrorists and
"ordinary” offenders, e.g. the convicted murdedréction Directe consider themselves

political prisoners.

Review Questions:
1. lllegal hazardous waste practices may be puniskdihing the

company or the industry. Should the individualpbaished as

well?

2. Why organized crime is is the world’s largegsiness?

3. What efforts to control the rise of orgakizeime seem most
promising?
4. What are the principles governing corporate crirnliiadility?

5. What is state-corporate crime? How do we contreit®

Section 6. Other Important Categories of Crime

6.1. Crimes Against International Law

A number ofcrimes against international law are created by treaty and convention.
Some of these crimes are prosecuted before intenahtcourts and tribunals. But more

difficult questions of jurisdiction arise when tlesue is whether a person, natural or
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fictitious, can be prosecuted for breach of pubiternational law in the municipal courts

of the state in which an arrest is made.

The international crimes are the major criminakaffes so designated lifié community
of nations’for the protection of interests common to all harkand. They may be found
in precedent (much like the Anglo-American CommaawLOf Crimes) or in written
form in international conventions. They can bedria the courts of countries that
recognize them, or they can be tried by internaticourts. Thavar crimes tribunalghat
tried German and Japanese war criminals after tbdd/WVar —Il were such courts. In
1993 the Un Security Council ordered the establestitrof an International tribunal, to sit
in the Netherlands, for war crimes committed ontdratory of the former Yugoslavia; a
court for the trial of persons charged with genedid Rwanda was added. These courts
have issued several; hundred indictments-the exaober is unknown because they are
sealed. Several trials have been held, leadingmwictions as well as acquittals. Some
other powerful indicted war criminals are stilllinding, but they cannot leave the small
territories under their control, for fear of likesei being taken into custody under

outstanding international arrest warrants.

For five decades the world’s governments have ttedreach agreement for the
establishment of a permanent international crimaealrt with jurisdiction over the most
heinous international crimes. Finally, Thgernational Criminal Court (ICC orICCt)
was established in 2002 as a permanent tribunprdsecute individuals for genocide,
crimes against humanity, war crimes, and the crahaggression, although it cannot
currently exercise jurisdiction over the crime gigeession. The Court came into being
on 1 July 2002 — the date its founding treaty, Rmme Statute of the International
Criminal Court, entered into force — and it canyoptosecute crimes committed on or
after that date.

As of January 2009, 108 states are members oCthet; A further 40 countries have
signed but not ratified the Rome Statute. Howeaarumber of states, including China,

Russia, India and the United States, are critit#th® Court and have not joined.
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The Court can generally exercise jurisdiction omycases where the accused is a
national of a state party, the alleged crime tolake on the territory of a state party, or a
situation is referred to the Court by the Unitedidlas Security Council. The Court is
designed to complement existing national judicistems: it can exercise its jurisdiction
only when national courts are unwilling or unaldertvestigate or prosecute such crimes.
Primary responsibility to investigate and punisimes is therefore left to individual

states.

To date, the Court has opened investigationsfouo situations: Northern Uganda, the
Democratic Republic of the Congo, the Central AndRepublic and Darfur. The Court
has issued public arrest warrants for twelve peogile of them remain free, two have
died, and four are in custody. The Court's firgl trof Congolese militia leader Thomas

Lubanga, began a26 January 2009.

The official seat of the Court is in The Hague, idetands, but its proceedings may take
place anywhere. The ICC is sometimes referred ta asorld court”; it should not be
confused with the International Court of Justidep&nown as the World Court, which is

the United Nations organization that settles displetween states.

The jurisdiction the International criminal Courktends only to the most serious
international crimes such as crimes against humargenocide and war crimes.
Concerned countries have the right to bring persmtsised of these crimes to trial in
their own courts or to hand them over to the peenarnnternational criminal court.
Except for the few major international crimes owdrich the international criminal court

has jurisdiction, all others are triable only befaational criminal courts.
Crimes that Are Listed as International Crimes

The Draft Code of Crimes lists the following aswes against the peace and security of

humanity:

= Crimes against humanity

= Aggression (by one state against another)
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» Threat of aggression

» Intervention (in the internal or external affaifsamother state)

= Colonial domination and other forms of alien dontio

= Genocide (destroying a national, ethnic, raciaktigious group)

» Apartheid (suppression of racial or an ethnic gjoup

= Systematic or mass violations of human rights

= Exceptionally war crimes

» Recruitment, use, financing and training of merciesasoldiers of fortune)
* International terrorism

= lllicit traffic in narcotic drugs

=  Willful and severe damage to the environment

These crimes occur in many forms, “systematic osgnaolation of human rights” may
be organized, large scale rapes of women in ocdupigtories, as in Bosnia in 1992 and
1993. In addition to the listed international crspemany others are recognized by

convention;

These include the cutting of undersea cables,rémsportation of women for purpose of
prostitution (white slavery), and fisheries offeac&here is now a considerable body of

research and scholarship on international crimes.

6.2. Newest Crimes:

6.2.1. Hate Crime:

Hate crimes (also known as bias motivated crimesuiowhen a perpetrator targets a
victim because of his or her membership in a aersaicial group, usually defined by
racial group, religion, sexual orientation, disail ethnicity, nationality, age, gender,
gender identity, or political affiliation(Stotze2007). Hate crime can take many forms.
Incidents may involve physical assault, damagerépgrty, bullying, harassment, verbal
abuse or insults, or offensive graffiti or lettéirfiome Office | Hate crime).
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6. 2.1.1. History of Hate Crime:

Concern about hate crimes has become increasimghyipent among policymakers in
many nations and at all levels of government irenégears, but the phenomenon is not
new. Examples from the past include Roman persacuti Christians, the Ottoman
genocide of Armenians, and the Nazi "final solutitor the Jews, and more recently, the
ethnic cleansing in Bosnia and genocide in Rwardiate crimes have shaped and
sometimes defined world history. In the United &tatracial and religious biases have
inspired most hate crimes. As Europeans beganltmize the New World in the 16th
and 17th centuries, Native Americans increasinglgalne the targets of bias-motivated
intimidation and violence. During the past two cer@s, some of the more typical
examples of hate crimes in the US include lynchio§sAfrican Americans, cross
burnings to drive black families from predominantiite neighborhoods, assaults on
gay, lesbian and transgender people, and the pgiofiswastikas on Jewish synagogues,
as well as attacks against European Americans, asithe Murder of Channon Christian

and Christopher Newsom and the Wichita Massacre.
6.2. 1.2. Hate Crime Victims:

In the United States, anti-black bias was the nfosguently reported hate crime
motivation. (African-Americans constitute the seddargest minority group; Hispanics
are the largestf! Of the nearly 8,000 hate crimes reported to thé iFBL995, almost

3,000 of them were motivated by bias against blatkker frequently reported bias

motivations were anti-white, anti-Jewish, anti-gayd anti-Hispanic.
6.2.2. Computer/Internet/Hi-Tech Crimes:

Computer crimgcybercrime,e-crime, hi-tech crimer electronic crime generally refers
to criminal activity where a computer or networkhe source, tool, target, or place of a
crime. These categories are not exclusive and naatiyities can be characterized as
falling in one or more category. Additionally, adtigh the terms computer crime and
cybercrime are more properly restricted to desegbcriminal activity in which the

computer or network is a necessary part of theeritrese terms are also sometimes used
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to include traditional crimes, such as fraud, thiefackmail, forgery, and embezzlement,
in which computers or networks are used. As theafissmmputers has grown, computer

crime has become more important.

Computer crime can broadly be defined as crimirdividy involving an information
technology infrastructure, including illegal accegsnauthorized access), illegal
interception (by technical means of non-public $rarssions of computer data to, from or
within a computer system), data interference (Umaiged damaging, deletion,
deterioration, alteration or suppression of comput@ata), systems interference
(interfering with the functioning of a computer 8m by inputting, transmitting,
damaging, deleting, deteriorating, altering or sepping computer data), misuse of
devices, forgery (ID theft), and electronic fraud.

Computer crime issues have become high-profilgjquéarly those surrounding hacking,
copyright infringement through warez, child porreygny, and child grooming. There are
also problems of privacy when confidential inforroatis lost or intercepted, lawfully or

otherwise.

Review Questions:
1. Explain the concept of ‘International Crime’.

2. Write a brief essay on the International Criminau@.

3. What is a hate crime? Trace the development ofcthmsept.

4. Define a Hi-Tech crime. What harmful activities dam

covered under this expression?
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Section. 7. Measurement of Crime:

7.1. Crime Statistics:

Crime statistics are the indices of intensity amas recorded annually in a particular
country, region or place. It reflects upon the adgagg or descending trends in crime and
also gives information as to how new forms of criane emerging and the old ones are
disappearing or assuming new dimensions. Thus cstagstics are indicative of the
general moral-tune of a given society and throwatlign the general efficacy of police,
prosecuting agencies and law courts. Thereforerdleeof crime statistics in analyzing
causation of crime and devising measures to combatinality need not be over-
emphasized. The statistics of crime help the laf@oreement agencies to spot out the

preponderance of crime at a particular time, ptawdregion.

Criminologists, however differ as to their viewboat the scope of criminal
statistics. Some of them assert that the data dhmalinly concern with offences and
offenders, administrative actions and decisionthefCourts, while others maintain that it
should only be limited to offenders and convictetspns. But the generally accepted
view is that crime statistics should not only bafowed to data on offences and offenders
but also include numerical figures pertaining te thiminal law administration agencies
such as police, prosecution, courts, parole antigbian services, juvenile delinquency,
prisons, drug law violations and trafficking receretc. The data so presented should be
scientifically classified, tabulated and analyzeds to present a realistic picture of crime
situation of a particular region or country. Theipeical publication of such statistics is
equally important so that the criminal law agenaiesy utilize it to the best of their

advantage for combating crimes.

Emphasizing the need for statistics in the fieldcaminology Donald Taft
observed that, “quantification which includes caogt measuring and collating the
phenomena under study is the basic process in mabgentific approach to criminal
science. Without this process, investigative effowould hardly serve any useful

purpose. Crime statistics also depict the picturalistribution of crimes in different
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areas, regions, and locations. It must, howevestaed that mathematical accuracy of
crime figures at a given place and time is rathiicdlt to ascertain. The statistics only
present an over-all picture of incidence of crinmel anake it possible to compare the

crime rate at regional, national and internatideag|”.

Speaking about the importance of periodical stasistecords of prisons and prisoners

Benthanobserved:

“The ordering of these returns is a measure of leteuse in furnishing data for the
legislature to work upon. They will form togethekiad of political barometer by which
the effect of every legislative operation relatioghe subject may be indicated and made
palatable. It is not till lately the legislatorsveathought of providing themselves with
necessary documents.

Thus, it would be seen that crime statistics mgteva useful guideline for the
legislators and criminal law administrators to figlyainst criminality and find effective

anti-dote of crimes.

Pointing out the significance of statistical dataasime and criminal€dwin Sutherland
observed that, “these statistics are sometimesilhgetilized in the formulation of social
policies and theories of criminality. Besides,lgcaprovides valuable source-material for
crime investigators. The social information congginin them forms the basis of
extensive research in the field of criminologyihe absence of statistical record of crime
it would become virtually impossible to form anylidaopinion about the crime picture in

a given place”.

7.2. Sources of Crime Statistics:

Available statistics of crime may broadly be clésdi into two major categories, viz.,
serious crimes and minor crimes. Serious crime®igdly cause greater alarm in the
society and huge revenue loss to the State sutéixasvasion, bank frauds, scams etc.
The minor offences, on the other hand, are lessalg and are generally viewed mildly

by the society.
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Considered from the point of view of different agess connected with the
administration of criminal justice, criminal stdits may be placed under three broad
heads, namely:

(1) Police statistics;

(i) Judicial statistics or Court statistics; and

(i)  Penal statistics.

Police statisticsare primarily concerned with the number of crimegorted, the
number of persons apprehended and the number afaefé cleared or accounted for by
the arrests made.

Thejudicial or Court statisticsare concerned with the number of offences prosecilite
number convicted and the method of procedure abb in determining guilt, the
number not convicted and the stage at which cases dropped. These statistics also
account for the number of convictions and the tgpesentences imposed upon guilty

persons.

Penal statisticscomprise the details of different types of cusabdmneasures, the
characteristics of inmates, time spent in custodynber of escapes and offence-wise
number of recidivists.

It may be stated that equally important is the adgaost-correctional criminal behaviour
but it is practically not feasible to follow up tlp®st-release conduct of the convicted
offenders. But the Government should at lest mdfate to collect the statistical data
concerning repletion of crimes which may help tloenaistration in suitably dealing
with the habitual

7.3. Reasons for Unreliability of Crime Statistics

The magnitude of the problem of various forms a@ferin a particular country can be
ascertained after an analysis of the criminal #tiaf. But the fact remains that these
statistics deal mainly with recorded crimes. It tiserefore, not possible to detect all

criminal acts committed by people in a countryislfor this reason that it is generally
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believed that statistics of crime and criminal arest deceptive of all the statistics and

hardly present a true picture of crime positionrm8mf the reasons generally attributed to

unreliability of crime statistics are as follows:

1. The concept of crime being dynamic, it is diffictdtdetermine the quantum

2.

of crime with accuracy.

Quite a large number of crimes committed remainetected, there are
others which are detected but not reported and meorg are reported but not
recorded. There are several reasons for not regactrimes. The offence may
be considered trivial; the police-post might be tao away; one sincerely
wants that the culprit should be punished but hg agprehend harassment
from him or he may not be wiling to go through thenbersome process of
criminal trial or he or she may feel embarrassedinacase of sex offences.
The victim may also not be interested in reporngne because he may not

have confidence in the criminal justice system.

3. At times, there is a deliberate non-registratiborimes because lesser number

of crimes projects a better image of police perfamoe.

. Quite a large number of crimes are lost betwaeast and prosecution and

many more are lost between prosecution and conwickxplaining this point
further, Leon Radzinowicz observed that crimesyfidtought out into the
open and punished, “represent not more than fifpegrcent of the great mass

actually committed”.

. The crime statistics at different places do prassent a true picture of volume

of crimes because of the socio-economic differerened variations in the
criminal law. The behaviour which may be a crimeoaé place may not be
necessarily so in another place or time. This redldbe significance of crime-
index for the purposes of comparison. It is prifyafor this reason that
comparisons of the crime rates of various countaies seriously limited by

wide variations in their national legal systems.

. The crime figures for the purpose of comparisanmesto be stated in proportion

to population or some other base and as E.H. Satiterightly points out,
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determination of this base is often difficult. Taecuracy of population figures
is equally a matter of doubt and suspicion.

7. The judicial statistics or the statistical daiaen by law courts regarding
number of convictions do not generally tally witietstatistics of prisoners
compiled by prison authorities because all conerddi do not necessarily
result into imprisonment. Many of the convicted quars are let off after
admonition or fine or released on probation or [garor booked to a
correctional institution.

8. The prison statistics often give a distorteduypi of criminality. They are least
reliable to be used for appreciating the magnitoidigne real crime problem or
the types of crimes committed, or the types ofrutrs booked for crimes. In
fact, they are simply indicative of the persons vane institutionalized rather
than having any bearing upon actual number of @iorecriminals. Moreover,
these statistics are reflective of why people anegbt and prosecuted rather

than of why they commit crimes, which is the celnteancern of criminologist.

It would thus appear that accuracy of crime-stagstlepends, by and large, upon the
societal reaction towards different crimes and ltlhaesty, efficiency and working of
Police Department and other investigating agenc@sme being concerned with
behavioural patterns, accuracy of crime figures msyth. Statistics, therefore, depict only
a general picture of criminality at a given placedatime. Commenting on the
unreliability of crime statisticsB. Wehnerobserved that, “unreported crimes vary
between a minimum of twice and maximum of four-tintke number actually shown in

criminal statistics”.

Unit Summary:

Lawyers and criminologist have searched for a systé grouping the many types of
crimes into coherent, rational categories for pagsoof studying them from both a legal
and a criminological perspective. Such categoratiare called typologieBlue-collar
crimeis any crime committed by an individual from a EBwsocial class as opposed to

white-collar crime which is associated with crin@ronitted by individuals of a higher

133



social class. Juvenile delinquency refers to crahacts performed by juveniles. Crime
committed by young people has risen since the mehtieth century, as have most types
of crime. There are several theories which try xpl&n the delinquency conduct in

young offenders. Low intelligence, impulsivenesdd damily background are other

factors that contribute to juvenile delinquency.

Organized crime or criminal organizations are gso@p operations run by criminals,
most commonly for the purpose of generating a naggtrofit. The act of engaging in
criminal activity as a structured group is refertedn the United States as racketeering.
Another use of the term "criminal organization"sgiin human rights law and refers to
an organization which has been found guilty of esnagainst humanity. The drug-crime
category encompasses a range of offenses connedtedthe use, transportation,
purchase, and sale of illegal drugs. lllegal dragsrelated to crime in multiple ways.
Organized crime reaches into communities and rlives by driving other crime and
instilling fear. It manifests itself most graphigaln drug addiction, sexual exploitation
and gun crime. Money laundering is any action takeoonceal, arrange, use or possess
the proceeds of any criminal conduct. Internetteglacrime is a term used to describe a

range of different crime types that are committethoilitated online.

Corporate crimerefers to crimes committed either by a corporatignindividuals that
may be identified with a corporation or other bess entity. The concept of state-
corporate crime or incorporated governance referscrimes that result from the
relationship between the policies of the statethrdolicies and practices of commercial
corporations. The political-crime category contabwh crimes by the government
and crimes against the government. Political goatgivate political criminals. The
international crimes are the major criminal offens®e designated byh'e community of
nations’ for the protection of interests common to all hankénd. Hate crimes occur
when a perpetrator targets a victim because obhlger membership in a certain social
group, usually defined by racial group, religioexsal orientation, disability, ethnicity,

nationality, age, gender, gender identity, or peditaffiliation.
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Computer crimg generally refers to criminal activity where arguuter or network is the

source, tool, target, or place of a crime.

Crime statistics are the indices of intensity amas recorded annually in a particular
country, region or place. It reflects upon the adgagg or descending trends in crime and
also gives information as to how new forms of criane emerging and the old ones are

disappearing or assuming new dimensions.

Review questions:
1. Define crime statistics. How far they are indicatf the crime

incidence in a country?
2. What are the different sources of crime statigtics

3. What are the reasons for the unreliability of cristegistics?
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UNIT-IV
VICTIMS, VICTIMIZATIONS, VICTIMOLOGY AND
RESTORATIVE JUSTICE

Introduction

Thirty years ago, it would have been difficult tavie found any criminological agency
(official, professional, voluntary or other) or easch group working in the field of
victims of crime, or which considered crime victims having any central relevance to
the subject apart from being a sad of the actwitgter study-criminality. To officials the
victim was merely a witness in the court casegsearchers either the victim was totally
ignored or was used as a source of information tabome and criminals. Until very
recently there was a striking lack of informatiobhoat victims, and even now the
knowledge is sketchy, limited to certain crimes aftén to certain types of victim. This
ignorance is astonishing when one considers thatctiminal justice system would
collapse if victims were to refuse to cooperatem8ovictims have found that their
treatment by the officials in the criminal justieystem-the police, lawyers, court
officials, judges and compensation boards,-to be s$tressful, demeaning, unfair,
disregarding of their feelings, rights needs andrasts. Some times they see the system
as a second victimization which can be more unplgahan the original crime. In such
cases they may well choose not to report or to e@dp in the future; their experiences
may also affect their friends and family, and ettes general public, spreading a general
reluctance to cooperate. This syndrome is best kniomwrape cases but also exists in
other areas (Katherine s. Williams, 2001).

As a method of countering the problem of crime afiddealing with the numerous
victims left in their wake, criminologists turn tthe study of victims and their
relationship to the criminal act. While caring amterstanding the pain and anguish of
the victim and their circle of social influenceakessential, as is providing treatment and
counseling, criminologists now view the role of thietim in the criminal process as

imperative to understanding crime itself. Studyargl researching victimology helps in
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gaining a better understanding of the victim, a#l a& the criminal, and how the crime
may have been precipitated.

Objectives:
By the end of this Unit the students will be ableat

» Realize the importance of victim’s role in the amad justice system.

» Define the key terms victim, victimization and viablogy.

> Explain the theories of victimization and the cqgutoaf victim blaming.

> ldentify the scope and concerns of the sub-brafchiminology called
‘victimology'.

Sectionl.Crime Victims

A victim of a crime, or crime victim, is in criminology and criminal law, the identifiie
person who has been harmed individually and direloyt the perpetrator or defendant,
rather than merely society as a whole. Howeves iy not always be the case, as with
victims of white collar crime, who may not be clgadentifiable or directly linked to the
crime, and are often denied their status as vichynthe social construction of the concept.
(Croall, 2001).

1.1 Types of Victims:
The term ‘crime victim’ refers to any person, graupentity who has suffered injury or loss
due to illegal activity of someone. The harm canpbgsical, psychological or economic.
Such a person may be calletpemary victim of crime’. Besides, there are alssetondary
crime victims who suffer harm or injury as a result of injuryl@rm to the primary crime
victim. For example, the children of a raped woneara battered woman suffering from

lack of paternity and are secondary victims.
» Society as Crime Victim:

There is one strain of thought that society itgethe victim of many crimes, especially such
homicide felonies as murder and manslaughter. S&giment has been espoused by many
lawyers, judges, and academics. Some district ragysr feel they represent all of society,

while some feel they are the lawyer for the crimetim. John Donnewrote that when one
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hears a funeral bell, one should not wonder "fopbmvithe bell tolls," because "it tolls for
thee," meaning that a part of everyone dies whenpamnson in society dies. In other words,

crime is harm to society.

Von Hentig(1948) carried the work dflendelsorfurther and placed victims iive main
categories as follows:
* Theinnocentwho fell a victim in crime being in the wrong péaat the wrong
time.
* Thedepressiveypes who are an easy target, being carelessresu$pecting.
 Thegreedytype who are easily duped because of craze for ynane easy gain.
 The wanton type who are particularly vulnerable to stressédife such as
juvenile victims.
*  Thetormentor type who is the victim of attack from the targethoé/her abuse

such as battered women.
1.2 Psychological Consequences affecting Crime Victims:

Emotional distress as the result of crime is améog theme for all victims of crime. The
most common problem, affecting three quarters cimis, were psychological problems,
including: fear, anxiety, nervousness, self-blasreger, shame, and difficulty sleepifl.
These problems often result in the developmenthobrdic PTSD (post-traumatic stress
disorder). Post crime distress is also linked @ existing emotional problems and socio-
demographic variables. This has known to becomeadihg case of the elderly to be

more adversely affected. Victims may experiencedhewing psychological reactions:

+ Increase in the belief of personal vulnerability.
« The perception of the world as meaningless andnpcehensible.

- The view of themselves in a negative light.

The experience of victimization may result in aer@asing fear of the victim of the

crime, and the spread of fear in the community.

1.3Reluctance of Victims to Report Crimes:
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The reluctance of victims to report cases to tHe@aemains an issue to be probed in by

victimologists. Some of the reasons for non-repgrof crimes are:

1.

6.
7.
8.

People’s apathy and attitude of indifference;

2. The effect of crime being insignificant or petty
3. Identity of the offender being unknown;

4.
5

. Social and public indignation, particularly iases of rape, illegal abortion and other

Apprehension of threat or harassment from tieritu

sexual offences;
Considerable loss of time, money in prolongewhical litigation;
Reluctance of witnesses to testify or possibdittheir turning hostile;

Lack of faith and confidence in police action.

Needless to say that apathy of victims to repoairesd the offender encourages criminality.

Therefore, victimologists should concentrate thebfgms which hinder victim’s approach

to the agencies of criminal justice system for esdal of their woes and sufferings. Since

the ultimate end of penal justice is to protect add to the welfare of the people and

society as a whole, victims’ rights should not obky recognized by the State but they

should be well protected by the law and victimsvaes should be further extended. The

emergence of compensatory jurisprudence is indeeel@me step from the point of view

of human rights philosophy.

Review Questions:

1. Define a victim of crime. What are the affects ofie on the
victim?
Discuss different classes of victim.
Why are some victims never resort to seek justioe fthe law enforcement

mechanism?

140



Section.2. Victimization

2.1. Definition and Nature

The noun "victimization" has two meanings, "anthett exploits or victimizes someone"
and "adversity resulting from being made a victifdictimization, N.d). Despite these
two descriptions of the same word, both illustrdte problem of victimization. One of
the most controversial sub-topics within the breoadeic is victimization. The concept
of "victim-proneness" is a "highly moralistic way assigning guilt" to thevictim of a
crime, also known asgictim-blaming. Victim blaming is holding the victims of a crime,
an accident, or any type of abusive maltreatmebetentirely or partially responsible for
the unfortunate incident that has occurred in thié#, often when the victim had
performed no actions to facilitate the incidentisltalso about blaming individuals for
their personal distress or for social difficultieather than the other parties involved or

the overarching social system in place.

There have been some studies recently to quahgfydal existence oictim-proneness.
Contrary to the urban legend that more women greatevictims, and thus more victim-
prone than men, Actually men in their prime (28#byear old males) are more likely to
be victims of repeated crimes. While each studyl us#erent methodology, their results
must be taken seriously and further studies areanted.

The study of victimology may also include the "oawdt of victimhood,” wherein the
victim of a crime reveals in his status, proclaignithat self-created victimhood
throughout a community by winning the sympathy ffessionals and peers. In the case
of juvenile offenders, the study results also shbtat people are more likely to be
victimized as a result of a serious offense by smmethey know; the most frequent
crimes committed by adolescents towards someong khew were sexual assault,
common assault, and homicide. Adolescents victimgizpeople they did not know

generally committed common assault, forcible carent, armed robbery, and robbery.

One particularly well known example of a class ratréased risk to varying forms of
attacks is the prostitute. These people have beewrk anecdotally to have an
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abnormally high incidence of violent crime, and lswtimes go unresolved frequently.
Victimological studies of the matter might investig current societal mores
(expectations, roles, social status), legal statugprostitutes, typical working/living
conditions, statistical analysis of the actual @ased risk and secondary risk factors, and
the economic activity of a prostitute. Another exdenis when the victim actively
precipitates or initiates the crime scene, for ganby starting a fight or baiting another
individual.

2.2. Theories of Victim Blaming:

These theories explain the universal rejectionictims. There appears to be resistance to
believing the innocence of victims. People feepleds and vulnerable when exposed to
senseless violence and need to find rational eafitams for the incident. Blaming the
victim helps by providing an explanation. Peoplsoahave an irrational fear of

contamination by the victim. Rejection of the wictbecomes a defensive maneuver.
2.2.1. Just-World Hypothesis:

It has been proposed that one cause of victim-lolgns the "Just World Hypothesis".
People who believe that the world has to be faiy fivad it hard or impossible to accept a
situation in which a person is unfairly and badlyrth This leads to a sense that,
somehow, the victim must have surely done 'somgthon deserve their fate. Another
theory entails the need to protect one's own sehse/ulnerability. This inspires people
to believe that rape only happens to those whordes® provoke the assault (Schneider
et al., 1994). This is a way of feeling safer.hi¢ potential victim avoids the behaviors of
the past victims then they themselves will remaife @nd feel less vulnerable. A global
survey of attitudes toward sexual violence by tHeb&@ Forum for Health Research
shows that victim-blaming concepts are at leastiglyr accepted in many countries. In
some countries, victim-blaming is more common, amanen who have been raped are
sometimes deemed to have behaved improperly. Gfiesg are countries where there is

a significant social divide between the freedomsl atatus afforded to men and
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women.This theory dates from very ancient timeg Ibiiblical Book of Job offers a

canonical exploration of it.

Supporters of this view (once referred to as "Jobtaforters"™) must perforce accept that
to do otherwise would require them to give up thmslief in a just world, and require
them to believe in a world where bad things — sashpoverty, rape, starvation, and
murder — can happen to good people for no goodnedehe cognitive dissonance in

doing this becomes too great, and results in viktiaming.
2.2.2. The Assumptive World Theory (Invulnerability Theory):

This theory refers more particularly to the crinfeape. The invulnerability theory states
that rape victims are a glaring reminder of our ominerability. No one likes to think
they could loose control over their own body oe.liBy deciding a rape victim did
something concrete to deserve the assault thewarseneates a false sense of safety. If
they can avoid doing that particular thing or actihen they create the illusion of

invulnerability for themselves.

According to the World Book Encyclopedia 2007 erftyy "Rape"” only 2% of accused

rapists are convicted. In contrast FBI studiesdatdi that only 2% of all rape reports are
false. "Low conviction rates result from insuffioteevidence to prosecute, dismissal of
trial due to technicalities and reluctance of widdito testify. For these reasons, low
conviction rates do not imply false reporting”. Aoding to The New Encyclopaedia

Britannica, rapists also have high acquittal rates to the fact that there are often no
witnesses to the crime. A recent poll found thahied of respondents believe women
who flirt are partially responsible for being rap@lape Crisis Information Pathfinder,

2009).

2.3. Victimization and Its Effects:
Victimization is a highly complex process encompags number of possible elements:
The first element (often referred to as ‘primary victimization’) cgmises whatever

interaction may have taken place between offenddractim’ during the commission
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of the offence, plus any after effects arising frtms interaction or from the offence
itself.

The second element encompasses ‘the victim’s’ i@adb the offence, including any
change in self-perception that may result fronpltis any formal response that s/he may
choose to make to it.

The third element consists of any further interactions that may tplkeee between ‘the
victim’ and others, including the various crimirjaktice agencies with whom s/he may
come into contact as a result of this response. r@Vit@is interaction has a further

negative impact on the victim, it is often refertedas ‘secondary victimization’.

2.3.1. Primary Victimization and Its Consequences:

With regard to the ‘primary victimization’ phase tife process, it may be helpful to
begin by distinguishing between the ‘effects’ onsequences that are known to result
from crimes of different kinds and their ‘impact @ictims themselves. It is a relatively
straightforward task (see e.g. Newburn, 1993) enifly and categorize the different
types ofeffectswith which various crimes may be associated, ebeugh in practice
(and patrticularly from the victim’'s own perspecdivie may be much more difficult to
compartmentalize them in this way. Certain crimagié physical effects, which are
likely to involve some degree of pain and suffefiagd may also entail loss of dexterity,
some degree of incapacity and/or possible temparapermanent disfigurement. Many
crimes also have financial effects, which may bthegi direct — where they are
attributable to the theft of or damage to property indirect. Very often crime can result
in additional costs that might be incurred, for mpée, in seeking medical treatment or
legal advice, or loss of income as a result ofnaliteg to the crime and its aftermath, or

possible loss of future earning potential.

Certain crimes can also have psychological and iemadteffects upon victims including
depression, anxiety and fear, all of which can eshlg affect their quality of life.
Finally, though it is often overlooked, crime calscaadversely affect victims’ social
relationships with family, work colleagues and fids. In principle, at least, it should be
possible to quantify most of these effects reasignaltyectively, though in practice it is
methodologically very difficult to do this (see Margg, 1991: 387-402), particularly in
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the case of those effects that do not have dineah€ial consequences. The measurement
of any emotional effects is particularly problernatiot least because both the emotional
experience itself and the extent to which peopk waitling and able to discuss it are
themselves highly subjective and, to some extemtumlly specific (see Wortman,
1983).

One additional general observation is that thecefté crime specifically on victims’
social relationships with family friends and asates has largely been neglected by
researchergyr if acknowledged has been treated merely as gecasf the psychological
effect of crime. This is somewhat surprising asneriand its aftermath are known to be a
stressful experience for victims, and social relahips are also known to be adversely
affected by stress of different kinds.

2.3.2. Victims’ Responses to Victimization:

Having discussed the effects of crime and its irhpacdifferent categories of victims,
we will now examine the way victims respond to theitial victimization and its impact.
These responses may take a number of differentsfamoluding the possibility of
changes in the attitudes and behaviour of themijctihanges in the victim’s own self-
perception and even self-identity, and attemptslimt support or reactions from others
including formal agencies such as the police aedcthurts. Once again we will consider
each of these in turn. It is reasonably well essabl that being the victim of a crime is
frequently associated with attitudinal changes.tixis of violence and victims of
burglary are especially likely to be worried abolibse particular categories of crime,
respectively, though they are also significantlyrendikely than non-victims to be
worried about all other conventional categoriescome as well. Victims of motor
vehicle crime, on the other hand, tend to be rathere specifically worried than non-
victims about these particular crimes, but are anfrginally more concerned than non-
victims about other types of crime. Victims of caenare also more likely than non-
victims to perceive that they are at risk of beiugtimized in the future, and once again
the general pattern for different offence typediieadly comparable to that described
above. Moreover, victims of violence and burglarg also far more likely than non-

victimsto be afraid of walking alone in the area afterkdand to feel insecure when
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alone at home during the night, whereas victimsofor vehicle crime do not feel any
less safe than non-victims in either respect.

In terms of behavioural changes, such evidencéhe® tis mostly relates to the more
serious kinds of conventional offences and is nydialsed on intensive interview studies
involving victims of more serious forms of violenaecluding rape. Shapland et al.
(1985), for example, found that 14 per cent ofimstexperiencing some form of assault
responded by going out much less frequently thaioreethe offence. Rape victims
appear to be particularly likely to undergo majehavioural changes including moving
house or changing jobs. Williams and Holmes (19&%)example, found that one in four
victims identified in a sample drawn from policecoeds moved house following the
assault, while Burgess and Holmstrom (1976) fourat just under half of their small
sample of rape victims (19 out of 45) had changdxs jwithin six weeks of the attack.
Other behavioural effects include withdrawal frootial contacts and drug or alcohol
abuse (Peters et al., 1976; Herman, 1981; Bri&&4 1all cited in Newburn, 1993).

With some types of offences the behavioural consecgs can be even more severe. This
is particularly true of crimes involving seriousygital or sexual abuse that is directed
against child victims. In both instancéisere is evidence that a cycle of abuse may be
instigated, whereby some of those who have beetimized as children go on to
perpetrate the abuse against succeeding generatioristims. Indeed, this is another
illustration of the fact that, in reality, victimend offenders often belong to overlapping
categories rather than the mutually exclusive catmpghich they tend to be assigned by
popular stereotypes. More generally, another belaai response that is not restricted to
a particular category of offence types is for thetim to engage in direct retaliatory
action against the offender or suspected offenddre(s, 2000). While such behaviour
may be relatively uncommon, it, too, serves asmairrder that we should not rush to
dichotomize too rigidly between victims and offerslerhen considering how each needs
to be dealt with.

Quite apart from any direct behavioural consequeitcmight have, however, one of the

most important issues when considering the impéca specific criminal offence is

whether it causes the person(s) against whom direxted to think differently about
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themselves. Does it result in them seeing themsedséa victim’ and actively seeking to
assume the identity and status of a victim, withttedt entails, or not? And, if they do
seek such status, will it be conferred on them hgs¢ who have the power to

authoritatively bestow it?

Becoming a victim, in other words, is a social @exthat starts with a criminal offence
but also requires a cognitive decision by the p#i®oagainst whom it is directed to see
themselves as, and assume the status of, victirpara®f their strategy for coping with
it. Not everyone who has been offended against melessarily regard themselves as a
victim. Some, for example, may not recognize thetythave in fact been offended
againstThis could be because the crime itself might notventionally be recognized as
such, as in the case of ‘corporate manslaughterit @ight be that the behaviour in
guestion forms such in intrinsic part of their exday experience that the person against
whom it is directed does not consider it to be arahor even abnormal. Children who
have been sexually abused by a relative, for exanmpay not appreciate at the time that
they have been victimized. Similarly, women who eveaped by their husbands or
beaten by their partners were not, until relativedgently, encouraged to think of
themselves as victims of criminal offences. Othm@y consciously reject the victim
‘label’, either because they consider it to be pEjoe or because they prefer to pursue or
promote other ‘coping strategies’. Some of thoseo wtork with women who have
experienced rape or domestic violence, for examipdee deliberately renounced the
‘victim’ label and prefer to use the term ‘survigbr Still others may consider a
potentially victimizing incident too trivial to bbér about or would prefer to deal with it
themselves. For example, over half (55 per centfhoke who had experienced a
potentially victimizing incident over the previod2 months reported that they did not

want any help or support in dealing with it (Maguand Kynch, 2000: 8).

2.3.3. Secondary Victimization
Assuming that a person who has been offended dgdmess actively seek to be
recognized and treated by others as a victim,whllsnormally set in motion a range of

other processes over which the victim has littlenorcontrol. These processes may or
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may not result in victim status being granted bugn where successful, they may inflict
additional costs and further hardship on the vicanconsequence that is often referred to

as ‘secondary victimization’.

A careful analysis of the victimization process nhajp us to identify an additional range
of criteria by which we may seek to assess theopmdnce of various victim-focused
measures (including restorative justice) that aesighed to alleviate the harmful
consequences of victimization. The most obviousheke concern the extent to which
they are capable of addressing the following kioflsarm that may result either directly
or indirectly from the commission of a criminal efice:

* Financial loss or additional short or longer texaonomic hardship;

* Physical harm including pain and suffering plag bonger term incapacity;

* Short and longer term psychological and emotieffigicts;

» Damage to social relationships, particularly thos/olving the victim and other family
members, colleagues and acquaintances but alsalinglthe offender where known to
the victim;

* Subjective impact of any of the above from thetimi’s own standpoint;

* Any longer term legacy including feelings of ingdty, concern about crime in general
or fear of being (re-)victimized;

* Any negative consequences that might be assdomth a person’s self-perception as a
victim;

» The negative consequences associated with asybe@secondary victimization’.

Review Question:

1. What do you understand by victimization? Discussthieories of
victimization.

Write short notes on the following:

a. Victim proneness
b. Primary Victimization

c. Secondary victimization
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Section.3. Victimology

3.1. Definition and Scope
Victimology in a broader sense describes the stiigheople who have experienced any of
the wide range of victimization experiences frorg ane of the following perspectives: the

victim, the offender, family and society.

Victimologyis the study of victimization, including the retatiships between victims and
offenders, the interactions between victims and dfiminal justice system that is, the
police and courts, and corrections officials -- #imel connections between victims and other
societal groups and institutions, such as the medaisinesses, and social movements
(Andrew Karman, 2003). Avictim of a crime( or crime victin) is in criminology and
criminal law, the identifiable person who has béammed individually and directly by the
perpetrator or defendant, rather than merely spasta whole. However, this may not
always be the case, as with victims of white cokkaime, who may not be clearly
identifiable or directly linked to the crime, anceaften denied their status as victims by the
social construction of the concept. (Croall, 20049t all criminologists even accept the

concept of victimization or victimology.

The aim of victimology as a science is to help ssufferers of crime and remove the social
confusion by addressing to the problems of victmhsrime. It is a relatively new area
which is considered as a field of specializatiorthiwi criminology. In other words,
criminology encompasses within it the study of lavaking, law-breaking and societal
reactions to law-breaking whereas victimology forangart of specialized study in the field
of societal reaction to law-breaking. Thus it haet generally accepted that criminology
comprises four sub-fields:

1. Penology and the sociology of law;

2. Delinquency;

3. Comparative and historical criminology; and

4. Victimology.

Victimology as a branch of criminology encompagbesstudy of the following:
1. Victimization;
2. Victim-offender relationships;
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Victim-criminal justice relationships;
Victim and the media relationship;
Victims and costs of crime;

Victims and societal reactions; and

N o o b~ w

Compensatory remedy for victims.

3.2.  Victimology and Its Variants

Victimology as a field of study is a recently deytd sub-discipline of criminology.
Whereas the latter is very broadly concerned wiid $tudy of crime and criminals,
victimology focuses equally broadly on crime ansl victims. As within criminology
itself, however, individual victimologists have tid to focus on very different sets of
issues, as a result of which a number of variantSinvthe sub-discipline may now be
differentiated.

The position within victimology is further complieal by the fact that the academic
study of victimology is closely intertwined withand is consequently almost impossible
to disentangle from — the equally diverse philosephand practices that have been
adopted by various sets of activists who have cl@amagd the cause of victims (Fattah,
1989). In this section, three principal variantshivi the field of victimology — positivist,
radical and critical victimology — are briefly deib@d and linked with the discrete
tendencies within the diverse victims’ movementhwithich they are most closely
associated.

3.2.1. Positivist Victimology

Positivist victimology, like its counterpart in orinology (see Cavadino and Dignan,
2002: 49) is influenced by the view that crime,ngovith all other natural and social
phenomena, isausedby factors and processes which can be discoveresciapntific
investigation. But whereas positivist criminologisattribute the causes of crime to
various forces (including environmental and gengtators) that act upoaffendersand
are beyond their control, early positivist victiragists were interested in the possibility
that certairvictimsmight in some way contribute to their own victintioa. Von Hentig
(1941, 1948) and Mendelsohn (1956, 1974), for exampere interested in observing
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and identifying regularities or non-randomized gats of victimizing events, and in
linking these to particular types of victim who éduhen be categorized within various
typologies.

For instance, victims were classified accordindnéav ‘victim prone’ they were, in von

Hentig's case, or even (and far more controvesgiasiccording to the degree of
‘culpability’ exhibited by the victim, in Mendelsbo’s case. The influence of positivist
victimology can be discerned at the policymakingelewith regard to both the

development and deployment of victim survey techegjand also the launch of official
campaigns to encourage victims who may be susdeptitvarious types of victimization

to take steps to reduce the risks involved.

A major weakness with positivist victimology, hovesy is that it assumes that the
identity of victims is self-evident, since it isiked to the harm that they have sustained
and the fact that their status is defined and neizeg by the criminal law. Thus, there is
a tendency to concentrate almost exclusively omimg of conventional interpersonal
crimes, particularly those involving violence anegatory attitudes towards the property

of others.

1.2.3. Radical Victimology
Radical victimology likewise resembles its crimiogical counterpart in rejecting the
theoretical underpinnings of positivist victimologynstead of seeing victimization as a
product of the personal attributes of individuattims, early radical criminologists such
as Quinney (1972) drew attention to structural dextrelating to the way society is
organized, and also the role of the state itsedl #me legal system in the social
construction of both victims and offenders. Viewsam this perspective, the definition
and identity of victims is far from self-evidentnse it extends to those who are
oppressed, and thus victimized, both by ‘the powerand also by those who act on
behalf of the state, including the police and odiomal agencies. For many radical
criminologists (see, for example, Taylor et al.739Platt, 1975; Pearce, 1976), such
insights resulted in a tendency to see offendetseaprincipal victims of state oppression

and to downplay or ignore altogether those who wertirn victimized by them. For
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others, including a group who became known as ceddeft realists’ (see, for example,
Lea and Young, 1984, Young, 1986) the findingshef first British Crime Survey alerted
them to the fact that most predatory crime wasctiek not against the wealthy
bourgeoisie but against the poorest members oeowho tend to live among those
responsible for such crime. Other radical victingits have been motivated less by
empirical findings than their own normative predilens. Robert Elias (1985) for
example, sought to place a human rights perspeactiviie victimological agenda. His
aim was partly to devise a more objective and lpasochial criterion by which
victimization might be defined and measured, antlypto mobilize support in favour of

measures ‘to relieve human suffering’ on the pavicims.

This realignment within the field of radical victology is also reflected in certain
specific tendencies within the wider victims’ movem At a political and policymaking
level the concerns of new left realism were mirdoe a commitment to improving the
lot of ‘ordinary’ victims without necessarily adapg the highly repressive responses
towards offenders that are associated with morsarwative law and order advocates. At
a practitioner level, the quest for a human rigigproach was manifested in a search for
more constructive ways of dealing with both victiared offenders that sought as far as
possible to meet the needs and interests of bdths,Tcertain strands within radical
victimology are reflected in more liberal approaxhgth regard to penal policy, such as
the promotion of state-funded compensation schensepport for restitution or
compensation for victims by their offenders andreaéempts at reconciliation (see also
Karmen, 1990: 8). In this respect, some of theygaubgenitors of the restorative justice
movement espoused aims that were certainly consistéh, even if they were not

directly inspired by, some of these developmenthiwiradical victimology.

However, radical victimology has in turn been cr#ed for its partial and incomplete
portrayal of the processes of victimization sintéends to confine its analysis to the
impact of social class relationships while neglegtother factors such as gender, race
and age (Jefferson et al., 1991; see also MawbyVdalilate, 1994: 16). Attempts to

overcome these limitations have drawn on two mairsectives: the first derived from
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an approach within critical criminology that is kmo as ‘symbolic interactionism’ (see
e.g. Miers, 1989, 1990a); and the second from festaccounts (see e.g. Mawby and
Walklate, 1994). Despite the differences betweeemth both approaches have
appropriated the label ‘critical victimology’, wliicrepresents the third main variant
within the field of victimology.

3.2.3. Critical Victimology

For David Miers, the key questions for a criticaitimology are ‘who has the power to
apply the label?’, and ‘what factors are significam determining whether or not to
bestow it?’ While acknowledging that such questiceresent an advance on positivist
victimology by emphasizing the contingent and aallly specific nature of our
assumptions about who victims are Mawby and Wadkiktt not accept that it takes us far
beyond the portrayal provided by radical victimastg. This is mainly because it fails to
explain how those labels are constituted and why that certain conceptions of who,
really, are the victims, come to prevail at diffgrémes and in different sets of social and
political circumstances. Mawby and Walklate (198#mselves have been inspired by a
feminist perspective rather that one derived frgqmisolic interactionism as in David
Miers’s case. Although not initially directly comoed with criminal victimization per se,
feminism did highlight the importance of neglectssues such rape, sexual harassment,
domestic violence and child abuse. It also drewndsittn to an additional pervasive
mechanism — patriarchy —which, like social clasdp$ to shape both the process and
pattern of victimization and also our ability orlkmigness to recognize them for what
they are. It is by no means the only one, howeRece, for example, is another factor
that, like gender, is implicated in the proceswiofimization and, through its effect on
social attitudes, one that may also obscure theseepsesinless and until they are
revealed by campaigners, social commentators ahdr adbpinion formers. Critical
victimology has highlighted the importance of higtal and cultural contexts in shaping
both victimizing practices and our sensitivitiesvewds them. Even more importantly,
perhaps, critical victimology should alert us te flact that concepts such as ‘victim’ and
‘victimization’ are contested and, being historigadnd culturally specific, are both

malleable and far from universal. It is also waquthinting out that, perhaps because of the
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sympathy that it evokes, the image of ‘the victiim’ capable of being invoked and
sometimes even manipulated or exploited, whethsetee the interests of victims per se,
particular groups of victims or even other objeesivaltogether. We will come across
examples of all of these tendencies in the two wapthat follow, which examine

‘victim-focused policymaking’.

Review Questions:

1. Define victimology. What are the sub-fields of uablogy?

Discuss the scope of victimology.

Section. 4. Restorative Justice

Restorative Justiceis a theory of criminal justice that focuses oimer as an act against
the individual or community rather than the st&elog between the offender and the
victim is crucial to restorative justice. The perseho has harmed takes responsibility for
his/her wetion and the person who has been harmey take a central role in the
process, in many instances receiving an apologyepatation directly or indirectly from

the person who has caused them harm.
4.1. Definition of Restorative Justice

"Restorative justiceis a broad term which encompasses a growing sowakment to
institutionalize peaceful approaches to harm, nobksolving and violations of legal and
human rights. These range from international pea&erg tribunals such as the South
Africa Truth and Reconciliation Commission to inatiens within the criminal and
juvenile justice systems, schools, social serviee&l communities. Rather than
privileging the law, professionals and the stagstarative resolutions engage those who
are harmed, wrongdoers and their affected comnasnith search of solutions that
promote repair, reconciliation and the rebuildinigrelationships. Restorative justice

seeks to build partnerships to reestablish muesgdansibility for constructive responses
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to wrongdoing within our communities. Restoratipp@aches seek a balanced approach
to the needs of the victim, wrongdoer and commuthitgugh processes that preserve the

safety and dignity of all."

Restorative justice is a theory of justice that Bagizes repairing the harm caused or
revealed by criminal behaviour. It is best accost@d through cooperative processes
that include all stakeholders. Restorative justisevery different from either the
adversarial legal process or that of civil litigati "Court-annexed ADR (Alternative
Dispute Resolution) and restorative justice coubd Ipe philosophically further apart”
because lawyers seek to reduce issues betweerdeféeand victims to only legally
relevant ones and to protect their offending cliamhereas restorative justice seeks
"expanding the issues beyond those that are legaliyant, especially into underlying

relationships.”

Citing Greif, Liebmann has written that

“ a way of looking at restorative justice is to thiokit as a balance between a
number of different tensions:

- a balance between the therapeutic and the rétréonodels of justice
- a balance between the rights of offenders andi¢leels of victims

- a balance between the need to rehabilitate offiesndnd the duty to protect the
public.”

4 .2. Historical Foundations of Restorative Justice

Restorative approaches to crime date back thousanesars.

- In North America, the first traces of restoratiustjce have been attributed
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to the First Nations communities.

« InlIsrael, the Pentateuch specified restitutionpi@mperty crimes.

« In Sumer, the Code of Ur-Nammu (c. 2060 BC) requirestitution for
offenses of violence.

« In Babylon, the Code of Hammurabi (c. 1700 BC) pribed restitution as
a sanction for property offenses.

« In Rome, the Twelve Tables (449 BC) ordered coeddhieves to pay
double the value of stolen goods.

« In Ireland, under the Brehon Laws (first recordedhe Old Irish period)
compensation was the means of restitution for rodstes.

« In Germany, tribal laws promulgated by King CloVigl96 AD) called for
restitutional sanctions for both violent and notem offenses.

« In England, the Laws of Ethelbert of Kent (c. 60D)Ancluded detailed
restitution schedules.

Retributive justice began to replace this systeloviong the Norman invasion of
Britain in 1066 A.D. William the Conqueror's sonemty I, issued laws detailing
offenses against the “king’s peace.” By the enthefl1l1th century, crime was no
longer perceived as injurious to persons, but ratfes seen as an offense against
the state.

4.3.Three principles form the foundation for restoative justice

1. Justice requires that we work to restore those ndwe been injured.

2. Those most directly involved and affected by cristeould have the
opportunity to participate fully in the responséhigy wish.

3. Government's role is to preserve a just public Qraled the community's is

to build and maintain a just peace.
4.4. Applications of Restorative Justice

Restorative justice takes many different forms, &lusystems have some aspects
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in common. In criminal cases, victims have an oppoty to express the full
impact of the crime upon their lives, to receivewaars to any lingering questions
about the incident, and to participate in holding bffender accountable for his or
her actions. Offenders can tell their story of vihg crime occurred and how it
has affected their lives. They are given an opmitguto make things right with

the victim—to the degree possible—through some fofrompensation.

In social justice casesrestorative justice is used for problem solving.these
cases, impoverished people such as foster childrergiven the opportunity to
describe what they hope for their futures and neerete plans for transitioning

out of state custody in a group process with thepporters.

In criminal cases,types of compensation include, but are not limidmoney,
community service in general, community servicec#pe to the deed, self-

education to prevent recidivism, and/or expressiaemorse.

In the courtroom, a case in relation tpetty or first-time offenseway be referred
to restorative justice as a pretrial diversion,hnaharges being dismissed after
fulfillment of the restitution agreemerih more serious casgsestorative justice

may be part of a sentence that includes prison ¢inegher punishments.

In the community, concerned individuals meet with all affected pmtito
determine what the experience and impact of theecivere for all. Those called
out for offenses listen to others' experiences, fpeeferably until they are able to
reflect and feel what those experiences were ferdatimers. Then they speak to
their experience: how it was for them to do whaytldid. A plan is made for
prevention of future occurrences, and for the aftanto heal the damage to the
injured parties. All agree. Community members hoftender accountable for

adherence to the plan.
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Most academic and government definitions of resitagajustice restrict that

definition to those programs that involve an ent¢eubetween the offender and
the victim. Some grassroots organizations, likeNfemnonite Central Committee
Canada, define restorative justice programs lesswba the clientele of the

program is, and more on the programs values. Teansithat programs that only
serve victims (or offenders for that matter), bavé a restorative framework, are
considered a restorative justice program. Rest@aratistice pioneer Howard Zehr
was honored as the recipient of the 2006 Commurfithrist International Peace

Award.

Many Libertarians support restorative justice bsealt is a victim-centric rather

than state-centric approach to law enforcement.
4.5. Programs to Attain Restorative Justice:
Practices and programs reflecting restorative mapavill respond to crime by:

1. Identifying and taking steps to repair harm,
2. Involving all stakeholders, and
3. Transforming the traditional relationship betweemmmunities and their

governments in responding to crime.
The following are some such programs aiming at emguestorative justice.
4.5.1. Victim-Offender Mediation:

Victim-offender mediation, or VOM (also called virotoffender dialogue, victim-
offender conferencing, victim-offender reconcilatj or restorative justice
dialogue), is usually a face-to-face meeting, m phesence of a trained mediator,
between the victim of a crime and the person whmrmdted that crime. This
system generally involves a small number of pgréints, and often is the only
option available to incarcerated offenders, duelitaits on visitors. VOM
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originated in Canada where it formed part of aeraktive court sanction in a
1974 Kitchener, Ontario case involving two accugaddals who met face-to-face

with their many victims.

4.5.2. Family Group Conferencing:

Family group conferencing (FGC) has a much widecleiof participants than
VOM. In addition to the primary victim and offendgrarticipants may include
people connected to the victim, the offender's fammembers, and others
connected to the offender (for example, friendsl professionals). FGC is often
the most appropriate system for juvenile cases,tdufe important role of the
family in a juvenile offender’s life. Examples dfie¢ use of FGC in a juvenile
justice setting can be found in the statutory saheperating in New South Wales
(Australia) under the Young Offenders Act 1997, amdNew Zealand under the
Children, Young Persons, and their Families Aci899The New South Wales
scheme has been favourably evaluated by the Newh S@ales Bureau of Crime

Statistics and Research.

4.5.3. Restorative or Community Conferencing:

Restorative Conferencing has a much wider circlepafticipants than VOM.
Restorative conferences, which have also been dcafkestorative justice
conferences, family group conferences and commuaaitpuntability conferences

originated as a response to juvenile crime (Dodl@39; O'Connell, 1998).

A conference is a structured meeting between offemydrzictims and both parties'

families and friends, in which they deal with thensequences of the crime and
decide how best to repair the harm. Neither a celingsnor a mediation process,
conferencing is a victim-sensitive, straightforwgnblem-solving method that

demonstrates how citizens can resolve their owblpmos when provided with a

constructive forum to do so (O’Connell, Wachtel\achtel, 1999).
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Conferences provide victims and others with an dppdity to confront the

offender, express their feelings, ask questions lzange a say in the outcome.
Offenders hear firsthand how their behavior hasc#fd people. They may begin
to repair the harm by apologizing, making amendd agreeing to financial

restitution or personal or community service wodlonferences hold offenders
accountable while providing them with an opporturit discard the "offender”

label and be reintegrated into their community,oettor workplace (Morris and

Maxwell, 2001).

Participation in conferences is voluntary. Aftersitdetermined that a conference
is appropriate and offenders and victims have agteeattend, the conference
facilitator invites others affected by the incidethie family and friends of victims

and offenders (O’Connell, Wachtel, & Wachtel, 1998)some cases, if a victim

is unwilling to participate in a face-to-face meegti he may make a written

statement to be used in the conference, or a fateaictim may take his place.

The conference facilitator sticks to a simple dcepd keeps the conference on
focus, but is not an active participant. In the feoence the facilitator asks the
offenders to tell what they did and what they widiiaking about when they did it.
The facilitator then asks victims and their farmitgmbers and friends to tell about
the incident from their perspective and how it etiéel them. The offenders' family
and friends are asked to do the same (O’Connelthi¢d & Wachtel, 1999).

In Brazil, a style of restorative conferencing imegd by Nonviolent
Communication has begun to be used in the youthirai justice system and in
the schools. Like other restorative conferencingacpces, the Brazilian
"restorative circles" minimize the role of the {d#ator, in the interest of
empowering circle participants to own the process feel that in the future they
can use the process without an outside facilitafbe approach strives to break
free from the retributive model more fully than iis the case in some other

restorative practices by emphasizing thinking oftipgpants as human beings,
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rather than being an "offender,” "victim," or otHabel, and by focusing on each
person's choices and the human needs that motithtsd. Each person is
encouraged to take responsibility for their partwhat happened and co-create

what will happen next.

The International Institute for Restorative Pragsiprovides training in restorative

conferencing and other restorative practices througthe world.
4.5.4. Community Restorative Boards

A community restorative board, also referred todblyer names internationally
such as community justice committees in Canada rafefral order panels in
England & Wales, is typically composed of a smatlup of citizens, prepared for
this function by intensive training, who conducbpe, face-to-face meetings with
offenders who have been sentenced by the couratiicipate in the process or
who have been referred by police officers on aghr@ge basis or as part of a
peripheral, extra-judicial process. Victims of thféender are invited to participate
in the process by meeting with the board and o#enor by submitting a written
statement which is shared with the offender andbibard. During a meeting,
board members discuss with the offender the nattitbe offense, impact of the
behavior, and negative consequences. Then boardensmiscuss a set of actions
with the offender, until they reach agreement an gpecific actions the offender
will take within a given time period to make repaya for the crime.
Subsequently, the offender must document his orphegress in fulfilling the
terms of the agreement. After the stipulated peabtime has passed, the board
submits a report to the court on the offender's gamce or a written
documentation to the referring police officer, witte agreed upon sanctions. At

this point, the board’s involvement with the offends ended.
4.5.5. Restorative Circles

In Hawaii, Restorative Circles are provided forivimdual imprisoned people who
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meet with their families and friends in a groupqass to address their needs for a
successful transition back into the community. @héhe needs addressed is the
need for reconciliatidi! A Modified Restorative Circléas also been developed
and used in Hawaii for individual incarcerated gdeophose loved ones are
unable or unwilling to attend full Restorative Q&% Instead other imprisoned
friends sit in the Circle and are supporters ineligping a transition plan that
includes how the incarcerated individual having @iecle may reconcile with

those harmed by the crime and/or imprisonment.
4.5.6. Circles of Support and Accountability

Circles of Support and Accountability (COSA) origied as a project of the
"Welcome In,” a Mennonite church in Hamilton, OiuarThis thoroughly
Canadian innovation is now an internationally relgdr; evidence-based practice
with a demonstrable capacity to enhance the saégrnation of otherwise high-
risk sex offenders with their community. In Canadame sex offenders are
released to the community after serving their ensientence. They have been
judged too dangerous to be released on any foreooditional release (e.g. a
parole certificate), and have therefore been "dethl' Upon further reconviction
(and therefore, further victimization), many of skeoffenders would likely be
designated as a "Dangerous Offender," under cu@antadian law. Prior to 1994
many of these offenders were released without amynfof meaningful
community-based support or accountability networkara from police
surveillance. Since 1994, COSA has assisted wehrttegration of well over 120
such offenders by offering them support while hoddithem accountable.
Research now indicates that surrounding a 'core beémnwith between 5 and 7
carefully selected and trained volunteer circle fnera significantly reduces
sexual re-offence by upwards of 50%. Further, ai@ant "harm reduction”
effect has also been noted in those cases whetmlsexoffence has occurred.
Offences were less invasive and less brutal inreatbhan previous offences.

COSA projects now exist in every Canadian proviacel every major urban
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centre. COSA projects are also operational in s¢WiS. states.
4.6. Key Values of Restorative Programs

1. Encounter: Create opportunities for victims, offenders and oamity
members who want to do so to meet to discuss the@nd its aftermath.

2. Amends: Expect offenders to take steps to repair the htmay have
caused.

3. Reintegration: Seek to restore victims and offenders to whole,
contributing members of society.

4. Inclusion: Provide opportunities for parties with a stakeairspecific

crime to participate in its resolution.

Unit Summary:

Criminologists turn to the study of victims andithelationship to the criminal act, as a
method of countering the problem of crime and dlidg with the numerous victims left
by such criminal acts. The term ‘crime victim’ refdo any person, group or entity who
has suffered injury or loss due to illegal activaitysomeone. The harm can be physical,
psychological or economic. It is not far from réalkio say society itself is the victim of

many crimes, especially such homicide felonies agler and manslaughter.

The concept of victimization includes victim-proess also known as victim-blaming

Victim blaming is holding the victims of a crimen accident, or any type of abusive
maltreatment to be entirely or partially resporeifir the unfortunate incident that has
occurred in their life, often when the victim hadrfermed no actions to facilitate the

incident.

Victimology is the study of victimization, includinthe relationships between victims
and offenders, the interactions between victimstaedcriminal justice system -- that is,
the police and courts, and corrections officialard the connections between victims

and other societal groups and institutions, suclthasmedia, businesses, and social
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movements. There are several sub- branches witlahdf victimology such as, positive

victimology, radical victimology and critical victiology.

Restorative justice is a theory of justice that Bagizes repairing the harm caused or
revealed by criminal behaviour. It is best accost@d through cooperative processes
that include all stakeholders. The concept datesk la the Pentateuch the Israel.
Restorative justice operates on three importamicgies namely, justice requires that we
work to restore those who have been injured, timsst directly involved and affected
by crime should have the opportunity to participatly in the response if they wish,
government's role is to preserve a just public Qrded the community's is to build and

maintain a just peace.

Over the past decades, there has been growingeshtar new approaches to justice,
which involve the community and focus on the victilthe current system, in which

crime is considered an act against the State, wamka premise that largely ignores the
victim and the community that is hurt most by crinhestead, it focuses on punishing

offenders without forcing them to face the impactheir crimes.

Review Questions:

. Explain the concept of restorative justice anderias development.

. What are the main principles that guide the restggrograms?

. Explain the different programs and practices desedioin different
countries to achieve restorative justice.

. Can you suggest any restorative program more eféetttan the present

practices?
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UNIT-V
CORRECTIONAL ADMINISTRATION AND TREATMENT
OF CRIMINALS

Introduction

Corrections in general refer to society's handligpersons after their conviction of a
criminal offense. The components of the criminadtige system that serve to punish
criminal offenders involve the deprivation of lifidgerty or property after due process of
law. Sentences imposed upon offenders range fraipagion to serving time in prison,
with intermediate sanctions, including sentencesatdalfway house or community
corrections program, home confinement, and eleitroronitoring. Financial penalties

may include fines, forfeiture, and restitution.

Various correctional approaches developed in thkewaf causation theories. The old
theological and moralistic theories encouraged giunent as retribution by society for
evil. This attitude, indeed, still exists. The l@#mtury British jurist and philosopher
Jeremy Bentham tried to make the punishment moeeigely fit the crime. Bentham
believed that pleasure could be measured agaimstipall areas of human choice and
conduct and that human happiness could be attaimedgh such hedonic calculus. He
argued that criminals would be deterred from critheéhey knew, specifically, the
suffering they would experience if caught. Benthdnarefore urged definite, inflexible
penalties for each class of crime; the pain ofpéealty would outweigh only slightly the
pleasure of success in crime; it would exceedfficently to act as a deterrent, but not so
much as to amount to wanton cruelty. This so-catdi@dulus of pleasures and pains was
based on psychological postulates no longer acdepte

The Bentham approach was in part superseded ilathd 9th and early 20th centuries by
a movement known as the neoclassical school. Thieas, rejecting fixed punishments,
proposed that sentences vary with the particutaumstances of a crime, such as the age,
intellectual level, and emotional state of the oifer; the motives and other conditions

that may have incited to crime; and the offendgrast record and chances of
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rehabilitation. The influence of the neoclassicethool led to the development of such
concepts as grades of crime and punishment, indetate sentences, and the limited

responsibility of young or mentally deficient offigrs.

At about the same time, the so-called Italian stlsb@ssed measures for preventing
crime rather than punishing it. Members of thisagthargued that individuals are shaped
by forces beyond their control and therefore carbetheld fully responsible for their

crimes. They urged birth control, censorship ofmegraphic literature, and other actions
designed to mitigate the influences contributingctone. The Italian school has had a

lasting influence on the thinking of present-daiynanologists.

The modern approach to the treatment of criminalesomost to psychiatric and case-
study methods. Much continues to be learned frofanders who have been placed on
probation or parole and whose behavior, both in aatof prison, has been studied
intensively. The contemporary scientific attitude that criminals are individual
personalities and that their rehabilitation canbibeught about only through individual
treatment. Increased juvenile crime has arousedigpabncern and has stimulated study
of the emotional disturbances that foster delingyehis growing understanding of

delinquency has contributed to the understandirgiofinals of all ages.

During recent years, crime has been under attack fmany directions. The treatment and
rehabilitation of criminals has improved in manyeas. The emotional problems of
convicts have been studied and efforts have beeate @ help such offenders. Much,
however, remains to be done. Parole boards havagedgpersons trained in psychology
and social work to help convicts on parole or ptapaadjusts to society. Various states
have agencies with programs of reform and rehabdn for both adult and juvenile

offenders.

Many communities have initiated concerted@s on the conditions that breed crime.
Criminologists recognize that both adult and julentrime stem chiefly from the
breakdown of traditional social norms and contralssulting from industrialization,

urbanization, increasing physical and social mbhiand the effects of economic crises
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and wars. Most criminologists believe that effegtorime prevention requires community
agencies and programs to provide the guidance amtfot performed, ideally and
traditionally, by the family and by the force ofcgal custom. Although the crime rate has
not drastically diminished as a result of thesergdf it is hoped that the extension and
improvement of all valid approaches to preventidnciome eventually will reduce its

incidence.

Objectives
By the end of this unit the students will be ablea:

Identify the main objectives of the correctionahadistration;

Distinguish between the concepts of punishmenttggadment of offenders;

Explain the objectives of the institutional ande tbommunity based treatment of
offenders;

Gain a clear understanding of the strengths andkneszes as well as needed reforms in
the prison administration in Ethiopia;

Explain the basic differences in the approachesignile corrections and treatment of
adult criminals;

Describe the philosophies of punishment;

Identify the ideological foundations of differegpes of punishment.

Section 1. Correctional Administration

» Meaning and Objectives

Punishment and rehabilitation are, generally speaking, two main objectives of
correctional administration. However, objectivesftstiom time to time depending on
public opinion and the type of political leadershi;m modern times generally
rehabilitation seems to gain more attention, thotinyh varies from country to country.
From the legal point of view, there are differebjaztives of punishment. These include
revenge or retribution, deterrence (specific anuegal) and rehabilitation or reformation.
The penal philosophy in Ethiopia gradually shiffedm retribution and deterrenceto
reformation and rehabilitation. Prior to the seeemth century, the Ethiopian penal
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system was mainly based on diverse customary peactirhe Fetha Negest or The Law
of the Kings was introduced in the seventeenthuwgnin Ethiopia, thoughetribution
and deterrencedominated penal philosophy, already, to some éxtae Fetha Negest
had gone a little beyond the elements of retributiny partially individualizing
punishment to the individual guilt of the offend&ut it had retained retribution to a
large extent by prescribing rather crude punishmeértie provisions of the Penal Code of
1930 further individualized punishment by “relatitigo the objective factors of intent,
motive and personal status”. Still the elementseédrm of the criminal were missing in
the code of 1930.

The emphasis on retribution started changing veaglgplly. Even the 1930 Code had
shown concern for the welfare of the injured patrti€his could be observed from the
provisions of Article 18. The Revised Constitutiwhich was issued in 1955, further de-
emphasized retribution. Article 37 of the Constdntstated that “no one shall be denied
the equal protection of the laws”. This made itacl¢hat all people are to be treated
equally by the law. Article 54 of the Constituti@so provided that no one shall be
punished without due process of the law. Punishnm@idws only after a person has
been duly proved to have committed an act agalresiaw. Even when one has been
proved to have committed an act against the lae, Gbnstitution, under Article 57,
provided that “no one shall be subjected to crued anhuman punishment”
(Andargatchew, 1976a: 411).

The Ethiopian penal philosophy is based on the abmnstitutional provisions. The
objectives of penal law are clearly stated in tingt farticle of the Penal Code of 1957
which article tried to remove the elements of utaiety as to the objectives of the penal
law. It does not leave any doubt as to whether ghi#dosophy behind penal law is
punitive or reformative. It clearly indicates ththe law has to protect society and also
punish and reform those members of society that f@iayo respect the provisions. The
provisions of the Penal Code are generally inspbgdhe principle that “reformative
justice” is preferable to “punitive justice.” Thaoes not exclude the use of penalties in
the general struggle against criminality. In fatte Codification Commission has
strongly expressed that punishment should remdia fillar of Ethiopian law.” This

means that except where the purpose of law cabeaichieved other than by the use of

169



steps such as incarceration, capital punishmeimt,flagging, the rule that guides the
application of the Code should be the general aonfoe the prevention and suppression
of crime without disregard for the welfare and fghttion of the individual accused of
crime.

Purpose of Criminal Law and objectives of punishieve been redefined by the latest
Revised Criminal Code of 2004. The code statesttepurpose of Criminal Law is to
preserve the peace and security drgventingthe commission of crimes and a major
means of preventing the commission of crime is glumient. Punishment cageter
wrongdoers from committing other crimes; it caroadgrve as a warning to prospective
wrongdoers. Although imprisonment and death arereetl in respect of certain crimes
the main objective is temporarily or permanentlyptevent wrongdoers from committing
further crimes against society. And in such caséis thhe exception of the death sentence
even criminals sentenced to life imprisonment canddeased on parole before serving
the whole term. In certain instances convicts canrédeased on probation without
enforcement of the sentence pronounced. This helpagdoers to lead a peaceful life
and it indicates the major place which the Crimiha@w has allocated for their
rehabilitation. The fact that wrongdoers, instead of being madsufter while in prison,
take vocational training and participate in acaaeaducation, which would benefit them
upon their release, reaffirms the great concemisaged by the Criminal Code about the
reform of criminals. These express provisions in the néade are included with
intention that the Courts should, on passing seeteiake into account the purpose of the
Criminal Law and the different aims of punishment.

Further the new criminal code has done away witlgding as punishment and public
hanging of criminals complying with the Constitutad mandate on prohibition of cruel,

inhuman degrading penalties and treatment of calain
» Correctional theory

The basic use of sanctions, which can be eitheitiy®s(rewarding) or negative
(punishment), is the basis of all criminal theoayong with the main goals of social

control, and deterrence of deviant behavior.
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Many facilities operating in the United States adht® particular correctional theories.
Although often heavily modified, these theoriesedetine the nature of the facilities'
design and security operations. The two primaryoties used today are the more
traditional Remote Supervision and the more conteary Direct Supervision Models.
The Remote Supervision Model (RSMpnsists of an officer(s) observing the inmate
population from a remote position, e.g., a towersecure desk area he Direct
Supervision Model (DSM) positions the Corrections Officer within the inmat
population, creating a more pronounced presence.fdllowing are the important types

of correctional administrations:

1.1. Institutional Treatment of fenders

1.1.1. Treatment of Adult Offenders

Gradually societies resorted to treatment. But ¢baflict between the punitive and
treatment reactions of society, as pointed out dyik Sutherland, continued to be
unabated. There are those who argue that, des$tshift to the treatment approach,
crime is on the increase. Actually since thereoewidence to support this view, one can
as well argue that crime rates are high becausgbeo$urvival of the punitive reaction.
Though the arguments against the treatment apperacamere reactions to perpetuate the
justifications of punishment prior to the emergerdethe treatment, in present day
societies both the punitive reactions and treatnreattions are used side by side.
Therefore, correctional procedures and programsnaither exclusively punitive nor
exclusively treatment. But variations exist froncisty to society (Sutherland, 1960:
314-17).

1.1.1.1.Prisons

» Meaning and Definition of the Term ‘Prison’ A prison penitentiary,
correctional facility is a place in which individuals are physically finad or
interned and usually deprived of a range of pelsdreedoms. Prisons are

conventionally institutions, which form part of tleeiminal justice system of a
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country, such thaimprisonment or incarceration is a legal penalty that may be
imposed by the state for the commission of a crime.
The wordprison can be traced back to the Latin wgn@nsio, “the action or power of
making an arrest.” This in turn is derived from thexb prehendereor préendere,which
meant “to take hold of, take into custody, arreBtZnsio then surfaces in the Old French
of the 12th century with the formprison and the senses “capture” and “place of
imprisonment.” This new sense could have alrea@y lwkeveloped in Latin and not been
recorded, but we have to wait until the 12th centorsee it, the sense “captivity” being
added in the same century. From OIld French asaselhe Medieval Latin wordriso,
“prison,” derived from Old French, came our Mid@eglish wordprisoun,first recorded
in a work written before 1121 in the sense “impmis@nt.” The sense “place of
imprisonment” is recorded shortly afterward in atteopied down before 1225 but

perhaps actually written in the Old English periimdore the Norman Conquest.

In popular parlance of many countries, the tgaih (gaol) is considered synonymous
with prison, although legally these are often didtiinstitutions: typically jails are
intended to hold persons awaiting trials or servaemtences of less than one year,

whereas prisons host prisoners serving longer sease

A criminal suspect who has been charged with tikédy to be charged with a criminal
offense may be heldn remandin prison if he or she is denied, refused or uamdbl
meet conditions of bail, or is unable to post b&lis may also occur where the court
determines that the suspect is at risk of abscgnlgfiore the trial, or is otherwise a risk
to society. A criminal defendant may also be halgrison while awaiting trial or a trial
verdict. If found guilty a defendant will be conted and may receive a custodial
sentence requiring imprisonment.

Prisons may also be used as a tool of politicatesgion to detain political prisoners,
prisoners of conscience, and "enemies of the staiaftticularly by authoritarian
regimes. In times of war or conflict, prisonersagfr may also be detained in prisons. A
prison systemis the organizational arrangement of the provistom operation of

prisons, and depending on their nature, may inv@keorrections system. Although

172



people have been imprisoned throughout historyy tteve also regularly been able to

perform prison escapes.

» History of Prisons most of history, imprisoning has not been a pungstit in
itself, but rather a way to confine criminals urddrporal or capital punishment
was administered. There were prisons used for tieterin Jerusalem in Old
Testament times. Dungeons were used to hold prisptiese who were not killed
or left to die there often became galley slavedaced penal transportations. In
other cases debtors were often thrown into debpoisons, until they paid their

jailers enough money in exchange for a limited degf freedom.

Only in the 19th century, beginning in Britain, dwlisons as we know them today
become common place. The modern prison system wasib London, as a result of
the views of Jeremy Bentham. The notion of prissreing incarcerated as part of their
punishment, and not simply as a holding statettidl or hanging, was at the time

revolutionary.

The first "modern" prisons of the early 19th Ceptwere sometimes known by the term
"penitentiary” (a term still used by some prisonsthe USA today): as the name
suggests, the goal of these facilities was thapesfance by the prisoners, through a
regimen of strict disciplines, silent reflectiorend perhaps forced and deliberately
pointless labor on tread wheels and the like. THsiburn system" of prisoner
management was often reinforced by elaborate pascmtectures, such as the separate
system and the panopticon. It was not until the [E®th Century that rehabilitation
through education and skilled labor became thedstahgoal of prisons.

» Types of Prisons:(Refer to Art. 110 of the Criminal Code of FDREZf05)

* Juvenile Facility: Prisons for juveniles (people under 18) are knowry@ung
offender’s institutes and hold minors who have beenvicted, many countries
have their own age of criminal responsibility inielhchildren are deemed legally

responsible for their actions for a crime.
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*  Military Prison: Prisons form part of military systems, and are usatbusly to
house prisoners of war, unlawful combatants, theisese freedom is deemed a
national security risk by military or civilian awdtities, and members of the
military found guilty of a serious crime.

» Political Prison: Certain countries maintain or have in the past haystem of
political prisons; arguably the gulags associatéith Btalinism are best known.
The definition of what is and is not a politicalmee and a political prison is, of
course, highly controversial.

*  Psychiatric Facility: Some psychiatric facilities have characteristicpo$ons,
especially when confining patients who have coneditta crime and are
considered dangerous. In addition, many prisong lpgychiatric units dedicated

to housing offenders diagnosed with a wide varaétynental disorders.

» The Modern Concept of Open Prisons:

Criminologists have expressed different views altbetdefinition of open prison. Some
scholars have preferred to call these institut@ama®pen air camps, open jail or parole-
camps. The United Nations Congress on PreventioilCrone and Treatment of
Offenders held in Geneva in 1955, however, madattampt to define an open prison
as follows;
An open institution is characterized by the abseotcenaterial and
physical precautions against escape such as whitks, bars and
armed-guards etc., and by a system based on seiptine and innate

sense of responsibility towards the group in wiieHives”.

Thus, open prisons areninimum security’devices for inmates to rehabilitate

them in society after their final release.

1.1.1.2. Prison Administration in Ethiopia

After the establishment of the Federal Governmentl995, Proclamation No.
41/1993 that defined the powers and duties of #i®us ministries was repealed and

replaced by Proclamation No. 4/1995. Under the pevclamation, the Ministry of

174



Internal Affairs was abolished and Prisons Admnaisbn was placed under the
Ministry of Justice. The new Proclamation providedt the Ministry of Justice shall

have the following powers and duties:

But, how wise and safe is it to lump together B# tomponents of the criminal
justice system under one ministry? The Prison Sthdsnmittee, in 1976 suggested
that having Prisons and the Police under one Ministay be open to abuses and
suggested that Prisons should either be under tom@uous bureau or be placed
under the Ministry of Labor and Social Affairs inder to de-emphasize security and
emphasize the social and correctional aspect sbprivork. The proposal was not
considered, particularly because the then MinigierLabor and Social Affairs

opposed the proposal, possibly because of thetsensonditions of prisons in those
days. But now, the Police Force and Prison Adnatigtn are almost merged. In fact
the very fear of the Committee seems to have cambeet true. There are strong
complaints, in the private news papers and hungirtgireports, that the police are

using the prisons for detaining even people therOmad ordered to be released.

» Size of Prisoners and the States of Prisons:
Though prisons were re-established, there is haadly information regarding the
number and types of prisons, and how they are adiaied and what re-educational
and rehabilitative programs are provided. The @ugilable information, therefore,
are occasional reports on private newspapers aportseof some human rights
organizations regarding the number of prisons &edsize of inmates. For instance,
Sue Pollock, in a paper delivered to a SeminarhenHuman Rights Situation in
Ethiopia in December 1996 claimed the existenceadfarge number of secret

detention centers in many of the regions in additimthe regular prisons.

Recently it was reported that some additional mgsbave been opened, even at

woreda levels, particularly in North Shoélobia, A Weekly Newspaper, No. 47,
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Hidar 11, 1990 E.C.). The practice was to have prisomsgibnal ancwraja (zonal)
levels (Andargachew, 2004).

1.1.1.3. Needed Reforms in Prisons:

Serious problems exist in prisons which need imatedattention and reform.

The following are some important ones:

* The Problem of Overcrowding in Prisons:

It is a known fact that prisons in most parts ohigpia are overcrowded. The
overcrowding problem first and foremost leads tklaf sanitation and unhygienic
atmosphere. Prison facilities have not been expagndith the increase in crime.

The other baneful effect of overcrowding is thaddes not permit segregation
among convicts (Art. 110 of the Criminal Code),db@unished for serious crimes
and for minor crimes. As a result of this, hardemedinals may spread their
influence over other inmates. The juvenile offesderho are kept in jails because
of inadequacy of alternative places where theyhlmiconfined, come into contact
with hardened criminals and are likely to becomagssional offenders. It is in this
backdrop that the problem of overcrowding in prsoreds to be tackled in right
earnest.
Some recommendations for easing congestion inmwiswlude:
» Liberalization of conditions of release on bailrtaularly release of certain
categories of under trials on bail.
= Other methods of reducing overcrowding in prisores/ include extensive
use of fine as an alternative punishment for ingmmsent, Ccivil
commitment and release on probation.
= Overcrowding may also be reduced by release avigarprisoner after he
has served part of the sentence imposed upon hisna lconditional release

of an individual from prison.
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» The system of remission, leave and premature relewsy also be useful in

tacking the problem of overcrowding in prison ihgions.

Classification of Prisoners:

At the time when reaction to crime was purely pueitthere was no need for classifying
prisoners and all of them were flocked togethea 8ingle prison. This system of singular
treatment of criminals, however, turned the prisorie a living hell on earth with all
sorts of vices. The sole object of imprisonmenthiose days was to subject the inmates
to maximum torture and pain and therefore there measeed to classify them. With the
evolution of penal science during the late eighteeand early nineteenth century, the
offenders were classified into different categoaesording to their sex, age and gravity
of offence. Even at this time, objective approashptisoners was not known. It was
towards the end of 9century that the idea of individualization of jri®rs drew
attention of penologists and this principle hasasithen been firmly established into
practice. Individualization of offender as a metladchis rehabilitation has now become
the cardinal principle of modern penology. Evidgnth the changed circumstances the
earlier classification of criminals on the basistbéir physical differences serves no
useful purpose. Therefore, modern penologists haxarked out an objective
classification of prisoners according to differahtreatment. In spite of being lodged in
maximum security prisons, the modern prisonerpbaeed in quasi-penal and even non-
penal institutions for their reformation. The pngos are now classified according to the
treatment to which they are likely to respond miastorably. In the modern context,
social-defense, namely, the protection of societynf criminals is the prime object of
punishment while classification of prisoners faatment is the method of it. To achieve

this end, the criminals are classified into twodst@ategories, viz.,

1. Hardened criminals who are fit for treatmend&iconventional jail, and

2. Casual criminals, who are fit for treatment imadium-custody jail or even fit to be
sent to a Borstal or Reformatory or released obation.

Under the present correctional system in UnitedeStthe task of classifying inmates for

their rehabilitation is performed by the followiagencies:
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=  The Central Classification Centre;
=  The Classification Committee; and

» The Reception Centre

All the convicted persons are first brought befitre Central Classification Centre where
their antecedents, past history and mental attietdeare thoroughly examined by the
expert psychologists and psychiatrists. If in thgnmn on these experts the inmate is
considered responsive to reformation, he is seahtappropriate correctional institution
as recommended by the Central Classification Center

There is a Classification Committee associated wébh correctional institution which
decides the outline of treatment program for indlingl inmate according to his mental
attitude, psychology and possible reaction to teatment.

The Reception Centre at each correctional institiiton the other hand, receives the new
inmate on a trial basis for a month or so and ptargepare him for his subsequent stay
in the institution. Thus the major function of Rptien Centre according to Donald Taft
is “inmate-orientation through group meetings, @ies, booklets and interviews”.

It may be suggested that if this pattern of classifon of prisoners is adopted in
Ethiopia, the prison authorities may find it easytackle the problems of prison and

prisoners and at the same time it may also acteldra reformation of prisoners.

» Segregation of Prisoners Under the Criminal Code 02004:

Classification of criminals is not just a strategyy handle the problems of prison
discipline it is the requirement of the substantivieninal law under Articles 53, 110 and
130.

Art. 110 intends to segregate the following categgpof criminals and keep them either
in different prisons or where it is not possiblek®ep them so, at least in “different

section” of the same prison. This provision suggasthe following classes of criminals:
= Male and female prisoners,
» Criminals sentenced to rigorous imprisonment ocigpeonfinement,

= Adult prisoners who are serving a sentence of smmpprisonment,
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» Prisoners under the age of 18 years,
» Prisoners awaiting judgment,
» Persons detained for civil debts,

» Public servants who, by virtue of their officialtgguhad contact with prisoners,

and who are in prison for a crime or detained feil debts.

This classification basically aims at avoiding s@xdeviances, differences in treatment,
prison discipline, evil influences on the youngnarials etc. Unfortunately, in practice
there are no serious steps which are taken to mliter these requirements of the
substantive laws. The state should take immediegpssin this direction and ensure

segregation of prisoners and thereby fulfilmenbbjectives of punishment.

« The Problem of Prisoners’ Health:

The state of health of prisoners is also an impbrissue which needs attention of the

prison authorities. The term “state of health” s the description regarding past and

present suffering of the disease of the new ergrandl its duration and treatment taken

etc. Normally, prison administration rules requinat prisoners at the time of their entry

in prison be asked about their health, particuleglgting to Tuberculosis and AIDS etc.

and the treatment which they have undergone fodiease, so that such prisoners apart

from being given special treatment may be segregaten rest of the inmates. It is the

duty of the State to ensure that such type of gertiseases are cured and not allowed to

spread, not only to other prisoners but also thergbversons living outside the prison.

The following factors account for increase in themter of prisoners exposed to

infection of tuberculosis, HIV and other contagialiseases in prisons:

Delay in diagnosis, neglect of prisoner’s healtbbbems, insufficient health services in
prison and inadequate sputum smear microscopyties;l

Failure of medical services to refer disease suspec diagnosis or to initiate timely

treatment;

Transfer of prisoners with infectious tuberculds&ween and inside prisons;

Overcrowding and prolonged confinement inside ¢ells

Failure to segregate infectious cases from othsopers;
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Sub-standard treatment resulting in failure to @atents and prolonged infectiousness;

Poor ventilation and poor nutrition may also lead¢duse of disease.

In order to tackle the problem of prisoners suffgrirom serious diseases, volunteers
may be trained in prison for nursing so that th#gotively help the suffering inmates

and develop among them a system of self-help fateption against diseases like T.B. or
AIDS etc. They can identify the cases as early @ssiple and take necessary steps to

segregate them and start their treatment.

* The Problem of Prison Discipline:

The problem of prison discipline has always beegaging the attention of penologists
throughout the world. The main object of imprisomines undoubtedly negative insofar
as it aims at generating a feeling of dislike fasgn life among the members of society,
the object being to dissuade people from doing atish may lend them into prison.
Expressing his view about the prison administratioonald Taft commented that prisons
are deliberately so planned as to provide unpléasampulsory isolation from general
society. A prison, according to him, characterizegd discipline, provision of bare
necessities, strict security arrangements and mapas routine life. The prison
personnel are usually without any specialized tnainn their field. Although with the
modern facilities available to inmates, the rigofprison-life are considerably mitigated
nevertheless they are likely to become restiveifk@pt under proper discipline. There is
yet another reason to justify the need for strigcigline in prison. One might be
imprisoned either for the purpose of custody, ainand discipline or from being
prevented to escape or being sent to a correctinstdution for treatment. Whatever be
the object, it is certain that the life inside prisnecessarily pre-supposes certain
restrictions on the liberty of inmates against thieee will. This consciousness of
subjection to compulsive forces of the State thihotige agency of prison often leads to
scuffle between prison officials and the inmatese Tcustody of prisoners should,
therefore, ensure their safety and security as risimize the chances of conflict with

prison administrators.
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Another problem which is so often faced by the@riguthorities is to guard against the
possibility of prison-riot which is essentially autcome of the combined venture of
inmates. In early times when prisoners were lodgexkeparate cells, this possibility was
completely ruled out as they had no chance of comrating with each other in the

modern sense. Today, the difference between tlserplife and free life is reduced to
such an extent that even the prisoners have beamnscious of their rights and

obligations of prison authorities towards them. if fie intermingling with the outside

world provides them opportunities to unite ande@ascommon front against the prison
administrators and slightest provocation is su#fitito stimulate unrest. The general
causes of such riots and disturbances are poliiicstigations, crude disciplinary

incidents, monotonous routine of prison life, sefian from members of the family,

differences with the prison staff and step-mothdrgatment of wardens and guards
towards certain inmates.

* The Problem of Criminality in Prisons

Yet another problem relating to prison disciplisecriminality among inmates inside the

prison.
= Sexual DeviationsThe continuous and long absence from normal so@aty
detachment from members of the family deprivesnih@tes of their sex gratification
which is one of the vital biological urges of huniée. Not being able to control this
sex desire, the prisoners quite often resort tatural crimes such as homosexuality,
sodomy etc. Therefore, such crimes and personallissare common inside prison
walls. To suppress this menace, some of the addanoantries have permitted
periodical conjugal visits for inmates so as tceothem a legitimate opportunity to
pacify their sex urge and thus eliminate crimestlo$ nature in prisons. Some
penologists have, however, opposed the ideaxaijugal visits’on the ground that
sexual deprivation must continue as one of theitable suffering of imprisoned life.
That apart, conjugal visits seem unnecessary fmesobvious reasons, namely, most
prisoners are imprisoned for six months or lessteqa large number of them are
unmarried or separated from their wives; and thavipion of “home leave” and
parole offers a much better and more natural swiuthan conjugal visits in the

unfamiliar and embarrassing atmosphere of a pri$@t.apart, such conjugal visits
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cannot be appreciated for the reason of morality athical considerations. The
release of prisoners on furlough and parole betikes the problem so as to maintain
unity of their family life.

» Frequent Fights: Another cause of criminality among prison inmatestheir
frequent quarrelling inside the institution. Evemymate tries to establish his
superiority over his fellow prisoners. Thereforerispners often narrate with
exaggeration the tales of their adventure and #regers overcome by them while
committing crime. The conversation on the subjdtroleads to a heated discussion
and eventually results into use of force and irdimtion. At times, the situation takes
the shape of a group rivalry resulting into clashesveen the inmates. There are
occasions when inmates quarrel on trifling mattiéesthose of distribution of bread,
toilets, etc. or the differences of their opiniomoat a particular warden, guard or
jailor.

= Petty Offences:The offences of petty thefts are also common iagms because
the inmates are supplied with only the articlesbafe necessities. Obviously, the
articles stolen are usually soap, oil, utensilsaofew loaves of bread which are
supplied to inmates in prisons.

» Disobedience to Prison Officialsiast but not the least, the distrust and lack of
faith among inmates for the prison authorities & gnother cause of tension in
prisons. The tendency of disobedience to prisoiciafé and defiance of prison
regulations is common with prisoners. The officialghe prison, namely, the jailors,
superintendents, wardens and guards on theirgrargenerally rough and tough with
the inmates. Some of them even resort to corrgattipes and extend undue favors to
certain inmates in exchange for petty gains. Thigausly causes resentment among
other prisoners and thus a kind of cold war enegdween the inmates on one hand
and the prison authorities on the other.

» Strategies to Handle Prison Indiscipline and Crimirality:

a. Self-Government in Prisons:
In order to ensure discipline and obedience amamgaies experiments on self-

government in prisons have recently been carrigdioldmerica and elsewhere. The
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underlying purpose is to ensure complete freedomrigoners from external control.
Under the system of self-government in prisons,itineates are to elect some of their
colleagues as their representatives and the gatgen management is run by this elected
body of inmates. They have complete control ovedfeervices and are expected to look
after the interests and welfare of their fellowspners. The self-government of prisoners
in Osborn (U.S.A.) jail indicated that the systeroyed very successful and the number
of escapes was almost negligible. The inmates géndrehaved well and never tried to
misuse the liberty extended to them.

Other countries like India, instead of introductamplete self-government system, have
adopted a system of partial self-government inpitsons. Under this system, the
prisoners who have good prison record are attath&erk with wardens and guards of
the institution and thus they act as a common tietween the prison authorities and the
fellow inmates. They are extended certain facgitad are even allowed to move out of
the prison occasionally during the course of theark. This proves helpful in many
ways. Firstly, it develops a sense of duty, honestgt and loyalty among the prisoners
and secondly, it has a psychological effect onrotm@ates as they are convinced that a
disciplined behaviour in prison would entail therartain facilities including some
reduction in their term of sentence like theirdellprisoners.

b. Prison Labour:

Utilization of prisoners in productive work has hesccepted as one of the best methods
of bringing about rehabilitation of offenders. ThdIth International Penal and
Penitentiary Conference held at Hague in 1950 stgde€work’ as the best alternative
for channelizing the potential of prisoners for seful purpose. Keeping the prisoners
engaged in for productive work would be helpful foeir physical and mental fitness. It
would also infuse self-confidence among them aeg tan think of returning to society
as a law abiding citizen. The greatest advantagaitiing inmates to work as suggested
by the penitentiary Conference is that the wageseehby the prisoners can be utilized
for supporting their family and dependents. Thusould save the entire family of the
prisoner from being ruined. In this way the inmatas help and support their family
from inside the prison itself. In short, work woubg beneficial to inmates and at the

same time remunerative to the State. It is furtggested that the working conditions of

183



prisoners should be at par with free workers sa tha values of human dignity are
respected and they are adequately compensateldefanjtiries sustained or professional
sickness suffered by them during work. The systémanole and probation and other
treatment methods have helped considerably inghahilitation of prisoners.

c. The Prison Community:

Talking about the prison community, Dr. Sutherlahderved that an offender entering a
prison for the first time is introduced to the cué in much the same way as a child is
introduced to the ways of behaving with his eld&tcording to him, the general process
by which a child is taught the behaviors of hisugras called ‘socialization’ and the
comparable process among inmates is named ‘peizatiah’. Every new prisoner has
to learn the technical rules of the prison in whiuh is lodged. Gradually he adapts
himself to the conditions of prison life. He is exped to be friendly and loyal to his
fellow prisoners. He is to be co-operative with grson officials and one who does not
follow these traits is ridiculed by his fellow intea. It is interesting to note that prisoners
classify themselves informally into different greuaccording to their reaction to prison
life and participation in prison activities. A feof them assume the role of ‘leaders’ and
pose to look after the interests of other inmaifdsey often win the confidence of
wardens and guards of the prison and enjoy cepiauileges unofficially. It is usually
said that in matters of food, other essential lti@and toilet facilities these so called
‘leaders’ manipulate things and even act as raeketm collusion with the prison staff
and earn huge profits. In return, they secure icettaofficial privileges for their fellow
prisoners. Thus an understanding is reached betwserprison community and the
prison officials through these leaders which hdlpsnaintaining harmony inside the
institution. The prisoners who are sentenced fditipal reasons often assume this role
by virtue of their superior status and knowledgs.SAitherland puts it “the administrator
assigns powers unofficially to certain inmates wiamtrol other inmates and thus he

enlists some inmates to aid and control other iesiat

* Food Service:
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The quality and quantity of food served in prisarg very low mainly due to the
minimal budget allocated per head. In fact mostgmérs depend on food brought in by
family members and relatives, almost on daily baBissoners who receive their own
food usually share with others who do not recewe t varied reasons.

Apart from budget constraints, another reason fwor psupply of food is, though not
openly said, to be used as a sort of punishmenguse there is an attitude, on the part of
the prison authorities, that the criminal desemvglaing better. Some even argue that the
food provided in prisons encouraged recidivism bheeasome ‘jail birds’ purposely
returned to prisons because of the free food. Th®rao evidence to support this
assumption. Even the poorest of the poor will n@hange his freedom for prison life for
the kind of food offered in Ethiopian prisons.

Another problem connected with food is the methbdistribution of the food from the
prison kitchen. In some of the prisons the daytomais distributed once a day. The
amount of food allotted for the day is passed adotoeach prisoner, at noon. The
prisoners have to wait ready with their utensilhey keep part of their food they
received, for the next meal, near their individbats. In most cases prison dormitories

are not free from vermin and the likelihood of thed being infested is very high.

+ Need for Recreational Services:

Recreation was another mostly neglected prograritimopian prisons. Recreation is
most of the time avoided deliberately due the fefaescapes. Relaxation and bodily
movements are basic needs of human body. Thereferging prisoners such a need is
morally reprehensible. In fact if the prisoners argaged during their spare time there
would be less risk of escape because they willhave to brood about ways and means
of escape. Unfortunately the police backgroundhef most of the prison officers and
guards proves it rather difficult to instill the rezept of rehabilitation in Ethiopian
prisons. It is unfortunate that even the visitsotber countries by Ethiopian prison

officials, to observe how other countries run theisons, did not bring much reform.

» Preparation for Release and Aftercare:
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Aftercare of prisoners had not been part of theemtional system in Ethiopia. Once a
prisoner completes his terms of imprisonment, he sienply turned out of the prison
compound, and it was not uncommon, in some of tis®ps, to see some prisoners back,
in a few days, for fresh offences because they avawdt know how to reach their
relatives after spending so many years in isolafldrvey cannot even be certain how their
families, relatives, friends and even the commumitlf receive them. Some may not
even know how to get their daily meals in the aildgsworld from which they were
detached for years. Prisoners may have lost comtéicitheir families or relatives due to
along period of separation and they may not hagarteans of subsistence even for a few
days. Prisoners may have been working for a numbegrears in one of the prison
workshop but they were not paid for their laborugio legally entitled to get a certain
percentage out of the sales of the goods they haduped. Therefore, at the time of
release prisoners may not have enough money forrteals and transport to reach their
destination. It is for this sort of prisoners tlaat after care program becomes essential.
Prisoners must be prepared, well in advance of teigase, by prison officials, about life
outside prison. If possible, relatives must be aoted. But all these were never thought
about. Therefore, the whole correctional system avesste of resources (Andargachew,
1976a: 450-60).

Therefore, it follows that well organized after €gorograms are a necessity for the

successful achievement of the purposes of crintéwal

1.1.1.4. PrisonConditions and the Concept ofCruel and Unusual Punishment:
Like the rest of us, prisoners have the absolgetio be free frontruel and unusual
punishmenunderArt 18 of the Constitution, which states that “Everyone has the right
to protection against cruel, inhuman or degradingatment or punishment.”
Accordingly, Art 87 Para of the Criminal Code of RB, 2004 prohibits such treatment
by declaring that, “The penalties and measures alvedys be with respect due to human
dignity.”

But it has been very difficult to persuade the t®tw act when faced “with anything less

than barbaric prison conditions” (Bronstein, 198(26). At present the courts appear to
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usethree principal testdo determine whether there have been violationprizoners’
rights to be free from cruel and unusual punishnj@ntlovsky, 1973):

1. Whether the punishment shocks the general consciEe civilized society,

2. Whether the punishment is unnecessarily cruel,

3. Whether the punishment goes beyond legitimate peane.

What conditions, then, amount to “cruel and unuspanishment™? In an
Arkansas case, the courts concluded that thesatimmsdexist whenever the prison
official cannot provide convicts safety from beirsgriously injured, sexually
assaulted, or killed while in prison. More recenfiycus has been on the totality of
conditions in the prison. In a Pennsylvania cabe, ¢ourts ruled that general
conditions could be so cumulative in their effdeattthey qualify for “cruel and
unusual punishment” overcrowded conditions, with wet and rat-infdseells, in
sufficient medical treatment, and random beatings duards. But solitary
confinement, in and of itself, is not ruled as &rand unusual,” nor is the deprivation
of opportunities for sexual intercourse. In an Aaia case, the court labeled as cruel
and unusual punishment angrison conditions [that] are so debilitating thahey
necessarily deprive inmates of any opportunity &habilitate themselves or even
maintain skills already possesseffjuoted in Bronsterin, 1980, p.27).

Review Questions:
1. Explain the meaning and objectives of the correali@dministration.

Write a brief note on RSM and DSM models of crinhina

administration. Which model, according to your apim is more effective for




1.2. Treatment of Young Offenders:

The juvenile justice system in our country is irt nonformity with the UN Standard
Minimum Rules for the Administration of Juvenilesfice adopted by the Seventh UN
Congress on the Prevention of Crimes and Treatwieoffenders held in 1985. This
document owes much to the tireless efforts madet@tnational level with an object
and intention to devolve human rights on the chkidrArticle 36 of the FDRE
Constitution incorporates The Criminal Code of £20fas, indeed, made definite
provisions by adding a new dimension of human sggbf the child to the
jurisprudence of juvenile justice in Ethiopia. Hoxee, so far implementation aspect is
concerned; the things are not in good shape. TheelExe has utterly failed to give
effect to the intent and objective of this law. Tih&astructural requirements which
are making the law lame and children sufferersyateéo be met with.

188



The reality is that even today the prison poputati® composed of a considerable
percentage of juvenile offenders, who stay with #ged and hardened criminals.
Juvenile courts and Boards have not been congtitetery where. Judges in the
existing juvenile courts are not properly trained the correctional methods of
treatment. Police Department does not have mudurdeg this special law. On most
of the occasions for police, an offender is anmafér and it makes no difference for
them that he/she is a child or an adult. It isadityethat the child offender is always is
a victim of certain circumstances. He commits afertdfe only when he gets into
difficulties because of some kind of situationshia environment. Hence, the whole
approach for treating juvenile offenders includingglected must necessarily be a
psychological and correctional one. They must net punished but treated and
rehabilitated” for any offense committed by thens ha be strictly handled only
according to the special provisions of the law artited by the Constitution (Art 36),
Criminal Code of 2004, other special proclamatibke, vagrancy proclamation of
2002, and well within the parameters of the reléMaternational documents. All
aspects of juvenile justice including the approa€tthe legislature as well as the
courts, institutional structure, training of perseh reorganization of arrest and
detention processes, defence lawyer and legaltasdtera assume prime importance
and require matching legislative and administratisteps on the part of the

government.

1.2.1. Juvenile Treatment Under the Revised Criminal Code:

The Criminal Code of 2004 makes the objectivesatinents and penalties designed
for the young offenders very clear. From Art 1@5siobvious that the measures are
intended for the following purposes:

1. Curative,
2. Educational: General, moral as well as vocatioAd.160), and

3. Corrective.

189



The provisions prescribing these measures (Arts1B8)J emphasize on the reformative
and rehabilitative objectives as opposed to thdt amnalties which focus more on the

deterrent and preventive purposes.

The Constitution prohibited corporal punishment aamdy organ of Government or
individual handling matters pertaining to childresmould be guided only by the
Constitution and thus Art 172 of the 1957 Penal €adich prescribed infliction of
physical pain by stokes of cane was rightly elirtedaby the Revised Criminal Code of
2004.

Another important observation to be made is, whiles. 117 and 176 quite rightly
prohibit the imposition of death penalty on a yowmgninal who is below 18 years of
age, there is no such prohibition on impositiorsalitary confinement on the offenders
of this age group. It is possible for a child of tth18 years of age to be sentenced to
solitary confinement. Obviously, solitary confinemeis a very serious form of
imprisonment which can have very serious psycholdgeffects on the prisoner and a
young child definitely will be subject to serioussyghological and emotional
disturbances. It is to be considered seriously angrohibition should be placed on
sentencing the young children under 18 years tdataspl confinement should be

eliminated for the statute book.

1.2.2. Lack of Adequate Number of Juvenile Courts:

Ethiopia did not have a juvenile court per se. Tederal court comprised different
divisions, including a family division. However, reantly every criminal division could
handle juvenile cases in order to expedite matRegional governments were following
the same system. The higher courts handled onBrylimited number of more serious

cases, such as those involving a life sentence &uion on the Rights of Child, 2001).

1.2.3. Juvenile Treatment Institutions in Ethiopia:
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The provisions under the Criminal Code of 2004 rédecurative institutions (Art 158),
Corrective Institution (Artl62) and Observation/snpsory authorities (Art 208,
Charitable Organizations, etc) and special detanhstitution (Art 168/2/b). In addition,
there is a prohibition in Art 55 and Art 110/2 dktCriminal Code that young offenders
should not be kept in the penitentiaries meant ddult criminals. These special
institutions designated for young offenders arepsspd to be specially equipped with
trained staff and other recreational and trainiaglities that are helpful in reformation
and rehabilitation of these children. Well and doBdt the questions are, are there any
such homes functioning in the country? If so, hoang in which places, and how
efficient are the facilities and the staff funciiiog there? Though no proper information
is available on the point, it is clear that a lasito be done by the government in this
direction. Obviously there are no such institutiomseality except for some in sufficient
juvenile facilities in Addis Ababa.

It is a matter of regret that despite statutorgvimions and frequent exhortations by
social scientists, there are still a large numberthddren in different jails in the country-
it is the atmosphere of the jail which has highljrious effect on the minds of the child
estranging him from the society and breeding in &uarsion bordering on hatred against
a system which kept him in jail ... On no accouwddd the children be kept in jail and if
State Government has not got sufficient accommodaiti the remand home the children

should be released on bail instead of being sudgect incarceration in jail.

1.2.4. Juvenile Treatment Institutions Abroad:
Generally speaking the following types of juvenflilities are in use in different
countries of the world for the treatment of thedgnoie offenders:

¢  Observation Homes:

The juveniles who need only a short -term custoglynd) inquiry or trial are kept in an
Observation Home. This institution is also usedtti@ custody of under trial children and
juveniles in conflict with law about whom inquirg pending are who awaiting trial or

removal to an appropriate home or Borstal.
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There are Children’s Homes for the treatment oflewtgd children for whom a short-
term regulatory protective care is necessary blang term residential training is not
necessary. This reform, however, not resolved thwradictory approaches of welfare
and punishment which still persist. The emphasishis institution is on strict discipline
rather than constructive training. The system Imasyever, been subjected to severe

criticism in Britain due to enormous increase ingaile crimes in recent years.

Observation Homes serve as temporary holding f@slfor juveniles who were arrested
by the police or found to be living in neglect. &ailes “in conflict with the law” remain

there awaiting trial. Children “in need of care gmetection” stay there pending the
completion of a government investigation aiming ttack down their parents and
collecting information on their family backgrounid.the parents turn out to be dead,
untraceable, unfit, or simply unwilling to take tbleild back, the Juvenile Welfare Board
arranges for the child’s placement in a JuvenilemdEp where the government is
responsible for providing room, board, educationg avocational training. While it

distinguishes juveniles “in conflict with the lawtom those “in need of care and
protection,” the law effectively criminalizes bolly putting them under the jurisdiction
of the criminal justice system. The two groups @enerally housed together in
Observation Home for months on end: adolescentshalve committed serious offenses
are kept together with children — mostly much yoemg- whose only crime is that of
being neglected. In practice, there is no diffeeemcthe nature of their detention. The
law simply prescribes the confinement of both asdhly means by which they can be
rehabilitated. In addition to attending to the dheh’s primary needs, the observation
homes also provide with the materials and the perslonecessary to entertaining the

boys and allowing them spend their time in a cacsive way.

e  Special Homes:

The special Homes are established for the custbthealelinquent juveniles. Basic
amenities such as accommodation, medical careatdnal and vocational training are

available to delinquent juveniles in these homes.
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*  Certified Schools:

The certified schools are the modified form of theeteenth century reformatories are
Industrial schools for homeless, destitute andndekent children. These schools are run
with the purpose of catering to the needs of delemq children of different age, sex and
religion. The purpose of this approved School igtovide training to those juveniles
who are unfit for release on probation. The Schaoés open-institutions’ where young
offenders are educated and trained for normaldivirhe duration of stay and training in
a Certified School varies according to inmate’suregment depending on the discretion
of the School Administrator. This normally rangesnfi a minimum of six months to a
maximum of three years. In practice majority of ates are released much earlier.
Certified Schools are warranted criticism from sal/quarters. Some people criticize the
working of these institutions on the ground thagytlare far more comfortable than the
homes of the delinquents. But it must not be fdegotthat the loss of liberty these
institutions is in itself a heavy punishment. O thihole, more than two-thirds of the
inmates return to normal life after their releasent the institutions. These Schools
provide training facilities for inmates to make rtingroficient in different trade so that
they can engage themselves in some useful occapatio

. Correctional Institutions/Reformatories:

Reformatory is a term that has had varied meanings withinptheal system, depending
on the jurisdiction and the era. It may refer tyauth detention center, or an adult
correctional facility. The term is still in populaise for adult facilities throughout the
United States, although most reformatories haven beeamedcorrectional centergor
similar) in recent years. The term reformatory (@formatory school) was also
commonly used during the 19th century throughoatUmited Kingdom in reference to
penal facilities for children under the age of 14.

. Borstal Schools:

A ‘Borstal’ is yet another correctional institutidar the long term treatment of juvenile
offenders. The term “Borstal” owes its origin to rB@l Village in England where

Rochester Prison was first converted into a reftonyafor boys in 1902. The prevention
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of Crime Act, 1908 expressly prohibited the lodgioigyoung delinquents between 16
and 21 years in ordinary prisons and directed thay should instead be sent to the
Borstal. It was due to strenuous efforts Sif. Alexander Patersothat a few more

Borstals were opened in England in subsequent .years

Borstal training is exclusively meant for adoledsdretween the age group of 15 and 21.
Only such offenders who are found guilty of offempeinishable with imprisonment may
be sent to Borstal Institution for training. The»imaum period is now two years and
release is possible only after the expiry of sixhs. After release the offender remains
subject to supervision and recall for next two gefarm the date of his release. Before
recommending a delinquent for Borstal training, $ustability and physical as well as

mental fitness is thoroughly examined.

Though booking to a Borstal provides for an effeztileterrent to the potential offender,
it is certainly not a prison. Borstals are usualhen institutions having no walls, no bars
and no closed cells. There are, however, a fewedld@orstals also which are meant for

the treatment and training hardened offenders.

Borstal institutions prepare the offender for ndrril@ in society by providing him
facilities for industrial training and disciplindife. It is an institution meant for salvation
of young offenders under State tutelage. Adequatdities for work, education and
recreation are available to inmates in every Bbestd possible efforts are made to make
the place homely. Borstals provide for a phaseditrg program to inmates. When the
inmate reaches the final stage of training helsnad sufficient liberty to move in the

society.

1.2.5.Ethiopia Bound by Several International ConventionsRelating to Juvenile Justice:

Ethiopia has ratified the most important internadibtreaties on human rights, foremost

among which are the International Human Rights Gawmés of 1966 (the Covenant on
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Civil and Political Rights and the Covenant on Emoit, Social and Cultural Rights and
the Convention on the Rights of the Child (Supr&oert Juvenile).

In addition to the Convention on the Rights of @iaild, Ethiopia had ratified the ILO
Minimum Age Convention, 1973 (No. 138) and washa process of ratifying the 1LO
Worst Forms of Child Labour Convention, 1999 (N&2)l which demonstrated its
commitment to protecting children and improvingitheell-being. The fact that the
Convention had not been published was not due ebaance of commitment on the part
of the Government. Ethiopia was a party to varimisrnational conventions and they
were as binding as any other piece of legislatidre Government was aware that they
should be published in order to raise pubic awagnkowever, it had not been done,
usually due to general technical difficulties (Cention On the Rights of Child, 2001).

A child is a ‘national asset' and , therefore sitai duty upon the State to look after the
child with a view to ensuring - full development itd personality and the government
must take necessary steps so as to setting up aeéegqumber of courts. The detention
and maltreatment of children in violation of thevlas far too serious a matter to be
looked at with any complacence and unfortunatelstage has now been reached where
the court cannot be content with the expectatioeashpliance with its orders in these
proceedings but would have to go further and eiadthe State has to be more honest
about its obligations to the delinquent childrehil@en misbehave, perhaps, the society
and elders have (may be) behaved worse. Sociétgasming increasingly inhospitable
to its weak. By ignoring the non-custodial altewatprescribed by law and exposing the
delinquent child to the trauma of custodial cruethe State and society run the serious
risk of sending the child to criminal clan. Thisrie more matter of concession to the
child, but its constitutional and statutory riglEven so unduly hard and coercive

measures against the State and the authorities t miemselves become

Review Questions:
1. Write a critical essay on the status of treatmdnyaung

offenders under Ethiopian legal system referringttie

relevant legal instruments.

2. What do you know about the juvenile treatment to8dns
abroad? How effective they are to reform the juleni 195
delinquents? Do you suggest the adaption of amhase

strategies for Ethiopia?




Section 2. Punishment

2.1. Meaning and Definition

The word is the abstract substanvation of the Vewbpunish”, which is recorded in
English since 1340, deriving from Old Frengtiniss; an extended form of the stem of
punir "to punish,” from Latinpunire "inflict a penalty on, cause pain for some offehse

earlierpoenire from poena’penalty, punishment of great loss" .

Colloquial use of “to punish” for "to inflict heavglamage or loss" is first recorded in
1801, originally in boxing; for “punishing” as "hdvhitting™ is from 1811.

The Stanford Encyclopedia of Philosophy defines ighument as,an authorized
imposition of deprivations — of freedom or privamy other goods to which the
person otherwise has a right, or the impositionspécial burdens — because the
person has been found guilty of some criminal Viota typically (though not

invariably) involving harm to the innocent.”

The most common applications of the term are iallegd similarly 'regulated’' contexts,

being the infliction of some kind g#ain or lossupon a person for a misdeed, i.e. for
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transgressing a law or command (including prolobg) given by some authority such as

the state, an educator, employer or supervisoljgabprivate official.

2.2. Essential Elements of ‘Punishment’:
Punishment is the infliction by the state of consrges normally considered unpleasant,
on a person in response to his having been cowbvafta crime” (Snarr, 1992: 53). The
important elements of punishment, according to Hag the following:

1. It must involve pain or other consequences nornw@hsidered unpleasant;
It must be administered for some offence agairg!laules;
It must be administered to an actual or supposkshdér for his offence;

Persons other than the offender must intestinaliyiaister it;

a ~ DN

It must be imposed and administered by an authodhgstituted by a legal system
against which the offence is committed (as sumredrizy Dae H. Chang, 1976:
108).

2.3. Philosophies of Punishment

The history of criminal law shows that what is ddesed to be the purpose of criminal
law has been changing from time to time with theefl@pment of human knowledge
about the criminal mind i.e. the development ofm@miology. There are various theories
concerning the purpose of punishment ranging fretnibution, through prevention,
deterrence, reformation and education to rehatita The following have been

considered as the specific purposes of punishmealimost all criminal laws.

2.3.1. Retribution

Revenge or retribution is one of the oldest justifications for punishmeitthe
assumption is that since the victim has sufferednsch the offender. Revenge may be
understandable form the victim’s point of view ois Hoved ones. However, the
determination of the severity of the punishmentther attempt to make the punishment
fit the crime is not easy (Cox and Wade, 1989: 21h-

The origin of retributive theory lies in the primi notion of vengeance against the
wrong-doer. Punishment satisfies the feeling ofenge. It largely stems from the
Biblical saying of “an eye for an eye: a tooth footh; and life for life”. Many old forms

of punishments have been imposed based on thistoeaange the victim of a crime by
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punishing the criminal in the same manner as hengtted the crime. For example, in
olden times, when a man injured another, it wasrigfi@ of the injured to take revenge
on the person causing injury. The Mosaic Law of fBible has been, in fact,
overemphasized, to explain the retributive thedrpumishment. Consider the following

comment:
Lex talionis:

“An eye for an eye... is never in the Old TestameinSavagery,as it is sometimes
portrayed,but of equity.It is always offered as guidance for the judge @edmining
appropriate sentence, never as a rule for perseaation. There is no evidence in the
Old Testament that the terms of the law were ea&iied out exactly (eyes put out, teeth
extracted, etc.). It functions rather as a vivigtestnent of the principle of exactitude: the
equivalence of crime and penalty. This principlesv@st in English law when a person
could lose his wife for stealing a sheep. It id lmglay when judicial ferocity awards a
disproportionately harsh sentence (lengthy impnsemt for shoplifting), or when
judicial leniency awards a sentence plainly lesmth serious offence merits (a short
sentence for rape or for causing death driving utiteeinfluence of alcohol). It was up to
the judge in Old Testament days--as in ours--terd@he how the principle should be

applied in any given case. (Ref: “The Message of/@&bs"—David Atkinson)

However, in modern times retribution is used in entiran one sense. In the first sense,
the idea is that of satisfaction by the state ef ¥ittim's desire to be avenged; in the
second, it is that of the states marking its disaygd of the breaking of its laws by a
punishment proportional to the gravity of the crimie modern penological thought
retribution is not so much considered in the seofsgengeance but in the sense of

reprobation.

2.3.2. Deterrence

Deterrence is defined a# ‘justification for punishment based on the ideat trime can
be discouraged or prevented by instilling in poi@ntriminals a fear of punishing
consequences. Punished offends, it is hoped, amlesas examples to deter potential
criminals from antisocial condutt(Vetter and Silverman, 1986: 572fhe idea of

deterrence is best illustrated by the words of ighteenth-century judge who told the
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defendant at a sentencing, “You are to be hangetlewause you have stolen a sheep but
in order that others may not steal sheep” (Incjdrél87: 452).

The purpose of the punishment is to deter the oafrfrom committing crime in future
and to set as an example to the prospective crimiftacarries the message that those
who violate the law will be punished like wise. €Tidea is that punishment will curb the
criminal activities of the potential criminals. lmlden times severe punishments and
public executions were held mainly with the objectieter others and to set an example

that violation of law will be punished. Thus pumsént serves as deterrence in two ways:
A. General Deterrence:

The punishment of one criminal and the publicityegi to it are assumed to discourage
other potential law breakers. Advocates of the ldganalty, for example, believe that
fear of death may serve as a serious threat togeapd thus the death penalty serves the

function of general deterrence of serious crimes.
B. Specific / Individual Deterrence:

Punishment of the criminal is assumed to keep s$patific criminal from committing
other crimes in the future. Some theories assumecttiiminals lack internal inhibitors,

and hence unpleasant sanctions must be used tottesn a lesson.
2.3.3. Prevention:

According to this conception, the purpose of pumieht is to prevent the criminal from
committing crimes by physically disabling him bypseating him and keeping him in
seclusion from the society for a certain periodiofe. This way the society is spared
from the disturbance created by the criminal. Boavicted offender is sent to prison,
society can feel safe and confident that the crmimill not be committing further

crimes.

The difference between the deterrent theory andepteve theory has to be understood
clearly. According to deterrent purpose the crifsrend the prospective criminals learn
a lesson by the fear of severe punishment and tailyn abstain from committing

crimes. In prevention they are physically in capsed or disabled since they lack self-
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control and must be restrained. Here the restrgirgxternal by deprivation of their

liberty.

Prevention or incapacitation is a more general aivye of correctional administration.
Prisons are usually viewed as institutions in whacisons are isolated or incapacitated,
i.e., prevented from committing further crimes. §i8 the custodial, as opposed to the
rehabilitative function of corrections. Many of tpeoblems that surround prisons today
revolve around the contradictions of theses twedabjes. Incapacitation has two major
problems. One is the failure to consider crimes moatted by one inmate against another
as further crimes. And thousands of such crimes cammitted, around the world,
annually. Secondly, incapacitation being temporangst inmates will be released
eventually, whether they are rehabilitated or @ux and Wade, 1989: 217).

2.3.4. Reformation/Rehabilitation:

Punishment the purpose of which is to change tlagacher of the offender is known as
reformative punishment. This theory is also knowrcarrective or rehabilitative theory'.
Reformation means “the effort to restore a manowety as a better and wiser man and
as a good citizen.” According to this theory, phnient attempts to make the criminal
harm less by supplying him the understanding hk&slad cures him of those draw
backs which made him to commit crime. If a criminal morally degenerated his
tendencies also become, if not, extinct then atlézss sensitive. Punishment has, for
that reason, been defined as “a physical measwpted to excite in the soul of the
guilty true repentance, respect for justice, syimpdobr their fellow creatures and love of
mankind." (Oppenheimer. "Rationale of Punishmemt244) By reformation of the
criminal is meant his moral regeneration, and dgyely the sense of honesty. A person,
who commits a crime and suffers punishment for, ttaines back to the society and lives
in along with his other fellow beings. Thereforenshment must aim at making a man

worthy of living in the society.

The philosophy behind rehabilitation rests on teguanption that “persons who commit
crimes have identifiable reasons for doing so, thiatl these can be discovered, addressed

and altered”. Rehabilitation suggests to the oféenthat crime does not pay and that
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there is a better way. The aim of rehabilitatiotoisnodify the behavior of the individual
and reintegrate him into the society as a prodaatiember (Inciardi, 1987: 452).

The goals of rehabilitation are widely supportedduese in contrast to other sentencing
philosophies, it takes a positive approach in tiiengpt to eliminate criminal behavior.
Supporters of rehabilitation argue that unlike “tfetse hope of deterrence or the
temporary measure of retribution and isolationisithe only humanitarian mechanism
for altering the criminal behavior of offenders.

However, the effectiveness of rehabilitation hasrbseriously questioned. Some argue
that efforts to modify the behavior of offenderg af questionable value because the
causes of crime are not fully understood. Othegsi@that correction has only little and
limited value since rehabilitative services in mgion and community based programs
are either minimal or nonexistent. Others argue thhabilitation never demonstrated

and will never demonstrate its ability to preventexuce crime.

The advocates of reformative theory aim at the biitation of the criminal in the
society. This theory admits only such types of phments which are educative and
discipline the criminal, not those which inflictipaon him. Rehabilitative element of the
punishment includes restoration of the crimina¢fi@ctiveness or normal life by training
etc. In modern time’s reformative measures are tadoin cases of juvenile offenders. In
prison they are given some education and are debjeée some such prison programs so
that they can learn some kind of work which mayphélem in earning their livelihood
after coming out of the prison. The advocates «f theory emphasize that when the
prisoner goes to jail he finds himself quite cut stbm the rest of the world. The
confinement the deprivation of social intercourse ather ways of subjection to rigid
discipline never allow him to develop his charactefherefore, what is important is the

reformation of the criminal by making him worthylofing in the society.
2.3.5. An Integrative View:

We have discussed above various theories regarthiagpurpose of punishment.
However, while each one of them has some valuésaiwn none of them is universally
acceptable. If correction alone is emphasized, rétgbutive and deterrent elements

become ineffective. In official circles, deterrensetrongly supported as a necessary and
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potent defense of social values. Pure retributtorissv makes punishment barbaric and
leaves little room for reformation. On the othenttasuch treatment is likely to make
these criminals feel bitter and turn to habituahanality.

It is now recognized that ‘the prevention of crimed protection of society' are ends
asserted by every one. Thus, an inclusive thedmgwis a cultivation of all the elements
of retribution, deterrence, prevention and reforarahas been gaining ground in recent

years.
» Purposes of Punishment under the Criminal Code of@4:

The principles of Criminal law regarding the purpad punishment we discussed above
are clearly incorporated in the provisions of tharhal Code of 2004. Art.1. Para 2 of

the Code sets out the specific objectives of théeGn the following way:

“It aims at the prevention of crimes by giving duwtice of the crimes
and penalties prescribed by law and should this beffective by
providing for the punishment of criminals in ordeto deter them from
committing another crime and make them a lesson dthers, or by
providing for their reform and measures to prevetite commission of

further crimes.”

This provision makes a general statement of thesammd objectives of the
Criminal Code. Further, the purposes of deterrepoeyention, reformation and
rehabilitation are specifically mentioned in theoysions relating to different
types of punishments.

Review Questions:
1. Define punishment and explain the essential elesneit

punishment.

. What purposes does the criminal punishment serveighV

objectives of the punishment are victim and socdeignted

and which of them focus on the offender?

. Write short notes on the following:




2.4. Objectives of Different Types of Punishment:

Punishment is meant to produce some sort of jaatibin for the suffering of the offender
in actualizing the correctional objectives suchretsibution, deterrence protection, and
reformation or rehabilitation. In the course oftbry, societies, as point out earlier, have
used the following as punishment: “(1) financiaddp(2) physical torture; (3) restitution
and reparation; (4) imprisonment; (5) banishment dransportation; (6) capital
punishment (7) social degradation; (8) removal fiiwa group; (9) reduction to a lower
social status; (10) enslavement; (11) deprivatibiprivileges, i.e., voting or marriage
rights; and (12) hard labor”. We shall now see itietaf some important types of
punishments.

2.4.1. Capital Punishment:
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Capital punishment, the death penalty or execution is the killing of a person by
judicial process for retribution and incapacitatid@rimes that can result in a death
penalty are known asapital crimesor capital offencesThe termcapital originates from
Latin capitalis literally "regarding the head" (Laticapu). Hence, a capital crime was

originally one punished by the severing of the head

Execution of criminals and political opponents lheen used by nearly all societies—
both to punish crime and to suppress politicalehssin most places that practice capital
punishment it is reserved for murder, espionagasin, or as part of military justice. In
some countries sexual crimes, such as rape, agluiteest and sodomy, carry the death
penalty, as do religious crimes such as apostasyslamic nations (the formal

renunciation of the State religion). In many coigsirthat use the death penalty, drug
trafficking is also a capital offense. In China,nfan trafficking and serious cases of
corruption are punished by the death penalty. Ihtaries around the world courts-

martial have imposed death sentences for offensed @s cowardice, desertion,

insubordination, and mutiny.

Capital punishment has been practiced in virtuallgry society, excluding those with
state religious proscriptions against it. It is atw@r of active controversy in various
states, and positions can vary within a singletjgali ideology or cultural region. A

major exception is in Europe, where Article 2 o tGharter of Fundamental Rights of

the European Union prohibits the practice.

Today, most countries are considered by Amnesigriiational as abolitionists, which
allowed a vote on a resolution to the UN to promtbi abolition of the death penalty.
But more than 60% of the worldwide population livesountries where executions take
place in so far as the four most populous countimeshe world (such as People's

Republic of China, India, United States and Ind@)espply the death penalty.

As a rule punishability, by and large, dependshendegree of culpability of criminal act
and the danger posed by it to society as also ¢lpeadity of the offender. The risk of

penalty is the cost of crime which the offender tapay. When this cost (suffering) is
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high enough as compared to the benefit which timeecis expected to yield, it will deter
a considerable number of people. This is true witimes punishable with death sentence
as well.

A dispassionate analysis of criminological juriggence would reveal that capital
punishment is justified only in extreme cases inciwha high degree of culpability is
involved causing grave danger to society. It mistwever, be added that a mere
objective consideration of act's dangerousnessdety by itself would not be enough to
assess perpetrator's culpability but his persottabates and circumstances and gravity
of the offence have also to be taken into considerao decide whether or not he
deserves capital punishment. Thus the punishmeniidibe commensurate among other
things, with the gravity of offender's act and stai reaction to it.

Experience has shown that despite fullest conspoesss about the desirability of
reformative justice, at times unequivocal standinavoidable in extreme cases where
offender has been fully aware of the fatal consegeg of his gruesome and brutal crime
and there were no mitigating circumstances. In sggravating situations, law must take
a firm stand and not hesitate even to award theme sentence of death to the offender.
These situations have found expression in the plemes of several countries of the

world.

2.4.8.1 Retributive Effect of Death Penalty:

Death sentence has been used as an effective weépeinibutive justice for centuries.
The justification advanced is that it is lawfulfasfeit the life of a person who takes away
another's life. A person who kills another must dlieninated from the society and,
therefore, fully merits his execution. Thus the mmtfor death penalty may indeed
include vengeance which is a compensatory and agpar satisfaction for an injured
party, group or society. When regulated and colettidby law, vengeance is also socially
useful. Legal vengeance solidifies social soligaaigainst law-breakers and probably is
the only alternative to the disruptive private nege of those who feel harmed.
Commenting on the effectiveness of death penadltyrsten Sellirobserved that it has
failed as a measure of social protection, so atsarainstrument of retributive justice.

Citing illustrations from United States to suppdtits contention, he argued that the
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number of executions is far less than the numbenwfders committed annually which
clearly indicates that death sentence is no lotggked with favour and is falling into
disuse rapidly. Another argument which needs atientegarding declining effect of
death penalty is that even after the award of $leistence, in most cases, it is either

commuted or pardoned in the last resort and itd BrRecution is seldom carried out.

2.4.8.1 Deterrent Effect of Capital Punishment:

The fear of being condemned to death is perhapgribeest deterrent which keeps an
offender away from criminality. Death penalty inseaof murder serves as an effective
deterrent to remind the murderer about the sevefilgw towards this heinous crime and
certainly helps in reducing the incidenoé homicide.The old methods ofublic
execution though abandoned today, were directedalice the sentence as frightening as
possible. The present trend, however, is to keepntimber of offences punishable by
death to a minimum and avoid death penalty asdgrassible although its retention in
the statute book is favored even to this day.

2.4.8.1 Modes of Execution:

An appraisal of the administration of criminal jastof ancient times reveals that death
penalty was commonly used in cases of heinous erirhowever, there was great
divergence as to the mode of its execution. Thenscom modes of inflicting death
sentence on the offender were crucifixion, drownibgrning, boiling, beheading,
throwing before wild beasts, flaying or skinning alive, hurling the offender from rock,
stoning, strangling, impelling, amputating, shogtipy gun or starving him to death.
Hanging the offender till death in public places baen a common mode of putting to an
end to the life of an offender. These draconian bartbarous methods of punishing
criminals to death were justified on the groundt tte@y were the quickest and easiest
modes of punishment and at the same time carrigd tem an element of deterrence
and retribution. They have, however, fallen intsudie with the advance of time and
.modern humanitarian approach to penology.

Deterrence has been defined by Dr. Johnson asulesgiag the offender by terror or
naked fear from repeating his crime and at the séime preventing others from

following his path. It must, however, be remembdrteat deterrence is a relative term, its
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seriousness depending on the category of the adfefithus the stigma attached to arrest,
trial, conviction and sentence may have little effen habitual offenders or hardened
criminals but may act as a powerful deterrent to smerage law-abiding citizen.
Undoubtedly, of all the punishments, death penafiyears to be the strongest deterrent
for there can be nothing for which a man would lléng to give his life.

» Methods of Execution Currently in Use:

At present, the common modes of execution of deatitence which are in vogue in
different parts of the world are electrocution, ligtine, shooting, gas chamber, hanging,
lethal injection etc.

The method of execution ®jectrocutionconsists in subjecting the condemned prisoner
to heavy charge of electric current. The method firas used at Auburn State Prison,
New York on August 6, 1890 and is now being exterlgi used in USA, UK, USSR,
Japan, and most of the European countries.

The device ofSuillotine for execution of criminals was introduced in Franin 1792.

It was a kind of machine erected for execution @mmals in western countries,
particularly in France, Scotland and England.

Shootingas a mode of execution of a condemned person veaisfas offences tried

in Military Courts. In Russia and China and somstEeuropean countries death by
firing squad is the customary mode of execution.

More recently,gas chambersare being used in the western world for executabn
death sentence. The condemned prisoners are death by being stripped in a chair

in a sealed gas chamber into which poisonous funfiesyanide are injected. The
method prevailed in USA and was extensively usetNayg Germany in killing Jews
and other unwanted minorities.

The method ohanging the condemned prisoner till death has been comyrionise

in almost all the countries since ages. In Indidlipuhanging is now held to be
unconstitutional.

Death sentence by meanslethal injection is relatively a later development. It was
first adopted in Oklahoma (USA) in 1977. The iniectis administered intravenously
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with delicate skilled operation. It is preferredchase it ensures instantaneous death

without any suffering. It is in use in USA, UK, Gata and other developed countries.

2.4.1. Capital Punishment in Ancient Rome and Greece:

In ancient times, the law administrators unflingtynexecuted murderers because they
believed that "the life of each man should be shtoeeach other man"? They realized
that it is not enough to proclaim the sacrednedsm@riolability of human life, it must be
secured as well, by threatening with the loss fef ¢if those who violate what has been
proclaimed inviolable-the right of innocent to livlurder, being the worst of crimes,
must deserve the highest penalty which is deatliesea. This shall also be in
accordance of the principle that punishment musinbgroportion to the gravity of the
crime.

Ancient Romans accepted the deterrent value ofhdpanalty. Under the Roman
criminal law, the offender was put to public ridiewand his execution took the form
of a ceremony. Death was caused to the condemmsdrpg a most tortuous manner.
For example, one who killed his father was sewa sack along with a live dog, cat
and a cobra and thrown into river. The object veasidke him die most painfully. The
sentence of death could be awarded even to a defimrwas unable to payoff the
debt of his creditor. Thus a creditor, who foundtthis debtor was unable to payoff
the debt, could vent his wrath upon the debtor layaming him up the Tarpeian rock
and hurling him from there to death.

The Greek penal system also provided death senttarcenany offences. The
offenders were stripped, tarred and feathered &ihdpublicly. Execution of death

penalty in public places was favored because afatsrrent effect.

2.4.2. Continental View on Death Penalty:

The history of crime and punishment in England migithe medieval period reveals that
infliction of death penalty was commonly practicEd the elimination of criminals.

Henry VIl who reigned in England for over fifty ges was particularly infamous for his
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brutality towards the condemned prisoners. He usedoil the offenders alive. His
daughter Queen Elizabeth, who succeeded him, wasiffi@r in punishing the offenders.
The offenders were not put to death at once buevseibjected to slow process of
amputation by bits so that they suffer maximum pamd torture. The condemned
offenders were often executed publicly. These brutethods of condemning the
offenders were, however, abandoned by the endybtenth century when the system of
transporting criminals to distant American Colonias their option was firmly
established.

Dr. Fitzgeraldobserved that the history of capital punishmeringland for the last two
hundred years recorded a continuous decline iextkeution of this sentence. During the
later half of the eighteenth century as many as hwodred offences were punishable
with death penalty. The obvious reason for theudesgy of execution was the concern of
the ruler to eliminate criminals in absence of agee police force to detect and prevent
crimes. The methods of putting offenders to deadrewextremely cruet brutal and

torturous.

As the time passed, the severity of capital punaftnwvas mitigated mainly in two ways:
Firstly, this sentence could be avoided by claiming'biemefit of clergyWwhich meant

exemption from death sentence to those male offendleo could read and were eligible
for holy Order.Secondly, the prisoners who were awarded death sentencel duul

pardoned if they agreed to be transported to Araeri€olonies. Thus, by 1767
condemned felons could be transported for sevenrsyiaalieu of capital sentence. In
course of time, death punishment for felony waslisbed and in 1853, the system of
transporting criminals also came to an end andnapwishment of penal servitude was

introduced.

Commenting on the frequency of executions durirggalghteenth centuriponald Taft
observed that during no period in the history ost®en civilization were more frantic
legislative efforts made to stem crime by inflicti@f capital punishment as in that

century. In his opinion, the growing importancetbis punishment was owing to the
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agrarian and industrial changes in the Englishedgciesulting into multiplicity of crimes
which had to be suppressed by all means. Suppattisgview Radzinowiczobserved

that more than 190 crimes were punishable withhddating the reign of George 11l in
1810.

In nineteenth century, however, the public opinidisfavored the use of capital
punishment for offences other than the heinous esiBenthamand Bright, the two
eminent English law reformers opposed frequentaiseapital punishmentSir Samuel
Romillyalso advocated a view that the use of capital pument should be confined only
to the cases of willful murder.

The irrevocable and irreversible nature of deathajfig gave rise to a number of
complications which invited public attention towarthe need for abolition of this
sentence. Consequently the British Royal CommissianCapital Punishment was
appointed in 1949 to examine the problem. As alre$ihe findings of this Commission
death sentence was suspended in England and Vdalése years from 1965 and was
finally abolished by the end of 1969.

However, the constant rise in the incidence of erim recent years has necessitated
Britain to re-assess its penal policy regardingliugenalty. The two latest decisions! of
the Privy Council emphatically stressed that tharawof death sentence is not violative

of human rights or fundamental rights.

2.4.3. The ltalian View:

Italian criminologists, however, expressed divetgeews about the utility of capital
punishmentLombrososupported application of capital punishment forituth offenders
and incorrigibles. In his view, death sentence egras an effective deterrent for such
offenders.Garofalo opposed capital punishment on grounds of moralitylesBeccaria
denounced it because it had a demoralizing effecdtaziety. He believed that life of an

individual is too precious to be ended by the awdrdeath sentence.

2.4.4. The French Position:
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France has abolished capital punishment recentigr af considerable debate and
discussion among penologist and law reformers. Tfe®} that retention of death

sentence is not in keeping with the modem refonedatiend of penology.

2.4.5. Death Sentence in U.S.A:

Available literature on capital punishment in UditStates testifies that in modem times
the sentence of death is being sparingly used ah ¢buntry. This, however, does not
mean that capital punishment is altogether abalisheUnited States. The retention of
death penalty is still considered to be morally &ghlly just though it may be rarely
carried into practice. American penologists justhg retention of capital punishment for
two obvious reasons. Firstly, from the point of wief protection of society, death
penalty is needed as a threat or warning to detepotential murderers. Secondly, it also
accomplishes the retributive object of punishmaasmuch as a person who kills another
has perhaps forfeited his claim for life. It is,wever, generally argued that the risk of
being executed in fact serves no deterrent purpesause the murderer often plans out
his crime in such a way that the chances of hisdfiein are rare and he is almost sure of
his escape without being punished. The retentiaeath penalty for capital murderers is
justified on the ground that if not executed, thely remain menace and potential danger
to society.

Recent trend in America is to restrict capital glment only to the offence of murder
and rape. Another noticeable change in trend make the process of execution private,
painless and quick as against the old methods bligpexecution which were brutal,
painful and time consuming. At present, the commmaraes of inflicting death penalty in
United States are electrocution, hanging, asphgxiatvith lethal gas and shooting.
Several American States have abolished death pueishwith beneficial resultgvir.
Justice Brennarand Mr. Justice Marshallof the US Supreme Court in a well-known
decisionFurmanv. The State of Georgiabserved that death penalty should be outlawed
on the ground that it was an anachronism degraditgiman dignity and unnecessary in
modem life. But most of the Judges did not agreth vilhe view that the Eighth

Amendment of the American Constitution which pratsibcapital punishment for all

211



crimes and under all circumstances is a good laameSof the American decisions
suggest that the courts are convinced that deathltyeper seis not violative of the
Constitution. However, in some parts of the UniGtdtes death penalty has been retained

only for the murder of a prison officer by a liferwict.

2.5.7. Retention vs. Abolition of Capital Punishmein

An international survey carried out in 1962 by theited Nations, however, confirmed
that neither suspension nor abolition of death Ingri@ad any immediate effect in
increasing the incidence of crimes punishable vggimtence of death. The countries
which had abolished capital punishment, notablyrn@ay, Austria, Scandinavia,
Netherlands, Denmark and some Latin American Stagg®rted no ill-effects of
abolition.

In the modern reformative era, retaliation and retrdsy apart from being outdated are
also against the accepted norms of modem crimirstice. Beccariawas perhaps the
first criminologist who raised a crusade againgtited punishment in 1764. He strongly
protested against the use of cruel and barbaroutesnof punishing the offenders and
emphasized the need of individualized treatment.ekgressed a view that death as a
sentence symbolizes man's cruelty and insignifieasichuman life. Incourse of time
mens redbecame the guiding principle for determining thétgand punishment of the
offender though it is true that in certain cases difficult to determinemens reaof the
offender.

Yet another reason for discarding retribution gwriaciple of criminal justice is to be
found in the fact that putting a person to deathtuaily amounts to killing him
deliberately. That apart, experience has shown ri@te than eighty per cent of the
persons committing murder are not really murdebertsare persons who have fallen a
prey to this heinous crime due to circumstance$ siscpassion, provocation, jealousy,
sexual impulsiveness, poverty or intoxication. @ioxgly, death sentence is hardly an
appropriate punishment for such offendd?sof Scothas expressed doubts about the
adequacy of capital punishment as it involves tkke of innocent person being sent to
guillotine. Bona fideerrors of judgment as to guilt of the accused arewn to have

occurred. If an innocent person is hanged due szamiiage of justice, his life is lost for
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ever and the loss is obviously irredeemable. Perlitas for this reason that slightest
doubt about the guilt of the accused entitles lomah acquittal on the plea ‘tlenefit of

doubt’under the criminal law of most countries.

The abolitionists strongly argue that since deathafty is irrevocable, it should not be
awarded. But the elaborate safeguards providdaeiptocedural law clearly indicate that
though the sentence of death is irrevocable,atiarded only after a thorough scrutiny at
every stage of the case and, therefore, chancksmén error or judgment are not only
minimized but reduced to almost nil. Slightest doattout the guilt of the accused who is
to be sentenced to death is sufficient to entail benefit of doubt. As such, abolition of
death penalty on the ground of irrevocability hgreftems to be justified.

The safeguards provided under the law to eliminatepossibility of erroneous judgment
regarding award of death sentence which may briedlgtated as follows:

Firstly, death penalty is awarded very sparingly only iresasf aggravated homicide and
offences againghe State;

Secondly Sentence of death shall be passed only in casegawk crimes and on
exceptionally dangerous criminals, in the case<iBpally laid down by law as a
punishment for completed crimes and in the abseh@ny extenuating circumstances
(Art 117/1)

Thirdly, the death sentence shall not be carried out umesSrmed by the Head of
State. It shall not be executed before ascertaihrérits non- remission or non-

commutation by pardon or amnesty (Art 117/2).

Fourthly, accused person has an opportunity to put-forthphea for award of life-
imprisonment as an alternative punishment for deatttence on an appeal,
It is quite often argued that death penalty "braéd" human nature and cheapens human
life! Thus it vitiates the humanitarian sentimeotsicerning the sacredness of human life.
It is for this reason thabavid Pannickstrongly argues that death penalty should be
declaredber seunconstitutional as cruel and violative of due psxcof law.

The arguments for and against death sentence msynmarized as follows:

» Retentionists’ Arguments:
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1. Elimination of murderers by execution is fair retriion and saves potential future
victims.

2. Punishment must match the gravity of offence andstvarimes should be severely
punished.

3. Societies must establish deterrents against cribeath sentence serves as a n
effective deterrent.

4. Death is a just punishment and death penalty has beld constitutionally valid to
ensure justice for condemned offenders.

» Abolitionists’ Arguments:

1. An execution arising out of miscarriage of icests irreversible.
2. Capital punishment is lethal vengeance whichabizes the society that tolerates it.
3. Capital punishment does not have deterrenttefiéired murderers take the risks of
criminal justice system whatever the penaltiesusTih has no rational purpose.
4. Death penalty is unjust and often discriminatagainst poor who cannot defend
themselves properly.
A perusal of arguments for and against the retantifocapital punishment in a
penal system makes it abundantly clear that at iemasetention in the statute book

would better serve the ends of justice, thoughratiice it may be used sparingly.

2.2.2. Imprisonment:

Imprisonment presents a most simple penal and comfoom of sentencing for
incapacitating the criminals. It proved to be aficefnt method of temporary elimination
of criminals apart from being a general deterrer an individual deterrent. Conditions
of imprisonment in civilized countries have undergaadical changes in recent decades.
The minimum security institutions such as openpasons and prison hostels are being
increasingly used as modified forms of incarcerabboffenders.

Despite being a corrective measure, the most at&icproblems involved in
imprisonment as a measure of punitive reaction rimes is the ‘prisonization’ of
offenders. The prisoner is confronted with the noostial problem of adjustment to new
norms and environment of prison life. He loses pgessonal identity in the process of

adjustment and is converted into a mere impersamily.
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Yet another set back of imprisonment as a modeaunispment is its damaging effect on
family relationship of the offender. The offendesés contact with the members of his
family and if he happens to be the sole bread-wintiee result is still worse. The
members of his family suffer misery, starvation dnthncial crisis. Depriving the
offender of his family life for a considerably lopgriod creates new problem for prison

discipline in form of homosexuality, bribery, coption, revolt etc.

Prisonization of woman offenders presents many-fpfdblems before the prison
administration. Particularly, the women prisonetsovare pregnant or have babies need
special care and attention as regards their fooddical treatment, health and
nourishment of the child. This acts additional fio@l burden in the prison
administration. This is one reason why the prisoth@rities are more liberal in granting

remissions, furloughs, parole etc. to the womesgmers.

In India, parole and furlough are now being exteslyi used as a part of penal substitutes
for mitigating the rigors of prison inmates. Thel Aldia Jail Reforms Committee has
further observed that the prisoners should be settan furlough after undergoing a
specified period of imprisonment so that they namtcontact with their relatives and
friends and may not feel uprooted from society #nég saved from the evil effects of
imprisonment.

The social stigma attached to prisoners makes trehabilitation more difficult.
Prisoners quite often feel that the real punishniesgins after they leave the prison
institution. Sir Lionel Fox,the noted prison reformist of Britain introducedsti system
for inmates to prevent them from stigmatization @m$ure them an honorable life in
society.

Be that as it may, the fact remains that imprisamne still one of the most accepted
forms of punishment throughout the world. With tmedern correctional techniques
introduced in prison institutions, it serves as edficient measure of reforming the
criminal and at the same time protecting the sgdietm anti-social elements. Thus it

serves the dual purpose of preventive and refomagtistice at one and the same time.
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2.6. Rehabilitate or punish: How Should Society Treat Ciminals?

Every criminal is a person. Every person is differéom every other person. Every
criminal is therefore different from every othemginal. There is not single solution to the
problem of criminal behavior. Although criminal &ttty can be easily broken down into

neat categories, criminals as people can not.

Let's look at punishment. In different countriegrth are different types of punishment.
Some are more effective than others. In the UiStases there are very few options when
it comes to punishment (prison, probation, housesaror in rare occasions execution),
and due to the pitifully easy punishments thereeisy little deterrent to avoid crime. In
countries where corporal punishment and maimingimamemented, citizens are much
more motivated to do the right thing. Punishmergsdwork...sometimes.

What about rehabilitation? Some of those peopl@rison are people who just make
mistakes. They saw an opportunity and took it, aved in to temptation. People
committing property crime and white collar crimencgometimes be in this category. The
"one time only mistake" type of criminal usuallycti¥es in prison that they will not repeat
their mistake. Some of them decide not to brealaheagain. For them punishment was
all the rehabilitation needed. Others will just tise prison time think of new ways to get

away with crime. There is no rehabilitation for peEpwithout integrity.

People convicted of sexual crimes may actuallydseee to rehabilitate than those who do
not have any regard for personal property or gawerntal funds. There have been some
great advances in the field of abnormal psychol@nd | applaud the efforts of those
researchers. This does not mean that we shoult durschildren with a "cured" child

molester, but it does indicate that terribly longspn terms might not be the only solution.

Some prisoners are in complete denial. They refusecept that they did anything wrong
when they broke the law. They refuse to acceptaiveof the land as applicable to them.
No amount of psychological assistance or legal ghiment (by United States standards,

anyway) will deter them from future criminal actiyi
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If you have read this far and are thinking thatéh@ust be hundreds of types of criminals
that have not been addressed, then you are coifiieete are almost as many types of
criminals as there criminals. The chance that avicted prisoner will change is
completely up to that particular convicted prisonéfe, unfortunately, do not get to
decide.

The institution of prison serves a dual purposelwhinating criminals from society and
reformation and rehabilitation of the offenders @ndhe institutional treatment by
blanketing out conditions which in the first placen them into law-violators. It has now
been generally accepted that “After Care” serviagstnform an integral part of penal
program. As a part of correctional service it ppgmses active help and guidance to the
discharged prisoners through counseling and slawe#. The process has, therefore, been

called the “released person’s Convalescence”.

The system of parole as a corrective measure aitiaive process has now been
expanded in the form of open jails and open air psnm recent years. Open air-
institutions are essentially a2@entury device for rehabilitating offender’s notrtite

in the society through an intensive After-Care pang

Review Questions:

1. What different purposes does the capital punishment

serve? Do you agree with the efficacy of death

penalty?

. Write an essay on the modes of execution of death
penalty. Do you think any mode of execution fitiin 217
the Constitutional mandate against ‘cruel and indw/m

punishment? Basing on this mandate how do you




Section 3. Alternatives to Imprisonment:
» The Prisons and the African Experience:

The criminal justice systemthe police, the courts and prisons, in he formalnodation
we know them today were introduced into Sub-Sahd#fita by colonialist or were

adopted as a result of European influence overpdst one and half century or so.
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Otherwise prisons were alien to the cultural pcadi of African as far as the
administration of justice was concerned. Eldersadoordance with customary law, dealt
with offenders. Traditional sanction such as thgnpent of compensation or blood
money by the offender to the victim was customarynany of the African countries. For
instance, as recorded by Jomo Kenyata, on the bag&ikuyu law “Nine sheep or goats
had to be paid for adultery or rape and one hunghegp or ten cows for homicide, and
that this rate did not vary with the wealth or ajehe victim, nor with the intention or
motive of the killer” (Read, 1969: 104). Similarly Ethiopia certain tribal groups paid
what they called gumma” or blood money to the aggrieved individual or clesthout
ever referring the offender to the courts, untd tftovernment, through the promulgation
of the 1957 Penal Code declared all offences taribees against the state and the
practice was declared illegal. African customarw,laccording to T.O. Elias, never
recognized and even considered prisons as wasteful:

The payment of compensation, blood- money, by tfender to the

offended was customary in many cases, even in riteeviul killing of

human being. The reason for this is partly to hentbin the social policy

of the African peoples, which centers around thedland its produce in

the largely agricultural communities on the contihgElias, 27:18, 1969)
Once the prison system was introduced into Afritsayise gradually became widespread
and major reliance was placed on it, in the attetgpttontrol and prevent crime.
Imprisonment grew steadily in the century as thgomanethod of punishment of
hardened criminals. Urbanization and the variog®eets of socio-economic change that
have been taking place in the continent weakenaditional sanctions. The alien
criminal justice system which was never adapteldtal conditions was more retaliatory
rather than conciliatory. As a result, courts inggbgxcessively severe sentences, which
overcrowded prisons. More and more reliance wasenugdn imprisonment to fight the
increasing rate of crime. This led to the expansibthe police and the judicial system
which in turn led to the arrests of more and moflermlers making the expansion
inevitable (see Clinard and Abbot, 1973: 231-37adRd.969: 128).
Though the prison system was a foreign import anddme extent an imposition of

colonialism, it still remains to be the major methaf handling criminals in Sub-Saharan
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Africa. After independence many of the African ctiies had the intention of either a
abolishing or, at least, changing the feature cfoms because of their repressive nature
which were considered an affront to human digrigrticularly, those African leaders,
who themselves had suffered imprisonment in theqa® of their fight for independence,
were bent on doing something after independencas.r@&alities were different than
intentions and prisons still persist even in muahreruglier states.

Parole and probation have been tried by differenntries and have been proved to serve
best alternatives for the imprisonment to bringkbtie criminal to the society as a law
abiding citizen. These strategies seem to appedlstanind persuasively as he gets a

lenient and compassionate treatment from the ldareesment system.

3.1. Parole System:

Parole may have different meanings depending on the aeld judiciary system. All of
the meanings originated from the Fremperole, meaning "(spoken) word." Following its
use in late-medieval Anglo-French chivalric praetithe term became associated with
the release of prisoners based on prisoners gittaieig word of honor to abide by certain
restrictions. Before being granted the privilegepafole, the inmate must first agree to
abide by the conditions of parole set by the pagpluthority. These conditions usually
require the parolee to meet regularly with his er Iparole officer or community
corrections agent, who assesses the behavior aju$tradnt of the parolee and
determines whether the parolee is violating anhisfor her terms of release (typically
these include being at home during certain houentaining steady employment, not
absconding, refraining from illicit drug use andrsgimes, abstaining from alcohol). In
some cases, a parolee may be discharged from fdaetdee the time called for in the
original sentence if it is determined that the parestrictions are no longer necessary for

the protection of society (this most frequentlyuscwhen elderly parolees are involved).
> Early History of Parole:
Alexander Maconochie, a Scottish geographer antaan the British Royal Navy,

introduced the modern idea of parole when, in 18#0was appointed superintedent of
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the English penal colonies in Norfolk Island, Aadia. He developed a plan to prepare
them for eventual return to society that involvatee grades. The first two consisted of
promotions earned through good behavior, labor,stindly. The third grade in the system
involved conditional liberty outside of prison wdibbeying rules. A violation would

return them to prison and starting all over ag&irough the ranks of the three grade

process.
» Modern History of Parole:

In the United States, courts may specify in a se@eiow much time must be served
before a prisoner is eligible for parole. This fen done by specifying an indeterminate
sentence of, say, "15 to 25 years," or "15 year#ad The latter type is known as an
indeterminate life sentence; in contrast, a semtasfc"life without the possibility of

parole" is known as a determinate life sentence.

In most states, the decision of whether an inmatearoled is vested in a paroling
authority such as a parole board. Mere good congtde incarcerated in and of itself
does not necessarily guarantee that an inmatebwilbaroled. Other factors may enter
into the decision to grant or deny parole, most momly the establishment of a
permanent residence and immediate, gainful emplayrae some other clearly visible
means of self-support upon release (such as S®ew@lrity if the prisoner is old enough
to qualify). Many states now permit sentences & limprisonment without the
possibility of parole (such as for murder and esage), and any prisoner not sentenced
to either this or the death penalty will eventudifve the right to petition for release (one
state — Alaska — maintains neither the death penailt life imprisonment without parole
as sentencing options). At the same time, mostr gthBons, such as European nations
and Mexico, have abolished life without the pod#ibof parole because it is considered

cruel.

Before being granted the privilege of parole, thimate must first agree to abide by the
conditions of parole set by the paroling authoritizese conditions usually require the

parolee to meet regularly with his or her parolécef or community corrections agent,
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who assesses the behavior and adjustment of tlidepaand determines whether the
parolee is violating any of his or her terms okese (typically these include being at
home during certain hours, maintaining steady egmpént, not absconding, refraining
from illicit drug use and sometimes, abstainingrralcohol). In some cases, a parolee
may be discharged from parole before the time ddtbe in the original sentence if it is
determined that the parole restrictions are no donuecessary for the protection of

society (this most frequently occurs when eldedyofees are involved).

The institution of prison serves a dual purposelwhinating criminals from society and
reformation and rehabilitation of the offenders @ndhe institutional treatment by
blanketing out conditions which in the first placen them into law-violators. It has now
been generally accepted that “After Care” serviaestrform an integral part of penal
program. As a part of correctional service it pgmses active help and guidance to the
discharged prisoners through counseling and slemeg. The process has, therefore,

been called the “released person’s Convalescence”.

The system of parole as a corrective measure aiteaiive process has now been
expanded in the form of open jails and open air g=anm recent years. Open air-
institutions are essentially at?(aentury device for rehabilitating offender’s notrhte

in the society through an intensive After-Care paog
3.2. Probation:

Probation is the suspension of all or part of a jail senéertbe criminal who is "on
probation" has been convicted of a crime, but adtef serving jail time, has been found
by the Court to be amenable to probation and véllréturned to the community for a
period in which they will have to abide to certamnditions set forth by the Court under
the supervision of a probation officer; or has edrpart of the sentence but has been
released before its end. General conditions mdydeamaintaining employment, abiding
to a curfew, living where directed, abstaining framlawful behavior, following the
probation officer's orders, not absconding, andaneing from contact with other

individuals, who may include victims of the origir@ime (such as a former partner in a
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domestic violence case), potential victims of samitrimes (such as minors when the
crime involves child sexual abuse), potential wsses, or those who have partnered with
the offender in the earlier crime. In some casesoffender on probation is fitted with an

electronic tag which signals his or her whereabtutsficials.
» History of Probation:

The concept of probation, from the Latin wagytbbatio - meaning testing period - has
historical roots in the practice gidicial reprieve In English Common Law the Courts
could temporarily suspend the execution of a seetém allow the defendant to appeal to
the Crown for a pardon. Probation first developadthe United States when John
Augustus, a Boston boot maker, persuaded a judgeiBoston Police Court in 1841 to
give him custody of a convicted offender, a "drunlafor a brief period and then helped
the man to appear rehabilitated by the time ofesenihg. Even before John Augustus, the
practice of suspended sentence was used as edr8B8@sin Boston, Massachusetts and
became widespread in U.S. Courts, although thesenoastatutory authorization for such
a practice. At first, judges, most notably Petere@bridge Thatcher of Boston, used
"release on recognizance" or bail and simply fatiedake any further legal action. In
1878 the mayor of Boston hired a former policeceffj one "Captain Savage," to become
what many recognize as the first official probatiofficer. By the mid-19th century,
however, many Federal Courts were using a judigptieve to suspend sentence, and
this posed a legal question. In 1916, the UnitedeStSupreme Court held that a Federal
Judge (Killets) was without power to suspend aeses# indefinitely, which is known as
the Killets Decision. This famous court decisiom [® the passing of the National
Probation Act of 1925, thereby, allowing courtsstespend the imposition of a sentence

and place an offender on probation.

Massachusetts developed the first state wide pmybaystem in 1880, and by 1920, 21
other states had followed suit. With the passagd@iNational Probation Act on March
5, 1925, signed by President Calvin Coolidge, th8.Eederal Probation Service was
established to serve the U.S. Courts. On the edd, pursuant to the Crime Control and

Consent Act passed by Congress in 1936, a growgtatés entered into agreement by
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which they would supervise probationers and pasolee each other. Known as the
Interstate Compact for the Supervision of Paroke®s Probationers, the agreement was
originally signed by 25 states in 1937. In 1951,thé states in the United States of
America had a working probation system and ratiflesl Interstate Compact Agreement.
In 1959, the newly adopted states, Alaska and Hamaaddition the Commonwealth of
Puerto Rico, U.S. Virgin Islands and the territerief Guam and American Samoa

ratified the act as well.

Probation began as a humanitarian effort to allost-fime and minor offenders a second
chance. Early probationers were expected not anbpey the law but also to behave in a
morally acceptable fashion. Officers sought to mtevmoral leadership to help shape
probationers’ attitudes and behavior with respectamily, religion, employment, and

free time. They aimed to ensure that this was estbras well, and early probationers

were given the opportunity to prove themselves@ossibly even reduce their sentence.

During the 1920s through the 1950s, the major dgreénts in the field of psychology
led probation officers to shift their emphasis framoral leadership to therapeutic
counseling. This shift brought three important dem First, the officer no longer
primarily acted as a community supervisor chargétl enforcing a particular morality.
Second, the officer became more of a clinical dos@ker whose goal was to help the
offender solve psychological and social problemsird the offender was expected to
become actively involved in the treatment. The pitiref rehabilitation as the primary
goal of probation gave the officer extensive diBore in defining and treating the
offender’'s problems. Officers used their judgmengé\taluate each offender and develop
a treatment approach to the personal problemspilestumably had led to crime. Many
states offered to dismiss or expunge the convigfitre probationer fulfilled the terms of

the probation.

During the 1960s, major social changes swept adiesdJnited States. These changes
also affected the field of community correctionsatfier than counseling offenders,
probation officers provided them with concrete abaervices such as assistance with

employment, housing, finances, and education. &hmphasis on reintegrating offenders
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and remedying the social problems they faced wasistent with federal efforts to wage
a "War on Poverty." Instead of being a counseldherapist, the probation officer served
as an advocate, dealing with private and publittutgns on the offender's behalf.

In the late 1970s the orientation of probation gemhagain as the goals of rehabilitation
and reintegration gave way to "risk managementi$ Hpproach, still dominant today,
seeks to minimize the probability that an offendeil commit a new offense. Risk
management reflects two basic goals. First, in@cwadth the deserved-punishment ideal,
the punishment should fit the offense, and coroeetl intervention should neither raise
nor lower the level of punishment. Second, accgdio the community protection
criterion, the amount and type of supervision a&tenined according to the risk that the

probationer will return to a life out of complianagth the law.

Prisoners may be released on parole before thefaheir sentence, and are normally on
probation until the end of the sentence.

> Probation Violations:

A probation officer may at his discretion issueralyationer a warning, or order him to
appear before a court for a probation violationringa At the hearing, the probation
officer will typically request additional punishmemusually involving incarceration. A
prisoner released on parole may have parole rey@etibe recalled to prison. There is
no "hard and fast" rule for what type of violatiaml result in a hearing. One violation
that is almost always considered serious is faitarappear for scheduled meetings with
the probation officer. Being found in possessionllefyal drugs, or being arrested for
another crime, is likely to result in a hearingviHseriously the violation is regarded may
depend upon the facts of the original offense —dwample, if a person has been
convicted of a gang-related offense, "associatidh known criminals” may be viewed
as a more serious violation than if the person vear@robation for driving a car with a

suspended license.

3.3. Community-Based Rehabilitation:
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Community-based corrections are a general term that refers to uarikypes of non-
institutional correctional programs for criminafferiders. These include, among others,
such options as diversion, pretrial release, probatestitution and community services,
temporary release, halfway houses, furlough, amdi@aThese are considered useful in
dealing with offenders in the community.

Many criminologists argue that courts are too harsimon-violent offenders, and usually
a large majority of offenders that serve time iis@ns are non-violent. Haas and Alpert
argued:

There are three factors that are usually cite@dwor of community-basedcorrections.
Community supervision is considered to be cheapan incarceration. However, costs
vary from country to country. But there is a cldimat prison is three to ten times more
expensive than community supervision. Secondlweifare to measure rehabilitation by
the rate of recidivism, prison is no more effectilan community supervision. Thirdly,
incarceration is more harmful to both the individaad the society. Besides, there is the
suffering of family members, particularly that detchildren of women offenders (Cole,
1986: 578).

3.3.1. Objectives of Community-Based Rehabilitation
1. Reintegration:
The types of correctional options mentioned aboyedd sanction and control criminals
without confining them. This will allow offender® tmaintain existing contacts and
establish new ones in the community. This objectssé&nown asreintegration. The
meaning of reintegration was cogently summarizey, tlhhe 1967 US President's
Commission on Law Enforcement and Administratiodwstice.
Reintegration is based on the assumption that cangedelinquency are the
consequences of community disorganization as veellha psychological
and behavioral problems of the offenders. The conitiyls failures are
considered to have deprived "offenders of contattt the institutions that
are, basically responsible for assuring developnadriaw abiding contact:
sound family life, good schools, employment, re@waal opportunities,

and desirable companions”. The psychological pnaislethat are often
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manifested by offenders are viewed to be, at leadtally, the influence of

the environment in which offenders live.
2. Community Protection:
Another objective of community-based correctionsasimunity protection. Even though
reintegration is the main feature of community lblaserrectional programs, there are
other objectives. The control of offenders, whiteyt remain in the community is an
important objective aimed at protecting the societyn further harm. Various control
mechanisms may be applied to impose prescriptiekpaascriptive restrictions on the
offender's behavior. Conditions like curfews or @eufs that the offender attend school,
secure a job, avoid substance abuse and contdctuwitesirable characters engaged in
illegal activities can be imposed. Sometimes ofe&aadmay be required to stay in
supervised environment, such as a halfway housa diversion center where daily
movements are structured.
Enforcing such conditions is not simple. It regsidgily visits to the offender at his
work place and at home. It may require regular acist with family members,
employers and other relevant associates. In thisitMa possible to deter the offender
sufficiently enough to protect the community fromyarisk, though it may not be as
much an incapacitation, as a prison commitment prayide with all its dehumanizing
effects. In fact'prisons should be repudiated as useless for ampgse other than
locking away persons who are too dangerous to mvad at large in a free society”
(cited by Haas and Alpert, 1991: 373

3. Intermediate Punishment:

Intermediate punishment is another objective of community-based corrections
Intermediate punishments are ‘alternatives to ti@ual probation or incarceration. In the
continuum of sanctions, which range from probatitm incarceration, selected
community-based programs such as intensive supamyidiouse arrest, electronic
monitoring, and boot camps provide mid-range digjoos that better reflect the severity
of the offence than prison or probation alone. Wimlany offenders require reiterative
efforts to facilitate a law-abiding way of life, dmany persons cannot be safely released

to the community without supervision, many offereddeserve a punishment that is less
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harsh than prison but more severe than a fine aninmim supervision probation”
(McCarthy and McCarthy, 1991: 4).

Probation and parole have traditionally been casid to comprise correction at the
community level. They are still the backbone of caunity-based corrections. However,
recent developments have come up with new addltidlexelopments constituting
community-based corrections. But the central them¢o provide services within a
setting of community involvement. This is carriedt avithout a person experiencing
incarceration or as a supplement to or followingpexriod of incarceration. Thus,
community-based corrections are those activitie thvolve the community in the
efforts to reintegrate offenders. The mere fact haommunity-based program is going
on within the community does not make the programmunity-based (Snarr, 1992:
224).

Intermediate punishments are also used as alteesat revocation for probationers and
parolees who run into difficulties. It is possilite send to prison probation or parole
violators. But it is often not desirable to do Bor instance, a probationer who has been
obeying the law, and is sticking to a job, butddd refrain from substance abuse should
not be sent to prison, since many aspects of feisatie working for him (McCarthy and
McCarthy, 1991: 4).

4. Cost-Effectiveness:

Cost-Effectivenessis one of the reasons why community-based cormestiare
considered to be a better alternative to imprisaimé&he problem of prison
overcrowding is almost a world wide problem. Theref before ever thinking to build
new prisons, it may be wise to consider communégda corrections as an alternative.
Increased construction of prisons would inevitaldgd to more accelerated rate of
incarceration with no recognizable impact (McCardimg McCarthy, 1991: 6).

There are potential conflicts among community-basedectional programs. Current
practices, including probation and parole, partidylif one ignores probation and parole
violations, are less costly than intermediate pumisnts. Reintegration requires genuine

efforts to assist offenders, "a carefully calcuagtrategy that involves much more than
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control of offenders”. The following passage froraxCGand Wade (1989) illustrates the
conflict, referred to earlier, regarding commuriigsed corrections:
Despite such criticisms of community-based comast efforts have grown, over the
years, to develop community-based treatment an@ctiwnal programs for offenders, in
many of the developed countries like the Scandaraciountries, particularly Denmark,
and Japan have opted for alternatives to incatoeraEven the American Bureau of
Prisons, a strong defender of the prison system,stated to implement community-
based corrections and has this to say:
We in corrections know that offenders can changeima reintegrated in to the
community-if provided the necessary assistancep@tmand supervision. The
focus of this effort is, of course, the communégda programs. We must
continue and expand these programs and developnew of promise... (As cited
by Richard Quinney, 1979:370).

3.3.2. Types of Community-Based Corrections:
There are various types of community-based cooesti But we can have an

understanding of a few of the major types.

3.3.2.1. Diversion:

Vetter and Silverman defined diversion"dsie removal of an offender from the criminal
justice system by channeling him/her into a socgsework, mental health, or other type
of agency. The term has also been used to dedtrbkandling of juveniles in a system
separate from the adult criminal justice system aedtencing of offenders to community
based correctional facilities rather than to prisSofi986: 572).

Thus, diversion implies the formal removing or sergfing of criminal proceedings
against criminals who have violated the criminal,lan favor of processing them through
non-criminal disposition or means. It is a pre-adation disposition (Inciardi, 1987:
625).

Inciardi claims that diversion is not a new pragtitt is believed to have existed, in an
informal fashion, for thousands of years. For ins& a police officer removes a public

drunk to an institutional shelter; a prosecutor rdagide tanolle prosequa petty theft; a
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2.

magistrate may release after admonishing an indalidvho assaulted a neighbor; etc.
"These are discretionary decisions, undertakeradam and off the record, and they
tend to be personalized, standard less, and ingtensi ... (Besides) they serve only to
remove offenders from the application of criminahplties with no attempt to provide

appropriate jurisprudential alternatives".

The unsystematic approach in the use of diverstotiinued for some time. However, a
system of formalized diversion, imposing socialréipeutic programs in place of

conviction and punishment, in which the offendersvpdaced under the supervision of
community agencies, was introduced later on. A @iocBoy's Court first introduced fit,

in 1914. This is how one of the judges summaribedadvantages of the program:

As arguments in favor of diversion increased, ittcaed to evolve. It was believed that
its use would reduce Court backlog, it would all@arly intervention before the

development of full-fledged criminal careers, itluees the costs of criminal processing,
and it reinforces the offender's chances for conitpuaintegration. Besides, it had been
acknowledged that the criminal justice system wasnpting the very opposite of what it

was expected to achieve. It had failed to protectesy. McBride summarized the failure:

3.3.2.2. Restitution:

Restitution is an ancient principle: "If anyone sins and corsnat breach of faith...

through robbery... he shall restore it in full, aatdhll add a fifth to it, and give it to whom

it belongs" (Leviticus 6). According to the laws ldammurabi, 2100 BC, "if a man has

stolen anox...if (it belongs) to a god (or) a palace, he shall gastyt fold; if of a

villain...ten fold. If the thief has not the meaoSpayment, he shall be put to death.”

(McCarthy and McCarthy, 1991: 137).

Restitution is "compensation for injury one hafligted, in the form of either a payment

of money to the victim or the performance of sesvio the community" (Cole, 1986:

657). There are various rationales for restituasrGilbert Geis presented them:

1. While fines go directly to courts or governmentaseries, monetary restitution

goes to the victims of crime, compensating themiriprries, time lost from the
work and other losses.

It compels the offender to accept personal respditgifor his/her crime.
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3.
4.

It is likely to reconcile victims and offenders.

It can be carried out along with a probation progmaithout an additional program and
expenditure. In fact it is carried out as one ef ¢bonditions of probation.

It provides a chance for including the victim irethdministration of justice. (Inciardi,
1987:637)

There are also those who claim that restitutioghtimprove crime reporting if victims
were convinced that they would be repaid for what/tlost. Restitution, by easing public
hostility towards the offender, might reduce th@ason of the offender from the society,
thus facilitating his/her reintegration. Restitutiovould minimize the burden on the
taxpayer (Conklin, 1995: 432).

Despite the advantages cited above there areismigcagainst restitution. It is suggested
that restitution can be a punitive sanction ratthem a rehabilitative one because it
imposes an additional burden on offenders that tiheyht not ordinarily have. Even
more seriously, it has the potential for nullifyiagy deterrent effect of punishment by
allowing criminals to "write a check" and "pay a&'fdor their offences. In addition, it is
argued that restitution serves the interests oég¢hoho are financially better of, thus
baring the option for those who are indigent. Thotlee latter argument may have some
truth, there are alternatives that make restitutwailable to offenders at all socio-
economic levels. For instance, juvenile vandals wark to repair the damage caused,
drunken drivers can work in alcohol detoxificatioenters, other offenders can work in
hospitals, nursing homes etc. (Inciardi, 1987: 637)

Restitution is used in most cases for economicng#s. The goods or money taken from
victims and the damages done to their property lsanrestored through financial
payment. Restitution can be used in cases of welehut there is difficulty of putting
price tags on physical injury, and psychologicaltna, thus, it is difficult putting limits
to the use of restitution in such cases. Howewanmunity service can be utilized for all
types of offences (McCarthy and McCarthy, 1991:)138

Though restitution is not yet accepted by the arahijustice system, it is being used
widely in many of the developed countries. The dextfor its wide application are the

growing need for the recognition to respond toltisses suffered by victims, the need to
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make offenders more accountable for their crimes] the need to provide effective

alternatives to the use of overcrowded prisons.

3.3.2.3. Temporary Release Programs:

Temporary release programsare the means of preparing inmates for eventlease
from institutions and return them to the commutbyyreleasing them for specific period
of time. The release may be of different natureedeling on what the inmate wants to do
during the release. The most common types of cqubeany release are work release,
study release, and furlough. During the releaséog@eathe inmates may work, attend

school, visit with family or make other preparasdor final release (ibid., 166).

3.3.2.4. Work Release:

Work releaseis known under various names. Inciardi descrivetk releases follows:
...work release is an alternative to total incarcéwat whereby inmates are
permitted to work for pay in the free community tmuist spend their nonworking
hours back in the institution.

Work release is not a recent innovation. It wasdted ...in 1913 [in Wisconsin, USA].

However, the idea has been only slowly accepted jtamas not until the early 1970s that

work release became a widespread correctional ipeatdr felony (serious offences)

offenders (Inciardi, 1987: 661).

McCarthy and McCarthy also corroborated Inciardiéscription and made it a little

more specific (1991:166-67):

...Regardless of the specific term employed, any ramghat provide for the following

conditions may be defined as work release:

1. The labor of prison or jail inmates in the commuynit
. Under conditions of relaxed supervision, and
. For which inmates are paid prevailing free-worldges.

While at work, however, they work under conditiamsiilar (and many times identical)
to those of free persons. They must meet the sabergquirements set for the

employees, and they work with and are supervisethiljans.
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In most cases inmates are paid directly by thepleyers, but they are required to turn
their paychecks to the institutional administrationhe administration will make
deductions of 5 to 10 per cent to reimburse thee dta room and board. Payment may
also be made to cover cost of maintenance of tnédyfaf the inmate or any debts he/she
may owe etc. Whatever remains is deposited in emgavaccount in the name of the
inmate to be withdrawn at the time of release. H@xethe inmate can withdraw a
certain amount during incarceration.

The types and locations of institutions are likedyhave some influence on work
release programs. Institutions located in and ataunbvan areas are likely to have
wider access to a variety of employment opportesitiA rural setting, apart from
restricted job opportunities, may make it difficédr inmates to mix unnoticed into

the local labour force of a tightly knit community.

Work release participants have to be carefullyctete They have to be screened and
interviewed to make sure that the right types ohates are selected. The necessary
checks are made to determine that they are notaliged because they are:

e more than six months from release;
e anescape risk;
» charged with other serious offences;

Further, precautions to be taken are to check vehnetney have other jurisdictional

detainer, or have physical or emotional problenaking them incapable of performing

in the program; or were revoked from the prognairie past (Snarr, 1992:237).

Some countries have been using work release foe dome now. For instance, in the

United States, as of June 30, 1988 out of totalates of slightly more than 500,000
almost 15,000 state inmates were on work reledss.i3 about three per cent.

However, despite such uses, there is some opposdithe use of work release. One of
the grounds for opposition is that prisoners takayajobs from law-abiding citizens. It is

also argued that releases have been exploited $'esaune employers believed convicts
should not be paid at normal wage levels. Besigaspn-based training has not always
been accepted for modem employment markets (Inci@87: 662).

233



3.3.2.5. Furlough:

Furlough is defined by Inciardi asan authorized, unescorted absence from prison for
work or study, visiting with one's family, or fase other reason deemed rehabilitative
by correctional authorities, for a specified periofitime".

Furloughs are usually allowed, at regular intervéts 24 to 72 hours. However, the
duration and frequency for furlough will depend siatutes, administrative regulations,
inmate's custody status and the individual's nelddsally all overnight furloughs are to
the inmate's home or to that of a family member@sitchy and McCarthy, 1991: 170).
The grant of furloughs may be basing on reasoriadimgy some or all of the following:

e To maintain or re-establish family ties;
e To solve family problems;

e To prepare for final release, to attend employmetgrviews, to search for
housing, to obtain a driver's license etc.;
e To attend a short-term educational, or vocationadgjram;

* To attend a special event in the community (e.gsgeak to a civic or student
group)

There are some problems that make release on §irlaifficult, if not impossible.
Inmates released on furlough face transportatioblpms since, in most cases, they have
to make their own arrangements. Even more ser®tisei problem faced by inmates that
do not have families to visit on furlough. Occasiltyw volunteers or charitable
organizations are permitted to provide housingriarates on furlough. Though there are
no statistics, furloughs are used in many countiesause they are considered to allow
inmates to "wet their feet before plunging into thain stream of society" (McCarthy
170-71).

In most cases, furlough release is granted to teelénmates that are not security risks.
Although limited, furlough release provides addiab avenue for incarcerated
individuals to maintain relationships to minimizense of the controversial issues that

surround issues regarding conjugal visits (Sn&921147).
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3.3.2.6. Study Release:

Study releaseprograms are similar to work release programs. difference is in the
type of placement inmates receive. "Study releaspaies are students rather than
workers and employees. Like work release inmatesjeler, they fulfill two roles -
students by day and inmates by night" (McCarthy Mie@arthy, 1991: 169).

Study release is a natural extension of the wotkase principle. It is offered to
minimum security, parole-eligible inmates that hastemonstrated motivation for
vocational or academic studies. Study release gesvinmates opportunities for full-
time, on-site participation in vocational or cokegducation (Inciardi, 1987: 662).

The possibility for offering study leave will degkon the location of the institution and
the availability of educational programs. Usualljpan areas offer better possibilities
than rural areas where, usually, maximum securigops are more common, and needed
resources including physical facilities, such aggstudy areas, counseling and support
services are difficult to come by. Besides, schauks also far apart in rural areas. In
urban areas minimum-security institutions are mideely to provide such resources
(McCarthy and McCarthy, 1992: 169).

The major difference between work release and stethase is mainly an economic
guestion. Work release programs reduce the cosicafceration and enable inmates to
get funds, while study release programs increasttutional expenses because of the
payment of tuition fees for the courses inmatesehtv take, unless inmate students
obtain financial aid or have their own personaafinial resources. Because of the limited
availability of funds, the use of study releasegrewn countries where the program is
operational, the program is not extensively usedt fBnds are not the only limiting
factors. Most inmates would probably prefer worlease than study release, if given the
choice. Work release will most readily result immediate financial return, whereas study
release would provide only long-term and uncertatarns. For all these reasons study

releases are much fewer than releases for wordk Yibi

3.3.2.7. Halfway House:

Though the exact origin dfalfway housesis difficult to establish, its use is said to have
begun by the acts of Christian charity. Howeverirdy the second half of the 19th
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century, the Quakers were supposed to have stastachunity corrections in some of the
states in Northeastern United States.

But, the development of halfway houses was the conéc of the efforts of some
voluntary or non-governmental organizations. Durihg first half of the 20th century,
groups like the Salvation Army, the YMCA, and YW@Ac. in the United States were
operating halfway houses. Gradually, with the alality of government funds, the use
of halfway houses became widespread. Governmerdtivdy houses were more
exclusively used to deal with some individuals whe&re under some sentence
obligations such as probation, parole, furlough &wvately run halfway houses had
greater latitude in operation. They admitted botfier@lers and non-offenders such as
drug-addicts and alcoholics (Snarr, 1992: 237).

» Objectives and Benefits of Halfway Houses:

Halfway houses have a number of benefits to thevidhaial offender, the community and
the justice system. Providing the ex-offender witlod, shelter, clothing and other
necessities is a very humane act than simply retgrthe offender to the community
without identifying whether he can locate a jokaglace to live in on his own. Though it
is a prior condition for a parolee to have a plackve in, it is not usually a realistic plan.
There may be problems with family members that mskeh arrangements difficult to
maintain for the ex-offender. Stresses of adjustma@ght also make living with family
members untenable. An offender, hoping to gainasseon parole may accept any job
just to facilitate his release. But once on patwemay not be very happy with the job
resulting in early termination. Halfway houses ¢efp such things from happening by
providing the ex-offender with basic necessitiediluhe can locate housing and
employment suitable enough for his needs (McCaatid/McCarthy, 1991: 209-10).
Halfway houses can also provide the emotional sdppfienders may need in the
management of demands and pressures of readjustim@ninal counseling is provided
and staff is always ready to listen to and disaessdents' problems and dilemmas.
Besides, the offender is in a setting where helmasure of being understood and get
support. Halfway houses can provide more structtimethpeutic programs to those who

need intensive intervention. The offender can gehsprograms as drug, alcohol or
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family counseling to develop skills and resouraesneet community demands while he
is still in a semi-protected environment.

Halfway houses can also assist ex-inmates find camisnservices. "The Halfway house
staff can act as advocates for ex-offenders, pnogithem with support, security, and
direct assistance while plans for education, tr@jniemployment services, financial
assistance, and counseling from community agenaes being developed and
implemented”. Community programs may have largdieams and ex-offenders cannot
afford such delays. Halfway house staff can helddar bureaucratic processes while it
meets the individual's most immediate needs.

Halfway houses provide services to the communitynia ways. In the first place they
provide a secure environment to protect the comiypdrom ex-offenders. The activities
of residents are properly monitored. In additiypport services, staff role models, and
recreational pursuits are available". Persons sigest under such conditions are less
likely to involve themselves in criminal behavi@econdly, the facilitation of adjustment
of the resident inmates to the community, by tredf sif halfway houses, will reduce
recidivism.

Halfway houses, like other community treatment eenand minimum security facilities,
will provide low-cost alternatives to prison systenfor handling non-dangerous
offenders. Therefore, halfway houses are considerdae reasonable and cost-effective
ways of expanding the capacities of prisons by mizing over-crowdedness without
having to build additional prisons.

Despite the advantages cited above, there are sdti@sms against halfway houses
centered around public safety and deterrence. Maitigs express concern about the
potential continued criminal behavior from ex-offiens living together in halfway
houses in residential areas. Other critics considdfway houses as being "soft" on
offenders and unable to provide the same detegHeatt as incarceration in prisons.
These are real concerns that have to be serioaslidered by administrators of halfway
houses (Snarr, 1991: 236).

» Programs of Halfway Houses
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Though programs of halfway houses vary greatly, esg@neralization can be made as
pointed out by Snarr. Nearly all halfway housesrafeewith reintegration model. For
those halfway house programs that serve offendéis kave just been released from
incarceration, the notion of decompression appliég. experience of incarceration often
conditions the offender to norms, expectations, dwhavior patterns that are
unacceptable in the "free world". The halfway hoaperates to ease the transition from
incarceration to society.

Halfway houses also recognizeelf correction’ as a program. Offenders, given the
chance and conducive atmosphere, are less liketgdidivate. In some cases halfway
house programs do not go beyond providing temposagiter and minimal support to
assist offenders. In other cases, they "provideseist residents in obtaining shelter, food,
clothing, counseling, education, vocational traginemployment, and temporary
financial assistance". Halfway house programs tende structured as a phased reentry
approach as summarized below:

Phase I: This phase provides orientation and maximum supiemvj with limited
freedoms and a very structured day. Emphasis ise@laipon learning the rules and
beginning a program (length of time varies fronew flays to a few weeks).

Phase II: Phase Il marks initial entry into halfway houséhattes. There is a lessening
of restrictions; residents enter programs and seefsloyment. The supervision level is

lowered, but attention is given to individual adjosnt.

Phase IlI: During this phase, residents experience full pgmdtion in halfway house

program activities and outside employment. Theylitjudor extended hours, home
visits, and additional freedoms.

Phase IV: The final phase marks an exit from the halfwaydeywalthough a person may
remain involved through aftercare (i.e., outpatemd outreach programs)"

The length of stay in each phase will depend on pgbkcy of the halfway house,

individual adjustment and the condition of placet@&ut generally inmates stay from
three to four months. In some cases it may rargye & few weeks to two years.

The effectiveness of halfway houses varies frormtguo country and on the effective

planning and execution of the programs. The questfoqualified and committed staff
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and the availability of community resources ar® alsicial. Generally, successes prevalil
over failures. As a result, more and more countirestrying it out.

Review Questions:

1. Write a short note on the African experiencerigon system.

2. What do you understand by parole system? Do thok that it is an
effective reformatory system? How do you justife thictim’s dissatisfaction

on the early release of his offender on parole?

3. Explain the concept of probation. Refer the mions of Criminal Code
relating to probation and prepare a short a essa® probation system of

Ethiopia.

4. What do you understand by community based rétalnn? Explain its

objectives.
5. Explain different types of community based relialion. Investigate how
6. many of them are in use in Ethiopia and howatiffe they are?
Write short notes on:
Restitution
Diversion

Temporary release programs

assessed in the light of its impact on society enagal and the criminal in particular.

Punishment of offenders though necessarily arduisusievitable in the interest of the

community at large; therefore, every civilized natmust have a definite penal program.

An ideal penal system must essentially includefdllewing characteristics:

1. A rational penal policy should aim at protectihg society from crimes and reclaim
criminals by removing imperfections in the penaV laf the country. Greater emphasis

should be on prevention rather than cure. Necesstaps should be taken to ensure
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that people do not get opportunity to commit crinaher than trying to reform
criminality. The law must provide according to \&ions in culpability.

. Expressing his concern for the efficacy of phmient. Bentham,the well known
English law reformer commented that penal policysirioe in conformity with the
principle of hedonism, that is, the utilitarian ¢ioee of pain and pleasure.The
pleasure derived from criminal act must not outlweige pain inflicted by way of
punishment; otherwise the punishment is bound $e lits significance. That apart,
punishment to be effective should be proportionatde gravity of the offence.

. Itis an accepted fact that delay defeats jestrordinate delay in sentencing negatives
its deterrent effect. It is, therefore, desiredt thanishment must follow the crime.
Elimination of delay in awarding punishment is g8 the most fundamental
requirement of an ideal penal program. It must beech that inordinate delay in
disposal of cases by courts is causing untold meisé¢o poor litigants, particularly in
India, as a result of which people are losing faitthese institutions of justice.

. Punishment connotes society's disapprobationaf@articular human conduct and
penal sanctions act as a threat to the aggressoeft@n from committing such
forbidden acts of violence. Thus the ultimate obg@gunishment is to protect society
against law-breakers. Aeccariaputs it, the purpose of punishment is 'to make erim
an ill-bargain for the offender".

. Experience has shown that the principle of eguaishment for similar offences does
not prove effective for all types of criminals. Tiieung and the first offenders must
be treated differently than the recidivists andituab offenders. The justification for
this differential treatment lies in the fact thaeteffect of punishment varies from
criminal to criminal depending on his age, sexellett, mental depravity, responsive
attitude and social circumstances. It is for tl@ason that classification of criminals
into different categories is deemed necessary abthiey could be reformed through
adequate correctional measures.

. It is significant to note that efficacy of pummsent essentially depends on the proper
functioning of agencies which administer criminaistjce. These agencies must
command respect among the public. Everyone incfuttie criminal himself should

feel convinced that justice has been done to himpmportionate and unduly harsh
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punishment shall make the members of community tfest their life is unsafe and
insecure in the hands of criminal law administratand their distrust for law and
penal institutions shall jeopardize the cause ahioal justice. Unfortunately, the
position in India in this regard is far from satisfory. Particularly, the functioning of
the police and prisons needs improvement so tr@dleeegain their lost faith in these
august institutions of law and justice.

. Reformation of criminals should be the objecpohishment while 'individualization'
the method of it. Thus reformation in case of julem first offenders and women
offenders and deterrence for hardened criminalsracidivists should be the ultimate
object of penal policy. The State has to rehabdite offender rather than avenge.
The sub-culture that leads to anti-social behavimag to be countered not by undue
cruelty but by re-culturalization. The punishmeathe efficacious must include the
combination ofdeterrence, prevention and reformation so thatreévents a future
wrong besides bringing a change in the attitudéhefoffender through reformative
measures during the period of his incarceration.

. While appreciating the need for reformative apph towards criminals, a word of
caution as to the extent to which the principléoidbe applied, seems necessary. It is
generally observed that in their enthusiasm torrefthe criminals, the authorities
associated with penal institutions such as prisamd reformatories convert these
institutions into an earthly paradise providing abrts of comforts to inmates.
Consequently, inmates often take the institutiorasasy resort to spend their life
comfortably without shouldering any responsibibtid his obviously defeats the very
object of reformation. It is therefore, desiredttlif@ in these institutions must involve
certain degree of hardship and rigour so that timeate is always reminded of his
bitter experiences of institutional life after mease. This will help in keeping him
away from repetition of criminal acts. The penastsyn should be designed so as to
ensure that offenders improve by suffering for tlediences. Unfortunately, the trend
of judicial sentencing in India is towards excessikeformation with the result
punishment is losing all its effect and consequethibre is steep rise in crime rate.

. The authorities concerned with the criminaligestadministration should refrain from

projecting the image of offenders as "big shot".niust be remembered that
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punishment fails when it raises the status of trevicted offender in his group.This is
particularly true with criminal gangs. The rewarde often announced by the
Government on the heads of notorious murdererspidaand criminals seem to
undermine this aspect of penal policy.

10. Most of the modem penologists are opposed temtien of capital punishment on
humanitarian ground. They argue that killing of mannhumane. That apart, if an
innocent person is executed due to erroneous ¢ugiat will do irreparable harm.
Some argue that putting an offender to death uiytiemounts to a cold-blooded
murder which serves no useful purpose. The reakcdbbpf punishment being
reformation and not destruction of the criminalatihesentence hardly serves any
purpose. Thus enlightened view is averse to thentiein of capital punishment since
it is grossly unjust and against the principlebwhanity.

But it must also be pointed out that despite grgwdisinclination for awarding death
penalty, there is a growing reluctance to abolishtiis so because of a general
feeling that threat of infliction of death senteiitself proves as an effective deterrent.
Therefore, the ideal policy is to retain capitah@lhment in the Statute Book to be
used in 'rarest of rare’ cases. It is true thatebeof 'rarest of rare cases' has not been
acceptable to many because of the fact that whgtappear to be a rarest of rare
case to one Judge may not necessarily appearso toeanother Judge.

11. Punishment should include both compensationadisas imprisonment. As a matter
of general policy, it would be ideal to prescribeparation or payment of
compensation for offences relating to property wigénal sentence with or without
fine may be awarded for crimes against personiqodattly for crimes against women
and children.

12. The efficacy of punishment, by and large, depeon its impartiality. The penal
policy should, therefore, be completely free froomsiderations as to the caste, creed,
religion or status of the offender.

13. As a sound principle of criminal justice, iffts the legislature to prescribe maximum
limit of punishment for every offence in the CriralrCode without laying down any

minimum limit. This will enable law courts to awaplinishment according to the
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requirements of individual offender thus infusingelement of discretion in judicial
sentencing which is sine qua non for individualigedtment model.

14. The system of solitary confinement has now bexmbsolete and outdated. It is
discarded because it is tortuous and imposes awxeessffering on the offender.
Modern penologists treat solitary confinement asiethod of putting offenders to
death without bloodshed. Confining convicts in a&et prison-cells without any
work makes them idle and aggressive and they rétusociety as more dangerous
and aggressive criminals after their release. dhere of solitude and isolation is so
painful that it completely destroys the personatityhe offender and he turns hostile
and indifference to the community.

15. Punishment should always serve as a measwecia defence. This in other words,
means that elimination of incorrigibles and rehigdtibn of corrigible should be the
ultimate object of penal justice. An ideal penaligoshould have enough elasticity
so as to mold itself with the changing needs oétand place.

The above verbalizations with regard to punishnanply suggest that no single theory

whether deterrent, preventive, retributive, retiNoet or reformative can help in

eliminating crimes and criminals from society. I ionly through an effective
combination of two or more of these theories timatdeal penal program can be drawn to
combat crimes. Some socialist countries have a@iglimentioned in their criminal codes
the aims of sentencing the offender. This is inde&elcome step which other countries
should take note of while formulating their penaligy.

More recently, British and American penologists én@hown considerable concern for

plight of the ‘victims’ by focusing their attentioon the diverse aspects of victimology.

This relatively new concept covers within its ambdt only the victims of individual

criminality, but also those of the abuse of crinhipeocess and administration of justice.

For this purpose it is necessary to develop hunglrisr consciousness among the law-

enforcement personnel particularly, the police jafdauthorities.

Unit Summary:

Punishmentand rehabilitation are, generally speaking, two main objectives of

correctional administration. However, objectivesftsiom time to time depending on
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public opinion and the type of political leadershiim modern times generally
rehabilitation seems to gain more attention, thotngh varies from country to country.
Gradually societies resorted to treatment. But dbeflict between the punitive and
treatment reactions of society, as pointed out Owik Sutherland continued to be
unabated. There are those who argue that, des$gitshift to the treatment approach,

crime is on the increase.

Prisons are conventionally institutions, which fopart of the criminal justice system
of a country, such that imprisonment or incarceralis a legal penalty that may be

imposed by the state for the commission of a crime.

The juvenile justice system in our country is irt conformity with the UN Standard
Minimum Rules for the Administration of Juvenilesfice adopted by the Seventh UN
Congress on the Prevention of Crimes and Treatmieotfenders held in 1985. The
Revised Criminal Code provides for many reasonalé welcome instructions for
juvenile treatment. But there is serious problerthvmfrastructure and proper will of

the authorities concerned to take steps towardsrthkeementation of such provisions.

There are various theories concerning the purpdseuaishment ranging from

retribution, through prevention, deterrence, refation and education to rehabilitation.
However, while each one of them has some valuts @wn none of them is universally
acceptable. Different types of punishments aregihesi do achieve different aims of
punishment.

Parole and probation have been tried by differenintries and have been proved to
serve best alternatives for the imprisonment tagpkiack the criminal to the society as
a law abiding citizen. These strategies seem t@apo his mind persuasively as he

gets a lenient and compassionate treatment fronathenforcement system.
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Community-basectorrections are a general term that refers to uaritypes of non-
institutional correctional programs for criminafferiders. These include, among others,
such options as diversion, pretrial release, probatestitution and community services,
temporary release, halfway houses, furlough, amdi@aThese are considered useful in
dealing with offenders in the community.

Review Questions:

Write an essay on the essential features of antaféecriminal justice system.

Case Comments:

Study the cases given below. Discuss each case dedde the following:

1. Was justice done?

2. If you were the judge, what other facts and ciraamses would you like to be
informed of?

3. If you were the judge, would you give a differeahtence?

4. How would you have felt if you had been the vicbfithe crime?

5. How would you have felt if you had been the defen@da

1. Crime of Passion:

Binyam Bahiru, a thirty-six-old man, while prepagi dinner became involved in an
argument with his drunken wife. In a fit of a ragmyam, using the kitchen knife with
which he had been preparing the meal, stabbedied kis wife. He immediately called
for assistance, and readily confessed when thepinisceman appeared on the scene with
the ambulance attendant. He pleaded guilty of threec The investigation indicated that
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Binyam was a rigid individual who never drank, wedkregularly, and had no previous
criminal record. His thirty-year-old deceased wid@d mother of three children, was a
“fine girl” when sober but was frequently drunk aod a number of occasions when
intoxicated had left their small children unattethdé\fter due consideration of the
background of the crime and especially of the pligithe three motherless youngsters,
the judge placed Binyam on probation so that hédcaork, support and take care of the
children. On probation Binyam adjusted well, workedularly, appeared to be devoted

to the children and a few years later was disclthage‘improved” from probation
2. Homicide:

In Addisa Ababa two young men decided to robrekbdhey were Cherinet Chla, aged
16, and Dereje Dawit, 19. During the robbery thesrevdisturbed by Seom Mengistu, a
policeman. Cherinet produced a gun and killed tlbéceman. After the trial and
conviction of both the accused, Cherinet was seetkno life imprisonment because he
was under 18. Dereje who had never touched thewas over 18. He was sentenced to
death and was hanged.

2. Shop-lifting:

In June 2002 Ms. Selma Sultana, a well-kndwh personality was convicted of
stealing a tin of tuna fish and a carton of cretotgl value 100 Birr, from a small shop.
The case was given enormous publicity due to hiebdéy personality. She was fined
400 Birr and had to pay 200 Birr towards the cdshe case. A few days later she killed
herself.

3. Unusual Charges:

A woman was treated by a psychiatrist, became mtivaly involved with him, and

subsequently married him. After more than five geafrmarriage they divorced, at which
time the woman sued her ex-husband for psychiatalpractice and negligence claiming
that the romantic or sexual relationship betweeanthstarted before the formal

psychiatric treatment ended. She contended thatelRkdnusband had breached the
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standard of care as a psychiatrist by becoming mticaly involved with her, and sought

punitive damages. The court rejected her claim.
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Background and Justification:

Ethiopia today has a Constitution which it adopted994 with the participation of the

representatives of all segments of society: tragiens, professional associations, the
private sector, etc. The Constitution, among othargs, consists of a chapter on human
rights. As such, it tells readers all what theggts constitute and how they should be

respected — very much like what the Bill of Rigttes.

Furthermore, Ethiopia has ratified the most imgairtinternational treaties on human
rights, foremost among which are the Internati¢gthainan Rights Covenants of 1966 (the
Covenant on Civil and Political Rights and the Quwe on Economic, Social and
Cultural Rights and the Convention on the RightthefChild.

It goes without saying that these Covenants ancethepian Constitution provide the
legal framework necessary to ensure the respeabieaights of Ethiopians in general and
of Ethiopian children in particular. The respedtahildren’s rights as practiced in
Ethiopia, however, leaves much to be desired. Th& meason behind this is that the
laws of the land, having been enacted some 50 Yyaa@ls are not in total agreement with
the provisions of the Covenants and the Constiutimentioned above with
regard especially to the treatment of childrenniconflict with the law. In light of the
fact that this situation is prejudicial to the ¢gseotection, and wellbeing of our children,
it cannot be allowed to continue. Something mustdbee about the discordance, and
done immediately. Nevertheless, it calls for thencmsted effort of all concerned
government and non-governmental institutions a$ age$ociety.

To spearhead this effort and bring about the desiteange, a Project Office has been
established in the middle of 1999 within the Fed&apreme Court with financial and
technical support from donor organizations. Theceffis headed by a Project Officer
who is responsible to the Vice President of ther&me Court and receives instructions
from a Steering Committee formed for this purpofbe Committee’s members are

drown from various concerned governmental and reregmental institutions.
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II. Objectives of the Project Office

Long -Term Objectives

- To propose ideas towards reforming the juveniléigassystem of the country to
adequately protect the rights of children in linghwthe international child right
standards;

+ To enable the juvenile justice system of the cqumir develop the necessary
infrastructure and specialized capacity for thdizaion of the provisions of the
UN Convention on the Rights of the Child, the Caonsbn of the FDRE and the

working laws of the country pertaining to children.

Short- term objectives

- To improve the existing mode of operation of theligiary, the police and
reformatory organizations in dealing with casestofdren;

- To improve the institutional linkage among the gidiy, the police, reformatory
organizations and other concerned bodies for tliectefe realization of the
provisions prescribed in the working laws of themy pertaining to children;

« To enable the judiciary, the police and staff merabef reformatory
organizations to acquire adequate professional ledye and skills on child

protection and influence their attitude towardddrein and their practice.
. Activities

To realize the objectives mentioned above, the Hext Office shall accomplish the
following activities:

«  Prepare project proposals to enable the Projectétd secure funds from
donor organizations and Embassies for implemerttiegplanned activities
of the office.

- Prepare timely activity and financial reports o tAroject Office and ensure
that all project reports are communicated to thiec®0f the Vice President,

partners, donor organizations etc. in a completetiamely manner.

250



« Organize national workshops on juvenile justice fepresentatives of
concerned government and non-government organmmatio discuss the
legal and other practical problems related to treegtion of the rights of
children.

« Cause an assessment on the provisions prescrilid working laws of the
country pertaining to children and compare theatus with the international
child right standards.

- Based on the outcome of the assessment, idengfariicles from the penal
code, the civil code and the criminal and civil gedures that need reform.

«  Assess the structural framework of the judiciarg #me police dealing with
children and come up with a proposal on how to owprtheir mode of
operation, including suggestions for new structuifesecessary.

- Examine the institutional linkages among the cquhs prosecutors’ offices,
the police and reformatory organizations and prepmeas on how to
strengthen the working relations among these orgéons towards
reforming the juvenile justice system of the countr

- Cause an in-depth assessment of problems relatedhei Remand Home in
the country and develop a proposal for improving #xisting mode of
operation and for the establishment of additior@hés in other places, if
necessary .

- Organize training programs for the judiciary, tlatige and staff members of
reformatory organizations on child right issues aadldild protection
programs.

« Liaise with and try to create a working relatioqshietween the Federal
Supreme Court and relevant government and non-gmamt organizations
conducive to the realization of the objectiveshef Project Office.

Accomplish other activities as per the instructidrihe Vice President Office and the
steering committee.

IV. Strategies

« A Steering Committee comprising representativethefFederal Supreme Court,
the Ministry of Justice, the Ministry of Labour ar@bcial Affairs, the Addis
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Ababa Administration Police Commission, the Britisimd the Netherlands
Embassies, Radda Barnen, Redd Barna and Forumreet &hildren-Ethiopia
shall be established to support the Project Offitke Steering Committee will be
chaired by the Vice President of the Federal Supré&ourt and the Project
Officer shall be the committee’s secretary.

« The Steering Committee shall solicit and securel$ufor the realization of the
planned activities of the Project Office and pr@gdther technical support to the
office.

« The Steering Committee shall approve annual pfaaction and budget for the
Project Office and monitor the implementation oé thlanned activities of the

Office through periodic activity and financial refs

V. Output

« The mode of operation of the judiciary, the polae reformatory organizations
dealing with children shall be improved.

- The institutional framework of the courts shall ingroved and be in a better
position to work in the best interest of children.

- The institutional linkage of the concerned bodmeslved in juvenile justice shall
be improved.

« The problems in the operation of the remand horhelt se identified.

- Selected staff members of the judiciary, police aefbrmatory organizations

shall be trained on child right issues and childtgction program

» Accessed on 2-4-2009 from: http://www.fsc.gov.et/Janile/index.html
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