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Introduction

The course raises two principal issues. That fssue in the course is outlining the
essential features of customary law. Simply stat@d,is the issue of definition. The
next key point of the course is whether customavy tan and should co-exist with
other sources of law such as mainly state origth&w. This latter issue can be put
as an issue of co-existence. The co-existence tssuée broken down into three sub-
issues. The first sub-issue is the degree of cst@xie between the customary laws
and state laws. The second one is the tests afatexistence of the two system of
law. The third sub-issue outlines the justificaiofor worrying about the co-
existence of customary law and state laws in timest of developing nations such as

Ethiopia.

Besides, students are to analyze provisionthe various federal and state legal
instruments in Ethiopia providing a room for theewion of indigenous legal
institutions. Further, you will trace the developrhef customary laws in other legal
traditions such as western legal traditions. Tthes scope of coverage of the course is
not limited to the examination of customary lawstle Ethiopia context. Yet, the
course will not discuss customary international faviich is one of the sources of
international law). Hopefully, you would cover coistary international law in the

course on international law.

It is hoped that the course would help gppreciate that the laws made by states in
developing countries such as Ethiopia are not fafiplicable; a large percentage of
rural population in such countries regulates itbgifcustomary laws. So the course
hopefully disillusions students from the idea thtdte laws in developing countries
have taken roots in the fabric of societies. Inital the course would send the
message that laws come from sources other tham isigtitutions; state institutions
are just one of the valid sources of laws, not dah/ source of laws. Hence, the
course directs the attention of students to meltgalurces of laws. | also think that the

course urges them to be sensitive to diverse teggditions.



Customary laws in Ethiopia affect the livadsmillions. In some respects, customary
laws are much more practical and more powerful tinenstate made laws. As you
well know, Ethiopia has many ethnic groups. Eacthete ethnic groups has its own
traditional dispute settlement methods and insbihgt including customary laws.
These groups to a large degree make use of tlsgiecdve systems. For the reasons
to be outlined in this course, the multiple group<thiopia less frequently use the
modern state generated laws. Thus, the studydititaal legal institutions in general
and customary law systems in particular is very mimportant in the Ethiopian

context.

The material is organized into four uniigit 1 outlines foundational concepts such
as the definition of customary law, legal systemd &gal transplantation. The next
unit is concerned with customary laws in Africa érapizing on the common features
of customary laws in Africa as well the interplagtiveen customary laws and state
laws in this part of the world. Unit 3 is devotedexamining the development of the
interaction between customary laws and state laviisd Ethiopian legal system. Unit
4 relates to legal pluralism, the situation wheevesal legal systems such as
customary laws, state laws and religious laws aléerately allowed to cooperate
and function together. Each unit is planned to hetMeast two sections. Each section

includes review questions. Each unit also contaissmmary of the essential issues.

In this course, you should be able to:

» Know concepts such as custom and source.

* Understand the nature of customary law.

* Appreciate the importance of customary law.

* Recognize the interplay between customary law &ate snade law.

* Understand the relationship between customary &wishuman rights.



UNIT ONE: Basic Concepts
I ntroduction

This unit is planned to define concepts, sagsltustom and customary law. It will see
that some customs also called customary practicesuastomary laws while some
customs are not. On the other hand, all customaws lare customs. This unit
explains the historical development of customavy ila the western legal system; It
will appreciate that the western legal systemsohistlly gave a secondary place to
customary laws, as these legal systems regardedncary laws as undermining the
efforts at national unity and legal uniformity. Theit also deals with the various

aspects of legal transplantation.

At the end of this unit, you should be alole t

» define concepts such as custom and customary law.
» discuss the relevance of the course.
» explain the historical development of customary.law

» discuss the various aspects of legal transplantatio



1.1 Defining Customary Law and Legal System

This section defines customary practice. il aliso show the meaning of the term
“source of law.” In addition, It will define soméher key concepts such as the terms
‘legal system”™ and ‘customary law.” The sectionl Wwi&lp you to distinguish
customary law from state law. In the section, yoll also notice the development of

customary law in the various legal systems in tedv
In this section, you should be able to:

» Define customary practice.

* Analyze the theories on the definition of customiaxy.

» Define the term “source of law."

* Define customary law.

» Define the term “legal system.”

» Distinguish customary law from state law.

» Discuss the development of customary law in théouarlegal systems in the

world.

Relevance: The reason for taking this course at this timeEthiopia lies in the
position adopted in the FDRE Constitution. Theetaree ways of understanding the
historical process of bringing the various entitiegshe country together in the past
two centuries, namely the re-union approach, themma question approach and the
colonial thesis approach. You will consider theurgen approach and the national
guestion approach. Emperor Hileselassie | and uppaters understood the process
as a re-union or expansion. They argued that poidd” and 28' centuries Ethiopia
lost territories as a result of wars and migratiofisey argue that in foand 26
centuries, Ethiopia successfully regained her tesitories. These actors worked to
bring about political centralization. They used tees oriented codes. They used the
methods of assimilation, integration, urbanizataord industrialization to unify the
country. The 1931 and 1955 constitutions were aesigo implement the state policy
of political centralization as well as legal un#ton. Their concern was to avert

political disintegration in the country. Giving @ffal and proper place to customary



laws in Ethiopia was regarded as undermining thgomduilding efforts. So,
customary laws were given little official recoguoiti If customary laws existed under

that system, thus, they existed in spite of hosfilieial stance.

The second group of personalities undedstbe historical process of the™@nd
the 20" century in Ethiopia as a problem of class expiinita The conquest approach
has two models, namely the class exploitation &ednational exploitation models.
According to the first model, the issue was nomngthexploitation. The economic
elites, who were few in number, oppressed the mHss. various groups brought
together under the umbrella of the central govemtrsaffered injustice in the hands
of the economic and political elites. The solutgsmught was to end this exploitation
by building a communist society in the country. iBfila was led for about 17 years
by the promoters of this view. As the promoterstted re-union approach remade
Ethiopia, the promoters of the second view, alslledathe conquest approach,
reordered the Ethiopian polity. Ethiopia under @giproach had had little faith in any
thing about law whether state or customary. Law tegslay a role in the transition to

the communist society and then was to vanish.

The first model is the one that thinks &t main problem is class oppression whose
solution is to eliminate this exploitation by cansting a classless society. The
second model in the conquest approach thinks tmatntain problem is national
exploitation. The various previously autonomoustest once brought together under
the authority of the central government were huatelil. The solution proposed was
to accord true self-rule especially in the formfederal state. The second model is
reflected in the FDRE Constitution, which pledgesgive recognition to customary
laws in some senses. This Constitution focusesivinggdue place to diversity. The
Constitution reflects the belief that if diversityhich is a fact of life in the country, is
not respected conflict is inevitable and hencedbgred national development would
be impeded.

In addition to the importance of studyingstmmary laws in the Ethiopian context,
such study has general significance. In the follgnview paragraphs, Juma argues
that customary laws in Africa are still relevant foany reasons. He states that the

reasons for such importance lies in the place gteecustomary laws in the Banjul



Charter, the global resurgence of politics of idgrand the increasing importance
attached to traditional conflict resolution meclsams in the area of tribal conflicts,

environmental laws and intellectual property law.

African traditional customs and values aogé static. The erroneous assumption that
African traditional customs are monolithic and ugehing finds support among some
relativists. Its gradual codification, as withessadsome countries, the inevitable
mixing of populations and the movement from tribestate has greatly disturbed its
purity. However, contrary to many people's expémtatcustomary law has not
withered away. Its resilience stems from many fi@tprominently its command of
majority following in Africa. Specifically, the mayity of Africa population resides in
the countryside or rural areas. These areas al@no&conomic productivity where
livelihood is sustained mainly by subsistence fagniThey are also areas of minimal
economic growth due to neglect by the central statkministration. Since
independence, for instance, industrial developmenKenya has concentrated in
urban areas. Improvement of infrastructure andestablishment of public facilities
and services have equally taken place only in toant cities. Meanwhile, the rural
population suffers from lack of hospitals, roadsl @ven schools. Therefore, these
communities retain significance in traditional Afin beliefs and customs as a means
of regulating societal life. Consequently, since tinaditional African beliefs and
customs are interwoven with political, social ancoremic spheres of human
endeavor, it has never been possible to disasseomelearea or deal with a single

aspect of societal life without affecting the other

The disparity in economic development betwdenrural population and the urban
minority has, in itself, illuminated the differingiews on the position which
customary law ought to occupy in the legal systdraw levels of economic
development and the near marginal conditions byclwvpeople in the rural areas live
have prompted suggestions that such customarynsysté rules are inimical to
progress. Customary law has equally been dismigsedisely on this ground.
Further, customary law has been seen to perpetasteges of traditional African
civilization, which, to many people, bear no relesa to modern times. One African
socialist noted that the politics and ideology b€ tpast were the concentrated

expression of their economics, the economics opts, and has no relevance to the



economics of the present or the economics of thedu The neo-traditionalism of

African legal writing, before and after independenbas kept the customary law
belief alive. The claim for surviving African Custary Law was, and is still, seen as
a crucial ingredient in cultural nationalism. Tradl ¢o African nationalism during the

independence struggles was predicated upon thiet gfgAfrican people’ as distinct

persons with unique needs, aspirations, culturel kamv. These struggles were
legitimized by notions of rights of the African pg#e, strengthened by the emerging
principles of humanity, freedom and equality booug of international human rights

instruments and the American Constitution. It feerefore, of no surprise that the
independence constitution of most African countoestained a whole chapter on the
Bill of Rights.

Most profoundly, however, is the idea ofpacdples right,” which later provided an
ideological base wherein continental unity was éargindeed, with the formation of
the Organization of African Unity (OAU) in 1963, ehndependent African states
affirmed their solidarity in the quest for bettde lof the 'African peoples. It is also
within the OAU political framework that African $& have adopted the African
Charter on Human and Peoples Rights (also knowhea8anjul Charter on Human
and Peoples Rights) and the Protocol on the Estabk&nt of an African Court on
Human and Peoples Rights. In its preamble, theuB&farter requires the parties to
take into consideration the virtues of their higtal tradition and the values of
African civilization which should inspire and cheterize their reflection on the
concept of human and Peoples rights. The implindtiere is that African traditional
values, and by extension customary law, are ketheorealization of human rights.
The terminology of '‘peoples rights,’ recognizes ttmntribution that African

Customary Law, appropriately developed, could rendehe development of human
rights in the continent. The study of African Custny Law and the institutions that
it fosters is not misplaced. Currently, the worldlarge is witnessing a general
resurgence of politics of identity. A casual lodklze spate of intra-State conflicts in
many parts of the world reveals that allegiancettoic values and glorification of
customs and tradition has become part and parcekeople's agenda for political
reform and development. Similarly, reference to taosry rights in resource
utilization regimes and environmental managemens hdded impetus to the

reification of customary values and belief systemsAfrica, the renewed recognition



of customary rights will unravel new challengesni®eeling agrarian policies to take
cognizance of the prevailing customary practices] adapting traditional conflict
resolution strategies in resolving political diggithave all been presented as an
effective way to deal with African problems. Notiastanding, the place of African
Customary Law in the legal system will have to mambiguously defined and its
antecedents cleverly reinterpreted to set the gtage more progressive utilization of

its principles.

The Concept of Source in Law: The term source has a couple of definitions. One
sense of the term “source’ is that all the pieté@sfarmation used in the preparation
of a legal document. A legal document may be a tdatien, a proclamation, a
regulation, a directive, a testament and any ofbgal document. This sense of the
term is also referred to as a material source. 1I8#gpthe term refers to the reason
why a given legal rule is valid or must be respgcthen you ask the question: why
should people respect law? The answer to this iquegives you the second sense of
the term “source.” Material source of the docummay be obtained form public
opinion, pertinent books, experts, past legislatforeign sources and research, etc. In

the case of customary laws, customs or customagtipes are material sources.

The second sense of the term, the validitpiirement, is very controversial. As you
have learned from the course in legal historyh@ Mesopotamian society law was
perceived as god-given. The Greek society seceldidaw. The French legal system
attributed the source of law to the legislaturee Hnench pattern was followed in the
German legal system. The Islamic legal system thbugws to come from a
supernatural being called Aalh. The Confucian legyaitem believed that a prophet,
Confucius, had to do with the creation of bindirgdl rules. The socialist legal
system has taken the communist party as the soleesof law. The present course
pertains to the analysis, among others, of thediglsource of customary law; the
guestion is What transforms customary practice aostomary law? As can be see in

due course, there are several conflicting ansveetisis question.

I mportance of the Concept of Sourcein Law: The importance of understanding the
meaning of source of law lies in two reasons. Tingt bne is for legal research.

Whenever there is a gap or an inconsistency inrea af law, you need to apply to,



you may resort to interpretation. Interpretationymaad you to do some legal
research. And legal research, in turn, may leatbtwsulting the historical sources of
materials. The second significance is to undedsthe issue why a given legal rule is
binding. You appreciate that different communitieshuman history answered the

guestion of the validity of laws quite differently.

Definition: There is no uniformly accepted definition of custoy law, and different
scholars define customary law in different waysisTis so because custom varies
from place to place. As custom varies from placelexe, and so there is no single
accepted definition of it. However, it may be definas a rule of conduct, which is
accepted and governs a group of pedpl@ddition to its lack of uniform definition,
customary law is given different names by differenoholars. Some scholars have
referred to customary law as folk law, people’s,lawofficial law, indigenous law or
primitive law often implying its inferior positionas compared with the modern

western state originated laws.

Other literature, mores (plural of Latin dsi meaning custom) defines mores as
involving several sanctions when behavior devidtem the customary rule of the
group. The marriage of white woman to a black manthe Southern US or a
Brahman to an untouchable in India was considere@lation of mores of these
groups until recentlyCustom is a norm of action, percept or rules ofdem, which
is generally accepted and practiced by group oplge@ustom is a rule or law set by
the people themselves by which they voluntarilyeptdo govern their actions. A
custom can be partial, specific with regard to date subject matter or locality or

general custom applicable through out the country.

Customary law is not the mere stipulationrights and obligation in a particular
community but it is the mechanism of resolving digp There is a procedure to
resolve disputes without the assistance of theituisinalized justice system.
Customary law is unwritten law and kept in the megmof people or elders.
Therefore, when a case or dispute arises, theesttmt party have to ask these people
for a solution” Custom is to society what law isthe state. Each is the expression
and realization of men’s insight and ability of tpenciples of right and justice.

Customary law involves spontaneously evolved rudeserging through dispute



adjudication, customary law provides a rather bddiaprocess for discovering the
natural law, because spontaneously evolved andhtaily followed custom is more

likely to result in mutual advantages than a roipaosed by a powerful group.

Kinds of Custom: All customs which have the force of law are catexgal into legal
custom and conventional custom. “A legal custonong whose legal authority is
absolute, and one which in itself possesses tloe fof law. A conventional custom is
one whose authority is conditional on its accepgaaned incorporation in agreements

between the parties to be bound by it.

Conventional Custom: The binding authority of conventional custom eatas from
not because it is in advance incorporated to tiae kut because the parties have
accepted it as practice. In this regard, Fitzgesalgle that usage or conventional
custom is, as has been indicated, on establistadige which is legally binding, not
because of any legal authority independently pegskby it, but because it has been
expressly or impliedly incorporated in a contraetween the parties concerned.
Fitzgerald further argues how conventional custoay fine applicable in the area of
contract. He says that in the contract entered dxtviwo parties the implied terms of

the contract is supplied by implication to make ¢batract workable and complete.

In the absence of contract with fully eegsed terms, it is advisable for the courts to
look for the presumed intention of the parties legegted business practice of a
particular contract. The law presumes that whersgees enter into a contract in any
matter in respect of which there exists some astaal usage, and to incorporate it as
a term of contract in the absence of any expressidation of a contrary intention.
He who makes a contract in any particular tradejnoany particular market, is
presumed to intend to contract in accordance \kghestablished usages of that trade
or market, and he is bound by those usages acgbydas part his contract. Terms
may be implied into such contracts either by esthbilg a trade usage in the strict
sense or even by showing that it is reasonablyssacg to assume that it was entered

into on the basis of some established practichefrade.

The other point to be discussed hereaddhgal requirements that must be fulfilled

by the conventional custom before it can thus sas/a source of a law and of legal

10



rights and obligation. As opposed to the legal @msion which law imposes the
requirement of immemorial antiquity whereof thege rio memory, no specified
duration is legally imposed on conventional cust@ut what is required is that in
point of duration the custom shall be so well dsdabd, and therefore so notorious,
as to render reasonable the legal presumptionithatimpliedly incorporated in

agreements made in respect of the subject matter.

Legal Custom: As it was defined somewhere above, legal custormnes whose
legal authority is absolute. It is independentlyfisient to create legal rights and
obligation without prior consent of the partiescBwustom is that which is effective
as a source of law and legal rights directly and g and not merely indirectly
through the medium of agreement in the manner@reaplained.

Legal custom is further divided into twbe one is local custom, and the other is the

general custom of the realm.

Local Custom: Local custom, as the name indicates, is the custanose
applicability is limited to particular area. It magls only in defined locality. The
present day local customs consists of the mostgastistomary rights vested in the
in habitants of a particular place to the use feede purposes of land held by others

in private ownership.

In order that a local custom may be vahd aperative as a source of law, it must

conform to certain requirements laid down by law.

Paton (year)says that the custom (a) matstonflict with any fundamental principle
of the common law; (b) must have existed from timmmemorial; (c) has been
continuously observed and peacefully enjoyed; @l)certain; (e) must not conflict
with other established customs; (f) and be readendthese days, advanced local
customary law continues to play some supplemergarg) in the adjustment of local
interest. Nevertheless, advanced local customavyidadiminishing as the result of
the establishment of a universal system of law igiven state possessing clearly

defined organs of legislation. Some of the codifiedl law systems of modern times
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go so far even as to reject local custom altogedhdyeing contrary to the objective of

legal unification aimed at by the code.

National Customary law: National customary law is also called general ausiry

law. There is a legal requirement for the geneuatom too. As it is said for a local
custom, there is time requirement for a generaltotns There are also other
requirements: The very same considerations of publberest which induced our
early law to impose up on local custom the requéetof immemorial antiquity are
applicable with equal force to the general custdnthe realm. The public interest
requires that modern custom shall conform to thve, land not that the law shall

conform automatically to newly established customs.

Customary Practice versus Customary Law: Customary practice also called
custom or convention implies a behavior that iofeed by the majority member of a
given community habitually and for a longer permithout having an obligatory

force. All customary laws are customary practickdevsome customary practices are

customary laws and others are not.

Customary Law and Social Control: Social control consists of the whole range of
instruments and institutions used to bring an imdial to conformity. Every
community employs social control, though the comijyeand aim of such social
control may differ from society to society, to daeand maintain as well as instill in
the members of such community values deemed esakeYitbu can cite state law,
customary law, international law, customary pragtieducation, family, religion,
morality, etc. as parts of social control. Sociahttol aims in general at keeping a
society together. Such society may be a local conityyua country, a region or a

global community.

Customary Law and Traditional Laws. Traditional laws, also called cultural laws
or indigenous laws, are broader in scope than mestp laws. Traditional laws may
be made at a certain point in time. Customary lavesjust part of traditional laws.
For some, traditional laws, to be made, do not ltaweait for a longer period of time.

Authorized elders of a given community may gattegether to discuss a matter

12



and to pass legislation. This latter form of trewhal laws resembles modern state

laws.

Customary Law V. Positive Law: Can you make a distinction between customary
law and positive law? Below, you will draw similaes and distinctions between the
two types of laws: positive law is also called stitw and customary law. You will

also learn about the distinction between custorfaavyand customary practice.

Similarities: Both customary law and positive law have manydghim common.
Both are body of rules that regulate the confligtimterests of menThe other
similarity between the two is the binding force eatas though they differ in
application. While positive law may have wide apability, customary law may limit
itself to the particular locality. Even if the emteto which they are going to bind
differs, both customary law and positive law havebiading nature within a
community. Both of them can adjust to the changingumstances. Customary law is
not rigid to changes, but capable of making itddkible to accommodate the
changing social, economic and political circumsémncMoreover, these rules, far
from being absolutely inflexible and unchanging ardeed in manner similar to the
state legal system, subject to a process of canatiaptation to a new situation, old
rules being re-interpreted and new rules being ftiame to time created.

Custom is to society, what law is to statectEs the expression and realization, to
the measure of men’s insight and ability, of theag@ples oflight and justice. The
laws embodied those principles as they commend dék®s to incorporate
community in the exercise of sovereign power. Qustembodies them as
acknowledged and approved, not by the power ofth, but by the public opinion
of the society at largeAs modern secular laws, customary laws are in rnases
secular in nature and subject to violation. Manyat all such rules are secular in

character and are just as liable to be breachdsmrgarded, as are modern laws.

Differences. The one difference between customary law and igesiaw is that,
while the former is not reduced into writing, tleerher is the codified one, customary
law passes from one generation to the next threoglys, chants, proverbs and etc. In

a society which has no written records, or writoigny kind, the operative custom of

13



the tribe must depend upon the accuracy, religbiind indeed honesty of the
memories of those, especially the chieftains amtrs| in whom it is enshrined.
Accordingly, the fallibility of human memory alomeust account for a good deal of

gradual erosion of an accretion to the body ofaustry law.

The fact that positive law is in black andhite reduces the potential weakness
attributable to customary law. The other point Wwormhentioning is the scope of
application. While customary law is applicable ortly the particular locality
concerned, the positive law has binding force dboar the people living in the land.
A law is general since it applies not only to oretigular group of person but also to
other persons with in the community. On the othand) there are customs that only

apply in a particular territory of the country ath@se are local customs

There is organized body to enact, interpret enforce the law made by the state, i.e.,
positive law. Whereas customary law lacks insttogilized body to get assurance of
being observed. This does not mean that custoraarysl left without any one to take
care of its observance. Since it is dependent wgaiprocity, a member of the
community may be denied a reciprocal right if hieses to act in accordance with the
custom. There is also other sanction against thieudie Punishment may follow. The
problem is that customary institution is not ashsstrongly organized and dedicated
only for the enforcement of customary law. The ottiéference is the effect they
have in the society. That is, statute law is swpen that rules are logically arranged
and may easily be discovered. The predominatelyrithew nature of customary law

makes it difficult to ascertain the rule thereof.

1.2 Law and Custom

We have so far considered law mainly in¢batext in which it is encountered in a
modern state, namely as a system of norms whidkedeits binding force, directly or
indirectly, from some organ of the state investeth wegislative authority under the
constitution. Many jurists, such as Austin, haweer content to confine their
attention to legal systems of this character ongifeeind that the normative systems

encountered in earlier or primitive forms of sogiate so different in character from

14



those of developed communities that they are neemég of being ranked as law

‘properly so-called’ or that they are no more tfanimeval substitutes for law’.

There is nothing to prevent jurists, any more thather systematizers, from

delimiting, defining, or classifying their subjectatter in whatever way they please,
and for some purposes it may be desirable or at leanvenient to distinguish

between normative systems occurring at differerdspl of human development.
There may be good reasons for not wanting to btadgether the obligatory rules

found in such diverse societies as those of Auatrddushmen, of the Greeks of the
Homeric Age, of European feudalism in the MiddleeAgand of modern England or
France. To some extent the question of classibicas a matter of choice as long as
it is borne in mind that the choice is not entiralgpitrary seeing that it must be
governed, as in any other classification systemcloge attention to the features

which the various types possess in common, asasdt those which are dissimilar.

In carrying out this process as scientifically asgble, there will enter inevitably
some element of value value-judgment, for in tis¢ tasort we will have to decide on
the relative importance of the resemblances argindilrities, in the same way as the
biologist has to evaluate the comparative structfrelifferent species in order to
decide whether a whale is a fish or a mammal, haghysical anthropologist has to
settle what characteristics justify him in treatihg skeletons of early anthropoids as
belonging to a human rather than an ape-like spechor are such classifications
vitiated by the need to make value-judgments, pleyithey are related to a close
study and analysis of the phenomena from whichoreasnay emerge for preferring
one grouping to another. In the field of legaksléication this point has already been
considered in relation to international law, whitreas been shown that though it by
no means corresponds precisely with national ldveret are nevertheless good
grounds for bracketing the two together as legahpmena. The differences between
the two are not thereby in some magical way madeatosh into thin air; what is
recognized is that there are persuasive reasonsdating the term ‘law’ as wide
enough to cover various closely related though identical types of normative

systems.
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1.2.1 Law and Custom compared

There are many reasons why we may feel desppto explore closely the interrelation
between the legal norms operating in developedetiesi and the types of norms
encountered in earlier or primitive societies. @egin with, the sociological jurists
have taught us to see that even in developed coitiegitaw exists on more than one
level and that to penetrate its mechanisms it tssafficient to confine our attention
exclusively to the sophisticated documentationegfal rules. We must also try to
come to grips with the underlying social norms whidetermine much of its
functioning; what has been graphically describecEbylich as the ‘living law’ of a
society. Again, the phenomenon of a developec staith regular organs of law-
making, is one which has emerged relatively infesdly in the history of human
culture, yet in all human societies, however dis@nprimitive, we seem always to
find sets of norms regulating the conduct of tmeéembers inter se and regarded as
binding upon them. Furthermore, even in the cdsie most developed states of
modern times, if we examine their legal systemsnfrine point of view of their
historical origins we will be obliged to trace teelsack to periods when conditions
prevailed not dissimilar to those of ea rlier orrmnprimitive cultures. If then we are
to grasp the significance of law as a means ofscointrol, it seems unwise to ignore
the way normative rules operate in all differemiey of societies. For such an inquiry
may not only enable us to decide whether therenarens in all known societies
which may justifiably be classified as legal butymby bringing into focus matters
more easily visible in a simpler form of societigraw a good deal of light upon the

deeply concealed roots of legal processes in nmrglex social orders.

1.2.2Custom, Habit, and Convention

The norms operating in less developed esiesi are frequently referred to as
customary law’. We will refrain for the moment fronsing this term, which rather
begs at least one of the questions we are engagedestigating, and adopt the more
colourless expression, ‘custom’. In the first glathis term must be distinguished
from mere habit and from convention. All these rpdraena exist in every society
and may be illustrated from our own. A habit ix@urse of conduct which we

regularly, though not necessarily invariably, persbut without any sense of
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obligation or compulsion to do so. For instanamaly have the habit of wearing a hat
out of doors, or of going to work by one meansrahsport rather than another. Such
habits may become extremely rigid, for it is pafttlee psychological make-up of
human beings that they tend to form habits, andawit this tendency life would be so
erratic that social order would be impossible. 8adandividuals are more regular in
their habits than others. It was said that peoplé&onigsberg used to set their
watches by the time at which the German philosoplat was wont to proceed on
his afternoon walk. But the point about habits galheis that they are not regarded
as socially compulsive. | may be so accustomeddKke a train to work rather than a
bus that | do this automatically and without refilec, yet | do not regard myself as
under any social compulsion to do so, and | camghdo any other available means
of transport without any sense of infringing anydiof norm. It is true that some
types of habit, as psycho-analysis have demondirate of an obsessive-compulsive
type, but this is a distinct psychological chargstie or certain kinds of neurosis and
is not to be confused with the sense of obligatubich arises because the individual
recognizes that the doing of a certain act is iredogpon him by reason of the

existence of a given legal, social, or moral norm.

It is just this socially obligatory elememiat is characteristic of customary
observance. Again, to illustrate from our own sbgiit is customary for a man to
dress in public in a certain way, to eat with ad&mind fork, and so forth. These rules
are neither absolute nor regarded as equally dbhgaby all concerned. For
Scotsmen may wear kilts, women may wear trousard, ‘beatniks’ may adopt
deliberately unconventional clothing or modes ofirgp even in a society where
customary observances in such matters are faidgmed and are adhered to. The
vital difference, however, between such customs lzatuits of the kind previously
referred to is that those who accept the custordsadhere to them regard themselves
as in some way bound or obliged to observe thene. drdinary citizen visiting a
restaurant no more considers himself free to pigkis food in his fingers than to
assault his neighbour. Although he is unlikelyatalyse the reasons for this it seems
clear that he regards himself as, in the one dgect to a binding social nhorm or
rule forbidding certain eating habits in public, esthe other case, he feels bound by

a legal norm or rule forbidding the use of physidalence.
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Lying between habit and custom, in the seng®#ained, are to be found in a given
society certain observances which, while not regéras fully obligatory, may

nevertheless be regarded as proper modes of beinavioch people are expected to
carry out, though in practice it is recognized thequently fail to do so, and such
omissions are accordingly tolerated. Such usagsshba referred to as conventions,
and as existing examples may be suggested the w@dging of letters or of

greetings. The weakness of such conventions magueeto the fact that they
represent the attenuated survivals of customs adaaher period, for instance, the
now fast disappearing modes of etiquette towardsievy such as offering them a
seat in a public vehicle. The special featurenttod conventional behaviour is that
while particular individuals may feel themselvesibd to observe it, it is not regarded
as generally binding, and the individual may laygplease himself whether he

conforms or not.

It will be observed that whereas both cust@nd conventions are normative in the
sense that they establish rules of conduct for damge, habits do not refer to or
depend on norms, but simply involve regularitiesbehaviour which are in fact
observed. Many, if not most, habits never assumermative character, but remain
on the level of personal idiosyncrasy. An indivatimay lay down norms for himself,
as, for instance, in the usually rather fragilewngear resolutions’. These, however,
have little significance in the field of social tégtion, for it is the outward-looking
rather than the inward-looking norm that eventubgomes established in customary
form. The fact is, however, that habits can anddoome converted into customs,
though the reasons for this transmutation may aadsy to identify and many factors
may cooperate. The tendency towards imitation éetwhuman beings may well
play some part here, though it has sometimes besggerated, especially by Trade.
Much may depend upon whether a practice is eshauliby a member or group of
members who enjoy a special authority in a commyuand whose example is
therefore likely to be followed. Again, a practiocgy gain currency because of its
obvious or seeming advantages. Be this as it ihagems to be a recognized form of
human progression that practices which continubet@bserved over a period tend,
especially if they appear to possess a distinaakfunction or utility, to be norm-
creating. That is to say that the ‘done thing’ réually proves to be the thing that

ought to be, and perhaps ultimately, must be doGastomary observance has not
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necessarily always grown up in this kind of wayust®m may result from deliberate
innovations instituted by the ruling class or theraple of some authoritative or
highly reverenced personage in a community. Treliman or chief in a primitive

society, for instance, may settle a dispute in diqudar way, and although such a
society may have no conception of legal precedstiter because of the authority of
the chief, or because the ruling seems eminentgamable, a custom thenceforth

may be established which will be regarded as bopdiriike situations.

1.2.3 Custom in Primitive Society

Custom, operates at all levels of society, iantlst not be assumed that its character
or functioning is identical at widely different le}s. It will be as well, however, Un
begin with the more primitive types of human sogiédr it is to these that the main
attention of modern anthropology has been dire@ed,widespread research in this
field has yielded much information which throwshligon the working of custom and

its relation to law.

At one time the, view commonly held wad ihaearly society it was impossible to
differentiate between legal, moral, and religioosms since these were so closely
interwoven into a single texture. Certainly théhauitative source of custom will
generally, if not invariably, be attributed to sodieine, semi-divine, or supernatural
powers, often believed to be the ancestral foundetise tribe itself. To quote an
early investigator of Australian totem-clans, wisemeone asks the reason for certain
customs or ceremonies the answer given is ‘becawsancestors arranged it thus’.
And writers such as Fustel de Coulange and Durkimeive shown the importance of
ancestor-worship in moulding social institutionsl @neating social solidarity. The
fact however, that customary observances may dpmm the religious beliefs of the
community and obtain from them a good deal of th&iding quality, does not mean,
as was supposed by earlier writers such as SinfHéame, that it is not possible to
distinguish between religious and secular rules pmimitive society. True it may be
that such differentiation is not always practicalblet rules which constitute religious
taboos of the community, violation of which willadv upon the offender direct
punishment at the hands of the supernatural powsrxften distinguished from rules

which regulate the social and economic organizatifdhe community and whose
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enforcement is in the hands either of some seewiority-the tribe or clan itself, the

chieftain, or group of elders-or the next-of —kiraa injured person.

Two other important misconceptions have bgradually dispelled. The first of these
was that in early society custom was completelydrignd unchanging, and that
primitive man was born into a helpless conditiortatél conformity to tribal custom.
In this view the group rather than the individuasathe only unit of the social order.
Sir James Frazer tells us in his famous work, Th&l& Bough, that ‘there is more
liberty under the most absolute despotism, the mosding tyranny, than under the
apparent freedom of savage life, where the indafiduot is cast from the cradle to
the grave in the iron mould of hereditary custonboubtless this sort of approach
was a reaction to the romantic notion, disseminateearlier writers, of the happy
and peaceful savage living a life of idyllic blissa state of nature governed only by
the beneficent control of natural law. Fancifubdlyh this picture was, its successor
in the shape of the hidebound primitive, yieldingvarying compliance to tribal
custom, and overwhelmed by a sense of fear of tpersatural, was hardly less
overdrawn., Some of these clouds have been dispdly such investigators as
Malinowski, who have shown how many of the rules gfrimitive society derive not
from dark beliefs in and fear of the supernatubait rather, as indeed in our own
society, on the need for reciprocity in social @ednomic relations. For just as our
own society provides a legal and institutional basir the regulated exchange of
various services and commodities, so similar cuatgmules are to be found in
primitive societies in order to provide the meatissatisfying their economic and
other needs. Moreover, these rules, far from beaabgolutely inflexible and
unchanging, are indeed, bearing in mind the vd&trdnces between the two modes
of life and the technological equipment and orgatimn supporting them, in a
manner similar to our own legal system, subje@ fwocess of constant adaptation to
new situations, old rules being re-interpreted aad rules being from time to time

created.

1.2.4. Sanctions and Primitive Custom

This brings us to the second of the maj@ommceptions among the earlier writers on

primitive custom. This was the notion that primétiman was caught up like a fly in a
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web of inherited custom and that so great was ¢he 6f the forces of religion and
magic that violation of custom by an individual effler was virtually unthinkable.
From this the conclusion was drawn that no sanstwere really necessary in such a
society, for custom was self-enforcing and any sicsal violation could be left to
the supernatural powers, which would speedily dsiaith and destruction upon any
person or group which disregarded the imperativensoof the tribe. Subsequent
investigation of the actual conditions among priveitpeoples in many parts of the
world has revealed how utterly remote from reabtyhis model of a primitive social
order. For not only is it found that primitive menjust as likely to offend against his
customs and, indeed, as Seagle has put it, ‘to ¢oradultery with civilized
casualness’, but all societies seem to have some @b legally controlled sanctions
for punishing breaches of the rules. Malinowskn&elf underwent some changes of
view in regard to the question of sanctions, siat®ne time he seemed to take a
rather too idealized view of the controlling foroé ‘reciprocity’ in the life of the
Trobriand Islanders among whom his researches lasgely conducted. In the end,
however, he came down firmly on the side of thod® wold that ultimately the
working of primitive, as of developed societiesstseon coercive sanctions, though it

may be the feeling or need for reciprocity thatoards for its effective functioning.

The form and indeed the effectiveness whahcgons may take will depend upon
how highly the tribal institutions are developeth a very underdeveloped state of
society, as among the Urubus of Brazil, who posdemsily any formal tribal
organization and no system of law enforcement, dh& sanction, apart from
supernatural retribution or the blood-feud, mayti& of shaming a defaulter into
conformity. Perhaps the simplest form of contlin relation to the blood-feud,
where rules are formed, even among so primitive@aesy as the Eskimos, which
enable force to be inflicted without revenge or bh@od-feud ensuing, provided the
proper procedure is followed. Among such a peapl¢he Trobrianders, use may be
made of a primitive ‘stop-list’; if a man fails tmmply with his economic obligations,
for instance by default in making a customary payitnthe economic support of the
community may be withheld from the defaulter, whil thus be left helpless and
alone. Moreover, in more serious cases, sociglihyaved force may be applied, and
the ultimate sanction of compulsion and even dealy be inflicted when the life of

the community is endangered. The main object n€tsans, nevertheless, is not so
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much to punish the individual offender as to resttire status quo ante, that is, to
maintain the social order, for the breach is regdrds disturbing social solidarity,

which has then to be restored.

In what respects, then, does primitivet@usdiffer from developed law? We have
seen that it constitutes a body of norms distinminf religious ritual and observance,
regulating and controlling the social and econolifecof the tribe in a manner closely
comparable to the functioning of law in a more deped social order. Moreover,
many, if not all, on such rules are secular in ab#r and are just as liable to be
breached or disregarded as are modern laws. Somekenforcement is, therefore
unavoidable and this generally takes the form t#swhich regulate the conditions in
which force may be properly applied without incogithe risk of provoking a blood-
feud. Very grave violations which threaten theusitg of the tribe, may justify death
being inflicted either directly or by cutting oti¢ offender from all economic means
of sustenance, though is some cases, if religaosas are involved, it may be left to
the supernatural powers to impose the appropriatealfy. There are, of course,
many types of primitive society, some much moreetigyed and institutionalized
than others. Some of these may possess relatieslgioped machinery for handling
legal disputes, including even a formal court pdage, as for instance among the
Barotse. Broadly speaking, however, the vital sttbetween primitive custom and
developed law is not that the former lacks the w&rtiwve features of law, or that it is
unsupported by sanctions, but simply that thereams absence of centralized

government.

The Absence of Legal Machinery in Primitivecity

This absence of centralization, which exprdsa modern terms, amounts to saying
that there is a community but not a state, meaaistiiere are no centralized organs
either for creating law or for enforcing it. Thises not imply that there is therefore
nothing but unchanging and eternal and self-enfigrcustom. No doubt the more
simple the mode of life of the particular societyldhe more stable it is the less need
will be felt for change and the creation of newesubr the modification of old ones.
Primitive law (for such, we can now see, it maytljube termed) possesses a

flexibility analogous to developed law in its atyilto adjust to new conditions. In the
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absence of regular machinery for formally estalrtigtor creating law, change may
still come about in a variety of ways. For insmccouncil of elders may give a new
interpretation of an old rule or even establisleatirely new one. Or again the
settlement of a dispute may result in a decisioitlvmay be treated (as occurs in
modern judicial process) as a precedent for futases. In neither instance will the
new custom or interpretation derive its authonyni a formal legislative and
constitutional power vested in some person or boelyognition will be given to it
because of the reverence felt for the chieftaitherelders, or because these have
invoked the spirit of the tribal ancestors or sastteer supernatural force, or possible
even because the decision or ruling appears todimenunity as being eminently just
and reasonable. It must be borne in mind too,ithatsociety which has no written
records or writing of any kind, the operative custof the tribe must depend upon the
accuracy, reliability, and indeed honesty of themmoees of those, especially the
chieftains and elders, in whom it is enshrined cakdingly, the fallibility of human
memory alone must account for a good deal of gieghesion of and accretions to
the body of customary law.

The lack of established judicial tribunalssttle disputes and, even in the rare cases
where these exist, the absence of centralized machfor enforcing decisions, mean
that primitive law is dependent on rather indiscnate modes of enforcement,
including self-help remedies applied by the nexkiof of the injured person. All the
same in a small and closely-knit society these mave singularly effective. In
considering the views of the modern sociologiceakjs we have had occasion to refer
to Roscoe Pound’s hypothesis that every humaietyopossesses its basic legal
ideology or ‘jural postulates’ which form the maithough usually implicit, pre-
suppositions of its legal system. This line ofublot has been applied by Hoebel to a
large variety of primitive societies in varying gés of development, and he has been
able to elicit, at least tentatively, the undentyipostulates of each one of these, and
how they are related to and implemented by theahatules of customary law

observed by these societies.

One or two examples may be given from theyrdiscussed in considerable detail by
Hoebel. Among the Eskimos, social life is very gienand legal institutions are

rudimentary, so there are very few basic premideth@r culture which can be
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translated into jural postulates. Hoebel stated #mong those are included such
postulates as that ‘life is hard and the margirsafiety is small, and unproductive
members of society cannot be supported’; and @dhnhatural resources are free or
common goods, and that it is necessary to keepsatbluments of production, such as
hunting equipment, in effective use as much ofttime as is possible’. As for the
first of those postulates, it is shown to providgdl justification for such practices as
infanticide, and the killing of the sick and thedpland other forms of socially
approved homicide. As to the second postulates ki@is a variety of important
consequences, including the fact that for the ‘Bsld land is not treated as being
property of any kind, so that any man may hunt wher he pleases, for the idea of
restricting the pursuit of food is repugnant toEdkimos. Moreover, although game
and most articles of personal use are objects @bgrty notions, the Eskimos are
strongly hostile to the idea of any body accumuotatioo much property for him self
and thereby limiting the amount of property thah dae effectively used in the
community. In one part of Alaska, for instanceglpnged possession of more goods
than a man could himself use was regarded as #éacapme, and the goods were

subject to communal confiscation.

To take another example, among the IfugaoNorthern Luzon, whose social
organization is a good deal more elaborate thanotfhthe Eskimos, one fundamental
postulate given is that ‘the bilateral kinship gvas the primary social and legal unit,
consisting of the dead, the living, and the yetarnl and that ‘an individual’s
responsibility to his kinship group takes precedeower any self-interest’. This
postulate is shown to produce important legal cgueeces, for instance many types
of property are treated more in the nature of attthan of absolute ownership: a
holding in trust for future generations. Again,tae family consists not only of the
living but also of the dead and the unborn, ancceamfor the well-being of the dead
exceeds that of those who live now or in the futdaenily fields may be sold if
necessary to buy sacrificial animals to accompaeyspirit of a deceased ancestor;
they may also be sold to bring about the recovdrya damily member who is
dangerously ill. 1t is not possible to provide maletails of these and similar matters
within the ambit of the present work, but it shopliinted out that Hoebel indicates,
with a wealth of examples, the manner in which postulates of the particular

societies with which he deals are related to thaahdegal rules and institutions of
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that society, and the way in which these reflegt piysical environment and the

cultural circumstances of the societies in question

Two factors, in particular, seem to ememgenf Hoebel's analysis. One is the way in
which each society has a pattern of legal normectid to maintaining a stable order
conforming with its basic postulates. The othethiat the success of a society in
maintaining such stability will depend upon the megof integration which it has

succeeded in achieving, and this in turn will bitested in the degree to which its
basic ideology commands general assent. Clegsbody integrated community, as
Hoebel demonstrates in the case of some Ameriadiasintribes, is likely to have

trouble when it comes to enforcing its customavy. la

The concept of legal system: Can you tell the meaning of the term “legal system
Can you tell the meaning of the term system ? Aesgsmplies that there are several
elements that are put together to achieve a ceptajpose. A legal system is defined
as a synergy of legal rules, legal principles, lleggandards, legal policies, legal
structures, legal tradition, legal actors, legdkagion and legal penetration operating
in a given geographical area. The term “synergyhig definition implies that legal
system is not a mere summation of the elementsdlisf legal system is rather
gualitatively different from and bigger than, tharstotality of those elements. The
complexity of a legal system varies depending am stage of development of a
country. You cannot expect the Mesopotamian legstesn to show the sophistication
of the current English legal system. Again you $ticuot expect the Greek legal
system to manifest the complexity of the presentt@nch legal system in terms of

the arrangement of the legal rules, the legal pidmals, recording etc.

In the definition, the term ‘legal systerafers to a present or past legal system. The
purpose of legal system may be to sustain a slawerg system or a feudal system
or a capitalist system or to achieve a communistesy. A legal system may be
created to assure the survival of a theocratiesysA legal system may exist at local
level or national level or regional level or intational level. Legal structure
encompasses law schools, bar associations, theepaourts, the legislature, the
executive and prison administration. Generally,alegtructure means all those

institutions responsible for creating, modifyingnterpreting, improving and
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implementing laws. Legal actors means the persotisgain legal structures, means
members of the parliament, officers of the stadey ktudents, law teachers, legal

practitioners, etc.

Legal culture: Can you define legal tradition? Do you noticet ih#ag an element of
a legal system? Do you think that it is an impdriglement of a legal system? Can
you tell the meaning of the term “tradition'? Ddhs term “tradition” imply the
existence of continuity? Legal culture refers teet of deeply rooted and historically
conditioned attitude of the majority of the membefs given legal system towards
the other elements of that legal system, which medwe way laws are made,
modified, interpreted, the way the legal actors simdctures function. Legal tradition
is the abstract element of a legal system. Thaud#idirected towards a legal system
can be hostile, neutral or favorable. When theualéi of the governed is hostile, the
legal system will show instability; and it will hawto be changed. When the attitude of
the governed is supportive of the legal system,strsgem will show continuity. So
depending on the type of the attitude of the mjoniembers of the legal system, the
legal system may show deep and frequent changetability. When we say legal
tradition, we are referring to the attitude of th®jority members of a given
community. The attitude that constitutes a legadlitton should be directed to a legal
system and should be something deeply embedddzt isystem. The attitude should
also be historically conditioned in the sense thahould be there for a relatively

longer period of time and that it should have @etidire of perpetuating itself.

Review Questions

Part I. Answer the following questions.

N A

Explain the difference between customary practiae@istomary law.

List and discuss two types of customs.

Is there any difference between custom, convergr@hcustomary practice?

Define customary law. Is the element of intention essential component of the
definition of customary law? Why? Outline the magbiferences between state law

(also called positive law) and customary law. Dal yhink the following quotation
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would help you to attempt these questidn€8stom is a practice or away of doing
things that has been handed down from one generatithe next. Customs are a part
of the culture shared by members of a social grddgny customs begin because
people like to know what to expect in social siit Like all cultural traits, customs

are a form of learned behavior and they differ agndifferent peoples. For example,
eating is a biological requirement for all peopl& bable manners and customs of

food preparation vary from group to group.

Customs last long partly because people often ifimésier to conform than to face
disapproval of their social group. Such approvaly mange from mild ridicule to
severe punishments. Commonly, many customs prooligemild customs produced
only mild reactions when broken. Blacks’ Law Dictaoy defined customary law in
the following terms , law consisting of customs tthare accepted as legal
requirements or obligatory rules of conduct ; geas and believes that are so vital
and intrinsic part of a social and economic systéimas they are treated as if they

were laws.

In contrast to the statutes, customary law may dd ®© exemplify law. Let us
therefore, describe customary law in terms that veVeal to the maximum this
quality of implicitness. A custom is not declaredemacted, but grows or develops
through time. The date when first came into fufeef can usually be assigned only
with in broad limits. Though we may be able deseiilb general the class of persons
among whom the custom has come to prevail as atdrabnduct , it has no definite
author , there in no person or definite human agewe can praise or blame for its
being good or bad. There is no authoritative vedealaration of the term "“custom.™
It expresses itself not in a succession of words,jma course of conduct. Whenever
conflicts or disputes arise and a cultural mechanisr resolving them exists, or
behavioral infractions occur that are punishablesome way, we are dealing with
law. Therefore, we can see that customary law oader than the western notion of
law. Customary law is also associated with moralitg value systems. When viewed
as a series of statements of what constitutes prhogleavior, the law differentiates
right from wrong, good from bad. For most of theisty, customary laws have been
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internalized. That is, most people do not breakhdaws, not because they are afraid
of being punished but because if they did break saws, they would feel guilty. In

traditional societies, the enforcer of the lawthiss person’s conscience.

Part I1. Fill in the blank space with appropriate word (S).

refers to any pieces of infoomaemployed in the course of

making a legal document.

relates to the reason why adegament is valid.

13

Theories of Customary law:

For custom to be regarded as law, mora Hiaple usage is required, even if the
usage is general and has long flourished. Consigtehavior in accordance with
particular implicit rules does not indicate thabpke should so behave, or conversely
should be subject to some sanction if they do not.

The main problem for any theory of customary lavdétermining the nature of the
additional factor required to transform custom ilaw. Here you will study this issue
by considering some five theories of customary lammely the tacit consent theory,
the theory of opinion necessitaties, the commonitspf the people, sovereign

recognition and judicial recognition.

The tacit consent of all: Can you guess how this theory of customary lawhinig
define customary law? The Roman sources clearigatel that some additional factor
is needed to recognize custom as law, even if #tier@ of this factor is not apparent.
For example, the Epitome Ulpiani states that cugtothe tacit consent of the people,
deeply rooted through long usage. Another Romarrceodocument states that
unwritten law is that which usage has approved.léig-practiced customs, endorsed
by the consent of the users, take on the appeam@nsttute. In this instance, the
additional factor is expressed by "endorsed byctiresent of the users. The element
that transforms custom into customary laws is deepbted custom is observed as a
statute, not undeservedly; and this is what isedalaw established by usage. For

since legislation binds because it has been aatdptehe judgment of the people;
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then those things that the people have approveabutitwriting will bind all. Thus,

custom is law because the people accept it as law.

Can you state the problems of this theorg@ theory of the tacit consent of all tells
that custom would be transformed into customaryifaand only if all members of a
given community agree on such transformation. Tbas, problem is that it is almost
impossible to get the consent of all members affargcommunity on each and every
custom to be upgraded to customary law. Is it nggractical to obtain the assent of
all? It is almost impossible to obtain the unity rafnds of all to the transform of
custom into customary law. The second criticismmeaied against the tacit consent of
all theory is that customary law binds every mendfex given community; its breach
would entail sanctions. But this serious matteresuced by the tacit consent theory
of customary law to a covert consent not an opehexplicit consent. The point is
that the idea of explicit consent makes more sénaethe idea of tacit consent in

such type of serious matters.

Theory of Opinion Necessitatis. For opinion necessitatis, individuals purposely
follow a certain rule simply because they beligvoibe a rule of law. The practice
must be the expression of an intention of legalditgl of the community or of a
general conviction of law provided only that onecliear that this "intention of legal
validity" or the "general conviction of law" is neblely a "psychological fact" but the
"sense of fulfilling a norm" (of a legally commantdehavior) developing or
dwelling in the individual acts of conduct accolito the judgment of those sharing
the same law. Under this view, custom becomes l&emwt is known to be law, is

accepted as law, and is practiced as law by pemsboshare the same legal system.

Can you comment on this theory? Assume that oneedlstom is known to be law
and is accepted as law, the practice changes. theedd law cease to be law, and the
new practice become law? If this does happen, at wioment does it happen? And,
what is the machinery for change? The theory ofmiopi necessitatis fails to

adequately answer these questions.

In the first situation, those subject to & remember the past custom. In the second,

they forget the past custom. In the first situat@icontrary practice cannot change the
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law. So long as people remember the past custdoeiag law, there can be no point
on the custom-law continuum at which the new peactisurps what in consciousness
has been the law. Accordingly, the outmoded praatitist cease to be law before a
different law can begin to emerge from customargges The theory of opinio
necessitatis contains no mechanism for deleting that no longer commands
approval. Under the doctrine of opinio necessitatigerlapping practice does not
create a new legal rule because the new practiscenot followed in "the general

conviction of law.

the doctrine of opinio necessitatis doesalloiw the desuetude of a customary legal
rule when that legal rule is remembered. Custoneanyis a "general conviction of

law"; hence, it corresponds to what people genedal People conform to customary
law because it is the law. Failure to conform wohédan unacceptable deviant act
contrary to law. The point is not that customarhdgor does not change; rather,
under the doctrine of opinio necessitatis, whenla of customary law exists and is
remembered, the rule cannot become obsolete byt In other words, acts that

are known to be contrary to the rule cannot affieetrule’s efficacy

There is another problem in the doctrihemnio necessitatis. A legal rule can only
fall into desuetude if another legal rule replattesexisting rule regardless of whether
this later rule merely states that the first rutelonger applies. But under a theory of
opinio necessitatis, the new rule can only come éxistence after the old known rule
is recognized as extinct. Otherwise, those sultgetihe law would not be convinced
that the new behavior corresponds to the law. Atingty, no framework exists
within which desuetude can operate in compliancéh wine doctrine of opinio

necessitatis.

When those subject to the laws forget the pasbaousthe prior law effectively is not
changed by a contrary practice. If the people cetepl forget customary law, then as
a practical matter, the law does not and did naste¥eople may have gradually
adopted a very different lifestyle with respecttihe past custom, e.g., perhaps as a
result of migration. We should regard the new pecactas law, not simply because
new law has replaced old law, but because law kas loreated for circumstances

where no law previously existed. When the peoplengetely forget a rule of
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customary law, the doctrine of opinion necessitdiss not explain how a subsequent
contrary practice has, as law, replaced previoaslgting customary law. Thus, the
doctrine of opinion necessitatis excludes the [ilgyi of changing customary law by
subsequent practice, both when the customary lavensembered and when it is

forgotten.

The Common Spirit of the People: This theory was developed by von F. Savigny.
Under this view, law arises not from individual acf behavior but from common
consciousness. Individual acts of behavior do nedte customary law but are merely

appearances or indications of a preexisting comeoooriction about the law.

The common spirit of the people is critadizfor its several failings. First, this theory
presents a nation as a corporate entity; it assuhasa nation manifests unity of
action when it comes to developing customary l&8econd, the theory hides several
historical instances where the minority has impogedvill on the majority in the
form of laws. Third, the theory dismisses the paisisy of a country borrowing laws

from other countries. Finally, the theory is ciidied for being narrow or ethnocentric.

Sovereign Recognition: John Austin suggests that customary laws origiaat rules
of positive morality, which arise from the consatthe governed. However, for
moral rules to be transformed into positive lawse tstate must establish these
customary laws. The state may establish custonaavg kither directly by statute, or
indirectly by judicial decree. Thus, under Austiafgoroach, customary behavior does
not make law; custom becomes law only when it & ghbject of statute or judicial
decision.

Austin's theory implicitly assumes that all lawl@gislation and that judges, insofar as
they create law, are legislators. Austin's theergdnsistent with his position that law
is the command of the sovereign. Under this viestatute becomes law even before
it is enforced by a court decision. Scholars whandbaccept Austin's theory of law
will find Austin's theory of custom unacceptablieohe believes that other sources of
law, such as custom, exist in theory, then law rakp potentially exist without
benefit of a court decision. It is precisely thendding force of custom which

challenges [Austin's] initial assumption itself,'hda that "he failed to explain
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satisfactorily why the body of rules which he clased as positive morality' . . .

lacked the true character of law.

A second objection to Austin's theory concerns etati treatment of judicial
decisions. Societies that do not treat judicialislens as binding legal precedents
may nevertheless treat decisions establishing domusas binding. From this
viewpoint, a legal historian might claim that custoather than judicial precedent is
law. In this system, when a court finds that a @usexists, the subsequent decision
based on that custom is not binding as a decigionordingly, the court establishes
the preexisting custom as a matter of fact, andddwoésion, which is not law, merely

confirms the preexisting law.

Therefore, the defects of the sovereign reitmg theory of customary law are that
the state has no moral authority to validate oraiickate the wishes of the
communities as reflected in their customary lawst tthe state may distort the
authenticity of customary laws in the course ofdating them, that it is unsound to
state that the state is the only valid source gélleules and that customary laws are
already valid by the assent of the community ang thot need to validate them any

more.

Judicial Recognition: The basis of local customary law is frequentlyateel as
custom rather than judicial precedent even thougte@atance of the rule actually
stems from local judgments rather than from antecebtbcal behavior. This treatment
raises a question about the role of judgments @&atorg customary law. Similarly,
custom is a separate source of law distinct fronth blegislation and judicial
precedent. But like judicial precedent, custom nhestaccepted by the sovereign in
order to constitute law. To become law, customeg lilegislation and binding
precedent, must be clothed with the requisite fomich marks its official
acceptance by the sovereign. This requisite foguires that adjudicators incorporate
custom in a judicial decision. A society may acosygtom as law when incorporated
in a judicial decision but deny law-making effeatdrecedent, thereby demonstrating
that custom as a means of making law is not simphsumed into binding precedent.

So long as the courts treat the custom as lawgikeom is the accepted customary
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law. Should the courts hold that the custom hasgbd, however, then the new

ruling becomes the customary law.

In sum, a major problem for any theory of customavy is determining the nature of
the additional factor required to transform custowo law. The doctrine of opinion
necessitatis generally has replaced earlier cortbeoties, but a major flaw of the
opinion necessitatis doctrine remains. The docti@ile to adequately incorporate the
creation of new customary law or the deletion ofalbte customary law. Savigny's
theory of the common consciousness fails to restiieelogical failings of opinion
necessitatis. Austin's work suggests that custooorbes law only by the additional
factor of state confirmation. Redactions of custgmlaw show that, although the
basis of customary law is treated as custom rali@er judicial precedent, acceptance
of the rule often arises from official judgmentghex than from antecedent local
practices. Court decisions, not law themselves,ctian as official sovereign
recognition and acceptance of rules of customwas@ourt decisions transform rules
of custom into law, regardless of whether the adent custom was actually
recognized as law. Customs do not become law unstitutionalized by inclusion in
an official court decision. This theory of customdw may help to explain several

otherwise problematic aspects of medieval and jgeact

The theory of Desuetudes Can you explain the theory of desuetude? A full
appreciation of this theory warrants asking théofeing four questions. First what is
desuetude? This term is a generic term. Desueted@sranything that is no longer in
use; but originally designed to serve a given psep@®s applied to customary law,
what is the meaning of this term? The doctrindeduetude is inherent in customary
law. The doctrine of desuetude states that wheraetipe that is recognized as law
ceases to be followed or to be regarded as lageases to be law. At that stage, but
not before, the road becomes clear for the creatiorew customary law. Adherence
to the new custom before the old customary legal becomes obsolete is a factor in
making the old legal rule obsolete. It simply meé#ms customary law in force has
lost its obligatory force. The third question i® theasons why customary law may
lose its obligatory force. Customary law may los® ebligatory force owing to
internal and external changes in the community deatloped the customary law in

the first place. The community has developed thstacnary law in order to solve a
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given legal problem and when the context in whieh tustomary law changes the
customary law itself must disappear or be modifiEge final question in respect of
theory of desuetude is whether the outdated custolaa might revive. What do you
think? Is there any possibility of reviving an olete customary law back to life?

Review Questions

Give appropriate answers to the following.

1. State the essential points of the common gpfithe people.

2. State the criticisms advanced against J. Astipproach to customary law.

3. State the judicial recognition approach to constry law.

4. Describe why it is important to study customiarys.

5. According to Juma, why are customary laws ino&fstill important?

6. For some customary laws in Africa have no loragey relevance in the modern times.

What are the reasons advanced by such persons?

1. 4 History of Customary Laws:

This sub-section describes certain informatelatmg to the origin and development

of customary laws in different legal traditions.

Origin and Development: The history of customary law is as long as theéohysof
human kind. In those early times where there wasaalified law by institutionalized
organ of the state, people were governing themsetva certain way. The evaluation
of law began before history was recorded with lawit upon one by one as disputes
were settled. In fact the development of rulesaaiety predates both courts and the
written law. For thousands of years, customary andate legal systems alone
ordered human activities. The obligation to behava certain way in a particular
community became a customary law in that partic@ammunity the failure to
observe result in a sort of sanction from the comitylagainst the deviant. This is so
because behind customary law there is moral fardeehave in a certain way. They
became compulsory and have acquired the forcevofndh respect to the place or

subject matter to which it related.
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. Rules (i.e., customary laws) can evolve and gmeapontaneously as the unintended

outcomes of individuals separately seeking thein goals. Such laws are less likely
to be violated than enacted authoritarian laws lmezathey require voluntary
acceptance by individuals in recognition of recgaiobenefits received, As a result,

customary law is less likely to require adjudicatio

Since its inception, customary law has wugdee considerable change as the society
is always in a constant motion. Customary rules aspond to the particular needs
and interests of the social group. When these &hangtomary rules tend to change
though the way they change is influenced by thereadf previous rules... Some
customary law lost its power as there is a congtamibility and interaction of the
society. As a result, there is a move from old @wstry law to modern law. As
certain activities of human beings are beyond #&ch of customary law, it is
supplemented by modern law. In ancient societigseater degree of psychological
conformity was necessary. So custom is stronganaient than modern societies. In
the present world, custom is conserved in the rdistricts among less developed
groups than in the cities.” Circumstances were Blowhanging that people
themselves were unaware of the change. So law astbma change with those
circumstances. The old practice were forgotten,éwar, people believe that they are
still following the percepts of their ancestors,emhthe truth is that they have long

since abandoned them.

Customary Laws in Some Legal Systems. Customary law is one of the elements of
the civil law tradition. The modern law of merchamwhose origin is usage, has passed
three successive historical stages. The firstesiags the situation where by the
existence of certain usage in particular business pvoved by the witnesses called by
the party before the court; the second stage wastithe when the court took
cognizance of the existence of certain custom miquéar transaction. This is so by
referring to earlier decisions of similar questiohfacts and /or laws. The second
stage of development is reached when the courésjtalicial notice of the custom in
guestion, so that it no longer requires to be sigcpleading or proving in the
particular case. It has already been sufficientlyvpd in the previous cases, and has

received the authority of the precedents estaldiflyghose earlier cases.
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The last stage of merchant law is its incampion into the formal national laws. This
law has its first source in the conventional lang aecondary source in the precedent.
The law of bill of exchange, and the law of maringurance which were both in their
origin part of the customary law merchant, have mompleted its normal course of

legal development.

It is said that conventional custom is tharse of modern law merchant. The bulk of
the law as to bills of exchange and other negaiafdtruments, bills of lading and
marine insurance, has originated in this mannecussomary law. Law so derived

from the conventional customer of merchants is kmag/ the law merchant.

Prior to codification, Germany used custpmiaws. European countries regulated
themselves, among other, by customary practicescastbmary laws in the Middle

Ages.

Before the French Revolution, traditionasttumary laws prevailed in the north. The
rules were Germanic customs while Roman law initeenthe southern part of
France. Roman law gradually spread northwards. Aieach legal system was not
sharply divided because there were written ruldhienced by Roman law but
containing strong Germanic elements in the soutid Roman law was not entirely

rejected in the North.

France received Roman law not becauseditoegn laid down by Rome, but on the
ground that it had been accepted by custom or &soreof its quality. The existence
of diverse customary rules and edicts created soegeee of legal uncertainty in

France.

France’s need for a single, unified codéawfs had been keenly felt even before the
collapse of the ancient regime. Whereas, southeance had inherited Roman law,
northern France was ruled by a system based oworoasy law. The two systems
were fundamentally different. The laws differed woly from province to province

but also from town to town. Nor were the laws alwagtional. Louis XIV, the Sun
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King, had summed up his approach to lawmaking Withfamous phrase “It is legal

because | wish it.”

Before the introduction of the Civil Code, a patckvof customary laws based on
tradition and the whim of the monarch had ruleatighout the continent. The new
Code introduced the concept of a unified, logigetam based on general principles
of law. This facilitated the export of the ideas tbk French Revolution beyond

French borders.

In their move to eliminate legal uncertajnépme practitioners attempted to record
customary laws of particular regions in Francerethained true, however, that the
customary laws of Northern France depended pritigipa oral tradition. The judge
who did not know the appropriate rule of the retgvarea had to discover it by
interviewing local inhabitants. The proliferatiorf oustom and the difficulty of
discovering their content led to great legal uraiaty. As a result, a French king in
the 18" century declared that the customs of the varieustdries should be written
down. The king also ordered that those, which waready recorded, should be

drafted anew.

The intervention of the kings in having thestoms recorded met with opposition from
some territories. The intervention and the efforivrite down the various customs in
France strengthened the power of the traditionslarnary laws to withstand Roman
Laws. The recording of customary rules saved Frdrmre the massive reception of
Roman law, which took place in Germany. The codtfan of customary laws
created conflict of different customary rules. Relog of customary law in France
had brought about legal certainty. Yet, it couldt mbminish the substantial
differences between them. The recoding effortsreh€h customary laws made the
difference among such rules sharp and conspicuous.

Case law grew up in England because of tloedewt of the early English judges
being Normans. They were foreigners to Englandtaeg were bound together by
an ESPRIT DE CORPS, which made them respect ehen'decisions, especially
when these decisions dealt with matters, which s&@nge and unfamiliar to them.

If half a dozen of you were to be sent to the svitd Africa as judges, naturally
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when you meet together you would discuss the strangtoms of the Africans, and if
in a case you feel that what you heard from angtidge would help in solving the
problem. You would naturally remember that examgole follow the precedent. In
this fashion in England the Norman judges when thegd to meet at the Temple
discussed their cases, and started the practidelloving each other’s decisions.
Once the Bar discovered that the best argumerdaviorfof a particular case was the
decision of a brother judge in a similar case, thegan to take notes of cases by these
judges and in that manner law reporting came iexistence. Law reporting became
an established practice in this manner, and nowoasknow the opinions of one
judge are regarded as an authority binding on other judges. The growth of case
law in England was also accelerated by the reathianset in against the reception of
Roman law. On the continent, particularly in coiggtrlike Germany and France, the
indigenous or local law was found to be unsatisigctas society progressed, and
whenever a complex case came up, to which the lasatould supply no remedy, it
was the practice of the judge to apply Roman laith ¥he result that at the present
day, a large part of Germany and French law isingtmore than Roman law.

Also in England the local law was foundb® unsatisfactory with the advance of
civilization, and the same remedy of introducing'®m law was attempted. But the
common lawyers in a body resisted it, and to meeteixigencies of the situation, the
judges resorted to a fiction, namely, that there na legal problem that could not be
solved by the application of customary law, and theery judge carried about in his
brains a complete body of such law "of amplitudffident to furnish principles
which would apply conceivable combination of cir@tances". A judgment or
declaration of a judge was supposed to be in confgrwith the custom of the land,
and when such declarations were followed by subm#gjudges for the sake of
conformity, there grew up in England the practidefalowing precedents. It is
possible as Maine points out, that the judges weflienced by Roman law
principles, and that they borrowed in large quagifrom the Roman law, but what is
important for us to note, is that they did not tést authority of their pronouncements
on either the Roman law or on the theory of IPSKID] but on the fiction that their
judgments indicated the custom of the land. It elasys as indicating the custom of
England, and not as an authority, that these aewssivere acted upon and followed

during the 18 and the 14 centuries.
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Customary laws that were legitimatised when fouatto be in line with the teaching
of the Holy Veda. There are factors that led to diféering interpretation of the
teachings of the Holy Veda; one of which was cust@md practices surrounding the
others affected their respective version of Vedanhic law was also subjected to
different interpretations owing to, among othehg tustomary laws and practices of

the Muslim communities living in different geogragdd conditions.

Review Questions

Part |I. Answer thefollowing questions.

. Define legal system.

2. Define legal culture. Define culture.

. Do you think he following quotation would help yolarify the distinctions between
culture and legal tradition? "Tradition, as defingy sociologists, is a set of social
practice, which seeks to celebrate and inculcatioebehavioral norms and values
implying continuity with a real or imagined pashdausually associated with widely
practiced rituals or other forms of symbolic beloaviOne writer has defined culture
as “historically transmitted patterns of meaningsedied in symbols; a system of
inherited conceptions expressed in symbolic forrgsnteans of which men and
women communicate, perpetuate, and develop thewlaldge and attitude towards
life” Glenn Fisher defined culture as a pre- tdststore of knowledge and entire
system of coping skills that has been crafted lBggding generations ; a design that
has been socially created, tested and shared anthaincan be transmitted to the next
generation- culture is shared and learned behavior.

European countries considered customary laws eaddipes found in their respective
territories as inimical to political and legal undtion especially in the i”90entury;
thus, they as a result worked towards their rephace either by codes or by case
laws. Comment!

. Describe the manner in which customary laws hetpedformation of the civil law
tradition.

39



6. Do you think that the Ethiopian legal system hakéa a favorable legal tradition
since 19317 Can you indicate signs of instabihityhie Ethiopian legal system in this
period?

7. Do you think that a legal system can be constricted

8. Define legal structure.

9. What is synergy?

10. 9.Explain the place given to and the attitudes tdga&ustomary law in the western
legal traditions. Your explanation should include texamples.

Part I1.

Choose the best answer from the given alternatives.

1. Which of the following terms is found in the ohtion of legal system?
Legal rules

Legal structures

Systematic

All of the above

o0 ®»

2. Which of the following is not an element of gaésystem?
Synergy

Legal actors

Legal structure

Legal tradition

moow?

None of the above
3. A set of deeply embedded attitude of the majanembers of a given legal system
towards that system is called.
A Legal tradition
B Legal system
C. Legal history
D Legal penetration
4. When the majority members of a given legal sysbave hostile attitude towards their
system,
It is likely that a revolution is inevitable.
It is likely that the system will continue to sweifor a longer period of time.

It is probable that a basic change will take place.

o0 w>»

It is difficult to make a conclusion.
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1.5 Legal Transplantation

The main aim of this section is to examine tbncept of legal transplantation. From
the previous section of this unit, you have ledhet nature of customary law, legal
system and legal tradition. Now, the questionsvdhat is the origin of legal rules? Is
it possible for a country to borrow legal rulesnioanother system? What are the
reasons for borrowing? Are there cases where atgoumay be forced to borrow?
What are the implications of borrowing laws? Therent section is set out to
describe the answers to these questions. The sbiidggal transplantation is
important in customary law course since legal fpéargation often takes place in
developing countries such as Ethiopia with divensstomary law systems. Often the
transplanted laws come for a variety of reasonshfemlvanced legal systems. Such
transplanted laws officially or on paper questibe validity of customary laws. In
fact the customary laws continue to be little aéelc The adoption of western laws
presents the interaction between two sets of laiis gquite distinct assumptions and
methods. So the study of transplanted laws, it$oihyis reasons and theories is

significant in customary law course.

In this section, you should be able to:

define legal transplantation.

explain the reasons for borrowing of laws.
discuss the history of borrowing of laws.
examine the theories of borrowing of laws.

discuss issues related to legal penetration.

Legal transplantation: Legal transplantation is also known by other naniésse

are legal borrowing, legal importation, legal regc@p and legal taking. Legal

transplantation refers to the transfer of rules)gyples and legal concepts from one or
more than one legal system to another legal systémlegal system borrowing laws
can be called the recipient system while the lsgatem lending laws can be called
the donor legal system. The lending system maynbexasting legal system or a past
legal system. Countries, for example, borrowed fithhd Roman legal system that
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ceased to exist centuries ago. The recipient Bgaem should be an existing one or a
system at its initial stage of development. Legatrtwing can involve a single legal
rule; it can be a massive borrowing. For instathiopia borrowed large quantity of
laws in late 1950's and 1960's. At the end of t@ntury, Japan received large
guantity of laws from Germany. Small-scale borraygintakes place everyday.
Appreciating legal transplantation is importanttmduct legal research, as it enables

you trace the right sources of the laws of a giv@mtry.

Factorsfor legal transplantation: Can you identify and explain the factors that may
drive a country to receive laws from another sy&dbo you think that a country
borrows laws based on its free decision alone? &w think that there are cases
where a country may be compelled to take laws fesrather system? A recipient
country may borrow laws since they are accessibterms of language, the laws are
found out to be meritorious in terms of organizasiothe laws were transplanted to
other systems and found out to be fruitful and wtienrecipient country decided to
modernize its legal system. A country may adopeifpr laws as a result of migration
or commercial intercourse. A country may adoptl#éives of another country because
the important elites are attached to the legalesysand education of the donor
country. A country may be forced to accept the lafvsther systems owing to war or
conguest or colonization or physiological press@an you give concrete examples
for each of these reasons? Is it possible to sayeXample, that many countries in
Africa and Asia received laws form France and Emglas a result of colonization? Is
it possible to say that the socialist laws wereea@drto several countries all over the
world as a result of ideological threat from thel&SR? Can we say that Islamic law
was propagated to the other parts of the worlduiiinoconquest, migration and

commercial interaction?

The development of legal transplantation: Legal history indicates that legal
transplantation has been rampant. The Greek gaperiant legal theories to the
Romans; the Romans borrowed from the Greek legstesy some conceptions of
laws. The Romans converted the idealism of the IGirge practical legal rules. The
Romans gave principles of private law to Europeaantries such as France and
Germany. France added to the laws it received filmenRomans some theories and

techniques. France then codified its laws in eaéf{) century. France propagated its
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laws first to neighboring European countries. Lakgance transplanted its codes to
Asia and Africa through the instrumentality of colmlism. Some countries, such as
countries in Latin America, received laws from Frarnvoluntarily. England also
transported its laws to all over the world via ecodism. Eastern European countries
received laws from the civil law countries. Aftdret end of Second World War,
however, East European countries were forced tgtadocialist system of laws.
Again after the 1980's, these countries went badke civil law tradition owing to
external pressures. The socialist legal systemdessloped as an idea in"16entury
and early 28 century translated into practice in Russia. Rydatar USSR, became
the mastermind behind the spread of socialist l@a&sia and Africa in some cases

through force and sometimes through pressure.

The Islamic legal system originated as an idetae Middle East in the™7c AD, and
then taken to the coastal areas of Africa, MidddstEand Asia. Now a kind of Islamic
belt is created. The spread of the Islamic legatesy has been attributed to a
combination of the following factors: conquest, matipn and commerce. Do you
realize form these descriptions that legal systdevelop through borrowing? Do you
appreciate that legal borrowing has implied powedations in the sense that laws
usually flow form powerful legal systems to lessveoful ones? Do you agree with
the proposition that legal transplantation can tpleee faster in the cases where the

recipient system has gaps?

History of Legal Transplantation: Consider the origin, development, spread and
decline of the Roman law in the following few paiagghs. The Corpus Juris Civilis is
the name of the code developed by a roman empamwrk as Justinian. The Corpus
Juris Civilis of Justinian was not restricted tonfRan civil law. It included much that
had to do with the power of the emperor, the orgtion of the empire, and a variety

of other matters that lawyers today would clasagypublic law.

The Germanic tribes, called the Barbariangaded and controlled the Western part
of the Roman Empire. With the collapse and the siora of the Roman Empire, the
CORUPS JURIS CIVILIS became inapplicable. The ireradapplied cruder, less
sophisticated versions of the Roman civil law te geoples of the Italian Peninsula.

The invaders also brought with them their own Gemmé&egal customs, which under
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their rule that the law of a person's national@jldwed him wherever he/she went,
were applied to themselves but not to those theydeaquered. Even so, a fusion of
some Germanic tribal laws with indigenous Romanll@gstitutions did begin to take

place in parts of Italian southern France, andlikdan Peninsula.

As light returned to Europe, and Europe&gsined control of the Mediterranean and
as the Renaissance began, an intellectual andaslyhiviterest in law emerged. What
civil lawyers commonly refer to as "the revivalRbman law" is generally conceded
to have had its beginning in Bologna, ltaly latetle eleventh century. It was at
Bologna that the first modern European Universppeared, and law was a major
object of study. But the law that was studied wassthe body of the rules enacted or
customarily followed by local towns, merchants'lges, or petty sovereigns. The law
studied was the CORPUS JURIS CIVILIS of Justinian.

Within a short time, Bologna and the other universiof northern Italy became the
legal center of the Western world. Students caromn fall over Europe to study the
law as taught in the ltalian universities. The laindied was the CORPUS JURIS
CIVILLIS, and the common language of study was .atlrhere was a succession of
schools teaching about the proper way to studyexpdanting the CORUPS JURIS
CIVILIS. Of special prominence, for both their wig of the law and their styles of
scholarship, were the groups of scholars known les Glossators and the
Commentators. They produced a great body literatdnéch itself became the object
of study and discussion and came to carry greaioaty. Those who have studied in
Bologna returned to their nations and establish@deusities where they also taught
and studied the law of the CORPUS JURIS CIVILISonding to the style of the

Glossators and Commentators (Those persons who expexts in the Corpus Juris
Civilis). In this way, the Roman civil law and theorks of the Glossators and
Commentators became the basis of the common lauodpe, which is actually

called the jus commune by legal historians. Theas &w common body of law and
witting about law, a common legal language and rmrmon method of teaching and

scholarship.

With the rise of the nation an state and the ¢navf the concept national sovereignty,

particularly, form the 15th century, the age of pjii® commune of a common law of
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Europe disappeared, and the period of the natlamabegan. In some parts of Europe
(e.g. Germany), the Roman civil law and the wrisirgf the Belgian scholars were
formally "received" as binding law (civil lawyersel the term "reception” to sum up
the process by which the nation - states of thi lemw world came to include the jus
commune in their national legal systems). In ofteats of Europe, the reception was
less formal; the CORPUS JURIS CIVILIS and the wodisthe Glossators and
Commentators were received and became of valuesisrcary law. By one means
or another many countries in Europe received thed&oCivil law. These countries

are now the home of the civil law tradition.

Eventually, in the nineteenth century, the printgtates of Western Europe adopted
civil codes (as well as other codes) of which thenEh Code Napoleon of 1804 is the
primary one. The subject matter of the civil codess almost identical with the

subject matter of the first three books of the @erpuris Civilis of Justinian and the
Jus Commune of medieval Europe. The principal qotisc&ere Roman and medieval

common law in nature, and the organization and epiu@l structure were similar.

Some lllustrations of Legal Transplantation

French law: French law spread first to Europe, then, to Afriésia and Latin
America. The French codes transplanted to Eurojeapity through military force.
In most areas where the Code was introduced, it @mabraced, and survived
Napoleon’s personal downfall. The Battle of Waterttid not end the application of
the Code in Europe, particularly in western Germamgd Italy. In the Netherlands,
the Code survived unaltered until 1838, whereaBrimssia the Code was gradually
reintroduced. Even in areas where French rule fesh lunpopular, such as Spain,
post-Napoleonic governments were held up to Frestahdards for a codified law
based on judicial equality. Following the restaratbf the old order, a series of 1820
revolts in Naples, Piedmont and Spain were affebedlemands for administrative
reform. Within France itself, the Code survived afihunaltered for more than 150
years, and even today has not been fundamentadlygeldl. In many ways, the Code
was the most enduring legacy of the French Reanuti
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Latin America received the French codes primarégduse of its technical merits and
as a result of the reaction to the hated SpanighPamtuguese colonial rules. Latin
American countries got independence from Spairaityeld" century. These newly
founded states needed national and unifying Ciwtl€3; the only available model
was the French code Civil and Spanish law was otite question since it was the
law of the previous colonial power and since it wagher codified nor uniform even
in Spain where local customary laws survived. Thdeccivil was a product of the
great Revolution, rooted in a world of ideas on ckhthe Latin Americans had
frequently drawn to justify their own struggles fadependence. In its compactness
and clarity of phrase, the Code Civil was far aheddany other mode. And
furthermore, the code was so full of traditionahcepts and ideas especially from
Roman law, that its reception was not a deviatromfthe legal institutions known to
the Spanish and Portuguese settlers. Some coumntridsia and Africa received

French codes due to the existence of gaps anatbe &f French colonialism.

The code had such a wide influence because it abde of the French Empire
whose military powers, backed by a brilliantly igtated civilization, made such a
deep impression on people not only during its bifefbut many years after it was
over. The reception of the French Civil Code tsitastable not only to the political
power of the French Empire, or to the spiritualuahce of French civilization, but
also in a great measure to the merits of the Cadi¢iGelf. In the 19" century the
Code enjoyed intellectual authority and an almogesnatural appeal as the Code of
the Great Revolution, which had abolished the aniagiegime. The Code of Napoleon
also produced for the first time legal unity andi&gy for the citizens of a centrally
organized national state. The spread of the codi thiroughout the world was
greatly helped by its admirable language and tlsg #axibility of its expression, in

brief, by its very quality.

German law: The German codes were not transpodeektensively as the French
codes. They were transplanted at the end of thHe d&ttury to Japan and thereafter to
some African countries. The reasons for the Igtipansion of the German codes lie
in: the fact that Germany did have few colonies,she was a latecomer to the
scramble for different parts of the world. There another reasons for this little

influence. The codes were a bit sophisticated amdptex. The third reason is that
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when the German codes were put in place at thenbieg of the 20th century in
Germany, many countries had already adopted lawns ffrance and Great Britain.
So there were then little legal gaps to be filledhwin countries in Africa and

elsewhere.

The English Law: Originated in 11th century, the English legal ttiad expanded
itself predominately through colonialism. The exgsien "‘the sun never sets in the
British Empire”” has attained the level of a sayihg addition to some other
meanings, the expression suggests the extent dpilead of the British law. The
English law was transported to North America (theited States of America, to
Canada), Asia and Africa. England transported |&déds, legal methods, and legal
institutions of the common law to countries in gh&®ntinents. Britain also carried
the substantive and procedure laws to these périseoworld. These parts of the

world also reflect the English court system andstnecture of the legal profession.

Theories on legal transplantation: Do you psup legal borrowing? Is there any
problem in borrowing laws? There are three viewsvbether legal transplantation is
a desirable one. The first approach is referreastthe custom theory. F. von Savigny,
a German thinker of 1dcentury, elaborated this approach. The approatkssthat
law and society have unique relationships. Law auatiety have inherent
connections. There is a unique relationship betwaenand society means that laws
are found in the common consciousness of the pedple common consciousness is
manifested via the behaviors of individual membeirghat community. Laws are
related to the identity of a society for which thaye created. Further, every
community is legally self-sufficient; whenever acmty faces a legal problem, it
creates legal rules. To this theory, if one attempttake the laws of X community to
Y community by way of legal borrowing, those traarséd laws will inevitably fail.
Legal transplantation will never solve the problevha recipient legal system. If you

know in advance that borrowed laws will fail, théseo reason to try it.

An opposing theory developed by Alan Watsold$ the view that there is no unique
connection between law and society. The theory htdds that no community has
ever been legally self-sufficient in the history mfinkind. The theory is named as

legal engineering. This theory views laws as intalegnstruments to achieve certain
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goals. As laws are tools, they can be taken tosmtyety and used with success.
Justifications are given for this position. Thesffireason is that the fact that legal
transplantation has been very common in the histdrijegal systems shows that
people have found it rational and useful. In theosd place, if there are laws used by
X Community and if Y community needs those lawsywhould the latter be asked
to reinvent those legal concepts and legal rules® fational for Y community to

receive the laws of X community, which are testegractice.

Thirdly, the custom theory assumes implicitiyt wrongly, that countries take the
laws of other nations on the basis of their owre fvell. However, history gives us
several examples where countries have borrowed lasvsa result of external

pressures.

The third theory attempts to strike a middleupnd. In some areas of law, for
example, in the area of commercial law, public lamd technology law, there are
gaps or traditional laws do not exist in developioguntries. In such cases,
developing countries do not have a choice; theghaworrow laws. In other areas of
laws such as family law, inheritance laws and l&wids, developing countries have
longstanding laws. In the latter cases, it is diffi to transplant laws and even if
transplantation takes place, the laws so transpdamiill not be welcomed. This

hybrid approach is articulated by Kahn-Freund. Hasition is also called the degree
of transferability approach. This moderate apprdadegal transplantation states that
the contexts of the recipient country should belisa well before the borrowing of

laws is made. Which theory do you support: the amastheory (also known as the
historical theory), the social engineering the@lgd called the instrumentalist theory)
or the hybrid theory? And why?

More on the Theories of Legal Transplantatibhe debate surrounding the theory of
legal transplants has an almost unique beginningl974 Alan Watson and Otto
Kahn-Freund presented competing theories on thaliyaof legal transplants. The
divergence of their views can be traced to the adowf contrary propositions about
the relationship between a state's law and itesaci
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Watson's theory begins with the propositibat there is no inherent relationship
between law and the society in which it operates. ldlieves that law is largely
autonomous, with a life of its own. Watson states taw develops by transplanting,
not because some such rule was the inevitable gqoasee of the social structure and
would have emerged even without a model to copybbuause the foreign rule was
known to those with control over lawmaking, andytlebserved the apparent merits

that could be derived from it.

Under Watson's theory, a legal rule is tréarged simply because it is a good idea.
While Watson does not explicitly present a methodptedict the viability of a

proposed legal transplant, his writings providedgunice for such a method. He has
further identified several factors that he beliemasst be considered to determine if

the conditions are ripe for legal change by traasgaition.

Kahn-Freund's disagreements with Watsonrbegh Watson's proposition that there
IS no inherent relationship between a state's lagvits society. He claims that laws
must not be separated from their purpose or fracitcumstances in which they are
made. Kahn-Freund argues "we cannot take for gilathi@ rules or institutions are
transplantable and believes that "there are degdedransferability. Ewald
summarizes Kahn-Freund's theory: "legal institigiomay be more-or-less embedded
in a nation's life, and therefore more-or-less ilgamansplantable from one legal
system to another; but nevertheless at one endheofspectrum law is so deeply

embedded that transplantation is in effect impassib

Kahn-Freund identified a two-step process ttemeine the viability of a proposed
transplant. The first step is to determine theti@hship between the legal rule to be
transplanted and the socio-political structure leé donor state. The second step
involves comparing the socio-political environmehthe donor and receiving state.

There is agreement, however, that the phrésgal transplants” refers to the
movement of legal norms or specific laws from ota¢esto another during the process
of law-making or legal reform. However, as a consgwe of these conflicting
propositions, their theories clash not only ovewho evaluate the viability of a

proposed legal transplant, but also over the gémerelusions that can be reached
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about the usefulness of legal transplants as a dba@omparative scholars. Other

scholars debate nearly every aspect of the legiaspdant theory.

The study of legal transplants has beenveglvsince the collapse of totalitarian rule.
It is not. The issue of reception of foreign lawsha considerable history and a
remarkable topicality. As states around the glabplément dramatic political and
economic changes in response to external and aitelevelopments, their legal
systems must be radically altered. In making thesenges, legislators determine
whether the borrowing of foreign law is feasibledarf the international
harmonization of a particular set of laws is vialee argument is strong that there is
no need for legislators to struggle to reinventwheeel when others have dealt with
the same issues. This argument is further suppduyetthe fact that states are under

pressure in the increasing interdependent wortddate uniformity in law.

Massive successful borrowing is common w.|&8orrowing is usually the major
factor in legal change. Legal borrowing is of enousm importance in legal
development. The borrowed rule does not operatexactly the way it does in its
country of origin. Since the time of late Roman Empthey have been a major factor
in legal change in the western world. England isemoeption. Nor is the United
States. Nor is Québec, even with its differencesnfthe other provinces. The real
issue is whether there should be a deliberate cmiceffort, spear-headed perhaps

by academics, to create a common law.

Beginning in 1991, Eastern Europe begantiprecedented effort of lawmaking on a
grand scale. Almost overnight and at the requesheaif people and/or international
organizations, former communist countries had tsaskemble their political,

economic, and legal institutions, which were basedentrally planned economies, to
erect market-based democracies. Large sectionseofald legal systems were now
obsolete. The legislatures, however, were in mases not free to form law and
policy, as an "author is free to write a novel. heTlegal establishment of the
communist era held influential posts and had castacthe East and the West. They
were ex officio called to lead reform efforts. Idd#ion to them, foreign technical

assistance arrived with ideas for “legal surgeryeoeption of foreign law.™ A great
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number of foreign concepts (e.g., negotiable imsants of credit security devices)

were introduced as if they were legal transplamt®place malfunctioning organs.

Comparative law was employed to decide eitbempatibility of foreign legal
concepts or the merits of foreign legal systemstamatovide an anthology of foreign
legal ideas. Modern comparative legal methodologglsl with legal transplants and

reception of foreign law.

L egal penetration versuslegal extension: Can you define legal penetration and legal
extension? Do you think there is a gap betweerl |egzetration and legal extension?
If there is a gap between the two, in developedrmteveloped legal systems does it
exist? Can you give reasons for the gap? As yoy maeall, legal penetration and

legal extension are two of the elements of a legsiem.

Legal extension: Those responsible for the importation of laws assithat the
transplanted laws would affect human conducts pbsdi00%. The assumption is
based on the belief that the actors at the timmadsive importation of laws desire
that communities would adjust their behaviors te itnported laws. The actors who
sponsored wholesome importation of laws plan that imported laws would be
implemented in all parts of the territory of thecipent country. For example,
Ethiopia borrowed large scale laws in 1950's an®0l9 at that time, key
personalities responsible for such project, it $sumed, expected that such laws
would be accepted by the people; the people wdauifti their allegiance towards the
new western oriented laws. Was that expectatioizes?

Legal penetration: Legal extension refers to the extent to which peape actually

following the imported laws. If legal extensiontise aspiration, legal penetration is
the reality. The question is whether people hataally adjusted their behaviors to
the prescriptions of the imported laws or peop&esattling their social and economic

conflicts pursuant to customary or religious laws?

In the context of developing countries sashEthiopia that transplanted laws from
the west there is a substantial gap between legahsion and legal penetration. The

gap is not. We can cite examples. In Ethiopia, thported family law, as
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incorporated in the Ethiopian Civil Code of 196fates that spouses are equal, at the
time of the creation of marriage, in the coursenafriage and upon the dissolution of
marriage. The husband and the wife should conclndeiage on their free consent.
The husband and the wife should share househottebarequally. The husband and
wife should divide the common property equally wilegir marriage comes to an end
via dissolution. But the customary laws do not comf to these prescriptions of
imported laws. You can take the case of land. Lsinde 1974, in Ethiopia, has been
taken as a collective property. But under custonteamysome tribes still believe that
land belongs to them. You can go on citing exampleke area of homicide law etc.
In developed countries, on the other hand, people Isufficiently adjusted their

conducts to the official laws.

Additional notes on legal extension and pextiein: Like other social systems, a legal
system has boundaries, and its components areeiatixd by an internal logic. Legal

extension and legal penetration help define thentates of the legal system.

In every society, much is left to customd amadition, to religion, to informal
negotiation and settlement, to social conventiod peer influence. But the precise
location of the boundaries between such non-legdters and those of legal concern
is unlikely to be always and precisely the samee Ténge of variation becomes
particularly significant if we identify law with #hofficial legal system, manned and

operated by the state.

The degree to which a legal system seeks to peaetral control social life is often
quite different from the extent to which it actyatloes so. For example, a large
number of Ethiopians live much of their lives relaty free of any substantial contact
with the official legal system, which actually ajsl with most force to an urban
middle class and rapidly loses its power as oneanawwn the socio-economic scale
and away from the major cities. In a substantiahber of such nations as Ethiopia,
Kenya and Indonesia, the paper legal system walk Imuch like that of France or
Spain or lItaly, or England or the United StatesAoferica. But if one looks at the
actual role of law in the lives of important elertseaf the population the resemblance
is only superficial. Thus along two dimensions, #spects of social life that proposes

to affect and the extent to which it actually dees the scale of divergence of legal
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extension and legal penetration between societesbe, and often is, substantial.
Both the social reach and the social grasp of @ainedre important variables. Legal
penetration can take to mean the degree to whicteacode, or law takes hold in a
population. Key to closing the gap and improvingegteation is better communication

of law to the populace.

An empirical research carried out jointly INorth Western-Haile Sellassie |
University on the impact of the various laws on HEthiopian society revealed that in
the area of commercial law there exist some maoflicts in the mercato between
law and practice. However, according to the reseascthese conflicts appear due to
lack of education or knowledge on the part of therchants with respect to
accounting practice and registration requirememd eeluctance on the part of
authorities to strictly enforce many harsh legaivsions. Little if any, evidence of
resistance to these laws on the basis that thelfaegn"” to customary way of doing

things was detected.

While in the area of family law, it was falithat despite the fact that the new law's
attempt to break the customary practice of adoptipimposing a requirement of
court approval, people are still continuing to adagrording to customary procedures
without seeking court approval. Although no empiicesearch was made and we
cannot positively say that the law is not beindoiwkd, it is very doubtful whether
the Civil Code's requirement that a man be eightagha girl be fifteen years old in
order to marry is being followed. In addition, aten cite the provisions dealing with
names that up to now have been more or less alelad

However, even though law as an instrumémtcbieving the desired results may be
slow or weak in matters that affect basic drivesl aalues, the mere fact of
affirmation through acts of law and government tasxpresses the public worth of
one set of norms, of one sub-culture vis-a-vis éhok others demonstrates which
cultures have legitimacy and public domination avidch do not is significant in
itself. Thus the law aside from its effectivenassan instrument can still have this
symbolic effect, as an act, decision or gestureomant in itself.
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In developing societies such as Ethiopr@ oan note a gap between a professed
ideal and reality. For example, if one examines HEthiopian Civil Code which is
basically designed for the future Ethiopian socestyl tries to introduce new norms,
one can note that some of its provisions are ayreat of tune with the times. One of
the few mandates in the code regarding maritalutiéspesolution is that the parties
should submit the disputes to arbitrators selebiedhem, Although this system of
having relatives, neighbors and friends attemptesolve a couple's dispute makes
sense in the abstract, litigants with divorce petg are coming to courts initially in
increasing numbers in the cities. Under the C@de, family arbitration was a
codified customary practice with its origins inabEthiopia before the rise of cities.
In rural Ethiopia, family friends and community etd are quick to agree and often to
volunteer to arbitrate marital disputes. But thy dilled with migrants, where
independence is fostered, it is relatively diffictd get acquaintances to devote the
long hours, seldom compensated, that are requiyeéarnily arbitrators. For this
reason, then many couples approach a court torolaai"order" that arbitrators,
whom the parties select shall act in a disputeapfiarently puts the fear of authority
into some otherwise reluctant candidates. The faat the institution of family
arbitration did not reduce the court congestion #relfact that divorces in present
Ethiopia demand a degree of expertise not commpolsessed by most family
arbitrators are some of the reasons that were dgoyeiklilu Wolde Amanual to
justify his recommendation to abolish the instati Constant legislative, judicial and
administrative innovation are thus necessary t@ kbe law abreast of life and this
process of innovation requires sociological inggion, for a mere guess of
politicians combined with the skill of legal draftan is not an adequate basis of law

reform, nor is a more armchair analytical legatigtaf existing alternative rules.

Reasons for the Gap: What is the explanation for this gap? What aee fibssible
reasons for the divergence between official legesgriptions and the reality? We can
simply speculate the answers as we do not havecisuff empirical data. The first
possible reason is that the imported laws havee@iobeen sufficiently communicated
to the people or to the governed because the laegablished in English and
Amharic which millions of people in this country dot understand. Further, the laws
have not been adequately communicated to the amhessince there is a huge

percentage of illiterate population. The importedvd assume a literate society.
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Secondly, the state lacks the necessary resouwrdeplement some of the provisions
of the imported laws. The third reason is thatldves were defectively transplanted,
which means the country’s context was not propstigied and the customary and
religious laws were not given the place they desgrAs a result, the imported laws
lacked the necessary legitimacy from the peoplaelated factor is that the pre-
existing laws in Ethiopia are so deeply rootedha fabric of the society that they
could not easily and quickly be replaced. Peoptedaeply attached to the customary
laws. People have inherited dispute settlement amesins that were used by their
ancestors. Simply stated the force of traditiothesreason behind the tacit resistance
put up against imported laws. Finally, it is arguiedt the transplanted laws could not
succeed since the assumption of the customaryikdigferent from the assumption
of the western laws. The customary laws focus ergtioup; paramount importance is
attached to the survival of the collectivity. O thther hand, it is opined that western

laws are designed for and around the interesta ofdividual.

Summary

Customary law has several meanings. Moswértly, customary law is defined in
terms of length of time, of majority members of i@ep community, of habit, of
intention to be bound, etc. Customary law has gdedr several theoretical
controversies; you have studied five of the thecaktlebates about it definition. The
orthodox view of customary law is that it is a gree habitually followed by the
majority of the members of a given community faretatively longer period of time
with the intention to be bound by it. A legal systés defined as a synergy of legal
rules, legal principles, legal standards, legaligpes, legal structures, legal culture,
legal actors, legal extension and legal penetradjperating in a given geographical
area. Legal culture refers to a set of deeply wbated historically conditioned attitude
of the majority of the members of a given legalteystowards the other elements of
that legal system, which means the way laws areepraddified, interpreted, the way
the legal actors and structures function. Legaldpéantation refers to the transfer of
legal rules, legal principles and legal concepisiflione or more than one legal system
to another legal system. Legal transplantation take place voluntarily and
involuntarily. Some times a recipient country magely choose to borrow or not to

borrow laws from other systems. In many cases, kiewya recipient system does not

55



have a choice at all. Legal borrowing has been werymon in the history of legal
systems. The middle ground is stricken in relationlegal transplantation. Such
middle ground holds that in some cases legal bongws desirable while in other
situations it should be resisted. It is needlessesbate the importance of examining
the background to legal transplantation, legal rsiten and legal penetration as well
the reasons for the existence of a gap betweetwihé multi-cultural societies such

as Ethiopia.

Review Questions

Part |
Choose the best answer from the given choices.
1. In respect to reasons for legal transplantatidgnch one of the following is
different from the others?

A) War

B) Migration

C) Commercial interaction

D) The desire of the recipient legal system to moderiiself

E) Merit of the laws
2. Which one of the following legal systems do yopect to show the widest gap
between legal penetration and legal extension?

A) The Ethiopian legal system

B) The American legal system

C) The German legal system

D) The British legal system

E) None of the above
3. The aspiration of the personalities respongtriénporting large-scale laws to put
the same in practice to the fullest possible degr&aown as:

A) Legal system

B) Legal extension

C) Legal penetration

D) Legal tradition
4. A theory of legal transplantation that states there is an inherent connection

between law and society is:
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A. The historical school

B. The social engineering school
C. The Middle approach

D. All of the above

5. A theory of legal transplantation that states there is no inherent connection
between law and society is:

A. The historical school

B. The social engineering school

C. The Middle approach

D. All of the above

6. A legal system that accepted customary rulemagf its elements in its life span
is:

. The African legal system

. The French legal system

A

B

C. The German legal system
D. The Hindu legal system

E. The Ethiopian legal system
F

All of the above
7. The reason why some writers argue for legakfrkamtation is:

. Based on the prevalence of legal borrowing in Iégstbry.

. Based on the idea that recorded legal history doesdicate a country that was
legally self-sufficient.

. Based on the idea that external circumstances maghpel a country to transplant
laws.

. Based on the idea that there is no inherent reishiip between law and society.

E. All of the above
F. A&B.
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8. Identify the correct comparison between the muidation theory and the diversity

theory.

A. The modernization theory plans to bring about legeformity in a country while the
diversity theory tends to tolerate the existencewvaf or more authoritative sources of
laws.

B. The modernization theory advocates for unoffiteghl pluralism while the diversity
theory advocates for legal centralization.

C. The modernization theory supports a unitary forrstate while the diversity theory
seeks to have a federal form of state.

D. AAB&C

E. A&C

F. None of the above
9. One of the following shows a mismatch in conioectvith a test of validity of

laws:

The Mesopotamian legal tradition-God

The Greek legal tradition-Natural Law

The Classic Roman legal tradition-Ethical Principle

The Greek legal tradition-Direct popular represgota& Natural Law

moowe?

The Hindu legal tradition-the Holy Veda
F. None of the above
10. Identify the wrong statement about theorieshenrole of law in bringing about social

and economic development in developing countries.

A. The custom theory states that developing coungiesild follow customary
laws if they seek to achieve social and economield@ment.

B. The social engineering theory states that devetppoountries should
transplant laws and eliminate customary laws ifyteeek to achieve social
and economic development.

C. The custom theory assumes that law is linked tatitt®ire of communities.

D. The social engineering theory assumes that lanwnisngangible instrument

used to bring about social and economic development
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E. The mixed theory attempts to evaluate the custoeorth and the social

engineering theory, and takes their positive aspione of the above.

Part |1

Give answers to the following

Vi.

State the possible reasons for the existence @frgence between legal penetration

and legal extension in the Ethiopian legal system.

State the criticisms directed against the cust@orhof legal transplantation.

The reception of foreign law, i.e., legal transpdaion, and the question whether and
under what circumstances it can succeed has gedesatontroversy between Khan
Freund and A. Watson. Explain!
"The reception of foreign legal institutions is re@tmatter of nationality, but of
usefulness and need. No one bothers to fetch g ttom afar when he has as good or
better at home, but only a fool would refuse quenumst because it did not grow in his
back garden.” Comment!
Explain the supposed relationship between the karigineering theory and the
custom theory on the one hand and the social amshoetic development of
developing countries.
Do you think that the following factors account fegal transplantation?
The general respect in which the received laveld fe.g. Roman law);

The accessibility of the received law (means iitimg and a form
that makes it relatively easy to find and undemdtaciuding language);

its high technical conceptual quality (e.g. Roman)t and the desire
to modernize the legal system of the recipient tyu@.g. Ethiopia in the 1950's and
1960°s);

The belief that transported laws would contribatéhte development
of the recipient country (e.g. Ethiopia in the 1358nd 1960°s);

The belief that modern codes would help to achipaditical

centralization (e.g. Ethiopia);

59



> Perceived colonial conquest and the need to presoght conquest
(e.g. Thailand);

> Perceived deterioration of its relationship witle tiwestern powers
(e.g. Japan) and

> The desire to regain sovereignty.

7. Examine the analytic, the historical and the N&rapproaches to the nature and role of

customary law.
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UNIT TWO: Customary Lawsin Africa

2.1Introduction

The previous unit has covered the basic featuresustomary law and the different
aspects of legal transplantation. This unit witde on the nature, purposes, functions
and the development of customary laws in AfricasdDss in all African customary
laws is not the intention of this course materats doing so is neither necessary nor
possible. What we have tried to do is simply togprio the attention of students some
facts and opinions therefore the students will theen as microscopes to identify the
viruses and the antivirus in African customary lawhke unit is divided into three
sections and several sub-sections. The first gedliscusses the feature of African
customary laws. This section and we see the sec@tere and limitations of African
customary laws. The second section relates tottlay ©f African Customary Laws
and legal institutions in Colonial and Postcolorfariod. In this section, we will
discuss the place of customary laws during col@waland the different tests and
techniques the colonizers used to classify andagx@frican customary laws. In the
third section of this unit, we will see the diffateopinions regarding the relation of
culture and human rights. This section is mainlyaded to explain how we can
transform cultures gradually to quench the needniorimum standards of human
rights, which all Africans consider as their owritate. To achieve the objectives of
this unit you need to relate the points discussedhis unit with cultures and
customary laws you are acquainted with. In addjtionrelate each and every point
discussed in this unit with concepts discussedraghbjects such as constitutional,
jurisprudence and legal history will be an additinrachieving the objectives of this
material.

In this unit, you should be able to:

* ldentify the main common features of African custmynlaws

* Appreciate the place of customary laws and traddtidegal institutions
before,  during and after colonialism.

» Discuss the reaction of African leaders to custgntews after independence

» Discuss the place given to women under Africanamasty laws.
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* Explain the relation of cultural transformation @mgman rights

2.2 Common Features of African Customary Laws

Introduction

African customary laws share many commotufes. The fact that many of African
countries were under the influence of colonizerstigoutes for this phenomenon.
However, some criteria are inherent to African absiructure and lack of written
culture. African customary laws are dominantly woreled. This fact challenges any
scholarly effort to come with precise feature aature of African laws. In addition,
this unwritten feature of African customary lawsatauses it very difficult to
identify ideas introduced by European intruderspBasized on maintaining the
harmony of the society than penalizing the offenid@ther important feature of
African customary laws. African customary laws mewn for being too normative
for the modern world and less responsive for changlee idea of this section is not
to claim that there is a single body of law apglieato all Africans. The idea of this
section is rather to present the main common feataf the traditional legal systems
in Africa. In this section, the developers trieddiscuss some of the points, which

many writers regard as common for many of Africastomary laws.

In this section, you should be able to:

» Examine the scope of the African customary law.

» Discuss the static or dynamic nature of customeany |
* ldentify the lawmaker in the traditional Africa.

* Recognize the unit of analysis of African customiaxy.
* Discuss the goal of the African customary law.

* Examine the various tests to which customary law&frica are subjected.
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1 African Customary laws perceived to be pringtiv

For centuries, the commonly held view hagnbé¢hat African customary Law
represents primitive, traditional, ancient and inable regimes non-suited for
modern administration of justice. African Customdmw is the totality of norms

comprised of what has variously been describednasve law,” "native customary

informal law,

law," "primitive law," "folk law, non state law," "indigenous law"
and even "tribal law." The nomenclature concepteslithe perception of customary
law as being inferior to other laws within a legafstem. It also affirms the
distinctiveness with which African Customary Lawshaeen regarded. This form of

isolation of African Customary Law has obscurediiggamism.

This historical misconception perceivedditional legal systems as 'extant and
functioning in the ethnographic present. This temge of considering African
customary laws as primitive and backward ingraiimethe perception of colonizers
towards African customary law. The colonizers wdnte eschew its applicability
because their notion of justice and fairness cdmdtavith African notion, which give
high value for communal interests. African custoynlaw ensures that every society
exists as a coherent social whole. The colonizkss want to transcended African
customary laws because some of the legal principla#dlenge the supremacy of
colonizers. .

The perception that African costmary lawe @evoid of reason and logic hence they
cannot solve conflicts systematically is also a e@n critique that almost all of
African customary laws faced. African customary saalso like many chthonic laws
featured by their irrational procedures and harghighment.

However, customary laws are sources of almatismodern legal principles. It is
custom that prescribes the compensation due, flingkia man, the formalities for
making a contract, the rules of inheritance, thikgabons of kinship, the limitation
on which one may marry and so forth. Custom (inclgctustomary law) resembles
language in being a complicated, slowly changimgl, @ecentralized system of highly

exact rules.

Further, the term African Customary Lawplies that the only source of African
law is custom. Evidently, this is not correct. Tinaditional African legal systems

comprised, not only of rules derived from custolng, also legislation and precedents
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of important previous cases. For example, in thgaBda Kingdom of present day
Uganda, the Kabaka were known to enact law. AmotmgsMeru of Kenya, a council
of elders, (the Njuri Njeke) operated as a legistabody. In addition, the Maragoli
and Bukusu of the Luhya sub-tribe were also knawhave similar arrangements.. In
fact, a wider power to enact laws seems to have beelded by the dream prophet
and by certain clan elders who gained a reputasowarriors and successful arbiters
in disputes." Amongst the Luo of western Kenyaelters' legislative council (the
Doho) was known to enact new rules for changedimstances. One scholar, while
discounting the theory that African legislative maery never existed, remarked: In
Embu, for instance, there was a very definite mgthiblegislating though it was not
readily discernible because it functioned, as a,rahly at rare intervals, viz., at the
handing over from generation to generation, thoiighas capable of use at other
times in the event of emergency or important chafdeolicy

the second common feature of African custgmaws is the fact that African
customary laws commonly cursed for being gendegnssive. African law sees the
woman generally as inferior to man. Gordon obsethas in the traditional African
context, customary law accentuated male domination patriarchal family
arrangements. Thus, customary law was used tor@tantd limit women's rights as
persons and to limit their access to income on gmtgp Nyamu argues that African
Customary Law was predominantly shaped by theudt#g and interests of male
elders and thus reflected the power relations wisuciety. Consequently, because
'men have had the upper hand since the coloniabgavhen the application of
customary law in courts made it necessary for ecnaty norms to be formally
articulated,' the nature and content of customaryms favor their supremacy in
societal affairs. Students we will discuss thsuesin detail in the subsequent section

of this material.

3 Other common feature of African customary lasvéhe fact that the customary
laws commonly interconnected with religious guides. African law, some argued,
was inchoate, just as it was difficult to underdtabecause it was enmeshed in
customs and traditional practices. As Read obsglslearly, the realm of law was not
articulated, defined, or formalized: It was an ed@mof social life inextricably

entwined in the religion, political, social, and malstructures of traditional societies.

No effort was made to discern African legal pritegpfrom the whole morass of
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custom and traditional beliefs, because the provesdd have been incompatible
with the colonial agenda. Instead, the colonialqgemerely witnessed the deliberate
movement away from traditional forms and methodsjugficial administration.
Today, with the unification of the judicial systertihe connotation has served to
diminish the relevance of customary law in the fatether systems or laws.

4 The African legal system, the traditional oie,presented as being static.
Nevertheless, some claim that African legal systenot static; there argument is that
internally any costume is in constant change withiterruption. Culture resists only

changes to be introduced by external forces.

African customary laws are also known fornigetoo normative. The accepted
principle in the scope of law is that legal regwas shall be limited only in
regulating relations considered necessary for tleemal functioning of the
government and which are necessary to maintairalsoaier. Purely private matters
should be kept out of the scope of government egmguis. The idea is that the
government or any body should not be allowed taaash in the private live of the
individual. The customary laws of Africa generatiyticized for stretching hands in
to private matters. To some extent this may berdselt of the fact that African
customary laws are very closely intermingle withigieus doctrines. As you may
recall from the course legal history, religious $asuch as Talmudic and Islamic law
are known for their ambition to regulate even hownan should breath. African
customary laws deal both with behavior and with se&lement of disputes. They
cover everything, which must be “making no distioictbetween religion, morals and

law. ™

Custom' must thus be distinguished from .'Iavine former refers to practice; what
people do. The latter is the norm; what people bughdo. Custom is the 'raw
material out of which customary norm is manufaaluréccording to Hoebel, both

custom and law have regularity. They define refetiops and promote sanctions.
However, the sanction of law 'may involve physicakrcion' and is distinguishable
from custom since 'it endows certain selected iddi&is with the privilege-right of

applying the sanction of physical coercion, if ndesl' Moreover, law has been
described as the coercive instrument for regulatingnan behavior. Though 'value

neutral' in application, it influences the characté society. In fact, it is the
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compulsion element in the legal norm that makes isuperior mechanism for
achieving broad social goals. Such goals may irchedrdering and stabilization of
society, the planning and direction of change, #mel consolidation of political
power. Every society enjoys a measure of socialilibgum imparted by the
instrumentality of law. Law, thus, ensures thatrgveociety exists as a coherent

social whole.

6 Emphasis on conciliation and mediatioalgo other important feature of African
customary laws.

Conciliation plays a very important pant African law since community life and
group isolation give rise to a need for solidarAg. a result, the Africans always seek
unanimity through dialogue, since only reconcibatican put an end to disputes.
Customary law is secreted by society itself. Evengividual is immerged in it.
Individuals in a traditional society cannot envisaliving without observing it.
Society as a whole accepts it and considers itcagsgty. Custom is the work of Mr.
"Everyman’, both private individuals and those vgowern. Custom is the natural
source in the full sense of the word, composed m&cqdents, imitations, and
hereditary behavioral patterns. It can be takea path, which appears on the ground
when the passers by follow in the footsteps of¢hoko have gone before. The path
changes a little under the feet of each passeit /not in the nature of custom to be

fixed.

7 the most evident feature of customary lawsh®es its oral nature. The teaching of the
past is preserved through the informal, though swnes highly disciplined, means of
human speech and human memory. This may appedy higteliable and vulnerable
to external influence, until we remember that ttaglition appears to have preserved
that which it says to preserve for hundreds of amals of years.

Most of African customary laws were notueéed in to written form. The customary
laws simply transfer from generation to generaboally. Of course, this has a lot to
do with the general lack of written culture in Afa. The facts that African customary
laws are unwritten cause many problems in idemgfyiand studying African

customary laws. This also imposes a doubt on thgnal nature of African
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customary laws because if the law is unwrittensitvery difficult to identify the
interlopes added by latter leaders and coloniZérs. unwritten law also contributed

for the existing lack of consistency and uniformatpong African laws.

Summary

The African systems of law are sufficientlyndar in procedure, principles, institutions
and techniques for it to be possible to treat thesna whole. The difficulty of
subsisting and dangers from the outside world ntpkia precarious, the inhabitants
were obliged to seek refuge in communal life andladty, and to place themselves
under the protection of supernatural forces. Saootes included God and ancestors
people, laying down its laws and guarding man twigal. Thus the most important
African legislative is invisible: composed of godad ancestors. Their decrees,
however, are not only legal but moral also. Theiticm extends to the individual

conscience since they are also the counselorsuaige$ of each individual.

The African mentality is mystic. And the faaspired by the environment causes the
African to stand still in contemplation of the pastd respect for that which is.
African law seeks to preserve the group and peRegsons subject to African law are
the gods, the dead and the individual. African iswesigned for a structured society.
African law sees the woman generally as inferiom@an. Conciliation plays a very
important part in African law since community liéad group isolation give rise to a
need for solidarity. As a result, the Africans afjga@eek unanimity through dialogue,
since only reconciliation can put an end to dispute

Customary law is secreted by society itdeery individual is immerged in it.
Individuals in a traditional society cannot envisdiging without observing it.

Society as a whole accepts it and considers itags#ty. Custom is the work of Mr.
"Everyman’, both private individuals and those wbwern. Custom is the natural
source in the full sense of the word, composedetgdents, imitations, and
hereditary behavioral patterns. It can be takea jgath, which appears on the ground
when the passers by follow in the footsteps oféhwbo have gone before. The path
changes a little under the feet of each passéit synot in the nature of custom to be

fixed.
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Certain selected individuals with the pregeé-right of applying the sanction of
physical coercion, if need be." Moreover, law a&en described as the coercive
instrument for regulating human behavior. In fétcs the compulsion element in the
legal norm that makes it a superior mechanism dbrewing broad social goals. Such
goals may include reordering and stabilization afisty, the planning and direction
of change, and the consolidation of political povi&rery society enjoys a measure of
social equilibrium imparted by the instrumentaldf law. Law, thus, ensures that
every society exists as a coherent social wholaclwls not a unique attribute of
African traditional societies. Specifically, thé@gal control and response to violation
of norms was backed by use or threat of force. cé&ataried from one group to
another and was applied directly against a persogenerally against his property, to
bring about the settlement of a dispute, while plment for the guilty involved

fines.

Modern African law is a collection of laws amdbits of legal thought. African
indigenous law is not static. African law is sulbjeéo evolution. It is generally
unwritten. It has different branches including dahtve and procedural laws.
African law does not simply focus on reconciliatiofhere is a procedure to be
followed and there are substantive laws to be egdplAfter independence, African
law is restated. Restatement does not mean ierelly made inflexible and frozen.
Restatement of African law is done for the purpofanification and convenience of

administration.

One of the sources of indigenous Africaw a custom. Custom is the body of
standardized patterns of behavior that have betableshed by the usages and
observances of people and having the force of llagigenous legislation (declaration
of legal rules by a competent authority) and preogsl are also sources of African

law.
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Exercise

1 do you think that African customary laws sharemeacommon features? Explain your
answer with some historical and factual reasons.

2 why do you think African customary laws are l&gsfor women?

3 some argue that African customary laws are resperfor internal social changes. Do
you agree with this assertion? Explain your andwediscussing any culture you are
familiar with it.

3 read the following note and suggest a pattericéfrcountries may follow to ease some

problems with in the customary laws.

The era of customary laws in France: Befttre French Revolution, traditional
customary laws prevailed in the north. The rulegsew&ermanic customs while
Roman law influenced the southern part of Francem&h law gradually spread
northwards. The French legal system was not shaiplgled because there were
written rules influenced by Roman law but contagnstrong Germanic elements in

the south. And Roman law was not entirely rejeateitie North.

France received Roman law not because itbeae laid down by Rome, but on the
ground that it had been accepted by custom or &soreof its quality. The existence
of diverse customary rules and edicts created soegeee of legal uncertainty in
France. France’s need for a single, unified codéawt had been keenly felt even
before the collapse of the ancien regime. Whersasthern France had inherited
Roman law, northern France was ruled by a systesacban customary law. The two
systems were fundamentally different. The lawsedétl not only from province to
province but also from town to town. Nor were ther$ always rational. Louis XIV,
the Sun King, had summed up his approach to lawmgakith his famous phrase “It

is legal because | wish it.”
Before the introduction of the Civil Code, a patchkvof customary laws based on

tradition and the whim of the monarch had ruledtighout the continent. The new

Code introduced the concept of a unified, logigetem based on general principles

69



of law. This facilitated the export of the ideas tbk French Revolution beyond

French borders.

In their move to eliminate legal uncertaingpme practitioners attempted to record
customary laws of particular regions in Francerelhained true, however, that the
customary laws of Northern France depended pritigipa oral tradition. The judge
who did not know the appropriate rule of the retgvarea had to discover it by
interviewing local inhabitants. The proliferatiof oustom and the difficulty of
discovering their content led to great legal uraiaty. As a result, a French king in
15" century declared that the customs of the varieustaries should be written
down. The king also ordered that those, which waready recorded, should be
drafted anew.

The intervention of the kings in having thestoms recorded invited opposition from
some territories. The intervention and the efforivrite down the various customs in
France strengthened the power of the traditionslarnary laws to withstand Roman
Laws. The recording of customary rules saved Frdwmre the massive reception of
Roman law, which took place in Germany. The codtfan of customary laws

created conflict of different customary rules. Reloog of customary law in France
had brought about legal certainty. Yet, it couldt rddminish the substantial

differences between them. The recoding effortsreh&h customary laws made the

difference among such rules sharp and conspicuous.

2.3 The Status of African Customary Laws and legal institutionsin Colonial and

Postcolonial Period
Introduction

In this section of the material, we will diss the effect of colonialism on African
customary laws and institutions. As you may guéss, a tough task to discuss the
overall influence of colonialism on African custompalaws and institutions.
Therefore, in this section, you read only the oiewof this complex topic. We will
also discuss the controversial status of Africast@mary laws after the colonizers

ousted out of Africa, at least physically.
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At the end of this section, you should able :

* Explain the attitudes of the colonial powers tovgarttaditional legal
institutions in Africa.

* Explain the influence of colonizers on African ausary laws
Discuss the fate of traditional legal institutiaafser independence in Africa.

Discuss the role of traditional legal institutiansAfrica.

Migration of people and contact betwedfexent cultures did not begin with the
appearance of travelers from the west but goeddak beyond recorded history.
Long distance trade networks existed in many pErtee world over a long period of
time. Resources not found one place were tradearg¢as far from their place of
origin; surly, the traders did come and go back, erdy with goods but also with
different values and morals. However, what happehethg colonization was not a
natural process; it was a historical mistake tleatadtated the economical, moral and
sociological values of Africans. The colonizerssad any value or culture, which
contradict with their values and conscience, notenatow it suits and serves the
interest of indigenous peoples. One writer, leagnirom this historical mistake,
advised the world leaders to be ‘rational aboun@eational’. During the colonial
period, administrators in colonies all over the Mdnstituted many changes. They
saw these changes as bringing ‘ progress ‘, tplpephelping to make them modern
— that is, civilized and westernized. The puzzleehis that many of these changes

were not desired by the peoples them selves, butdbinions were not sought.

When colonial administration was set ufriial areas, concerted efforts were made
to abolish those practices that violated the calens’ moral code, which was a
product of their own western European cultures.sMisaries were the most zealous
enforcers of these kinds of changes. Any cultunaciice that emphasized the
political autonomy of a tribal people was also ¢desed threatening by the colonial
power and was forbidden. Cultural practices thatrssd immoral or offensive to the
Europeans were also outlawed by the colonial ailib®rwho continued those

customs were fined or jailed. The Europeans devdltierent tests to justify their
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actions. These are the barbaric test, the repudgesnand the modern one the human
right theory. In this section, we will discuss thiest two theories saving the third

theory for the upcoming section.

The Barbaric Test: Britain was the architetthis test. This test best reflect the
perception of Occident to the rest of the worlde Tolonizers consider the rest of the
world as thrush and with out natural ability to d®p acceptable legal and moral
principles. Therefore, this test proposes for thenglete demise of cultures and
traditions of colonized peoples. The test was ralethno-centric; it was

uncompromising as it opted for the wholesome aibalibf the customary laws. The
colonial powers developed the barbaric test toatesine resources especially rights

over land and assumption political power.

The position of the barbaric test is begtregsed in the following quotations. One of
the members of the British Parliament stated ir81i®@at: ~“We hold our position over
the colonial waters by being the dominant races iimee admit equality with the
inferior races we shall lose the power which giwgs predominance.” Another
expression of this test, which was made in 1919 Seme tribes are low in the scale
of social organization that their usages and commep of rights and duties are not to

be reconciled with the institution or legal ideacofilized society.™

The Repugnancy Test: The repugnancypi@stides that customary laws are laws
used by the people if not repugnant to justice aratity or inconsistent with
legislation. During the colonial period, Englandtraduced the concept of the
repugnancy test. This test means those custombay and practices prevalent in the
colonies would be abolished if they offend natyuatice, when they are found to be

repugnant to fairness

This test was a progressive one as compartiee barbaric test since it allowed some
customary laws to operate. This test was an exiudee colonial powers to destroy
traditional institutions they did not like. Someegtion if the colonial courts had the
moral authority and the competence to invalidatgauary laws that had been used
by the local communities for generations. It is licip and obvious that where two

systems of law exist, each of them may be basadiffament principles or concepts of
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morality or justice. Therefore , whose value arbécused in determining the validity
of the customary laws is the main source of tansiowever the Europeans simply
decided in their favor. Even in the level groundsivery difficult to apply this test
because such terms as fairness, natural justitgalolic morality are not open to a
clear-cut definition; thus the application of thésens had given unbridled discretion
to the colonial administrators and colonial couasullify customary laws they did
not endorse. Further, the repugnancy test allolwechotion of natural justice of the
colonial courts to prevail over the notion of jestiof the concerned communities. The

test is also criticized for tampering with the aariticity of the customary laws.

After independence several countries in dafridetermined the place of their
respective customary law according to the repugtestt For example, the Ugandan
Constitution prohibits "any laws, cultures, custamngraditions” which undermine the
status of women. In Tanzania, equality, rightspasided for in the constitution and
included in the international instruments, havenbbeld supreme over customary
law. In both Uganda and Kenya, customary practigédave application in so far as
they are not consistent with some values recognizedespective constitutions. As
you will see in the last unit of this course, theRE Constitution adopted a similar

stand

African laws have not escaped outsideuerite. African society has been
transformed by contact with the monotheist religi@uch as Christianity and Islam,
and under the influence of colonization, but withthe successive contributions of
civilization really becoming unified. The colonignnations each organized the
territories fallen to their share according to thewvn law. It is not without cause that
African Customary Law has been underestimated. &y the prevalence of
customary norms and practices is questioned byeng existence of the "modern”
state structure in Africa. Commentators on the esttbhave observed that African
Customary Laws tend to be insensitive to gendeitya@nd several other individual
freedoms and rights guaranteed by modern consititaitiand international human
rights instruments. Despite this, legal systemmo$t African countries allow courts
to apply African Customary Law, though with sometrnetions. This process is
indeed an attempt to fit the customary law prirespinto definitive legal criteria

capable of supporting a "modern” judicial procd@dte adjudication of customary law
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issues is undertaken within an integrated legalesydargely informed by the laws

inherited from the colonizers.

During European colonization, in relatian the judicial structure as a whole the
position of the local court varied from countrydountry. But two basic patterns can
be recognized. One is an integrated system wherdéottal courts were linked with
higher judicial bodies, particularly the high orpseme courts by way of appellate
jurisdiction. And the second pattern is a parakgistem, which involved the
separation of the local courts from the judiciasteyn administering primary non-
indigenous law. Indigenous law was invalidated whewas found out to be contrary

to natural justice, equity and good conscience.

The best way forward for British administoati was by way of conserving,
recognizing officially and using the existing indigpus systems of rules and law of
native authorities. The native courts and the eativstomary law were recognized as
an essential part of the apparatus of indirect adhtnation. Nevertheless, later the
concept of integration was introduced. The conadpintegration involved in the
integration of special customary courts in the tagterritorial court system without
totally abolishing special courts for African custary laws. The African laws were to

be steadily brought into in line with English idezdaw, justice and procedure.

The recognition of African Customary Lavasyparamount to the colonial enterprise.
With limited resources and incongruent policy objess, it was highly unlikely that
the governance of the colony could be achievedawitithe help of the indigenous
communities. Moreover, implementation of the pnes of indirect rule necessitated
the maintenance of traditional rules and regulasioras to eliminate active dissent to
the British occupation. One scholar argued thaicAfr Customary Law provided a
means of control because the nature of its appmlitatas imprecise, yet adaptable.
No matter the motive of the colonial administraigfican Customary Law enjoyed
the support of the indigenous communities. As LAtkin remarked, 'it is the assent
of the native community that gives custom its v@fidand, therefore, barbarous or
mild, it must be shown to be recognized by theuweatommunity whose conduct it is
supposed to regulate." The conception of custontamny as a tool for colonial

administration, engendered the modification of ptinciples to suit the aims of
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imperialism. The transformation in the African way life, occasioned by the
introduction of religion, changed economic relaipand the exercise of stringent
powers of the state, influenced the evolution dftemary law. At independence in
some countries such as Kenya, the duality of comas abolished, but the status of
customary law never improved. The thirst for ecoimopnosperity and the wholesale
adoption of colonial laws diminished the relevarafe African Customary Law.
Instead, the latter remained applicable only wittiie narrow margins set by the
colonial legal system. In fact, the belief amontist ruling elitist that indigenous
institutions may "help to keep the masses backwhaipered any positive political
and legislative changes in Africa have badly blémd the image of African

Customary Laws.

Modibo Ocran wrote an article, which exptathe colonizers approach to customary
laws. The developers believe that this articlé pribvide you better understanding of

the scenario. Therefore, we reproduced this aréisli is.

The historic Berlin conference on Africa 1885 is often credited with the official
beginning of colonialism in Africa However, this rderence, held among the
principal colonial European powers (Germany, FranBeitain, Belgium, and
Portugal), essentially marked the agreement amlooggetpowers to define territorial
areas of influence in Africa. Long before this ceneince, individual European powers
had reached their own accommodation with indigermaples of Africa in various

corners of the continent.

Thus, in the southern part of Ghana, ttaled the Gold coast, the Bond of 1844 was
signed by the British and the local chiefs in tloeiteern part of the country under
which the locals accepted British sovereignty amagwon over them in exchange for
protection from their warlike neighbors further tbe north. Indeed, Europeans
interacted with the peoples of Africa for centuriegore 1844, in the gold coast, for
example, as far back as 1475, the Portuguese h&mbsat a coastal place they called
Elmina ( Portuguese for ‘the mine’). However, thertBguese did not have much

success with colonialism in west the territory meeaa British colony.
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The story of the legal relationship betwéamopean and Africa legal systems that
intrigues comparative lawyers starts in the" 1@ ntury. As part of the colonial
administration, the British naturally wanted to @k law and order and to generally
regulate the lives and habits of the people they ttonquered. This was not always
easy for the British, both as a practical matted as a matter of legal doctrine and
ideology. They encountered a legal system quitéerdint from their own legal
traditions. They had to deal with a religion-baseghl system simultaneously meant
for secular applications that was unlike other ferofi religious law, such as canon
law, which largely applied to the spiritual realmh Ide. They also faced hostile
reaction from strong indigenous culture which weoé necessarily prepared to accept
the assu8mptions of the western cultural mind.nuitely. The culture accepted the
creation of legal pluralistic system in which thagish dominated, but indigenous

law also was maintained up to a certain point.

In other parts of Africa, it was not simphe clash between European and indigenous
Africa cultural norms, but between European and IMusr Islamic law as well. A
cultural influence of a different sort had alreddigen root. People had converted to
Islam in some parts of Africa, and indeed in sediof the same community, while
others in the same society had embraced Chrigtiahitis was the beginning of the
‘tripe heritage’ of the Africa legal system: tradnal Judeo-Christian, and Islamic

legal culture.

At the start of the legal history that wes @oncerned with the characteristics of
Africa were either pre-industrial or traditionalo@ety was characterized by a
subsistence level of living using the sociologickdssificatory scheme of societies
based on their level of socio-technical complexitirican economy at that point was
heavily agrarian. Societies tended to be organizestnall groupings, and “[the most
important basis for [a] relationship was kinshigdciologists refer to them as “kin-
dominated” societies. However, there were othertofac that bound together
individuals, such as their economics, politics aelyion. Thus, these societies are
also referred to as “multiplex” societies. Becaust these socio-economic
characteristics, there inevitably was a close ifieation of traditional society with

customary law. Individuals’ roles typically werdaalated “on the basis of ascriptive
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criteria” or birthright-related characteristics, i consequently depended on one’s “
sex, kinship [nobility of] birth age and birth ordeThe people were soaked in
traditionalism and custom. Their mindset was: “ffijem the ritual customs because

your ancestors did so,” and “stick with somethinattseems to work.”

The starting point of custom is of cougs®ctice or long usage. In traditional
African societies, custom became the principalnof the only, source of law. Kings
or chiefs occasionally issues edicts, but custos aecidedly the main source of law.
The chief himself was bound by custom and indeed tha repository of custom.
Thus, in western discussions of sources of law,ftleels on this epoch in Africa
would not be on legislative or judicial formulat®rbut rather on custom; viewed as
usage of a long duration. Usage led to custom pandof custom eventually became
customary law. Customary law comes partially fréma tustoms of the people, that is
that portion of customs that the people have aecepts community-governing
principles, the violation of which would resultpunishment. The rest of custom, that
is non-legal custom, would not normally lead to ishment when violated, but could
still effectively regulate norms of conduct. Custiatself emerged not simply from
what was practiced, but also from the highly infiti@l morals and religious beliefs of

the people.

Traditional or customary law at that timas wholly unwritten for the simple reason
that it was not a literate culture. Even today, matcustomary law is unwritten, but
there has been a growing corpus of treatises amdt @ecisions setting down
customary rules of law as the authors’ judge thenbd therefore, it is now much

easier to state the rule of customary law on dquéar issue.

Indigenous or customary law in pre-colbdrica is simply defined as rules of
custom, morality, and religion that the indigen@a®ple of a given locality view as
enforceable either by the central political systemauthority, in the case of very
serious forms of misconduct, or by various socratausuch as the family. In terms of
western literature on the nature of law, juristdhese African societies were much
closer to philosophies articulated by the Germaayl Kon Savigny, and others in the

historical school of jurisprudence. The core teredté\frican customary law are its
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emphasis on collective responsibility, respect tfog elderly, collective rights, and

respect for long-established institutions.

However, this indigenous body of law beganface an assault from external
influences in the form of Christian colonial poward Islamic religion. Would the
new colonial powers reject African law outright semehow inconsistent with the
primary imperative to dominate the colonized pe@pfecustomary law was not to be
accepted, could European law rule both EuropeannaneEuropean peoples in the
enlarged colonial community? In any case, what khde the actual content of
customary law in the new, multi-ethnic, Africa coial states, where there are vastly
different cultures and languages within one commy@nthis was a problem, because
if custom partially defines customary law and ifstam itself is something that
emanates from the people, then there would be ay owstomary law as there were
different communities. In the gold coast, for ex#émphere were at least ten major
ethnic groups. In terms of custom and customary laose customary law should
the British apply? Further, assuming the Britistewrwhat customary law consisted
of, would they automatically apply it? Now that tBetish were the unchallenged
colonial master, intent on keeping their own prdratlition and culture, executing
their so-called dual mandate in Africa, protectthg possessions of the empire, and
concurrently civilizing the people of Africa in tHeuropean ways, what were the

British to do with the cultural norms of the conceakindigenous population?

By way of comparison, a similar problatso arose in Latin America at the start
Spanish and Portuguese rule there. Woodrow Borakingvon the accommodation
of Spanish and Indian law in colonial Mexico, notkdt during the mid-16century,

a series of discussions among Spanish policymakads “attempted to settle [the
nature of] the relationship between the ruling S$gfargroup and the subjugated
communities.” This discussion took centre stagdiqadarly “from 1511 onwards

when some members of the Spanish bureaucracyrlubstipy the destruction of the
Indian population in the Antilles and on the mamd, [sought to establish] less

murderous systems of exploiting the colonies.”

Borah notes that in general there wereetls@hools of thought on this matter. One

[school] held that the Indians, having developesirtbwn [organized] society, were
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entitled to [keep] their own institutions and lavi&ould they come under the rule of
a foreign sovereign [such as] the Spanish kingwhs bound to uphold and defend
native institutions and laws since he [in effedijved as the native prince. The most
that might be conceded [in the name of change Wwasntinimum necessary for

extirpating idolatry and introducing Christianity.

The second school of thought focused enidiea of one society, which signified a
determined assimilation of the Indians into consitins. This view was held by most
crown jurists involved in “developing a unitary &gsystem which would replace
feudal diversity with a uniform royal administratidbased in Spain].” The third
school” urged the Indians and Spanish to be organiznto to separate
commonwealths, each with its own laws, customs sysems of government.” an
extreme exposition of this view held “that the bBawdlicommonwealth be so completely
separate that it would be linked with the Spanisly dy being subject to the same
[metropolitan ruler].” The difference between thestfand the third schools appeared
to be that in the first, the Spanish and Indiansildide within the same political and
legal community, whereas the third school envisaay&thd of federalism or separate

states both working toward the potentate in Spain.

As Borah notes, the official response wadigalent but did suggest a rejection to a
large extent of the “tow republics idea” and th@ragimation of the first school of
thought. This response was somewhat predictabieeh, this appeared to be one of
the imperatives inherent in the imposition of alssvereignty and religion, as the
settlement of an alien upper class. It was untholgkéhat the Spanish world permit
the continued practice of idolatry and human s&erifand the continued existence of
the heathen religious hierarchies. It was equatithinkable that the Castilian crown
officials would leave intact the old native poldlc superstructures and their

administrative hierarchies.

Moreover, on the level of human relatiahgre eventually developed a considerable
intermingling between Spanish and Indians. As “$gals took up residence in
Indian towns to establish businesses and carerégrepties, large numbers of Indians
were drawn into Spanish households as permaneseéror-permanent workers. ”in

colonial Africa, the merger of the tow cultures oged as the British accepted
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customary law to some extent, but also riddlediihso-called repugnancy clauses,
in order to avoid those aspects of African custtinas European culture found most

appalling ridiculous, or simply unhelpful to thecuication of Christian ideals.

The Ashanti crime of suicide refers tocmssful suicide and not attempted suicide,
which is viewed as a crime in many non-African leggstems as well. It was a crime
to commit suicide, with only a few exceptions whengicide was excused. For
example, it “was considered as honorable and enaghy to kill oneself in war by
taking poison or sitting on a keg of gunpowder tack a light was supplied, rather
than to fall into the hands of the enemy; or taumethome from war to a tell of
defeat.” it was also excusable “to fall into takee® own life in order to accompany a
considered to be a serious crime for which theetpg@rovided serious consequences”
there was always a legal presumption that the radtiv self destruction had been

evil.”

But so what? In the “right to life” discoershe bottom line is who has the right, if it
exists at all. In this traditional society, the Podf individuals were supposed to

belong to the community, and the central authom&g the only party which had the

right to take a life. Therefore the central auttyoviewed with disfavor any attempt to

interfere with “ its prerogative as the sole disggmof capital punishment.” it was

also said that “the tribal authority may have pthsaicide among the capital offenses
out of evil inclined disembodied spirits wanderadgput in its midst.”

The spirit of the suicide became a ghostdeang about in search of an abode; for it
was debarred from entering the land of spiritsluh@& expiration of its destined time

upon earth, which it had itself wrongfully curtalleThere was yet another criminal

act among the Ashantis, this time of a sexual eathat seemed ridiculous to the
European mind, but vividly demonstrated the thoymbtess of a mind steeped in
animism. In the belief system of animism, the gadssupposed to lurk in the bushes,
rivers, mountains, trees, and in the elements mmeiga. It illustrates the impact of

religious beliefs on law and on people’s attitudesvard punishment. Rattray

described this offense as “sexual intercourse énlélaves,” and in the Twi language
of the Ashantis was referred to as “ababantwe’atiahantwe.”

80



A better English translation is havingusa intercourse in the bush. It was not that
the Ashanti culture was unromantic, but no formmravhance could come close to the
defilement or desecration of the Goddess Earthchvthe Ashantis called “Asaase
Yaa.” Thus, an act which otherwise should not Iseavas regarded as such because
of the impudence displayed in the face of the gsepernatural powers in some parts
of Africa, there was “the absolute claim of the Iausd to legal paternity” despite the
natural parenthood of the child. Thus, in the fam@imbabwe case of Vela v.
Mandanika and Mangutsa (1936 S.R 171) plaintiffs Musband under customary
law, successfully sued Defendant, the wife’s lowtio had been living with her, for
the custody of M’s children, fathered by Defenddrite Igberra tribe in Nigeria had
the rule “that any child born within ten calendaonths of a divorce could become
the property of the former husband,” in spite @& tell-known rule that a child’s best
interest is of primary importance. There was a firacof domestic slavery, along

with other deprivation of personal freedom that hahy of the attributes of slavery.

In the face of this clash of cultures amdegal thought, what were the British to do
in Africa? As with the Spanish and the Portuguese.atin America in the 16
Century, the matter had to be resolved one wayhothar. At least in some parts of
Africa, the indigenous communities had very anciantd proud cultures. Their
animist religious beliefs were strong and they wareabout to give up their way of
life and their core beliefs, despite the overwhafnmilitary and political presence of
the British. Were they to be physically extermini@eNere they to be allowed to
maintain themselves as a people? If so, what shoapgen to their body of laws and
customs? The British eventually accepted custorf@rybut put limitations on their
content and application. The British had to rethir status as an imperial power as
well as their public posture of introducing theigehous people to the civilized ways

of Britain.

The legal strategy was to introduce “reputy clauses” into the definition of
customary law. These clauses defined the portibAdrizan customs that were to be
viewed and applied as law within the colonial legydtem. Not all customs would be
tolerated as having the force of law under theiBritdispensation. Further, the
content of customary law was subject to a timethtion. Customs did not have to

exist from time immemorial, but such customs shoatdleast have come into
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existence by the establishment of the colonialslagire in that particular territory
(e.g. 1876 in the case of the Gold Coast). Finalyy customary rule that was
inconsistent with colonial legislation would be @&ed invalid.

The repugnancy clauses were meant to ruldases and customs perceived to be
against Christian values and morality or cruel andsual by the standards of the
colonizers. There were various formulations of ¢hekuses. Some stated that the
rules should not be “repugnant to natural justieguity, and good conscience.”
Others read: “Not contrary to [religious] justieceprality, or order.” Still others read:
“Not repugnant to morality, humanity, or naturagjee or injurious to the welfare of
the natives.” The repugnancy clauses were typicahtained in a statutory definition

of customary or native law.

Natural justice is supposed to encompash guopositions as follows: No man
should be a judge in his own cause; no man itodndemned unheard; a man is
entitled to know the particulars of the charge larns against him; decisions should
be supported by reasons; and punishments anddswhould not be excessive, but
should be proportionate to the circumstances of dffense. As used in this
legislation, the term “equity” did not refer to tedcal equity or to the body of rules
formerly administered in the English Court of Chenyg but to equity in the sense of
fairness. “This would permit a judge to waive techiities of either English or
African law and to disregard contemporary ruleslaf which would produce

manifestly unfair results.”

‘Morality’ or ‘good conscience’ is the kaprecise component of the repugnancy
clauses.” It refers to morality in the general seasd thus leads to the inadmissibility
of slavery, many forms of marriage without bothtgas’ consent, and many other
invasions of freedom. However, it was not moraiityany particularly English sense
because much of what the “English might have bempted to call immoral was not
always declared repugnant by the colonial systejustice.” It is also quite clear that
the standards of morality in different communitége by no means the same. In fact,
one British judge in a 1938 Tanzanian case statatkliy: | have no doubt whatever

that the only standard of justice and morality to&ritish court in Africa can apply is
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its own British standard. Otherwise, we should findselves in certain circumstances

having to condone such things, for example, asnteéution of slavery.

Soon after Africa attained political indegdence, from the late 1950s onward, the
African intellectual elite decided to modify thela@oial repugnancy clauses. They felt
insulted by the notion that their own African lawgere somehow repugnant.
“Repugnant to what or to whom?,” they asked. Theshed to emphasize the fact that
these laws represented their own ethos. Simildhg, term “native law” fell into
disfavor because of its colonial connotation asiwilimed. Thus, a new type of
legislation emerged in countries like Ghana, Sietraone, and Botswana.
Incompatibility with legislative enactments or cdaiisions of the highest court of the
land became the main criteria for distinguishingtween unacceptable and

permissible customary rules within the legal system

Yet one could deduce from the language aft-polonial statutes and constitutions
that customary law is still subordinate to otheurses of law in the African legal
systems. A hierarchy of norms had been createdcastomary law was not on top of
the list. The Judiciary in Africa still has someriglical problems in applying
customary law as a source of law. First, at legstréion of customary law is still the
law of particular ethnic or tribal groups or comntigs in Africa and not necessarily
the general law. Second, certain aspects of thdes are outmoded and inconsistent
with modern ideas of morality, even as viewed byigsins. Third, some customary
norms may be inimical to development. Thus, rathan being ultranationalist in our
attitude as jurists, the task is to modify custgmaxw in aid of modernization. The
judiciary and legislature need to adapt Africanigedous law to make it a tool of
socio-economic development without sacrificing tuee values of African society:

the values of condition for the free developmenalbf

The modern African judge will be the first acknowledge that, in many senses, the
problems faced by the British judges in coloniatiéd have not vanished. Almost one
hundred percent of the African judiciary is now idén. But even though there is no
longer the gross disparity of national origin betwea judge and his community, a
judge often does not come from the particular bgcavhose ethnic law he is

administering. A part from this ethnic questioreréhis an enormous educational and
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cultural gap between a senior judge with a Westmtncation and the ordinary
families he may deal with. Thus, the judicial systmay have moved from a problem

of race and ethnicity to one of class.

The promise of legal pluralism is still déarms, but the fundamental difficulties in its
administration are real. Jerome Frank, one of hleerists of American Legal Realist
School, in his 1949 book entitled Courts on Treatcusses what he calls “the myth
about the non-human-ness of judges.” In a chapiétlezl “Are Judges Human,”
Frank notes that “legal rules express social psdi@nd a judge’s conception of such
policies respond more or less to his social, ecan@and political outlook, which
usually derives from his education, his socialliatiobn and his social environment.”
In our own time, the Critical Legal Studies schslhave restated this point of view in
more radical terms, much to the annoyance of atbetemporary legal theorists. But
the gravament of their complaint and their deteation to blow away the myth of
the universally objective judge is very real. Iréal even with African Judges when

they are called upon to apply or reject certaimmoof African customary law.

2.3.2 The Debate after Independence:

It is difficult to tell exactly what happened the African customary law after
independence. The reason is that different countn@ndled customary practices
differently. In some countries, the elites who assd power after liberation thought
that customary practices were against unity. Tieljeve that customary practices
divide the nation instead of brining it togeth@rhis perception is mainly because of
the fact that in every country there are differenstomary laws, which at the first
glimpse appear to contradict with each other. Ihasd to tell precisely whether
customary laws hinder unity. Some may argue thaigeition of customary practices
imply tolerance and compromise in that communityl or that reason; different
communities may like to live together. However alern®@ put it the major legal
traditions of the world achieved this by develop@mgapacity of embracing many
traditions including contradictory traditions. Thwin idea here is that between and
among different cultures and traditions, thereligagis a common ground. Therefore,

to maintain unity what should be done is not to dencustomary laws, what we have
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to do is to try to find the common ground lured glaeside the traditions and to use it

to strengthen our unity.

The customary laws criticized for lack ohtured principles and jurisprudence to
regulate the post colonization African peoples. Afigcan leaders find it difficult to

please the western investors and partners withsoutbbing the customary laws,
which according to the westerns are against dewaop and modern human life
style. The customary laws also mercilessly cufsedhot bringing development and
better life for Africans. They thought that custognapractices were against
modernization; for them modernization of the stadgquires the introduction of

western style laws and legal institutions. Therefahey decided not to give to
customary laws any formal place on these grounds.tkese and other myriad
reasons, Africa leaders failed to give a placeustamary laws. It is to be admitted
that African customary laws do not yet developedarrefined legal principles as

Germany and other European countries did. Specimlgome legal areas such as
costmary la w IP African customary laws are tooceas to be taken as they are.
However, this is not to mean that customary lawslccmot be developed in to the

needed status if we enriched them with some basiciples.

Some African nations, influenced by thecatled traditionalists were under the
influence of nationalism. These countries took thieer extreme of ‘turning back
every thing in to its origin.” They propagate tleaer thing, which is indigenous and
is part of the culture is good and every thing developed there is bad. The first
instinct of the new African authorities was to respcompletely the old ancestral
customs. This attitude involves a codification o§tom. Pure and simple codification
will tend to establish and promote the projectedettgpment. To some extent, this
altitude is the result of the misdeeds of colorgzerhich boil down African leaders to
this ‘hatred policy’. The proponents of this ideanhon the following points among

others to justify as why African countries shoulid@ to customary laws.

* To promote internal legitimacy (the new leaders Majet greater acceptance

by the people with African customary laws than with)

85



* To give due respect to African identity (custom#&aws were taken as the
reflections of the identities of Africans.)

* To restore the correct versions of traditional dtspresolution methods in
Africa (for colonial rule distorted the authenticidf customary laws in Africa)

* To have effective legal institutions.

* To promote the desired social, economic and palitievelopments.

One author criticizes these extremetwrs, no one wants to fetch water from far
area where there is the same or better in his camgpbowever it is only a fool who
refuse to take panacea for it do not grow in itglga. At the end, for the modernists,
Africa should not go back to the traditional legeadtitutions in general and customary

law systems in particular since going back to thes would:

* Undermine national political unity.

* Undermine the efforts of the political elites tangrabout legal uniformity.

* Be inimical to modernization.

* Promote the divide between the urban (to be goderog the western
transplanted laws) and rural (to be regulated by tustomary laws)
population.

» De-link Africa from the rest of the world especyalfom the western world.

» Ignore the shortcomings of customary laws (i.ee ¢faps in them and the

difficulty of ascertaining them).

2.3.3. Traditional institutions of Africa

After independence, many African countriesaireed and maintained with the
institution of traditional leadership. The only eption in this respect is Tanzania,
which abolished the institution of traditional leaship altogether. Many modern
states in post-independent Africa did not reallgwrwhat to do with the institution of
traditional leadership. Some aspects of traditionld are not only incompatible with
democratic rule but are violative of some of theibaights and freedoms, which
form the basis of modern society. Specific exampdésthese range from the
constitutional principles of succession to the tlerqwhere according to customary
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law only males are generally favored) to the difficquestion of the role of these
leaders in public administration at local and nagiogovernmental levels. In addition,
the institution is often seen to be male and agedul and therefore in disregard of the

equality principle.

Some Examples of the African Experiencee Tollowing is a brief summary of
some select African states on an African perspeaiiv the institution of traditional

leadership after independence.

The Constitution of Ghana recognizes theititgin of traditional leadership. It
provides for the national and regional houses adlittonal leadership. Traditional
leaders have a role to play in issues of developmiémough they are forbidden from

active participation in party politics.

In Namibia, the Namibian Constitution proegdthat traditional leaders must pay
allegiance to and accept the authority of the modéate. It also provides for Council

of Traditional Leaders whose responsibility itts,advise the president on the control
and utilization of communal land and on all othects matters as may be referred to it

by the president for advice.

The Constitution also provides that tradigibinstitutions should give support to the
policies of the (central) government, regional dadal authority councils in the
performance of their duties and functions. Whereirtipowers conflict with the
powers of either central government regional orloauthority councils then the

powers of the central government should prevail.

In Zimbabwe, soon after independence the goment tried to dismantle the inherited
legal dualism to create what was described asgesipolitically united non-"tribal"

nation. Traditional leaders were stripped of theidicial functions and made to
remain explicitly as symbolic cultural figureheadsis was revered in 1993 and
today the constitution provides for National anaviicial Houses of Chiefs. The
National Council of Chiefs is also entitled to hav@ of its members form part of the

150 member National Assembly. Traditional leadews @so represented in Rural
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District Councils. Traditional leaders also qualifystand elections on party political

tickets.

In Botswana, the constitution provides for auske of Chiefs, which is an advisory
body to the National Assembly and the Executivee THouse does not have

legislative powers but must be consulted on cedpetific Bills.

In Uganda, the Constitution in 1966 abolishkd kings and the kingdoms. Upon
coming to power in 1986, Yoweri Museveni restorile to traditional leaders but
denied them political power or role. Article 246tbe Constitution of Uganda states
that:

The institution of traditional leaders ortcuwbl leader may exist in any area of Uganda
in accordance with culture, customs and traditionsvishes and aspirations of the
people to whom it applies" "the allegiance and ifgges according to a traditional
leader or cultural leader by virtue of that offiehall not be regarded as a
discriminatory practice prohibited under Article 2f this Constitution, but any
custom, practice, usage or tradition relating twaagitional leader or cultural leader
which detracts from the rights of any person aganutaed by this Constitution, shall
be taken to be prohibited under that article.

Review Questions

Answer the following questions

1. Discuss the common characteristics of custoraavyg in Africa.

2. Examine the position of traditionalists and nrodds on the role to be given to
customary laws after independence in Africa.

3. Discuss as to how customary law may be ascedain

4. Explain whether customary law may be broughthfaiher communities.

5. Did the colonial powers give some role to customaws? Why?

6. List and explain the methods the colonial powssed to ascertain customary laws.
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7. Did the colonial powers treat African custom&ws as inferior to their laws? What

were it manifestations?

2.4 African customary laws and human rightsprinciples

Introduction
In section one of this chapter, we have seah rtiost of African customary laws are
gender insensitive. In addition to this, therelsa doubt about African customary
laws effectiveness in protecting and enhancing munghts principles and doctrines.
On the other hand, almost all international inseats and many of African
constitutions recognize the right to develop aracpce once own cultural heritage.
In this section, we will try to analyze the exigfirelation between the universality of

human right principles and the place the custorteang in international instruments.

In this section, you should be able to
* Explain the position of international human rightsstruments towards
traditional legal institutions
» Discuss the recognition given to customary lawmiarnational human rights
instruments.

» Explain cultural transformation in light of its etft on human rights.

2.3.1 The Place Given To Customary Lawsin International Instruments

In recent years, governments around woeld have shown much interest in
customary or indigenous laws. This interest afféisésdevelopment of both national
and international policies. In addition to domestiganizations, a number of private
and public international organizations are alsam@rang issues involving the use of
customary laws. In the international sphere, tla¢ustof local customary laws is a
matter of international human rights law that gaéeas indigenous peoples the right

to enjoy their own cultures. One aspect of thidtrig the right to use their laws.

To begin with, the Universal DeclaratohHuman Rights of 10 December 1948
binds all members of the United Nations to respetiural heritage of their citizens.
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Article 27 of this Declaration gives everyone thght to participate freely in the
cultural life of the community. The Internationab¥&nant on Economic, Social and
Cultural Rights enunciated in article 15that stasésuld recognize the rights of
everyone to take part in cultural life. The Afric&@harter of Human and Peoples
Rights of 21 October 1986 Article 17 of the chagpeovides that every individual
may freely take part in the cultural life of hisnamunity and that the pro motion and
protection of morals and traditional values recagdiby the community shall be the
duty of the state. The Charter also obliges indigldto preserve and strengthen
positive African cultural values in his relationstiwother members of the society.
This is to be done in the spirit of tolerance, ajale and consultation, and, in general,
to contribute to the production of the moral wediny of society. It obliges him to
contribute to the best of his abilities, at all ésrand at all levels to the promotion and
achievement of African unity. Articles 22 of the &ter also provides that all peoples
shall have the right to their cultural developmeith due regard to their freedom and

identity and in the equal enjoyment of the commentage of humanity.

The UN Charter, the Universal Declanatithe International Covenant on Civil and
Political Rights of 1966, directly or indirectlyate shown that customary law is a
part of a people's culture. The emergence of d taybulture since the 1950s provides
additional support for the argument that statesbarend to foster customary laws.
Many conferences held under the auspices of thetehnNations Economic,
Scientific, and Cultural Organization ("UNESCO")Meaemphasized the central role
of governments in promoting cultural developmerattieipants at a 1965 UNESCO
seminar on multinational society urged the "recbgni of the importance of
maintaining permissible legal traditions” in manilds of law. The seminar's
participants unanimously agreed that states shaooldimpose limitations on the
customs of traditional groups. The 1970 Intergone¥ntal Conference on
Institutional, Administrative and Financial AspeafCultural Policies stressed that
all governments are responsible for the adequatnding and appropriate planning
of cultural institutions and programs. In 1972, theergovernmental Conference on
Cultural Policies in Europe suggested that govenmimbave a duty to promote the
right to culture. Two years later, the UNESCO Semion the Promotion and
Protection of Human Rights of National, Ethnic aBther Minorities encouraged

public financing to support local customs. Thesenpuncements suggest that
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international law guarantees a right to culture ahds binds states. Therefore,
governments are expected to maintain customary &géem truly representative of
and responsive to the people's needs. Merely tepacthe body of law that
anthropologists designate as customary will doingtto advance groups' cultures.

2.3.2 The Effect of Culturein Internalizing Human Rightsin Africa.

The centerpiece in the process of univasagihuman rights is to find out the role of
custom and culture in this process. There are rdifteopinions as to the effect of
culture in enhancing and strengthening human rights democracy in Africa. The
first argument, mainly advocated by western powisrbased on the idea that cultures
shall be refined and squeezed to make them inMiitle internationally accepted
principles of human rights and democracy. Herevalwe have discussed two of the
testes usually used by the colonizers know we seé the third test developed after
colonization. That is the human rights. This tes$ lgot currency since 1980°'s. The
test states that any customary law or practicedfiahds human rights as stated in a
constitution of a nation or human right instrumeihtst country has ratified shall have
not legal effect. Thus, a distinction is made bemveustomary laws that contravene
human rights values and those customary laws tieat@nsistent with those human
rights values. The criterion of such distinctiorisman right values.

This test has several merits. The testdstdor human dignity, as it states that those
customary laws and practices that offend humanityighall lose ground. The test is
for the general welfare; it tries to free severabple from the tyrannical aspects of
customary laws. The test has the capacity notinoirete but refine customary laws.
The test is easier to ascertain as compared teefheggnancy test. Even if the test is
European in origin, it can serve in other partshef world; the proper consideration
should be is it useful everywhere, irrespectivavbkre it originated. This test is not
however immune from criticisms. The test is cr#em for advocating for the
existence of universal values. Some would like égard some aspects of human
rights as particular. The argument comes from tidse argue for cultural relativism,
that culture is peculiar to place, time and peoplee other criticism directed against
this test is that it tends to integrate the wofldalues in the European perspective.
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The proponents of this argument insist ttalture contrasts with progressive or
independent thinking thereby hindering human righasn becoming internationally
acceptable guidelines in the life of human beingbey believe that there should be
the same version of human rights all over the warddwithstanding the cultural
differences. When the culture of the community cavegne with the established
human right principles there should be immediatéoacto ban that culture. This
argument is not devoid of some acceptable argumanteng others the idea that all
human beings endowed with human rights is the rmaé Human rights are inherent
with humanity therefore any culture or thinking winitend to limit their application
or challenge their validity is the result of somedkof corruption committed on that
that culture by certain groups to protect theierast and privilege. Some advocators
of radical change go out of human touch by critn@zculture and tradition as source
of inequality in many societies. The idea is thaliuwre especially the non-western
cultures are obstacles in creating a world freenfrany human right violations.
Nevertheless, this thinking is fallacious as givipgmacy to human reason in the
world is the tradition ceded at least in the eathges of Greek philosophy. Secondly
tradition is a common feature of society and ofdaasmd working with tradition allow
us to work with a common factor thus traditionhe tsign of quality and endurance.
We have seen the function of culture in chaptertbeesfore we believe that you can
challenge this arguments based on that. Therds® strong opposition to the
conception that African cultures have hindered déstéablishment of modern and
prosperous African society. In explaining his douiste writer writes:

One might wonder also just how much theentrstate of lack of rights in Africa has
anything to do with African cultures at all. The joraabuses of political rights at the
state level are the products of the political sibns bequeathed by the colonial
powers. The failures of the multi —ethnic statesated by colonialism power and
their powerlessness in relation to the goals of deselopment because of the
structure and workings of the world economy, afreen premises given to Africa,
not originating in it.

The second argument is that human right pies as they are advocated today are the
result of western philosophy and history. The humghts as they are uttered know
are born out of conflict and war occurred in thesivdhe activists of human rights
also put first the interest of the individual owee interest of the community as a

whole. The African communalism was attacked as itikien and inferior, which

92



contravene human conscience and dignity. Then thieg to conclude that human
right principles as they are articulated in thesinational instruments are against the
cultures and choices of Africans therefore Africahsuld not be obliged to embrace
the alien principles by scarifying their own. Thange for the development of human
rights based on African values and principles. TikaAfrica shall develop its own
version of human rights based on its own cultuiet @wice of preference, which will
contribute for social and economic developmenthefpeoples of Africa. Here again
the criticizers of such kind of categorization otégel such a difference between the
West and African notion of human rights. Chanockest

The long tradition of liberal philosophy ofhts as well as western inspired rights
declarations are very clearly about groups. Theyadout the nature of groups’ life,
and how it should ideally work. They endeavour tesgribe the rules for associating
in groups. The differences, therefore, are aboetgiound rules for associating in
groups, not about individuals as opposed to groumseven about which priority has.
Classical liberalism, from which rights, doctrifeiow , does not subordinate group
to individual, but is concerned with the kind tHegooup to which individuals belong.
Further more the attempt to depict Western soaetgeindividuals misses the point
that these very societies , with their powerful esitie ideologies of nationalism ,
patriotism, collective action and welfarism, haweb and are far more ‘successful’
groups on a large periods of time , with better kimagy consensual traditions of
government than the often fragmented , authoritariamilistic , localisitically based

societies which invoke their cultural attachmengtoupness.

The third argument tries to accommodatetiy® opinions. The proponents of this
opinion argue that cultural differences are no $ymgiven. The experience of
difference depends on the power to create culturethe labour of elites in
essentializing, displaying and institutionalizingraents of the myriad of practices in
any community. Our focus should therefore be on dheent process of cultural
creation instead of treating culture as historjcgliven which weigh upon present and
futures. Therefore, the core idea of this argunetitat cultures are not some thing
biologically attached to a certain community. Wa ¢eansform and create culture.
One writer writes:

First Culture profoundly affects the artatibn and implementation of human rights

in all societies because of its formative and camsinfluence on human motivation
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and behavior. While this does not mean that culisrthe sole determinant of all
human activities, the ability of members of a crdtutradition to take alternative
courses of action is conditioned by the broad patars of their culture. Third, every
culture is constantly changing through the intecast of a wide variety of actors and
factors at different levels of society. This int@rrdiscourse within each culture
includes the activities of non-elite actors who todmite to cultural change through
different patterns of behavior and other forms of4verbal communication, as well
as the more visible and articulate forms of intececby elite and openly active social
actors. In other words, people are generally ppedied to act in culturerally
sanctioned ways, but they are to varying degreesntagof change in the
transformation of their own culture. Forth, the eppe@and sustainability of change in
particular ways tends to vary with such factorstes level of entrenchment of the
values and institutions in question, degree of iktfyabin the circumstances of
conditions of the society, and ability and williregs of social actors to engage in

deliberate strategies of cultural transformation.

By the term cultural transformation, we aeéerring to the dynamics of change as
internal processes of societal adaptation by aetanf actors in response to a wide
range of stimuli at different levels, rather tham@y the product of internal
hegemony or external imposition. With due regardht® impact of differentials in
power relations within each society, and in relatio external actors and forces, the
notion of cultural transformation incorporates tlwbole process as an indigenous
expression f a people’s right to self-determinatidtoreover, we use the term
transformation in order to de-emphasize the intégrternal dichotomy in cross-
cultural dialogue because externally initiated @eains unsustainable except to the
extent that it is internalized by the people conedr Such an understanding of
cultural change, we believe, is crucial for theotletéical validity and practical
application of human rights norms in all societi@®ughout the world.

To pour oil on the troubled water, the gmoents of this opinion hold that to quell the
tension between universality of human rights anel tétndency of maintaining the
culture a given society we have to accept thaittoadfirst and then to work to gather

to refine that culture slowly not radically. Thensawriter writes
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Since this cannot and should not be dormutih external imposition, the very nature
of the human rights paradigm requires its propanémtgenerate sufficient domestic
constitutional protection of human rights. This daa done, we suggest, through a
deliberate effort at building an overlapping corsenaround the normative content
and implementation mechanisms of human rights. griegect of the universality of
human rights is to be realized through a confluesfcmternal societal responses to
injustice and oppression, instead of attemptingransplant a fully developed and
conclusive concept and its implementation mechasiom one society to another.
The way to get a universal idea accepted localty igresent it in local terms, which
can best be done by local people. Conversely, lmoatptance enriches the universal

idea (Daniel 1975: 211) by giving it meaning andeneance to people’s lives.

Part of the process of influencing the cewscultural transformation in favor of the
stronger protection of human rights as a matteheffree expression by the people of
their right to self-determination is to insist that genuine commitment to the
protection of human rights is inherent to the raisietre of any state. For African
states, this was not only the premise of theirgsfiel for self-determination from
colonial rule, but has also been repeatedly pro@di in national constitutions and

policy statement after independence.

2.3.3. Cultural Transformation and Human Rightsin Post-colonial Africa

There is very little understanding of the attymocess of cultural change or
transformation. ‘We do not know why something thas often been said before will
suddenly catch on, or why both events and opingm®n to remain static for a long
time, and suddenly begin to move, and keep on ngoWtost mysterious of all is how
a consensus of opinion forms, and why it takestape it does’ (Daniel 1975: 88). In
our view, however, better understanding of the inmerking of the formation and
transformation of cultural norms or practices can dchieved by examining the
synergy of context and process. For our purposes tiee focus should be on how the
context, and the terms of the interaction of actamsd factors, influence
transformation, whether in favor of, or opposititm the domestic protection of

human rights.
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With regard to context, we are concerned \ligh role of the post-colonial state in
Africa in its broader regional and global setting/hile each state should be
understood in its own specific pre-colonial histaiype of colonial experience, and
political and economic conditions at independernteyould be useful to consider
such factors in the light of the broader procesdasteraction between the local and
the global. As briefly explained below, there additiral, social and cultural, as well
as economic, dimensions to what is commonly refetoeas ‘globalization’. For our
purposes here, we focus on the dynamic of thegbsiélf-determination and domestic
jurisdiction, on the one hand, and the push of dishing sovereignty under
conditions of multifaceted globalization, on thaert By ‘process’ we are referring to
the relationship between what we call internal @isse within each culture, and
cross-cultural dialogue between cultures (An-Nd&u.] 1992: 4-5).

In our view, understanding the operation obcpss in context is important for
mediating the dichotomy between the so-called malerand external actors and
factors who participate in cultural transformati@nd the likely outcome of their
interaction. However, this duality of context antgess is used here merely for the
purposes of analysis, without suggesting a dichgtbetween the two. In fact, many
of the factors indicated below under the rubricoftext can also be seen as part of
process, and vice versa. The impact of such factorsach aspect is also contingent
and ambivalent. Globalization, for example, is &igke of economic liberalization
and consequent political penetration through suockgsses as the decentralization of
production, mobility of capital and labor and imtational trade regimes. At the same
time, and by its very nature, globalization canoafacilitate mobilization and
collaboration between global social movements amagovernmental organizations

working on the local protection of human rightspbthe environment.

Moreover, African cultures and their trargfations should be understood in
historical perspective. This will be difficult amptoblematic not only because of the
lack or inadequacy of written documentation for fve-colonial period, but also
because all phases of the history of any society#ien contested for the purposes of
the present. But that is hardly a good reasondcting the historical component in
culture. So, such factors as the nature and dymaafipolitical organization, social

institutions and economic relations during the gotnial and colonial state and its
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role in cultural transformation today. In probingetpast so as to understand the
present, however, one should note that such hisioreconstructions can only be
statements of probability rather than establishestohcal fact (Bascom and
Herskovits [eds] 1959: 8).

the state, with its juridical sovereigntytensive powers and relatively much larger
resources, is a key element in the context of lltwansformation everywhere, both
as an object of contestation among the competingppetives, as well as a proponent
of the policy priorities of those who control itt #he local level, many actors seek
directly or indirectly to capture the state in artieimplement, or at least influence its
behavior in favor of their own concerns. Moreovts,presumed monopoly over the
legitimate use of force induces all other actorltk to it as the arbiter of disputes. It
is therefore clear that the nature and functiomihthe state are particularly important
for the prospects and orientation o cultural trams@tion. The exclusive or

hegemonic control of the state by one religiougtbnic faction of the population is

bound to provoke severe strife and probably civarwas can be seen in the tragic
conflicts in Liberia, Rwanda, Somalia and Sudan anahy other countries. In these
cases, cultural transformations likely to be malafmd to support the militant or

confrontational objectives of each side to the komnfrather than enhance peaceful

coexistence and cooperation.

The post-colonial state in Africa has beegertly characterized by Patrick Chabal as
‘with few exceptions, both overdeveloped and sbfivas over-developed because it
was erected, artificially, on the foundations o€ tbolonial state. It did not grow
organically from within civil society. It was sofiecause, although in theory all-
powerful, it scarcely had the administrative anditipal means of its dominance.
Neither did it have an economic basis on whichet political power’ (Chabal [ed.]
1986: 13). Another study of the colonial /post-coial state finds it hardly surprising
that the post-colonial state followed so closely parent, the colonial state. The
legitimacy of the state is derived from internatibragreements, earlier among
European colonial states, and through the UN Chané the Organization of African
Unity (OAU) since 1963, rather than the consenttladir African populations. The
colonial system of government organized accordm&uropean colonial theory and

practice (tempered by expediency) was simply cometihafter independence, but only
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as a poor copy. Colonial economic relations, lesgatems and administrative policies
were largely continued by the post-colonial stdigen the lack of constitutional
standing for the majority of African populationsdan colonial rule was continued
after independence through the effective exclusiomajor segments of citizens from
the political process, despite the explicit ternisthe constitutions of the newly

independent African states (Jackson and Rosbefij $88).

To almost all African societies, indepemcke usually signified the transfer of control
over authoritarian power structures and procesgegowernment from colonial
masters to local elites (Ayoade 1988: 104). Lackary effective presence in most of
the state’s territory, ruling elites tend to focos controlling the government
apparatus and patronage system. Instead of seghapmlar legitimacy and
accountability to the people at large, ruling alisdrive to retain the support of key
traditional leaders (Atiade 1988: 107-15). Statewédy became the security of the
regime in power, with no possibility of transpargno the functioning of security
forces, or of their political and legal accountdbifor their actions. Constitutional
instruments, where they were allowed to exist, haspeatedly failed to hold
governments legally or politically accountable bt own citizens (Okoth-Ogendo
1991). Moreover, the majority of constitutions weeither suspended or radically
altered by military usurpers or single-party statghin a few years of independence.
It is not surprising, therefore, that African sdme tend to regard the post-colonial
state with profound mistrust, instead of with assef ownership, expectation of
protection and service, and a general belief iir tiia@lity to influence its functioning.
They tolerate its existence as an unavoidable dul, prefer to has the least

interaction with its institutions and processes g 1994: 57

Of particular importance for our purposesrehis the continuation of colonial
attitudes to rights. Organized differently in rueabas from urban ones, the colonial
state contained a duality of two forms of power emd single hegemonic authority.
‘Urban power spoke the language of civil society anvil rights, rural power of
community and culture. Civil power claimed to pwteights, customary power
pledged to enforce tradition. The former was orgati on the principle of

differentiation to check the concentration of powtee latter around the principle of
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fusion to ensure a unitary authority’ (Mamdani 19%%). Once more, these attitudes

continue for decades under both civilian or militgovernments.

To emphasize such strong continuities froendolonial to the post-colonial state does
not mean that there is no tension between the tewdda. In fact, suspicion of the
motives and intentions of the former colonial posvend their allies remains a strong
factor in all cultural interchange between Africaimd Western societies today. There
is genuine sense of moral indignation felt by roink of people all over the world
about colonial rule and post-colonial Western eatmn and African dependencies.
To many opposition groups and community leaderg kinowledge that such
exploitation continues is grounds for suspectingridr motives beneath whatever
Western powers tend to support in internationati@hs, especially their advocacy of
human rights (Daniel 1975: 22,23).

Another key element of the context of cdturansformation is civil society, which
is supposed to be partner/ protagonist of the ,stetereby their relationship is often
described from one of two perspectives. For thiestantrists, the question would be
whether the state has failed to penetrate socidficiently and is therefore hostage to
it. For the society-centrists, it is whether sogidtas failed to hold the state
accountable and is therefore prey to it (Mamda@bi9l). For example, Ali Mazrui
cautions ‘that whoever captures the state is inahdanger of being captured by it ...
The survival of the state becomes the paramount ewen if this means repressing
fellow workers or fellow nationals’ (Mazrui 1990:5%5 Upon capturing the sate,
leaders of liberation and grassroots movementsrbeamnverted to the state system

itself.

As a historical construct, civil sociasysaid to be the result of an all-embracing
process of differentiation: of power in the statel aivision of labor in the economy,
giving rise to an autonomous legal sphere to goustihlife (Mamdani 1996: 14). The
realm of civil society is not the market but pubdiginion and culture. Its agents are
intellectuals, and its hallmarks are voluntary agsmn and free publicity, the basis
of an autonomous organizational and expressive Afthough autonomous of the
state, this life cannot be independent of it, foe guarantor of the autonomy of civil

society can be none other than the state, presynraiiteraction with civil society
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itself. A specific constellation of social forcegganized in and through civil society
may be the guarantor of the autonomy of civil siygibut they can do so only by
ensuring a form of the state and a correspondiggl leegime to under gird the
autonomy of civil society (Mamdani 1996: 15).

Whatever role civil society may have is atemditioned by the nature of the state in
its global context. In addition to the global systeof sovereign states, social
movements are also constrained by the global depitystem and its implications.
‘The underprivileged races, classes and groups Weenen or ethnic/ religious
minorities, have not as yet made a difference ¢ofdlte of the global system’ (Mazrui
1990: 58). Generally speaking, men dominate bo¢hdtiate system and the capitalist
global economy. In west Africa, for example, wonteve been conspicuous in trade
and marketing, but this is only in relation to shsalale economic activities. The ratio
of men to women changes dramatically upon considerithe growing
internationalization of local economies, with ‘manen taking decisions on boards of
directors or assuming control in factories, ovedslvang the “market ladies” of
yesteryear ... Similarly, greater mechanization ofisih economies has resulted in

diminishing feminine share in them’ (Mazrui 199&)6

Another integral component of the contextoltural transformation is the nature of
interaction between different levels of so-calleteinal and external actors or factors.
With regard to this aspect of the context, it caralgued that human rights can be an
instrument of mutual cooperation between Europeameps and African nationalist
leaders in a new form of‘re-colonialization’ of fa that allows colonial power
relations to continue without direct colonialismafigreaves 1996; Bach 1993). Instead
of the dependency of former African colonies onirtikelonial powers diminishing,
there are now multiple and complex dependenciesyimg from daily reliance on
colonial ties in economic activities, political gesses and security arrangements, to
technological, legal, administrative and educatiomatters (Mamdani: 145, 146).
Even the internal security of the ruling elites iagapolitical challenge is sometimes
‘delegated’ to former colonial powers, as showntlhg continued French military
presence in several west and central African casito ‘keep the peace’ (Gambari
1995). These complex dependencies continue to sifierunder the growing

globalization of the post-colonial world.
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Globalization is normally taken to mearctsyphenomena as the transformation of
relations between states, institutions, groupsiadividuals; the universalization of
certain practices, identities and structures; ahd expression of the global
restructuring that has occurred in recent decaddsmwthe framework of modern
capitalist relations. But what many popular defonis fail to appreciate is ‘the
importance of notions such as coercion, confliotapzation, domination, inequality,
exploitation and injustice ... there is little or hwtg about monopolies, disruptions
and dislocations of the labor and other markets etimergence of a global regulatory
chaos and possible anomie and how these are bephgited for gains’ (Aina 1997:
II). To the extent that globalization is the expgiea of existing power relations, it
will become the means by which developed countsigstain their economic and
political hegemony over developing countries. SHothose power relations be
transformed to reflect partnership in developmertt more equitable distribution of
wealth and power around the world, globalizationl Wwecome the instrument of

justice and liberation for all human societies.

As suggested earlier, the process of cultwaasformation can be seen in terms of
internal discourse and cross-cultural dialogue, thig distinction is only for the
purposes of analysis, as the two processes colystargirlap and interact. There are
many aspects to cross-cultural dialogue, includirigrstate economic, political and
other relations. Regarding human rights in paréicukhe governments of some
developed countries, mainly in Europe and North Acae claim to seek to influence
the governments of developing countries through twisa known as political
conditionality, whereby the provision of foreigndaand assistance is linked to the
‘human rights record’ of African or Asian governntnBut the nature, size and
scope and other features of such aid are deternbiypednsiderations of the domestic
politics of Western countries, rather than the seadd conditions of developing
countries. Moreover, there is also the strong ofléhe principle of exchange in the
capitalist ethos. ‘Much of the transfer of capi@ldeveloping countries ends up by
profiting the giver more than the receiver. Cormai§ are imposed on the receiver,
designed to “maximize return” for the donor cousdii(Mazrui 1990: 202).
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Cross-cultural dialogue is also exceedimgjfficult because of universally deeply
engrained ethnocentrism. ‘It is common to all adtuto dislike what is not common
to them ... xenophobia is a basic condition of huyanUnfamiliarly creates
misunderstanding, and misunderstanding, suspi@od, hatred and suspicion grow
rapidly from small beginnings’ (Daniel 1975: 7-10As Mineke Schipper has
explained:

People tend to reject differentness, amddifinition of what is human often extends
no further than the borders of one’s own groupnhtgu race, or sex, to the borders of
one’s own language, continent and culture. Theb@aans’ are always the others ...
During the twentieth century, a Western multinaélornOtherness’ industry has
developed, allowing a relatively small but powerdubup to decide the fate, content,
form presence, and absence of its Others — to eéedbther, where, and how these
Others are supposed to exist, to be seen, or tgriweed ... The Other has been
studied and classified in terms of appearance, eenldnguage, behavior and
customs. When the results of these investigatiompiesented, one is told that this is
what ‘they’ look like, that this is their realityr that this is how our ancestors or
learned predecessors characterized ‘them’ ... theungst®on that only the
representatives of a single group are qualifiednterpret the world ... prevents
dialogue and perpetuates a stereotype that is itegblto label Others and to justify
their exclusion from a mutually beneficial partrieps (Schipper 1993: 39-40)

Mike Featherstone has suggested that bggtrio employ a broader definition of
culture and to think more in terms of processesight be possible to talk of the
globalization of culture. Processes of culturakgration and cultural disintegration
are taking place not only on an inter-state lelat, also at a trans-national level. ‘It
therefore may be possible to point to trans-soceitural processes which take a
variety of forms, some of which have preceded titeristate relation’ (Featherstone
1990: ). instead of the binary logic of seeingtaué in mutually exclusive terms of
homogeneity /hetero-geneity, integration /disinddign, or unity/ diversity, there
should be an inquiry into the grounds and genexgbinocesses of the formation of
cultural images, as well as the inter-group streggind interdependencies (Feather-
stone 1990: 2). Increasing cultural interrelatednissgenerating a series as processes

which produce both cultural homogeneity and cultdiiaorder, in linking together
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previously isolated pockets of relatively homogenaoulture which in turn produces
more complex images of the other as well as geingratentity-reinforcing reactions.

This global interrelatedness is also producingg#aational cultures, as genuine ‘third
cultures’ oriented beyond national boundaries (f&atone 1990: 6). This is not to
suggest that there is or will be a unified globalture, but rather to indicate the
growing possibility of global cultures in the plurarhe world is a singular place

which entails the proliferation of new cultural fies for encounters’ (Featherstone
1990: 11).

Summary

African customary law is basically unwrittelh is characterized by diversity. The
African law focuses on compromise and settlememenids to be static, not subject to
frequent change. Because of this stability, Afidaw, like religious laws, tends to

be conservative.

In the light of the problems of creatimghesion and national identity in a society in
which the colonial powers elevated the strategyddfide and rule" to a high art,
many may not view the continued existence of cuatgnaw as a good thing. Over
the years, some scholars and politicians have ateddegal unification rather than
dualism. Throughout the developing world, governteemften point to the
requirements of modernization and the necessifgsiéring national unity as reasons
for abandoning customary law and replacing it withitary, national systems. In
many African states, governments have viewed cumtpriaw with hostility. As
colonizers applied customary law on a racial bassny Africans considered its use
to be tainted by discrimination and antitheticaltlhe goals of African nationalism.
Many nationalists have seen it as representatitbeobld, unprogressive order, and
have considered Western law, be it capitalist ociadigt in orientation, as
representative of the forces of modernity, espbcialthe civil and economic arenas.
Consequently, various African countries dispenseth wustomary law when the

regimes considered such law to be a colonial relic.

New governments often addressed questibogstomary law through codification.

African codification commissions typically adoptede of two methods of treating
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customary law in their search for its appropriatie in a new legal order. First, as in
Ethiopia, they have endeavored to change legalkemsystdramatically abolishing
customary laws. The second approach to codificatias involved the creation of
codes that recognize the continuing vitality of tonsary law. This sympathetic
approach, which, curiously, often enjoys more supfrom Western scholars than
from African politicians, derives from a belief thaustomary law best mirrors social
reality and comforts with people's value systemse 1959 Madagascar Code was
representative of this view. The framers of thadeemtended to furnish the country
with a unified law, but the code did not fully rietacustomary law. Rather, it too,
albeit in a less pernicious way than in Ethiopiaydified existing customary law.
Madagascar harmonized conflicting rules, removéesrthat the central government
deemed unacceptable, and, in certain instancespbdated customary and civil law.
In Madagascar, therefore, the change was evolugiponahile in Ethiopia it was
revolutionary. Nevertheless, attempts to codify aolish customary law have

generally been doomed to failure.

Some scholars of customary law in Africaehk these attempts to the 1926
introduction of the Swiss Civil Code in Turkey. Whihe imported Swiss code was
adequate for urban elites and members of the [@gétssion, the vast majority of the
people neither understood nor used it. It is umsBalto believe that people will
automatically abandon local customs because ant edimes from their central
government. The attempts of central governmentsetoove customary law and
thereby undermine the power of "traditional" auities who uphold it may have
unintended results, causing great resentment iwilocieties whose traditional law
is challenged and, rather than foster nationalyuimtvigorate separatist movements.
Codification attempts often fail because many Afnicountries have high degrees of

illiteracy, and written codes thus have no attactor the people.

Some countries, on the other handelatempted to unify only customary laws.
The argument advanced in such cases is that diffesein customary law divide the
country. Thus, in the 1960s the Tanzanian govermnéth the express objective of
fostering national unity, began a unification pwrogrthat produced only superficial
uniformity. Yet, it would seem that conflicts amotygpes of customary law, as when

persons in different groups marry, are insignificam comparison to the more
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substantial problem of the conflict between custymaw and national law. Such

conflicts will continue to occur even if customdayv is made uniform or codified.

Traditional leadership is an institutioratthas developed over many hundreds of
years in Africa. It has served the people of Afribeough wars, periods of slavery,
famine, freedom struggles, economic and politiestnucturing, and during colonial

and apartheid periods.

Prior to the introduction of colonialisnacsal organization in some African countries
such as South Africa was characterized by a nurobdribal regimes based on
patriarchy norms. Each tribe, as is still the cislay, had a traditional leader who
was the central figure. He was the highest authanmitthe territory. He had various
functions, which he did not exercise as an auton@madividual but in collaboration
with a tribal council that represented the peoHis.people saw him not only as a link
between them and their ancestors but also as ituahircultural and judicial leader,
and the custodian of the values of his communitg. whs the coordinator of the
various aspects of everyday life, the realizatibnammunity dreams and aspirations,
and the creator of harmony between people and thafural, spiritual, social,
physical, and economic environment. He ruled theetand the tribe considered him
as both father and son. His leadership role wasndihg factor as he was responsible

for the common good.

With the advent of colonialism, the Africaaditional government was systematically
weakened, and the bond between traditional leaat®istheir subjects was gradually
eroded. Colonialism deprived people not only ofirthend and property but also of
their dignity and culture. The ancient African sal system, which was the basis of
its humanity and mutual co-operation and protectizas destroyed.

Human rights are meant for protecting antiancing human dignity and respect.
The logic behind the need to have universally aszepninimum standard is to
protect a possible violation of these rights byeyowments or local leaders. However,
this tendency of universalizing human rights comiyofaces opposition from
scholars and leader who are suspicious of theadeamechanism designed to impose

western philosophy on the other peoples. To sohie problem distinguished
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scholars of human rights are now proposing for echg the objective through

cultural transformation.

Review Questions

Answer the following questions.

1. Africais a diversified continent; do you tkiit is acceptable to think of common

features of African customary laws.

2 do you think that there is a universal value Whiee world community should protect.
3 do you think customary laws impede the demoattim process of a country?
4. Do you think that states in Africa have an adifign to maintain customary laws found

in their respective territories?

5.. Customary laws in Africa are most commonly uttem. Can you tell the reasons for
this state of customary law? What are the implocegi of the unwritten form of

customary laws?

6.. Enumerate the possible factors for the hurtethe inheritance rights of women in

Africa? Indicate the possible solutions too.

7. List some customary practices that, in your mpinoffend human right values.

8. In Botswana, in Bimbo v. State, the accused soawicted of adultery by a customary
court and fined 500pula (about $250). The magssatourt in Gaborone, exercising
its appellate jurisdiction, confirmed the convicticAt the next appeal, however, the
High Court quashed the conviction on the ground #dultery is not an offense
created by the Penal Code or other written law twadl the accused could not be

charged with a non-statutory criminal offense. Cantn
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9.

10.

In South Africa, in 1996, Mthembu v. Letselasvimought before the Transvaal
Provincial Division. The applicant alleged that $tael been married under customary
law to Tebalo Watson Letsela, deceased. In accoedaith customary law, the estate
of the decedent, who had no male children, revdséat to his father. The applicant
brought a constitutional suit on behalf of her midaughter, Mthembu, on the
grounds that customary rules of succession exaudimmen from intestate
succession should be declared invalid. Judge LexlRostponed the application,
referring the matter for a hearing on whether fhygliaant had in fact been married to
the deceased in a valid customary union. Judge Biglththe second judge to hear
the case, found that no customary union existedd@amdissed the application with
costs. The applicant appealed the ruling, and Mthecame before the Supreme
Court of Appeal in May, 2000. In a third decisiartl@ored by Judge Mpati of the
Supreme Court of Appeal, the applicant's case w&sissed on the grounds that (a)
Mthembu is illegitimate as no customary union ict faxisted and (c) the
development of customary law is best left to tlgdature. Give comments on the
basis of Ethiopian laws.

In Zimbabwe, in Magaya v. Magaya, Shonhiwa,ri@nMagaya, a Zimbabwean of
African descent and practitioner of traditional 8aacustom died. He left behind two
polygamous wives and four children, a house in Harand some cattle at a
communal home outside the city. He did not, howeleave a will. Venia Magaya,
the eldest child and Mr. Magaya's only daughters Wwarn in 1941 of his first, or
senior wife; his three sons, Frank, Nakayi and Amigvere all the children of his
second wife, born in 1942, 1946 and 1950, respegtivShortly following the
decedent's passing, Ms. Magaya sought heirshipeoéstate in the local community
court. The eldest brother, Frank, declined to gbekinheritance, claiming he would
not be able to look after the family as is requitedier traditional law. Ms. Magaya
had been living in the house with her parents unarlfather's death. With the support
of her mother and three other relatives, she redeilie appointment and title to the

house and cattle.

Soon thereafter the second son, Nakayi Magapplied to cancel this designation.
Nakayi filed a case, claiming that the failure tovalve him and "other persons
interested in the deceased's estate" contradicté8(®) of the Administration of

Estates Act. Ms. Magaya's appointment was cancdtigtdwith and all interested
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parties then attended a new hearing on October1292. Nakayi Magaya was
proclaimed the rightful heir under customary lawe proceeded to evict his sister
from the Harare property. In justifying its decisjothe Court relied on the
Administration of Estates Act, which at that tim@ated: If any African who has
contracted a marriage according to African lawuwstom or who, being unmarried, is
the offspring of parents married according to Adridaw or custom, dies intestate his
estate shall be administered and distributed acurid the customs and usages of
the tribe or people to which he belonged. The Afniccustom defined by the
community court is not articulated within the démms yet its intent is clear: "Venia is
a lady (and) therefore cannot be appointed to (fegher's estate when there is a

man."

Ms. Magaya appealed to the Supreme Court. iMjritfor the Court, Justice
Muchechetere affirmed the Community Court's deniggamarily on the basis of a
personal interpretation of customary law and th&31Zimbabwean Constitution.
After a perfunctory review of the facts and loweud's decision, he sought to define
applicable customary law. He determined that "whatommon and clear from the
texts is that under the customary law of successiothe above tribes males are
preferred to females as heirs." Citing a numbercages in support of this
interpretation, he then proceeded to address thed faerits of the case. Given that
customary law appeared to indicate that males géyeare the rightful heirs under
customary law and that such bias was constitutjdhal holding appears inevitable.
The Court dismissed Venia Magaya's argument thainheritance preference for
male offspring "constitutes a prima facie discriation against females and could
therefore be a prima facie breach of the Consbitutif Zimbabwe. Give comments on

the basis of Ethiopian laws.
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Unit three: An Overview of Traditional Legal I nstitutionsin Ethiopia

Introduction

In the 1960s the central government had alrexgianded its tentacle and incorporated
the outlying areas. In 1960's, the Ethiopian cérgowernment came up with legal
centralism. Legal centralism relates to the idest there should be one code for a
given country. Legal centralism does not recognmaltiple laws. This legal
centralism raised a theoretical debate. This thieatedebate was not actively raised
in Ethiopia because of lack of adequate numbertimbRian legal professionals at the
time. This theoretical debate was raised elsewhEne. debate was custom theory
versus instrumentalist theory. It appears that Htleiopian codification process
adopted a predominately instrumentalist approaalstdnary laws were used, to

some extent, as a material source of the Ethiopnales.

This unit consists of four sections. Thestfisection explores issues linked to legal
codes and customary laws in Ethiopia. This sed@mes as a background to the next
three sections of the unit. The second sectionsde#h the impacts of customary
practices on the realization of the rights of womenEthiopia and the different
approaches to tackle such discriminatory practiddsee same section traces the
various methods Ethiopia used in the past to addtés issue. The third section of
the unit is about customary laws and human rightsthiopia. This section examines
the nature of the commitment of the present Ethiopeégal system to the recognition
of customary practices and human rights as wetagproblems associated with such
commitment. The final section has reproduced nwterthat survey customary
dispute resolution methods in Ethiopia. The excenpthis last section also assess the
advantages and disadvantages of traditional dispetdement mechanisms in
Ethiopia.

In this unit, you should be able to:

* Analyze the relationship between customary laws emdies especially the
Ethiopian Civil Code.
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 Examine the adverse impacts of some customaryipeacof the rights on
women in Ethiopia.

* Analyze the different approaches to eliminate gendgensitive customary
practices in Ethiopia.

* Determine the relationship between customary lawd human rights in
Ethiopia.

» Evaluate the merits and demerits of customary déspasolution mechanisms
in Ethiopia.

* Identify common features among the various custgntigspute settlement

mechanism

3.1: Customary Laws and Codesin Ethiopia

The present section discusses the featuréiseoEthiopian legal system prior to the
codification of 1950's and 1960's. It explains diféerent positions held in relation to
the place given to customary laws under the varregsmes in Ethiopia. Besides, it
discusses the tests adopted in recognizing cusyotaars in the Ethiopian Civil

Code. It also discusses some of the common feabfi@sstomary laws in Ethiopia as
well as describes the role of assessors in therastnation of justice in the past in this

country.

In this section, you should be able to:

» Discuss the features of the Ethiopian legal sygteor to the codification of
1950’s and 1960's.

» Explain the different positions held in relationtkee place given to customary
laws in the Ethiopian Civil Code.

* Discuss the tests adopted in recognizing custotasry in the Ethiopian Civil
Code.

» Discuss some of the common features of customary ila Ethiopia.

* Describe the role of assessors.
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State and Customary Law in Ethiopia: The refehip between State and Customary
law can be divided into three phases: (1) The impenported sacred tradition in the
pre-modern era, (2) the modern secular importedomdnuilding period under
Emperor Haile Sellassie and the Derg, and (3) th&t-modern ethnic federalist
period under the EPRDF.

The first phase during the imperial periodnirthe 15" century till the early 20
century can be characterized within the realm efEmpire by the imperial reliance
on reference to indigenized translated texts baset@mported' biblical and Roman-
Byzantine traditions with a strongly sacred flavdihere was only nominal and
limited reference to the importance or precederideaal customary law in imperial
edicts and much of the country remained beyondcthdines of the monarchies,

administered in practice in legal terms throught@umsry law.

The second phase began with Emperor Haileass's modernising drive from the
early 1930s, pursued more vigorously after thaaltabccupation especially in the
mid 1950s and 1960s with the development of legdes. Here again much of the
legislative drive and influence, signalled mostadl in the assigning of the drafting
work to foreign experts, was external to the Etlaopcontext. Customary law was
repealed by the Civil Code which included only tokeferences to limited areas
where customary rules could be applied. The secomdernist nation-building phase
ended with a socialist twist under the Derg, whotmtinued the centralist project
with very minor concessions to religious and ethnierests as expressed in the 1987

Constitution.

The third post-modern ethnic federalistgghaegan with the defeat of the Derg in
1991 and is most clearly expressed in the 1995 t@otsn which represented a
radical break from the centralist unitary past avak exceptional in the extent to
which ethnicity was proposed as the organisinggple. Logically this premise
implied a greater recognition of customary valdesfact customary and religious
laws and courts were provided at least some catistiial space in family and
personal law. However, the translation of congbndl provisions into practice to
date has not provided clear legal recognition stamary institutions and the lack of

constitutional mention of their potential role innginal and other legal areas restricts
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their mandate de facto despite their clear and reigo involvement in all legal

domains, and the strong informal reliance of threnfd judicial system on them.

We conclude by arguing that the role of custopndispute resolution needs revisiting
and suggest that the recognition of the mandateeafible customary institutions and
their relationships and interactions with the fornpadicial structure should be
reconsidered to enhance local level justice deliveile ensuring the protection of
human rights, notably those of women, children launabrities.

1) The imperial sacred tradition in the pre-modenma

Ethiopia is believed to have existed as a ypadiirinking and/or expanding in shape and
power, for more than two thousand years. Its lorsgohy of existence was for the
most part dominated by a history of traditional maaf administration and social
relationships. Modern bureaucracy started to emiergéhiopia during the early 30
century under Emperor Menelik 1l (r. 1889-1913).isTkoincides with the time in
which the present Ethiopia was also consolidatedeurthe same ruler through

expansion and conquest (Bahru 1991).

Ethiopia had its first written Constitution 1931 under Emperor Haile Sellassie I (r.
1930-1974). Before this Constitution, customary lamd some legal instruments
governed the socio-political life of the people.eTfirst attempts at using written
codified law date back to the "4nd 15 centuries. Ser'ate Mengist, the 'Law of the
Monarchy' was a short collection containing altbgettwenty-one articles of law,
which appears to record a continuous legislativiiviac which started in the %
century, with King Amde Tsion (r. 1314-1344) andnginated in the 17 with King
Fasiledes (r.1632-1667). This Law mostly deals wighgious affairs, but also
contains texts on civil and penal matters, scaita@raong attacks against heresies of
the time (Vanderlinden, 1966). The first codifieawl of Ethiopia was Fewuse
Menfessawi (‘the Spiritual Remedy'), according tbea (1988). Emperor Za'ra
Ya'eqob (r.1434-1468) caused the compilation o flw, which had 24 articles
through the Ethiopian church scholars from thegpies of the Old Testament of the
Bible.
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Later during the same Emperor's rule, aenetaborate law that had both secular and
religious rules was ‘imported’ from abroad and maaleeplace Fewuse Menfessawi.
This law was the Fitha Negest (‘Justice of the KihngThe Fitha Negest was
introduced into Ethiopia from the Coptic Church Alexandria and was translated
from Arabic into Ge ez. It comprised two parts, flist based on biblical texts, and
the second mainly on Roman-Byzantine laws (Pauli¥2%34). The Fitha Negest
was used as a law in both criminal and civil matfeom the 18 century under the
kings and was mentioned in chronicles of at leagiit emperors from Sersa Dingil
who reigned in the late T6century until Haile Sellassie (Girma 2005:274-Bje
first Penal Code of 1930 stated that it was asieni of the Fitha Negest updated to
meet the needs of present times and the revisid®%7 and the Civil Code of 1960

also refer to it creating an impression of contohlegitimacy (Paulos 2005:535).

The Fitha Negest and other written legal umsents were used in areas under the
monarchical administration and therefore covergdtéid areas of the country among
Christians, and people living in other areas haalr tbases adjudicated and disputes
settled through customary institutions (Krzeczuraawil965). This tendency as shall

be argued below, has continued to the present parécularly in the borderlands.

Much of the pre-modern legal tradition udgdthe monarchs was thus foreign in
inspiration. However, Aberra noted (2003:839) tinat emperors on assuming power,
'stated in the preamble of their first decree thatcustom of each and every locality
should be respected and that cases were to bei@tpdi according to the customary
law of the locality’. He also suggests that at sincestomary laws, if found useful,
could receive the status of law and be acceptedsassirat, ‘the law of the emperors’,

which he translates as 'presidential jurisprudemsed as precedent for future cases.

2) Modern secular nation-building laws under Empétaile Sellassie and the Derg

Ethiopia embarked on a politically motivateddemization of its laws with the coming
to power of Emperor Haile Selassie |, and the ohgfbf the first Constitution of 1931
and more emphatically as of 1955 when the Constiiutvas revised. The 1931

Constitution was drafted by Bejirond Tekle Hawarykgkle Mariam, and was
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influenced by the Japanese Meiji Constitution d9,8which in turn was influenced
by German Constitutions) and the drafter was saithdve been provided by the
Emperor 'English’, German, Italian and Japanesstitotions (Bahru 2002:62). The
1955 'revised' Constitution was influenced by Anr8loerican constitutional

traditions, the Westminster Model and the 1948 &éthNations Declaration of Human
rights, but also further consolidated imperial posviecluding as head of the chilot,
the imperial court (Scholler 2003:788).

From 1957-1965, Ethiopia gave itself six dem legal codes in a massive
codification project that aimed at ‘modernizingettegal system. These laws have a
predominantly western flavour, and seem to bede litelation to the traditional
patterns of life which prevailing in the countryigker 1971). The chief drafter of the
Civil Code of 1960, René David borrowed from coatital civil codes notably the
French, Swiss, Italian and Greek, though he alsswted Egyptian, Lebanese, and
German codes, and for some provisions Portugueskkish, Iranian and Soviet
codes. Though some attempt was made to incorpoeat®n principles of customary
law into the enacted modern codes, they aimediaglm®mprehensive and governing
all the legal relations in the country without leay any space for the widely-
practiced customary mode of dispute settlemens $tate policy was clear notably in
the Civil Code, which in its repeals provision,tetain article 3347:

Unless otherwise expressly provided, allswidether written or customapyeviously
in force concerning matters provided for in thisleshall be replaced by this code
and are hereby repealed. (Emphasis added).

It is striking that the repeal by the Civib@e did not aim only at those customary
rules that were inconsistent with the provisionstioé Code, but rather at all
customary rules concerning matters provided forthe Code, whether they are
consistent with the Civil Code or not. Nor did fiede allow some grace period until
the Code could be disseminated — both physically iancontent — but rather its
immediate enforcement was sanctioned, superseldengustomary laws extant in the

various groups of the Ethiopian society.
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The drafters of the Code in fact made aangit to include some elements of the
customary rules into the Civil Code. Some havenudal that the "general” custom of
the land (its "common law") in areas of civil mastbas been more or less included in
the Ethiopian Civil Code (Krzeczunowicz 1963). Tdare in fact certain examples of
inclusion of the pre-existing customs of the Etlaoppeoples in, for example, family
matters (concerning betrothal, moral prejudice,dkirof marriage, and intestate
inheritance), contracts, property law (about thagyple of usucaption, right of way,
and rural servitude), and torts (in fixing the ambof fair compensation) (Aberra
2003:840, Scholler 2003:750).

However, these cannot be taken as a fdire@alistic treatment of the customary law
in the country. In the first place, the examplesnobrporation cited above could not
possibly represent the customary laws of all tim@inational groups of the country.
Secondly, the so called incorporation of the gdnewstom was made in rather
limited areas and do not match the body of custgriaws with a veritable mass of
rules in all areas of the civil and criminal lawhifdly, the modern legal system of
Ethiopia did not give any place for the customarstitutions that exist in various
sections of the society. All courts of judicatutieerefore, were restricted to be the
ones that would be established by the State toydpplState formulated and codified

laws.

The political motives and justificationsr fthis usurping of customary law was
primarily the belief that providing a uniform andodern legal regime would be
necessary for the socio-economic development otdmtry, and a precondition for
effective nation-building. However, half a centafger the enactment of the modern
codes and the establishment of a modern judics&ksy, neither was the much sought
legal uniformity achieved nor were the modern codele to successfully supplant
customary laws and institutions of dispute settleimEifty years after the enactment
of the Penal Code and the Civil Code which aimegraviding a comprehensive
body of law in the criminal and civil matters, respively, customary laws and
institutions are still active and vibrant. This maglicate that the approaches taken by
the modernizers of the Ethiopian law might havenbe&ong, or at least require

rethinking and revision.
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The Derg period introduced a socialist orientatieftected in the 1987 Constitution of the
People's Democratic Republic of Ethiopia (PDRERftéd by the Institute for the
Study of Ethiopian Nationalities in 1986. It was dieted along the lines of Marxist-
Leninist constitutions, notably those of the Sowv#tion, Romania, and Albania
(Scholler 2003:789). Although there was recognittbat the Ethiopian state has,
‘from the beginning been a multi-national stateg tonstitution is centralist and the
PDRE is viewed as a unitary state, which 'shaluenshe equality of nationalities,
combat chauvinism and narrow nationalism and advdhe unity of the Working
People of all nationalities' (Article 2), with onlpken concessions to the idea of
autonomy (Clapham 1988:92-5). Despite the Derdésrgit to instill secular values,
the only significant change from the draft to threaf text which was debated prior to
approval by referendum was a minor concessionligiogas interests in the removal
of the monogamy clause (Clapham 1988: 95, Pankhaest).

3) The post-modern ethnic federalist period underBPRDF

After the defeat of the Derg by the EPRDRA.@91 the new approach based on ethnic
federalism was both radical and pioneering (Tur26@6:1). The principle of self-
determination for federated regional units was paderre from the formerly highly
centralised and unitary state which went furthantlany African state and took
ethnicity as its fundamental organising principbeat greater extent than 'almost any
state worldwide' (Clapham 2002:27).

The 1995 Constitution of the Federal Democrd&eepublic of Ethiopia approved
through a referendum reflects these changes ictdirewhich have a direct bearing
on customary dispute resolution and its relatiorth® formal justice system. The
Constitution, itself a product of the shift in pdigms of approaches to the complex
nature of the Ethiopian society and its problenes hllowed a greater space for
customary and religious laws and courts extanbhéndountry. The 1995 Constitution
embodied a clear recognition of the jurisdictioncatomary and religious laws and
courts in family and personal matters among theulants that consent to such a

jurisdiction:
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Article 34(5):

This Constitution shall not preclude the adjation of disputes relating to the
personal and family laws in accordance with religior customary laws, with the

consent of the parties to the dispute. Particidhadl be determined by law.

Art. 78(5):

Pursuant to Sub-Article 5 of Article 34theude of Peoples’ Representatives and
State Councils can establish or give official regtign to religious and customary
courts. Religious and customary courts that hate secognition and functioned prior
to the adoption of the Constitution shall be orgadi on the basis of recognition

accorded to them by this Constitution.

These articles therefore imply that at leashose areas mentioned, the CDR systems
can exist separately from, and parallel with tlegessponsored legal-judicial system.
In effect family law and the law of succession trerefore now potentially within the
competence of the members states (Article 55) (But2003:751).

However, there is the danger that custgmastitutions that reflect societal
structures and represent dominant interests mag/jpdgements that are against the
interests of women, children and minorities. Altgbuhe Constitution's article 34(4)
specifies that disputes relating to personal amdlyacan be adjudicated according
religious or customary laws 'with the consent @& garties to the dispute’ , as Meaza
points out (2007:108): 'there are various socidl @onomic factors that push women
litigants to submit to customary and religious d¢suin the rare event that women
assert their right to submit their case to secotants may find religious courts not

allowing them to exercise these rights'.

There are also serious risks for individuamian rights, notably of women, children
and minorities that need to be taken into constamraand protected through federal
as well as state legislation and legal provisidre advocacy work and campaign of
the Ethiopian Women's Lawyers Association achietrechendous progress in this

respect in obtaining the proclamation of the Ravisamily Code in 2000 (FDRE
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2000) and the Penal Code which was renamed theif@linCode in 2004. This
removed the discrimination between men and womeéteavin the 1960 Civil Code
which had differential marriage ages for men andnen, designated the husband as
the household head with the right to chose comnesidence and manage common
property, disallowed divorce until fault was proyeshd did not recognize common
law marriages. Likewise the Penal Code of 195Micrlised abortion, did not
recognise or criminalise domestic violence, or feengeenital mutilation, and provided
an inadequate penalty for rape. However, four Regimotably Afar and Somali,
have still to adopt their family laws (Meaza 20@012).

Regarding other civil matters than familydapersonal, the Constitution does not
specifically prohibit the operation of CDR systemdthough this could potentially
provide the space for the involvement of CDR syst@mother legal domains, the fact
that CDR is mentioned in the contexts of family gedsonal law without reference to
other legal areas creates a pervasive impressatrCibR jurisdiction is or should be
restricted to family and personal law. Under thstem of division of the legislative
competence among federal and state governmentshiopia, civil matters (other
than those specifically mentioned as federal urkter 55 of the Constitution) fall
under state jurisdiction. One could therefore imagithe possibility of States
recognizing certain jurisdiction for the CDR systemhen they enact laws on those

civil matters.

With regard to criminal matters, howevtdre old, de jure state of affairs still
continues under the new constitutional regime: uhgormity of criminal law and
jurisdiction. CDR systems are not allowed any fdrrepace of operation in the
criminal law areas in spite of the fact that theg &eavily involved in criminal
matters. De facto CDR institutions are involvedcnminal cases in many of the
States, patrticularly, though not exclusively, ire thorder regions. Moreover, the
formal justice system often relies on CDR instdos to solve less serious cases, to
bring criminals to courts, to ensure that verdiet® upheld and to achieve
reconciliation after cases are concluded. Thereforethe customary institutions and
legal processes would need to gain legal recogndfaheir role in the criminal area

to collaborate effectively with the state judicsgistem.
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In general the whole question of the mandaftecustomary dispute resolution
institutions and their relations and interactiongvwhe formal justice system deserves
careful reconsideration to allow for greater recbgn while ensuring that human
rights abuses are avoided and the rights of wonglidren and minorities are
respected. We are not as such proposing that aflomary dispute resolution
institutions are worthy of legal recognition, noreawe arguing that customary
institutions do not have weaknesses. However, Vieaethere is a strong case for
acknowledging the value of certain customary ingstns, the rights of people to
make use of them in legally recognised ways. CD&esys can contribute through
partnership and collaboration with the formal systéo providing culturally

acceptable and meaningful justice.

In short, we believe that the Constitutis@ace for CDR is still limited and even the
space that has been accorded has not been follibweayh with practical provisions
and the creation of an enabling environment forugtftil cooperation, alliance and
partnership in the legal sphere between state i@idnstitutions.

Review Questions

Answer the following questions
1. How do you assess the position given to custptaars in Ethiopia under the
FDRE Constitution? What about under the PDRE Ctuigin?
2. is appropriate to describe the Revised Congtitignd the many codes adopted
under it inimical to customary legal institutions?
3.Comment on the following. ~~ The areas of laveljkto be most resistant to change
in developing countries in general are family rielas, successive and landholding.
Conversely, new commercial laws would most easlybsorbed because of the lack
of customary law in that field. The commercial, egfional, social elites in the nation
would be the first to absorb and utilize new lawd &gal institutions to a modern
society. However, the ultimate testing groundtfa reception of large bodies of new
law and new legal institutions is to be among tti@dpian sub-elites, who constitute
the overwhelming majority of the urban population..It is argued by some that
““customary laws can easily and substantially keedarded in contract law,
administrative law, penal law and labor law becaiteer there are no customary

rules in these areas, or even if there are, sostemmary rules are so crude and not
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highly entrenched. The argument is that persone Euch as family matters and
succession are highly embedded in the fabric diticaal societies such as Ethiopia
that it would be very difficult to modernize thisea of law. On the other hand, in the
areas of public law and commercial law, the promissuccessful importation of

laws would be upheld.™

Lack of Uniformity: Customary law is diversDifferent communities answer a
guestion differently. For example, there is no emssis on whether marriage requires
the consent of the prospective partners. Theraiagreement on whether a dowry
should be paid, if yes, by whom, how much and ¥pe tof the dowry. There is also
variation on the grounds for divorce. There is a@on on the extent of issue of the
blood relationship between the spouses. In additidho succeeds and how much,
how should common property be divided upon divand what are the rights of a
child adopted are not treated in a similar fashiou can say that there is diversity in
the area of land law, family law, succession, aonhigide law and dispute resolution

in Ethiopian customary laws.

Unifying Factors: Some argue that a longqueof and continuous economics, trade
relations, similar economic stage, social (e.gteriethnic marriage) and political
[expansion] led to cultural assimilation /interming among the several ethnic
groups in Ethiopia. Christianity and Islam alsdpled forge unity among the diverse

groups

Policy instructions: Following the decisitmmodernize her laws and after adopting
the policy position of designing her laws after tindl law model, the next step was
to form a body responsible for accomplishing théualctask of codification and
giving policy directions to the same. Emperor Hsalassi |, offered policy guidelines
to the members of the Codification Commission amdckey foreign draftspersons.
You find these guidelines in the prefaces of thadgtian Commercial Code, the Civil
Code and the Penal Code. The key part of the dreaeads: “ the genius of
Ethiopian legal traditions and institutions as w@ded by the ancient and venerable
Fetha Nagast, natural justice and the needs anwngsisof the people must be

incorporated; that law must be clear and intellgito each and every citizen of our
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empire; the laws must form a consistent and unfivedle; must be that which keep

pace with the changing circumstances of this wofltbday.”

In a nutshell, the Emperor directed thesesgns first to take rules mainly from the
continental legal system. But he gave them disumetid take rules from any sources
so far as they were convinced that these legas iahel institutions would promote the
best interest of the country. In confirming compétia with this first instruction of the
Emperor, the drafter of the Commercial Code stdbed: "...without taking into
account the so-called preference to be given ®dhthat model in the continental or
Anglo-American legal system, | have always had indrihe interest of Ethiopia and
| have selected the solutions which | believe taHaebest no matter where they come
from, on condition that they may be applied to &phan conditions, if not
immediately, at least within a reasonable timeecdhd, the Emperor advised them to
endeavor to adapt these legal rules and institsittonEthiopia’s situation. In third
place, he instructed them to incorporate customawys and traditional legal
institutions of the country.

The policy guidelines the Emperor gave to @adification Commission and the
foreign drafters contain some indications of thenns in which his instructions
could be reflected in the codes. One clue is thatgersons in charge of drafting
should take customary rules into account. The atidcation is that the best foreign
laws should be included in the codes. Obviouslg,itisights of the drafter should be
taken into consideration. The findings of compasatiaw should also benefit the
preparation of the codes for Ethiopia. Most impatitg the Emperor asked the
Codification Commission and the drafters to comhinstomary rules and in such

way that they would fit in to the existing and faéure needs of the country.

On the position given to customary rulens:t®e issue of whether or not tradition has
been disregarded, there are different views. Enigdaieselassie | thought that the
codes, especially the Civil Code gave adequateeftacustomary laws. He expressed
this idea in the preface of the Civil Code and ia &ddress to the Codification
Commission. Upon the completion of the codificatpoject, the Emperor confirmed

that his instructions had been properly observed.
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Professor Rene David also joined handuppsrting the Emperor. This draftsperson
argued that the central essence of the Civil Cedeih the sufficient incorporation of
traditional legal institutions of the country. Hensmarized his view in this regard in
the following most often quoted statements: " thieidpian feeling for justice is the
basis of the Code. No rule in the Code violates faeling. The dispositions of the
preliminary draft prepared by foreign jurists weegected or modified whenever they
seemed contrary to it even when the foreign adsismnsidered them useful and
advantageous for Ethiopia. The most important aptisiiment of the Civil Code in
the area of persons, family law, property and digdicliability was clarity, rather than
to change the customary rules, to clarify theses;uio distil their essence and to unify
them on the basis of those which appeared mostmabke. Our goal was to end an
intolerable confusion and uncertainty by choosimg tule most in conformity with

the Ethiopian sense of justice and Ethiopia’s gge&s, economic and otherwise.™

Rene David thinks that the areas of faraly, tort law and property law of the Civil
Code are significantly influenced by the customames then prevalent in the
country. To the draftsperson, the only cases wherdid reject customary rules were
those that, in his opinion, would conflict with tlleemands of modern life in the
country and those that impede the social and ecmnpragress of the country. Rene
David was of the opinion that the active particgpat of influential and
knowledgeable person at the various stages of tdfication, e.g., in the
Codification Commission, in the Council of Minisseand in the two chambers,

assured the sufficient indigenization of the Cwdde.

There are, however, those who think thestomary laws were not given the place
they should deserve. They raise the following mifftcustomary laws then prevalent
were given proper place, why has the Civil Code got the acceptance of the
addressees some 48 years after its coming inte?ofithey think that defective
transplantation should explain the apparent absehéegitimacy on the part of the
provisions of the Ethiopian Civil Code. The othestjfication provided is customary
laws in Ethiopia were not sufficiently recordedgorito and in the course of the
codification process. Therefore, there was no siefiit information about the nature
and types of customary laws prevalent in the cqurithe other factor mentioned in

support of the position that there are reasonstmdbelieve that the Civil Code
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adequately included the traditional legal rules anstitutions is that the code
provisions themselves; there are few provisiongha Civil Code that assign some
roles to customary laws. Finally, the main jusation for the limited role assigned to
customary laws is the general policy stand of ttentgovernment. The basic policy
was to bring about legal unification via a genealification of laws in line with the
civil law tradition. Legal unification through wesh style codes was aimed at
facilitating the intended political unification, aasilation and integration of the
various groups in Ethiopia.

Rene David’'s Methods: Professor Rene Dattid drafter of the Ethiopian Civil
Code, argued that he included a number of customdeg. He stated that he used
several methods to do so. One method is incorporaiihe term ““incorporation™
refers to the direct writing of a given customamjerinto a code. He stated that he
incorporated customary rules if those rules mefalewing criteria. Incorporation of
custom took place when the custom was sufficiegéigeral as to be practiced by at
least a majority of the highland population, whiee tustom was not repugnant to the
natural justice which permeated that ultimate altharity, the Fetha Negast, when
custom was not contrary to imperatives of socia aonomic progress and when the
custom was sufficiently clear and articulate abeéacapable of definition in Civil law

term.

The second means the Professor used éargom for custom is explicit reference to
custom. Professor Rene David also stated that alepeovisions in the Ethiopian
Civil Code made an explicit reference to custom.

The third strategy the drafter of the CiRibde used was to give a gap-filling role to
custom. The idea was to state that whenever the dilent about a given issue,
custom might step in. Article 3347 is designed layphis role. Article 3347 (1)
provides that:

Unless otherwise expressly provided, allesulwhether written or customary
previously in force concerning matters providedifothis Code shall be replaced by
this Code and are hereby repealed.

123



The key function of the provision is to eap all customary laws that existed before
the coming into force of the Ethiopian Civil Cog®i¢r to May 1960) provided those
customary rules are in conflict with the provisimighe Code. From this, you should
notice the following points. First, this article adishes all pre-existing customary
practices if in clash with the code provisions. @gt; this provision impliedly says
that those customary practices that were in fofere the enactment of the Code
would continue to work provided they are not in ftichwith the provisions of the
Code. Third, this sub-article tells you that thare certain customary practices that
existed prior to the Code are written into (incogied in) the Code. Finally, the
provision in question does not say anything abbwlsé customary practices that
would come into operation after the coming intocéoof the Civil Code. These last
types of customary practices can fill in the gagfs by the Civil Code. So, Article

3347 (1) has two critical roles: repeal role and fiing role.

There are other provisions of the Civil Cabkaling with customary practices. These
provisions give a role to customary practices m dhnea of family law (Articles 507,
573, 577, 580, 606, 624, and 807-8), property lari¢les 1131, 1168, 1371, 1489,
1490, 1496-97 and 1363-67) and contracts law (12283(2), 2990(1-2), 2997(2),
3006(2), 3013(3) and 2116).

Fourthly, judges are permitted to attacht@musry meaning to disputable code terms.
You may, for example, look at Article 1168 of theviCCode. What is the meaning of

the term ““family " in this Article?

Rene David states that these four methagte \wmcluded to give space to customary
laws in the Ethiopian territory as they are foundbe consistent with the following
tests. As stated above, those customary rulesvbnaitd not impede the economic and
social progress of the country, those customargsrtthat would not be repugnant to
natural justice or equity and those customary rulest would be sufficiently
expressed in civil law terms were given recogniti®@o, you can say that the
generality test, the social and economic progress the repugnancy test and the

clarity test were employed.
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Assessors: An amicus curiae, literally meaifisend of the court, expresses the desire
to involve the grass root in the administrationustice. You can say that an amicus is
curiae similar to assessors. An amicus curiae &eminthat states that interested
individuals should be given a chance to participatéhe administration of justice.
The term “interested individuals™ is very brodtbr sure the term interested
individuals™ includes the parties directly affattdy the outcome of a given
litigation. The term also includes those individualho may not have a direct interest
in the final result of the litigation but are se®jito give information or any other sort
of assistant to the court or the tribunal examinangiven case. You can say the
concept of amicus curiea advocates for the padimp of individuals in the
administration of justice. You can say that therof individuals who try to influence
in the outcome of a given case play a role simdahe jury in the common law.( We
hope that you know the role of the jury in the coomntaw, especially in the United
States of America. Just for your information, Ire tbnited States of America, in
criminal litigation, some group of individuals paipate in criminal litigation and
they give a guilty or not guilty verdict after assmg the facts of the case.

Getachew's article)

In Ethiopia, amicus curiea was recogni2éoll can take the following examples of
the recognition of the institutions of the amicusiea. In the Zufan Chilot dignitaries
expressed their views before the Emperor had e¢pstord on the case. Article 19 of
the Administration of Justice Proclamation issued 1942 gave some roles to
assessors in the administration justice. Anothem®ple is the traditional roadside
courts. The roadside courts as the name suggesis bases by the roadside. Where a
dispute arose between two or more individuals, theyld approach an elderly
person, even a passerby, and ask him to settleat® Normally, it was customary
for the elderly person to rest by the roadside tidep to settle the matter. The
institution of the roadside courts was the praciicéhe highland parts of Ethiopia.
You can say that the roadside courts in Ethiopieeveggns of the desirability of the
participation of ordinary individuals in the adnstration of justice in the country.
Another example of the recognition of the concefpaimicus curiea is the current
Ethiopian Criminal Procedure Code. It is desiraiolaeproduce Article 223 of the
Ethiopian Criminal Procedure Code. The Article etat
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 The atbia dagnia shall whenever possible settlectoyjpromise all cases
arising out of the commission, within the local iisnof his jurisdiction, of
minor offenses of insult, assault, petty damagertperty or petty theft where
the value of the property stolen does not exceexiEthiopian Birr.

* Where the atbia dagnia is unable to effect a com@® he may sitting with
two assessors adjudicate on such offenses andmwction impose a fine not
exceeding 15 Ethiopian Birr.

* The atbia dagnia shall cause a record to be kepthwhmong others, shall

show the opinion of the assessors.

The participants traditionally in Ethiopia were yaie citizens who themselves did not
seek justice relief Amicus curiae. Before 1942 easers had had a big place in the
administration of justice in Ethiopia. Assessomrs suipposed to have no interest in the
outcome of a case in which they are involved witbsessors give important input to
the decision of a court. However, the opinions ss®es give do not bind the court;
the court may disregard such opinions. The invokmimof assessors in the

administration of justice is believed to incredse @acceptability of a judgment.

Review Questions
Part I. Choose the best answer from the giveices.

1. The test not used in assigning a space to casyolaws in Ethiopia in the codification

process especially of the Civil Code was:

A) Clarity test
B) The social and economic progress test
C) The repugnancy test
D) None of the above
2. The test (s) Professor Rene David, the prinaijpafter of the Ethiopian Civil Code,
used in including certain customary laws in andwog some other customary laws

from the Code was:
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A) The social and economic progress test
B) The clarity test

C) The repugnancy test

D) The sufficient generality test

E) All of the above

F) He did not use any test.

3. One of the following does not belong to the mdthProfessor Rene David, the key

drafter of the Ethiopian Civil Code, used to givepace for customary laws.

A) Incorporation

B) Express reference to customary laws
C) Gap-filling

D) Tools of interpretation

E) A,C&D

F) None of the above

Part Il. Answer the following questions.

1. Comment on the following quotation.

“...In Ethiopia, during the codification process,dification was seen as a process
intended to use the law as a tool for social ergging in order to improve the
development prospects of the country. In so datngas intended that the best out of
the external systems of law and practices that éragub appeared to have worked in
those societies would be adapted to the new saibepl milieu in Ethiopia.
Although the point of adaptation was stressed dm&l importance of infusing
Ethiopian traditions and culture into the law wasddjective, it was clear that those
who were responsible for the new codes were guidedthe keen desire of
modernization rather than by attempts to infuselitianal practices and values.
Indeed, “after a general meeting of the CodifiaatiGommission established to
oversee the codification, the expert then reticethé privacy of his workman, located

in Paris, to do the actual drafting...™
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2. Comment on the following text, which is the prnéde of the Ethiopian Civil Code of
1960. Your comments should focus on the objectofethe code, the aspirations of

the Emperor and the sources of the rules.

" The Civil Code has been promulgated by Us tina when the progress achieved by
Ethiopia requires the modernization of the legalhfework of Our Empire’s social
structure so as to keep pace with the changingmmistances of this world of today.
In order to consolidate the progress already aeklieand to facilitate yet further
growth and development, precise and detailed roiast be laid down regarding
those problems which do not only face the individdéizen but the nation as a
whole. The rules contained in this Code are inmmeny with the well-established
legal traditions of Our Empire and the principlesskrined in the Revised
Constitution granted by Us on the occasion of thieeBSJubilee of Our Coronation,

and have called, as well, upon the best systert@s\woin the world.

No law which is designed to define the righmsl duties of the people and to set out the
principles governing their mutual relations canrdwe effective if it fails to reach the
heart of those to whom it is intended to apply dods not respond to their needs and
customs and to natural justice. In preparing theil Code, the Codification
Commission convened by Us and whose work We haeetdd has constantly borne
in mind the special requirements of Our Empire ah@ur beloved subjects and has
been inspired in its labors by the genius of Etl@ogegal traditions and institutions

as revealed by the ancient and venerable Fethadsegu

It is essential that the law is clear and liigible to each and every citizen of Our
Empire, so that he may without difficulty ascertathat are his rights and duties in
the ordinary course of life, and this has been atshed in the Civil Code. It is
equally important that a law, which embraces aedhand diverse subject matter, as is
the case with the Civil Code, form a consistent amdfied whole, and this

requirement, too, is fully satisfied by the law,ielhWe promulgate today.

The careful preparation of this Code by thedification Commission and the
painstaking review which it has received in OurliBarent assure that this law will

achieve the purpose for which it is intended.
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3. Comment on the following text, which is thee@mble of the 1957 Ethiopian Penal
Code. Your comment should focus on the policy dbjes of the Code.

The codification of the principal branchddaw of any country is always a difficult
task, since it must be profoundly grounded in tfeednd traditions of the nation, and
it must, at the same time, be in keeping with asponsive to the influences, not only
juridical, but also social, economic and scientifihich are in the process of
transforming the nation and our lives and whichl wikvitably shape the lives of

those who come after us.

These considerations apply with particulalidity to penal legislation at a time
when, throughout the world, the expanding front@rsociety brought about through
the contributions of science, the complexities aidern life and consequent increase
in the volume of laws require that effective, yaghly humane and liberal procedures
be adopted to ensure that legislative prescriptioag have the efficacy intended for
them as regulators of conduct. New concepts, ndy pmidical, but also those
contributed by the sciences of sociology, psychplmd, indeed penology, have been
developed and must be taken into consideratiorhénedaboration of any criminal
code which would be inspired by the principleswdtice and liberty and by concern
for the prevention and suppression of crime, foe thelfare and, indeed, the
rehabilitation of the individual accused of crimunishment cannot be avoided since
it acts as a deterrent to crimes; as, indeed,gtheen said, “one who witnesses the
punishment of a wrong-doer will become prudentt will serve as a lesson to

prospective wrongdoers.

We have, therefore, taken upon Ourselvesrésponsibility of ensuring to Our
beloved subjects, both of the present and of theduthat the codification which We
are today promulgating is, in all respects, consbméth these high principles and

preoccupations.

To this end, We have personally directed IHi®rs and recommendations of the
Commission of Codification convened by Us threeryeao, after the completion of

many years of preparatory work, and which througthlbe ensuing period carried on
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its work at Our Imperial Palace. We have ensunatitheir concepts adopted as point
of departure the venerable and well-establishedl légditions of Our Empire as
revealed in the Fetha Negast and in subsequerdldeégn and practice, including
those customs and usages, which are common tatians. To this end also, We
have utilized these services not only of our masilifjed publicists and jurists, but
also those of the most distinguished jurists of @oatinent and the contributions of
the most significant systems of jurisprudence ia thorld today. All of these
contributions have been carefully assessed and Ibese adopted to the extent that
they respond to the particular needs of Our Empitd can be incorporated into
legislation so as to provide a fresh impulsiontie forces of progress, justice and
humanity. As We stated three years ago on thesamcaf the formal convening of
the Codification Commission: “Although Ethiopia icles what is, perhaps, the
longest-standing system of law in the world todade have never hesitated to adopt
the best that other systems of law can offer, ¢oetktent that they respond and can be
adapted to the genius of our particular institigion . However, ...... the point of
departure must remain the genius of Ethiopian lagalitions and institutions which

have origins of unparalleled antiquity and contiynii

It is in this sense also, that the wdlrkhe Codification commission has progressed
in the allied fields of criminal and civil proceduand civil, commercial and maritime
law. The penal code forms, therefore, but a @dttiough a highly significant part of
one integrated whole, itself conceived within tle¢ harger framework of the Revised
Constitution as granted by Us on the occasion efJibilee of Our Coronation, and
designed to serve and supplement in practice tjie rinciples of the instrument. It
has been Our constant aim that the primary re$dii® vast undertaking should be to
give reality and depth to the principles of humaghts contained in that historic

document.

On the issue of whether the codes adequatatgidered customary rules and
Ethiopian traditional legal institutions, Professtene David, the drafter of the Civil
Code made the following statements on differentasimns. Do you think that these
statements are consistent? As stated earlier dettsal the code incorporated those

customary rules and local traditions. The Profestaied that:

130



“'the Ethiopian feeling for justice is the basfsthe Code. No rule in the Code violates
this feeling. The dispositions of the preliminanaft prepared by foreign jurists were
rejected or modified whenever they seemed conttarit even when the foreign
advisors considered them useful and advantageoustticopia. The most important
accomplishment of the Civil Code in the area ofspas, family law, property and
delictual liability was clarity, rather than to aige the customary rules, to clarify
these rules, to distil their essence and to urlignt on the basis of those which
appeared most reasonable. Our goal was to endntaferable confusion and
uncertainty by choosing the rule most in conformiith the Ethiopian sense of

justice and Ethiopians interests, economic andraike. "

On another occasion, Professor Rene Davide: "Like the Soviet Union and co-
communist countries, although with another ide#hidpia and a number of African
countries are presently in a revolutionary perihile safeguarding certain values to
which she remains profoundly attached, Ethiopiahessto modify her structure
completely, even to the way of life of its peop&onsequently, Ethiopians do not
expect the new code to be work of consolidatiog, rttethodical and clear statement
of actual customary rules. They wish it to be agpam envisaging a total
transformation of society and they demand thathHermost part, it set out new rules
appropriate for the society they wish to create.™

In his view, customary law was not stablaswot really jurisprudential, and differed
greatly from place to place. He argued that it wasponsible for Ethiopian

underdevelopment. Thus, “Ethiopia cannot wait 8000 years to construct in an
empirical fashion a system of law which is uniqoeitself, as was done... by the
Romans and the English. The development and mizé¢ion of Ethiopia necessitate
the adoption of a “ready-made” system; developnser modernization force the
reception of a foreign system of law in such a nesires to assure as quickly as

possible a minimal security in legal relations.
Do you think that dualism (existence of modern amah laws and traditional

criminal laws) features the Ethiopian criminal lasystem? Do you think that

traditional criminal laws should be accommodated?hat extent?
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6.

State some factors which necessitated the revigiotihe 1957 Revised Penal
Code.

Is it sound to conclude that the state criminal laithiopia sought to replace the
multiple traditional criminal justice systems, ot feudal and capitalistic relations
between 1931 and 974, to primarily safeguard sietiaiterests between 1975 and
1991, and then back to the protection of individoratapitalist relations after 19917
Is it also sound to conclude that the attempt ef skate criminal justice system to
replace the traditional criminal justice systems hat yet met with success?

Do you agree with this: Another point that shoutd be overlooked is the Penal
Code’s failure to acknowledge the grave injuried anfferings caused to women and
children by reason of harmful traditional practic8arely, the Constitution guarantees
respect for the cultures of peoples, but it does Imattress up those practices
scientifically proven to be harmful. It is alsoifatto issue a law that does not have
the trust and support of the people for it usuediyains impracticable. But it is well
recognized in the philosophy of criminal legislatithat the legislature should by
adopting progressive laws at times, educate andegtiie public to dissociate itself
from harmful traditional practices.

S.2: Customary Laws Versusthe Rights of Women in Ethiopia

In the previous section of this unit, youdséd the relationship between customary
laws and code in Ethiopia. For several decadesothhas implemented western
styled laws through centralized legal institutidimst have aggravated the exclusion of
women. The result is that most women continue tgdyerned by customary or
religious laws and practices, which are stagnantjaied, and constraining. The
present section argues that the approach undeigad reform needs to shift, if law
is to be used as an instrument for facilitatingaunsble and equitable change for
women. Legal reform, in the area of personal refestihips, must move away from an
approach that involves the top-down imposition @fms considered beneficial for
progress (a norms-based approach), and shift tosvardre participatory approach
that will support a process whereby men and wonaarhave a say in the choice of
applicable norms (a process-based approach).

3 Taken from the preamble of the Criminal Code of &ifd (Proc. No. 414/2004.
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In this section, you should be able to:
» Discuss process-based approach to tackling distailoiy customary
practices.
» Discuss norm-based approach to tackling discrimomyatustomary practices.
 Evaluate the norm-base and process-based approathesackling

discriminatory customary practices.

Background: In 1960, Emperor Haileselassigoduced a new civil code that
radically challenged gender relations under custgnie@ws and ushered in a new
legal regime governing personal relationships. Uyde this legal reform was a
modernist approach that sought to revise custoniaws and impose norms
considered universally beneficial and conducivedonomic and social development.
The new formal legal system attempted to sweep awaih the stroke of an
emperor's pen, the complex system of customary taatshad governed the personal
lives and relationships of Ethiopians for many ceiet. In the other eastern African
countries, the colonial powers had hesitated tasepsuch broad-ranging revisions to
customary laws. Nevertheless, they irrevocably armgphificantly affected gender
relationships and customary institutions by regotaticcess to the most important
household resource-land. The role of land was rmetily embedded in the social
and economic lives of most communities in thesentiees, and was radically
different from the role it played in the west. EvEmperor Haileselassie's direct
challenge to customary institutions through theilC&@ode was unable to truly
influence customary laws in the way that intervemtin land-administration matters
did in some other countries. Far-reaching changgsersonal laws derived from the
introduction of new centralized systems, which aept the authority of lineages and
other similar communal enclaves with the authasitya state-controlled agency. With
the advent of colonialism, legal constitutions graty introduced new norms,
centralized legislatures promulgated laws, extemns#thorities such as the police
enforced the law, and impersonal agencies sucudag$ and magistrates interpreted

and applied the law.
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The use of law as a tool for social develeptris nowhere as clear as in the attempts
of Emperor Haileselassie. Driven by an urge to maide his people, he promulgated
the Civil Code of Ethiopia in 1960, which attemptecharmonize laws and provide a
uniform system of administration. His foreword teetCivil Code explains: “~"The
progress achieved by Ethiopia requires the modatioiz of the legal framework of
Ethiopia's social structure so as to keep pace thi¢ghchanging circumstances. To
consolidate the progress already achieved and dititdge yet further growth and
development, precise detailed rules must be laghdo ™ The intention was laudable.
Before the 1960 Civil Code, each of the diverseaietigroups within Ethiopia applied
its own laws to its own people. Muslims administethe provisions of the Sharia;
Christians applied the traditional legal code, loe Feteha Negaast. In Gambella,
Beninshanghul, and the southern regions, large epusndif groups practiced customs
and traditions different from those of Muslims dnr(Stians. The Civil Code adopted
a rigid view of customary laws with the intent @afrinonizing the diverse and mostly
unwritten customary rules into a set of predictadahel written legal provisions. It
invalidated customary and religious laws as fathey related to personal matters
governed by the Civil Code, and introduced far-néag changes by imposing norms
that were hitherto alien to large sections of tle@ytation. Ethiopia's reform went
further than in other countries. It adopted a umifaccode of personal laws for all
Ethiopians, ignoring differences in religious prees. This type of legal reform has
eluded many governments, including those in Kefgzania, or India. In matters
related to gender, the Civil Code maintained aerégting dichotomy. On one hand, it
gave women economic rights that were far greatan those enjoyed by women in
industrialized countries in the 1960s. On the otieard, it preserved the social status
of Ethiopian wives as subordinate to their husbantie Civil Code tried to ensure
greater equity in the allocation of economic researwithin the typical household.
For example, both sons and daughters inheritegriygerty of their parents equally
when there was no valid testament. Married womea abtained significant rights to
and control over household property. The concept'adimmon property” was
introduced, covering all property that was obtairi®d either spouse during the

marriage.

All property was presumed to be common sstene of the spouses proved that he or

she was the sole owner. Salaries of either spowse @also declared to be part of
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common property, and the wage-earning spouse wagedlio account for its use to
the other, providing considerable advantage to wome context in which men were
the primary wage earners. The Code gave spouses egjuts to common property
both during and at the termination of a valid nage.

Despite these progressive provisions,Ghil Code explicitly conferred the status
of head of the household on the husband. The hdsh&as presumed to be the
primary manager or administrator of common housklasisets and resources. The
Civil Code also formally reiterated the culturaligcribed, gender-based division of
household labor, requiring women to perform all $ehold duties when the husband
could not afford servants. Some of the above-maeationorms were not necessarily
inconsistent with codified laws of the time in atlveuntries. Although the 1960 Civil
Code changed a number of discriminatory provisiongthiopia's customary laws,
dispute-resolution processes were surprisingly Bepentralized and traditional as far
as they applied to personal matters. Disputes moati to be settled through the
traditional form of arbitration arranged at the uest of the disputants, and the Civil
Code maintained this mechanism. Each party to tkeute could select his or her
arbitrator (shimagele), and the decision was pewipbintly by the arbitrators along
with a third neutral arbitrator. In the case of naye-related disputes, the witnesses
to the marriage were expected to act as arbitratgupeals against the arbitrators'

decision were possible in limited cases.

This preservation of the traditional procesdispute resolution ensured that men
and women continued to have access to a wide @gethods for resolving their
disputes. Maintenance of the traditional dispusshation system made
implementation of the Civil Code more difficult,\Wwever. Although well intentioned,
arbitrators in the traditional system were notrteai in law and often had little or no
knowledge of Civil Code provisions. They continuedapply customary rules to
settle disputes, although these were invalid 4f@&0. In addition, these arbitrators
traditionally were respected men who tended togtegie customary practices and
customs because they were ignorant of or did notempate the new norms. The lack
of legal literacy among women also meant that womere unable to enforce or
enjoy their newly conferred rights. In fact, evenlee formal level, there seems to

have been an informal understanding of the apdkdalw. If a case was brought to
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the Sharia courts first (which had authority tdlsedisputes among members of the
Islamic community), the dispute was settled acewydo the Sharia. If the case was
brought before the Civil Courts, Civil Code prowiss were applied. The Revised
Family Code, which came into force in 2000, hasaeed provisions in the Civil
Code, which discriminated women. (The Revised Fa@dde applies in Addis
Ababa City Administration and Dire Dawa Adminsitvat Council. The following
regions have since 2000 have passed their respdatinily laws, which are
compatible with the FDRE Constitution. These regiare: Tigray, Ahamara, Harari,

Oromia, and Southern Nations, Nationalities andoRs0 Region,)

The FDRE Constitution and Personal Laws: El@opian experience questions the
effectiveness of a centralized legal system to gkewchange in personal relationships
in contexts where social relationships are not utitke control of external authorities.

It raises serious doubts about the suitabilityropasing norms that are based on a
vision of society not shared by those affected g kw, unless preceded by a
participatory consensus-building process or accomepdaby committed and, perhaps,

high-handed methods of implementation. It also alestrates what has been the
experience of many other countries-that addresseigcted aspects of substantive
discrimination in the law without addressing issteated to the structural aspects of

law enforcement and dispute resolution is an iréiffe means to legal reform.

In Ethiopia, the law seems to have steppealydrom a centralized legal framework
in personal matters, an approach that was evidaettia 1960 Ethiopian Civil Code
and one that characterized the colonial and pdst@ era in other eastern African
countries. The new approach complements the arabitidecentralization of
administrative, legislative, and executive powersing implemented in these
countries, and is in line with traditional legakiitutions and processes. A second
characteristic is a movement away from the impasitf norms in personal matters
and a greater recognition of the validity of diffgy norms in personal laws. Within
this framework exists a clear shift toward greamsphasis and deliberation on the
processes rather than on the norms. The focus sielres on providing transparent
and participatory processes through which both areh women can be involved in

determining the applicable norms, rather than tresgiption of norms by some
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external authority. Ethiopia's Federal Constitut{®@895) takes a step away from the
1960 Civil Code that invalidated the application @istomary laws to personal

matters. Given the difficult and emotionally chatgedebates on the issue of
customary and religious law, the government chaseadopt a process-based
approach. It articulated a broad paradigm for gepgsice in conventional terms of

gender equality. In recognition of religious andtaal diversity, however, the

Constitution also adopted a process-based approadealing with personal laws.

This approach permits parties to settle a dispetated to personal matters by
applying customary or personal laws, provided altips agree. For example, a wife
could agree to settle a dispute under customarg,lawshe could seek to settle the
dispute under the principles of the Civil Code lifose customary laws appear
unfavorable. This process thus provides a ranggptidns for consideration according
to the situation and context within which the digmis reside. It permits women to
choose the least-costly option in terms of persataius and standing within the

community, and also caters to both the educatéel aatid to poor rural women.

Merits of the Process-based Approach ofRRRE Constitution: This process-based
approach permits a range of norms to be applietthéodispute, and is focused on
ensuring that both parties participate in the selerof these norms. It permits women
to participate meaningfully in the resolution oéithown disputes, and allows them to
choose the option that is least costly or damaginterms of personal status and
standing within the community. Through this proaequhe Ethiopian legal system is
responding to different women's interests. MostezasAfrican women live in rural
areas and are not necessarily ready to or capébleserting equality with their male
counterparts in any meaningful way; for them, tbeia costs may simply be too
high. Economically independent women, however, rbayready to assert their

equality in matters related to the home.

Risks of a Process-based Approach: A puyredgess-oriented approach would ideally
have little influence over the final norms that amdected. The selected norms may
therefore not be consistent with the popularly pte@ principles of gender justice.
Second, a process-based approach, as in Ethigmape& gender-sensitive only if
women's voices can be heard in the process. Stisadrical, and other extraneous

factors often discourage the participation of wonmerthese processes-particularly
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rural women. In addition, communities or countr@&s no longer homogenous groups
of tribes or clans that have shared centuriessibhj and culture. The fear is that the
dominant voices will be those of men and that agse-based approach may be used
to legitimize a failure to protect women's intese§these risks arise from the fact that
women's interests are often not identified or adergd in preparing laws. In addition,

few groups can represent women, in particular, pamnen, effectively.

In the third place, access to informatséond knowledge is a critical aspect of the
process-based approach; all participants must nrdkemed choices based on an
understanding of the relevant information. When wanin Ethiopia agree to be
subject to the application of more discriminatonstomary laws and provisions, for
example, they should do so with full knowledge lidit options. If the process-based
approach to customary laws is to succeed effegtimad equitably, both men and
women need to be fully informed of their choiceslemEthiopian law in determining
which norms should apply to them. Men alone shomtd make such critical
decisions. In Ethiopia, a process-based approaghemiail the risk of not providing
women with proper access to relevant informatitveyeby constraining their search

for equity.

Review Questions
Answer the following questions.
1. Explain a norm-based approach developed to mditai discriminatory customary

practices.

N

. Explain the processed-based approach developelthtinate discriminatory customary
practices.
3. Do you think that under a process-based apprdechiminatory personal laws might
be applied? Why? What about under a norm-baseapip?
4. List the demerits of a process-based approach.
5. What are the merits of a process-based approach?
6. What is the position of the FDRE Constitution relation to gender insensitive

customary laws and practices? Cite provisions.

~

Identify the position of the Ethiopian Civil Cedn relation to gender insensitive

customary practices. Cite provisions.
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S. 3: Some Selected Customary Laws Versus Humanmtssiig Ethiopia

This section, except with a little adjustmastbased on an article entitled “"Homicide
in Ethiopia...” published by Professor Dolores A.nbdgan and Ato Getachew
Assefa. We have reproduced this article since iansinstructive one; it vividly

describes the relationship between customary lastaste and human rights in
Ethiopia. Besides, the article describes four agusty practices especially in the area

of administration criminal justice.

In this section, you should be able to:
» Describe some customary practices in relationitoioal justice.
* Examine the commitment of the Ethiopian governnterdustomary laws and
human rights.
» Evaluate some selected customary practices inghedf modern laws.
» Discuss the point of views of communities in mamtay certain customary

practices.

Introduction: Ethiopia enjoys a rich hergagf customary law systems. There are
more than sixty such legal systems in Ethiopia, esooh them operating quite
independently of the formal state legal system.r@fae two reasons for the relative
autonomy of Ethiopia's customary law systems. k&rghat the state's resources are
insufficient to extend the state legal system terg\corner of its empire. Second is
that the Ethiopian government has a real commitmenthe preservation of the
customary law systems within its boundaries. Thadpian government also has a
commitment to establishment of the rule of law ithigpia, in the conventional
nineteenth-century European meaning of the termcehtral attribute of that
nineteenth-century European rule-of-law model esribtion of a unitary legal system
generating uniform legal rules from a central statthority. Another attribute of that
sort of rule of law is the guarantee of protectfon individual rights, today better

known as human rights.

Tension exists between the Ethiopian govemifsa commitment to the concept of

uniform legal rules throughout its territory, indlag rules protecting human rights,
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and its commitment to preservation of the Ethiopcarstomary law systems. The
Ethiopian Federal Constitution of 1994 guaranteesdepgtion for a broad range of
human rights, incorporating by reference the majdernational human rights

covenants signed and ratified by the Ethiopian gawent and repeating, verbatim,
the language of the most important rights. Theestanstitutions tend, on the whole,
to mimic the federal constitution in this regardheTcustomary law systems, however,
deviate in at least some ways from the norms setyphe federal and state
constitutions. The tension between the customasysgstems and the statutory and
constitutional norms of the Ethiopian governmennisst clearly seen in the rules and

practices relating to the crime of homicide.

The Federal Penal Code, written in 195@w(meplaced by a new criminal code in
2004), established rules uniformly applicable tlglwaut the geographic confines of
the Ethiopian state. Cases of homicide are ded#it lmj the sixty Ethiopian customary
law systems. In such a situation, the classicabpesn goal of total certainty in the
law, especially the criminal law, must necessaliy reconsidered. The nineteenth-
century model of uniform legal rules, expresseddoge and uniformly applied
throughout the country, is not viable in large nauilitural nations such as Ethiopia.
Ethiopia is a vast and multi-ethnic nation. The erodEuropean-style legal apparatus
of the state, established in the mid-20th centhag only recently been extended to
the more distant regions of the country. In thasgians, the norms of behavior that
govern the taking of human life, and the procedtines surround its sanctioning, are
not those established by the (1957) Ethiopian PEnde and the Ethiopian Criminal
Procedure Code, but rather the norms and proceddirt®e ancient customary law
systems of the Ethiopian peoples. Even in regitias for more than two thousand
years have formed the nucleus of the Ethiopiare stayalty to customary law norms
and procedures continues to frustrate enforcentetiieomodern criminal law and to
fuel dissatisfaction with the government's systémrioninal justice.

Some Attributes of Customary Laws: A few gafigations about the customary law
of homicide in Ethiopia are in order. First, theital outcome of customary law

homicide procedure is that the slayer is freedhigygayment of compensation to the
families of the victim. In other words, the slagkres not encounter any loss of liberty

as a penalty. Once the amount of compensationitgsqa in full, the offender can
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engage himself in day-to-day activity as thoughmg has happened. He is not to be

put behind the bars as is the case where the wnt&onal laws apply.

Second, there are variations as to the atmand mode of payment from one group
(culture) to another. The slayer may be requiregay in compensation as many as a
couple of hundreds heads of animal beginning witme&ls down the line to cattle,

sheep and goats.

Third, since the amount of compensatiorbéopaid is extremely high, the slayer
cannot pay it all by himself. It, therefore, is onkthe principles of the law of
homicide that the offender will be assisted by ¢len, the members of which will
contribute as much as they can to the full amounthe compensation fixed as
payable. Responsibility for homicide is thus faalilrather than individual. Fourth,
the amount of compensation to be paid sometimésrsliin the event of the homicide
of a woman and that of a man. Among peoples adi¢airthis principle, the life of a
woman is compensable with approximately fifty pentcfewer heads of animals than

the life of a man.

Homicide in Ethiopia: This topic presents ttustomary law systems of the Amharas,
the Gumuz and the Somalis as they relate to homjitite behavioral norms of the
Amhara people resulting in revenge killings, thof¢he Gumuz resulting in sorcery
and status killings, and those of the Somalis tegpin the forced marriage of female
children and the systematic devaluation of theslieé women are examined, as are

the responses of the respective customary lawrsgste these practices.

Revenge Killings Among the Showa Amharanylathnic groups in Ethiopia follow
the practice of revenge killing. Traditionally, arhicide by one Amhara against
another was to be revenged by the victim's fammlgt by local authorities and
certainly not by the distant royal government. Téeenge killing by a male relative
of the victim (the blood avenger, or dem-mellaslasywmore often than not, directed
not against the perpetrator, who had fled to thedsoor mountains, but against a
member of the perpetrator's family who had nothiongo with the original killing. A
male relative of the new victim would then be expddo avenge that victim's death,

and a blood feud lasting many years would follolwe Than who avenged his family,
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a blood avenger, was seen as fulfilling a moral sodal obligation and was honored
by his family and by the society in which he livBthese norms of conduct are still
adhered to by Amharas in rural settings. The emiys from this vicious cycle were,
and at times still are, the conciliation procedteewn as erq and shemgelena. Erq,
meaning conciliation, and shemgelena, meaning regbeciliation or mediation, are

terms often used interchangeably to denote settleaia dispute between families.

The goal of these processes is an endomdldtting and restoration of peace to the
community. Technically speaking, the term erq stidad used only when a settlement
process is commenced under the authority of théogtm Orthodox Church. Erq
commences when an offender who has been in hidirige forest or in a far-away
village decides, for whatever reason, to returnhit® community to engage in
mediation with the family of his victim. Such awat may occur shortly after the
initial homicide, or only after many lives have heeken in a blood feud involving
all adult male members of the extended familiethefvictim and the offender. In erq
the offender seeks sanctuary in a church and timgschurch bell to announce his
presence. Clergy and senior members of the chumetmznity respond to the sound
of the bell by going to the church. The offendartasks their intervention and seeks

their services as conciliators.

The next step is the commencement of theoeshemgelena conciliation process. It
should be noted that it is the offender, his fapolythe family of the victim that must
initiate the process. Unlike modern State crimipatice systems, customary law
systems are generally not self-initiating. They trhestriggered by the individuals or
the families involved. Shemgelena and erq mergh thié selection of three to five
well-respected members of the community to act @scitators. These persons,
known as shemagles, convene a hearing in a pulslee ptake testimony and hand
down a judgment. If a case is brought to shemgelemmaediately after the initial
wrongful killing occurs, the multiple homicides family feuds can be averted. Even
after family warfare gets underway, it can be birdug a halt by shemgelena. The
shemagles are usually elderly men, though youngam and even occasionally a
woman have been known to fill this position. A sigetena proceeding terminates in
an order for compensation (guma) to be paid byffender's family to the family of

the victim. The purpose of shemgelena is to regieexe and order to the community,
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not necessarily to punish the individual who peigted the crime. The applicable
Amharic saying is "Blood dries up through recoratibn.” In pre-modern times, the
shemagles could authorize the family of the origwatim to kill the perpetrator

themselves if the perpetrator could not pay theodblanoney ordered by the

shemagles.

Nowadays the only remedy which the shemaglesuthorized to impose is the blood
money. Examining the shemgelena proceeding from pespective of modern
criminal justice norms, it appears at first glaticat the customary law processes are
defective. Achievement of the purposes of the arahisanction, as they are
understood in modern western legal systems, isstlmbolly absent. A human being
has been killed and yet the only response of thetoouary law is to order the
offender's family to pay financial compensatiorthe victim's family. The family of
the killer pays blood money to the victim's famignd the killer walks free. A life has
been arbitrarily taken, in violation of the appbéa universal human rights norm, and
yet the Kkiller is not punished, at least not insofé& the term "punishment" is

understood among jurists trained in the civil lavd @ommon law traditions.

Where the killing has been a revenge killimgt only does the slayer go free, but he is
honored by his family and community for the killihg has committed. Arguably, a
criminal sanction in the form of a fine has beempased, but it has been imposed on
the family of the offender(s), not on the indivilwdfender. The deterrent effect of
the fine on the specific offender and on the memlwérthe general community is
minimal to non-existent. The same minimal to nors&nt impact holds true for two
other purposes of the criminal sanction: incap#oitaand rehabilitation. The precise
dispute that was before the shemagles may havedetted, but the killer(s) will kill
again, the next time that their Amhara sense ofiljatmonor dictates that blood
revenge is required. The same is true of other neesnbf the general community

whose sense of honor may in the future militat@vor of homicide.

The only function of the criminal sanction ttHaas arguably been served by the
customary law settlement proceedings is that oifigion, assuming that the victim's
family feels avenged by the receipt of compensafiwam the perspective of modern

Western criminal law, the Amhara customary law elystioes not carry its burden of

143



preventing its people from arbitrarily taking eacther's lives. The result of this
customary law proceeding did not and does notfgatie applicable human rights
norms. From the perspective of modern internatitwahan rights law, the Ethiopian
state that tolerates this system is not carryirg burden of protecting the

internationally recognized right to life of its gde.

At the end of the first quarter of thel2@entury, the modern Ethiopian state began
to prosecute homicide in state courts. First in Btkiopian capital city of Addis
Ababa, then in a few regional capitals, criminadgacutions were brought against the
dem-melash, the blood avengers. Blood avengers wmreicted and sentenced to
imprisonment under the 1957 Ethiopian Penal Codéfirét, this state intervention
proved ineffective in bringing blood feuds to athdlhe relatives of victims on both
sides of the fence did not feel that imprisonmdrthe killer relieved them from their
traditional duty to seek vengeance through homici@mnly the payment of
compensation by the killer's family could relievem of their duty to exact revenge.
Thus, for many years the state's imposition ofdheinal sanction lacked deterrent

effect.

In recent times, however, progress has beafenmmany Amhara regions: consistent
prosecution and punishment of killers on both siofellood feuds have increasingly
proved to be capable of deterring follow-up reveRdkéngs. However, in outlying
rural areas, the ethos of private revenge stildfidway. At times the state is still
unable to prosecute. At other times, it prosecates convicts, but imposition of the
criminal sanction proves ineffective to halt theadly cycle of revenge. Because the
relatives of the victim are neither compensated neconciled, through shemgelena
and erg, with the killer's family, the male rela&svof the victim are not freed from
their moral and social duty of exacting revengeuslithe offender, who in modern
terms has paid his debt to society by serving timgail, is still, on his release, a
target for homicidal vengeance at the hands oféladives of his victim. The blood

feud continues.

The Ethiopian state should be applaudeditkorefforts to bring its people into
compliance with modern norms relating to respectlie right to life, but faulted for

an overly simplistic approach to the problem. Indiial prosecutions and punishment
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are indeed necessary to achieve the specific andrgledeterrence of homicide
required by international human rights norms anrel phovisions of the Ethiopian
Constitution of 1994. On the other hand, the zeabdernize has resulted in the
destruction of traditional practices that were hygéffective in their own way. The
traditional Amhara erq and shemgelena proceedirege,vand probably still are, far
more successful than State proceedings in rest@aage to the community as a
whole. A culturally sensitive approach to the um@dde Amhara custom of revenge
killings, one that preserved the traditional custoyriaw processes, might have saved

many lives. It still could.

Sorcery Killings and Adventure Killjg Among the Gumuz: Although the
Gumuz lands are said to have been part of Ethisipiee recorded human memory,
the administrative apparatus of the state was detémo the Gumuz only in the late
19th century, in the time of Menelik Il. The Ethiap state administration was
strengthened under Haile Selassie for purposesligcting tribute and revenue, but
not for purposes of settling disputes among thepleedJse of the state courts by
some of the Gumuz first began in the mid-1970'seuritte Derg (the military
government that deposed Haile Selassie). In 199&, ai the state courts by the
Gumuz increased dramatically, for members of then@uethnic group were hired to
act as administrators and interpreters and thughéofirst time, the Gumuz could use

their own language.

Still, however, the state courts are usely as a last resort, when settlement under
the customary law has failed. Both the Gumuz pe@pld the state administrators
prefer that a case should be settled at custonaavyifl possible, for settlements at
customary law bring peace, whereas judgments irstite court do not. Further, the
Gumuz people present special problems of legabiate®n because their behavioral
norms regarding homicide diverge radically from soof the rest of Ethiopian
society. Perhaps it is also for this reason, a$ agebut of a preference for amicable
settlement, that the representatives of the Ethiopstate have tended to cede

jurisdiction over these cases to the Gumuz custpifaar system.

The information about Gumuz behavioraknms relating to homicide and the

correlative customary law processes of the Gumuplpeis conflicting and unclear.
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Central issues as to which there is a lack of tylaare Gumuz behavioral norms
relating to sorcery killings, the procedures emptbypoy Gumuz elders to deal with
homicide, and the distinction drawn under Gumuztamsry law between Kkilling
non-Gumuz people (traditionally permissible) anting Gumuz people (in general
impermissible). Extensive fieldwork by legal anthotogists is required before any
informed attempt to incorporate the little-knownr@ue customary law system into
Ethiopia's formal legal system can be begun. Wh##sé caveats, the information in
our possession concerning Gumuz behavioral nortasmg to homicide is set forth
immediately below. There are three major typesarhicide in Gumuz society: 1) the
standard killings which are found in every society;status or "adventure” killings;
and 3) sorcery killings. Status or adventure kjirare directed by the Gumuz against
non-Gumuz strangers to their community. Thesenigliseem to be a cross between
revenge Kkillings pursuant to a very ancient bloeddf and killings for purposes of
improving social status. Adventure killings of nGumuz men are not penalized nor
dealt with in any way by the Gumuz customary lawtem. In fact, such killings are
tacitly encouraged as proof of manhood and staw@swaarrior. Sorcery killings occur
when a group's Gafia, who is a sort of priest, édreahd witch doctor combined,
identifies a person as a witch who has caused ¢aéhdof one of his patients. The
male members of the deceased's family are thencesgdo kill the witch. All
homicides except sorcery killings can trigger regeeRillings and a subsequent blood
feud between the families or clans involved. Sordellings do not trigger revenge
killings because they are accepted as justifiech dwe the family of the murdered

"witch."

Settlement of intra-Gumuz family feuds generatedhibynicide is done by elected or
appointed "go-betweens" or conciliators who arramgettlement and then pronounce
it before the assembled male members of the fesnilie clans involved. The
settlement procedure is commenced at the requesteodf the families involved. As
in the case of the Amhara, the elders of the coniiywo not themselves initiate
proceedings. They wait for a request for intervamtfirom a member of the families
involved. The procedure for settlement varies atiogr to the social or relational
distance between the killer and his victim. If #ier and his victim are members of
the same family, the matter will generally be dregpypNo request will be made to the

elders for initiation of settlement proceedingat&ments from Gumuz informants are
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in conflict as to procedures where the killer amdvictim are from different families.
One version, probably the most reliable, has it tmempensation must be arranged.
Non-Gumuz sources of information have stated thétd killer and his victim are
from different families, the conciliators will amge a payment of compensation in the
form of cattle and the banishment of the killer fme years. If a cycle of revenge
killing has commenced and the number of deathsnexjual, the go-betweens will
usually arrange for the side with the fewer de&bhgive a young girl and three cattle
to the other family. It is not clear whether thel g8 intended for marriage, thereby
serving to conciliate the warring families, whetlsee is viewed merely as an item of

valuable property, or both.

The weight of authority among our sources iat#is that the Gumuz customary law
mechanisms for dealing with intentional homicide amilar to those of the Showa
Amhara. As in the Amhara system, compensation i Imathe family or clan of the
offender to the family or clan of the victim. Thugjminal responsibility is seen as
collective rather than individual. The offender,jmshe Amhara system, goes free.

If the Gumuz procedure is indeed similar toAmehara procedure in these respects, the
Ethiopian representatives of the modern state wdaldell to learn from the Amhara
experience. Substitution of a state legal processigded to impose criminal
punishment on the individual offender will not nesarily end the cycle of revenge
killings.

Review Questions

Answer the following questions.

1. Can you draw the distinctions between crimingtice system under customary law
systems and under the modern system?

2. Can you tell the perspectives behind the custpmpieactices of revenge killing, status
killing, and witch killing and devaluation of womerlives discussed in the first part
of this section?

3. Has the Ethiopian government taken concretessieth the view to eliminating the
customary practices discussed in the section?

4. Discuss the common attributes of the customeagtizes discussed above.
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5. State five justifications why the Ethiopian gowaent is currently constitutionally
committed to the recognition of certain customany bystems in its territory.

6. At present, there are sufficient reasons whyBtigopian government cannot recognize
every customary law systems that exist in itstnyi Argue for or against the idea of
this statement.

7. State the reasons why the Ethiopian governmaatdpted for the co-existence of
human rights and customary law systems.

8. Article 9 (1) of the FDRE Constitution states part that "Any law or customary
practice...that contravenes with this Constitutioallshave no effect. = Article 91 (1)
of the same provides that "Government shall hagedthy to support, on the basis of
equality, the growth and the enrichment of cultuaed traditions that are compatible
with fundamental rights, human dignity, democratiorms and ideals, and the
provisions of the Constitution. ~ Give a comprelesmsomment on these provisions.

9 Ato Abebe Hailu is a teacher in an elementantyo8l in Debre Markos town. He has
been living happily with his wife Taitu Yilma andidir 3 years old daughter in a
house he built a few months ago. One Monday eveflag. 13, 2002), he came
home with candies and chewing gums eager to sedaughter’s face filled with
smile and joy when she finds out what her dad lmasdght her. He arrived home and
started calling his daughter’'s name. But there m@asign of Bethelehem anywhere.
When he entered his bedroom he found his daugyitey bn the bed and part of her
dress stained with blood. He could not believedyiss and started shouting. His
wife came in and asked him what the problem washenTshe told him that
Bethelehem was circumcised at 2:00 p.m. that ajterraccording to the custom of
the area. She further said that W/o Kebebush Taest#ra woman who performed the
circumcision has also said that the ritual will rmaBethelehem a disciplined and
respected girl. Some neighbors of his also told that they have witnessed the
circumcision not only of his daughter but alsolodit own daughters and further said
they were proud of that. They also admitted that/thave helped W/o Kebebush by
holding the child’s legs and hands.

However, Abebe, so upset with what happened ta&ighter, went to the police station
of the town and accused his wife, W/o Kebebushtaedhree neighbors. The chief
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police officer finalized the investigation and séme file to the public prosecutor of

the Zone. Commetit.

Sentencing Practices Among the Somali: Althouthe homicide settlement
proceedings of the Somalis are highly developed gine rise to many of the same
issues as those of the Amharas, it is the sentgnmiocess that we have chosen to
address. Discrimination against women is built itite structure of Somali culture
and Somali criminal sentencing. The Somalis are,tlm whole, Muslims, and
themselves attribute certain of the discriminataspects of their legal system to their
Islamic religion. The Somali people live in the EaBs outlying regions of Ethiopia.
They are, by tradition, mainly pastoralists. Themditional legal system is very
highly developed. The degree of penetration of modi&hiopian written state legal
norms into Somali legal culture is minimal. Althdughe central Ethiopian
government purports to apply its laws, including thenal Code of 1957, to the
Somali Region, and has provided the Somali regiath & regional government,
regional courts, and regional police, the courts faww and far between, the police
stations exist only in regional centers, inaccdegiall but the wealthy few, and both
the courts and the police are woefully understaffadther, a significant percentage
of the civil servants who staffed these institusian the past were not of ethnic
Somali origin. The traditional Somali customary laystem, in contrast to the formal
legal system of the modern Ethiopian state, isyfataffed, by Somalis, and easily
accessible to all. In short, the Somali people seereason to replace their own
sophisticated customary law system with the, tonthéysfunctional legal system of
the modern Ethiopian state. The stark contrast éatwhe efficiency, accessibility,
and staffing of the two systems and the relatitsfsation of the Somali people with
their own customary law has in no small part ctwiied to the current delegitimation

of the national and regional state legal systems.

The sophistication of Somali customary lawséen in its two-tiered system and its
clearly articulated subject-matter divisions. Thiaberate customary law of the
Somalis, known as xeer, is categorized as Xeer rBorand Xeer Dulnimo. Xeer
Donimo regulates the rights and responsibilitiespafticularized subsets, such as

4 This case was taken from an exam prepared by Atw&amlak G/Girogis in 2005 for students Legal Efait
the Faculty of Law, Ethiopian Civil Service Colle@m file with the authors)
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clans of the Somali people, governs relationshiplkinvthe clan, and regulates quasi-
contractual relationships between neighboring clamsuch matters as allocation of
shared natural resources. Xeer Donimo binds ordy ginoup of persons which has
created it. Xeer Donimo is said to be dynamic amahging from time to time. Xeer
Dulnimo, on the other hand, consists of the rulest tapply to the whole Somali
people. Thus, the rules applicable to homicide),(dioral injury (dalliil) and bodily
injury (qoon) are to be found in Xeer Dulnimo. Atie corresponding compensations
or blood money payments, respectively, are magHherArabic loan-word "diya"),
goomaal and haal. The compensation scheme, whtble sentencing for the crime, is
not a compensation paid to the victim per se balhéowhole of the group on the side
of the victim, which includes a kinship network fgreater than the nuclear family. In
the final analysis the victim's nuclear family getsly a third of the blood money
(mug) that is paid. This is because the Somalig)gba highly communal society,

view crime, even homicide, as their communal resfimiity.

As previously stated, the Somali people anethe whole, Muslim. Whether rightly or
wrongly, most believe that their sentencing pragiderive from Islam in general and
the Shari'a in particular, modified by the Somalstomary law, known as xeer
(pronounced heer). Some of these sentencing peaciie predicated on the premise
that the value of a woman's life is less than tfad man. Whether due to religious
indoctrination or to the socio-economic conditiaxfsnomadic pastoralism, the de-

valuation of the lives of women is endemic in Sdroalture.

For example, the unwritten rule establishihg relative values of male and female
lives is that the murder of a man is compensatedri®y/hundred camels; the murder
of a woman by fifty camels. The lower value andtugaof women is seen in

compensation practices that view women as a forpragerty. For example, in cases
where a confessed or convicted killer does not haveugh livestock to pay the

compensation ordered, one of his sisters or datgghtay be taken from his family

and given as wife to a victim's family. In manyea the rate of payment is governed
by contracts between clans. Thus, the rate of paystated above does not apply
across the board. According to I. M. Lewis, in tase of homicide between a male
member of the Gadabuursi (a clan that lives in Nt Somalia and Ethiopia) and a

member of the lisse (a clan that also lives in Noek-Somalia, Ethiopia and
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Djibouti), the compensation to be paid, agreed upgrxeer between them, is 10
female camels, 100 sheep and goats and one nuhifited out for marriage with all

her household equipment. This practice has the lnrafit of transferring an item of
value (the woman) and uniting the warring famil®s marriage, thereby hopefully

minimizing the likelihood of a recurrence of confli

The question is whether replacement of then&iocustomary law processes by the
state legal system, with its statutorily non-disgnatory Ethiopian Penal Code,
Criminal Procedure Code, and Constitution, is epessible. It is not likely that the
Ethiopian state legal system will replace the Somadtomary law system in the near
or even not-so- near future. This is not for la€leffort on the part of the Ethiopian
state. The Regional Government of the (Ethiopiaah&i Region is at present doing
its best to create and extend the regional legsdkgyin a form identical to that of the
federal legal system. The fact that the few and lf@tween courts in the Regional
Somali State apply the national laws of Ethiopidheiit concession to the Somali
customary law speaks loudly to this effect. Nor thesRegional Government's recent
ratification of a regional constitution which, dmetfundamental points, is a replica of
the Ethiopian Federal Constitution of 1994 donetlaing to solve the underlying
policy problems in the area.

To the contrary, these efforts by the Ethaopstate to enforce legal uniformity under
the authority of the central government may acyudlhve widened the schism
between the two legal systems. With respect tcstaste to State legal authority,
functionaries in both the state and traditionaltecomry legal systems in the Somali
Region have reported that the vast majority of egmncluding homicide, are dealt
with by the customary law systems. Most of theseesanever reach the formal court
system. One observer has even reported that afest &y the state of a suspected
killer, the Somali traditional authorities procetm settlement of the homicide by
traditional customary law processes, order payraeobmpensation as determined by
traditional processes, then contact the local statets and suggest the dismissal of
charges against the arrested suspected killer @rgithunds that the case has been
settled. It has been further reported that in astlessome such cases that had been
settled at customary law, the formal state chasmgese dropped by the Ethiopian

courts. Likewise, reports have been received thah efter a Somali man has been
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tried, convicted and sentenced to prison, his fianild that of the victim do not view
the matter as settled. Their expectation is that dhistomary law authorities must
investigate the case and order the payment of bioaaky (mag), otherwise the cycle

of revenge killings will commence and spiral intarcwarfare.

Human rights and the customary laws: The tijuess whether a nation-state may
tolerate customary law systems that condone suattipes without running afoul of
international law. As we have seen, the Amhara ocoaty law system has
traditionally turned a blind eye to the taking iéé Iby private persons for the purpose
of revenge—a purpose that a modern criminal justystem would deem illegitimate.
The Gumuz customary law system turns a blind eysa@ery killings and also
occasionally even to killings done to achieve &atr manhood. The Somali
customary law system endorses sentencing pradiassd on the institutional de-

valuation of the lives of women and the personhaoioi@male children.

In the case of revenge killings, the relevAnthara customary law system does not
seek to halt revenge Kkillings, but rather respomus, request, to petitions for

intervention from the affected families.

The purposes and goals of the response Heeetht from those of a modern criminal
justice system. The customary law purpose is toeaehsettlement by payment of
compensation between feuding families or clans. Thetomary law goal is

restoration of peace to the community by effecarabf a reconciliation between the
warring families or, where only one death has asxyrbetween the family of the
victim and that of the offender. In the case ofceoy and adventure killings, the
Gumuz customary law system does not respond dbakuch killings are viewed as
justified. In the case of sentencing practices tlgavalue the lives and human dignity
of women and children, the Somali customary lawtesys incorporates and

affirmatively endorses the offending practices. Tdikire of the Amhara and Gumuz
customary law systems to prosecute, respectivelyenge killings and sorcery and
adventure killings places at risk the right to Igé Ethiopian citizens. The use of
compensation rather than incarceration also argyalbtes at risk the right to life of

Ethiopian citizens. The sentencing practices ersibtsy the Somali customary law

systems violate the right of Ethiopian women toadteatment under the law, and
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the right of Ethiopian female children not to bected into marriage. All of these

rights are protected by the Ethiopian Constituaod international human rights law.

The Ethiopian Constitution of 1994 guarast@eotection for virtually all human
rights recognized under international law. In maages the constitutional language is
almost identical to the international human rigistruments to which Ethiopia is a
signatory. The question then is three-fold: 1) iy excellent Ethiopian law on the
books is not followed by the local authorities wddminister customary law systems;
2) whether the modern Ethiopian state has the @utprrect the faulty human rights
practices of the customary law systems within @eders; and 3) if so, how. As to the
first question, the answers are multiple. Firsthngnaommunity elders are illiterate
and hence unaware of the contents of the ConstitutEven were such local
authorities to know of the existence of an Ethiap@onstitution requiring them to
protect the notions of human rights contained tihetbey would feel no obligation to

obey it. Their primary loyalty is to their own pdepthe Somalis.

Third, many of these community and clan eldees suffering from divided loyalties.
On the one hand, they are loyal to the modern Rifwostate, but on the other they
are loyal to the traditions of their people. In giiree these divided loyalties often
mean implementation of their own systems of famaiad local customary law rather
than the abstract legal principles of the distahidpian state. Fourth and finally, the
customary law authorities, were the matter to by xplained to them, might well
take the position that the concept of human right Western invention that has no
place in and is destructive of the culture of whichy are a part.

Cultural universalism and Particularism: Taesion between universalist conceptions
of human rights and the particularistic doctrinecoltural relativism complicates the
melding of modern and traditional legal systemsvileeld over. Cultural relativism is
the doctrine that holds that moral rules and sdostitutions evidence a high degree
of cultural and historical variability and that t'(kast some) such variations are
exempt from legitimate criticism by outsiders. Tehg¢reme statement of the culturally
relativist position is that culture is the sole smuof the validity of a moral right or
rule. The radically universalistic position is tlwaiiture is irrelevant to the validity of

moral rights and rules, which are universally valig@gal scholars of international

153



human rights law tend to fall into the universatisiamp; cultural anthropologists into
the relativist camp. Government officials of modemmg nations such as Ethiopia
typically eschew the luxury of either sort of exmiem, opting instead for
pragmatism. Charged with implementing the legatesysof their country in a way
that at once commands the respect of the intematmommunity and the allegiance
of the traditionalist elements of their populatiptieey must strike a balance between

the two extremes.

In the past few decades, increasing awasepnésignificant cultural variations in
notions of rights has emerged among scholars ih tha legal and anthropological
fields. Efforts have been made to find functionablagues to western notions of
rights in the incontrovertible fact that all culst including those without an
indigenous concept of rights, have conceptions afafity, justice and human dignity
that in practice work to achieve much the sameasawpals as does the concept of
rights in the west. Further efforts have been uratten to fuse such culturally diverse
notions of human dignity with those of rights tdaddish a new grounding for claims
of universalism. A related group of scholars hasuéed on the role of the state in
those societies in which indigenous, customary-ldased notions of rights are
absent. This latter group warns of the danger Hfsgeving state reliance on the
absence of rights in a traditional culture bothuttify state repression of the citizens

of the culture in issue and also to legitimateaHstrary exercise of state power.

Generalizations regarding traditional Efiam notions of rights are risky in view of
the extreme ethnic, religious and linguistic divtgr®f the country. Reasoning by
analogy from other African cultures is even moru{fht with peril due to Ethiopia's
unique stature as the oldest continuing nationuin-Saharan Africa and the only
nation never successfully colonized. Nonetheldss, probably safe to conclude that
the following broad generalizations by African slame apply to the traditional
Amhara, Gumuz and Somali social and legal systeessribed above. The first of
these generalizations is that traditional Africatiues include universalistic concepts
such as humanity, respect and dignity. The secetitht concrete expression of these
values is usually found in and circumscribed byeaktnded family and tribal or clan
affiliations. A third is that equal rights for aflave not existed; rather rights and

obligations were defined in interpersonal termstiogent on one's position within the
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kinship and tribal system. "The person was not teomal atomized individual in

pursuit of his self-interest as in the West, but enmeshed in multiple cross-linking,
interpersonal relationships over laden by the tspirihis ancestors. These traditional
African values, though different in emphasis, hauech in common with the values

articulated in modern African constitutions, indluglthat of Ethiopia.

On the theoretical level, linking traditidmetions of human dignity with the modern
Ethiopian constitutional provisions relating to thight to life does not pose a
problem. The problems arise when deeply-entrenchistioms based on the older
communitarian concept of the individual having neamingful existence apart from
his or her community are rejected or by-passedHhay dtate in favor of modern
practices based on the western notion of the atmmrzdividual. This conflict is seen
in the current relationship between the customary'd manner of dealing with
homicide through familial compensation and recaattdn and the modern state's
insistence on individual culpability, responsilyiliand punishment. The two legal
systems are ships passing in the night. The cusior@av norms of familial
reconciliation and compensation are deeply entremhcéh the hearts and souls of a
large percentage of Ethiopia's people. The modaite's attempt to substitute an ethic
of individual culpability and individualized punistent for the more group-oriented
procedures of traditional Ethiopian culture cansotceed unless these older norms

are accommodated.

Problems also arise when the attempt isemadeconcile traditional values relating
to women and female children with the provisions tbé modern Ethiopian
constitution. In Ethiopia, as in many different f{gaof the world, there is continuing
resistance to international human rights provisioglating to the rights of women.
Today, more than half a century after the adoptbthe Universal Declaration of
Human Rights, the entire Declaration has still aohieved the status of binding
international customary law, and the primary reasonesistance to the provisions
relating to women. The provisions relating to thersonal and family lives of
individuals have failed to achieve universal acappé because these matters have
traditionally been covered by religious law andl stie in many countries, including,

as we have seen, in the Somali Region of Ethiopia.
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Acceptance. Fundamental, non-derogable sighth as the right to life, the right
against torture, and the right not to be enslavadehachieved almost universal
acceptance. The rights of women and children hatelhis against this contentious
backdrop that the following question must be askie&s the Ethiopian state have the
duty of correcting the faulty human rights practicef the customary law systems
within its borders? The answer to this second dquess far more difficult to come at
than was the answer to the first. A threshold qaess whether the language and
theory of human rights is properly applied to theestion of whether the state has a
duty to act to prevent situations such as reventimgs among the Amharas or

sorcery and status killings among the Gumuz.

Classic nineteenth-century western liberal denattec theory, of the sort still prevalent
in the United States and the United Kingdom, waduddve it that the human rights
theory has no place in such scenarios, for it tdm® state that is arbitrarily taking the
lives of its citizens. From this point of view, hamrights are "negative," in the sense
that rights can be realized only as claims agatae action that infringes them. If it
is not the state that is engaging in revenge kiflior exploiting children, then no

human rights have been violated.

A more modern perspective would have it thaman rights are positive in the sense
that a state bears the burden of creating conditibat enable its citizens to realize
their human rights. The drafters of the InternaloGovenant on Civil and Political
Rights have taken the more modern position. "E]Jagh State Party to the present
Covenant undertakes to take the necessary stepscamdance with its constitutional
processes and with the provisions of the presemeant to adopt such measures as
may be necessary to give effect to the rights meizeg in the present Covenant.”
Further, "[e]lach State Party to the present Covenadertakes to respect and to
ensure to all individuals within its territory amstibject to its jurisdiction the rights
recognized in the present Covenant, without ditncof any kind, such as race,
color, sex, language, religion, political or othmsinion, national or social origin,

property, birth or other status."

The plain language of the ICCPR is reinforbgdthe commentaries on the drafts of

the relevant articles. According to these commeésgathe right to life, as guaranteed
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in article, 6(1), should not be understood as arcka forbearance by the state, but
rather as a provision requiring States Partiesrttept life on the horizontal level
(between citizens) as well as on the vertical (lketwcitizen and state). For example,
if a country were to grant impunity from prosecautifor the crimes of murder and
manslaughter, this would be a manifest violationtlud state duty of protection
pursuant to Art. 6(1).

Acknowledgment of the right of minority groups cultural self-determination is
necessary at this point. Although there is no needleal with the complicated
guestion of whether the Amharas, or the GumuzheSomalis of Ethiopia constitute
a "people" under international law, each of themelguhave a right to preservation of
their culture. All peoples have the right to sedtelmination. By virtue of that right
they freely determine their political status aneefy pursue their economic, cultural
and social development. However, in this the 2Jstt@ry, cultural preservation and
development is not, anywhere in the world, undedto justify the arbitrary taking

of human life.

Unfortunately, the same cannot be said ofddrmarriage of children or systematic
de-valuation of the lives of women, although thda#ter practices are also
increasingly falling into ill-repute among the commnity of nations. Whether the
reasons for this increasing governmental acceptahdaternational human rights
norms be a desire to better the human conditica a@esire to obtain foreign aid, the
outcome is the same--the concepts of human rigbhtgamed in the standard
international human rights covenants and treaties everywhere increasingly
accepted or given lip service. The state duty tiqmt the right to life of its citizens is
not just a matter of legal interpretation of infonal human rights covenants. It is
also a matter of realpolitik. To maintain its staggin the international community of
nations, a modern state is not well-advised taatdethe existence within its borders
of customary law norms endorsing the arbitraryrigkof life. The same is true, to a
lesser extent, of tolerance of customary law noemgorsing the forced marriage of
children and systematic de-valuation of the livesvomen. These propositions have
particular force where the state in question his, Ethiopia, signed international
protocols outlawing the arbitrary taking of lifésdrimination on the basis of sex and

the exploitation of children.
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The question addressed immediately abovethehehe state has the duty to correct
the faulty human rights practices of the customavy systems within its borders--is
not the legalistic one of whether the state caihddd legally responsible for gender-
based discrimination carried out by customary |gsteams within its borders. Nor is
it the question of whether the state can be hejdllie responsible for arbitrary
deprivations of life resulting from its tolerancé austomary law systems within its
borders. Rather the question is normative in nagheuld a state attempt to correct
the faulty human rights practices of the custonary systems within its borders.
Where the state in question has publicly and fogrslbscribed to or guaranteed the
protection of the human rights in question, thewssrsmust be yes. This is so even
when a state is, like Ethiopia, officially commdtéo protection of its customary law

systems and to legal pluralism, thus adjustingvtiiees expressed by these rights.

Customary Laws under a Federal System: Eta®@doption of a system of ethnic
federalism requires resolution of two related matt&he first is whether the duty of
the federal and state governments to establishremdtain the rule of law, including
but not limited to the human rights guarantees aioetd within the federal
constitution, mandates the elimination of all casaoy law systems existing within
the state's boundaries. The second is whether temjuthe state's formal legal
structure so as to accommodate the well-establisimedinfluential customary law
systems found throughout Ethiopia will be detrinaénio the establishment and
consolidation of state power. With respect to tinst imatter, the answer is no--the
rule of law does not necessarily mean the elimamatf customary law systems. In
Ethiopia the customary law systems currently sheith the state legal system the
duty to protect the lives and property of Ethiop@tizens. So long as the customary
systems conform to minimum standards of humansighdtection, there is no reason
in law, domestic or international, to complain tetsharing of law enforcement
responsibility and jurisdiction between the state the customary law system. The
present sharing of responsibility evolved histdhcand currently is done in an ad
hoc manner. If the State does reach a consideretsiale formally to share
jurisdiction with the customary law systems "withis borders and subject to its
jurisdiction” then it must likewise develop congiglé techniques for monitoring the

performance of the customary law systems to erthatethey are providing adequate
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protection for the human rights of Ethiopian citige The minimal standard for
adequate protection of the human rights of Ethiogi¢éizens would be protection for
those rights contained in the international humgints covenants to which Ethiopia is
signatory. If it comes to the State's attentiort thhvae or more of the customary law
systems with which shares jurisdiction is perforgnin such a way as to violate one
or more provisions of those covenants, then théeStaust take steps to cure the
defect(s).

The treatment of homicide in the Amhara, Garanod Somali customary law systems
is no secret. Nor is it a secret that these sysam$i0t, with respect to certain types
of homicides, providing adequate protection for tmeman rights of Ethiopian
citizens. The men and women who comprise the Eidoptate are well aware of
these facts. The Ethiopian state is therefore resple for upgrading these systems to
provide the necessary human rights protection. krewehe limited resources of the
Ethiopian state are such that an aggressive andinahced nationwide campaign to
eliminate all human rights abuses from the custgni@av systems is not possible.
Selective strategies for gradual alteration of alupractices are required, as is an
ordering of priorities. In this regard, lessons nh&ylearned from the experience of

other nations.

In Latin America, a strategy of ranking humrgghts, designed to mediate the tension
between international human rights norms and custgriaw proceedings, has been
developed. This view takes issue with the posittaat all internationally recognized
human rights must be upheld without reservatiostelad, the claim is that the need
for protection of cultural minorities and local fsalle renders such across-the-board
enforcement impossible. The better view, say theoeates of this position, is to
focus enforcement efforts on the most fundamerghats, such as the right to life, the
right against torture and the right not to be ereta and relegate enforcement of
other rights to the back burner. Such an approachrguably consistent with the
ranking of human rights implied by the concept @ratjation contained in the

International Covenant of Political and Civil Right

Applied to Ethiopia, the ranking of righteould have more to do with operational

strategy than procedural reform. The Ethiopian govent has declared a state policy
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of establishing the rule of law, including the grction of human rights, in all corners
of its country. The problem for the governmentwe4fold: lack of resources, human
and financial, necessary to implement that stabeyand the quandary posed by the
need to maintain and extend state power while difigr maximum autonomy, in the
interests of political stability, to marginally asdated ethnic groups. The ranking of
rights would permit the Ethiopian government to elep a coherent plan of
enforcement, directing its scarce prosecutorial jaétial resources where they are
most needed. Although reasonable persons may desag to the proper ordering of
priorities, it seems likely that the Ethiopian goweent would conclude that
governmental initiatives designed to protect thyhtrito life of Ethiopian citizens in
the Amhara, Gumuz and Somali regions should recaiviigher priority than
initiatives designed to eradicate discriminatioraiagt women. Under this scenario,
state prosecutions of revenge, sorcery and adwerillers would receive a higher
priority than prosecution of persons involved inlening and implementing inclusion
of young girls in settlement packages (a form adnkip or false imprisonment
violating international and Ethiopian constitutibrohibitions against involuntary
servitude). The Somali practice of valuing a worsdifé as less than that of a man in

homicide sentencing would be the last to receigtesittention.

This practice of valuing women's lives as légss that of men is perhaps best reached
by a state educational campaign rather than thrdabghcriminal justice system.
Without further field work, it is difficult to knowhow deeply these sentencing
practices that discriminate against women are eddmbdn Somali culture and
consequently how amenable Somali elders may béhange at the behest of the
modern state. On the one hand, a change in sem¢enmiactices to eliminate
discrimination against women would seem to be aomprocedural adjustment,
easily accomplished. On the other hand, mattewatimgl to the status of women
relative to men are at the heart of the socialctine of any society and thus not
usually easily altered. Further, in the Somali ¢céseal beliefs as to the dictates of
Islam are no doubt at least partially responsibigtie lower status of women. As has
been seen in other Islamic societies such as Inah Afghanistan, Islam can be
twisted into a potent force for the oppression @inven. The influence of Islam in
general and the Sharia in particular on the custprizav traditions of the Muslim

peoples of Ethiopia is a field ripe for investigeti
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The second issue is whether the establishamahiconsolidation of state power would
be impeded by adjusting the state's formal legalksire to accommodate the well-
established and influential customary law systemsd throughout Ethiopia. The
guestion is not academic. Ethiopia is still in galy stages of re-constituting itself as
a federation of states. One of its regions, Erjthes already seceded. The traditional
European political and legal view is that state eoand coercion may be exercised
only through a unitary formal legal system. The endng premise is that permitting
to any other system the use of authoritative coertlies in the face of the concept of
the nation-state and is destructive of state podecording to this view, it would be
an act of folly for a state such as Ethiopia, stituggling to establish its authority
over its outlying regions, to permit its citizerts recognize any source of authority
other than that of the centralized government. Thesis of this article is to the
contrary. This article advocates a vigorous fedsyatem with significant autonomy

and power, both executive, legislative and judjaalthe local level.

Authority at the local level would be exergisboth by the representatives of the state
(regional) governments and by the representatifethe customary law systems
present in the region. The underlying premise &,tin a multi-ethnic and multi-
cultural society, provision of significant autononay the local level is not only
necessary to prevent dissatisfaction with the eéngovernment but actually
strengthens the government in the eyes of itsetiiz The 1994 Constitution of the
Federal Democratic Republic of Ethiopia provides ttamework for such a system;
what is missing is the necessary enabling legsiati

In favor of formal state recognition of cusiary law systems is the argument that
statutory recognition of legal pluralism, if donerectly, can strengthen rather than
weaken state power. The Ethiopian customary laviesys are real and their power
over the behavior of Ethiopian citizens is a fattife in Ethiopia. To ignore these

facts is the equivalent of the ostrich's putting iead in the sand. Statutory legal
pluralism in Ethiopia could actually advance théabkshment and consolidation of

state power because recognition and incorporatidheoancient and widely-accepted
sources of authority that are the customary laviesys legitimates the new federal

state and its formal legal system. The state damiredte challenges to its authority by
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entering into statutory arrangements making opanatif the customary law systems

conditional on its permission and approval.

Review Questions

Part |. Multiple-choice questions

1. One of the following statement (s) is sound alblo@ obligation of the Ethiopian state in

respect of customary laws.

A)

B)

C)

D)

E)
F)

The state is constitutionally obliged to eliminattain customary laws that
offend human rights, democratic rights and humagnity.

He state is constitutionally obliged to support sorustomary laws consistent
with human rights, democratic rights and human itygn

The state does not have any constitutional obbgattbwards customary laws
at all.

The state satisfies its obligations in relationctsstomary laws if it simply
tolerates some of them, without any assistance.

A & B.

None of the above.

2. Recognition of some customary laws is importanthe following reasons.

A)
B)

C)

D)

E)

F)

Part |1

It enables the state to obtain legitimacy.

Recognition of useful customary laws is consistsith the saying: If not

broken do not mend it!"".

Recognition of useful customary laws has a valugsilf, as customary laws
are aspects of the cultures of a community.

Recognition of customary laws can reduce the colsthe administration of
justice by the state.

Recognition of certain customary practices can maincommunity harmony
and compromise.

All of the above.

. Answer the following questions.

1. Is the Ethiopian government committed to custontemns systems and human rights

at the same time?
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2. What are the possible reasons why the Ethiogeaernment is committed to human
rights and the rule of law?

3. What are the possible reasons why the Ethiogoaernment is committed to customary
laws systems?

4. Do you think that there is any theoretical tendbetween the commitment of the
Ethiopian government to human rights and custortaarysystems at the same time?

5. Do the authors argue for the entire eliminabbthese practices immediately, i.e.,
revenge killing, status killing, witch killing artkvaluation of women'’s lives?

6. Discuss the ranking of human rights and itsvaatee to the recognition of customary

law systems.

3.3: Moreon the Customary Dispute Resolution Mechanismsin Ethiopia

The present section is set out to describe customigpute settlement mechanisms in
Ethiopia. It also aims at evaluating these dispas®lution methods; and it identifies
and explains the key share denominators of custodigpute settlement mechanisms
prevalent in Ethiopia. The materials in this satt@are taken from "~Grass-roots
Justice in Ethiopia: The Contributions of Custom@nigpute Resolution,”” a book
edited with excellent introductory and conclusiom aecommendations chapters, by
Alula Pankhurst and Getachew Assefa.

At the end of this section, you should be able to:

* Describe customary dispute resolution methods ofes@thnic groups in
Ethiopia

» Assess the merits and demerits of traditional despattlement mechanisms

* ldentify share common elements of customary dispatdements methods in

Ethiopia.

Oromia Region and Southern Nations and NationalRieoples' Regidn

3.3.1 Oromia

In a dispute one must either settle it or makeehmspet safely away

5 Alula Pankhurst and Getachew Assefa, Id., 24-38
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As long as fire stays in one's breast it does oot down

Oromo sayings (Sumner 1995:200)

The State of Oromia is the largest of all the statethe Ethiopian Federation with an area
of 353,690 km. According to the 1994 Census, theufation of the State amounted
to about 20 million, and by 2.7% estimated annuaWh rate, the estimate for 2008
stands at about 27, 500,000.

Oromo society is very rich and diverse intaxd, history and legal traditions. Many
types of CDR abound in the society. There are canable regional variations within
the Oromo society regarding types of dispute sut#tlg. However, the various
systems have some basic similarities in terms ob wgbttles the disputes, the
jurisdiction of the dispute settlers and the atl&uof the society towards these
systems. The most important reason for the relsfipnamong the various CDR
systems in Oromo society is their common origin chis the Gadaa cultural
framework. The CDR systems now in operation witkive diverse geo-cultural

clusters of the Oromo society are offshoots of themer, developed under the
influence of time since the Oromo migrations frone tL&" century, their relations

with neighbouring groups, and changes in their wéyife, economy, political,

religious and cultural and social relations.

CDR institutions

The three major CDR Systems in Oromo society arehd judicial (dispute settlement)
aspect of Gadaa, 2) the Jaarsa Biyyaa (also kreewlaarsaa Araaraa or Jaarsumaa),
3) the Qallu spiritual leaders and their transfdrares into spirit-medium mediators.
In additional regional institutions have develogedh as the Allo Arssi Council and
in contexts of interethnic relations funerary asstbens known as Qire in Wellega

have taken on some dispute resolution roles.

Gadaa age-graded assemblies
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The gadaa has been portrayed as a egalitariamsydtgovernance in which in every
eight years one generation set (Luuba), consigiing segment of one-fifth of the
men of the same generation, becomes responsiblmdortaining the Peace of the
Boran through prayer and sacrifice. The Gadaa stmsef a series of elaborate rules
and rituals, and a number of Gadaa officials apoayed every eight years to act as
arbitrators, law makers and ritual leaders. It basome a key word' and 'social
ideology' of Oromo society. There has been somédr@eersy as to the extent to
which Gadaa has been a political institution rattiean primarily a cultural and
spiritual one and whether this has changed ovee {iBaxter and Almagor 1978).
However, there is agreement that it plays a keg nolintegrating clans, promoting
peace, and mediating between human and divine si@Bdxter 2005:633-5, Bassi
1996). Moreover, the gumi gaayo 'meeting of thetiuale', held every eight years
provides the context for promulgating, adaptingegealing the seera law and aadaa
customs. Furthermore the ritual calendar allows rioeetings and provides an
organisational capacity which provides a context despute settlement (Nicolas
2006).

Judicial Process

Clansmen are expected to settle their disputesadntyi@at clan meetings. Household heads
can take part and air their views. However, agpeggnce and the ability to speak in
public are respected. Decisions are taken by ceuserand reference is constantly
made to the body of customary law called Aadaa Bamrdecisions and fines are
made by councils or assemblies. If a consensusidads impossible, or one of the
parties does not accept the decision, then the casde passed to a clan assembly,
Kora Gossa. If the matter is not settled herepé@sgto the highest level. The ultimate
assembly of appeal is the assembly of all Boram{Gbaayo) held every eight years
at Gayu. However, most matters very rarely readh kel and are generally
resolved by councils based on locality (kora okaaia deeda) or kinship (kora gossa).
Inter-clan matters are resolved by the gadaa aifid gauncils (yaa'a gadaa, yaa'a
gallu). The councils rely largely on persuasion #mel rhetorical threat of sanctions
including fines and corporal punishments which, besr, are not usually
implemented. The ultimate sanction is exclusiomfithe Nagaa Boran, 'the peace of

the Boran', such that the person will not be geketieblessed and will not receive
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social and ritual support and may be cursed (apatgavever, admission of guilt and
the public humiliation of asking forgiveness invioly using ritual formulas and
or/riducule can lead to the sentence being redoceden waved (Baxter 1978, Hogg
1993, Bassi 1994, 1996).

Dinsa (1975) documented that criminal and civil mge are punishable pursuant to the
provisions of the Sera caffee (the law passed byg#neral assembly that serves as a
legislative body). Depending on the gravity of tiféences, the punishments include
death penalty; payment of blood price with or with@ reconciliation ceremony;
exile; exclusion from association and participatiorthe communal socio-economic
activities; corporal punishment; condemnation oé throngdoer; and asking for
apologies. However, with the exception of deathafigrand corporal punishment, the
emphasis in the Oromo administration of justicensrestitution and not retribution.
Apart from the death penalty, because of its gyaaitd the nature of its commission,
all wrongs are dealt with a system which resembiesliation or arbitration rather
than punishment. According to Dinsa, in the Gaegall system, the death penalty is
the highest form of punishment and would be imposely in case of homicide of
parents by their children; homicide committed byweongdoer after a peace-
settlement ceremony was concluded; intentional bmmiof a pregnant woman;
murder after a kinsman who refuses to participatthe payment of the blood-price
and recommends death penalty on the wrongdoer; reomdicide where peace-

settlement negotiation fails.

Dinsa’s study shows that all dispute settlementc@edings are open to public
participation by those who are assembled. Caseepdiags are initiated either by the
victims or by elders of the concerned clan or g#aThe parties present their case
after taking an oath. Prior to the declarationhaf decision by the Judges (Jilba), all
who participated in the litigation alledgedly 'vatefavour or against in a manner that
resembles a trial by jury. As there are no writtitisions, it is mandatory that the
executive officers be present at the Jilba's prdiogs, to be able to enforce decisions.
The Jilba is independent of pressure or infludmcéhe executive. It is the Messensa
that selects or removes the Jilba members. Diagessthat almost all cases are settled
by compensation. For instance, one who kills a m&mntionally would be required

to pay about a hundred heads of cattle. Accidekiidihgs involve mitigated
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payments or no payments at all. A man who rapasamrried woman was expected
to pay about fifteen heads of cattle in compengatinaddition to being forced to
retain the raped woman as his wife subject to tiférhent of marriage formalities. A
man who rapes a married woman provides one headttdé as compensation. For
defaming the Aba Biya (‘Chief Executive') a persorequired to pay 4 to 16 heads of

cattle. For defaming an ordinary person, the corsgigon was four heads of cattle.

The study by Wako (1997) stresses the democrature of the Gadaa system and its
overall structures and organization for adminigtrgt law making and dispute
settlement. The studies by Hinnant (1977) and Yataano (2001) suggest that the
Borena and Guji Oromo have successfully maintaihed Gadaa institution. They
still retain the essential aspect of their custgnulity with its capacity for conflict
management and peace promotion. These two studigest that communities rely
on the Gadaa-related CDR mechanisms for most afdkes since the solution needs
to be lasting and aims at an overall peace anchodadion. The dispute settlement
procedures, the penalties to be imposed and this kahdisputes to be settled by the
Gadaa are similar to those among the rest of tben@r The study by Yacob however
emphasizes that the death penalty seems no lompperimposed by the Gadaa justice

system because of an apparent relinquishmentot#pacity to the formal system.

Jarsa Biyya (elders' assemblies)

Jaarsaa Biyyaa (‘elders of the soil' i.etHe country') is a customary institution for
resolving conflicts. It is constituted by elderlydarespected men who have the

experience of resolving conflicts.

The Studies by Awel (2005), Ayalew (2001)ejéme and Abdurahman (2005),
Demissie (2005), Dejene (2002) and Girma (1980stiat all types of cases from
simple civil matter to complex criminal cases aobjsct to the jurisdiction of the
Jaarsaa Biyyaa or Jarsa Araaraa (literally 'el@érseconciliation’). These include
homicide, loans, cattle raiding, land, property ioheritance, personal injury,
defamation, theft, accidental or wilful destructiohproperty, adultery and killing of

animal. The Jaarsaa Biyyaa is the most widely udettie CDR systems in Oromo
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society with some minor regional variations broughout by the interplay of culture

and way of life.

Judicial procedure

Mamo’s (2006) study conducted on the resmiubdbf land disputes asserts that the
Jaarsaa Biyyaa successfully settle land relatgouths. Cases can be taken to the
disputants or an elder or elders may take initegtito solve the disputes. Once cases
are referred to them, the elders first listen t@wloth parties have to say. Then they
contact other elders in the neighbourhood of tlsputants to verify necessary facts.
Then in the next meeting or so, the disputantscalied separately and advised to
compromise. The wrongdoing party would be advise@ddmit the offence and the
truth (dhugaa) to the other party, and the wronggdy also would be asked to give
in some way to the offender in return for the truthr the sake of the clan or the
lineage and the elders, so that persistent haesilére mitigated. The study describes
cases of successful dispute settlement relatitegsbdisputes.

Awel Ebrahim’s (2005) research on the saarAraaraa system of dispute settlement
conducted in the Dinsho area shows that the Ja#dtssmraa is made up of elders
constituted on an ad hoc basis whenever dispuies, &iut that the same elders can
participate in the settlement of many cases if elected. According to Awel, the
selection is made by the disputants depending @n dlwvn previous knowledge of the

elders or any sort of relationship which gives tséhe trust.

As noted in many studies hearings often bégyirone of the elders making prayers
asking waqga (God) and the spirits to bless thdibéetions after which the wronged
person would be given the chance to present hisopadine case. This will happen in
the presence of the defendant. The disputantstraecdysprohibited from interrupting
one another when they make their statements. Thengeis open to allow the
disputants to ‘cross-examine' each other to findtloai truth. Once the parties have
spoken the public session is adjourned and thesdaakraaraa, will approach them
separately in turn; when one party is approachez pther remains at some distance.
This gives the elders the opportunity to conceatrah points of disagreement

between the parties and assist in the fact findind reconciliation or Araaraa.
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Depending on the outcome of the private delibensatwith the parties, they continue
the process. If the wrong-doing party makes adwnssi without going to other
procedures, the elders direct the discussion on tooveconcile the parties. If the
defendant denies the claim, the case will proceedhé next step which is the
evidence hearing process where the claimant willabeed to produce witnesses

and/or other evidences.

If the evidence by the claimant could notabBsh the truth about the defendant’s
commission of the said wrong, the defendant wiltéguired to take an oath (kakuu)
which is considered to be very dangerous if helsli® committed the crime. The
main purpose of taking an oath is to justify whethe individual is free from the act

or not. An oath can be taken using material cultedgects prepared for such
purposes such as a stick or knife. The assumpsidhait if the defendant accepts to
take a kakuu, it means that he was not the wrongdhe if the real wrongdoer is

found out by this process, the elders will procéededressing the claimant and
consolidate the reconciliation process. Dependingh® nature of the dispute, the
wrongdoer would be made to pay compensation or therothings as found

commensurate to the wrong done. Nicolas (2005)esrghat the very procedure,
including the setting and formalisation gives etdeespect, provides efficacy and
creates their ability to achieve rather than impesenciliation over time.

Qallu (spirit-medium-based mediation)

The Qallu among the Western Oromo came to take anme than just a spiritual role, and
are involved in dispute settlement institution lthea spirit-possession-mediumship.
The Qallu is a person who serves as a medium ®Afyaanaa (the spirit) and is
believed to have a capacity to communicate with §da@od). He is considered as
the spiritual leader of the community. In most satee Qallu inherits the position
and capacity from his forefathers. As Knutssonisdywt(1068) shows the Qallu
adjudicates alongside the jarsa arraara, the etdeexoncilation. Cases may be taken
to the Qallu if the elders are unable to solveddse or if it relates to ritual cases such
as ritual appeasement or lifting of curses or serimatters, which may also be
referred to him by the state legal system. Knutssgnes that the Qallu has sufficient

authority to render his decisions effective andirdiéfe. The institution has the
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jurisdiction to pass judgement upon any kind ofterarom simple theft to homicide
(Giday 2000; Ibsa 2003; H. Lewis 1988).

Tesema Tolera’s (1997) study on the Ofa-&&linstructive of the Qallu institution’s
role in dispute settlement. Ofa-Sarba is the nahtbeomale ayyaana (spirit) found in
the District of Ginda Beret. The Qallu is considkte be the highest human judge
who communicates with the ayyaana. The gaalluelected by the ayyaana based on
the hereditary system and charisma of a given iddal. A lower level traditional
elders' court, known as Shanee-Seeraa, whose jadgegpointed by the gaalluu on
the basis of the purity, maturity and knowledgeudlibe religious and cultural norms
of the society, wisdom, ability to deal with confliresolution, is organized and
functions in the area. The appointment of the jgd@hanee-Seeraa) is approved by
the ayyaana. According to Tesema, disputes on Jdamd disputes, theft, inheritance
disputes, marital disputes, defamation and injurhictv may arise between
individuals, families, groups, clans, and tribee aubject to the jurisdiction of the

gaalluu.

Judicial procedure

Though cases can be taken by the disputardstlgt to the Qallu, he also usually
serves as the highest appellate body over the idesisof all other customary
institutions of the Oromo in the locality. Partidssatisfied with the decisions for
example of Jaarsaa Biyyaa may take their casd®tQallu. The verdicts of the Qallu
have a better chance of being obeyed by the Iesecs the Qallu is believed to have
the spiritual power to cause misfortunes to theypdisobeying his decisions. A
defiant opponent in a dispute is also most likelyoé brought before this institution

than to non-spiritual CDR systems.

According to Tesema (1997) a case is faken to the Shanee-Seeraa by the victim
and the elders send a messenger to the offenderShanee-Seeraa may also order
the litigants to produce guarantors or suretiesiéixe sure that the parties accept the
judgment rendered by the elders, without affecthmr right to appeal. Each session
is opened with blessings and prayers so that tlyaaaa helps the elders render

justice impartially and conduct reconciliation pefatly. During the proceedings, the

170



Shanee-Seeraa may hear each litigant separatelymayd require production of
witnesses if needed. Finally, after discussingdéiee thoroughly, the presiding elder
will ask the opinion of the other elders and theisien of the majority will be
accepted. If the litigants are not satisfied witle decision, they can appeal to the

gaalluu.

Allo Arsi

A study on the Allo Arsi council of eldersnang the Arsi by Abdurahman Kabato
(1991) states that it is the unwritten local codesl customary norms which are
implemented by the council of elders in the disp#lement process. Under the Allo
Arssi, the council of elders consist of notablddees and clan chiefs. All these men
are elected from the clan to take part in configgolution. In the Allo Arssi women
have no role to play in the leadership. Abdurahmaccount shows that Allo Arssi
was originally part of the Gadaa system, but hadetgone a considerable change
under the influence of the Arssi Oromo culture andial composition. The disputes
that are handled and resolved by the Allo Arssiude any type of individual
disputes, inter-clan, and inter-ethnic conflictskd_any other CDR system, it has a
reconciliatory effect that is directed towards feticooperation that overrides the
dispute resolution mechanisms in the formal statengs. Procedurally, cases could
be taken to the Allo Arsi either by the disputaatsthe leaders of their clans. The
elders' council members, the victim, and the crahalong with family members and
clan elders normally participate in the proceediagd decisions can be based on pure
confession (Dugaa) of the wrongdoer or on factifigdprocess through evidences

(ragaa).

Inter-ethnic dispute resolution

There are many kinds of institutions thatmpote inter-ethnic dispute resolution
including Oromo traditions of group or individuad@ption and fostering mogassa or
gudifacha, patronage, harma hodha, , and bonddsleéps, michu, which remains an

important element of establishing and maintainirgageful interethnic relations
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(Bartels 1983:167, Baxter 2005:901, Blackhurst 1298, Mohammed 1990:21,
Tsega 2002).

In parts of Shewa where Oromo and Amharedliintermingled in close proximity
they developed a shared institution of disputelmt®m (Nicolas 2005:62-68). This
complex was able to develop due to a common taaditf reliance on elders in
dispute settlement. Differences in traditional ilasions, languages, and mediation
procedures were overcome due to state influendeiyrabexchange and assimilation,
and some acceptance of elements of each othat$idng. Means of accommodation
including 'supplementation’ from each others tradg, ‘doubling’ by using both
traditions, curtailing or replacement of traditionkich did not have resonance from
the other group (Nicolas 2005:66-7)

Various associations such as iddir funerabeiations, mehaber, associations in the
name of a Saint, and iqqub rotating credit assotiatplay a dispute resolution role
between members. Herbert Lewis (1989) suggests tthsitis part of a Cushitic
emphasis on voluntary and achieved status. How#wesg institutions may also have
developed in contexts of culture contact, exchargkurbanisation, and in reaction to

the pervasive state and hierarchical religiousesygiPankhurst 2003).

In North-eastern Wellega where Oromo livelmse proximity with Amhara migrants
the funeral association known as Qire is a soaippert institution which takes on
some conflict resolution roles. It is managed by éiders of the community and is
involved in the settlement of interpersonal andeottypes of disputes arising in the
community (Assefa 1995). Cases are normally broughthe Qire by one of the
parties in a conflict. The leader of the institatiells the disputants to select elders on
each side, who would consider the case. The etdersen to decide the case at hand
and the conflicting parties participate in the @& After discussing among
themselves the elders pass their decision, whicisusilly a compromise. The elders
advise and convince the parties in a dispute temdbe decision passed. Offenders
in the dispute are made to pay compensation, wingjht involve serving the
participants with food and drink.
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To conclude, the CDR traditions among then@raare rich and diverse, involving
assemblies in the context of the gadaa frameworikidg from the Borana, councils
of elders involved in reconcilation which is the shavidespread form, and spirit-
medium based adjudication by the qallu in westemon@a. Dispute resolution
mechanisms in interethnic contexts have also besmldped resulting in cultural

borrowings and merged systems.

B. Southern Nations and Nationalities Peoitegjion

Let us forget our fighting, let our stomach b®eoone

Aike Berinas (Baldambe) quoted in Lydall and Stexq1979:33)

The SNNPR is the most diverse and complex reguithin Ethiopia. The SNNP
Regional State is the third largest region in Hifaccovering an area of over 100000
km? bisected by the Rift Valley and the Omo-Gibe RiBasin. The region is
inhabited by some fifty groups with distinct langeaand traditions. The population
was over 10 million in the 1994 Census with a ptige of over 15 million in 2008.
There were only three groups with over a milliorople in 1994, the Sidama whose
CDR is considered in the chapter in this book, Gwwage and the Wolayta, and a
large number of small groups, particularly in then® valley. The SNNPRS is

administratively divided into thirteen Zones, 10&itas and eight Special Weredas.

Trying to discuss CDR throughout the SNNPR difficult task; this is partly because
of the large number of different groups, many ofowhhave been researched by
social anthropologists in general studies with opassing reference to CDR, and
since the traditional socio-political structure® araried ranging from hierarchical
kingdoms and chiefdoms with courts to small egaitaagro-pastoral groups relying
on consensual and deliberative dispute resolufibere is also a discrepancy in the
literature with a few groups having been studiedyfantensively and many groups
with no specific CDR studies; most of the studeating to the more hierarchical and
centralised societies. This review is limited ldyg® publications and theses that
have a specific intention to consider dispute rgsmh. There is not the scope within

this introduction to review the vast anthropologjid&rature on ethnic groups in the
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southern region, as well as historical studiesalpgthistory MAs and senior essays

that discuss local institutions, some of whichiam®lved in CDR.

Most of the CDR studies focus on three groudbe Gurage, the Kambata and the
Sidama. CDR studies on Gurage include on the Se#taGurage two articles by
Shack (1966, 1967), an MA thesis in literature tolklore (Yewondwossen 2006) an
MA in social anthropology on local institutions (kigistu 2000), an MA in local and
regional development studies on indigenous ingbitgt (Getinet 1999), a senior essay
in Law (Bereda 1999) focusing on marriage, a chapgeBahru (2002) on the Yejoka
gicha and some references in the book by Gebreydf9®l). Among the Kistane
there is a MA thesis in social anthropology (Wael2006), and the chapter by Bahru
(2002) on the Gordena sera. CDR studies on Kambeltade two articles by Singer
(1975, 1980) a senior essay in political scienaaf(SL970) and a chapter by Yacob
(2002). Sources on CDR among the Sidama includeastioles by Hamer (1972,
1980) one by Stanley (1970), and a senior essgylitical science (Melese 2002).
Studies of CDR among other groups are much lessnaymThese include three MA
theses, one in social anthropology on traditionstifutions among the Gedeo (Paulos
2005) and two MAs in literature and folkore, onetbe Wolayta (Yilma 2006) and
the other on Gamo (Temesgen 2006), and a chaptartemethnic peace-making in
South Omo among the Arbore and their neighbourskRast 2005).

CDR institutions

A Gurage
Among the Gurage the case of Chaha of thatSedi Gurage was discussed by Shack
in terms of the role of kinship sanctions, religgauwotions of morality and ethics and
the ridicule of public opinion in dispute resolutioCDR institutions among the
Gurage are based on notions of kinship and oftoeyti There are two levels and
institutions involved in CDR: at a lower level 'nisooperate at village level
involving elders from neighbourhoods (sabugnet)ctans (gosa or bet) called
wofencha, (literally relatives) or senecha in Kimnga At a higher level the yejoka
general assembly used to settle inter-clan and-inbe disputes among the Sebat Bet
(Giday 2000, Yewondwossen 2006) and the Gordena @emong the Kistane
(Walelign 2005, Bahru 2002). The Yejoka is locateda specific place in Chaha
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where elders used to gather under a Podocarpus/trese branches yaj were burred
in the ground, yoka, only to sprout again (Gabrage$991, Bahru 2002:21). The
yejoka was said to be composed of seven 'judgas &ach of the seven 'houses' of
the Sebat-bet Gurage (Shack 1967). Among the Kastarterritorial terms there are
village councils (sabugnet), and at a higher lelsirict councils (Ye-Ager Shengo),
as well as kinship-based councils of the patrilingeoup (ye-Abotold Shengo)
dealing with cases within family and clan groupseie is also an appeal court
(Gefeche), a higher court (Wemano/Gutache Sera) fianlly the general assembly
of all male Kistane elders (Ye-Gordena Sera). Failo respect the decision of the
Yejoka can lead to ostracism from iddir funeralogsstions, refusal to act as the
person's guarantor, to share food and drink, artdnpial exclusion of the person's
supporters (Getinet 1999). This ostracism among Muur is termed eka, and
participants at the meeting go to the person'séamsl curse him (Mengistu 2000);
likewise in Kistane the person would be subjected punitive visitations of
progressively increasing numbers of 'guests’ exppdhospitality (yekka); non-
compliance could result in more serious measuregimg from confiscation of

property to ostracism (Bahru 2002).

Judicial procedure

In terms of judicial procedure each disputaad to produce a guarantee. The plaintiff
presents his case and litigants have a right toores Witnesses may be called, or
disputants maybe asked to take oaths (Bereda 1898¥putes cannot be solved in
the neighbourhood by the village headman and eltiesscan select their own elders
as judges, whose verdict is often limited to anla@gpp in minor cases with
reconciliation ceremonies involving consumptiorfadd and drink; there may also be
fines in cash, though the emphasis is on compamsati the victim, and restoring
peaceful relations. Disputants who are not satstin take their cases to the yejoka

whose verdict is final.

Cases related to marriage, adultery andrti@eseof wives were dealt with first by a
special judge with a hereditary title known as Yieght Dane (Bereda 1999). Land
disputes were dealt with by another judge knowrYasZzhre Dane, who distributed

land, controlled boundaries and solved problemsb(&gesus 1991). Among the
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Sebat-Bet there were legal experts known as Equadwsa who would advise
individuals. The assemblies termed shengo had atdnprocedures and a formal
seating arrangement. Sessions dealt with all kofddisputes notably marriage and
divorce, homicide, arson and land use. Premeditatedder was differentiated
terminologically from unpremeditated murder and dwertent homicide (Bahru
2002). Decision were arrived at by consensus afigraustive discussion, though
occasionally cases would be referred to a smattargs known as amseya among the
Sebat Bet who would discuss the matter in detall resent their recommendations
to the assembly (Bahru 2002). Sessions were opanddclosed with blessings.
Homicide cases involve guda a reconciliation ritatier the payment of the blood
money (guma) (Walelign 2005). Shack suggests tleayejoka emerged in about the
1840s with the attempt by the Chaha to dominatecother groups, through their

control of the main Gurage cults.

Until 1942 the CDR institutions were indegent, after which the authority of the
clan chiefs was brought under the central governmeénch established courts in
Gurageland over which the district Governor pregidéowever the yejoka continued
to function and still has an important role. Guragstomary law is one of the very
few to have been written and codified with the adwf legal experts resulting in the
book translated as Kitcha: The Guraghe Customamy (GPSDO 1999). Some
changes and additions were effected in the codiicgorocess notably addressing
gender concerns, especially in the section on agerproviding for mutual consent,
divorce rights for women and penalties for adultand abduction. Other articles
included injunctions against lavish feasts, con@out enset being replaced by cash
crops, wilful infection with HIV/AIDS being equatedith homicide, and measures
against smoking, alcoholism and chat-chewing. Amdhg Kistane the basic
principles were laid down in 1994, and the morédetate code approved in 2000,
with similar attempts to oppose harmful customsahlyt abduction, excessive

wedding and funeral customs and ostentation (Ba00z2).

B Kambata

Among the Kambata the CDR system operatdsiiwihe customary code of conduct

termed seera, (also known at maretta meaning ‘coment to truth’) which is
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widespread in southern Ethiopia (Yacob 2002). Ldealitorial institutions include
the heera at the lowest level, followed by the lsotat an intermediate level and the
kokota as the largest territorial unit. Breechla# tlecision of the kokota was said to
attract the 'black’ eye and result in a curse. KamlCDR was operative at two
distinct levels (Singer 1980). There was a legalcstire tied to the political system
and a second one that was part of the overall kpnstiucture. However the two
systems overlapped at both the lower village lewel at the highest level of the king
(woma) who was the ruler from the Oyeta dominaahclUudges at the village level
were referred to as woshebi dana (elders). Cas¢sctiuld not be resolved by them
were taken to district judges (gacho dana) who vegneointed by the woma. The
llemi dana or Boki Dana who was the chief judgelsievith all inheritance matters.
Disputants dissatisfied with the verdict of villagmlges could take their case to the
llemi dana and finally to the woma. The Kambata dlad assemblies ya'a at which
thieves could be found out and ostracised with m@ wsiting them or going to their
funeral (Seifu 1970).

C Sidama

Among the Sidama there are four to five levdlCDR: the hamlet or neighbourhood
(olla or allauw), dealing with simple matters, bge, village, sub-clan (bosello) and
clan, and among the Aleta inter-clan (Hamer 1978lel8ke 2002). At neighbourhood
Olla level disputes are considered at Songo casiteiivhich disputants present their
cases in front of the elders presided by a resgesitder. The oldest elder starts the
proceedings with the phrase 'do you hear?'. Thatpfgpresents his case, followed
by the defendant. The elders then withdraw to idensthe case and reach a
consensual decision. The wrongdoer is asked toesenfpay a fine and render
compensation when necessary. If guilt is not evieééers may take the suspect aside
and attempt to persuade him to tell the truthhdf suspect refuses elders declare that
only the sky god Magino can judge what is rightjelihis tantamount to a curse. The
legal sanction of the songo was termed sera aed iould be imposed; so long as the
person did not pay he would remain a ritual outchigants might be required to
take an oath to testify that the information theyegis based on truth. Witnesses

might be called and also be asked to take an @dth.higher level the ritual leader
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Godan was involved in stopping fighting and consdecases, along with Songo
councils (Stanley 1970). Wrongdoers ask forgivenespay fines or blood price in
homicide cases. Those who dis not comply could €aesing and ostracism. Among
the Sidama voluntary associations mahabar also @lete in settling disputes; the
committee of this recent institution which arosé¢hwithe monetisation of the economy
took on the customary term songo, and sought toiateedbetween individual and

collective interests (Hamar 1980).

D Gedeo

Among the Gedeo according to Paulos (2@@bgadaa institution plays a key role in
dispute resolution. The general assembly callesl tg&es overall decisions, and cases
are considered at different levels depending oir #everity. The fear of cursing and
ostracism is a powerful force for compliance. Samst may include fines and
cleansing rituals in the case of unintentional neardissatisfied litigants can take
their cases to higher gadaa officials, but theslewiof the Aba Gadaa is considered

binding, as it is the highest rank after the yaseanbly.

E Wolayta

Among the Wolayta according to Yilma (2006)aalocal level disputes are resolved
between neighbours and/or relatives by chimatargld2isputes involving homicide
are dealt with by the chucha-checha institution.eWhan oath is required the
mechanism is referred to as chako. The Protestamtcie is involved in dispute
resolution through its elders, referred to as w&ss$a chima. Where disputes involve
inter-clan conflicts notably over land, grazing aliekestock theft, 12 elders are
selected from each side. An elder from the sideitheonsidered guilty will cover his
face in soot, and a cow and sheep are slaughteraddconciliation ceremony when
the litigants eat and drink together. In homicichsses a day is set for a public
reconciliation at which the offender appears withface covered in soot and begs for
forgiveness, and a cow and sheep are slaughtehredoffender and the father of the
deceased will drink from the same cup to mark tieb @ the conflict.

H Gamo
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Among the Gamo according to Temesgen (2006) in Db&ee are a range of individuals
and institutions involved in dispute resolution.eTkorefinie is the senior man in a
given clan responsible for administering the clad aettling internal disputes. The
shalle are the elders of the area by this nhame avbaconsidered to be particularly
knowledgeable about dispute resolution. In homiciaiges they go to the house of the
deceased carrying a stone and plead for forgiveamdsorganise a reconciliation
ritual. If the relatives refuse they leave the st@ the gate and curse them. At the
reconciliation the offender shaves his hair andecevhis body with soot. The
ceremony involves slaughtering a cow and the oHenidlls at the feet of the
deceased's brother, kissing his knees asking fagiveness and the brother is
expected to embrace him. They then both eat tlee tifa cow starting from opposite
directions and drink together. The Bollanne Domavolved in homicide cases and
is a hereditary role. The Giqqga Eeqa are heredgasjtions involved in boundary and
land disputes, with one person for each of theetlaeas within Doko. The Gesho
maaka is a clan involved in reconciling people wbonmit incest with the rest of the
society, which requires a purification ritual byieer and the shaving of the heads of
the offenders by the despised degala tanners tiol @stracism. The maro are ritual
experts that can suggest the causes of conflicksrery suggest solutions. The Kare is
a person responsible to protect people from otheasaand resolve disputes with
them. The Wogaa Era so are people knowledgeablat dbe traditional institutions
of other areas of Gamo and are consulted whenidesisnade in Doko generate
disagreements. The study by Freeman (2002:134-8wsshthe importance of
assembly places Dubusha in Doko where sacrificescarried out to maintain or
reassert the peace and fertility of the communésedpreceded by blessings. Often a
wise and neutral third party, ganna, is involvedhelping resolve conflicts. The
assemblies allow all persons to speak, and conttilu@ consensus is reached,
whereupon the wrongdoer gets down on his kneesasksl for forgiveness; first the

wronged person forgives him and then the rest@b§sembly.

G The south-west

In the southwest notably among agro-passirgtoups authority has often been based

on oratory, and decision making and dispute se#ttérdepends on lengthy discussion
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to reach a consensus, after which the positionnsnsed up by leaders (Turton 1975,
Strecker 1988). Inter-group conflict and warfars bh@en common in the southwest
and particularly South Omo area. Starting withlthek Warfare among East African

herders edited by Fukui and Turton published in919Fere has been considerable
debate about the reasons for these conflicts amdetlative importance of ecology,

economic factors, the spread of automatic fireamaspurce competition, cultural

values, age-organisation, ritual, and human ag€Btsecker 1994, Abbink 1994,

1999, 2000, Tadesse Berisso 1994, Turton 1999, eksa@dWolde 1999).

There has been much less writing on tradstioihdispute resolution although there are
cross cutting institutions notably bond-friendshgsd trading networks (Taddesse
2005). Lydall and Strecker (1979:33) noted how Bald game an outline of
peacemaking between the Hamar and Nyangatom oVes le@ntury ago. Abbink
(1994) suggests that peace-making is constrained insgcurities, resource
competition, relations between highland and lowlagrdups, among pastoralist
groups, and with the state. He concludes that bmgw resources become available
with shared development projects can a trans-lmoamhmunity' emerge. A peace
ceremony with the participation of several groupshe region was carried out in
1993 with the involvement of anthropologists, an @®IGand government
representatives. The ceremony involved cursing tarblunting, breaking and
burying spears and blessing peace through thefisacaf animals, the wearing of
fatty strips and the exchange of staffs and aducail tools symbolic of the different
groups, as well as much debating about the cadgls conflict and ways to resolve
it. At the event the discourse that sought to ereainvergence used of mutual
metaphors, allusions to shared kinship, referea@®mmensality, recalling economic
links necessary for social and political reproduati reference to similar and
interrelated forms of leadership and institutioasd shared conceptions of spiritual
agency along with blessing and cursing as archetypral forms (Pankhurst 2006).
There have also been a number of more recent gmesmtnand/or NGO organised
'‘peace conferences'’, that have sought to promtde-ethnic harmony, which it is

beyond the scope of this chapter to review.

To conclude CDR institutions in the SNNPR ardremely diverse and complex,

involving a wide range of systems including hiehaeal institutions with courts, and
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a layered structure, sometimes with judicial exgpdtie involvement of religious and
clan leaders, in some societies highly regulateskrablies, some involving age-

grading, and often elders' councils.

Conclusion and Recommendations

If those concerned with criminal justice reformAfrica wish to have any real impact on
improving access to justice for the majority, ttiba vital role played by traditional
and informal mechanisms in providing justice fag thajority of people living outside
town centres needs to be acknowledged. They wslb aleed to seek to broaden
understanding of how and where these forums oparatdo pursue policies that take
full account of their existence. Training on, res@s for, and regulation of traditional
and informal justice forums is also required. Theheuld be co-operation between
informal justice and the relevant state institusionas well as cross referrals between
state courts and informal forums. For far too ldaragitional and informal forums
have been ignored, in part owing to entrenchedtipasi on the undesirability of
'‘traditional justice'. In the absence of studiasea specifically at finding practical
solutions, such arguments have been used to jusdiffinued inaction. The policy of
turning a blind eye to traditional and informal tjae systems is long overdue for
replacement. (Penal Reform International 2001:5leamis added)

The studies in this book have been able to establsclusively that customary dispute
resolution systems are widely distributed and gextathroughout Ethiopia. Despite
their wide coverage, CDR institutions are quinteiafly local serving particular
groups. Most such institutions are built on culkuutes linked to local belief systems,
and are based on localised trust among people wbw keach other in face-to-face
communities. Nonetheless in certain societies CBRitutions with several levels
have developed and there are a number of moresinellCDR institutions that have

formed across-ethnic boundaries, in border aredsnaiowns.
This book has shown that CDR institutions gistewith the formal justice system and

are very relevant in the day-to-day lives of thembers of communities within all

Ethiopian societies. Moreover, despite lack of farmecognition in practice CDR
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institutions at a local level have strong de falitlkages with the formal justice

system.

In this conclusion we start by reviewing temjor characteristics of CDR. This is
followed by a discussion of ten advantages and liimiations of CDR. We then
consider the state of relationships between thedband customary systems which
we characterise as "coexistence and collaboratitrout mutual recognition”. In the
recommendations we note the lack of constitutioeabgnition of CDR institutions
despite the extensive cooperation in practice. Wmgnise the potential risks of
greater integration between the formal and custgrnsgstems, as evidenced from
accounts of international experience, and in m@htito rights of women, children and
minorities. However, we argue for greater partngrdb appreciate the value and
enhance the role of CDR and reduce the burdenefotmal system. We present ten
practical suggestions of ways in which greateratmlation may be achieved. We
conclude by suggesting that Ethiopia is at a coas with the current greater
decentralisation to the wereda level offering opyaties for enhancing local level
justice through greater recognition and involvemeitustomary institutions while
simultaneously guaranteeing and protecting humgimtgj notably those of women,

children and minorities in compliance with natioaal international norms.

Major Characteristics of Customary DispResolution.

The studies discussed in the book have iftehtthe following ten somewhat
overlapping characteristics of CDR systems: 1) Ytdwy and consensual
proceedings, 2) Litigants' involvement in selectioinlocal mediators, 3) Locally
circumscribed constituency, 4) Public participatib) Accepted and flexible norms,
rules and values, 6) Group-based responsibilityN&yotiation and compromise, 8)
Forgiveness and compensation, 9) Restoration andhtenance of peaceful
coexistence, and 10) Dynamism and responsivenesdsange.

182



1.

Voluntary and consensual proceedings

CDR generally requires the voluntary participatminboth parties in a dispute and an

2.

agreement to abide by the outcome. CDR institutisslly do not have the kind of
coercive mechanisms at the disposal of formal systend rely on social pressure and
the invocation of potential ostracism or exclusfoom the community to deal with

non-compliance.

Litigants' involvement in selection of local dietors

CDR institutions usually deliver justice throughethrehicle of participant-selected or

community-selected mediators and decision-makersitrators are from within the
community and known to the litigants. Those who aedected usually have
experience, knowledge or skills in dispute resolytiand they often have a respected
and higher status than the litigants. However,ame cases there are hereditary or
self-appointed positions.

Locally circumscribed constituency

CDR institutions generally operate locally, thattlsey resolve disputes within particular

4.

ethnic groups and often within specifically circuomibed geographic locations, often
within a community of people who know each othed &we within close proximity.
However, in a few cases CDR institutions exist @it across boundaries and have
the capacity to resolve inter-ethnic disputes.

Public participation

CDR institutions are usually held in public andeaoftallow for participation by those

attending. Rather than being imposed, the outcemegotiated and discussion may
continue till the decision is agreed upon by abisth present. The outcome needs to be
consensual and requires public approval to enakl@sidns to be backed by

community sanctions of exclusion if required.
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5. Accepted and flexible norms, rules and values

CDR institutions generally deliver justice in aadance with norms, rules and values that
are generally known and accepted by participantsvever, the rules and evidence

are often flexible and can be adapted to partictdaes and circumstances.

6. Group-based responsibility

CDR institutions often consider that the respottigjbfor the harm rests, not with the
individual but with the broader social groupingteof the family or clan. The kin are
involved in ensuring that the offender among theidst complies with the verdict
and where compensation is required may be expécteshtribute.

7. Negotiation and compromise

CDR systems generally involve negotiation betwelea disputing parties to try and
resolve the case amicably. This usually involvesnmmmise with both parties
accepting some measure of responsibility for ttsputie and agreeing to the verdict.
Rather than one party being viewed as the winneéitlaa other as loosing both parties
stand to benefit from reconciliation.

8. Forgiveness and compensation

CDR institutions often require the loser or wrongdto ask for forgiveness and/or pay
compensation, rather than imposing a physical pbomént or imprisonment.
However, sometimes both parties are consideretiyqanid expected to make amends.
Compensation is often paid by one individual, fanait clan to another as a form of
restorative penalty that enable to parties to bermeiled.

9. Restoration and maintenance of peaceful coexiste

CDR institutions aim to restore peace and harmoetwéen the disputing family
members, neighbours, clan or local group so thamndo litigants can continue to live

together in frequent interaction. Often the lititm@re expected to eat and drink
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together in 'rituals or reintegration' involving ig&l sacrifices to seal their
reconciliation and ensure that social harmony is\taaed.

10. Dynamism and responsiveness to change

CDR institutions are not static but have evolve@rogenerations to their current status,
and can respond to changes in views and valuesy Mawve evolved in recent times
and changed over the past few decades to become fmonalized in response to
interactions with the formal systems and regionatjonal or international pressures.
There has been increasing use of writing notahlyte final contractual agreements.
Some CDR institutions have also been written domeodified as in the Gurage case,
and have been self-critical and reforming notalelgarding gender power relations
and discrimination against women and customs censitlharmful such substance
abuse and ostentatious feasting.

Advantages of Customary Dispute Resolution

The studies in this book have documented very fsogmt advantages of the CDR
systems, particularly for the sections of the Htlaa society far or removed from the
formal justice system both in terms of the physloahtion and financial ability. The
following ten are among the noteworthy advantagekedCDR systems identified: 1)
Accessibility, 2) Timeliness, 3) Limited cost, 4¢gitimacy and appropriateness, 5)
Restorative capacity, 6) Participatory procedurép, Predictable processes and
outcomes, 8) Enforceable community-based sanctiOBhsAvoidance of coercive
measures and 10) Building community cohesion.

1. Accessibility

Many CDR systems work at a very local level throegmmunity mediators and decision
makers. Generally CDR institutions are within watkidistance avoiding the need for
litigants to pay for transport. They are conduatedhe local language and involve
almost exclusively oral proceedings obviating tleeahfor litigants or participants to

be literate, or know national or regional languagéswever, written recordings in
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2.

some CDR institutions have been evolving and haeeolme commonplace,
particularly where decisions involve commitmentstlom part of litigants which could
need verifying and where there is a possibilityt fleamal institutions could later be

involved.

Timeliness

Most CDR systems are able to respond immediatelyeoy quickly to disputes that arise

3.

before they become serious thereby usually avoidiscplation into conflict. The
procedures are generally simple and most disputesbe resolved fairly easily.
However, the CDR experts sometimes use delayingicsacadjournment or
postponement of sessions to allow for litigants'd¢ool off, reconsider or be

reconciled on their own or through kin pressure.

Limited cost

The cost of resolving disputes in CDR systems reegaly very low. Litigants tend not to

need to pay for transport or to hire lawyers oalexxperts. Litigants may be expected
to provide food and drink for a reconciliation osican and/or to provide the elders
with a small payment, usually in kind and often tmed directly at reconciliation
ceremonies. Compensation payments, depending osetrezity of the case, may be
nominal but are generally more limited than in fbenal system, are usually in kind
in the form of livestock, and may be subject to ategion and/or reduction. CDR

systems can thus be considered to be cost-effective

Legitimacy and appropriateness

CDR systems are culturally relevant and often vibvae the most legitimate source of

justice to the participants. The systems refleidely held beliefs, norms and values
of the community. They are generally appropriatdoial contexts, particularly in

close-knit rural communities where people needtuaperate on a daily basis.
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5. Restorative capacity

Most CDR systems focus upon restoring harmony withe community when a dispute
has arisen. They operate to reconcile the pastethat they can live in peace and
cooperation and recognize the harm done to the aomtyn Often, this is achieved
by requiring that the guilty party asks for forgimss and/or that the aggrieved
receive compensation. In the absence of CDR, mgstd# feuding or revenge may

prevail.

6. Participatory procedures

Many CDR systems conduct proceedings in publicgdagithin the community, often at
established fora. The victim, offender and the memlof the community participate
in most aspects of the proceedings. The decisekentare therefore publicly known
and communicated orally, forming part of the lotadal norms, and the whole
community, particularly the younger generation, @dacated in the rules, procedures

and means of solving disputes and preventing adrifirough the public proceedings.

7. Predictable processes and outcomes

Most CDR systems operate on the basis of a knowofseiles often based upon local
case precedence, with established procedures aheciell known by all community
members. These rules and precedents are commuhmatly among those who are
responsible for delivering justice and are easihderstood by the community

members.

8. Enforceable community-based sanctions

The decisions of most CDR systems are, in theimllomontext, easily enforced.
Customary systems tend to be able to ensure cameplithrough blessings and the
threat of curses. Failure to comply can resultacia ostracism and being left alone
in good and bad times, in effect forcing the lingmto seek to regain community

approval by complying with the decision, or altdiviely leave the area.
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9. Avoidance of coercive measures

Generally CDR systems do not have custodial seageattheir disposal and avoid harsh
sentences and physical punishments. Problems tme sblved before they become
very serious resulting in loss of property or liBy paying compensation to victims,
offenders provide support and avoid the econonoblpms and social dislocation for

families resulting from imprisonment.

10. Building community cohesion

CDR systems keep community values alive and heifgl mommon ground between
members providing a sense of togetherness andlectoed spirit which enhances
solidarity and self governance which can also bendssed for community-led

development endeavours.

To conclude one can go so far as to make the anmguthat many CDR institutions are
more democratic, humane and appropriate to locakegts than formal justice
systems in the following five respects.

1. They often provide fora for a wide range of menstof the society to participate in the
judicial process;

2. They tend to rely on consensus allowing litigaiot argue without interruption until one
side is more persuasive;

3. They seldom impose severe punishments and seahtain pardon, reconciliation and
compensation payments. They tend to avoid impriseripand physical punishments
and in extreme cases opt for banishment;

4. They are better at restoring peace and enabtiggnts to continue to live in close
proximity and harmony.

5. They can fairly easily be modified to take aauoaf cultural changes and reforms such

as those relating to gender issues and harmfubic#sly practices.

We do not wish to suggest that all aspectsvafry customary CDR institution are
acceptable or can be seen as conforming with redteomd international and universal
norms and human rights. Major problems with CDRitasons in this respect are

discussed in the next section. However, there areiples and procedures common
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to many CDR institutions that are rational, reasd®mand judicious which modern

systems could emulate and with which they are mdiginto experiment, notably in

Western countries that have lost such traditionshsas community service as an
alternative to imprisonment (ICRC 2004).

Limitations of Customary Dispute Resolution

The studies in this book have shown that GRems have some serious limitations
especially when seen from the point of view of ¢bee beliefs of modern formal laws
and institutions such as the Ethiopian Constituaod the institutional conventions,
instruments and machineries in place under it, @ernational legal norms and
conventions. The following five are the major thenitations identified: 1)
inequitability, 2) non-compliance with human riglggndards, 3) undermining of
individual rights, 4) inability to guarantee proceal fairness, and 5) lack of
uniformity.

Inequitability
Firstly in gender terms, generally women axeluded from participation in CDR
justice systems. They are usually not decision msakand customary mediators and
arbitrators are almost always exclusively male. Ewesv, as Penal Reform
International (2001:2-3) argues women are alsostyasnder-represented on formal
court benches in Africa, and the same is true mdpia, and customary systems like
formal ones have evolved to become more genderctmrs Nonetheless, women
often do not have the standing to appear beforaatwed and decision makers in the
customary systems on their own and may require le netative to represent them.
CDR institutions may also pass judgments that geenat the interests of women,
notably regarding matrimonial litigation, divorcetdement, and violence against

women, particularly rape, female-genital mutilafidomestic violence (Meaza 2007).

Secondly, CDR institutions may not refleat $pecific needs, rights and interests of
children and young persons, who are often tredtecsdame as adults. For instance in
some traditional cases of homicides girls may heviged in compensation against

their will, and girls may not inherit equally frotheir parents.

Thirdly, CDR institutions sometimes excludee tparticipation of minority groups,

such as occupational craftworkers or clans thatansidered inferior. There has been
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very widespread discrimination of such minoritiaspiolitical, economic, social and
cultural terms, and CDR institutions tend to remwa existing hierarchies and

domination (Pankhurst 1999, 2003).

Finally, the compromising spirit that is a mafeature of most customary systems may
reflect the existing power structure and reinfoaittevhole range of inequalities based

on gender, age or other status.
2. Non compliance with the human rights standards

CDR systems operate on the basis of their own kwesprocedures. These may differ
significantly from those written and passed by l#wslative bodies. Thus individuals
may find themselves convicted of a crime that i&nawn to law or subject to a

consequence that is not supported by the formal Bgtem.
3. Undermining of individual rights

Because CDR systems are often based upoectied responsibility for wrongs that
are defined as those things which harm the commuwst a whole rather than
individuals, they generally do not reflect and yulespect the individual human rights
provisions of the Constitution or those enshrimedhiernational instruments. This is
most notable in the case of women's reproductigktsi property inheritance and
division during divorce, and violence against wome€hildren's rights may also be
undermined. Moreover, individuals may be drawn idisputes for which they were

not responsible.
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4.

Inability to guarantee procedural fairness

An often expressed concern about CDR systems ighbg can be perceived as corrupt

5.

and biased. Traditional leaders or arbitrators faggr their kin or be open to bribery.
In some CDR systems persons are held responsibleefaavior, not on the basis of
objectively assessed and reliable evidence, bbératn the basis of their willingness
to give the requisite oath, or upon the word ofigml powers as expressed by spirit

mediums.

Lack of uniformity

There are a large number of ethnic groups in Ethiapd most of them have their own

specific CDR institutions. There are significaiffetences between these systems.
Thus the justice received may be dependent upamcéthand locality and not solely
upon the issues or matters in dispute. This cam gge to different verdicts about the
same offence or the same verdicts for differenterafés resulting in lack of
consistency and potentially unfair judgments. Femttore, as pointed out by several
studies in this book, CDR systems may not be abt®pe with 'modern’ contexts and

types of disputes in which they are not usuallylaed.

Coexistence and collaboration without mutual rectomgm

It has been noted that, currently, the fdrustice system and CDR systems operate
at the simultaneously and in the same place wmtiitdid overt support or recognition
of each other. The formal system officially ign®tbe existence of the CDR systems
or views them as irrelevant to the legal system gmns them no credence or
legitimacy in areas other than those recognizedhbyConstitution. Conversely the
CDR systems operate without regard to the claimtbeformal system to jurisdiction
or legitimacy. Each system has its own spherenfifience and sometimes client
group and operates relatively successfully withirHiowever, in a number of cases
there is significant collaboration between custgnaard state systems and even some
acknowledgement of the former by the latter asahatehe Somali case study in this
book.
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In practice the state has tended to relythen formal justice system with limited
attempts to involve customary institutions. In taly EPRDF period there were
cases of yeselam komité, 'peace committees' thaghsdo involve local elders and
customary leaders for instance in finding culprésponsible for cutting trees from
community forest. (Pankhurst 2001). However, therehe possibility that such

collaboration can tarnish the reputation of custgnheaders.

The State has at times organised 'peace andadacy' conferences under the former
Regional Affairs Bureau at the Prime Minister'siadf to address conflicts between
groups such as between the Borana and Garri, bettiee Afar and Somali, and
between different Gambella factions, and sometisteght to co-opt local elders to
participate in such processes (Asknake 2006:948relhave also been a number of
initiatives by NGOs to advocate peace meetings @othote reconciliation, some
trying to involve women in peace conferences, tanter gender biases for instance in
Gambella (Sommer 2005, 2007). However, overall Kenaoncludes that: "the
participation of civil society and the use of ttawhal institutions in conflict

management processes are abysmally low" (2006:942).

In practice there are significant informakhges between the two systems at the local
level, particularly in remoter contexts. The fornsgstem often relies on customary
institutions to deal with more simple and localisegbes often relating to family
matters, to review cases and forward those thatamplex, serious and involving
matters that are considered the jurisdiction ofdtaée system such as land disputes
and murder, and to ensure that decisions takemeicdurts are executed and that the

parties comply with the verdicts (Pankhurst 2006).

The coexistence of the two systems has @ilsmn disputants a choice of alternative
ways of resolving their disputes, such that if adiet is considered unfair in one
system litigants may resort to the alternative. akailability of both systems also
provides most people with ready access to at |lsashe dispute resolution
institutions. The maintenance of CDR systems megngthen and legitimize local
customs and practice and keep people more invatvedmmunity affairs. They may

support the development of cultural awareness amde pthereby enriching the

192



cultural heritage and contributing to the developt& Ethiopia as a great pluralist

nation.

However, the fact that there is no officialkl between the formal and the CDR
systems has given rise to several problems. Oseaf problem is the promotion of
‘forum shopping' and a multiplicity of proceedinggh disputants dissatisfied with

the formal or CDR process turning to the other gaia try to come out as more
advantaged or as the winner. Though this creategeh and options it may also
result in abuses, particularly if there is no camation between the two systems. This
can also undermine the legitimacy and credibilifyboth systems. It further adds
unnecessary time, expense and complexity to pravgedhereby making the justice
system incapable of being principled. Importantlyoa due to the absence of any
formal link, the assumption of jurisdiction by batiistems on a given dispute might

lead to insecurity, instability and increase riskconflict within a community.

Recommendations

The reality is that CDR systems do exist throughthiopia and are delivering

justice to a broad sector of the Ethiopian socsithe by side with the formal justice
system. As noted in the introductory chapter of thook the 1995 Constitution of
Ethiopia has formally recognized the operation o§tomary laws in family and

personal matters with respect to consenting dispsitaHowever, as noted, the
Constitution did not recognize any formal spacetf@ customary laws and courts
regarding other civil and the whole of criminal bteas. This question deserves

reviewing.

It should be stressed that attempts to simply echanically incorporate traditional
and informal justice forms into the formal statetsyn in other African countries in
post-colonial contexts have often failed (PenaloRef International 1991:129). This
resulted in loss of positive attributes of custoynaystems, by undermining their
legitimacy, reducing their flexibility and abilityo adapt to changing circumstances,
making them unnecessarily bureaucratic, fixing thimough written codification,

subjecting them to interference and relegating ttean inferior status.
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There are also serious risks for individual humights, notably of women, children and
minorities that need to be taken into consideratiad protected through federal as
well as state legislation and legal provisions. e Huvocacy work of the Ethiopian
Women's Lawyers Association achieved consideralbbtgrpss in this respect in
obtaining the revision of the Family Code in 200@ @ahe Penal Code which was
renamed the Criminal Code in 2004. This removeddikerimination between men
and women apparent in the 1960 Civil Code which diffdrential marriage ages for
men and women, designated the husband as the himatheright to chose common
residence and manage common property, disallowentat until fault was proved,
and did not recognize common law marriages. Likewthe Penal Code of 1957
criminalised abortion, did not recognise or crinise domestic violence, or female
genital mutilation, and provided an inadequate [tgni@r rape. However, three
Regions have still to adopt their enacted familyddMeaza 2007:100-2)

Maintaining the state and customary systems sepeatach seems to have become an
emerging consensus among academic writers, shatldhean that they should not
borrow from each other or that there is no scopetlie systems to work together
(Penal Reform International 1991:136). A numberddferent options pursued by
various African countries, their advantages andksrihave been discussed by

Kohlhagen in his background chapter in this book.

The following ten ways of enhancing partnershig @ollaboration are worthy of

consideration: 1) rethinking constitutional chaiceegarding customary laws and
courts, 2) developing institutional linkages betwdhe two systems, 3) providing
appropriate support to acceptable CDR institutiofy, developing relationships
between actors in the two systems, 5) supervigmugnaonitoring the performance of
CDR systems in key areas, 6) encouraging reforrCDR institutions notably

regarding gender, minorities and harmful customg@r@moting the writing down and
codification of CDR institutions, 8) carrying ouirther research on CDR institutions
and their relationships with the formal justice teys, and 9) establishing pilot
collaborative projects for potential replication dampscaling, and 10) sharing

experiences with other countries on reconciliabbstate law and CDR.
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1. Re-thinking Constitutional and legal choicegarding customary laws and courts.

In view the pervasive existence of CDR systemsiqaarly throughout the rural society
of the country, the constitutional limitation ofeih jurisdiction to only family and
personal matters may not serve the cultural neédlsecsociety. Therefore, ways of
expanding the jurisdiction of the CDR systems toamaeptable level should be
considered, while making sure that individual hunmagits and those of women,
children and minorities are recognized and respectie this recommendation is
acceptable, the approaches to be taken in relaioivil matters and criminal matters
should be carefully looked into. Such a decisiory rha best taken in consultation
with the relevant sections and stakeholders withasociety at federal, regional and
local levels. In a similar argument, based on hw khesis in 2004, Alemayehu
Fentaw argues that the Federal Government shobkkteid full recognition to the
ethnically based customary law systems; particulatiraw the boundaries of formal
legal pluralism to accommodate at least the weHldshed and dominant customary
dispute (criminal) settlement mechanisms; statéféreéntly, leave elbowroom for the

non-state actors".

2. Building institutional linkages between thenfa and CDR systems.

Linkages betweeen state and customary systems bearseen as facilitating
cooperation between the two systems and might Isé \bsualized as using each
system to complement the other. There is a comtmalong which linkages can be
built from sharing information, through sharingigdliction, to sharing responsibility
for individual matters. Recommendations can beigex along that continuum. By
so doing, the legal system can take advantageedbehefits of the CDR systems that
were articulated in the studies, while ensuringt ttheey respect the concern of

international and national human rights and thdseomen, children and minorities.
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3. Strengthening and supporting acceptable CDRcéuSystems.

This would mean supporting the development of dbthformal and the CDR systems
simultaneously with a view to eventually havingulyf functioning pluralist legal
system that has two or more aspects to it. The@ugo be given to the CDR
systems should be done while attempting to refdmm unfair and discriminatory
aspects of the former as documented by the stu@iesfollowing ten examples are
potential ways of supporting the CDR systems andmpting a more fruitful

partnership and collaboration with the formal jostsystem:

3.1. Providing financial support to cover basicts@ssociated with customary procedures
and more globally, to provide budget support teceld CDR institutions identified

locally that fulfill acceptable criteria (at regi@evel);

3.2. Recognizing and supporting local meeting daaed fora; and where appropriate
improving shelter options.

3.3. Recording decisions taken in CDR processé®séd records can be used to learn how
the CDR system operates and to assist in providitgvant background in cases
taken thereafter to the formal courts.

3.4. Providing fora for the exchange of informatiabout customary practices and

profiling successful and difficult matters brougbtthem for resolution.

3.5. Encouraging dissemination of information and pudilmn of the CDR and
formal court decisions taken so that they can bamnthroughout the country, and

encouraging them to undertake self-critical refarms
3.6. Providing training and workshops to those Im®d in CDR institutions on the legal

provisions in the country, and the rights of patac sections of the population,

notably women, children and minority groups.

196



3.7. Organising workshops for a wide range of dtalders including government, civil
society, business, etc to debate the issues arghtfdé and options for greater

collaboration between the formal and CDR justicgeys.

3.8. Promoting state and private media discussidhenissues relating to legal pluralism

in newspapers, radio, and television.

3.9. Assessing public opinion of this issue ofigessystem reforms in towns and rural

areas in the different regions through surveyspils.

3.10. Conducting awareness campaigns about theesissamong the younger
generation through schools and clubs.

4. Developing relationships between actors in tmmél justice and CDR systems

The success of any program to link the two systasisdepend to a great deal on the
nature of the relationships that exist on the gdoushould a decision be taken to
attempt to build linkages then prosecutors, podce judges in the formal system
must work to establish a climate of confidence amdual trust in which discussions,
exchange of information and division of labour wtDR actors can occur.

5. Supervising and monitoring the performance DRG&ystems in key areas.

This could be an interim measure if and until jdicton in certain areas such as
homicide, are clearly given to the formal systerd #ms is accepted by the actors in
the customary system. It has been shown that th@m@ary rules in certain areas do
not live up to the minimum standards of human gghthe question of rights of
women, children and minorities are a major conc@éoreover, implicit in some
CDR systems is an acceptance or at least toleratisalf-help in engaging in killings
in certain cases such as sorcery and revenge, ara generally that the customary
systems are sometimes not reliably effective ididgavith homicide cases (Donovan
and Getachew 2003). The Ethiopian Government hashéoefore monitor the
activities of the CDR systems in such fundamem@hs of concern. Efforts to address

these shortfalls should embrace carefully desidegal and educational methods.
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6.

Encouraging reform of CDR institutions notabBgarding gender, minorities and

harmful customs

Some reform of CDR institutions regarding gendscdmination and harmful customs is

7.

already happening spontaneously as the Gurage éxasmows. This could be
enhanced through dialogue with associations suthea&thiopian Women's Lawyers
Association, and other women, child and minorights groups. Given the flexibility
of CDR instutions changes can be instituted onaeeahand advocacy work to
influence elders and CDR institutions that havetamusry legitimacy and popular
recognition could be an important avenue for prongptocally accepted, instituted
and implemented change, notably regarding gendsaridiination, and child and

minority rights.

Promoting the writing down and codification@DR institutions

The writing down of Afar customary law and the damdition of the Gurage Kitcha

Customary law are good examples of how customawydan be both codified and
revised, updated and improved. Similarly supportcfadification of other customary
law could be an important step in cultural selfedaination, recognition and use of
CDR institutions and what is valuable about therhilevat the same time providing a
forum for discussion, revision, updating and transiing customary law to comply

with national and international norms.

8. Assessing CDR institutions in the country thiofigrther research

Though this book provides cases studies from ehtttedRegions of Ethiopia it was based

on a small project involving a very limited fieletgpod and does not cover the wide
range of CDR institutions in the country. Thereaigreat need for further research
particularly in the southwest to understand thevaence, status, workings of CDR
institutions and their relationships with the fotmuastice systems throughout the
country. As the proceedings of the workshop on dftiai's justice system reform
(2002:11) noted: "Research must be carried out @m to use alternative dispute

resolution mechanisms (ADR) for the purposes dfisgtdisputes. There should also
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be continuous observation to check whether theghirie problems in using the
mechanisms. The mechanisms that are found to bldrvgoshould be developed and
strengthened." Likewise, Alemayehu Fentaw basethisnlaw thesis in 2004 argues
that the Federal government should: "Launch a $tatestatewide field research by
legal anthropologists with an eye to studying andlysing all of the customary law
systems within its boundaries and conforming thenthie minimal standards for
adequate protection of human rights of its citiZehbere should also be action-
oriented research with regards to rights of wonefiidren and minorities and ways
of encouraging customary to be self-critical anstitnte reforms, as have already
been taking place in some CDR systems.

9. Establishing pilot collaboration projects fatgntial replication and upscaling.

Prior to implementing any constitutional changeaorendment of legal jurisdiction and
institutional structure it would be judicious to peximent with small-scale pilot
projects of greater partnership and collaboratietwben the formal and informal
justice systems and monitor, assess and evaluatuticome within a specified time-
frame. This could be done in selected conducivalitbes starting with greater
recognition of each other by actors in the two ey, the development of mutual

trust and a discussion of the cases with which #reydealing.

This could involve the following three steps. Fiistnay be possible to formalise a clearer
division of labour, in which the customary systedeal with more simple cases to
relieve the burden on the formal system to coneémin more serious cases. Second,
the customary systems may be able to play a grealin the implementation and
follow up of formal court decisions thereby alsalueing the tasks of the formal
system. Third, to avoid court congestion and prismowding the customary
institutions could be involved in organising and rmaging reconciliation and
community service rehabilitation alternatives tostogly to restore peace among
litigants, as has been experimented successfullynamber of other countries (ICRC
2004).

10. Sharing experiences with other countries on retiogcstate law and
CDR

As Kohlhagen points out in his background chaptehis book there are a range of ways

of reconciling state law and local realities. Théfedent experiments in the post-
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colonial African contexts present specific advaetagand risks relating to
codification, integration, incorporation, tolerateslf-regulation, cooperation, and

innovation.

There can be much to be learnt from shaemperiences with other countries,
particularly in Africa, with regard to the potersiaand limitations of justice reform
designed to give a greater voice to CDR and enhbagad efficacy and pluralism.
This could be achieved through workshops, exchangjés, comparative research
projects, publications, media debates and civiliggcdiscussions. Comparative
experiences in protecting and enhancing the rightsomen, children and minorities

should be part of this endeavour.

The challenge of Decentralisation: Ethiogia austice cross-roads

Since most CDR processes take place atotted level, the current trend of greater
decentralisation from the Federal level beyondstheond level of the regional states
to the third wereda level provides a unique oppotyuwith regard to enhancing
justice at the local level. On the one hand théespadicial system could enter a
genuine dialogue with customary institutions andate a partnership that could
enhance local democratic governance and the eftigi®f justice delivery. On the
other hand the greater state involvement to a loleeel could be a means to
strengthen the formal justice system and implemmante uniform legal norms,
procedures and guarantees particularly where tite stachineries have been weak,
and especially with regard to protecting and enimgnendividual human rights,

notably those of women, children and minorities.

It can be hoped that this opportunity for stomctive change will be seized and
exploited judiciously to allow for more recognitiand involvement of customary
institutions by promoting tolerant, flexible andoperative relations between the
wereda and community levels, as well as guarargaantividual and minority rights
and ensuring understanding of and compliance witttional and universal

international norms.
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Unit four: Legal Pluralism

Introduction

This unit is designed to introduce you to thbject of legal pluralism. You will
explore a good number of issues associated wigethencepts. Legal pluralism is an
expression of tolerating the existence and operaifanultiple legal orders in a given
legal system at the same time. Legal pluralismwalseveral groups to handle some
of their legal problems differently. Legal centsati, however, works in the opposite
way. Legal centralism either silences multiple legraers or denies their existence.
Legal centralism rests on the assumption that lawes only from the central
government. Laws coming from other sources shooldhave a place at all. Legal
pluralism is concerned with what a legal systemsdeéh its several communities
having their own method of solving legal problerSsould the legal system simply
abolish them? Should the legal system recognizéhalldiverse legal institutions?
Should the legal system reject some of the custpmdes and maintain the others?
There is a need to give sound reasons for a legaerm faced with diverse legal

institutions in its jurisdiction either abolishitad) or some of them?

In handling these issues, the unit is dividgd two sections. The first section deals
with the essential attributes of legal pluralismpéasizing on its definitions, merits
and demerits. The second section is about the vafmrms of legal pluralism; that
section examines the Ethiopian position as welthes experiences of some other

selected African countries in this regard.

In this unit, you should be able to:

Analyze such concepts as legal pluralism and legairalism.
Appreciate the various approaches to legal pluralis
Evaluate legal pluralism.

Recognize the type of legal pluralism adopted e RDRE Constitution.
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4.1 Attributesof Legal Pluralism
This section defines legal pluralism, examinesrttegits and demerits of legal pluralism
and defines legal centralism. The section alsoudises the purposes and de-merits of

legal centralism.

In this section, you should be able to:

. Define legal pluralism.

. Examine the merits and demerits of legal pluralism.
. Define legal centralism.

. Discuss the purposes and de-merits of legal cégriral

Legal Pluralism: The basic issue in legal pluralismhow does one conceptualize law in
such a way that it expresses common norms in whédple can live together while
also tolerating their differences? At one end thisrehe danger of a totalizing
approach that silences any alternative ideas; etother is the danger of endless

fragmentation.

The term ““legal pluralism is difficult to die¢ in a precise manner. The concept of
legal pluralism implies the inclusion of differemtders, which co-exist with the state
law, although maintaining a level of autonomy. Tdastence of multiple “legal”
orders in any one particular community is a mateficsn of legal pluralism. Legal
pluralism also is concerned with the relation bewstate law and indigenous law.
State or government law is only one of the typelawfthat apply. In practice, there is
co-existence and interaction between multiple legdérs such as international, state,

customary, religious and local laws.

? How does John Griffiths define legal plisma? What is the objective of legal
pluralism for John Griffiths? John Griffiths defméegal pluralism as the state of
affairs, for any social field in which behavior puant to more than one legal order
occurs. A central objective of legal pluralismtgsattack the idea that what law is a

single, unified and exclusive hierarchical normatierdering descending from the
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power of the state, and to destroy the illusiort tha legal world actually looks the

way such a conception requires it.

In the strong sense, legal pluralism refera situation, which is morally excluded by
the ideology of legal centralism a situation in g@hinot all law is state law nor
administered by a single set of state legal insvits, and in which law is therefore
neither systematic nor uniform. Legal pluralismtsyweaker sense can refer within

the ideology of legal centralism, to a particulabgype of the sort of phenomenon.

Different senses of legal pluralism: Accoglito Alice Tay, there are four senses of
legal pluralism. Most broadly, the phrase simplyireds us that there are many and
different legal systems, legal arrangements, legatoms, and legal 'cultures' in the

world, and that they may and do conflict with eather.

In the second sense, for Alice Tay, legalrglam can be understood nationally,
internally, as something that exists in each sgcithe plurality of legal cultures and
legal systems in the world is paralleled by thergdity of legal attitudes, traditions,
expectations, and 'cultures' within any one soci&tys view has, in some places,
been somewhat obscured for the lawyer in the pastdtendency to see only state-
backed and state-sanctioned 'official' law as ttaly. That is especially so since the
concept of the rule of law was developed as partao$truggle against feudal
particularism, fragmentation, inequality, and deraization; the pluralism of estates
or classes, and their legal centrality in medidualope, were taken to militate against
the equality of human beings before the law and dbetrine that human rights
applied to all, irrespective of status. In estdi#ds, secure democracies, there is
increasing demand that the 'official’ legal systakes more and more account of such
legal pluralism, of the differing informal tradiis and expectations of various
sections of the population. Thus, the second sefisthe term ‘legal pluralism'
stresses internal social complexity and not mettedyexistence throughout the world

of many different national or political communitiescomities.

For Alice Tay, the third sense of legal pluralismitihe systematic and intellectual
reconciliation, by a lawyer of such pluralistic damls and concerns within a general

legal system that sees itself as creating ruledifignon all citizens and which gives a
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principled foundation for making distinctions betme one class of citizens or
activities and another and which coherently works lmw such distinctions shall be
made. 'Legal pluralism,’ as the doctrine that thare competing legal systems,
traditions, and expectations in the world and iry ame society, is simply the
statement of a fairly obvious fact that forms pafrthe background of the lawyer's
work. It cannot do away with the need for the lawig consider whether, in given
circumstances or even generally, some legal pHegip arrangements, or
presumptions are better than others and what kindavality, view of society, and
view of life particular legal systems incorporatelgromote. It might be argued that
there is an inherent and indeed central theoretica$ in the modern Western
conception of law in favor of universality, freedprand equality which has
revolutionized and continues to revolutionize Westsocieties and which was a
primary stimulus in revolutionizing the legal andlipcal conceptions of the non-
Western world. Legal relativism simply closes itge® to the central legal and
political issues of the modern world. The samecairse, applies to the past -- the
Code Napoleon did sweep Europe and was welcometu \elhiere Napoleon's troops

were not.

For Alice Tay, the fourth sense of the term “lggakalism’ is the recognition by and
in a system of law of differing or special custoamsl traditions within a society or the
recognition and legal protection of such customsiinations where the legal system

is exported to a community different from that, aefhgave it birth.

Any sort of pluralism necessarily implies thrabre than one of the sorts of thing
concerned is present within the field described.thie case of legal pluralism, more
than one “law” must be present. This cannot becemed of as a situation in which
more than one rule is applicable to the “same”asituin. Legal pluralism identifies a
situation in which law is non-uniform not one ofy& pluralism. Legal pluralism
deals with the fact that within any field, law ofnous communities may be
operative. It is when in a social field more th@are source of ‘law’, more than one
‘legal order’ is observable, that the social ordérthat field can be said to exhibit

legal pluralism.
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Legal pluralism assumes that a situation uman society-is one in which law and
legal institutions are not all lumped within ongstem’ but have their sources in the

self-regulatory activities of all the multifariogscial fields present.

Legal pluralism suggests the presence arcalsfield of more than one legal order,
as that state of affairs, for any social fieldwhich behavior pursuant to more than

one legal order occurs.

Legal pluralism bases itself on cultural tielam. Cultural relativism has many
meanings. One of such meanings holds that cultaye e an important source of the
validity of a moral right or rule; there is a weptesumption of universality, but the
relativity of human nature, communities, and righénses as a check on potential

excesses of universalism.

Legal centralism: Legal centralism may algocalled legal singularism. Law is and
should be the law of the state, uniform for allgeers, exclusive of all other law, and
administered by a single set of state institutiongo the extent that other, lesser
normative orderings, such as the church, the farthly voluntary association and the
economic organization exist, they ought to be andfact are hierarchically

subordinate to the law and institutions of theestaaw is an exclusive, systematic
and unified hierarchical ordering of normative prspions, which can either be
looked at either from the top down wards as desognilom a sovereign command

or from the bottom upward.

A criticism directed against legal centralisenthat it fails to see the other side of the
legal world. Legal centralism disregards the facsituations on the ground. The
failure to see the factual world leads legal cdisttanot to accept that law in modern
society is plural rather than monolithic, that lasv private as well as public in
character and that the national (official) legadtsyn is often a secondary rather than a

primary base of regulation.

Legal centralism bases itself on a numbdaltdcies. You can mention the following
wrong assumptions: that law is neutral and "ab®gagiety, that law and justice are

related, that decision-making is rational, thatalegorms are universal, that law is
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centralized in the state, etc. Legal centralisnhlitese assumptions appears to be a
singular viewpoint (bourgeois, masculinist and imgdést) that has repeatedly

repudiated, repressed, and silenced the socialtginadized.

Importance of Legal Pluralism: Legal pluralisappears to advocate for popular
justice. Popular justice means justice that is pepun form, in that its language is
open and accessible; popular in its functioningthat its proceeding, are based
essentially on active community participation; gewpular in its substance, in that

judges drawn directly from the people are to gidgment in interests of the people.

We need to talk about legal pluralism becausea multi-national states such as
Ethiopia, there is a need to seek ways of orgagizire peaceful coexistence of
different communities, while at the same time siteaning and nurturing a common

plane of shared values and institutions on thel lefvgociety as a whole.

In terms of property rights, individuals mayoose from multiple legal frameworks as
the basis for their claims on a resource, in agssaeferred to as “forum shopping.”
Each type of law, and the claims derived fromstonly as strong as the enforcement
institutions that stand behind it. Legal pluralismroduces a sense of dynamism in
property rights, as the different legal framewoiks not exist in isolation, but

influence each other, and can change over timeeddrthe complexity of overlapping

types of law are recognized, changes in state layw mot have their intended effects.
For example, new government laws intended to is&rdéanure security may instead

increase uncertainty, especially for groups witisleducation and contacts.

The definition of law, some write, should nga from an institution that finds the
right answer to disputes to one that negotiateteiet of consensus and difference.
Nation-states increasingly face political contastatarising out of cultural diversity.
Cultural diversity, if not given a place, can pasehallenge for existing legal orders.
A failure by those orders to respond to this difeation could lead to the fall of that
whole politico-legal system (and the start of cwdr, for example).

Distinctions: Formal and Informal Legal Rilism: Professor Andre Hoekema makes

distinctions between a formal and informal legairplism. Hoekema also calls formal
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legal pluralism as the official or sate legal plisa. He calls the informal legal
pluralism as the unofficial or empirical legal glism. You will study the nature of
formal and informal legal pluralism in the follovgrpages. The following pages will
also help you learn some examples of formal lejaiapsm in the Ethiopian codes

especially in the Ethiopian Civil Code.

Formal Legal Pluralism: Hoekema states th&rmal legal pluralism is a concept
referring to the inclusion within the national Iégader of a principle of recognizing
other law. Here the state picks certain customalgsrand practices and gives them
the status of the law. The state does this in thegss of incorporation. The state uses
its lawmaking institution to say that certain prees of a given community shall been

taken as the law made by the state itself.

A legal system is pluralistic when the soigmecommands different bodies of law for
different groups in the population. When the statas the “customs” of various sub-
groups of the population into “law” that in speedi circumstances is allowed to
replace the uniform general law, it finds it neeegsto formulate rules which

determine which sub-group’s law applies to a gitransaction or conflict.

Formal legal pluralism is primarily associateith colonial and post-colonial societies.
Formal legal pluralism is written under the sign whification: unification is
inevitable, necessary, normal, modern and goodn&blegal pluralism in the weaker
sense is the designation of a possible legal p@lityin the internal discourse of state

law.

Informal Legal Pluralism: Informal legal padism suggests that there are a number of
institutions, practices and customary rules goveyrihe society. But the state does
not give recognition to these institutions, prassicand customary rules. These
institutions, practices and customary rules arsidatthe formal legal system. Yet, in
many occasions, those non-recognized customanyiggaccontrol the behavior of
members of a given community. You can say thatl lplgmalism in an informal sense
covers any situation in which within the jurisdasti of a state a variety of differently
organized systems of norms and patterns of enfaoeeitfectively and legitimately

control the behavior of specific parts of the papoin. This concept of informal
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legal pluralism concerns factual social practideformal legal pluralism does not
address the legal question whether or not thisafptyr has any official legal
recognition within the legal order of society atge. Particularly interesting is the
case in which local norms manifest the specificwel of a distinct community, such
as a people. Informal legal pluralism is an emplrgtate of affairs, namely the co-
existence within a social group of legal orders,owhdo not belong to a single
“system”. Ethiopia has an informal legal pluralis®smong the variety of legal orders
are Islamic laws, a great many systems of custotasry

It appears that through the present conistituof Ethiopia and its implementation
parts of this informal legal pluralism will be ebed to the status of being part of a
system of formal legal pluralism. The current ¢dngson permits the regional states
to produce their own legal order. The regional estaare legally empowered to
incorporate local custom into state formal law ovduce mixtures of customary and

western style legal rules.

Approaches to Formal Legal Pluralism: There aeveral possible approaches to
formal legal pluralism. You can mention these: amyif the dual, the integration and

legal pluralism approaches. Next, | will brieflymain each of these approaches.

The strong need for national identity/unitbfdanodernization pushed certain countries
in Africa including Ethiopia in 1960°s to adopt thwitary approach. The unitary
approach to pluralism exists the case where govemtimade laws abolish all
existing customary practices and traditional in$tins and replace them a single
system. Ethiopia in 1960's did adopt this appro&h.did other African countries

such as Kenya. You will study the case of Kenydh@next section of this unit.

The second approach is the dualist approactiuad system attempts to undertake a
compilation of customary rules subject to repugpatest. The dual system also
recognizes the operation of customary courts sigeside with state-established
courts. So, the dual system permits traditionatitut®ons and customary rules to
survive on certain matters parallel to the statated institutions. The dual system
shows greater tolerance to customary institutitwas tthe unitary system. Botswana

has adopted this approach.
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The integration approach, like the dual appho tries to make compromise between
pluralism and legal uniformity. The integration apgch, as the name indicates, tries
to synthesize uniformity and diversity. The integm approach seeks to conduct the
inventory of customary rules and examines if tremeeany common ground with the

state-made laws. In the process conflicts amasomary practices are removed
and again conflicts between customary rules andsthée-made laws are again

attempted. Then, finally, the two systems are l#end a single system.

The final approach is legal pluralism. Thss theoretically leaving the diverse
practices as they are. No repeal is made. No iatiegr is attempted. The parallel
systems are there to operate within their own glicteon. Some say that there should
not be such approach as there should be a liniffical recognition of the other
legal order. The basis of the limitation should the identity of the distinct

community whose customary practice is to be reasghor human rights values.

Issues in Recognizing Legal Pluralism: Aallegystem may encounter problems while
giving a space to customary rules. It is not simgtel easy to integrate customary
laws to the official (state-made law). You can h#wefollowing issues. Any genuine

attempt to recognize customary law should answisast these questions.

* Which group’s law applies to a given transactiorcanflict?

* How do you apply this rule to a person (e.g., bymtarily or marriage)?

* In which areas (e.qg., family or succession) custgrteav should prevail?

* How do you ascertain the customary rules?

* Who should be the institution settling the issuewd it be subject to review
by a regular courts?

* To what extent non-uniformity is to be toleratedr(gnal law)?

* How should customary rules adapt themselves tatlihaging situations?

In addition to the above issues, a country, forngxe, Ethiopia, in order to recognize

customary rules needs to address the followingtopres
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 How many customary practices are there in the cgnt

* Is the Ethiopian state duty bound to prevent humgints violation by other
groups?

* Does rule of law mean an elimination of customagcpces?

* Is giving a space to customary system harmfuldtegpower?

» Is it useful to recognize customary system forowen sake? Or is there a
disadvantage to do so?

* Does the country need to study and list customeagtigces?

» Does the country need to rank customary practices?

* Does the country need to see if it can maintain esarh the customary
practices and eliminate others?

* Does the country need to give reasons why it shalichinate some

customary practices?

Criteria for integration: Customary law Ig; its nature, in a greater state of flux than
written law. The right to customary law is impliagit the right to culture and of
minority. According to Article 27 of the Internatial Covenant on Civil and Political
Rights, governments are expected not only to tté#dtee existence of customary law
but also to foster it and thus take a positivecaictA seminar under UNESCO in 1965
on multinational society urged “recognition of theportance of maintaining
permissible legal traditions in fields such as lafsuccession, marriage, dietary law.
In discussing limitations which should be placedtraditional group customs, the
participants unanimously state “that nothing shdagdprohibited unless it threatened
the freedom of others or was contrary to publiceordnorality or health-in the sense
of constituting an offense to the law or conflietith the technological, social or

economic advancement of the nation as a whole.

Radical cultural relativism holds that cuétus the sole source of the validity of a
moral right or rule. Radical universalism holdsttbalture is irrelevant to the validity
of moral rights and rules, which are universalljidiaStrong cultural relativism holds
that culture is the principal source of the validdaf a moral right or rule. The

presumption is that rights (and other social pcasti values, and moral rules) are
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culturally determined, but the universality of humaature and rights serves as a

check on the potential excesses of relativism.

Recognition of other legal orders within gmitical society cannot and should not be
without limits. There are legal rules, procedured mstitutions that help us solve this
conflict problem. For example, the FDRE Constitatlsts certain powers that need
to be uniformly regulated by the federal governmdritese are conflict avoiding

constitutional rules. The FDRE provides for the B®of Federation to make sure that
legal rules and practices inconsistent with thestitution will not have effect. These

conflict rules enable the peaceful coexistencéheflégal systems of various regional
states (nations, nationalities and peoples) withme socio-political whole. These

conflict rules define the nature and content oftidlcd autonomous legal orders,

provide for special law to govern cases of multoral transactions, determine

material and personal competences of the variogal lerders, and finally indicate

procedures with which to solve problems of competdmetween these orders as well
as with the federal order.

The typical case here is one in which repriedgmes of a regional state accuse, for
example in a constitutional court, the higher goweent of, for instance, unilaterally
issuing a permit for forest exploitation on temtsupposed to be legally under the
control of that regional state. Once, national deéeinterests were weighed against
the collective right of an indigenous people to s religion and culture respected
in Columbia. In this case, the Colombian governmuesd erected a radar post to
counter drug trafficking by air. It planned and Ibtihe post on a sacred spot revered
by a local indigenous people. The Colombian Camsbdibal Court had to decide
about the limits of the collective right to havdigmus and cultural expressions
respected. It eventually weighed the defense istefgigher than the collective rights
involved. Both types of interests are of a colleethature, national interests versus

the sub-state-nation's interest.

The test for some is: is this practice "idgntelated" or is it central to that local
community’s basic features around which peopledotlnkir identity? Some identified
the right to life, the right not to be tortureddatme right not to be enslaved, the right

to fair procedure and judgment, which means rougfyright not to be exposed to
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procedures or punishments that go beyond what somehle member of that
community could expect. Respect for difference oftwwes and related social
practices requires acceptance of the idea thatvithdhl human rights do not
automatically prevail over the collective right oked in such a conflict.

Formal Legal Pluralism in the Ethiopian Le@gistem: There is a need to be aware of
the provisions of the Ethiopian present constituand the Ethiopian Civil Code that
recognize the role of customary practices to aagedxtent. Such type of recognition
may give a sense of legitimacy to the official llegygstem. Such recognition may also
contribute to the effectiveness of the formal leggstem. To some degree, such
recognition also pay attention to the reality, tisata number of human behaviors in
Ethiopia are being regulated, not by the laws thetral government makes, but by

customary practices in the localities.

The FDRE Constitution: Article 9 (1) of the RE Constitution states that "...Any
law... customary practices that are inconsistent witls Constitution shall be
invalid.” The message of this constitutional psom is very important. This
provision assumes that there are several custopractices in the country. It also
assumes that some of those customary practicesnmiappe in harmony with the
provisions of the constitution. Further, the camsibn assumes that some of the
customary practices prevalent in the country magdresistent with the constitution.
The key message of this provision is that thoséoouary practices that do not offend
the constitution would be given space and appboatihe drafters of the constitution
did not think it desirable for Ethiopia to give ader recognition of customary

practices.

The key issue this constitutional provisiarses is: what is the test to adopt in saying
that a certain customary practice should be regject€he simple answer to this
guestion appears to be the values such as huméis ripe Constitution has
incorporated. For example, if a certain communityGthiopia has a practice that
offends the right to life and the right to entetoimarriage by the free consent of the
intending spouses only, that practice will be irdatled, that is will not have legal
effect. Article 9 of the FDRE Constitution does @menodate some customary

practices while it rejects others.
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Article 9 (1) is the key provision in the FDRonstitution that allows the operation of
customary practices. However, there are other piamvs that also permit custom. |
will reproduce those articles below. Go throughsthprovisions with care and try to
find out their messages.

Article 34 (4) provides that:
In accordance with provisions to be specifisdlaw, a law giving recognition to

marriage concluded under systems of religious etatnary laws may be enacted.

Article 34 (5) states that:

This Constitution shall not preclude the adjaton of disputes relating to personal
and family laws in accordance with religious ortonsary laws, with the consent of
the parties to the dispute.

Article 35 (4) stipulates that:

The State shall enforce the right of womereliminate the influences of harmful
customs. Customs and practices that oppress ore daogdily or mental harm to
women are prohibited.

Article 78 (5) provides that:

...State Councils can establish or give offieedognition to religious and customary
courts. Religious and customary courts that hate seecognition and functioned prior
to the adoption of the Constitution shall be orgadi on the basis of recognition
accorded to them by this Constitution.

It is based on these constitutional provisithat the Sharia courts are operating in the
various parts of Ethiopia. There is a proclamagstablishing the Sharia courts at the
federal level. Jurisdiction to the Sharia courtbased on the consent of the parties to

a dispute. The Sharia courts have the power tolbdachily and succession cases if
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the parties to such dispute submit to the poweh@fSharia court handling such sorts

of cases.

Based on the above constitutional provisiahss possible for other religions to

establish their respective religious courts too.

This question deals with a very importantsjios: what should be the proper criteria
to reject a given customary practice: the humamtrigpproach and the identity
approach. A legal system should adopt a customaagtipe if such practice is
associated with the identity of the community piacy it. Or a customary practice
should be abolished if it clashes with a basic humght. The two tests may be
incompatible, that is, they may not go togethere HDRE Constitution seems to
adopt the human right approach; customary practic&hiopia will not be given a

place if they do not go with the human rights tbastitution recognizes.

The present Ethiopian constitution provittes any law or customary practice that
contravenes the Constitution is invalid. Article (24 of this Constitution states that
marriage shall be entered into only with the fred aull consent of the prospective
spouses. In view of this clause it should not lfécdit to dissolve marriages, say, in
Gedeo society in South Ethiopia, which were conetlidn the basis of the consent of

the parents only. Those marriages would not belvali

Part I. Answer thefollowing questions.

1. In which areas of law do you think customarydahould be given a place in Ethiopia?

2. What is the problem with not giving a spaceustomary law in a country where there

are diverse customary laws?

3. Do you agree with the idea that customary prastshould be recognized if they are

related to the identity of the community practicihgm or if those practices are not in

conflict with basic human rights?

4. Do you think that practices such as female an@sion, corporal punishment, arranged

marriages, expelling people, not tolerating religiofreedom, unequal gender
relations, etc., are tolerable under the FDRE Gtornisin?
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5. Do you think marriages concluded based on thesextt of the parents only
constitutionally valid?

6. Define the following terms.

a) Legal pluralism

b) Legal centralism

c) Formal legal pluralism

d) Informal legal pluralism

7.Assume that the Ministry of Justice has submitiedraft Revised Penal Code to the
House of People’s Representatives (HPR) for dissaus#\ssume also that the HPR
has referred the draft penal code to a committee fecrutiny. On the issue of the
power of state councils on penal matters, the cdateenhas unanimously proposed
that it is within the discretion of the HPR to madeery conceivable penal offense a
federal offense since the FDRE Constitution dodsgh@ legislative power to states
on penal matters. This proposal of the committebased on Article 55 (5) of the
FDRE Constitution, which provides that: "It (the R)Pshall enact a penal code. The
states may, however, enact penal laws on mattatsatk not specifically covered by

the federal penal legislation.”

State the way the committee has interpreted thisasticle. You are also expected to

indicate another way of interpreting this constitnél provision.

Part Il. Multiple-choice questions
Choose the best answer from the give choices.

1. holds that “law is the law of théestaniform for all persons, exclusive of

all other law, and administered by a single sedtafe institutions.

A) Legal centralism

B) Legal pluralism

C) Descriptive legal pluralism
D) Recognized legal pluralism
E) Capitulation

F) Legal theory
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A)
B)
C)
D)
E)
F)

implies “‘the presence in a sociall fadlmore than one legal order, ... for

any social field, in which behavior more than oegal order occurs.

Legal centralism
Legal theory
Legal pluralism
Capitulation

The validity theory

None of the above

3. Tell the test Andre Hoekema adopts in givingpace for customary practices.

A)
B)
C)
D)
E)
F)

4.

The Repugnancy test

The Identity Test

He does not adopt any test in this regard.

The Harm Test

He seeks to see every customary law in Ethiopiagrized.

The clarity Test

Identify the correct statement about Article )9¢f the FDRE Constitution, which
provides, in part, that ...Any ...customary practio@hich contravenes this
Constitution shall be of no effect.™

A) Any customary law in Ethiopia will be given a plateonsistent with the values

in the constitution.

B) Any customary practice consistent with the valuethe constitution will be given

a place.

C) The term “customary practice " is broader in sdbpe the term customary law.
D) Any customary laws that do not go with the valuethe constitution will be given

no effect.

E) The constitutional provision in question seemsefieronly to customary laws, not

to customary practices.

F) All of the above, except "E, " are the correctvagrs
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5. Identify the sound statement about the actubdcefof Article 9(1) of the FDRE
Constitution, which states, in part, that ...Any ustomary practice...which
contravenes this Constitution shall be of no effect

A) It is probable that there will be a big gap betwésgal penetration and legal
extension in the foreseeable future.

B) It is probable that the gap between legal penetratind legal extension will
dramatically narrow down in the foreseeable future.

C) Itis impossible to predict the existence of a bafween legal penetration and
legal extension in the foreseeable future.

D) It is probable that there will be no gap betweeagalgenetration and legal
extension in the near future.

E) It is probable that the deep rooted customary [@estamong the different
communities in Ethiopia will very soon give way tbe ideals in the
Constitution.

F) None of the Above.

6. In relation to approaches to the co-existencgait-made laws and customary laws,

identify the approach that does not go with theerth

A) The Rejection Approach

B) The Unitary Approach

C) The Dual Approach

D) The Integration Approach

E) The Legal Pluralism Approach

F) None of the above

7. Which one of the following interpretations oftisle 55 (5) of the FDRE Constitution
do you think is best in the light of the generatispf the Constitution? The sub-
article provides that: "...the House of Peoples iBegntatives (HPR) shall...enact a
penal code. The states may, however, enact pemalda matters that are not

specifically covered by Federal penal legislation.

A) The states will make penal laws only if there gag in the federal penal laws.

B) The HPR can decide to give no penal law making powe
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C) The spirit of the Constitution demands that the HRt leave certain space
for state penal laws.

D) Article 55 (5) is planned to bring uniformity inl @lenal matters in Ethiopia.

E) Article 55 (5) is planned to give some room fordbdifferences in penal
matters.

F) C&E.

8. Identify the test the FDRE Constitution usessicognizing certain customary practices

while discouraging some other customary practices.

A) The Human and Democratic Rights Test
B) The Barbaric Test

C) The Repugnancy Test

D) The Equity Test

E) The Identity Test

F) The Progress Test

4.2: Approachesto Legal Pluralism

As you discussed in the previous sectiorh@f tinit, formal legal pluralism may have
different approaches, which differ in one signifitavay: the extent of recognition of
customary rules. One approach might give littleceléo customary rules and another
approach a very broader space. You can list théowolg approaches: the
incorporation approach, the dual approach and nbegiation approach. You will

consolidate your knowledge about these approachieipresent section.

In the previous section, you have also ledagout the definitions of legal pluralism
and legal centralism. You realized the importanickegal pluralism and the place the
current Ethiopian legal system has given to divdegml institutions. You will

address issues of formal legal pluralism mainlgaantries under colonial rule. You
will deal with the changes the African customarjesuunderwent during and after

colonization. You will take the examples of someiédn countries. You will also
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touch on the position of Ethiopia. You get additibtips on the approaches to formal

legal pluralism.

At the end of this section, you should be able to:
* Learn about the positions taken by some Africamtaes on legal pluralism.
* Explain the reasons why several countries in Afgage little attention to
customary laws.
» Learn about the conflicting values in the recogmitof customary laws.
* Identify issues associated with the recognitiosahe form of legal
pluralism.

* Learn about the methods of recognition of custonheamg.

Customary Laws, Unity and Modernization: &ihthere appears to be a clash
between recognition of customary law and the uoitg country, there is a view that
gives preference to unification. The reason advéigethe promoters of unity at the
expense of diversity is the difficulty of articulag customary law and the problem of
greater co-existence and a national identity. Gitreese difficulties, a constitution

written for a country of legal diversity should rgpve a room for customary law.

The London Conference on the Future of LavAfrica, held from Dec. 1959 to Jan
1960, concluded that: uniformity of law would unétedly make available
contribution to the administration of the law, asdherefore desirable in principle.
Between communities and areas there are many ieasaespecially in native law
and custom that could and should be eliminatedebyecreating a greater degree of

uniformity than of present exists.

Throughout the developing world, the requieaits of modernization or the necessity
of fostering national unity are reasons for repigca customary law with a single
national system. In some African states, governsmerew customary law with
hostility. Since the colonizers applied customary on a racial basis, it is considered
that its use is tainted by discrimination and omgbto the goals of African

nationalism. Many nationalists see diversity agesentative of the old unprogressive

219



order, while both capitalist and socialist westleww have been seen as representing

the forces of modernity, especially in the Cividaeconomic areas.

More on Method of Recognition of Customaryld8u There are a lot of methods of
recognizing customary law. First, as in Ethiopleeyt have endeavored to change the

entire legal system dramatically by virtually alsbing customary law.

Rene David, the drafter of the Ethiopian ilCode of 1960, said: *“it is not an
evolution (i.e., making the legal system compatiiéh customary rules and legal
traditions) that the country needs; it is a revoluf(i.e., changing the traditional rules
in a fundamental manner).” In his view, custoniavy was not stable, was not really
jurisprudential, and differed greatly from place gtace. He argued that it was
responsible for Ethiopian underdevelopment. Thishibpia cannot wait 300 or 500
years to construct in an empirical fashion a systétaw which is unique to itself, as
was done... by the Romans and the English. The dewednt and modernization of
Ethiopia necessitate the adoption of a “ready-masggstem; development and
modernization force the reception of a foreign eysbf law in such a manner as to

assure as quickly as possible a minimal securitggal relations.

The only concession to Ethiopian customanywas that no rule contrary to Ethiopian
values would be incorporated into the code. Eves thinor acknowledgement of
customary law in Ethiopia in the 1960's was to benptted only if the customary
practice was widely, in harmony with the Ethiop@mceptual justices, in accordance
with economic progress, and clear enough to be atiedrio civil law terminology.

The second approach to codification has lieetreate a code that closely follows
customary. This systematic approach derives froenféeling that customary law
best mirrors the social realities in which the geojind themselves and comports
with their value systems. An example of this applhoto formal legal pluralism is

Madagascar. The change in Madagascar was evolutiavidle in Ethiopia it was

revolutionary. But even in Madagascar, customary Wwas modified to harmonize
conflicting rules, to remove aspects deemed unaabkpby the central government

and in certain instances, to consolidate it withl ¢aw.
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Advantages of Customary Rules: It is advantageogsve a room for customary practices

for:

Local custom may continue to be followed despite ghonouncements of the
central government. It is unrealistic to think tpabple will suddenly abandon

their traditions because of an edict from a rengetgral government.

Attempts to remove customary law may have the dppadfect from that
intended. Abolition of customary law ca undermirfee tpower of the
traditional authorities who up held it; namely tacgtempts may cause great
resentment on the part of the populations whosedashallenged and instead

of fostering national unity, invigorate separatistims.

African countries typically have a high illiteracate.

Customary law is communal. National law is mor@ividualistic in nature. Customary

law is abased on kinship; legal proceedings areitalli® community as much as the

individual. The goal is to foster reconciliationdaharmony with in the community.

In a case where a country has two laws, two cothesproblems that country may face

are:

Forum shopping,

Conflict of rules between customary and national fales,

The problem of finding out a test to be appliedverride customary law in a
particular case,

The method of ascertaining the customary rule,

Finding out the subject of customary law and

The criteria for identifying the subjects of custmylaw.

In the next few pages of this section, you willkaa the position of Botswana and Kenya

on customary rules in some detalil.
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The Case of Botswana: In Botswana, custorfaawyis the law of any “tribe or tribal
community’ which is not in conflict with the writbelaw or contrary to morality,
humanity or natural justice. A tribesman is defiress a member of a tribe or section
of a tribe; or a member of a tribal community ongad in a tribal manner, meaning
outside a tribal territory; or a member of a tritmetribal community of any other
African country. In Botswana, earlier, the natiboaurts treated customary law as a
factual matter had to be proven. The court couldtake judicial notice of it. Now
judicial notice can be taken but if a court is utei@ about a particular element of

customary law, it can consult reported cases, t@kb or experts.

England made a law applicable to its c@enfor example Kenya. Section 20 of the
1902 East Africa Native Courts Amendment Ordinapozvided that: “'In all cases
civil and criminal to which natives are partiesegv Court (a) shall be guided by
native law so far as it is applicable and is ngugnant to justice and morality or
inconsistent with any law of the central governmaamd (b) shall decide all such cases
according to substantial justice without undue rédga technicalities of procedure
and without due delay.” This shows that Englandegeustomary rules and legal

institutions some room.

The recognition of African Customary Law was sigraht to the colonial rule. With
limited resources and incongruent policy objectivesvas highly unlikely that the
governance of the colony could be achieved withinet help of the indigenous
communities. Moreover, implementation of the pnohes of indirect rule necessitated
the maintenance of traditional rules and regulasioras to eliminate active dissent to
the British occupation. One scholar argued thaicAfr Customary Law provided a
means of control because the nature of its ap@itatias imprecise, yet adaptable.
No matter what the motive of the colonial admiragdrs, African Customary Law
enjoyed the support of the indigenous communitdesLord Atkins remarked, "it is
the assent of the native community that gives cusiis validity, and, therefore,
barbarous or mild, it must be shown to be recoghirethe native community whose

conduct it is supposed to regulate.”

The conception of customary law, as a tool for s@badministration, led to the

modification of its principles to suit the aims iofiperialism. The transformation in
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the African way of life, occasioned by the introtian of religion, changed economic
relations, and the exercise of stringent powerthefstate, influenced the evolution of

customary law.

At independence, the duality of courts wagliahed, but the stature of customary law
never improved. The strong desire for economic geos/ and the wholesale
adoption of colonial laws diminished the relevarafe African Customary Law.
Instead, African Customary Rules remained appleabhly within the narrow
margins set by the colonial legal system. In fdue, belief amongst the ruling elitist
that indigenous institutions may "help to keep thasses backward ™ hindered any
positive political and legislative changes that ntegve enhanced the image of
African Customary Law.

After independence, the majority of African govesmnts tried to introduce codes of
law that would integrate or unify the different aseof law existing within the
country. Tanzania codified the African CustomarywlLanto written law. Kenya,
however, never made any attempt to reduce itsaratdivergent body of customary
law into written law. Perhaps it was the assumptiat written English law would, in
time, swallow the customary principles and thusphel the process of political
unification. Nonetheless, because Kenya has ovedi#@rent tribes and because
African Customary Law enjoys local application, st aspects of it differ from tribe

to tribe.

The primacy of customary law, which is aalitcomponent of the legal system, was
not explicitly recognized when Kenya adopted tragependence constitution. Instead,
the constitution, limited its application in favof received law. In some cases, it
eliminated customary principles and implanted gaherinciples of law borrowed
from the English constitutional tradition. For exalm the constitution abolished
customary law crimes. Under Section 77 of the dtigin, no person can be
convicted of a criminal offence, unless that offens defined and the penalty is
prescribed by law. Subsequent to the constitute®yeral pieces of subordinate
legislation, having the same effect on African ©usary Law, have been passed. For
example, the Law of Succession Act, passed in 188iently repeals all forms of

applicable Customary, Hindu or Islamic laws of ssston. This integration was
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widely acclaimed as a positive step towards théeptmn of rights of spouses after
the death of their loved ones. The attainment ofarsal standards in the face of the
differing areas of laws has proved unachievablenleye enactment of statute. As far
as the Kenyan legal system is concerned, the sudestaf African Customary Law
remains principally in the fields of contract latest law, and family law and land

law.

Within the Kenyan legal system, the African Custoyrizaw is inferior to other laws.

Some commentators have argued that this is unddegdiée because it is unwritten
and its principles have not been developed as masctihhe English common law or
statutory law. Moreover, African Customary Law & ionly inferior to written laws,

but also to the English common law and doctrinesqgefity, both applicable by virtue
of the reception clause. While the application @rfidan Customary Law is subject to
the Repugnancy Clause, the English common law anttides of equity are not at all
limited. Similarly, the courts have been reluctamtrecognize custom as a valid

defense in criminal proceedings.

A characteristic feature of native law is flexibjliin its contact with European
civilization. Foreign concepts may creep into tladive customary law and influence
it without necessarily depriving it of its essehttharacter of custom. A customary
law that once prevailed may now exist in a modifien owing to modern political,

social and economic developments. The modifiedotnstinay be deemed to have
acquired the force of law if it is shown that thembers of the community recognize
it as an obligatory rule, which regulates the catdof persons within that

community.

The mere adjustment of law to conform to staidd established under international
law, or the denial of jurisdiction to customaryiola, without offering a concurrent

process of adjudicating customary disputes, may tea considerable criticism.
African Customary Law cannot be reformed by margadsition of rules and

enforcement of decrees; neither can it change @ mrinciples based on rulings of

superior courts completely removed from the daigd and aspirations of the people.
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In the pre-colonial African societies, Afric&@ustomary Law prescribed a system of
"courts" and adjudication for all matters. The mibstjuent cases concerned divorce,
which involved sexual rights and rights over offagr land or other property such as
cattle. The law also prescribed the procedurerfalst In many cases, evidence would
be adduced by the principals, the witnesses, amdetmes by the "experts"
specifically called by those in charge of the pesceHowever, speed was not an
important component of the process. Trials relied accurate presentation of
information and a thorough examination of all tesuies involved. Since no records
were kept, verbal recall of similar cases, partdyl by elders, were admissible. The
overall purpose of the trials was not only to arat a settlement, but also to reconcile
the parties concerned in order that they can livpaace in the future. According to
one writer, the traditional adjudication processeal at repairing societal fractures by
mediation and conciliation rather than by declartigar winners and losers. In
addition, recourse to some supernatural power weksved in difficult cases,
especially when there were doubts on witnesset$iftlness or when the evidence
was inconclusive. For example, in some communiti@spcence in a trial would be
sworn to a spirit, while in others, there woulddo&sultation of a diviner or an oracle;
meanwhile, others combined both. This would indbedthe final step in any trial

process.

However, the African traditional modes of dispuggtlement became irrelevant when
the colonial governments introduced the modern tcaystem. Adjudication of
customary claims became a matter of great diffjctdtthe judicial enterprise in the
colonial setting. The answer was provided by th&akshment of a dual court
system. A specialized court system, known as "Na@ourts,” was established to
deal with cases of African Customary Law and wdlewaed to follow procedures
familiar to the local people. The idea of specmdizcourts for African customary
issues was not very favorable to political estdnhient at independence. Kenya was
not successful in dismantling signs of colonialsna restoring dignity to the African.
On the one hand, the reform effort sought to resémd glorify African culture; while
on the other, it rapidly abolished all institutioot colonial administration that had
fostered and preserved African custom and valuesh ss the Native courts and
tribunals. With the enactment of the Magistratetsi® Act in 1967, in Kenya, the

native court system was completely abolished. Ansteeam judicial system was
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established comprising of the Court of Appeal & tbp, the High Court, and the
Magistracy at the bottom.

The African Customary Law is ascertained by refeeertio traditional African
practices; some of these practices do not refletitue African way of life. This is
because, when customary law is subjected to judicraitiny of modern courts, proof
of the existence of a custom may require evidef@xperts on the particular custom
or by written exposition, which are rarely usedelther case, the ideas of change by
which all customs are subject to, are the leassidened. In effect, customary law has
become subject to varying interpretations by irdiinal courts. The courts are not the
only forums in which customary law issues may bgididated. In rural areas, local
elders settle disputes. Local elders handle comiglaielating to cattle ownership,

marriage, land, drunkenness, and in some casesssiQo.

The unification of the courts system in Kenwas undertaken with the hope that, in
the near future, all laws, including customary lawould be formally promulgated as
codes. The main actors of the Kenyan law beliehatld unified court system would
promote development and facilitate political unifne Kenyan government never
seriously supported the codification of African @umsary Law. In effect, customary
law was left un-tendered and its principles conghyjebmitted in the formulation of
government policies. With regard to the efficacycolirts, the jurisprudence revealed

an enduring inconsistency in the application otaumsin resolving disputes.

The problems of finding custom, such as dgalith its changes, adapting to
conditions of life, and determining its positiontime wake of emerging principles of
international law and the imposed common law, heerelered mainstream courts
poor arbiters in matters of customary law. Furthiee, legal system as a whole (i.e.,
the legal profession, legal education, rules oflence, practice and even procedure)
is based on the English legal tradition. This soberithings perpetuates reliance on
the English common law and diminishes the courslita to make meaningful
enquiry on matters of African Customary Law and agsplicability in resolving
contemporary problems.

The experience of many countries shows the needsdme form of specialized
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adjudicative structures for customary law. PapuavN&uinea, which attained its
independence in the 1970's, has retained its nktabwillage courts. The Village
Courts Act of 1973 and the Land Disputes Act of 3 @stablish a system of local
courts that adjudicate on disputes in the "tradald way. According to a 1965
account, the customary courts in Nigeria adjudiedteut 90% of all cases reaching
the courts. The administration of these courts j@waer of regional authorities and,
thus, differs from state to state. For exampleAma State, the village council of
elders has wide powers of adjudication on mattecsvd law. These councils operate
in parallel with the Magistrates Court®¥hen Zimbabwe became independent, the
customary courts established under the colonialimdtration were not abolished.
Instead, the new government passed the Customavyabd Primary Courts Act to
enhance their operation. The bill integrated theamary courts (the village and
community courts) into the mainstream judicial stame. The courts were given the
jurisdiction to "hear, try and determine any cigdse in which customary law was
applicable,” provided that: the defendant was alees within the court's jurisdiction;
that the cause of action arose within the jurisaiictand that the parties consented to
the court's jurisdiction. Furthermore, in an effrtstrengthen the operation of these
courts and bring them into conformity with moderminpiples of law and
administration of justice, the government enacteattzer law - the customary law and
Local Courts Bill of 1990. The government in Zimbab has maintained that the
restructuring of the local court system is in hammavith the overall objective of
building a new Zimbabwean Nation. Similar courtssexn the United States and

Canada.

Integration of Dual System: Some suggest thase countries such as Namibia
having a dual system should adopt the integratgpraach. This means integrating
the plurality of systems as much as possible. Tiseems of customary law followed
by the various ethnic groups would be harmonizeth whe another and with the
national law. During unification the imposition afuniform law is more desirable in
terms of efficiency. Integration is more viable fiwe foreseeable future because it
brings together laws of diverse origins withoutihting them and will minimize
social dislocation. Integration is a halfway betwepluralism and uniformity.
Integration allows varying laws to continue to é&Xsit attempts to standardize and

remove conflicts between them.
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Integration of state-made law and customasgitutions should follow the study of
customary rules and codification of those custonmalgs. The study should focus on
not individual customary laws, but all of the edigt customary rules in a given
country. Since integration means the creation single system applicable to all,
integration is to be carried on in two stapesthminitial period, the basic dualism of
the legal system would remain but the laws of d#fe ethnic groups would be
harmonized and standardized. After a period oétimwhich the process of nation
building will create a favorable social climateettiverse systems of customary and
national law would be replaced with one systemedrdtion would involve in the
systems of customary law followed by the variou$inet groups would be
harmonized with one another and with the supreniems law.

Summary

Legal pluralism and legal centralism are wpposing tendencies in a legal system.
Legal pluralism may be a difficult concept to defirBut one aspect of it is clear;
legal pluralism accommodates differences in legsiitutions and different modes of
solving legal issues in a given country at the saime. On the other hand legal
centralism does not bother about accommodationiftérences. It seeks to obtain
uniformity at any cost. Legal centralism has ittthma given state only one legal
system that which comes from the central authosityguld prevail; all the other legal

institutions should be silenced.

In Ethiopia, the present constitution appda give a place to legal pluralism. The

details of that recognition have not yet been woriet.

Just like human rights, African Customary Laamprises norms and rules. These
norms and rules aim at protecting individuals agfainstitutional or other abuses.
They offer wide and general principles of moraldapd public policy. They are
flexible and can be adaptable to changing conditimmd standards. A few of these
norms may be less adaptable, and thus, would becamémpediment to the
realization of common juridical standards and humaights principles.
Notwithstanding, the traditional norms and rulemay differ spatially, but the

variance is perceptible only in details since lal principles are aimed at preserving
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the dignity of man as perceived by the relevantespcThe manner in which African
Customary Law evolves shows its capacity to accodateo change. However, the
process of change must begin from within, rathantheing imposed through legal
centralism. Redefining the roles of institutionsrrim out of African traditions and

values may be a good starting point.

Suppose a country does give no or littlenm to legal pluralism. What problems
would this country face? A legal system with anlesiwe centralist approach will
suffer from a number of problems. People wouldedjard the official laws that do
not have regard to their practice. So the ruleslavdail to achieve the planned
effects. In the case of criminal law people reftesgive evidence. People would feel
that the official legal system does not have lewity to govern them. The

community would feel that the official law is nadn of such community.

Review Questions
1. Explain the repugnancy test.

2. What happened to the African Customary Law affdrican countries got
independence?

3. Do you think that customary law is an impedimentnodernization and unity?

4. Explain the different approaches to formal lggatalism.

5. Do you think that "Tikure Deme™ (revenge kifJj has attained the status of a
customary rule? Why? Why not? For the purpose gfiraent, assume that ~Tikure
Deme " has attained the status of a customary Balgsed on this assumption, present
arguments both for and against its recognitionhayEthiopian Federal Constitution.

6. Do you think that the Ethiopian Civil Code inporated sufficiently representative
Ethiopian indigenous legal institutions? In atteimgtthis question, you are expected
to present as many views as possible on the issue.

7. Do you think that Ethiopia in the 1960°s adopt@drevolutionary approach to

codification of laws? Why? Why not?
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8. One of the key distinctions between the 1987 PRnstitution and the 1995 FDRE
Constitution is the concept of legal pluralism th#der incorporates. Do you agree

with this idea? Why? Why not? Support your positigth a legal provision.

The Ethiopian government is currently constitnélly committed to the recognition of
certain customary law systems in its territory to:

* Obtain internal legitimacy; the groups would accya state legal system if
their perspectives are duly appreciated.

» Decrease the burden of the state with regard tadh@nistration of justice.

* Appreciate the saying that 'if something is notkerg do not mend it.” So
those customary rules that helpful should be prechand used.

» Accord recognition to an aspect of the identitygodups, as customary laws
are elements of culture. It is a question of apptew different points of
view.

» Alternate dispute resolution is gaining currencgstn days.

At present, there are sufficient reasons wieyEthiopian government cannot recognize
every customary law systems that exist in itsti@yi You can mention the following
reasons for this argument:

* To obtain international acceptance; full recogmitadf customary laws would
be contrary to accepted international principles.

 That would jeopardize Ethiopia’s efforts to obtaiesources form other
countries and organizations in the forms of aid laads.

* There are several customary laws and practicesofffedd human rights or
gender insensitive.

* There legitimate grounds for the government to mi@riegal uniformity in

some areas of laws.

7. The Ethiopian government has opted for the »xastence of human rights and

customary law systems for:
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On the one hand, there is a need to side with owstplaws systems to:

» Obtain internal legitimacy; the groups would acctya state legal system if
their perspectives are duly appreciated. Doingssoonsidered by many to
consolidate the project of nation building.

» Decrease the burden of the state with regard tadh@nistration of justice.

* Appreciate the saying that 'if something is notkerg do not mend it.”” So
those customary rules that helpful should be preshand used.

» Accord recognition to an aspect of the identitygodups, as customary laws
are elements of culture. It a question of appraw@adifferent points of view.

» Alternate dispute resolution is gaining currenagsen days.

And on the other hand, the government ought tasiee the issue of human rights,
» To obtain international acceptance; full recogmitadf customary laws would
be contrary to accepted international principles.
 That would jeopardize Ethiopia’s efforts to obtaiesources form other
countries and organizations in the forms of aid laads.
* There are several customary laws and practicesofffettd human rights or
gender insensitive.
* There legitimate grounds for the government to mi@riegal uniformity in
some areas of laws.
Further, the coexistence of the two systemsnan rights and customary laws
systems, is taken to be based on the common grdaotbisstand for the dignity of the
human person. Contrary to the assertion of mang,atgued that customary laws do

not necessarily undermine this central value of éwity.

In countries such as Ethiopia featured kg ¢listence of a dual legal system, the
cooperation of the two systems is essential. Theeerejection of one system, for
example the customary law systems, would be umsteglimoreover, it would be

inimical to the objectives of state-builders.

8. Article 9 (1) of the FDRE Constitution:
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* Assumes that there are several customary laws stomary practices in
Ethiopia,

e That some of these customary laws or practices g@ylict with the
provisions of the Constitution,

» That those that contravene it will not have anwlegfect,

* That those that go with it shall have recognitiod a

» That giving legal effect by any federal or statéoesto those customary laws
or practices that evolve in the future or existomgs shall be unconstitutional.

Article 91(2):

» Specifies the general test "this Constitution™ urktéicle 9(1) against which a
distinction between customary laws and practiceset@ecognized and those
to be eliminated. These specific criteria are “equality, the growth and the
enrichment of cultures and traditions that are catibfe with fundamental
rights, human dignity, democratic norms and ideahs] the provisions of the
Constitution.™

» States the obligation of the government to toleeatd support, in terms of
resources, customary laws that are in line withvildeies of the Constitution.
The state would not satisfy its obligations in tiela to customary laws if it
simply tolerates some of them, without any asscan

* Provides for the obligation of the government tonelate those customary
laws and practices that are not inconformity wtik values enshrined in the
Constitution. Is the state obliged to prevent hmmtal violation of human
rights, for example, by groups in the exercisehefrtcustomary practices?

» Raises the issue of the level of government, fédmratate or local or all,
responsible for this duty.

» Raises the nature of the obligation.

* Is there any theoretical tension between the iddafe two constitutional

clauses?
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