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I ntroduction

As you remember from your previous study on pag ohCivil Procedure Law, it was
stated that the whole course is designed to beeatell in two semesters. By now, you
have already covered the first part of the study e second part is to be conducted at

this semester, and it which covers a total of fivegor chapters.

The first chapter deals with the Pre-Trial Procegsdi Under this chapter, the role of the
court in hearing the parties to the suit, in deiamng the issues and preparing the case
for trail or adjudicate it with out trial will beiscussed thoroughly.

The second chapter mainly deals with the procettute followed on the production of

evidence and how judgments and decrees are rendered

Following the judgment and decree, there could Ipary who is not satisfied by the
decision of the court. In that case, the procedorereviewing judgment will be

important and these will be discussed under thd tthapter.

The forth chapter is concerned with how decreekheilexecuted. The last two chapters
then will discuss the issues related with Res ptdiand splitting of claims and other

procedural matters.



COURSE OBJECTIVES

The Course is designed to equip students with apoeimensive understanding of the

conceptual issues underpinnings civil procedure, #mereby enable them engage in a

wide range of skill enhancing factual activities.

Upon completion of the Course, the students willpag other things, be able to:

determine the power of the court in hearing suits;

understand the effect of non appearance of pddibtsgation;

identify cases that can be adjudicated with outied for full scale trial;
discuss how evidences will be produced to the coiuew;

explain the rules on review of judgment; and idgrttie types, proper procedure

and requirements for reviewing the judgment ofltveer court;
identify the court which has the jurisdiction toeeute the decree;
list down different possibilities for execution joflgment.
differentiate what ordinary and special procedares

discuss the effects of failure to appear in a cotn¢n ordered, explain procedural

problems before trial;

describe the procedural issues that must be sobefdre a proceeding is

transferred to the trial stage;
identify when to raise an objection and give reseon
apply the technique of raising objections and gesponses;

differentiate between the advantages of goingiab @and discontinue a suit before

trial; and

apply the procedures by balancing the interest@piarties and the system



I ntroduction

As it stated above, the first chapter of this Maledleals with the Pre-Trial Proceedings.
Under this chapter, the role of the court is maihlaring the parties to the suit,
determining the issues and preparing the caseddr However, there are possibilities
whereby the court may adjudicate the case withtiait Hence, the discussion of this

chapter will revolve around those issues.

Besides, we would like to remind you that the déston in this material is entirely
dependent on your previous studies of the civilcpdure. So, you need to refer once

again to your material to recapitulate and to gasiderstand it.

Objectives:
After you have completed studying this chapter, wadube able to:
» determine the power of the court in hearing sulits;
» explain the effects of appearance and non-appeaEre party;
» list down procedural problems before trial,
» understand the effect of non appearance of padiksgation;
» identify when to raise an objection;
» discuss the effect of failure to raise such obgexiin the first hearing;
» describe the procedural issues that must be sdiwedg the first hearing;
» identify cases that can be adjudicated with outied for full scale trial; and

» differentiate between the advantages of goingiab and discontinue a suit before

trial.



CHAPTER ONE

PRE -TRIAL PROCEEDINGS

1.1. TheFirst Hearing
Overview

Under this topic, we are going to discuss the ptoca steps that will be applicable
during the first hearing. In the first hearing, tpes to litigation, mainly, party plaintiff
and party defendant, are expected to appear. i patties appear as ordered by the
court, the court then will examine them. This i<kearly identify the controversial point
of the dispute. If the defendant has raised olgastithe court will give a ruling on the
objection and if the objection will not result itriking out or dismissal of the suit, it will
proceed and frame the issues. However, some tonesor both of the parties may fail to
appear in the court of law at first hearing. Inlsgases, the court will order based on the

procedure.

In generall, at first hearing, the court reads $tetement of defense, examines both
parties to determine their respective positionEesron any preliminary objections, and
frames the issues for trial. In certain circumsé¢he court may adjudicate the case at
the first hearing without requiring a full-scal@tr If the proceeding is transferred to the
trial stage, the court sets a date for the tria anthe trial it hears evidence and decides
the issues. Here under, we are going to discusprtieedural steps to be applied during
first hearing.

1.1.1. Non -Appearance of parties

As we have seen above, if a defendant appearsifirh hearing with his statement of
defense, will the court holds what is called thistfhearing. However, a question like the
following one may arise: “what will happen whergarty does not appear before the
court at the required time?” The problem of nonegppnce may arise throughout the

proceeding and the provisions may be applicabkltstages of the proceedings. i.e. the



first hearing, the trial and review. But the problef non-appearance usually happens at

the first hearing.

An appearance involves coming before the courhabthe court can adjudicate the case
or take any other action it deems necessary. A/para suit is not mandatorily required

to appear personally at the hearing.

A party may appear through an agent or pleader.edew the court may require that the
party should appear in person, and if a party wdmleen ordered to appear fails without
good cause, it is considered as if there was ne®appce. Where there are several
plaintiffs or defendants, anyone of them may bdauzed to appear on behalf of them
all. (Art.66 (1). Such authority must be in writiegd signed by the party giving it, and
filed in the court (Art. 66(2)). Where persons aved as partners in the name of the firm,
each must appear individually in his own name. Bubsequent proceedings will
continue in the firm name. So, if a partnershigued in the firm name, all the partners
must appear individually at the first hearing (A6%). Where a body corporate is sued,
the court may require the personal appearance eofséltretary, any director or other
principal officer who can answer questions relatioghe suit (Art. 68(1) The same is
true with government employees who may be ablenswvar questions in a suit involving
to government (Art 68(2)). In other words, whilgp@sonal appearance is not ordinarily
required, the court has the power to compel theqmad attendance of parties or agents
where it concludes that such attendance is negedearthe determination of the
guestions in the suit. Where a party appears thraugieader, the pleader must be able to

answer such questions or be accompanied by a petsooan.

Action upon Non-appearance

The Civil Procedure Code is strict on the requiretrad appearance. Of course, it has its
own rational. If one of the parties ordered by dtoart fails to appear and if the court

does not take immediate action, then the case woeldelayed and the court would



adjourn the case to a later date. This will creal@ of problems to the parties, and to the
court. This is not permitted under the code. Heirfca,party is ordered by the court to
appear on a certain date, he has to appear. N@aapjze results in affirmative action on
the part of the court depending on who appearshar fail to appear the court will either
struck out, dismiss, adjourn or proceed to heardhase in the absence of the non-

appearing party.

In the following, section we are going to see thddkerent rules applied during non-

appearance of a party.

a. Action Upon non-appearance of both parties

Where both parties, i.e., party plaintiff and paifsfendant fail to appear in court of law,
when the suit is called on for hearing, the cohallsmake an order that the suit be struck

out, or in case of appeal, that the appeal be diedi (Art. 69(2))

Heres the court has no discretion to adjourn tise.ddowever, this is not the case in the
Indian code of Civil Procedure. According to ordéy rule 3 of the Indian code of Civil
Procedure, the court has a discretionary powedjouan the case instead of dismissing
it.

Question 1:which one of these different approaches do youoktils more appropriate?
Why?

b. Action where defendant does not appear

If a plaintiff appears and the defendant does mppiear, when the suit is called on for

hearing, the court does not simply take action with having enough information about

the non-appearance. This is because such non-apgeamay be due to the fact that the
defendant did not receive notice of the proceedikigsce, where the defendant does not
appear, the first question the court must ask istiadr he/she was duly served or not.
Then, it is up to the plaintiff to convince the cbthat he/she has duly served the
defendant.



If the court is satisfied with the mode of servioghe defendant, it automatically orders
Ex-parte proceeding(Art.70 (a)). However, we have to understand th&tinction
betweenEx-parte proceedingnade according to Article 70 of the Ci.Pr.C dbefault
proceedingmade based on Article 233 of the Ci.Pr.C. On ploisit, the Federal Court of

Cassation Division has made a very interestingpnétation under file15835.

The very interpretation of the court is, when toert should ordeEx-parte proceeding
andDefault proceedingwhat is the effect of those orders. Articles 7@yl 233 of the
code says:

Art. 70 Defendant failing to appear

Where the plaintiff appears and the defendant do¢sppeamhen the
suit iscalled on for hearing:

(a) if it is proved that the summon was duly serviée suit shall

be heard ex-parte;
Art. 233. - Service of statement of claim

Where there are no reasons for rejecting a stateaferiaim under Art.
231, the court shall cause the statement of claidhamnexes to be served
on the defendant together with a summons requiiingto appear with
his statement of defence on a day to be fixed m $bhmmons and
informing him thatthe case will proceed with notwithstanding that he

does not appear or that he appears without his statement of defenc

According to the Federal Court of Cassation Divisiaterpretation, first we have to
clearly differentiate the date for submitting staént of defence and the date of hearing.
If the hypen happened on the date which is fixedstdomission of statement of defence,
and if it is proved that the defendant is duly serwith the summon, the court should
orderDefault proceedingbased on Article 233 of the Ci.Pr.C. Whereas, éf ltigphen of
the defendant is on the date which is fixed forrimgg the order of the court will bieéx-

parte proceedingWe will see the effect of both proceedings later.



On the other side, if it is proved that the defentdailed to appear in court of law on the
date which is fixed for hearing because he wasdabt served or the summons was not
served on him in any of the modes of service thauificient to notify him, the court will

orderSecond summormo be served on the defendant.

The third possibility with regard to non-appearant¢edefendant is, in case where the
summons was served on him in so short time thahdne not be able to appear. In such
cases the defendant will be served with the sumrbabgshe summons might have not
been served in sufficient time, in which case tharcwill adjourn the hearing so that the
defendant will have sufficient time to consider @idkegations of the statement of claim
and able to appear at the day fixed with his/hdertee. But despite the fact that the
defendant has not been served, if he/she appetiratiday, the suit will continue.

Question 2:\What do you think is the fate of the defendant appears at the adjourned

date and fails to demonstrate good cause for kiEqus non-appearance?

c. Action where plaintiff does not appear

Where the defendant appears and the plaintiff duss when the suit is called for
hearing, the court shall make an order that theb&idismissed, unless and otherwise the
defendant, in his/her statement of defense, adatiter part of the claim. If there is
admission, even though the plaintiff fails to app#ae court shall pass a decree based on
that admission. If no admission by the defendadm, dismissal is mandatory, and the
defendant cannot demand the suit to continue. uetimes the defendant may assert a
claim of counterclaim or set off. In such a cake, ¢ourt will proceed to hear that part of
the case, since as to such counterclaim or setfefdefendant occupies the position of
plaintiff, and the rules relating to the non-appeae of the defendant apply. Here , we
can also see the interpretation of the law madeth® Federal cassation court

interpretation under file14184, so that we cantbeedifference between the date that is



fixed for submission of statement of defence, inowhhe suit should not be dismissed

and the date that is fixed for hearing, in whicbnaissing of suit is appropriate.

The problem of non-appearance may also arise ircdBe of multiple parties. Suppose
that two plaintiffs have joined; or twdefendants have been joined, and one does not
appear. This situation is governed by Art. 75 &f @ivil Procedure Code.

When does Art. 75(1) apply? Remember that the ppearing plaintiffs have joined in
the suit and are parties of record. The non-appeardoes not affect the power of the
court to enter a decree involving their rightsikstg out or dismissing the suit as to them
would also require such action with respect to @ppearing plaintiffs, since the suit
cannot proceed in the absence of indispensabléeepaithis would be unfair to the
appearing plaintiffs, and since the court may eatdecree as to non-appearing plaintiffs,

it should proceed with the suit.

Non-appearance of one of the several defendantalbagshe same effect. Where one or
more of the several defendants, although duly skrvas failed to appear, the suit will
proceed against all defendants or the suit mayeaded as ex-parte against the non-

appearing defendant.

Question 3:Here above we have seen when court oBlemissalandStruck-outa case.

Do you think there is a difference in between the Explain.

1. Effect of Non-appearance

We will now consider the effect of non-appearantWé¢here there has been non-

appearance, depending on who has failed to apfpearthings can happen:



1. The suit may bstruck out (Art. 69(2) or 70(d))
2. The suit may béismissed(Art. 73, 69(2) (2) 70(d) or 73)
3. The court may proceezk-parte (Art. 70(a))

4. The court may issuedefault Proceeding (Art. 233).

In the above discussion, we have already discusdesh the court pass the above
different types of orders. Following this we willsa strictly focus on their respective
effects. Each of those orders has their own distfiect. To begin with, the effect of
struck out, where the case is struck out; the pfaimay as of right bring a fresh action
on the payment of full court fees. On the otherchahhe satisfies the court that there
was a sufficient cause for his/her non-appearatheeoriginal suit may continue and the

plaintiff is relieved from payment of court fee.

Question4: what is the distinction between continuing the #xgssuit and filing a fresh

suit?

Where the plaintiff's suit has been dismissed,eeisill be precluded from bringing a
fresh suit in respect of the same cause of acHowever, if the plaintiff can show good
cause for his non-appearance within one month fteendismissal, the court may, after
giving notice of application to the opposite paxyder setting aside the dismissal upon
such terms and costs as it thinks fit. Accordindghe court shall appoint a day for

proceeding with the existing suit.

On the other hand, we have said that where thendafe, while he is duly served, does
not appear on the date which is fixed for hearthg, court may proceed ex-parte (Art.
70(a)). The very effect of such order is not defdelcree. Rather, the court will proceed
to adjudicate the suit in the absence of the ngeapng party. In effect, the non-
appearing party will not have the right to partatigin the process of litigation. Whereas,

if a third party defendant does not appear, thetenters a default decree.
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However, the defendant against whom an order magsae or third party defendant
against whom a decree is passed may, within onghfoom the day he became aware
of such action, apply to have it set aside. Articg Civil Procedure Code governs this

situation.

You have to note here that the plaintiff seekindhéwe an order of dismissal set aside
must apply withina monthfrom the date of the orderBut a defendant seeking to have
an ex -parte decree set aside bias month from the time he was aware of the decree
There is a possibility that the defendant may atvare of the decree until the plaintiff

tries to enforce it against him, i.e., at the exiecustage.

If the defendant does not apply within that timeif ¢he court finds that the summon was

duly served and that there was not sufficient choisaon-appearance, the decree is valid
and it will be enforced against the defendant nihistanding that he never presented his
defense. He had the opportunity to appear and tdrawe the case responded to give
him another chance.

A problem may arise where there are multiple dedetsl and an ex-parte decree was
given against all or some of them and is set asitg as to some. Suppose there are two
defendants, neither of them appeared. Both deféeadgplied for the setting aside of the

decree and the ex-parte decree against one ofwlzanset aside but not against the other.
Or, one appeared, judgment was entered againstdnngx-parte decree was entered

against the other, which the later has appliecgt@side.

Under such circumstances, if the decree is sudhttbannot be set aside only against the
non-appearing defendant entitled to have it seteasi may be set aside against the other
defendants also. The court is doing this becauseefendants are indispensable parties.
In such case a decree against some alone canndt stawever, the decree against the

other defendant or defendants should be set asiljewdere the decree is necessarily

11



indivisible. Where separate judgments can be etagainst each defendant, there is no

need to set aside the decree against the others.

The last but not the least effect of non-appearacelated with default proceeding. As
we have seen above, if the defendant, while helis trved, failed to appear in court of
law on the date which is fixed for submitting hiatement of defence, the court shall
order default proceeding based on Article 233 ef @.Pr.C. The effect of such order is
not equal to ex-parte proceeding. In ex-parte mdicg, the party whom an order is
made against him will not have the right to be Imed in the litigation proceedings

following the order. Whereas in default proceeditite non-appearing party, i.e; the
defendant, should not be refused to be a partheditigation. The only effect of such

order is that he will be precluded to exercise fnecedural rights that should be
exercised on the date of his non-appearance. Fonghe, he cannot exercise his right to
submit his written statement of defence. In otherds, in default proceeding, the non-
appearing party can exercise his right to be a fmthe litigation from the date he

appears in court of law, but he loses to be berefitom those procedural rights that

should be exercised during his non-appearance.

2. Sufficient Cause

Once the court has ordered following the non-apgrear of a party, it does not mean that
it is final and there is no ground for reviewingAt party whose interest is affected due to
the order up on non -appearance may apply to the tm set aside the order, provided
that he has sufficient reason to justify his/hem appearance. If the court is satisfied that
the non- appearing party was prevented due tocgerfti reason, it may order to set aside
the order and the case will continue to proceedvé¥er, the following questions may be

raised here:
* What are the elements of sufficient cause?

* Whether the criteria for justifying sufficient caugould be the same in all cases?

12



When reading the provisions that have reproducgmuan the previous sub-sections, we
hope you have observed the téisafficient cause'mentioned in different contexts. The
Code usessufficient cause'in more than one context. Where the suit has baecks
out, Art 71(2) provides that the plaintiff may conte the suit without paying the court
fees if there was "sufficient cause for his nopesgpance. Where the suit has been
dismissed, Art. 74(2) provides that the plaintif appellant may have the order of
dismissal set aside if he shows that there wagfi¢munt cause" for his non-appearance
when an "ex-parte” decree has been passed agale&tralant or a default decree against
a third party defendant. Under Art 78(2), the decneay be set aside if the defendant
shows that he was prevented by sufficient causen fappearance. Should "sufficient
cause" when used in Art. 71 (2) mean the same as Wis used in Art. 74(2) and 78(2)?
If we consider the effect of a finding of "sufficiecause”, the answer should clearly be

no.

1.1.2. Examination of Parties

If the issue of appearance is decided and the casée proceeded, the next task of the
court in the first hearing will be examination oérpes. Where the parties appear in
person, the court verifies their identity. It thexads the pleadings and asks the parties on
the pleadings. The question is whether each partyi® pleader admits or denies the
allegations of fact in the pleading of the othertyp#hat have not otherwise been denied.
You remember that we have said when we discusslipigaithat every allegation of fact
in the statement of claim that is not denied in stement of defense is deemed to be
admitted. However, the court has the power to erarthe parties at the first hearing and
record whatever is not said in the statement ahclar the statement of defense. If the
court sees that the defendant has not denied oesslp admitted a particular allegation,
of the statement of claim, it gives him a seconénde, to speak. The court will
specifically ask him whether he intended to adimét tallegation is deemed denied. The
court records all admissions and denial, and tbewy fpart of the record. Where a party

makes an admission at the first hearing, that asloniss conclusive, and no issue will be

13



framed as to that matter. In other words, the didahmay deny or admit the allegations

in his statement of defense or at the examinaee. Article 241 and 242 of the Cv.Pr.C

The examination of the plaintiff at this time isrfpeularly important since the plaintiff
file a responsive pleading to the statement of redethat he received in writing.
Secondly, the defendant might have raised affiveatiefenses, e.g., Force majeure. The
case may be decided in whole or in part on thesbakithe admissions made by the

parties.

By examining the plaintiff, the court determinesettter he admits or denies the facts
constituting such defenses. Suppose that the dafémés admitted the contract but said
that he had paid what plaintiff is claiming. Thaipliff could deny that the defendant had
paid, in which case there would be an issue ongthiist. Or, plaintiff could say that what
defendant had paid is some other payment not the daimed in the suit. Then, the
court would frame an issue on whether the paymastatready discharged the claim or

not.

The main purpose of the examination at the firstring is to help the court clarify and
develop the issues for trial. The court examineshezarty, or where the party does not
appear, the person accompanying the pleader forptihrpose of answering such
guestions. Since the examination must be conduictedhe court and only for this
purpose it would not be proper for the court to @yttarty on the stand, examine him on
the entire case and allow the other party to cexssnine him. The examination is simply
to determine what admissions and denials are mgdbaebdefendant which assists the
court in framing the issues. It must be condueté@l reference to the allegations in the

pleadings and only supplements the pleadings ieldping the issue for trial.

If a party admits in the pleadings or on the osamination, the other party may apply to
the court for such judgment or order as he maynbidex to as a result of the admissions
made by the parties. See Article 242 of the Cv.Pr.C

14



The defendant may admit that he is liable, but daaythe plaintiff suffered the damages
he claimed. The court would issue a judgment toeffect that the defendant is liable to
the plaintiff in an amount to be determined at tifi@, which would then be limited to

deciding the question of what damages the plaistiffered.

1.1.3. Ruling on Preliminary Objections

After the court has examined the parties, it prdede decide any preliminary objections
that have been raised. A preliminary objection rhaydefined as an objection not going
to the merits of the case that is, not involving tluestion of whether the defendant is
liable to the plaintiff under the substantive law.

As you can remember from the discussion on partadribe civil procedure course, we
have considered some objections that may be raigquhrties to litigation. Art 244 (2)
also sets forth certain preliminary objections. ®hen such objections are raised the
court is to proceed in accordance with the prowsiof Art. 245. Under this Article, the
court will hear the opposite party, order the pmidun of such evidence as may be

necessary and render a decision on the objection.

Question 5:JustifyWhether the preliminary objections listed undert. A244(2) are

exhaustive or not?
Now, we are going to see the contents of Art. 24d(2preliminary objections.
Art. 244 (2) — The provision of Art. 245 shall appthere either party states that:
a. the court has no jurisdiction
b. the subject matter of the suit Res Judicata
c. the suit is pending in another court

d. the other party is not qualified for acting in theoceedings;
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e. prior permission to sue has not been obtained, vihisnis required by

law;
f. the suit is barred by limitation; or

g. the claim is to be settled by arbitration or hagywously been made

the subject of a compromise or scheme of arrangemen

As we can understand from the contextual meaninghef provision, the list of

preliminary objections provided under Art. 244(2f anot exhaustive. None of these
preliminary objections go to the merits of the cdseother words, they do not relate to
the question whether the defendant is liable topthetiff under the substantive law or
not. They should be disposed of as soon as possiht it would be a waste of time for
the court to examine the parties and frame issuesil only to discover that due to the

non-merits objection, a trial will not be necessary

Therefore, Art. 244(3) provides that any preliminabjection not raised at the earliest
possible opportunity, i.e., at the time the coait for the first hearing, is deemed waived
unless the ground of objection is due to reasooB a8 to prevent a valid judgment from
being given. This means, some preliminary objestidike lack of material jurisdiction,
even if not raised at the first hearing may be na&g issues throughout the proceeding

because their existence prevents the court fromgia valid judgment.

Generally, the acceptance of an objection has tifexts. In other words, if a court
sustains an objection, the effect on the suit maylismissal of the suit or the suit may

only be struck out.

Where the court sustains an objection on the grabadthe subject matter of the suit is
res judicata(that the suit has already been decided by a gyextiously) or the suit is
barred by limitation, the suit will be dismissed/eld though the objection does not go to
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the merits of the case, the suit will be disposedeothese objections are sustained.
Because, if a case is said to have previously Been and decided or if the claim of the
plaintiff is said to have been barred by limitatidghere is no chance for the suit to be

instituted afresh. That is, there is no opportufotythe plaintiff to file a fresh suit.

In other cases, the order that sustains the objeetould ordinarily result in striking out
the suit. For example, if the court sustains arecijn on jurisdiction, plaintiff has the
opportunity to file a fresh suit in a court thasHacal or material or judicial jurisdiction.
On the other hand, where the court sustains arctidapeon pendency, the suit will be

struck out and the plaintiff would continue thegorsuit.

The striking out of the suit shall not of its oworde preclude the institution of a fresh
suit with respect to the same cause of action hedcourt shall, in appropriate cases,
inform the plaintiff that he may sue in the coudvimg jurisdiction or in the court in

which the previously instituted suit is pending.

Where a suit is dismissed on the ground of warnriddiction, the prescribed portion of
the court fee paid on the filing of the statemefhtctaim shall be refunded. More
specifically, the Amharic version of Article 245(4j the Civil Procedure Code stated
that the court might reduce, based on the regulatiertain amount of court fee to be
refunded for the plaintiff.

To sum up, the court has, first, to decide on prielary objections, before proceeding
with the next step proceeding, i.e. framing of esstidefendant has raised any. The court
when making a ruling on preliminary objections hagjive a chance to the plaintiff to
respond on the objection raised by defendant. Thetdas to hear evidence if it is
necessary to preliminary objections rose. Thewilltgive ruling. If the ruling sustains
the objection, the suit may be struck out or diseds Whereas, if it is overruled, the

court will proceed on the suit.
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1.1.4. Framing of Issues

After preliminary objections, if any, have been ided, the court shall ascertain upon
what material propositions dfact or of law the parties are aariance and shall
thereupon proceed foame and record the issuesn which the right decision of the case
appears to depend. However, if the defendant,eafitst hearing of the suit, makes no
defence the court will not be compelled to framel ar-cord issues. An issue is
something on which the right decision of the cggeears to depend. This may be framed
based on the material proposition of fact or of Effirmed by one party and denied by
the other. Material propositions are those propwsstof fact or of law, which a plaintiff
must allege in order to show a right to sue or gemtant must allege in order to
constitute his defence. Each material propositiimaed by one party and denied by the

other shall form the subject of a distinct issue.

Where issues both of fact and of law arise in #®es suit, and the court is of opinion
that the case or any part thereof may be dispoked the issues of law only, it shall try
those issues first, and for that purpose may,thiitks fit, postpone the settlement of the

issues of fact until the issues of law have bederdened.

In framing the issues, the court considers thegatlens in the pleadings, the contents of
the documents produced by either party, and theatiegations made by the parties or

their pleadings or persons present on their beBal. Cv.Pr.C Article 248

The very advantage of framing issues is to lim& Hdtope of litigation of the parties
during the trial proceedings. Hence, the court nfi@gghe the correct issues, in order for
the trial to proceed expeditiously and the panvékbe prepared to produce evidence on
those issues. Otherwise, if the court fails toltad,tdelay and inconvenience are likely to
result.
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1.2. Adjudication without Trial
Overview

Under this Section, we will discuss the dispositdrtases after issues have been formed
and before building a full-scale trial. One of {m@poses in requiring clear and precise
pleading and holding a first hearing is, whenewssible, to decide the case, in whole or

in part, without holding a trial.

As you can remember from the previous discussiwedjave already discussed instances
where the court disposes of a case before requariingj-scale trial or without sometimes
even requiring the opposite party to respond. Saih¢hose are where the court

examines the legal sufficiency of the statemermam and the statement of defense.

Where the statement of claim fails to state a cadissction, the court will dismiss the
suit. Secondly, we have seen that at the firstihgathe court may give judgment, in
whole or in part, on the basis of the admissioret the parties have made in their

pleadings or on the oral examination.

The Civil Procedure Code provides three other amviby which a case may be
adjudicated in whole or in part, without a full-kedrial and these will be discussed as

follows.

1.2.1. Agreement on Issue

In the above discussion, we have seen how a califtrame an issue. However, some
times, parties by themselves may agree as to thstign of fact or law to be decided

between them. In such a case the civil procedule éat. 252. says:
Art. 252: - Questions of fact or law may be stated in form of issues

Where the parties agree as to the question of fact or of law to be
decided between them, they may state the same in the &bram issue,
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and enter into an agreement in writing that, upon the finding of the

court in the affirmative or the negative of sucus:

(a) a sum of money specified in the agreement or tadoertained by
the court, or in such manner as the court may gist@all be paid
by one of the parties to the other of them, or threg of them be
declared entitled to some right or subject to sbaimlity specified

in the agreement: or

(b) some property specified in the agreement and iputkésin the suit
shall be delivered by one of the parties to theeiotdf them, or as

that other may direct; or

(c) one or more of the parties shall do or abstain fdwing some
particular act specified in the agreement and irgjab the matter

in dispute.

You have to note here that agreement on an isgys plgreat role in facilitating the trial
proceeding of the suit. Because, in doing thattigmrwill have the opportunity to
compromise on some issues of the litigation anatpout those issues which needs the
decision of the court. Normally, Issue can be legafactual. Some times, the issues
framed by the parties could only be issue of ldwt is a legal issue, there will be no

trial. In such cases, the court may render judgraetite pre trial stage.

1.2.2. PartiesNot at | ssue

The primary purpose of the pleadings and the fiestring or proceedings prior to trial is
to develop the issues for trial. As a result oftspooceedings, there do not appear to be
any such issues; the court may pronounce judgmiettieafirst hearing. This rule is
provided under Art. 254 of the Civil Procedure Code
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As we have said earlier, issues arise when a rahfgoposition forwarded by one party
is denied by the other in the suit. So, if plaitids forwarded his propositions, which are
found to be legally sufficient, the defendant igukeed to admit or specifically deny the
allegations of the plaintiff. If the defendant atenthe allegations or the material
propositions of the plaintiff, there is no issueb®disposed by the court. In other words,
where a party admits the material proposition efdther, the parties are not at issue and

the court will, at once, pronounce judgment in faebplaintiff.

Finally, we would like to remind you that the pagimay not be at issue on some points,
but may be at issue on others. In such casesotmt ftas to conduct a trial to decide on

matters where the parties are at issue.

1.2.3. Deposition of issuesat theFirst Hearing

Unlike what we have seen above, some times parisgsbe at issue but their issue could
be adjudicated with out the need for full-scalaltri.e., it may be easy to dispose the
issue at the first hearing. This happens wheretlet is satisfied that the issues framed
for trial can be determined with out argument oidemce other than that which the
parties can at once produce, and that no injustimeld result from proceeding in this

manner; the court is authorized under Art. 255dtednine the issues at the first hearing,

and pronounce judgment accordingly.

Question 6Differentiate the concepts entertained under Aa%i@54 & 255.

The other opportunity to dispose issue at firstringas where the issue or issues framed
are issues of law. In this case, the court mayuadjthe hearing to enable the parties to
martial their legal arguments, but it should ndtastrial. This is because no evidence will
be introduced. The same will be true on issueschvhan be resolved entirely based on
the documentary evidences, which are already deliveo the court. However the court
should be careful to decide on whether the issgelely dependent on the documentary

evidences which are submitted to the court at tle hearing. If there is a need for
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further evidences, which includes witnesses, tree aaill necessarily be adjourned to
trial.

In general, in determining whether the issue maydsolved at the first hearing, the
crucial question is whether all the evidence tlahlparties can produce on that issue is
available at that time. The court should ask th&iggmwhether they have further evidence

of other witnesses to be produced at the trialdewide accordingly.

1.3. Compromise and withdrawal

The fact that the issue will have been formulate@drpo trial may have the effect of
persuading a party that he is not likely to previaihe case comes to trial. The plaintiff
might then decide that he wishes to discontinuesthie Or, the parties might decide to
compromise the case. This may happen not only ééfml is conducted, but it may also
be raised after trial is conducted and before juelgnis rendered. Following this we will

deal with issues related with Compromise & withdahw

1.3.1. Compromise

Compromise is basically an agreement reached ktyepdo a dispute. Parties who are
involved in dispute could settle it by agreemerfoletaking the case to court or after the

case is taken to court and before judgment is mexlde

Art. 3307 of the civil code defines compromise as a
contract whereby the parties, through mutual cosess,
terminate an existing dispute or prevent a dis@utsing in

the future.

Art. 274(1) of the civil procedure code also defimempromise as follows:

The parties may by compromise agreement relatingllto
or some of the matters in issue terminate a dispuith

respect to which a suit has been instituted.
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This indicates that while the civil code definesnmgwomise broadly; which includes
agreement before the institution of the suit, drRibcedure code is restricted only on the
compromise that will be made after the suit hasnbestituted. It does not include

compromise that will be made before the institutdthe suit.

If the parties have compromised the dispute, andgtheless, files a suit, the defendant
may assert the compromise as a defense. He can b fdling a preliminary objection
on this ground at the first hearing. In such c#éise,court will consider whether a valid
compromise has been effected in accordance withitilecode, and it if finds that such a
compromise has been effected, it should enter gnjedt in terms of the compromise.
The judgment will be Res Judicata and will preveritrther suit by the plaintiff on the

claim.

Valid requirements of compromise agreement: (Af6)2
* The name and place of the court in which the sypieinding
* The title of the action and the number of the suit

* The name, description, place of residence and addoz service of the parties;

and
» The matter to which the agreement relates

It may also settle accessory matters such as a#stsgges and execution.

1.3.2. Withdrawal of suit

In the above discussion, we have already seen laotiep to the litigation settle their

disputes through compromise agreement. In casesewsweh compromise agreement
made out of the court, we have already said tlaaniff must notify the court that he has

withdrawn the suit. Howevethe code did not simply put compromise as the amans

of discontinuance of the proceedings of civil ktigpn. A case may also be discontinued

23



by a party by way of withdrawal or abandon any @ hlaim against any or all

defendants. Following this we are going to disausghese issues.

Ordinarily, a party may withdraw the suit or aban@my of his claims against any or all
defendants. Such withdrawal of suit can be madk th# permission of the court or out
of court permission. Hence there are two typesitfdrawal of suit; namelyyvithdrawal

with leaveandwithdrawal with out leave

While the case is pending, the plaintiff may foffetient reasons decide to withdraw or
abandon the suit. In such cases he/she may ask ¢éale court to withdraw the suit. In
such cases, the court will analyze whether theoredsrwarded for withdrawal is
satisfactory or not. The criteria for satisfactioh the court to permit the party to
withdraw the suit are stated under Art. 278(2)(d@)&(

These are: if a suit must fail by reason of sonten& defect; or that there are other
sufficient grounds for allowing the plaintiff to stitute a fresh action for the subject
matter of a suit or part of a claim, it may gram plaintiff permission to withdraw from
such suit or abandon such part of a claim withrtipt institute a fresh action in respect
of the subject matter of the suit. Therefdog,the court to permit withdrawal of suit with
leave, the exception should be strictly constru@therwise if the court simply allows
such permission for those who could possibly camtinvith the proceedings but are
interested to initiate the suit in some any othwef which is convenient for them, the

other party may be imposed to incur unnecessargresgs and inconveniencies.

However, once the court permits the plaintiff tothdraw or abandon with leave to
institute fresh action on the subject matter ofsb#, the plaintiff shall be bound by the

law of limitation in the same manner as if thetfgsit had not been instituted.
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On the other side space, a party may withdraw tavgth out leave for two reasons. The
first reason is incase the reason he/she suggksthd court for permission to withdraw
fail to satisfy and the party decide to withdrawaslless of the decision of the court on
it. The other reason is also if the party simplyhdraws the suit with out asking any
permission to the court on that issue. Thereftie, ultimate outcome of withdrawal
without leave to file a fresh suit is clear i.ee/$he can not institute a fresh suit in respect
to the cause of action. However, according to 2n9 of the civil procedure code, the
plaintiff may institute a fresh suit against thdedwlant on the same subject matter with

different claim.

Review Questions
1. List down the actions a court could take during-appearance of party/parties.

2. Describe the procedural issues that must be sobefdre a proceeding is

transferred to the trial stage.

3. Define what preliminary objection is and discusseitfect when there is failure to

raise it during the first hearing
4. List down the sources used for framing of issues.

5. Explain the basic procedures envisaged by the grokcedure code before a

proceeding is transferred to the trial stag.

6. Discuss the conditions, advantages and disadvantdgey, of discontinuance of

a suit before trial.

7. Explain in brief the differences and similarity@mpromise and withdrawal vis-

a-vis their role in adjudication of cases.
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CHAPTER TWO:
THE TRIAL AND OTHER PROCEDURES

All that has gone at the first hearing culminateghe trial. At the trial stage the issues
developed at the first hearing would be resolved, then judgment and decree would be
passed. To this effect, the trial essentially imesl the introduction of evidence and the
consideration of that evidence by the trier of fatte Civil Procedure Code regulates:

1. the production of evidence, that is, how witnessl atocumentary

evidence are brought before the court,
2. the conduct of trial, and

3. the giving of the judgment and passing the decree.

Since the rules determining what evidence can Ipsidered by the trier of fact will be
found in the Evidence Code, when one is enactethisnpart we will be concerned only
with those aspects of the trial governed by theil(®vocedure Code, that is, more
emphasis will be given to the procedure to be wdd at the trial of the case rather than
with the evidence the court can consider.

Objectives:
After studying this chapter, You will be able to:
» Verify what oral testimony is;
» Comprehend the difference between eye witness xqnettewitnesses;
* Pin point the procedure of summoning a witness;

» Grasp the respective duties of the parties andes#®s during production of

evidence;

» Appreciate the procedure of examination of withegsea commissioner;
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» Identify when to examine (one need) or to conducn@nation thorough a

commissioner;

» Define what burden of proof is and identify whersliifts form one party to the

other;
» Describe the order of the proceeding of evidences;

» Explain the manner of giving evidence under thecpdaral law and the power of

the court in examining witnesses;
» Understand what judgment and decree are all about;
» Comprehend what judgment in consensus and judgimemdjority are;
» Verify the difference between judgment and decree;
* Explain how to reduce the operative part of judgnterecree;

* Identify what arrest and attachment before judgnaeatand verify its rationale
behind;

» Comprehend what temporary injunctions, interlocgtorders, and appointment

of receivers are;
» Grasp what Summary and accelerated procedures are;

* Pin point the difference and similarity between aachong Summary and

accelerated procedures, and ordinary trials.

2.1 Ordinary Proceedings
2.1.1 Production of Evidenceto the Court
Overview

The law of evidence is concerned with one of thestmemmplex undertakings in the
entire litigation process. This complex undertakisighe reconstruction of past events to
arrive at the truth. Truth is not sought in an dlisosense. Evidence is produced to prove

factual allegation/s that is/are affirmed by onetypand denied by the other. Since the
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trial stage is basically the stage where oral mestly and documentary evidence are
examined, it is necessary to have a procedure @yreough which all necessary oral and
documentary evidence can be brought before cduwrtthis effect, in this section, we will

first consider the procedure for obtaining the ratnce of withess and oral testimony

and then the procedure for obtaining the produadiotiocuments.

Before we directly embark on the essence of thelymtion of evidence, it is good to
have a clear image on the purpose of Civil and @ahProcedure Codes; accordingly let

us have a bird’s eye view on the following purposes

1. Entrenching expedite trial by eliminating worthlesgidence. This approach
would ultimately enable the courts not to wasterthme by receiving worthless
information.

2. The second purpose is exclusion of prejudicing amderently unreliable
information from trial. Accordingly, if a piece efvidence, though relevant, could

endanger or prejudice the trial of fact, it woulat be admitted as evidence.

3. The third purpose of procedural law is protectihg privacy of the parties on
learning the truth for purposes of litigation. Thusme evidence, although
valuable and non- prejudicial, will be inadmissigenthough its exclusion
might result in an incorrect factual determinatainthe trial. There are several
kinds of privilege, which contributed for the exslon. The most common
privileges that are incorporated in our laws are #fo- called communication
privileges that protect conversations between idd&ls who are in a special
relationship.

Generally, the law does not exclude the relevastin®ny of any person who has the
capacity to observe and remember the matters ochwhat person testifies, the ability to
communicate this knowledge and an understandinth@fobligation to tell the truth.
However, when any of these factors are in douls, up to the judge to admit or exclude
such whiteness.
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What does a plaintiff or a defendant do when heelhis pleading?

According to Art. 223[1][a] and 234[1], when a pafiles his pleading, he includes a list
of witnesses to be called at the trial, togetheh wieir address and the purpose for which
they are to be called. Presumably, those witnesgkegoluntarily appear at the trial, and
they may testify without any further formalities.oWever, when some witnesses so
named will not appear voluntarily or when subsegquerthe filing of the pleadings, a
party discovers another person who can give testymtn such a case, the court will
issue a summon to that witness requiring him toeappand if the hearing has already

begun, it may adjourn the hearing so that the mpessonmoned can appear.

In this regard, in order to render a proper deniswhen the court is convinced that the
witness may give valuable testimony and the sumn®nst sought merely to delay the
case, the court should have all the evidence bedfoesen at the expense of further

prolonging the case.

At this juncture, it is important to note that enhe parties have primarily responsibility
for presenting their cases, the court shall iskgesummons in its own motion only in
exceptional circumstances, that is, only where taegs who is likely to be able to give
crucial testimony has not been called by eithetyp&ee Article 264 of Cv.Pr.C

Accordingly, on the basis of Art. 112[1] where th@nmons is issued at the request of a
party, before the summons granted with in perioedixed, he shall pay into court a
sum of money as it appears to the court to becsefffi to defray the travelling and other

expenses of the witness for one day’s court attecela

Where the court finds that the sum is not sufficien cover the expenses or that the
witness must be detained for more than one daycdhet will order the party who has
requested the issuance of the summons to pay @madtsum in to the court. If he does

not do so, the court may discharge the withessderdhe required sum to be levied from
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the attachment and sale of the party’s movablegtgr may order both the levy and
the discharge.

The summons must specify the time and place athwihie witness is required to attend

and whether his attendance is required for thequaf giving evidence or producing a

document, or both. So, if a person is said to haves possessions a marriage certificate
or a contract to marriage, or a will etc, the summshould mention the type of the

document that this person should produce.

According to Art. 118[1]:

1. Where a witness who has been summoned fails toaamiethe
appointed time, the court must first determine Wwlethe summons
has been duly served.

2. Where the court sees reason to believe that tlteeege to be given or

document to be produced by such witness is material

A. if the court is satisfied that the summons has besn duly
served, it may order the issue of a fresh summaonsutch

terms as the costs or otherwise as it thinks fit;

B. if the court is satisfied that the witness has wuithgood cause
failed to comply with such summons or has inteailign
avoided service, the court may make such ordelydgirg the
issue of a warrant with or without bail for the ast of such
person, as it considers necessary for the attenelasfcsuch
person.

Good cause should only refer to a situation whée witness was prevented from
attending due to physical conditions beyond histrobn for example, illness or

unavailability of transportation. As it is clearlydicated under Article 118 of the Civil
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Procedure Code, it is important to note that a e@thwho fails to appear when

summoned may also be subject to criminal prosecutio

Unless the court otherwise directs, in line to ArRO of the Civil Procedure Code,
witness who has been summoned shall attend eaaindpeantil the suit has been
disposed of, and the court may require a withesgttandance to execute a bond that he

will attend until the suit is disposed of.

Up to now, we have been considering the attendandesummons of witnesses. The
whole purpose of summoning witnesses is to exaithiem what they testify as to what
they know. The witnesses could be any person wisoahaitness when a document is
signed or who might have seen a certain accidefatual situation that gives rise to
action. The witness could be an expert witness thieaourt summons him so as to hear
his expert opinion on a given subject. Both typesithesses are summoned and testified

in the court. The parties and the court may exarham.

But, there are circumstances where a withess wiegsienony is necessary and cannot be
brought before the court. This often happens when withess may be physically
incapable to attend the court proceeding or he beayar from the jurisdiction of the

court or he may be about to depart from the jucisain of the court before the hearing.

Where a witness is not in a position to testif}court because of physical incapacity or
because of other causes, Article 122 provides shah witness may be examined on

commission.

An examination on commission is the examinatiora efitness by a person specifically
authorized to examine the witness. Where the wstnesot resident within the local
limits of the court’s jurisdiction or is about tedve those limits, the commission may be
issued to any court within the local limits of wiegsrrisdiction the witness resides or will

be present to any other person the court issumgdimmission may appoint.
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In this regard, the court before issuing summong reguire a sum for expenses to be
paid by the party at whose request or for whoseefitethe commission is issued. And,

like the summons to the witness, the commissioli shacify some particulars, and give

orders to all concerned, i.e., the parties andctremissioner. On this basis, the parties
are required to appear before the commissioneeiisgm or through their representatives.
According to article Art .125(1) of the Ci.Pr.Cetlprovisions of the code applicable to
the summoning, attendance and examination of wsegesand to the remuneration of and
impositions of penalties to be imposed upon witesshall apply to persons required by
the commissioner to give evidence or to produceudmnts. Besides, it assumes the

commissioner as a civil court.

Where the witness resides outside the local liofithe court issuing the commission, the
commissioner may apply to any court within the ldgaits of whose jurisdiction the

witness resides for the issuance of process aghiaswitness, and that court shall issue
such process against that witness, and that cbait ssue such process as it finds

proper.

There is another way of hearing or admitting thetiteony of a witness. This other way
is that, if such witness is required by neithertyp#n be examined, he may be permitted
by the court to give his testimony by affidavit.i¥imeans that a withess may put what he
knows about the fact in issue by an affidavit anlnsit the same to the court. However,
if either partybona fidedesires the production of a witness for cross-eéxation, and
that such witness can be produced, affidavit mayhb®given. Note here that where
evidence is given by affidavit, the witness is mesent for cross-examination or
examination by the court, the court or the partvesild not have a chance to observe his
demeanor and other factors that affect his cratlibtbo, the court should use its power

of allowing a witness to testify by affidavit inreaand exceptional cases. [Art. 204]

Following the above procedural set up, Art. 205h# Civil Procedure Code stipulate
that affidavit shall be confined to such facts as tdeponent is able by his own

knowledge to prove, but on an interlocutory appicg example on the application of a
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temporary injunction, they may include facts tha¢ deponent believes to be true. In
such a case it must be made clear how much offfitawt is based on the deponent’s
knowledge and how much is based on facts that hevbs to be true. The sources on

which his belief is based should also be disclosed.

So, affidavits can be employed in two situationke Tirst is that the party proved the
facts to the best of his knowledge, and the seceiidat the party may prove some fact

by affidavit where he believes that the facts apgening or will happen.
Examples:

1) A plaintiff who does not have sufficient money taypcourt fee may apply to the
court to sue as a pauper. He should support higcappn by an affidavit to prove
that he does not have money, pursuant to Art.468eCivil Procedure Code. In

such cases the deponent is stating the facts kasdwes them and not mere belief.

2) A plaintiff is required to support his applicatidry affidavit for an order of
temporary injunction the attachment of the propestythe defendant before
judgment. In such affidavits that deponent, thathe plaintiff is stating his belief
that the other party is or will remove his propeftym the jurisdiction of the

court or that the subject matter of the suit wdvddvasted.

It is not therefore necessary to produce otherexgd or withesses on matters that are to
be proved by affidavits. This, however, does noamthat a fact proven by affidavit is

irrefutable. In other words, it can be challengad disproved.

As you know, documentary evidence is classifiedrea proof as opposed to oral
testimony. Real evidence includes written documemtsl demonstrative evidence.
Photographs, recordings, and tangible objectsthkemurder weapon or a broken glass
would be classified as real proof. Most of the qg@lof introduced at trial is in the form
of documents. There are generally two special rties govern the admissibility of

documents under the procedure code and the newreediraft law.
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The first is the rule of authentication. This roégjuires a showing that a document, what
its proponent claims it to be before it, will bengtted into evidence. In the ordinary
situations this means only that the person offetiregdocument must produce evidence

that it was signed or prepared by the person whtaised to have signed or prepared it.

The second rule related to documents that is peavid the Civil Procedure Code is the
So-Called best evidence rule. The best evidenee neduires a party to introduce the
original document or to establish that the originas been lost or destroyed before other
evidence of the document’s content are to be addiffArt 140 and 223 of the Civil

Procedure Code.]

As it is clearly indicated above, each party mumsiude with his pleading the original
copy of any document in his possession on whictehes [read Art, 233(1), and 234(1)].
If a party alleges that a document is in the paseaof another person, the court has the
power to order the person who has possession oldbement appear in court with it.
Art. 264 (1) of the Civil Procedure Code providbeatt Any person present in court may
be required by the court to give evidence or todpie any document then and there in
his possession or powér Where a party to the suit who has been ordéwgaroduce a
document failed to do so, the court may pronoundgmnent against him [Art.267 of the

Civil Procedure Code]

As regards a person who is not a party to a suit \&aho is ordered to produce a
document, we have said that the rules of summoamd) attendance of witnesses is
applicable.

Where a person is summoned for the sole purpogwaafucing a document, he may
simply produce the document without personally apipg in court. The rules on the
production of document by persons who are notgmtt suits and who are not witnesses
are provided under Art.115 and 119 of the Civil d&dure Code. So, if a person is
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ordered to produce only the document under Art,.hdcan cause the document to be
produced. In other words, he can send the docutoghe court instead of appearing in

court to produce the document under Art 115. Thesgre in whose possession a

document is alleged to exist has a duty to resghecorder of the court in producing the

document. This is provided in Art.119 of the CiRilocedure Code.

Note here that these rules are applicable to tlelyation of other real proof, e.g.
photograph and exhibit (Art 146). The court mayoadend for the record of any other
suit or proceeding either from its own files orrfrahe files of another court. Art 145(1)
provides thatthe court may of its own motion or on the applioat of any of the parties

to a suit, send for either from its own recordsfrmm any other court, the record of any

other suit or proceeding, and inspect the same.”

There are many instances where the record in argytbe relevant and admissible in
another suit. One such case is where one of thiepaitleges that the case before them is

res judicata.

Before we wind up this section let us discuss pfeeedure of admission of documentary
evidence by the court. The rules are provided its AB9-141 of the Civil Procedure
Code.

Where document has been produced, the court ersdonsié the number and title of the
suit, the name of the person producing the documemd the date on which it was
produced. This should be done irrespective of wdretie court considers the document
to be admissible in evidence, but where it is inadible the court must include a
statement to the effect that the document has fected. On whose behalf the book or
account is produced may furnish a copy of the erdngd the required particulars are
endorsed on the copy. Where the book or accourd boebelong to the party seeking to

introduce it, the court may require that party twnfsh a copy. Where the court has
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ordered the production of the book or account eroiwn motion, it may require either
party to produce the copy. Whenever a copy has hearshed, the court shall compare
the copy with the original, certify the copy to &ecurate, and return the original to the
person producing it. The court, however, may itlé#ems it necessary direct that any
document be impounded for such period as it de@mis fsuch a case, any person who
has submitted an original document may receive tiaeloriginal by substituting a copy

and promising to produce the original if requiredib so.

Note here that no document may be returned whicfolme of the decree has become
void or useless. For example, in a suit on a nagiinstrument, the defendant contends
that the instrument was obtained by duress. Itthet sustains the contention and enters
judgment for the defendant, it will not return tdecument to the plaintiff, since the
document is not enforceable. This prevents hid tdafile a suit on the instrument
elsewhere. On the return of a document admittexviclence, the person receiving it must

give a receipt.

When (at what stage of the proceedings) should doeamtary evidence be introduced?

The party will presumably seek to introduce in ¥@ence the documents on which he is
relying during the presentation of his case at.tlihe code provides that the court may at
any stage of the suit reject any document thatrisiers irrelevant or inadmissible. So
the court would reject the document when filed wita statement of claim or presented
at the first hearing. The court might rule on tengsibility of the documents at the first
hearing. But, it is more likely that it will waitndil the trial. At the trial, the proponent
will seek to introduce his document into eviderexed any objection to the admissibility
of the document can be considered at that timee Noat, the court has the duty to
exclude or not to admit the document even if neecipn is made. Where a document
has been admitted, it forms part of the record;i not admitted, it does not form part of

the record and is to be returned to the personpwbduced it.
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In a nutshell, the code bestows the court broadeppwo compel the attendance of
witnesses and the production of documents and gkyedo obtain evidence that it
considers necessary to enable it to decide theesssi hand in the suit. Primary
responsibility for the attendance of witnesses tledproduction of documents rests with
the parties. However, the court, in the excepti@m@umstance, may by its own motion,

demand the production of evidence.

2.1.2 Conduct of TheTrial

As we have seen before, at the trial each partpdotes the oral and documentary
evidence necessary to support his side of the .idsuhis section, we will consider the

rules governing how this evidence is to be intrelic
1.0rder of Proceeding

What is burden of proof?

Burden of proof means the obligation to providedewce necessary to establish a
disputed fact or a degree of belief in the mindhef court. Two concepts are involved
under burden of proof: burden of persuasion andldwrof going forward with the

evidence. Burden of persuasion is the ultimate énuaf convincing the court of an issue,
and it does not shift during the trial. The bura@émoing forward with the evidence is on

the plaintiff at the start of the trial. But thisdden may shift to the defendant if defendant
admits the allegations of the statement of claird has raised what we have called

affirmative defences.

According to Art. 258[1] of the Civil Procedure Gad

On the day fixed for the hearing of the suit, theerpiff shall be entitled to
begin unless the defendant admits the fact alldgedhe plaintiff and

contends that either in point of law or on someitdidal facts alleged by
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the defendant, the plaintiff is not entitled to goayt of the relief which he
seeks, in which case the defendant shall be ehtaldegin.

This reflects the general rule that the party whe the burden of proof has the right to
begin. The plaintiff has the burden of proving tihat has a cause of action, and the

defendant has the burden of proof on the quesfigrhether he has a valid defence.

Whenever the plaintiff has the burden of proof ae of the issues in the case, he has the
right to begin. If for example, there is an issse@the existence of the contract and an
issue as to the existence of force majeure, thatgfadhas the right to begin, since he has
the burden of proof on one of the issues in the.cAswever, if the defendant admitted
the existence of a contract, his non performancetla® damages claimed, but contended
that his non performance was excused by force m&jée would have the right to begin,

since he has the burden of proof on the only igstlee case.

Discuss what preponderance of evidence is?

If, in a suit for breach of contract, the plainfidils to make out a case showing that there
was a contract, there is no reason to proceedeiurtihe burden is on the plaintiff to show

that there was a contract, not on the defendastiaav that there was not a contract.

with regard to statement and production of eviderag. 259 of the Civil Procedure

Code stipulate that:

1. The party entitled to begin shall state his casedyce his evidence in

support of the issues which he is bound to prove.

2. The other party shall then state his case and psoHis evidence and may

address the court generally on the whole case.

3. The party beginning the reply generally on the whase.
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At this juncture, it is worthy to note that the erdf proceeding or burden of proof and
shift of the burden of proof is based on the sufista law. It is clearly provided under
Art. 2001 of the Civil Code that:

The party who demands performance of an obligasball prove its
existence, and the party who alleges that an Obbgais void, has been
varied or is extinguished shall prove the facts stag such nullity,

Variation or extinction.

According to Art. 260 of the Civil Procedure Code:

(1) Where there are several issues, the burden of pgosome of which
lies in the other party, the party beginning mayhe option, either
produce his evidence on those issues or resetweway of answer to

the evidence produced by the other party.

(2) When evidence is reserved, the party beginning praduce such
evidence after the other party has produced alleviglence, and the
other party may then reply specially on the evigeso produced by
the party beginning but the latter party shall tHem entitled to reply :

generally on the whole case.

Now, let us see when plaintiff uses his option twtreserve evidence according to
Art.260 (1).

Plaintiff sued defendant to recover damage for periermance of contract. Defendant
denied that there is a valid contract or alterredyivthat if a valid contract is found to

exist, he has performed it or alternatively thahefis found not to have performed the
contract, he was prevented by force majeure, amak¢e majeure is not found to exist

and plaintiff has suffered no damages.
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What are the issues?
We could have several issues in this case. Sortreeof are:
1. Is there a valid contract?
2. If there is a valid contract, does the defendarfiope its duties or not?
3. If he has not performed the contract, was he rgabyented by force majeure?

4. If there was not force majeure, has plaintiff imeardamages or not?

So, under this scenario the plaintiff has the righbegin and has the burden of proving
the essential element of the suit, that is, theterce of the contract. To this effect, Art.
260(1) of the Civil Procedure Code gives the plHithe opportunity to produce all his

evidence on all the four issues without waiting ttee defendant to produce evidence on
the issues he has the burden of proof, or reseriog way of answer to the evidence

produced by the other party.

In the first option, the plaintiff would not onlyebconfined to prove the existence of the
contract but he will also produce all his evidettta would prove that defendant has not
performed it, that defendant was not preventeddmgef majeure and that plaintiff has
incurred damage. Then the defendant will follow aniél produce all his evidence on all

the issues and will address the court. Lastlypthatiff will reply on the whole case.

In the second option, if the plaintiff has resergslevidence, the following procedure is

employed .The plaintiff produces his evidence aniisues as to which he has the burden
of proof. Assuming that the evidence is sufficietite defendant must produce his

rebuttal evidence and the evidence on the issuesahich he has the burden of proof..

If defendant has introduced sufficient evidencetlo& issues as to which he has the
burden of proof, the plaintiff must produce his dance on those issues. Then the
defendant replies specially on the evidence pradlune the plaintiff and the plaintiff

replies on the whole case.
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To recapitulate, the above point it is clearly tee tplaintiffs advantage to reserve
evidence on the issues as to which the defendarthlesburden of proof. If the defendant
does not produce sufficient evidence to justifyraihg in his favor on those issues, the
plaintiff will not have to introduce any rebuttalidence. Moreover, if the plaintiff has
not reserved evidence, he will have to introduce éniidence on those issues without
knowing precisely what evidence the defendant witroduce. He will be rebutting
evidence before that evidence has been presentedeudr, depending on the nature of
the issues and the evidence, it may be more coenefor the plaintiff to introduce his
evidence on all the issues at one time, for exan@aenay seek to prove all the issues by

the same witness, and he may introduce his evidemedl the issues at one time.

2. Production of Evidence by the Parties

The primary responsibility for the examination afrvesses rests with the parties, though
as we will see, the court is also given broad powih respect to the examination of

witnesses.
What is the manner of examining witnesses?
With what manner witnesses are examined?

According to Art. 261 of the Civil Procedure Codlaere are three stages to examination

of witnesses. These are:
1. The examination-in-chief;
2. The cross-examination;
3. The re-examination

So much so that, the three stages of examinatiovitoéss are expected to be employed

at different times, in different ways and for drat purposes.
What is the purpose of these three stages?

The plaintiff and the defendant ordinarily call th#nesses, and as to the witness he calls
the party is the proponent. This means if plairttdf called three witnesses to prove his

case, he is the proponent and defendant is theneppdn this regard, the proponent tries
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to bring out the evidence that will support hissien of the case and that evidence only,
and the opponent then tries to destroy the tesynudrthe witness, and the proponent
tries to rehabilitate that testimony.

The rationale behind is that, as a result of thecgss, everything the witness knows
about the case will be brought to the attentiorthef court, and the court will be in a
better position to determine whether or not thenass is telling the truth than if he

merely testify in a narrative manner.

Thus, during the examination-in-chief, the propdrtaas to develop the testimony of the
witness in the light most favorable to him; duricr@ss-examination, the opponent tries
to discredit that testimony; and during re-examaorathe proponent tries to minimize the

effect of cross-examination.

In the production of evidence, the manner of givevidence is clearly provided under
Art. 261 of the Civil Procedure Code. Accordingthes Article, the witness first and
foremost takes the oath in the form provided in Tierd Schedule to the code, and

proceeds to answer the questions propounded hydp@nent or his advocate.

Following this, Art. 263 of the Civil Procedure Gogtipulate the form of questions as

follows:

1. Questions put in examination-in-chief shall onlyate to facts
relevant to the issues to be decided and only¢h facts of which

the witness has direct or indirect knowledge.

2. No leading question shall be put to a witness wotlit the

permission of the court.

3. Question put in cross-examination shall tend toashm the court

what is erroneous, doubtful or untrue in the answgven in
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examination-in-chief. Leading questions may be ipucross-

examination.

4. No question shall be put in re-examination excepttlie purpose

of clarifying matters, which have been raised imssrexamination.

What are the legal requirements of examination-imief?
How do we differentiate leading questions from otiHerms of questions?

The purpose of the rule forbidding leading questioam examination-in-chief [and by

implication in re-examination] is to prevent a vass who is quick to adopt the

suggestion of the examiner from saying somethiiad e would not say otherwise. The
testimony must be that of the witness and not tteméner; the examiner cannot put
words in the mouth of the witness, so to spealother words, this is managed to limit
the proponent in his examination of the witness @amdure that the testimony is
genuinely of the witness. As what constitutes tdieg question, there is no hard and
fast rule. But, generally, it could be determingdtiee form of the question and the tone
in which it is asked-it is only where the questitself suggests the answer which the
examiner wishes to receive that it is consideredddeading. In this regard, the most
common example of leading question is one where etkeminer concludes with a

positive suggestion such as “didn’t you?” or “wétgou?”.

According to Art.263 [2] of the Civil Procedure Gndhe court may at any time permit
the asking of leading questions. In line with tArsicle, there are three situations where

the court could do so. These are:

1. When the witness is being examined as to what altedcintroductory matters.
The evidence of each witness shall start with lasé, age, occupation and
address, and to save time, the examiner can sist@iy “your name is...... , isn’'t
it?” Obviously this is not objectionable, since thabstance of the witness’s

testimony is not involved.
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2. The second situation is where the witness cannmoemaber some or all of the

matters as to which the testimony is sought.

3. The third situation is to assist child withesse®whave difficulty in testifying.

In addition to every effort made to show that thigness has omitted facts or is not
relating the facts correctly; there are methodsngdeaching credibility. Some of these

methods are: showing
1. That the witness is biased in favor of the propowemgainst the opponent,
2. That he has made prior statements inconsistenthigttestimony in court,
3. That he has a poor reputation for telling the truth

4. That he has been convicted of certain criminal rafés reflecting on his

trustworthy.

When we come back to documentary evidence, therenarexpress provisions of the
Civil Procedure Code governing the introduction tbk documents into evidence.
However, according to Art.138 of the Civil Procegl@ode:

The court at any stage of the suit rejects any hecu, which it considers
irrelevant or otherwise inadmissible, recording tgeunds of such

rejection.

In this regard, the court might rule on the adrbidity of the documents at the first

hearing or could wait until the trial. Furthermoag this juncture, on the basis of Art.142
of the Civil Procedure Code, it has the duty tolecte an inadmissible document even if
no objection is made, and where a document hasdwaitted to incorporate it as part of

the record.
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3. Power of the Court during production of Evidence

Under the adversarial system of litigation, whiahr system of litigation has adopted, the
role of the court is minimal with regard to the pxaation of withesses. This role in the
adversarial system is said to be minimal only whes compared with the inquisitorial
system of litigation. However, the Ethiopian CifAtocedure Code has given the courts
broad power with respect to the examination of @sses and the production of
documents at the trial. Although Ethiopia has addghe adversarial system of litigation
and the principle of party presentation, this isdified by giving the judge a potential

degree of control over the conduct of the litigatio

Discuss what adversarial and inquisitorial systemwiditigation are?

The principle of party presentation which is onetloé hallmarks of the adversarial

system is modified in our code and the court haggpdo order amendment of pleadings
on its own motion, and it has the power to franmués for trial. With regard to the

examination of witnesses, the court has the powgiut a question to a witness at any
time during the examination.

The court has also the power to call a witness theeigh he has not been called by the
parties and may order any such person to produgedacument that he has with him.
Furthermore, according to Art. 266 of the Civil edure Code, the court has the power
to recall any withess who has been examined andpuayo him such questions as it
thinks fit. In this regard, the parties have algea@dtamined him in the examination-in-
chief, cross-examination and re-examination stagés. court is probably recalling a
witness to clarify points or matters, which were dear during the examination. So, it is
only the court that examines the recalled witness the parties do not have a further

opportunity to question him although they may rexgtieat he may be called.

On the basis of Art. 267 of the Civil Procedure €odhere a party, without a lawful

excuse, refuses to give evidence or produce a deauim his power when required to do
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so by the court, the court may pronounce judgmegainast him. However, the court may
decide not to take such a step and may issue the kmd of order as it would against
any recalcitrant witness. This means, if a persbo ¥ a party to a suit refuses to give
evidence or to produce any document, the court ondgr, with or without a bail for the
arrest of such person, as it considers the att@edahsuch person necessary. Note that
this position is inferred from the very readingAot. 268 in tandem with Art.118 [2] [b]

of the Civil Procedure Code.

Where deposition is to be interpreted, Art. 262hef Civil Procedure Code stipulate:

Where evidence is to be given in a language othan tthe working
language of a court, it shall be interpreted by ditcial interpreter or by
such other person as the court may appoint for pheipose.

What do we mean by official interpreter?

Art. 262 of the Civil Procedure Code is now apfieain a manner that is suitable to the
Federal Arrangement of the FDRE Constitution. Theans, every state is empowered to
use its language as a working language of its soliite Constitution also gives a right to
individuals who do not know the language of the rtdo have an interpreter. So,
currently, it is not only the inability to speak Awric but also other working language of
the court that will entitle to have interpreter.

What do we mean by working language?

To achieve the objective of justice, the interprédées an oath as provided in the Third
Schedule and swears to interpret the evidencefuitlyth Accordingly, the interpreter
must repeat the questions and answers exactly egs lthve been given and cannot
summarize. To achieve this objective, wheneveriptessan official interpreter should be
used. If this is not possible, the court must lisBad that the interpreter is fluent in both
languages; it should not simply ask whether thersomeone present in court who can

interpret, without satisfying itself as to that g@n’s ability.
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As to recording evidence, according to Art. 26%haf Civil Procedure Code:

1. The evidence of each witness shall start with bBisi@y age, occupation

and address and an indication that he has beenrswpaffirmed.

2. The evidence of each witness shall be taken dowwriting by the
presiding judge or, if he is for some reason unablescord, by a judge or

clerk under his personal direction and superintemze

3. The evidence shall be divided into examinationhiefz cross-
examination, and re-examination with a note as toen® the cross-

examination and re-examination begin and end.

4. The evidence shall ordinarily be taken down inftren of a narrative, but
the presiding judge may in his discretion take dawrtause to be taken

down any particular question and answer.

5. When completed, the record shall be signed bydhe.c

However, where there has been an objection to atigne which is overruled, on the
basis of Art. 270 of the Civil Procedure Code, toeirt must record the question, the
answer, the objection, the name of the person rgakiand the courts ruling. This is to
enable the appellate court to determine whetherotijection was properly overruled.
Eventhough it is not required by the code, the ttehould follow the same procedure
where an objection is sustained, again so thagppellate court can determine whether
the sustainability ustaining of the objection i®mer. It should also be noted that if a
party does not object to a particular questioratttial, he cannot contend on appeal that

the court should not have considered the evideivem gn answer to the question

Where, after evidence has been recorded, therecigage in the composition of the
court, e.g., when one of the judges is replacee,sihit continues on the basis of the
evidence that has been recorded, and it is notseace to hear that evidence over
again.[Art. 271(1)]
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What is the justification behind court inspection?
As to power of inspection, according to Art. 272twé Civil Procedure Code:

The court may at any stage of the suit inspect aroperty or thing
concerning which any question arises and shalluchsa case draw up a

process-verbal of its proceedings which shall foamt of the record.

This is called a view, and it may help to ascertgirat probably happened. It is just like

the property itself were brought into court andadtced as real evidence.

To have a full-fledged understanding of the subjeatter, the court may further appoint
a commissioner to make a local investigation fer plarpose of elucidating any matter in
dispute or ascertaining the market value of propent the amount of mesne profits or
damages or annual net profit [Art.132]. This avdius necessity of taking time at trial to
determine such matters, and is particularly impdrtevhere complicated financial

guestions are involved.

Discuss what ‘open’ and ‘in camera’ trial are?

A word should be said about the kind of evideneg the court may consider in arriving
at its decision. In line to Art. 261[3], witnessesist give their evidence in open court,

unless the court otherwise directs, for good canide recorded.

Where the evidence is not to be given in open ¢durtay only be heard in camera, that

is, the judge will take evidence in chambers in fiesence of the parties or their

advocates.

Which are the evidences on which the court has &sé its decision?

Finally, the court has to primarily base its demision the evidence that has been

presented in open court or in camera and the ewé&gmesented on commission in
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accordance with the provisions of the code. Thahes court may not base its decision on
secret evidence that has not been presented irprésence of the parties or their
advocates. Secondly, the judge may only base kiside on evidence that he believes to
be competent and relevant. That is, he has the @utgject any document that he
considers to be irrelevant or otherwise inadmissibhd the same is true with respect to

oral evidence.

2.1.3 Judgment and Decree

On the basis of Art 273, we are coming closer o dhimination the life of a civil suit.
That is, once we address issues with regard tdriglestage and trial stage; now we will

embark on the final section which deals with judgtrend decree.

According to Art 180 of the Civil Procedure Codag ttourt shall pronounce judgment in
open court either at once or, as soon after asbhagyacticable, on some future day to be
fixed by the court. Once the court renders judgmtre judgment shall be reduced to
writing, signed by the member or members of theitcand be pronounced by the judger

or, where there are more than one judge, by th&dging judge.

Who should pronounce judgment/ how should it be pounced?

As it is clearly indicated under Art. 181[2], whesiecase has been heard by more than
one judge, the decision of the majority shall e judgment of the court: provided that
any judge dissenting from the decision of the nmgjahall state in writing the decision

which he thinks should be made together with tlasea therefore.
What do we mean by decision by majority?

As to the contents of the judgment, it shall cantdie points for determination, the
decision thereon and the reasons for such decigind, in case where several issues
have been framed, the court shall state its detisip each separate issue unless the

decision on any one or more issues is sufficientfe decision of the case.
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What should judgment contain?

At this juncture, it is important to note that theurt may not give judgment on any
matter not specifically raised by the parties. Nbi@wvever, that the court has the power
to frame additional issues, and if it believes thate is an issue that has not been raised
and should have, it may frame that issue, reqhieeparties to give evidence on it, and

render judgment in light of its decision on thauss

Which are the issues on which judgment should beegi?

Since the judgment itself cannot be executed, ihesessary that the court, after
delivering the judgment, reduce the operative pdrthe judgment. Accordingly, the

decree must contain:
1. The number of the suit,
2. The names and description of the parties,
3. The patrticulars of the claim,

4. A clear order to do or to abstain from doing sonmgglor to pay a definite sum of

money or to deliver a particular thing or surrenderestore immovable property.

5. The amount of costs incurred, and by whom or owtlwdt property they are to be
paid,

6. Such particulars as are necessary to render thealsasceptible of execution;
and

7. Where the decree can be executed by the persoedienize of the judgment
debtor, the time within which it shall be executed.

If the judgment was for the defendant, it wouldmsebat the decree should state matters
(1), (2), (3) and (5) and that the judgment ingh& was for the defendant.
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What is the significance of reducing judgment inttecree?

Once the operative part of all judgments is reduethe form of decree, it must be

signed and dated by the judge or judges who passedlusive of any dissenting judge.

The very reading of Art 185 of the Civil Proced@ede envisages that a decree for the
delivery of movable property shall also state tineoant of money to be paid as an

alternative if the property cannot be delivered.

How decree should be enforced?

Where the decree is for the payment of money, thetanay, for sufficient reason,
postpone the payment of the amount decreed or pgmayment to be made in
installments, with or without interest. This is ary salutary provision, enabling the

judgment debtor to make payment without sufferirgoaition.

E.g. Payment by Wage Earner could depend on theistnad his wage, and the interval

of payment. Similarly payment by farmer could depen season of harvest.

Where the suit is for the recovery of immovablepamby together with rent or mesne
profits, on the basis of Art. 187 of the Civil Pealtire Code, the decree should be for the
possession of the immovable together with the oemhesne profits, which have accrued

prior to the suit and until the delivery of possesdo the decree holder.

How should the amount be determined?

In certain suits, an accounting or division of prdp may be necessary. In such cases
there should be a preliminary order and a finalrelecTo this effect, the court shall,
before passing decree, order such account to lee @hkd give such other directions as it
thinks fit. That is, after the accounting has bewde, it will issue a final decree, stating

the amount of money that is to be paid to the debidder.
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Where a set-off is allowed, the decree shall stdtat amount is due to each party and

shall be for the recovery of any sum, which appé&atze due to either party.
Is a party entitled to get a copy of the judgmemidethe decree?

Lastly, on the basis of Art 184(1) of the Civil Benlure Code, after the decree has been
passed, certified copies of the judgment or decrd®th shall be furnished to the parties

on application to the registry of the court whichsped it and the date be mentioned
thereon.

Summary

On the basis of Art 273 the stage of judgment aatek is the culmination of the life of
a civil suit. That is, once issues addressed vatard to pre-trial stage and trial stage; it

is inevitable to embark on the final section whilgals with judgment and decree.

According to Art 180 of the Civil Procedure Codag ttourt shall pronounce judgment in
open court either at once or, as soon after asbhagyacticable, on some future day to be
fixed by the court. Once the court renders judgménshall be reduced into writing,
signed by the member or members of the court argtds@unced by the judge or, where
there are more than one judges, by the presidohggju

As to the contents of the judgment, it shall cantdie points for determination, the
decision thereon and the reasons for such decigind, in case where several issues
have been framed, the court shall state its detieio each separate issue unless the

decision on any one or more issues is sufficientife decision of the case

Since the judgment itself cannot be executed, ihesessary that the court, after
delivering the judgment, reduce the operative péarthe judgment. Once the operative
part of all judgments is reduced to the form ofrédecit must be signed and dated by the

judge or judges who passed it, exclusive of angetiting judge.
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Lastly, on the basis of Art 184(1) of the Civil Bedlure Code, after the decree has been
passed, certified copies of the judgment or decrdsth shall be furnished to the parties
on application to the registry of the court whichsped it and the date be mentioned

thereon.

2.2 Special Proceedings

Generally, summary procedure refers to a procelolyrghich the plaintiff may prosecute
his claim without the necessity of instituting dl-&cale suit. Similarly, accelerated
procedure provides for the immediate hearing otagerkinds of cases speedily and
without a full-scale suit, because the nature efdhse requires and renders suitable an
immediate disposition. Although the proceduresdifierent and applicable in different
kinds of cases, they are related in the sensetlteatuestions involved in both kinds of

cases may be determined without full-scale suit.

221 Summary Procedure

Where summary procedure is available, the plaimtés the option to employ it, but

he/she is not obliged to do so.

In Ethiopia, on the basis of Art 284 of the CiviloBedure Code, summary procedure is
available where the plaintiff seeks only to recoaeatebt or liquidated demand in money

payable by the defendant and arising:

1. Upon a contract, express or implied such as onlladbexchange, promissory

note or other simple contract debt, or
2. On a bond or contract written for payment of ailiied amount of money, or

3. On a guarantee where the claim against the prih@pia respect of a debt or

liquidated amount.
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Therefore, a procedure is provided by which thengfa may recover the claim without
the expense attendant upon bringing an ordinary. Jiie crucial question is the
liquidated amount of the debt. The plaintiff mustdntitled to recover a specific sum of
money ascertained at the time of suit. If the dedemn accepted goods under a contract,
but refused to pay the price, a summary suit fer ghice would be proper, since the
amount claimed is liquidated.

Example: Suppose that A executes an instrumentiighwhe promises to
pay B Eth. $ 5,000 if he does not deliver certaods within six months.
The instrument is not a bill of exchange, promigsaste or cheque, since
the obligation is conditional upon A’s failure telter the goods, but the
case should be considered to involve a simple aontof debt for a
liquidated sum. If the contract has been breaclyed’s failure to deliver
the goods, B is entitled to recover Eth. $.5,008inaple contract of debt
and summary procedure would be authorized on tioaingl.

As it is clearly indicated under the last paragrapArt 284 of the Civil Procedure Code,
where the plaintiff wishes to employ the summarggedure, he endorses his statement
of claim “Summary Procedure” and submits an affijgwepared by him or any other
person who can swear positively to the facts, yiergf his cause of action and the amount
claimed, and stating that in his belief there isdetence to the suit.

In a nutshell, as we have discussed, summary puoeas designed for cases where the
defendant is not likely to have any defence toplantiff's claim, and before instituting
suit under this procedure, the plaintiff shouldréguired to swear that he believes this to
be so. The statement of claim is not served ord#fendant. Instead the court serves a
special summons in the form set forth in the SecBakdedule No 17 or in such other
form to be prescribed. The summons advises himtthahas been sued for a sum of
money on a specified obligation and that he mutdiobeave to defend the suit. He may
not appear and defend unless he applies and olgaais leave from the court. If the

defendant or one of the several defendants failmdake such an application within the

54



time fixed by the summons, the plaintiff is enttléo a decree for an amount not
exceeding the sum claimed in the statement of ctagether with interest if any, and
costs against the defendant or such of the defé¢ndanhave failed to apply for leave to
defend.

The purpose of the procedure is to enable the tgfaio avoid a full-scale suit, and this
has been accomplished. Once the judgment has Inéeree in favor of the plaintiff, the

court should be able to pass the same kind of dexgén any other case.

In line with Art 286 of the Civil Procedure Coden application for leave to appear and
defend is to be supported by an affidavit, whicitest whether the defence alleged goes
to the whole or part only and, if so, to what paitthe plaintiff's claim. The plaintiff

must be served with notice of the application aiiti & copy of the defendant’s affidavit.

Following the application, the court will hold adrang, at which time the defendant may
be examined on oath and required to produce releleads, books, documents and the
like. The plaintiff must be served with notice of the lagaiion and a copy of the

defendant’s application.

Then after, in line with Art 287 of the Civil Pradere Code:

Where, after hearing an application by a defendfantleave to appear
and defend the suit, the court refuses to granh $eave, the plaintiff shall

be entitled to judgment as against such defendant.

Art 288 of the Civil Procedure Code governs thenace when there is judgment for part
of the claim. According to this Article, if the adus in doubt whether the defence is
bona fide, but is not convinced that it is noshbuld grant the leave, but should make it
conditional. If the defence applies only to parttbé claim or part of the claim is

admitted, the court enters a judgment for the pf&in the amount of the admitted claim
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of such terms as to suspending execution or thenpal of any amount realized by
attachment, or taxation of costs as it may thinkThe defendant is then given leave to

appear and defend as to the balance of the claim.

In the case of multiple defendants, where not edl entitled to leave to appear and
defend, the court is to grant leave only to a deden who has defence to the claim of the
plaintiff. As to the others, the plaintiff is endéitl to a decree on which he may obtain
execution without prejudice to his right to procerith the suit against the defendant or

defendants given leave to appear and defend.

Where leave, whether conditional or unconditiomaliven, the court may make orders
with respect to the filing of pleadings, framingisfues and the like, or may order the
case to be heard immediately. If the issues arar,cié should order an immediate
hearing, since the purpose of the summary proceduceenable the plaintiff to have his
claim determined as soon as possible. Once the atbows the defendant to defend the
case, the summary proceeding will be turned tonamyi proceeding and the case will be

handled as any other ordinary cases.

Finally, on the basis of Art 292 of the Civil Prdcee Code, if the court has entered
judgment for the plaintiff, but subsequently disewm that the service of the summons
was not effective or that there is good cause @inglso, it may set aside the decree in
favor of the plaintiff and give the defendant leaweappear and defend, if it seems
reasonable to do so. The court may also stay assé¢ execution and impose terms as it
sees fit.

2.2.2 Accelerated Procedure

Accelerated procedure is available for the heaoihgertain kinds of applications, and in
our legal system there are directions for the digfwm of these applications.
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To have a full-fledged understanding of the subjeeitter, first and foremost let us
discuss how an application for having the casecheader accelerated procedure must be
made, and then we will consider what kind of matteay be dealt by and through this

procedure.

As it is clearly indicated under Art 301 of the {CiProcedure Code, a party entitled to
have his case heard under accelerated procedurefileua written, dated and signed
application within the period fixed by law for tineaking of such applications, or where
no period is fixed, within fifteen days from thecocrence of the facts on which the
application is based. Furthermore, the applicatust specify the capacity in which the
applicant acts and must indicate the provisiontheflaw under which it is made; it must
also be supported by an affidavit stating the reasfat. In addition, it has to include the

required documentary evidences as the applicamesito submit.

At this juncture, you have to note that, the proloeg at this point is ex-parte, and the
defendant is not served with notice. In this regé#rthe applicant is not qualified to act
in the proceedings or if it is not in the propemfoor not filed within the prescribed time,
or if the court considers that the subject mattethe application cannot be properly

disposed of under the accelerated procedure, thlecapon will be dismissed.

However, a dismissal of the application does n@&rafge as res judciata as to the subject
matter of the application, but a fresh applicatioay not be made on the same ground to

be dealt by and through accelerated procedure.

Whereas, where the application is allowed, on @easbof Art 303 of the Civil Procedure
Code:

1. the court shall make its decision in accordancéhliie provisions

of the following Articles and such decision shalwritten in the
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form of judgment or written order, as the naturetlod case may
require.

2. unless otherwise provided in this chapter or the lander which
the application is made, the court shall make isision on the

basis of the application.

3. nothing in sub Art (2) shall prevent the court freeguiring the
production of such evidence or additional evideasemay be
necessary, on such terms, in such manner and wstith time as
the court shall direct.

Furthermore, in line witithe above stipulation, Art 304 of the Civil ProcesllCode
provides that:

1. Any decision under this chapter shall be made eemgion such
terms as to costs or otherwise as the court thihks

2. No decision under this chapter shall be a bar @ tmaking of such
further orders as may or must be made pursuanhéoldw under
which the application is made, or as may appearedignt in the
circumstances.

At this stage, you have to note that in a numberasks, there is no provision by which
an interested party has the opportunity to appedar @ppose the granting of the
application. However, a number of cases in whichapplication is authorized involve
only one party, and where another party would ber@sted, he could move the court to
modify or set aside its order granting the appigratin the civil procedure code, it is

specifically provided that the court may always makfurther order when necessary.

As to the right to appeal, Art 306 of the Civil Pedlure Code provides that unless
otherwise provided by the law under which the aggpion is made, no appeal shall lie

58



from any decision under this chapter other thandgment under Arts 309-311. And,
where an appeal lies, from a judgment given unidisr ¢hapter it shall be made within
ten days from the giving of such judgment and gJudgment shall not be enforced until

the period for appeal has expired or the appeabbes decided.

The scope of application of accelerated procedupravided under Art 300 of the Civil
Procedure Code. On the basis of this Article, tecrefers to specific applications and
contains directions to be followed in the dispasitof such applications. However, you
have to note that, if the court concludes that secozould properly be disposed of in
accelerated procedure, applications other thareterpressly referred to in the code may
be heard under accelerated procedure.

Having the above facts in mind, now let us prodeediscuss some points with regard to
issues of certificate. According to Art 305 of @il Procedure Code:

1. On making its decision in favor of the applicarte tcourt shall,
where he so requires, provide him with a dated aigphed

certificate stating in a concise form the conteritsuch decision.

2. The provisions of sub-Art (1) shall apply in padiEr in matters
concerning change of name (Arts 42 and 43 of Ctulde),
withdrawal of interdiction (Arts 377 Civil Code),pposition to
marriage (Art 592 Civil Code), widowhood (Art 596vC Code)
as well as in cases of applications to consultodod issued with
certain powers or documents or to be authorizedejpart from
certain instructions (Arts129, 209,239,287,523,528, and 630
Civil Code)

3. Where an application is made for the correctiorancellation of
records or entries in the registers (Arts 121,17623 and 1630
Civili Code) or for approval or confirmation (Arts
146,628,633,749,763,766,767 and 804 Civil Code And441
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Commercial Code) or registration or certificatisghe court may,
without further proceeding, but after having ordersuch
investigations as may be necessary, give suchtdinscas are
appropriate in the circumstances, or issue a wat# evidencing
approval, registration or certification or endorfiee fact of
approval, registration or certification on the wept document, as
the case may be, together with the date and nuthbezof where

appropriate.

In a nutshell, you have to understand that, theipians discussed in this section are
designed to facilitate the disposition of casesreltbe claim is not likely to be disputed
or where the nature of the claim is such that ameshate decision is required and
feasible. They provide an expeditious remedy inregate cases and avoid full-scale

proceedings where such proceedings are unnecessaperhaps undesirable.

2.3 Other Procedural Matters

In this section, we will discuss a number of otpevcedural matters. They are not the
major problems of procedure but for the most phaeytconsist of technical rules or
special procedures. A few are more complex ancharessentially procedural in nature.
However, all of these matters have been designed/éostudents a picture of the extent
of coverage of the Civil Procedure Code, and toilfarize them with its contents. To
address the above objectives, the subject mattirbei discussed in the following
manner. These procedures come when a proceedingiased by the plaintiff and the
plaintiff and the defendant demand a temporarefeintil the case is disposed. The life

of such relief depends on the original claim.

2.3.1 Arrest and Attachment before Judgment

The provisions that we are going to discuss hedeuare different form those providing

for arrest and attachment as part of the procesdimgxecution
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This section is different because it involves dri@sd attachment prior to the time a
judgment has been rendered.

To have coherence, we will first consider the dradsthe defendant [what is called

security for appearance], and then consider sgdaritthe production of property.

2.3.2 Arrest before Judgment

Before we embark on the essence of the subjectematbtice that these rules are
applicable only to suits not involving immovableperty. If the suit involves immovable

property, the defendant’s interest in such properéy be considered sufficient security
for his appearance.

In line with Art 147 of the Civil Procedure Code, lhring about the legal penetration of
this law, first and foremost a warrant of arrestyrba issued against the defendant where
the court is satisfied that the defendant:

1) With intent to delay the case or avoid the proadgke court or obstruct or delay
execution of any judgment that may be entered agaim, has left or is about to
leave the local limits of the court’s jurisdictiar has disposed of or removed
property from such limits; or

2) Is about to leave Ethiopia under circumstancegdifig a reasonable probability
that the plaintiff may be obstructed or delayedhi@ execution of any decree that
may be passed against the defendant.

Where the contention is that the defendant is abmlgave or has left the limits of the
court’s jurisdiction, a clear intent must be showut, where the contention is that the
defendant is about to leave Ethiopia, a warrant beyssued irrespective of a show of

intent so long as the circumstances under whicls ladout to leave afford a reasonable
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probability that any decree passed against himheilbbstructed or delayed in execution.
For example, it may be shown that the defendapiisning to stay abroad indefinitely.

The application may be made at any stage of thethait is, before or after it has come
to trial, so long as a judgment has not been reatleand the application may be
supported by affidavit or other evidence on oathe Tourt should be satisfied that in
addition to the conditions discussed above, theiffahas a colorable claim and that
unless action is taken, the defendant will remowesklf from the powers of the court.
Where the court is so satisfied, it issues a wat@mrrest the defendant and bring him

before the court to show the cause why he couldumnish security for his appearance.

Note that the purpose of these provisions is taireghe defendant to furnish security
rather than to detain him. The defendant may asaiest by paying the officer entrusted
with the execution of the warrant the sum specifiethe warrant, sufficient to satisfy the
plaintiff's claim, which is a sum specified in thearrant, sufficient to satisfy the
plaintiff's claim, which sum will be held by the ed until the suit is disposed of or until

further order.

Assuming that the defendant is arrested, he mawy she cause why an order requiring
the depositing of security should not be enterduk dourt may find that he has no intent
to act improperly or that he is not about to letheecourt’s jurisdiction or leave Ethiopia,
as the case may be. If he has not shown good cénesepurt must order him to either
deposit in court money or other property sufficiemsatisfy the claim against him or to
furnish security for his appearance by way of aesurThe security must be for his
appearance at any time when called upon while titdsspending and until satisfaction
of any decree that may be passed against him. dreéysnust bind him to pay, in default
of the defendant’s appearance, such sum of mon#egsarty may be ordered to pay in

the suit.
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On the basis of Art 150 of the Civil Procedure Cadecase of refusal to furnish security:

In case of refusal to comply with an order undetr 248 or 149(4) the court may
order the defendant to be detained in the civispni until he complies with the
order or until the decision of the suit or wheredacree is passed against the
defendant, until the decree satisfied: Provided the& defendant may not be so

detained for more than six months.

Application by surety to be discharged is providedier Art 149 of the Civil Procedure
Code. Accordingly, a surety for appearance mayngttane apply to be discharged. He
has an absolute right to be discharged upon regaest when he is discharged, the
defendant must find another surety. If the defeh@annable to find another surety, the
court will order him to deposit in court money dher property sufficient to satisfy any
decree that may be passed against him, if he éstalido so. Once he has found a surety
and that surety has been discharged, he is onlyreshjto find another surety or deposit
property if he can. Where he has been orderedpgositeproperty and has failed to do so,

he may be detained in prison, as discussed prdyious

2.3.3 Attachment before Judgment

The rules related to security for production of gedy are designed to prevent the
defendant form disposing of or removing his proped as to prevent execution. Under
this procedure, in line with Art 151 of the Civirdgedure Code, the action is taken
entirely against the property, and it is applicaldeall suits, including those involving

immovable property. Such action is to be taken whée court is satisfied that the
defendant, with the intent to obstruct or delay ¢éixecution of any decree that may be
passed against him, is about to dispose of theavbroany part of his property or is about

to remove such property from the local limits of dourt’s jurisdiction.

At this juncture, the crucial question is the deli@mt’s intent. The court must be satisfied

that the defendant has the intent to obstruct ¢aydexecution of the decree, and the
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decision will depend on the state of mind of thetipalar defendant. Nevertheless, this
state of mind may be inferred from his acts witbpect to the property. However, the
fact that the defendant attempted to sell a smaitign of a large estate would not

warrant the inference that he intended to delagbstruct execution.

Furthermore, you have to note that only the presentuct of the defendant is relevant.
The fact that sometime in the past he mortgagetisposed of property would not per se
constitute sufficient ground for attaching his pedy. In other words, what matters more

is his present intention or attempt to disposesorave property.

The application may be made at any stage of the,sand the allegations may be proved
by affidavit or otherwise. The plaintiff must, uskethe court otherwise directs, seek the
attachment of specific property, and in his appicca he must indicate that property and
its estimated value. Where the court is satisfied the property might be disposed of or
removed, it may either direct the defendant to i&irrsecurity of a specified amount, or

to produce the property or its value or a portismreay be sufficient to satisfy the decree,
or it may order that he appear and show cause whshbuld not furnish security. Thus,

the court may order him to furnish security or proel the property directly without

giving him the opportunity to show cause. It woskkem, however, that where the court
issued an order requiring him to post securityrodpce the property, he could show that
the conditions for the application of the rule wace present, that is, he was not about to
dispose of or remove the property with the intenblbstruct or delay execution, and the

court would set aside the order. The court may alster conditional attachment of
property.

When we come back to the attachment of propertgorading to Art 152 of the Civil
Procedure Code:

1. Where the defendant fails to show good cause wishbeld not furnish

security, or fails to furnish the security requiredithin the time fixed by
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the court, the court may order that the propertgafied, or such portion
thereof appears sufficient to satisfy any decregekvimay be passed in the

suit, be attached.

2. where the defendant shows such cause or furnisteesetjuired security
after the property specified or any portion of @shbeen attached, the
court shall order the attachment to be withdrawmn,nsake such other

order as it thinks fit.

However, you have to note that on the basis oflA8 of the Civil Procedure Code, in
any event, the court will order the attachment ¢owbthdrawn whenever the defendant
furnishes the security required together with siégdor the costs of the attachment, or

when the suit is dismissed.

It is provided, moreover, under Art 153(5) of théviCProcedure Code that where
property has been attached prior to judgment asheteee is subsequently passed in favor
of the plaintiff, it is not necessary for him topdyp for reattachment of the property. But
note that an application for execution must stél imade, and if the application for
execution is not made within the limitation peridde attachment is ineffective. Also,
when execution is sought with respect to propehat thas been attached prior to
judgment, the ordinary rules governing executioplypso that the fact the property need

not be reattached does not prevent it from beitgestito ratable distribution.

As we will clearly discuss under the section of executioreaigns to the attachment of
the property may be preferred by a third partyl@dround that the property belongs to
him or by the judgment debtor on the ground tha pmnoperty is exempted form
attachment. So, too, where property has been ataohor to judgment, the third party
may prefer his claim, and it will be investigatedthe same manner as a claim made to
property attached in execution of a decree forpngnent of money. The defendant also

may claim that the property attached prior to judgtns exempted, although his failure
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to assert the claim at that time should not bar fnom doing so after a decree has been
entered and an application for execution filed.aAgractical matter, the objection is not

necessary until that time.

Most significantly, attachment before judgment dnest affect the rights existing before
the attachment of persons not parties to the saitdoes it bar any person’s holdings a
decree against the defendant from applying forsttie of the property under attachment
in execution of his decree against the defendamided this rule, if the defendant
becomes insolvent prior to the rendering of therelecthe property would pass to the

receiver.

Finally, you have to grasp in mind that the pldintiho obtained attachment of property
prior to the decree should not be in a better mrsis regards execution than any other
plaintiff. The fact that the Code refers to thentgyof the parties in an attachment before
judgment should not mean that after judgment tkechinent gives the plaintiff greater
than other decree-holders. Therefore, until procggsdn execution have been instituted,

prior rights of third parties in the attached pmtpshould not be affected.

234 Temporary Injunctions, Interlocutory Ordersand Appointment of Receiver

Since litigation may and frequently does take sdme to be finally decidedit is
necessary to make provision for the protectiorhef parties and the maintenance of the

property in dispute pending the final determinatdhe case

The court has extensive power to insure that thppgse of bringing suit will not be
defeated by action that occur during the penderiay@ case and that the property in

dispute will be preserved.
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To achieve the objective of litigation, the followj three remedies, that we are going to
discuss hereunder, should be employed in the nigimner.

235 Temporary Injunctions

An injunction is an order restraining a party fodming a particular act or requiring him
to do such an act; and the plaintiff may ask founative relief as part of the final decree.
A temporary injunction is issued during the pendeoicthe suit to prevent certain action
from taking place that would prejudice the otherty#o the suit. The Code authorizes

the issuance of a temporary injunction in two kinf@isituations:
1) Where action taken with respect to property widjpdice the other party;

2) Where, in a suit to restrain the breach of a cebtwa the commission of
an act, the defendant is threatening to breachcéméract or do the act
pending litigation.

We will first consider the issuance of a temporarynction to prevent dealing with

property. In this regard, an injunction may benged if the court is satisfied that:

1) The property in dispute is in danger of being waisttamaged or alienated by a
party to the suit;

2) The property in dispute is in danger of being wifailg sold in execution of a
decree, or;

3) The defendant threatens or intends to remove @osdes of this property with a
view to defraud his creditors.

In such cases, on the basis of Art 154 of the Glwdcedure Code, the court may grant a
temporary injunction to restrain the act or may emaky other order as it thinks fit. And,
the order is effective until the disposal of thé sufurther order.
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The court should determine that the applicant hasiraa facie case, that protection is
necessary so that the applicant will not suffemfioreparable injury before his right can
be established, and that the inconvenience or kéikaly to result to the applicant if the

injunction is not granted is greater than the in@mmence that is likely to arise to the
other party if the injunction is granted. In viewtbe nature of immovable property and
its importance in Ethiopia, an injunction shouldlioarily be granted where the court is
satisfied that there is a danger to the propertydipg the suit. In case of movable
property, the curt should consider whether anyrinjo the property can adequately be

compensated for by way of damages. If it can, tieern® reason to issue the injunction.

You have to be clear that, while a party may agptya temporary injunction, although
the suit was not brought to obtain injunctive relthe fact that the suit was originally
brought to obtain such relief may be significantdetermining whether a temporary
injunction should be granted. This is because #ilaré to grant a temporary injunction

may mean that the plaintiff will be unable to oht#ie relief he sought.

For example, the plaintiff sues to obtain an injiorc prohibiting the defendant from
entering the plaintiff's land to demolish a struetuWhile the suit is pending, the
defendant threatens to demolish it. The court shassue a temporary injunction
restraining the defendant from entering the pl#iatiand demolishing the structure. If it
does not do so, the plaintiff will be deprived bétright claimed in the suit-to keep the
structure intact-and his purpose in bringing thi¢ would be defeated. The broad test is
whether the status quo should be preserved uetstiit is disposed of, and if the court is

of the opinion that it should be, it will grantentporary injunction.

Furthermore, where there is the danger that th@eotp may be wrongfully sold in
execution of a decree, the injunction may be issagdinst the decree-holder, even

though he is not a party to the suit.
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Example: Suppose that A attaches property allegbdlgnging to B in

execution of a decree he holds against him. Cmnatey to be the owner of
the property, sues A and B for a declaration of ewship. He may obtain
a temporary injunction restraining A from sellindpet property in

satisfaction of the decree, since if C is fountbéathe owner, the property
will have been wrongfully sold in execution of tHecree. It would also
seem that the injunction could be issued againsvén if he were not a
party to C’s suit; the Code simply says wrongfudbid in execution of a
decree. There is the possibility that the attactimeth have been levied
after the institution of the suit involving the pexty, and a temporary

injunction should be issued in such a case.

The provision authorizing the issuance of a tempargunction where defendant intends
to remove or dispose of his property in fraud & tiieditors should be construed to be
applicable only where a creditor on a pre-existiigation is suing to prevent such
conduct, and the threatened removal or disposahtnake place before the claim is
litigated. Where the plaintiff is suing to recowvem an unascertained claim, he should
proceed by way of attachment, since that will eaghat property is available to satisfy

any decree that may be rendered in his favor.

Where the contention is that property is in darajdyeing wasted, damaged or alienated,
the injunction may be issued only against a partjhé suit who is threatening to do such
act. However, for these purposes, the Party shoelldonstrued to include anyone who
would be bound by the judgment, for example, agregho has acquired his title to the

property from a party after the suit has begurherrepresentative of a party.

Where the plaintiff has brought suit to restraia tfefendant from committing a breach of
contract or other act prejudicial to him, a tempgrajunction to restrain the breach or

the commission of the act may be granted. The defenwill be restrained form
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breaching the contract or committing the act pegdie determination of the plaintiff's

claim.

Of course, if the suit was brought to restrain dieéendant from committing an act with
respect to property, and he threatened to commiath, a temporary injunction would be
authorized under the provisions of Art.154, disedspreviously. The code makes it
clear, however, that a temporary injunction maysseied even where the threatened act

does necessarily involve property which is the scianatter of the suit.

In determining whether a temporary injunction agaitne breach of a contract or the
commission of an act should be granted, the coustmonsider whether, assuming that
the plaintiff's claim will be proved, he would betéled to an injunction as final relief in

the suit.

But, there may be cases where at the time the tempajunction is sought, it is not
clear whether the plaintiff will be entitled to sjifec performance or an injunction as part
of the final decree. As long as it appears thafpihetiff may be entitled to such relief if
his allegations are found to be true, the courtldidne justified in issuing a temporary

injunction.

The point is that where it is clear that, even asag the allegations of the plaintiff to be
true, he would not be entitled to specific perfonc&or an injunction as part of the final
decree, the court should not issue a temporaryatijon restraining the defendant from

breaching the contract or committing the threateamd

Note that on a motion for a temporary injunctitre court does not determine the merits
of the plaintiff's claim. This must await the tridt merely determines whether if the

plaintiff can prove his allegations at trial, hegimi well be entitled to an injunction as
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part of the final decree. If this is so, and théeddant is threatening to do the act which
the plaintiff is seeking to prevent, the court wisue a temporary injunction to prevent

him from doing so until the plaintiffs claim is illy heard and decided.

with regard to injunction to restrain repetition @ntinuance of breach, Art 155 of the

Civil Procedure Code provides that:

1. in any suit for restraining the defendant from catting a breach
of contract or other act prejudicial to the plaififi whether
compensation is claimed in the suit or not, theniti may, at any
time after the institution of the suit, and eitheefore or after
judgment, apply to the court for a temporary injtioc to restrain
the defendant from committing the breach of contrac act
complained of, or any breach of contract or acteolike kind
arising out of the same contract relating to thengsaproperty or

right.

2. the court may by order grant such injunction, oelsterms as to
the duration of the injunction, keeping an accowginjng security,

or otherwise, as it thinks fit.

3. In such a case the party seeking a temporary itipmmust make
a motion to the court and the facts necessitahiegrijunction may
be proved by affidavitWhere the injunction is to restrain the
breach of a contract of the commission of an &et,motion may

also be made after final judgment has been rendered

Ordinarily, as it is clearly indicated under Art716f the Civil Procedure Code, notice of
the application should be given to the oppositéyplut if the object of the injunction
would be defeated by the delay in giving noticet ik, there is the immediate danger that

the party will do the act unless restrairtée injunction may be issued ex parte.
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But, in line with Art 158 of the Civil Procedure @&

Any order for an injunction may be discharged, aried, or set aside by
the court, on application made thereto by any paigsatisfied with such

order.

Where the injunction has been granted against § bogporate, on the basis of Art 159
of the Civil Procedure Code, it is binding on tleeporation as well as the members and
officers whose personal action it seeks to restrdihis means that in case of

disobedience, the property of the corporation magttached.

On the basis of Art 156(1) of the Civil Procedured€, ultimately violation of an
injunction may be punished in two ways: by thedattaent of the property of the person

or by contempt proceedings under article 449 om@ral Code.

Finally you have to note that on the basis of A6 12) of the Civil Procedure Code,
where property has been attached, the attachmmaing in effect for a maximum of one
year, and if the disobedience or breach contintres property is sold, and out of the

proceeds the court awards such compensation tthlee party as it thinks fit.

Interlocutory Orders

On the basis of Art 165 of the Civil Procedure Gode interlocutory order may be

broadly defined as any order that the court comsidecessary or expedient to be made
pending the determination of the suit. The coury miaany time make such orders upon
application by one party and notice to the othais includes orders for the custody of a
minor and the payment of alimonies. In additiore @ode considers certain provisions

regarding specific kinds of interlocutory orderdiigh we will see hereunder.

As it is clearly indicated under Art 160 of the CiProcedure Code, where movable

property which is involved in the suit or which hlasen attached before judgment is
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subject to speedy or natural decay or otherwisaildhioe sold at once, the court may
order the sale of the property, in such manneranduch terms as it thinks fit. The suit
is then over the proceeds realized from the saheleUthis rule, the court may order the
sale of securities where market conditions indicdtat a drop in value is likely.

Furthermore on the basis of Art 161(1) (b) of theildProcedure Code, the court may
order for the detention, preservation or inspectidnproperty, it may authorize any

person to enter upon or into any land or buildimgsamples to be taken observations

made or experiments tried so that full informatarrevidence may be obtained.

From the very reading of Art 162 of the Civil Prdaee Code, an application for an order
of sale or for the detention, preservation or ictpa of property may be made by the
plaintiff after notice to the defendant at any tiadéer the suit has been instituted. The
defendant may make the same application, aftecedti the plaintiff, at any time after

he has made an appearance.

As to suspension of sale, Art 163 of the Civil Rure Code stipulates that where the
suit involves land or tenure in land and the pamtpossession fails to pay taxes due to
the government or rent due to the lessor of tharegmas a result of which the land or
tenure is ordered to be sold, the other partyngtag to have an interest in the land or
tenure, may upon payment of the revenue or rent @ prior to the sale apply to the
court to suspend the sale, and the court may ghentipplication on such terms as it
thinks fit. The court may in its decree award aghthe party in possession the amount
paid by the other party with interest at such esteéhe court thinks fit, or may charge the
amount paid in any adjustment of accounts directe¢de decree.

Finally, where the subject matter of the suit isatlout deposit in court, Art 164 of the

Civil Procedure Code provides:

Where the subject matter of the suit is money onesother property

capable of delivery, and any party thereto adnhits he holds the money
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or property as a trustee for another party or thiabelongs or is due to
another party, the court may order the same to égodited in court or
delivered to such last-named party with or withgeturity, subject to

further direction of the court.

So, if A sues B to recover Eth. $ 5,000, and B aslmiving Eth. $4,000, A may apply to
the court for an order that B deposit the Eth. $40thus, the party to whom the money
or property is admittedly due may have possessioitewhe other questions involved in

the suit are being litigated.

Appointment of a Receiver

In order to preserve the subject matter of themeniding a determination of the rights of
the parties, the court may appoint a receiver & dith property during the pendency of
the suit. On the basis of Art 166 of the Civil Redare Code the court may appoint a

receiver whenever it appears to be just and coewnéhioth before and after the decree.

To achieve its objective, in considering whetheeeeiver should be appointed after an

application to that effect is made, the court reclied to consider:
1) The amount of the debt claimed by the applicant;

2) The amount which may possibly be obtained by tleiver when dealing

with the property and;

3) The probable cost of his appointment.

In this area, the court has a good deal of dismmetiut it must be exercised in light of the

above criteria.

The removal by the defendant of a substantial amofirproperty under suspicious
circumstances during the pendency of a suit inmghownership of that property would

be a good ground for the appointment of a receiver.
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Also where the mortgagee, entitled to enter in @ssien on default of payment, sues to
recover on the mortgage, it would be possible fmoay a receiver to prevent any dealing
with the property by the mortgagor during the pemgeof the suit.

Where the decree awards maintenance and imposesrgecon specific property to
secure payment of the allowance, the appointmera wdceiver for that property may
facilitate execution, since if the allowance is paid, the receiver will sell the property

and pay the allowance out of the proceeds.

However, the court should not appoint a receivetesm the party seeking the
appointment has made a prima-facie case entitiimgd the property in question.

Although most cases will involve the situation wdehe property as to which the
appointment of a receiver is sought is the subjeetter of the suit, the court is
authorized to appoint a receiver of any propertyd & appropriate circumstances it
might appoint a receiver of property not involvadhe suit.

Suppose that the defendant owned but one pieceopégy, which he was wasting, and
if he continued to do so, the property would bethless. Since the plaintiff would not be
able to realize anything on his decree if such agestontinued, the court might conclude

that it was proper to appoint a receiver for theperty.

In such authorization, on the basis of Art 166h# Civil Procedure Code, the receiver
may be given broad powers. The court by its ordey authorize him to exercise control
over the property to the extent of bringing andedeing suit, realizing, managing,
protecting, preserving, and improving the propedyllecting the rents and profits and
disposing of them, and executing documents as owlisrpowers will be specified in

the order of appointment, and he should be deermepossess those powers until

discharged by the court, even after the decredéas issued.
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In this arena, since the receiver is an officethefcourt, property in his hands may not be
attached without leave of the court that appoifii@a So, too, he may not sue or be sued
with respect to that property without leave of tdmurt unless the order of appointment

specifically provided for such suit.

Where a receiver was only authorized to collect preserve the assets of a firm, it was
held that he did not have the power to mortgagdithes property. As to remuneration,
on the basis of Art 167 of the Civil Procedure Code

The court may by general or special order fix tmoant to be paid as

remuneration for service of the receiver.

After a receiver has been appointed, on the bdghstd 68 of the Civil Procedure Code,
he must furnish such security as the court mayctiexcount for what he receives from
the property, submit his accounts as directed byctiurtand pay the amount due as the
court directs.Furthermore, the receiver is expected to take redde measures to

preserve the property.

However, on the basis of Art 169 of the Civil Prdgee Code, if he has caused damage
to the property by willful default or gross neginge, the court may direct that his
property be attached and apply the proceeds to ma#e any amount due from him or
any loss or damaghn such a case, the fact that the receiver hdsidgaroperly with the

property does not affect the rights of the othetipsiin that property.

2.3.6 HabeasCorpus

Off course, we can see that different countries rhaye different meaning on the
meaning and form of the phrase Habeas Corpus. Buogrglly, we can say that they
agree on the source of the word Habeas Corpus. literally a Latin word. In Latin,

Habeas is to mean, "You have the body". Prisookes seek release by filing a petition
for a writ of Habeas Corpus. A writ of Habeas Carjaia judicial mandate to a prison

official ordering that an inmate be brought to tioeirt so it can be determined whether or
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not that person is imprisoned lawfully and whetbemot he should be released from

custody.

A Habeas Corpus petition is a petition filed witlt@urt by a person who objects to his
own or another's detention or imprisonment. Thatipat must show that the court

ordering the detention or imprisonment made a legé&ctual error.

According to Article 15(2)i of the Ci.Pr.C, we caee that the High Court is given an
exclusive jurisdiction to try suits regarding to béas Corpus. On the other hand, the
Federal Courts Proclamation No. 25/1996 in itsdetb(10) clearly stated that the power
of adjudication to application for Habeas Corpusvested on the Federal Courts.
Furthermore, inferring from the cumulative undemgiiag of Articles 11 & 14 of the
proclamation, we can understand that the materaddiction is given to the High court

of the Federal.

Question Do you think that State High Courts, based onGher.C, could exercise a

jurisdiction to try applications to Habeas Corpusot.

Once we have made clear as to which court havpitiseliction, the next important issue
related with the procedure is how is this applamatbeing entertained by the court of law.
The procedure is governed by Articles 177-179 aPCC of Ethiopia. According to
article 177 of the code, an application for Hab€aspus may be made by the person
restrained otherwise than in pursuance of an cddér made under the Ci.Pr.C or the
Criminal Procedure Code. If such person is unablaake the application, any person on

his behalf can do so.

Following the application, the High Court immedigtessues a summons directing the
person having custody over the restrained persappear before the court together with
person restrained on day to be fixed in the summams$ to show cause why the

restrained person should be released. On suchtfiaygpourt investigates the truth of the
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application and check whether the restraint iswflh If it is proved that it is unlawful

the court then must order the immediate releasieeoperson under custody.

2.3.7 Procedurein Arbitration and conciliation

Arbitration is a dispute resolution process in vihilce disputing parties present their case
to a third party intermediary (or a panel of adtitbrs) who examine all the evidence and
then make a decision for the parties. This decigomsually binding. Like court-based
adjudication, arbitration is adversarial. The préggons are made to prove one side
right, the other wrong. Thus, the parties assuratttiey are working against each other,
not cooperatively. Arbitration is generally notfasmal as court adjudication, however,

and the rules can be altered to some extent to tnegtarties’ needs.

Arbitration is most commonly used for the resolnt@f commercial disputes, particularly
in the context of international commercial trangatd. Arbitration can be either

voluntary or mandatory and can be either bindingar-binding.

Arbitration have both advantages and disadvantadese are several practical reasons
for favoring arbitration over going to court. Gealér speaking, it takes less time going
through arbitration than going to court, althougttias like to point to arbitration cases

that have been drawn out and expensive. Of cotivekey to keeping the process timely

is effective oversight and management of the psces

Arbitration is also favored because it is privatéere is no official court record to be
made public. If you have a dispute with anothetypaith whom you may need to do

business again, this is a major advantage.

Generally, we can say that Arbitration has manyaathges. For the parties, the informal

setting of a conference room instead of the coontranay help preserve the business
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relationship and increases the level of confidditiaThe streamlined procedures, such
as limitations on pretrial proceedings and discgvand the ability to schedule a reliable
hearing date, generally save time and money. Tkeanhelming advantage of arbitration,
however, is the ability to select a decision-mak&h requisite levels of experience,

knowledge and skill.

However, it is also true to say that Arbitrationshsome drawbacks. Arbitration is
adversarial, thus it generally does nothing to tereain-win solutions or improve
relationships. Often it escalates a conflict, psstcourt-based adjudication is likely to do.
In addition, arbitration takes decision-making pow/ay from the parties. This results
in a resolution of the current conflict, but doedhing to help the parties learn how to
resolve their own conflicts more effectively in theture, as does mediation. Other people
also fault arbitration for being too informal andtentially unjust. Only the courts, with

their carefully regulated procedures can provid#ige, some observers believe.

Having said some thing about the advantages aidi\chstages of Arbitration, it is better
to look for the Civil Procedure Code of Ethiopialoow it has been entertained. We have
said that Arbitration can be made voluntarily omaatorily to solve civil dispute. On the
other hand, it is important to understand thatehare issues that are not subject to
arbitration. Article 315(2) of the Ci.Pr.C of Etlpia clearly states that: administrative
contracts as defined in Art. 3132 of the Civil Coolein any other case where it is

prohibited by law are not subject to Arbitration.

Therefore, once we have identified the issue igestitto arbitration, the next step will be
about the procedure. According to Art. 316 of @iePr.C, the court may appoint an
arbitrator, if the law requires it. Once the aditr is assigned, the procedure to be

followed by arbitration tribunals will be governbg art. 317 of the Ci.Pr.C.
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Art. 317.- Procedure before arbitration tribunal

1. The procedure before an arbitration tribunal, ideig family arbitrators
shall, as near as may be, be the same as in &aciui

2. The tribunal shall in particular hear the partiesd atheir evidence
respectively and decide according to law unlesghbysubmission, it has

been exempted from doing so.

3. Summonses may be issued for the attendance of ssgeewho may be
sworn: Provided that, where a witness fails to appe answer be the
summons, either party may apply to the court ferifsue of summons. In
which case the provisions of Arts. 111-121shallgppl

4. When a party, who has been given the opportunitypeoheard and
produce his evidence, fails to do so, the tribumaly give its award in
default.

238 Cost

It is obvious that court litigation requires coshis cost includes all expenses which the
court litigation requests. This could be relatedhwpayment of court fee, attorney fee,
transportation fee, clerical expenses and othetscesiich are directly related with the
very existence of the litigation. Normally, it iBet judgment creditor who claims for
recovering the costs of litigation. However, ihist all the time that the judgment creditor
succeeds to get what he claimed. According to 482 of the Ci.Pr.C of Ethiopia, it is
the discretionary power of the court to decidecasthom or out of property and to what
extent such costs are to be paid.

However, if the judgment debtor is ordered to plag tosts, judgment creditor shall
prepare an itemized bill of costs showing the esperhe has incurred in the suit. The
court then fixes the cost to be paid, after givihg other party to challenge the claim.
This judgment, like the judgment is appeallable.
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Summary

The law of evidence is concerned with one of thestmemmplex undertakings in the
entire litigation process. This complex undertakisighe reconstruction of past events to
arrive at the truth. Truth is not sought in an dligosense. Evidence is produced to prove
factual allegation/s that is/are affirmed by onetypand denied by the other. Since the
trial stage is basically the stage where oral memtiy and documentary evidence are
examined, it is necessary to have a procedure byttmmough which all necessary oral

evidence and documentary can be brought before.cour

At this juncture, it is important to note that, @nthe parties have the primary
responsibility for presenting their cases, the tehall evidence in its own motion only
in exceptional circumstances, that is, only whemgitaess/es or document/s who is/are

likely to be able to prove the alleged fact has Ime¢n called or mentioned by either

party.

Accordingly, on the basis of Art. 112[1] where th@&nmons is issued at the request of a
party, before the summons granted with in periobddixed, he shall pay into court a
sum of money as it appears to the court to becsefffi to defray the travelling and other
expenses of the witness for one day’s court attecelaWhere the court finds that the
sum is not sufficient to cover the expenses or tiatwitness must be detained for more
than one day, the court will order the party wha maquested the issuance of the

summons to pay an additional sum in to the court

Unless the court otherwise directs, in line witht. Ar20 of the Civil Procedure Code, a
witness who has been summoned shall attend eaatndpaantil the suit has been
disposed of, and the court may require a withesgttandance to execute a bond that he

will attend until the suit is disposed of.
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Where a witness is not in a position to testifyicourt because of physical incapacity or
because of other causes, Article 122 provides shah witness may be examined by
commission. Furthermore, where the witness resig¢éside the local limits of the court
issuing the commission, the commissioner may afpbny court within the local limits
of whose jurisdiction a witness resides for theigsef any process which he may find it
necessary to issue to or against such witnesssactd court may, in its discretion, issue

such process as it considers reasonable and proper.

As you know, documentary evidence is classifiedres proof as opposed to oral
testimony. Real evidence includes written documantsdemonstrative evidence. Where
a person is summoned for the sole purpose of pneguer document, he may simply

produce the document without personally appeanrapurt.

At the trial, each party introduces the oral anccutoentary evidences they think
necessary to support their side of the issue.ifhrégard the party who initiates the case
has the burden of proof to provide evidence necgdsaestablish a disputed fact or a
degree of belief in the mind of the court. Thideefs the general rule that the party who
has the burden of proof has the right to begin. elew, if the defendant raises a counter
claim or any affirmative defence, the burden ofgbrfor the existence of the claim (if not
admitted) or such affirmative defence, will shiftthe defendant. In all other cases, the
plaintiff has the burden of proving that he hasase of action, and the defendant has the
burden of proof on the question of whether he healid defence.

According to Art. 261 of the Civil Procedure Codlaere are three stages to examination

of witnesses. These are:
1. The examination-in-chief;
2. The cross-examination;

3. The re-examination
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So much so that, the three stages of examinatiovitoéss are expected to be employed

at different times, in different ways and for drat purposes.

The rationale behind this investigation is thataasesult of the process, everything the
witness knows about the case will be brought toatiention of the court, and the court
will be in a better position to determine whethenot the witness is telling the truth than

if he merely testify in a narrative manner.

Thus, during the examination-in-chiéie proponent tries to develop the testimony of the
witness in the light most favorable to him, duricrgss-examinatiarthe opponent tries
to discredit that testimony, and during re-examaratthe proponent tries to minimize

the effect of cross-examination.

In this regard, the primary responsibility for tagamination of witnesses rests on the
parties, though as we will see, the court is alsergbroad power with respect to the

examination of withesses.

When we come back to the role of the court, underadversarial system of litigation,
which our system of litigation has adopted, thesrof the court is minimal. Although

Ethiopia has adopted the adversarial system dfatibn and the principle of party
presentation, this is modified by giving the judg@otential degree of control over the

conduct of the litigation.

The principle of party presentation which is onetloé hallmarks of the adversarial
system is modified in our code and the court has pgbwer to order amendment of
pleadings on its own motion, and it has the powdrame issues for trial. With regard to

the examination of witnesses, the court has theeptovput a question to a witness at any
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time during the examination. In addition to thise ttourt has the power to call evidence,
which is not mentioned by either party.

Taking in to consideration the role of the couttthés juncture it is important to note that
Art. 262 of the Civil Procedure Code is now appieain a manner that is suitable to the
Federal Arrangement adopted by the FDRE Constitutithis means, every state is
empowered to use its language as a working langofige courts. The Constitution also
gives a right to individuals who do not know thexdaage of the court to have an
interpreter. So currently, it is not only the inépito speak Amharic but also other

working language of the court that will entitleltave interpreter.

With regard to the manner of production of evidereavord should be said about the
kind of evidence that the court may consider invarg at its decision. In line with Art.

261[3], witnesses must give their evidence in opeart, unless the court otherwise
directs, for good cause to be recorded. If it isni necessary, evidence may only be
heard in camera, that is, the judge will take ewvagein chambers in the presence of the

parties or their advocates.

Finally, the court has to primarily base its demision the evidence that has been
presented in open court or in camera and the ew#dgmesented on commission in
accordance with the provisions of the code. Segontile judge may only base his

decision on evidence that he believes to be competel relevant.

Review Questions
1. Discuss what arrest and attachment before judgarent

2. ldentify the rationale, and significance behindeatrand attachment before
judgment.

3. Compare and contrast arrest and attachment befdgenent, and after Judgment.
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4. What do we mean by temporary injunction, and io@rtory order?

5. Verify the rationale, and significance of temporamjunction and interlocutory
order.

6. What is the purpose of appointment of receiver?
7. Who could be appointed as receiver?
8. What do we mean by Summary, and accelerated proe2du

9. What are the matters, which could possibly be eadde by and through

Summary and accelerated procedure?

10.Pin point the similarity, and difference betweenntsary Procedure, and
accelerated procedure.
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CHAPTER THREE

REVIEW OF JUDGMENTS

So far, we have already covered the discussiam@wover all procedure to be applied in
civil litigation, starting from the institution cuit till rendering of judgment, on the first
instance court. However, either of the partiehilitigation may not be satisfied by the
decision of the first instance court. For that c@ake/she/they may wish to find out the

mechanism to review the judgment.

Basically, there are three ways of reviewing a judgt. These are reviewing before the
court; which rendered the judgment, before an dmigetourt and before the court of

cassation. We will now proceed to consider thessethspects of review in this chapter.

3.1 Reviews by Court of Rendition

The judgment rendered by the court of first inseaoourt may sometimes be exposed to
review for different reasons. Depending on the geasehind revision of the judgment,
the court of rendition, the appellate court or twurt of cassation may revise the
judgment of the court of rendition. Following thige are going to see the conditions
whereby the court of rendition revises its own juégt. Generally, there are three bases;
namely, Procedural Irregularity, Newly Discoveredidence and Opposition in which

the court of rendition will revise its own decision

3.1.1 Procedural Irregularities

Before we discuss the effect of procedural irregiylan reviewing the judgment, we

need to have a clear understanding of what do roggmocedural irregularity. Here, you
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have to be conscious thapeocedural irregularityis distinguished from what is called a
mistake The court may; on its own motion or on motiontbé parties, correct any
clerical or arithmeticamistakesn the summons, judgment, decree or order or amyse
arising in those documents from any accidental stimmission, and such mistakes or
errors do not constitute irregularities. Perhapg, decree as rendered may not be in
accordance with the judgment, e.g., the judgmexiedtthat the defendant was liable for
Eth. $ 1000, and the decree reads Eth. $ 100. &uoh can easily be corrected and do

not affect the validity of the proceedings.

However, procedural irregularity is quite differdrdm mistake, both in its concept and
effect. If the court, which rendered the judgmemigerstands that there were procedural
irregularities, i.e., non-compliance with the pigns of the Code, and such irregularities
have substantially affectedhe disposition of the case to the determinantrad of the
parties, it may, on its own motion or on motionegther party, set aside the proceedings
in whole or in part as irregular, amend them, orkenguch other order as may be

appropriate.

Where such irregularity has occurnedor to the taking of the preliminary objections
during the course of the proceedingise party affected must raise his objection at th
time. Where it hasccurred subsequentlyhe court may refuse to give judgment, or if it

hasalready rendered judgmerit may set it aside.

If the court erroneously failed to grant a requestan adjournment, and the moving
party was unable to present his case properly badparty has protested the failure to
grant the adjournment, and the court subsequeetlyizes that its decision on the
guestion was erroneous, it can set aside the pilowese adjourn the hearing, and render

its judgment after holding the new hearing.
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So, the very existence of procedural irregulariyitself will not guarantee the revision
of the judgment of the court of rendition. In order the court of rendition to review its
judgment; such irregularity mustubstantiallyaffect the decision of the case on the
merits. However, if the irregularity does not afféme court's decision on the merits, the

proceedings will not be set aside.

On the other hand, also, even if the irregularitghth have affected the judgment that
was given, the proceedings will not be set asidleafirregularity can be corrected. Let us
try to explain the idea with the help of illustiati

Illustration:

Assume that Mr. X as a defendant had raised a aéiset-off, in the case
initiated by Miss Y. The court then after findingat the plaintiff was
entitled to recover on his claim and the defendamecover on the claim
of set-off, failed to enter a judgment for the bale.

In this case, even though there is an error asdgment, the proceedings should not be
set aside. Because, the error can easily be cedrdry entering a judgment for the
balance

One important thing as far as setting aside of npuelgt is, concerned where the
proceedings are set-aside in part, any step takentp the occurrence of the irregularity
shall not be affected. For instance, if an irregtyaoccurred at the trial, the proceedings
of the trial would be set aside, but those whidktplace at the first hearing will remain
binding.

Another important point that we have to remindhas point is, unless an application to
set aside the proceedings on grounds of irregylags been made to the trial court, the

occurrence of the irregularity may not be take@a gsound of appeal. The only exception
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would be an irregularity arising from an allegedkleof material jurisdiction or one
alleged to exist in the judgment or decree

& Any irregularity is deemed to have been validatéerg no appeal is taken from the

judgment or where the judgment is confirmed byappellate court.
3.1.2 Newly Discovered Evidence

The more common proceeding in the lower court Wwél one to obtain review of the
judgment on the ground of newly discovered evideReg article 6 of Cvi. Pr. C, a party
may apply for review of the judgment in the coufrrendition on the ground of newly
discovered evidence where:

1. no appeal has been taken from the judgment or peafies;

2. subsequent to the issuance of the judgment, heowdiss new and
important matter such as forgery, perjury or biyhevhich despite the
exercise of due diligence, was not within his kredge at the time of
giving the judgment; and

3. had such matter been known at the time of givirggjtidgment, it would
have materially affected the substance of the @egrerder the review of
which is sought.

Just like what we have seen in procedural irregylagdiscovering of new evidence by
itself is not enough for some one to claim for sgun of the judgment of the trial court.
There are three criteria that should be fulfilled,that the court of rendition can review

its own judgment.
These are:
» the evidence must be discovesdter the judgment is rendered

> the newly discovered evidenomust affect the decisipand
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» the evidencamust be of such nature as to suggest improper andinich

tainted the judgment with fraud. i.e., forgery,jpey, bribery or the like.
>

The above stated three criteria are interrelateéatch other. If one of the criterions
failed, the court of trial will not be in a positido review the judgment. Following this,
we can see some examples to that effect.

lllustration:
» the evidence must be discovered after the judgieeandered

Suppose that the plaintiff has succeeded in a agsést a defendant by producing
evidence, which is forgery. In doing that, the delient was aware of the fact that the
plaintiff was producing a forgery evidence. Howew@nce he was confident that he had

very strong evidence, he fails to raise the wrohatt of the plaintiff.

Therefore, if things were found against his intemtand the court is convinced by the
evidence produced by the plaintiff, then the deamdvill not be accepted even if he
produced strong evidence which show that the ptahmd produced a forged document
to succeed in the trial court. This is becausefitise criterion, i.e.the evidence must be
discovered after the judgmeistrendered has failed.

lllustration:
» the newly discovered evidence must affect theidacis

An example related with the second criterion i® aisthe defendant, after
the judgment is rendered, finds out the fact thatglaintiff had produced
a bribed witness in the trial court, he may hawe rilght to apply to the
court of rendition for revision. However, if it idear that the court had
decided the case basically depending on the dodamyerevidences

produced by the plaintiff, not on the testimonysath witness, the newly
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discovered evidence will not be accepted, becauseuid not affect the

decision.

Illustration:

» the evidence must be of such nature as to sugggsbper conduct,
which tainted the judgment with fraud. i.e., fongeperjury, bribery or
the like.

Suppose that the plaintiff assumed that there weravitnesses to the
transaction and the only witnesses at the trialewtae plaintiff and the
defendant. The court believed the testimony ofddékendant and rendered
judgment for him. Subsequently, the plaintiff digecs that there was an
eyewitness of whose parties were unaware. He cabtatn a review of
the judgment on this ground, since the evidences do® show any

improper conduct of the defendant affecting thegjodnt.

However, if the defendant concealed the identityhef withess when asked by the court
knew of any witnesses to the transaction, reviewldide proper due to the fraudulent
conduct of the defendant. Or, if the witness testion behalf of the defendant, and the
plaintiff later discovers that the withness was bdlio commit perjury, review would also

be proper.

» Therefore, it should also be stressed that theeecel must not have been within the
knowledge of the applicant at the time the judgmeas given. Moreover, the
evidence must be of the nature such as to maiediéct the substance of the
decree and the evidence must be such as to suggesper conduct, which tainted

the judgment with fraud. i.e., forgery, perjuryidary or the like.
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Finally, there are some important points that yboutd be aware of, as far as newly

discovered evidence is concerned.

These are:

» An application for review by the court of renditjoan the ground of newly
discovered evidence, cannot be filed if an appaalldeen taken. In such a case,
the evidence could be brought to the attentiomefappellate court, which would
consider it in deciding the appeal.

» An application could not be filed even if the appeare filed too late and were
thus dismissed. This is because the party has gtienoof raising the question
before the trial court or before the appellate toamnd having chosen the latter
option, he is bound by the disposition made byappellate court, which here

will refuse to consider the objection because fhgeal was filed out of time.

» However, if an appeal was taken and dismissed emitbund that an appeal did
not lay from the decision, an application for revieould be filed, since such an
application is authorized whenever an appeal capadaken.

Question What do you think if the evidence is discoveréidrahe case has been tried by
the appellate court and this court affirmed theisien of the lower court? Is
there a possibility of the case being reviewed Hwy @appellate court or the

court of rendition?

Procedure to follow:
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» The application for review must contain the sam@i@dars as a memorandum of
appeal, and be supported by an affidavit contairstiget proof that the new
evidence relates to forgery, perjury, bribery ahd like, and that the evidence
was not, by the exercise of due diligence, withia knowledge of the applicant at
the time of judgment.

> It must be filled within one month from the timeetlevidence, which was the

basis of the application, was discovered.

» There is no period of limitation related to theadigery of the evidence, and an

application for review party.

» If the court finds that the application for revislould be granted, that is, that the
applicant has evidence which satisfies the requeremfor review, it gives notice
to the opposite party so that he can appear arfeedé in support of the decree.
After hearing him, the court will make such ordsttlae rehearing of the case as it
thinks fit.

» No appeal lies from the order of the court grantngejecting an application for

review.

3.1.3 Opposition

Here above, we have seen the two types of revietvabuld be applied to the court of
rendition. Following this we will also try to seketthird type of review available in the
court of rendition, i.e., opposition. Oppositiomdae raised by a person who, though not
a party, is affected by the judgment. Any persom stould or could have been made a
party to a suitandwhose interests are affectég a judgment in the suit may, if he was

not a party to the suit, file opposition to theguaeent before the judgment is executed.
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Per article 358 of the Cv.Pr.C, there are threalitimms required where by a party filing
opposition should fulfill. These are:

1. He/she should or could have been made a party
2. His/her interests are affected by the judgmenteesdlin his absence; and

3. He/she is filed prior to execution of the decree

If we go through those requirements, it would sé¢lea three classes of persons would be
able to file oppositionindispensablgarties persons who are threal parties in interest
and persons who, as a result of the decree, wiibbk for contribution or indemnityo

the unsuccessful party.

The purpose of the rule permitting the filing ofpogition is to enable a person who is
affected by the judgment, but who was probably wravef it at the time of rendition, to
prevent the interference with his interests thditnesult if the judgment is executed.

Suppose that despite the assignment, the assigngstsuit on the claim, and judgment
is for the defendant. A subsequent suit by thegas®, who is the real party in interest,
would be barred by Res judicata. He should have lbeede a party under Art. 40, his
interests are affected by the judgment, and, thezehe may file opposition and have his
claim heard.

The same is true with respect to an indispensadnty.pOnce his existence is known, he

must be made a party, and by enabling him to filgosition, this can be accomplished.

If a person liable to make contribution or inderpmitas aware of the suit, he could have
intervened under Art. 41. If he was not aware @f $hit, this provision enables him to
come in after judgment, since he could have beetteraaparty and his interests will be
affected by the judgment.
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Question

& What if such party was aware of the existence df suit prior to judgment?

Although there is no requirement to this effectha Code, it is submitted that, except for
indispensable parties, the application to file gpion should be rejected if the applicant
was aware of the suit prior to judgment. This icduse; this article is one of the
provisions of the civil procedure code that cause delay of court litigations. A party

with interest knowing the proceeding purposelysfad act before the judgment. He or
she will wait until judgment is entered. After thelgment has entered, he or she will
wait until the judgment reach to the point of extemu It will oppose the judgment when

the judgment is about to be executed that nullifiesformer proceeding.

However, it is also hard to deny a party with re&rest which opposes the judgment of
the court before it is executed because of twooreasFirst, eventhough he or she was
aware of the litigation, it is hard to prove itsa@ness of the litigation. Second, if it is
found that he was aware of the proceeding, it fiscdit to deny him opposition as the

code does not deny him the to file opposition wheris aware of the litigation.

The person filing the opposition has the opportutot raise objections to the judgment
and may, if he so desires, introduce evidence. aRmle 360 of the Cv.Pr.C, the court
may then confirm, vary or set aside the judgmerdc&dure for opposition sures that a
person whose interests will be affected by the fjuelgt in a suit to which he could have

been made a party will have the opportunity to &éarth before the judgment is executed.

To sum up, a judgment rendered by trial court, layeviewed in three ways. Those
are: by court of rendition, by appellate court gr dourt of cassation. The court of
rendition may review its own judgment if it is pex that there was procedural
irregularity, discovery new evidence and opposition
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3.2 Reviews by Appeal to a Higher Court

The most common method of obtaining review of agjudnt is by way of an appeal. An
appeal may be defined as an application by a gartg higher, or as it is called, an
appellate court, asking that court to set asideewise a decision of a subordinate court.
When an appeal has been taken, the appellate cevigws the decision of the
subordinate court to determine whether that coomruoitted such errors in its hearing
and disposition of the case, which guarantee tpelkgie court to reverse the decision. If
such errors were not committed, the decision ofsthit®ordinate court will be confirmed.
In some cases, the error is such that it can heaced by varying the judgment, and the

appellate court has the power to do so.

An appeal, then, means a review of the casenahdretrial of the case by the appellate
court. Frequently, the grounds for appeal will ilweoerrors of law allegedly committed
by the subordinate court. As a rule, the appeblatat does not hear additional evidence
on the appeal, and where the introduction of aoltii evidence is permitted, it is limited
to exceptional circumstances. It is important teefidly consider what an appellate court
does and how an appeal differs from the original of the case. Following this, we will
try to see those issues in detail.

3.2.1Right of Appeal

Either party may, in accordance with the provisiohthe Code, appeal against any final
judgment rendered by the subordinate court. Théygaking the appeal is called the
appellant and the party against whom the appeal is lodgedlied thaespondentOn

appeal, they are referred to by these designations.

It is also possible that both parties may be distad with the decision and if so, both
may appeal. For example, the court may have enjadggnent for the plaintiff, but may

have awarded him a lesser amount of damage than $tee claimed. In such a case, the
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defendant may appeal from the decision on the is$diability, and the plaintiff may

appeal from the decision on damages.

Since the judgment on the issue of liability was ttee plaintiff, his appeal is called a
cross-appealas to that issue, the plaintiff would be tlvess appellanandthe defendant
would be the cross respondehtowever, if only the plaintiff appealed, he woudd the

appellant and the defendant would be the respondent
Question: Whom do you think is the one who seekeal?

A party may only appeal where he has been adveedtdgted by the judgment, with
which he is challenging the decision of the trialid. Thus, where the plaintiff proceeded
on alternative theories of liability, and the colatind in his favor on one theory, but not
on the other, and gave him all the relief soughtcannot appeal on the ground that one
issue was decided against him. So too, if the disfiehcontended that there was no
contract and alternatively that performance wasgmted by force majeure, and the court
found that there was a contract, but upheld therdifnt's contention as to force majeure
and entered a judgment in favor of him, he coultappeal against the court's decision

as to the existence of the contract.

In multi-party litigation, any or all parties mayp@eal if they are adversely affected by
the decision. The parties appealing need not mihkeeaother parties respondents to the

appeal.

Suppose that the defendant joins a third partyrdiziet. The court finds for the plaintiff
as against the defendant and for the third parttherdefendant's claim against him. The
defendant may appeal against the decision on garty liability, naming the third party
as respondent, without appealing against the aecisi favor of the plaintiff on his
claim. The third party could also appeal from aisiea holding him liable to the

defendant.
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The judgment appealed from is presumed to be doand the burden is on the appellant
to show that it should be reversed or varied. Thdere there was an appeal and a cross-
appeal, the appellant would have the burden of siwpthat the portion of the judgment
he was attacking was erroneous, and the crosstapp&lould have the same burden

with respect to that portion of the judgment whinghwas attacking.

Where an appeal lies, but a remedy is availabteercourt, which gave the judgment or
order, no appeal may be lodged until such remedy been exhausted. This would
include the situation, discussed previously, wheoeedural irregularities have occurred
in the subordinate court .See article 320(2) oREC

The party must make his application to set asideptioceedings in that court, and if his
application is denied, he may then appeal. Undér241(1), it is provided that an error
in the judgment or decree may be made a groungdad, evengthough an application
was not made to the subordinate court. Howevecesa remedy is available in the
subordinate court, it would seem that the appeltatet could not hear the appeal until
that remedy was exhausted, so that even whererédglarity occurs with respect to the
judgment or decree, an application would have tmbde to the subordinate court before

the appeal could be taken.

Where the unsuccessful party has discovered netenthat would entitle him to review
in the court that rendered the judgment, as pralvideArt. 6, he is not precluded from
appealing, assuming that he has other grounds péahp Review under Art. 6 is
authorized only where an appeal has not been ta@mwhere a party has taken an
appeal, he could ask the appellate court to contiidenew matter as additional evidence,
which we will discuss subsequently. However, hel¢mot appeal solely on the ground
that he has discovered such new matter. The eksstehthat evidence does not render
the judgment of the subordinate court subject tacktin the appellate court, and he

would have to seek a review of the judgment instifgordinate court.
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There is one appeal as of right. Where the casetneasin the First Instance Court, an
appeal lies to the High Court in whose area ofsflidgtion that the First Instance Court
lays; where the case was tried in the High Courtappeal lies to the Supreme Court.
Where, on appeal, the appellate court confirmsjubdgment, a further appeal does not
lie. If, however, the judgment is varied or revelsa second appeal lies to the next

highest court,

Example: if the High Court varies the judgmentlad First Instance Court, an appeal lies
to the Supreme Court, and if on appeal to the Kighlrt from a case originally tried in
the First Instance Court, the High Court variesjtidgment, a further appeal lies to the

Supreme Court.

Question Do you think that there is a third appeal?

There is no provision for a third appeal. Suppdse the issue is the subject matter of a
state which has Social court structure in whids initially instituted in the Social Court,
and the state and judgment was for the plaintiff. &ppeal, the Woreda Court reverses
and gives judgment for the defendant. Since thesaecof the Social Court was reversed
on appeal, a second appeal which lies to the Higiwrtds possible. But, no matter how
the High Court disposes of the case, i.e., wheathesnfirms or reverses the decision of
the Woreda Court, a further appeal does not lighéo Supreme Court. Jurisdiction on
appeal under the Civil Procedure Cdtas differs from both the jurisdiction under the
Criminal Procedure Code where two appeals are dmdtb as of right, and the
jurisdiction under the prior rules where only omp@al was authorized in civil cases. Of
course, an applicant who has exhausted his righépmeal may petition to the court of

Cassation for revision. We are going to discusthanissue later on.

3.2.2 Types of Appeal

As we have said earlier, one of the remedies fergarty who is dissatisfied by the

judgment of the court is review of judgment. Thesiew could be made by the court of
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rendition, appellate court or court of cassation.

An application to the appellate court may be of twymes. These are Appeal on Judgment
and Appeal on Orders (Interlocutory Appeal).

1.Appeal on Judgment

As we have seen earlier, a case may be adjudicatde first hearing or it may require
full-scale trial. The judgment rendered by the ta@ould also be on interlocutory matters
or on the merit of the case. So, regardless ofl@éhgth of the procedure, i.e., with out
trial (at the first hearing) or after trial (fulcale trial), if the case is adjudicated on its
merits, then any application for appeal on suclyijoent can be considered an appeal on
Judgment. In other words, any application for reved orders made by the court at any
level of the litigation is not considered as apmeajudgment unless it is proved that such
judgment is on the merit of the case. Other wike, dpplication for review could be
based on decisions rendered on interlocutory nsattghich we are going to discuss

below.

If, for example, the plaintiff claims the defenddat payment of compensation for the
damage occurred due to non-performance of the adnand the court after certain
procedure is applied decide the case in favor efgaintiff, in which the defendant to
pay the claimed amount of money, then we can satyah appeal against such judgment

is Appeal on judgment.

2.Appeal on Orders (Interlocutory Appeal)

An interlocutory appeal is simply an appeal fromiaterlocutory matter, a matter on
which the court has rendered a decision, but tleeside does not finally dispose of the

case.
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Examples of interlocutory matters would be an ordera motion for adjournment, a
decision on preliminary objections, a ruling on thémissibility of evidence and a

decision on an application to sue as a pauper.

Under the Civil Procedure Code, interlocutory appeae not permitted. No appeal lies
from any decision or order of any court on inteutmery matters, but any such decision or
order may be raised as a ground of appeal whenppeahis made against the final
judgment. Thus, there can be but one appeal tmat foe final judgment, and at such
time all objections, both as to interlocutory megtand the final disposition, may be
raised. See article 320(3) of Cv.Pr.C

However, a person may appeal from any order dirgchiis arrest or detention, or
transferring property from one party to anotherrefusing to grant an application for
Habeas Corpus. See article 320(4) of Cv.Pr.C. Alghosuch orders may be considered
interlocutory in nature, they do involve restraafta person or deprivation of property,
and it was decided that a person should be entitlesh immediate ruling on the validity
of the detention or transfer. These are the onlyeptions permitted, and in all other

cases the court must reject any appeal taken amtentocutory matter.

It is necessary, therefore, to distinguish betwaeruling on an interlocutory matter,
which is not appealable, and the final judgmeramfrwhich, of course, an appeal lies.
This is not as easy as it might first appear bexalepending on the circumstances, a
ruling on a matter essentially interlocutory inuratmay, in effect, be a final disposition
of the case. Where the ruling does dispose of #ee,cit is a final judgment and

appealable.

Consider the matter of dismissing the statemerdiam on the ground that it does not
disclose any cause of action. This would ordinab#yan interlocutory order, since the

plaintiff may file a new statement of claim withspect to the same cause of action, and
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as we saw, the court may permit the plaintiff te &ind to amend his statement of claim

under Art. 91 instead of dismissing it.

However, suppose that the plaintiff does not chdodée a new statement of claim. He
has set forth all the facts on which he is relyiaggd he contends that they do disclose a
cause of action. Since, as a practical matter,amaat plead over, the dismissal of the
statement of claim disposes of the case, and ther @f dismissal constitutes a final

judgment.

It must be stressed, however, that a decision itotest a final judgment only where the
decision itself finally disposes of the case owlessthe closing down of the case. Even
though the decision denies a party the relief retpek it may not finally dispose of the

case, and, therefore, it is not appealable.

On the other hand, a judgment may be final, evengh something else remains to be
done. In a suit for partition or separate possessioproperty, the court may, if the
physical partition or separation cannot convenjeb made without further inquiry,
declare the rights of the parties and give diredtifor the actual partition before passing

the final decree.

The guestion is whether the decision declaringritjiets of the parties can be appealled
before the passing of the final decree. It is sti@aithat the appeal should be allowed.
The rights of the parties in the controversy hagerbdetermined. If the court made an
erroneous decision, it is desirable that the dewcibe reversed before the actual physical
partition is made. Although something more remam$e done, it will not affect the

result in the case. Since the result has beenndieted, an appeal should be allowed.
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3.2.3 Grounds of Appeal

In the memorandum of appeal, the appellant musfostt his grounds of appeal, the
grounds on which he objects to the judgment frontivithe appeal is taken. They must
be stated concisely and without argument; whereetiee more than one ground, each
ground shall be set forth separately and numbesadecutively. It is very important that
the appellant state all his objections to the deenethe memorandum of appeal. See
Article 327 of the Cv.Pr.C.

However, the appellate court, in deciding the appeanot confined to the grounds of
objection set forth in the memorandum of appeaargued by leave of court. It may
decide the case on any ground. Thus, in our examp&ecourt could vary the decree on
the ground that the lower court applied an incdrmeeasure of damages. Or, suppose that
in a suit on a written contract, the court, over tibjection of the defendant, permitted the
plaintiff to introduce oral evidence inconsisterthathe terms of the written agreement.
This would be in violation of Art. 2005 of the CiCode. But, the respondent must have
been given the opportunity to contest the groundbgéction on which the court is basing
its decision. On the other hand, the subordinatetamay have incorrectly applied the
law, and no objection may have been made. The lappelourt may decide the case on
any rule of law it considers applicable, but it mgise the party that may be affected the
opportunity to present his arguments as to the nda of law, which may result in a
reversal, and should give the other party the sappertunity as per article 327(3) of the
Cv.Pr.C.. The point is that, while the court magide the case on any ground it thinks
proper, the appellant may not ordinarily preseguarents on a ground that he did not

raise in his memorandum of appeal.

By the same token, except where the court perimgsrtroduction of new evidence, the
appellant may not raise any fact, which was na&vidence in the subordinate court. Fact
in evidence should be construed to include anyatioje or issue that was not raised in

the court below. See article 329 of the Cv.Pr.C.oBjection or issue cannot be raised for
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the first time on appeal, and an appeal shouldirhield to a review of the questions

decided by the lower court.

There are, then, two aspects to the rule. Theifirthat the appellant may not raise new
issues for the first time on appeal. The trialimited those issues framed at the first
hearing or subsequently by amendment, and theexitience introduced at trial relates
to those issues. Once the issues are resolvedjetision of the trial court may be

reviewed by the appellate court, but it is too lateaise new issues with new evidence

before the appellate court.

The same is true with respect to objections. We thatvcertain objections are waived if
not raised during the trial court, i.e., at thestfinearing, and, of course, they cannot be
raised on appeal. Moreover, where no objectiontakesn to procedural errors committed
at the trial, such errors cannot be assigned aand of appeal. So too, as regards
objections to the introduction of evidence. If tbpponent does not object to the
introduction of evidence at the time it is soughbe introduced, he cannot contend that
the subordinate court committed error in considgetime evidence. The point is that the
review on appeal is to be restricted to the questithat have been decided in the
subordinate court. It is the decision of the sub@ court on those questions that is

being reviewed on appeal.

Where issues have been resolved against a panig objections have been overruled, he
is entitled to have those issues and objectionsnsedered on appeal. But, he cannot
obtain a review of the entire case, trying to fimelv reasons why the judgment should
not have been for his opponent. He may only obtainew of the issues that were

resolved against him and of his objections thaevesterruled by the subordinate court.

There are certain exceptions to the general rube dlearest is the objection that the
court lacked material jurisdiction. As we have @edly pointed out, the lack ofaterial

jurisdiction, which goes beyond the power of the court to pedcat all, may never be
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waived, and it is specifically provided that thisjection may be raised on appeal, even
though it was not raised in the court below. Thmeaeasoning is applicable to the
failure to join anindispensable partysince the absence of such a party affects theepow
of the court to hear the case, the objection magken at any time.

It has also been held that a party may make a rexyal largument on appeal,
eventhough this argument was not made in the cbefow. This refers to a
legal argument on an issue that was decided tliednes not seem objectionable to
permit the raising of new legal arguments on apE#ate, as we have said, the appellate
court, can decide the case on the basis of anyfuév it considers applicable. It cannot
be said that the case is being retried, becautsreht legal arguments to sustain a party's
position on an issue are raised on appeal. Whatotdoe raised ordinarily are new issues
and new objections to the action of the subordirtatert. Apart from the exceptions
noted, the grounds for appeal are to be limittedtiose issues resolved by the
subordinate court and the objections raised atridle

3.2.4 Ingtituting Memor andum of Appeal
1.Memorandum of appeal

A party takes an appeal by filing in the registfytlee appellate court memorandum of
appeal signed by him or his pleader. Where thezenarltiple appellants, they may file
one memorandum signed by all or by their pleaddvedralf of all.

The memorandum of appeal must contain, the reqeinésrstated under Art.327 of Civ.
Pro. Code. The following are some of the requiresighat should be fulfilled, in

addition to the formal requirements:

1. the name of the court which gave the judgment dpdefaom, the date of the
judgment in the number of the suit in which it vgigen,

2. the grounds of appeal, that is, the reasons fochviihe judgment should be
reversed or varied, and
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3. the nature of the relief sought, e.g., the appellaants the judgment to be

reversed or he wants it to be varied in certaipeets.

If the appellant is permitted looking for to pro@uadditional evidence on appeal, the
memorandum must state whether the appellant baseppeal entirely on the record of
the original hearing or whether he desires to pcedadditional evidence, in which case

an application to call additional evidence musatiached to the memorandum.

The application must state the nature of the ewdethe names and addresses of the
witnesses to be called, if any, and the reason thbyevidence was not produced in the
subordinate court. In addition, the appellant magbmit sufficient copies of the

memorandum for service on each respondent.

As you can remember in the first part of the ceuthe statement of claim must fulfill

the technical and substantial requirements sottieicourt will order summons to the
defendant. Lack of proper form has its own consegeg Here is too, where the
memorandum is not in the proper form, it may beatgd or returned to the appellant for
the purpose of being amended within a specifiec tior it may be amended then and
there. See article 330 of the Cv.Pr.C

The course of action the court takes should dementhe nature of the defects listed

below:

a. if the memorandum is completely inadequate, theellgomt should be directed to

file a new one;

b. if some amendments are necessary or documentsissag, it is sound to fix a

day for amendment; and

c. if the error is a minor one, the memorandum caarbended at the time it is filed.
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2.Time for appeal

The other important requirement to apply for revreyof judgment in the appellate
court is period of limitation. Normally, the memadum must be filed within 60 days
from the time of the delivery of judgment. Seecti323(2) of the Cv.Pr.C. However,
this may not be true all the time. Some substanives may fix the period of limitation

even less than 60 days. For instance, if we locdoate of the provisions of the labour

proclamation no. 377/2004, we can see the perididhghtion for appeal is only 30 days.
Article 154(1) of the proclamation says:

In any Labour disputecasean appeal may be taken to the Federal High
Court by an aggrieved party on questions of laithin thirty (30) days
after the decision has been read to, or served ypenparties whichever

is earlier.

Article 138 (3) of the proclamation also says:

The party who is not satisfied with the decisiontlod regional first
instance court mayyithin 30 daysfrom the date on which the decision
was deliveredappeal to the labour division of the Regional couvthich

hears appeals from the regional first instance tour

Question what is the effect of failure to apply the memmam within the period of

limitation?

Where an appeal is filed after the period of litnata, fixed by the appropriate law is
already lapsed, the Registrar must refuse to adbepmemorandum of appeal, and he

will inform the appellant that he may within 10 daflle an application for leave to

107



appeal out of time See article 324(1) of the CCPiThe time limit must be observed

scrupulously, since it is in the nature of, a peed limitation.

The application for leave to appeal out of timadsbe in writing and must show the
cause why the appellant did not appeal within tmesgribed period. It must be
accompanied by such evidence as may be necessamglite the court to decide whether
the appellant was prevented by good cause fromadippe within the period. See
Article 325 of the Cv.Pr.C

If the court is satisfied that the appellant wasvented by good cause from appealling in
time, it records an order granting the applicatiand the appellant shall file his
memorandum of appeal within 10 days of such orties. provided that no appeal lies
from a decision dismissing an application for leavappeal out of time. See Article 326
of the Cv.Pr.C.

Question Could we say that a party who is dissatisfiedh®sydecision of the court which

accepts an application for leave to appeal ountd is appealable.

3.Cross-objections

As we have said, either party may appeal from therab. The party in whose favor
judgment on the merits was entered may have ceotgactions to the decree, which he
may want to raise in the appellate court, and jffeo may file what is called a cross-
appeal. However, the objections may be such thas hewilling to file an appeal in

order to raise them; he is relatively satisfiednwtite judgment as it is. But, when the
other party appeals from the decree, he may ddbtigehe now wants to raise such
objections. It is, therefore, provided that thepmexlent may, upon payment of the
prescribed court fee, take any cross-objectiomeodecree or order which he could have
taken by appeal notwithstanding that he did noteapfrom any part of the order or

decree. This is analogous to the provisions rejaton counter-claim and set-off. Even
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though, the defendant did not desire to prosedstelaim, he may decide to do so when
sued by the plaintiff

Question can you identify the distinction between crosgotion and cross-appeal?

There is no substantive distinction between a eobgsction and a cross-appeal, and the
same grounds of attack may be raised by both msthidte distinction refers solely to

whether the successful party filed an appeal tdlernge certain aspects of the decree, in
such case i.e., cross-appeal or whether he mads&thik only in response to an appeal

filed by the other party, that is, by a cross-otget

The cross-objections must be filed in the form ahemorandum of appeal within one
month from the time when the respondent is served the summons to appear and
defend the appeal. A copy is to be served on eparty who may be affected by the

objection. The cross-objection may be heard andrdawhed notwithstanding that the

original appeal is not proceeded with (See Art@#® of the Cv.Pr.C). So, even if the
appellant decides to withdraw the appeal, the cuiilit hear the respondent's cross-
objections and may modify the decree as a resualvaver, if the original appeal were

not validly filed, there would be no opportunityrfthe respondent to present cross-
objections. Suppose that the appellant's memoramafuappeal was rejected as being
filed out of time. It is as if no appeal had beaken, and the respondent may not file
cross-objections. As a practical matter, the redpoth would never have been served

with summons.

It is important to remember that the filing of ags-objection is merely the device by
which a respondent who did not file a cross-appeal attack the decree after the
unsuccessful party has taken his appeal. Onces-olgsctions have been filed, the

practical effect is the same as if he had takemsseappeal.
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4 Additional Parties

As you can remember from your previous knowledge,oconsidered the power of the
trial court to bring in additional parties. The apjpte court has the same kind of power
with respect to persons who were parties to thgiral suit but who were not made
parties to the appeal. Where it concludes that supkrson is interested in the result of

the appeal, it may direct that he be made a regin8ee article 40(5) of the Cv.Pr.C

lllustration: If suit were brought against A and B as joint emof property, and the
plaintiff appealed only against A, the court shodldng B in as a
respondent; he is an indispensable party, and snabsence the appeal

cannot proceed.

5.Stay of execution

The fact that an appeal has been taken does noatep®e stay the proceedings or to
prevent execution of the decree. Execution canthged only upon a showing that
substantial loss will result if the stay is notred and that appellant's furnishing security
for the performance of the decree. A stay of exenutnay be ordered by the appellate
court or by the court or by the president of thergowhich rendered the decree if an
application, is made to that court before the etn of the time allowed for appeal. See
article 332-334 of the Cv.Pr.C. Since both the #pfecourt and the subordinate court
are authorized to grant stays, it seems implictt tine subordinate court should only
order a stay if an appeal has not been taken. @ncappeal has been taken, any stay
should be granted by the appellate court. By timeestoken, before an appeal has been
lodged, the case is not within the jurisdictiontioé appellate court, and it should not
order a stay, even if the unsuccessful party asstine court that he plans to take an

appeal.

Moreover, the rules authorize only the grantingaoftay of execution, and do not
authorize the setting aside of an execution thatdieeady taken place. It follows that

after the decree has been executed, an applichdioa stay of execution cannot be
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entertained. Where the case is before the appeailatet, the president may grant a
temporary stay for a period not to exceed 15 dagsmay the president of the court,

which passed the decree if an appeal, has notegst taken.
The court or presiding judge may only issue a gtagtisfied that;

1. Substantial loss may result to the party applyorglie stay unless the order is

made;
2. the application has been made without unreasormzids, and

3. money has been deposited, security given or a \syeiduced by the
applicant, guaranteeing due performance of theedeas may ultimately be
binding upon him. The parties must be heard omafi@ication although the
court may, on application supported by affidavigk®a an ex parte order of

stay pending the hearing of the application.

In summary, there are two approaches to the gigutfina stay: granting a Stay as of
course and granting a stay only in exceptional £aske Civil Procedure Code adopts
the latter approach. The fact that an appeal hes taken does not prevent execution of
the decree, and it is only where the appellant daestnates that substantial loss will result
if execution is not stayed that the appellate cuuilitinterfere with the execution of the

decree.

3.2.5 Procedure on Appeal

1.Hearing of Appeal

As we have seen, the memorandum of appeal isifilélde appellate court, and it serves
as the pleading that originates the appellate paiogs. Assuming that the appellant
bases his appeal entirely on the memorandum of ahpped does not apply for

permission to call additional evidence, the appeltourt may decide the case solely on
the basis of the grounds set forth in the memonandiappeal. It fixes a day for hearing

the appellant or his pleader, and following therimeg it may dismiss the appeal without
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calling on the respondent to appear if it agreeth whe judgment of the subordinate
court. See article 337 of the Cv.Pr.C This procedisr analogous to dismissing a
statement of claim for failure to state a causeaction. Where the appellate court
believes that the appeal is groundless there i®ason to proceed further, and the court

is authorized to dismiss the appeal.

Where the appeal is not entirely dismissed, theellgtp court is to cause the
memorandum of appeal to be served on the respanBlent day for the appeal and
summon the respondent to appear, advising himithea does not appear, the appeal
will, nonetheless, be heard See article 338 of GwePr.C. The respondent must be

allowed sufficient time to prepare his reply andppear and be heard.

On the day of the appeal, the appellant is to laechirst since he has the burden of proof
on the appeal. If he has not made out a casejusfifurther argument, the court may
dismiss the appeal at that time. If the court dugsdismiss the appeal, the respondent is
then heard in rebuttal, and the appellant is edtito reply. The court may, however,
require the respondent to submit a written replyh® memorandum of appeal and the

appellant to submit a written counter-reply. Seklar339 of the Cv.Pr.C

2.Framing of Issues

If, during hearing the appeal, the appellate coaricludes that the subordinate court has
omitted to frame or try an issue or to determing qumestion of fact which is necessary
for the decision of the suit on the merits, theaigpe court may frame those issues and
refer them to the subordinate court, which is tetthe evidence on those issues. The
subordinate court does not review its decisiorhm ¢ase; it merely takes the evidence,
makes findings, and submits the evidence and fgqtinthe appellate courgee article
343 of the Cv.Pr.C. After they have been submittee, appellate court proceeds to
determine the appeal. By employing this procedtine, appellate court avoids the

necessity of taking such evidence itself.
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3.Additional Evidence

The most difficult question relating to the procesito be followed on appeal is whether
the appellate court should allow additional evidete be produced. The general rule is
that the parties are not permitted to produce swatlence. All issues must be raised at

the trial so that the court can render a final judgt on the merits.

However, there are three situations where the dioicbon of new evidence on appeal is
authorized. These are where:

1. the subordinate court refused to admit evidencedhght to have been admitted;

2. the appellate court requires and document to @pmwitness to be examined to

enable it to pronounce judgment; or

3. there is ‘substantial cause,’ justifying the pradlue of the evidence. See article
3450f the Cv.Pr.C

We will consider each of these situations separatel

4. Review of Findings of Fact

Basically, there are two approaches on this isghe.first approach is, that the appellate
court will be dependent on the findings of fact ey the subordinate court. The other
approach is, the appellate court may determineherfindings of facts. In Ethiopia, the
appellate court is not bound to accept all finding$act made by the subordinate court,
and there are no express provisions of the Codendeaith the effect that is to be given

to such findings.

However, if the appeal is not to be a retrial & tase, it follows that to some extent, the
appellate court must accept the subordinate cofintiings of fact. Ordinarily the
appellate court will not have heard the witnessesraust base its decision on the record
and any documentary evidence. This factor is ai@rone in determining the extent to
which the appellate court should be bound by thelifigs of fact made by the
subordinate court.
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Where the evidence is essentially undisputed, Idhalevidence consists of documents,
the question is what inferences should be drawm ftieat evidence, and the appellate

court is in as good a position to draw those infees as the subordinate court.

Where the evidence is primarily oral, and the denislepends on the court's resolution
of conflicting oral testimony, the findings of factade by the subordinate court should
not ordinarily be disturbed. But where the findimgst on written evidence or undisputed
oral evidence and the question is what inferentedl sirawn from the evidence, the

appellate court is in as good position to draw ¢hogerences and should not be bound by

the findings of the subordinate court.

The more difficult case is where the finding depend both written and oral evidence.
The following guides may be suggested. Where théeece supporting the finding is
primarily oral and involves the resolution of cactihg oral testimony, the finding of the
subordinate court should ordinarily be acceptedehhe issue was decided entirely on
the basis of written evidence, it may be reviewdty oy the appellate court.

Where, although there was conflicting oral testijmahappears that the written evidence
or undisputed oral evidence was such as clearbutaeigh the disputed oral evidence,
the appellate court can disregard the findingsghtlof the written or undisputed oral
evidence. The point is that the appellate courhoaretry the case. Where, as happens so
often, there is conflicting oral testimony, theding will depend on an assessment of the
credibility of the witnesses. In such a case thdimg of the subordinate court should be
accepted by the appellate court, since that cauit ithe best position to determine
matters of credibility.
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3.2.6 Judgment on Appeal
1. Reversal for substantial error

After the appellate court has heard the partigbar pleaders and has rented to such part
of the proceedings, e.g., the record, as is coreideecessary, it pronounces judgment.
The judgment may confirm, vary or reverse the deareorder from which the appeal is
taken. . See article 348 of the Cv.Pr.C

In considering whether the decree should be redessevaried as a result of an error
committed by the trial court, it is important totelenine whether the error amounts to
what is called a procedural irregularity. If theogris such as to amount to a mere
irregularity, the Code directs the appellate caartorrect it, but also provides that the
decree may not be reversed on that ground. . Sele&11 of the Cv.Pr.C It follows that
the decree should only be reversed or varied if $hbordinate court committed

"substantial error," which affected its decision.

Illustration;

Suppose the statement of claim was not signedépldintiff, in violation
of Art. 93. Despite the objections of the defendahe court never
required him to sign it. Obviously, this error does necessitate a reversal

of the decree, and the appellate court may cothecirregularity.

The same would be true as regards an erroneousyrah the question of joinder of
parties.

Suppose that the court permitted two plaintiffs sdnglaims did not arise
from the same transaction to join, over the obgetiof the defendant.
The case proceeded to trial, and it does not agghaathe defendant was
prejudiced by the court's having heard the twont$aitogether. Even
though an error was committed, it did not affee Hubstantial rights of

the defendant and does not require a reversal.
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It is only where the error substantially prejudicdte unsuccessful party that the
judgment will be reversed or varied. Where procabarrors have been committed, the
decree is not to be reversed unless the errors sumte as to prevent a valid judgment
from being given. In such a case the appellatetdsudirected to quash the proceedings

and order a retrial.

The point to stress is that a decree should besedgdbecause of procedural errors only
where those errors affected the power of the ¢oakt to hear the case or denied a party a
fair trial. Such errors prevent a valid judgmeiainfrbeing given, not be construed to have

this effect, and even though committed, shouldrestlt in a reversal.

2 .Remand

One of the powers of the appellate court is to rahtae suit to the trial court. Remand is
a legal term which has two related but distinctgesa Its sourse is from the Latie and
mandare literally "to order.” It evolved in Late Latin tsemandare or "to send back
word." It appears in Middle French asmanderand in Middle English aremaunden
both with essentially the same meaning, send back. Remand is, therefore, an action
by an appellate court in which it remands, or sdrais, a case to the trial court or lower

appellate court for action

When an appellate court sends an appealed casdd#uek trial court for further action,
the case is said to be remanded. This usually msppéhe trial judge has made an error,
which requires a new trial or hearing. For examplsume that a trial court refuses to
allow a party to introduce certain evidence (betigvit to be inadmissible). If the
appellate court decides that the evidence shoulge Heeen admitted and that the
exclusion of the evidence was prejudicial to thetypaffering it, the appellate court

would likely remand the case for new trial and ortie evidence introduced.
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According to article 341 of the Ci.Pr.C. of Ethiapthe appellate court may, if it thinks

fit, remand the case and may direct which issuelf ba tried on remand. This happens if
the subordinate court disposed of the case onlangnary point and its decision on that

point is reversed by the appellate court. It isdose the decision was on a preliminary
point and the substantive issues in the case haivgen determined. On the other hand,
the appellate court may try those issues itseliyich case the parties will present their
evidence to the appellate court.

For example, suppose the subordinate court disthigeesuit on the ground that it was
barred by limitation. The appellate court conclutiest the decision on the question of
limitation was erroneous and reverses. The mefitth® case remain to be tried. The
appellate court may, if it thinks fit, remand these and may direct which issues shall be
tried on remand. Or it may try those issues itgalfwhich case the parties will present

their evidence to the appellate court.

For these purposes "preliminary point" should bestmed to mean not only objections
not going to the merits, but any issue which reedex decision on some remaining issue

unnecessary.

Therefore, before the appellate court ordering rem#& must have concluded that the
decision on preliminary point should be reversed.must also conclude that the

disposition of the case ,as a result of the detisiothe preliminary point, was erroneous.

3. Powers of Appellate Court

The appellate court is given broad powers with eespo its disposition of case. Where
the evidence on the record is sufficient to enabke appellate court to pronounce
judgment, it may, after resettling the issues, etessary, finally determine the case
notwithstanding that its decision proceeds on &uiht basis than to decision of the

subordinate court. . See article 342 of the Cv.Pr.C
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The appellate court may pass any decree or ordechvought to have been made by the
subordinate court and may make any order or ddbigethe case may require. It does
not matter that such order was not requested hgretarty. In this connection, reference
should be made to the court's power under Art. A@(5o0in as a respondent any person
who was a party to the original proceedings, bub wias not a party to the appeal. The

court may join him as respondent and issue a decresder affecting him.
lllustration

A sues B and C, claiming that one or the otheralslé to him. He obtains a
decree against B, but not C. B appeals, joininghd @ as respondents. The
appellate court finds that B is not liable to At is. It will reverse the

decree as to B and can issue a decree in favoragiafst C.

The only limitation on the power of the appellatei to issue a decree is that it cannot
take away from a party relief which he was grargdhe subordinate court and which is

not challenged on appeal nor inconsistent witHfithed decree to be rendered.

Finally, the court may reverse or vary the decreiavor of a person who is not a party to
the appeal. Where there is more than one plaintifiefendant and the decree appealed
from proceeds on a ground common to all plaintdfsdefendants, any one of the
plaintiffs or defendants may appeal from the whadéeree, and if the appellate court
finds that the decree should be reversed or vaitiathy do so in favor of all plaintiffs or
defendants, even though some were not partieset@pipeal. The test is whether the

decree appealed from proceeded on a ground conoradh t

Therefore the broad powers of the appellate court shouldagdnbe kept in mind. The
decision of the appellate court should disposéhefdase in all its aspects, and the final
decree should conclude the litigation once andaforThis is true even multiple parties
are involved, and the Code gives the appellatetdber power to settle the rights and

liabilities of all parties to the controversy.
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4. Pronouncing of judgment

The provisions regarding the pronouncing of judgmeiscussed in Chapter Two are
equally applicable to the judgment of the appeltzdart. In addition, there are special
requirements for the giving of a judgment of appé@ahong others, the judgment must
contain the points for determination, i.e. the gus of appeal as set forth in the
memorandum of appeal and the further questionanyf developed by the appellate

court, the decision, and the reasons for the detisi

The appellate court should give its own reasonsdémiding as it has even where it is
confirming the judgment of the subordinate courtisipoor practice to confirm on the
basis of the reasons set forth in the judgment frdnch the appeal is taken, unless they
are discussed in the opinion of the appellate coMiiere the decree is varied or reversed,
the judgment of the appellate court must specify talief to which the appellant is
entitled.

As with the judgment of the subordinate court,dberative part of the judgment must be
reduced to a decree. The decree may specify hovioyamehom the costs incurred in the
suit are to be paid, and this would include boté tiosts in the original suit and on

appeal.

With respect to execution, the appellate court ei#lyer give the necessary direction for
execution itself or may delegate the execution tine subordinate court. See article
183(1) (f) of the Cv.Pr.C. Certified copies oétjudgment or decree or both are to be
furnished to the parties on application. A certifisopy of the judgment and decree also
are to be sent to the court, which passed the degppealed from. There they must file
with the original proceedings in the suit, and atryeof the judgment the appellate court

will be made in the register of civil suits.
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3.2.7 The Second Appeal

When we say second appeal, it is to mean thataih iappeal against the judgment of the
appellate court, whickaried or reversed the judgment appealed from. If the appellate
court confirmed the judgment of the first instance court, althowgha different ground,

a second appeal doest lie. Therefore, to understand the concept, theiegtpdn for

reviewing the judgment of the first instance coigtgonsidered here as first appeal.

The Civil Procedure Code as well as the Federart@establishment Proclamation 25/96
does not contain any specific provision regulating second appeal, and the provisions
applicable to the first appeal are therefore, gereeral proposition, applicable to the second

appeal.

On the second appeal, the party appealing is cereddthe appellant and the party, in
whose favor the previous judgment was varied oensad, is considered the respondent.
The second appeal is to be a review of the deciidhe first appellate court varying the
judgment appealed from and not a review of thesileeiof the trial court. The question
is whether the appellate court commits error inywey or reversing the judgment from
which the appeal was taken. The second appeal gHl@ulimited to that aspect of the

decision of the appellate court varying or revegshre judgment of the first court.

Suppose that the first court found for the plainahd the defendant appealed contending
that the court erred in finding that there was atiaet and in rejecting the defendant's
contention that performance was prevented by far@geure. The appellate court

confirms the finding that there was a contract, dusgtains the defendant's contention that
performance was prevented by force majeure. Thiatffaappeals from the decision

reversing the judgment in his favor. Since thesien as to the existence of the contract
was confirmed by the appellate court, the defendantld not be able to cross-appeal,

contending that the appellate court erred in camfig that decision.
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3.2.8 Restitution

As we saw, the taking of an appeal does not presesmtution of the decree unless a stay
is ordered for sufficient cause. It may be, thémt the judgment in favor of one party
will have been executed, and, on appeal, that jesgmvill have been reversed. In such a
case the successful appellant is entitled to vestit, and he must make his application
for restitution in the court of first instance. Tr@urt must cause such restitution to be
made, as will, so far as possible, place the mami¢he same position as they would have
occupied but for the decree or part of the deche¢ lhas been varied or reversed. See
article 349 of the Cv.Pr.C

In order to effect such restitution, the court nmagke any order, including one for the
refund of costs and for the payment of interestpalges, compensation and mesne
profits, which a party is entitled to as a restlthe variation or reversal. However, where
the appellate court has required the respondepbs$b security for restitution, it would
seem that the application for restitution shouldriz@e to the appellate court. In all other
cases, it is to be made to the court of first imsta It has been held elsewhere that the
decision of the court on the application for resiitn is appealable, and since the Code
contains nothing to the contrary, we may assumeithéll be appealable in Ethiopia as

well.

3.3 Revision in Court of Cassation

You know that currently we do have two differentidostructures in Ethiopia. That is at
Federal and State levels. According to Art. 80 &1)2) of the Federal Constitution of
Ethiopia, the Federal Supreme Court and the Stapeete Courts have the highest and
final judicial power over Federal and State maftezspectively. Besides, sub 3(a) of the
same Article empowered the Federal Supreme Cowxeccisepower of Cassatioover
any final court decision containing a basic errolaw.. The State Supreme Court also has
given the same power on State matters by Artic(b)38f the Constitution.
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Question Do you think that the power of Federal Supremer€Cextends to exercise its
power of Cassation over cases that are State subpgter? Should the State

Supreme Court have power to exercise its courtass@tion?

We can see different views forwarded on this iss/eile some said that the Federal
Supreme Court should not have the power to exeitsseourt of cassation over state
matters. For their argument, they cite the corstimal provision which indicates that the

State Supreme Court has thighest and final judicial power on state matters

The other argument which strongly suggests theceseerof power of Cassation by
Federal Supreme Court against State matters alse lia argument on the same
constitutional provision which states that “the &ed Supreme Court has a power of
cassatiorover any final court decision...”; by broadly interpreting its meaning which
includes the decision of the court of cassatiothefState Supreme Court.

If we look at the Federal Proclamation no. 454/2@0%o, it clearly defines that the
decision made by the Federal Supreme Court ongssutaw has a binding effect not
only on Federal matters but also on State maffdiis.indicates that the Federal Supreme
Court has a power to exercise its court of Cassatien on cases that are purely State
matters.

In court of cassation both at Federal and Statet€oa party may take an application for
revision in Court of Cassation, only after he/slas kxhausted all his rights of appeal.
More over, unlike the appellate court, the courtagsation only reviewed the decision of
the lower courts if it has aerror of law, not error of fact. The parties to the court of
cassation are named as “applicant,” the one whmsleeviewing of the judgment of the

lower court, and “respondent,” the other litigaatty.

When we go to the procedure to be followed: altipuge Code does not so specify,

presumably there is a hearing on the petition, tarslhearing would be held before the
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court of cassation. If the court believes thatghgtion is without merit, it will dismiss it.
If it believes that it should be granted, the cairtassation declares the petition admitted

and gives notice to the respondent by the methedqusly discussed.

The court of cassation then, upon appearance gighees, on the date which is fixed by
on summon already served to the respondent, gigecehto the parties to argue orally.
Finally, the court will render judgment on the issBy its decision the court may

confirm, vary or reverse the decision of the loweurt decision.
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CHAPTER FOUR
EXECUTION OF DECREES

So far we have discussed the proceedings onidiedurt as well as the procedures to
be followed to review the judgment rendered byltveer court. However, once the court
has rendered the judgment, there will be a bermeficdf the decision as opposed to the
one who is affected by the decision of the courdthBparties have different interests
following the judgment. While the judgment debtoiskes to review the judgment by
way of appeal, if there is such possibility, thegment creditor becomes interested to

execute the judgment, if there is some thing texexuted.

Generally, ‘execution’ may be defined as the predag which adecree the operative
part of the judgment, is enforced against a pemsbo has failed to comply with its
terms. Normally, the decree includes a clear otHat the party against whom it is
rendered shall do or refrain from doing somethinghall pay a definite sum of money or
shall deliver a particular thing or shall surrenderestore immovable property. It is such

order that is enforced in the execution proceedings

For that purpose, this chapter will be interestediscussing briefly on three important
points, namely, jurisdiction in execution, proceslur execution, and attachment and sale

of property.

4.1. Jurisdiction in Execution

It is important to remember that execution is esaliy a separate proceeding. A decree
can be executed either by the good will of the jundgt debtor or by the order of the
court. In most of the time, the judgment debton@ willing enough to execute the

decree. For that purpose the role of the courkézate the will be vital.
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As you remember, if a person decided to institutase in court of law, the first thing

that such person should identify is which court &iggrisdiction to see and determine the
issue. Like wiseif the beneficiary is interested in executing arde, he has to appeal to
that effect to the court, which has jurisdiction.

Normally, the court, which passed the decree, hasisdiction to execute such decree.
However, in certain circumstances, it may be tramefl for execution to another court.
Following we will see the procedure to be followeduch cases.

4.1.1 Transfer for Execution

Ordinarily, the court which rendered the decre¢oowhom execution was delegated by
the appellate court or referred by the court osatien will execute it. But if execution
by that court is not feasible, the court may, ugsnown motion or application of the
decree-holder, send the decree to another coueiigution.

Per article 372 of Cv.Pr.C, such transfer is autleorwhere:

1. the judgment-debtor resides, carries on businegsemonally works for
gain within the local limits of the jurisdiction @nother court, to which

the decree is sent for execution (the transfereet);o

2. the judgment-debtor has sufficient property tos$gtine decree within the
local limits of the jurisdiction of the transferee court, but mothin such
limits of the transferring court;

3. the decree directs the sale or delivery of immowgtmoperty situated

within the local limits of the jurisdiction of theansferee court; or

4. the court which passed the decree considers, fpro#lrer reason to be
recorded, that the decree should be executed blyahsferee court. Such
a transfer is not mandatory, and the court whicésed the decree may

execute it itself even in the circumstances justussed.
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Therefore, if the court, which has a jurisdictionetxecute a judgment, decided to transfer
its power to any other court, based on the abowelitions, it shall send a copy of the
decree, a certificate stating that “satisfactiontitd decree has not been obtained by
execution within its jurisdiction, or the extent jgdrtial satisfaction.” See article 372 of
Cv.Pr.C. Such transfer may be made without nobdfé¢ judgment-debtor, since he will

be notified of the execution proceedings by thadfaree court.

Question Do you think that the court, which has no loaaiigdiction, can execute a

judgment? Explain.

Since the lack of local jurisdiction is waived btrraised and does not constitute grounds
for reversal on appeal unless it has caused ingigtne transferee court should not refuse
to execute the decree on that ground. So toogitiétree is clearly illegal, it would seem
that the transferee court should be able to refieseexecute it. Except in these

circumstances, the transferee court should exe¢leatdecree without further inquiry.

Other important thing that we should raise at 8iege is, the transferee court cannot
alter, vary or add to the terms of the decree. dilg exception is where the decree is
ambiguous. In such a case, the transferee courtesarve the ambiguity. Therefore, if

the decree has been appealed and modified by pgetlate court, the transferee court can

execute it as modified by the appellate court. 8g&ele 374 of Cv.Pr.C

Hence, if the transferee court is directed to eteethe decree, and in doing so, it has the
same powers as if it had passed the decree itsedtains the power to execute the
decree notwithstanding that an appeal has been fat the judgment in the suit. But
as an exception, the transferee court may notfeatise decree for execution to still

another court.
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In general, the Code provides a convenient proeedyr which the decree may be
executed by another court. The court to which therek is transferred for execution
must execute the decree as passed and cannotnailtgrat. It can only refuse to execute
the decree if it concludes that the transferringrctacked material jurisdiction to render
it or that the decree is clearly illegal. It canrsatspend execution except to grant a
temporary stay so that, an application for a staylwe made to the transferring court. It is
bound by any order passed by the transferring caithough it may deal with property
as to which it has issued an order of execution.

4.1.2. Powers of the Court upon Execution

The court can not execute a decree simply becdusasia jurisdiction to that effect.

Hence, an application by the decree-holder to thertcwhich issued the decree is
important. However, once an application is made dbert executing the decree has
complete control over the proceedings, and all ipes arising between the parties in the
suit in which the decree was passed concerningxbeution, discharge or satisfaction of

the decree must be determined by that court antynatseparate suit.

It is very important to remember that the procegslim execution are analogous to a suit
on the original claim. Just as all questions reato a suit must be raised at that time, all
guestions concerning the execution, discharget@faetion of the decree must be raised
before the court executing the decree and not lsgpmarate suit. See article 375 of
Cv.Pr.C.

Any question concerning the execution, dischargsatisfaction of the decree must be
broadly construed in order to effectuate the pupafsthe rule. A compromise intended
to govern the liability of the judgment-debtor undlee decree and to affect the time and
manner of enforcement can be recorded and enfancedr this rule, and a separate suit

cannot be brought on the compromise agreement.
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Following are some other examples of questions tagt be raised before the court
executing the decree:

1. Claim of compensation for damage caused by thenpesd-debtor to property

prior to surrendering possession;

2. Claim by the judgment-debtor that the decree-hotdek in execution property
not included in the decree or in excess of theadecr

3. Claim for refund or deficiency following executi@m mortgaged property where
an error in the amount of mortgage is subsequelilyovered.

It does not apply to questions concerning the dedtself or matters unrelated to

execution.

The decision of the court on execution is subjedgpeal, but if no appeal is taken, the
proceedings are final, and what happened in thoseepdings cannot furnish the basis

for a separate suit between the parties.

Finally, where a suit by the judgment-debtor agaihe decree-holder is pending in any
court, the court which issued the decree may, ch s&rms as to security or otherwise as
it thinks fit, stay the execution of the decreeilutite pending suit has been decided.
Therefore, the court is given the discretion toy st&ecution until the pending suit has
been decided. See article 377 of Cv.Pr.C. Notethiebther suit may be pending in any
court and need not be pending in the court whished the decree. However, only the
court, which issued the decree, may stay execuérecution may not be stayed by the

court in which the other suit was filed.

4.2 Proceedingsin Execution

Once an application for execution is instituteas tourt that executes the judgment has

to apply certain procedure. Following we are gdimgeal on those proceedings.
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4.2.1 Application for Execution
1. General provisions

As we have repeatedly saying an application focetien is the first step to proceeding
for execution, in case the decree is not satidfigdhe judgment-debtor. Note that he
does not file a separate suit and that the gepeoalsions applicable to the institution of
suits are not applicable to proceedings in exenutlo a sense the proceedings in
execution are a continuance of the original suit| he original suit is not finally closed

until the decree is satisfied.

There is no fixed time stated for application. Bwé application may be made as soon as
the judgment-debtor is in default. If he has bearmgtime to satisfy the decree, the

application may be made when the time has passe#tbuwtithe decree's having been

satisfied; otherwise, it may be made upon the pgssf the decree. See article 378 of

Cv.Pr.C.

The application must contain the following informoat
1. the number of the suit;
2. the names of the parties;
3. the date of the decree;
4. whether an appeal has been preferred;

5. what payment or other adjustment, if any, has beeade

subsequently to the decree;

6. whether any previous applications for executionehéeen made,

and if so, the dates and results of the applicatjon

7. the amount due upon the decree, with interdsiny, or other

relief granted, together with the particulars ofyarross-decree,
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whether passed before or after the date of theedespught to be
executed;

8. the amount of costs awarded, if any;
9. the name ofthe person against whom execusiorsought; and

10. The mode in which the assistance of the courtgsired.

The application shall be in writing and signed amglified in the same manner as a

pleading, and a certified copy of the decree sotmgbe executed shall be annexed.

Where the application seeks the attachment of mevaboperty belonging to the
judgment-debtor, it shall be accompanied by anntg of the property containing a
reasonable description of the same. See articl€&l389Cv.Pr.C.

Where the application seeks the attachment of inaiblevproperty, it shall contain a
description of the property in accordance with &25(2) of the Civil Procedure Code
and a specification of the judgment-debtor's irgeri@ such property to the extent
believed or ascertained by the applicant. If sudescription is lacking, the application
should be returned to the applicant with directiomgurnish the description within a
prescribed period of time. See article 379(2) offE\C.

Question What do you think the effect of failure to complth the formal requirements
of application for execution be?

2. Application by holders of joint decrees

A decree may some time benefit more than one peisosuch cases, any one of the
beneficiaries may apply for the execution of theolehdecree for the benefit of all, or
where one has died for the benefit of the survivamid the legal representative of the
deceased. See article 380(1) of Cv.Pr.C.
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However, we have to make sure that the decree iespne condition to the contrary.
Where the court sees sufficient cause for allowheydecree to be so executed, it shall
make such order as it deems necessary for progettim interests of the persons who

have not joined in the application. See article(2B0f Cv.Pr.C.

If there are several parties, so that a represeatatass suit may have been justified
under Civ. Pro. C., Art. 38, one holder of the fotlecree should be able to file the
application on behalf of the others. Or, if onetloé decree-holders is outside of the

jurisdiction, the other should be able to applydaecution.

3.Application by transferees

A right may be transferred to any other persordftierent reasons and at different times.
Such transfer could be made by the operation of ¢ewby agreement of parties.
Accordingly, if a decree is transferred by assignime writing or by operation of law,
the transferee may apply for execution. Once thficgiion is granted the decree may be
executed in the same manner and subject to the camaions as if the application were

made by the original decree-holder. See article (381 of Cv.Pr.C.

Where the decree has been transferred by assignamehtthe assignee applies for
execution, notice of the application shall be giverthe original decree-holder and the
judgment-debtor; the decree shall not be executéitithe court has heard any objection
either may have to its execution. See article 38df3Cv.Pr.C. The purpose of such
notice is to permit the raising of defences to exiea by the assignee, e.g., the assignee
did not satisfy his agreement with the assignortre judgment-debtor to pay the
assignor. Note that such notice is not necessagravthe transfer has been made by

operation of law.

A transfer of the decree by operation of law mageain any of the following ways:

1. the decree-holder has died, and the decree hasdolgslevolution, succession,
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2. the decree-holder has become insolvent, and threeldas passed to the assignee

or receiver;

3. a judgment has been entered against the decreerhaldainother suit, and the

decree has been transferred in execution proceediejnst him.

Where a decree for the payment of money against dwaonore persons has been
transferred to one of them, either by assignmenbpmration of law, the transferee
judgment-debtor cannot execute the decree agamestother judgment-debtor. The
purpose of this rule is to force the transfereegyment-debtor to proceed against his co-
debtors by way of a suit for contribution, whichdsnsidered an a more appropriate

procedure.

4. Application against sureties and representatives

Basically the judgment debtor has a responsiltititgxecute the judgment. But this is not
the case all the time. There are time which thgnueht debtor could not do so. One of
those reasons could be death of the individual. ré/ttee judgment-debtor dies before the
decree has been fully satisfied, the decree-hatdsr apply to the court, which passed it
for execution against the legal representativehefdeceased judgment-debtor. See Art.
383 of the Ci.Pr.C.

Where any person has become liable as suretyhéexecution of a decree or any part
thereof; for the restitution of any property takienexecution of a decree; or for the
payment of any money or the fulfillment of any cdiwh imposed on any person, under
an order of the court in proceeding consequentetiterthe decree or order may be
executed against him to the extent to which heréiadered himself personally liable and
he shall be deemed to be a party within the meaafngrt. 375, provided that such

notice as the court in each case thinks suffigsatl be given to him.
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4.2.2 Limitation

We may now consider the matter of limitation. Th&ilCProcedure Code does not

specify a period in which the first applicationéwecute the decree must be filed. Since
the decree creates an obligation for the benefihefdecree-holder, the ordinary period
of limitation for the enforcement of obligationshieh is ten years, should be applicable,
and if the application is filed more than ten yedter the date of the decree sought to be

executed, it should be barred by limitation.

The Code does provide a period of limitation fosexond application, and all matters
relating to a second application are governed bydbde. Per article 384 of the Cv.Pr C,
once an application to execute a decree, otherdhangranting an injunction, has been
made, no fresh application may be entertained #feeexpiration of ten years from

1. the date of the decree sought to be executed, or

2. where the decree or any subsequent order direetpaiiment of money or the
delivery of property to be 'made at a certain datat recurring periods, the date
of the default.

There is no restriction on the number of applig&tiohat the decree-holder may make
within the ten years period. However, where oneliegion has been ejected and a
subsequent application raises the same questiodisl &ise rejected one e.g., the decree-
holder seeks to execute on property that was d=tlar be exempt from execution, the
court may reject the application on the ground thatquestions raised in the application
have been decided previously.

Question Does second or third application of the executbrthe judgment terminate

the running of period of limitation?

133



4.2.3. Process of Execution
5. Receipt of application and examination of thegjment-debtor

We hope you try to answer the question here abdvehws related with the effect of

failure to comply the formal requirements of theplagation for execution. If these

conditions have not been complied with, the coussinreject the application; or if the
defect can be remedied, it must allow the applitarto so on such terms as it shall fix.
Any amendment so made shall be dated and signedhdypresiding judge. The

application is then deemed to be one in accordantethe law, and the amendment
relates back to the time when the application wagrally filed. See article 385 of the

Cv.pr.C

Where the application for execution is admitte@, $ame procedure as to the summoning
of the defendant in the trial court will be applie@., a copy is served on the judgment-
debtor together with a summons requiring him toespefore the court on a day fixed
in the summons to show causes why the decree shmildbe executed. Once the
judgment debtor appears before the court, the pdiog is oral one. The judgment
debtor is not allowed to bring any written respaadhe application. See article 386(1)
and (2) of the Cv.Pr.C

If the judgment-debtor does not appear, the coutérs the decree to be executed and
issues process for such executionaddition, where the application made for exewuti

of a decree for the payment of money, the courttrouder the judgment-debtor to be
arrested and brought before the court for the mem®ing examined as to his means. See
article 386(3) and (4) of the Cv.Pr.C

When the judgment-debtor appears, he may make tabjeto the execution of the
decree, and the court will consider his objectind mmake an appropriate order. The court
would dismiss the application if it finds the dexrbas been satisfied, or that the

application is barred by limitation or is otherwisigjectionable.
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Where the court considers that the judgment-detides not have the means to pay the
amount due, it may not issue any process for ei@tulhe burden should be on the

decree-holder to persuade the court that the judgohebtor has sufficient means. If the

court cannot issue process because it considershingudgment-debtor cannot pay the

amount due, it should not dismiss the applicatlmcause it may issue process at any
subsequent time on being satisfied that the judd¢raeltor has a means to pay such
amount.

In the event that the judgment-debtor has not sheausesvhy the decree should not be
executed, the court will issue process for exeoutibthe decree in such manner as the
nature of the relief granted may require.

Per article 389 of the Cv.Pr.C, in addition to isguprocess for execution, the court is
authorized to order the detention of the judgmestitdr as a means of forcing him to

comply with the decree It may issue such an omléwo situations:

1 if the court concludes that prior to the time whée application for
execution was filed, the judgment-debtor is in &ifion to satisfy the
decree and willfully failes to do so, i.e., he ithd means to satisfy the
judgment or the ability to perform the required, ambd there was no
excuse for his failing to do so; or

2 If, after the court has examined the judgment-deliml ordered him to

comply with the decree, he refuse without goodsedon do so.

In either case the court may order his arrest gifidanot already under arrest) and his

detention in a civil prison for a period not texceed six months.
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6. Execution of decrees for the payment of money

The Code specifically directs how various kindsle€rees are to be executed. A decree
for the payment of money, including a decree fer phyment of money as an alternative
to some other relief, may be executed by #ttachmentand sale of the judgment-
debtor's property. See article 394 of the Cv.Pr .C

The property attached may be movable or immovatbid, there is no requirement that
the decree-holder first proceed against movabl@etyg. The value of the property
attached must be, as nearlymagy be, correspond ant with the amount due under th
decree.

The money payable under the decree may be paicaud whose duty is to execute the
decree or to the decree-holder out of court orretise as the court which passed the
decree may direct. See article 395 of the Cv.Pr.C

7.Execution of cross-decrees

It may be that an application is made by a decdden against the judgment-debtor for
execution of a decree for the payment of moneyhatdame time that the judgment-
debtor has applied for execution of a decree ferpdlyment of money against the decree-
holder, which was obtained in a separate suit. Sbhowe it is similar to counter claim

brought by the defendant when the plaintiff ind&ta case against him.

Where both parties have made such applications, dieerees are called cross-decrees,
and the execution of such decrees is governed bgiaprules. In order for the rules

relating to cross-decrees to apply, the followingditions must be satisfied:

1. Both decree-holders must make application to theesaourt for execution of

their decrees;

2. The decrees must be obtained in separate suits;
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3. Both decrees must be for the payment of definitessaf money;

4. The parties must be the same in the sense thateitree-holder in one of the

suits was the judgment-debtor in the other suit e parties were involved in

both suits in the same capacities; and

. Both decrees are capable of execution at the sameebly the court. The holder of
a decree passed against several persons jointlgevsiially may also treat it as a

cross-decree in relation to a decree passed adgamssingly in favor of one or

more of such persons.

lllustration

Where A has a judgment against B for Eth. $ 1,00tioed on a debt
owed by B to him; and B has a judgment against iAEih. $2,000 on a
debt owed to him by A and both apply for executibhe court must treat
the decrees as cross-decrees and apply the spat@al as to their

execution.

Decrees may also be treated as cross-decrees Wigesssignee of a decree assumed

judgment-debts due by the assignor to the judgrdehter or where the judgment-debtor

himself holds a decree against the assignee. 8ele &97(2) of the Cv.Pr.C

Illustration

Suppose that A holds a decree against B and B leoltkcree against A
Passed in a separate suit in the same court. ignadsis decree against B
to C. When C seeks to enforce that decree againBisRlecree against A
is not considered a cross-decree, since it rung against A and not

against C.
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However, if C assumed A's obligations under theekebeld by B against
A, both decrees are cross-decrees, since, in effectow has a decree

against B and B has a decree against C.

Hopefully, you have now clear understanding of wbanstitute cross-decrees. mean
Therefore, the next issue that needs to be answenetiat rules should be applied for

execution of such issues. In such a case, thenfmigprules will be applicable.

» If the sums due under both decrees are equal,aie enters satisfaction upon

both decrees.

» Where the sums are unequal, execution may be takeonly by the holder of the
decree for the larger sum and for only so mucteasms after deducting the

smaller sum.

Note that the provisions for execution of crossrdes are necessarily limited to the
situation where both decrees were issued by thes samart. Since an application for
execution must be made to the court, which isstied court would not be capable of
execution a decree that had been passed by aratherand, therefore, could not apply

those provisions.

However, these days there is specialization of Ihencespecially in Federal Courts.
There are benches that assigned to entertain omgrtain kind of cases. There are
benches established only to the execution of juddreatered by different courts. In
Federal Courts, two benches in Lideta and Aradasidiv established only to the
execution of judgment entered by different couApplication of the execution of
judgment is fully the responsibility of these beesh The court that has given the
judgment does not entertain the execution of tdgnuent it has entered. Therefore, there
is a chance, at least in Federal Court Structuvkdiis Ababa, for the application of the

execution of joint decree that entered by differ@mnirts.
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8.Execution of other decrees

A decree for recovery of specific movable propemtya share of such property is to be
executed by the seizure of the property or shageetti and the delivery to the decree-
holder or such person as he appoints to receivreetiglon his behalf. See article 399 of
the Cv.Pr.C.

However, this rule is applicable only to propertythe possession of the judgment-
debtor. If the property is in the possession of sone else, the decree-holder must
proceed to attach that property. This is so thatghrson in possession may have the
opportunity to raise an objection to the attachment

In the case of a decree for the delivery of immdwagiroperty, possession is to be

delivered by the execution officer to the decrekloor such person as he may appoint
to receive delivery on his behalf. The executioiicef may remove or open any lock or

bolt or break open any door or do any other acessary for putting the decree-holder in
possession. See article 402 of the Cv.Pr.C

Where the decree is for the joint possession ofawable property, physical possession
is not delivered. Instead, a copy of the decreadfiged in some conspicuous part of the
property and the substance of the decree is pmethiby beat of drum of some other
customary mode. Presumably, the judgment-debtdrtheh permit the decree-holder to
enter into possession peaceably. If the judgmebtederesists the possession of the
decree-holder, the decree-holder may obtain thestasse of the court against such
resistance. See article 402 (2) of the Cv.Pr.C

The court, instead of ordering such attachmentsahel may order the arrest or detention
of the judgment-debtor if he is not already undeest in the civil prison. But, the
maximum period of detention should not exceed sontims. (See Article 389 of the
Cv.Pr.C)
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It may also direct that the act required to be dsimal be done, as far as practicable, by
the decree-holder or some other person appointethdycourt, at the expense of the
judgment-debtor; when the act is done, the costsriad will be determined by the court

and may be recovered as though they were includédteidecree.

Question What if the judgment debtor fails to execute tiezree within the detention
period and the court understands that same reags®s after he is released

from detention? Could the court order second &@ré#ty? /Why not?

4.3. Attachment and Sale

Under this section, we will deal with the most impat part of the execution process i.e.,
attachment and sale of the property of the judgrdebtor to satisfy the decree. This part
is important because, the best remedy for the jahgrholder to secure its decree is to

attach the judgment debtor’s property and salerittfe satisfaction of the decree.

Most decrees are for the payment of money, andishiee primary method by which
such decrees are executed. Although coercive metagainst the judgment-debtor may
be employed, it is only by attachment and saletthetourt can guarantee satisfaction to
the decree-holder. Attachment must also be usedfeat delivery of movable property
put in the possession of the judgment-debtor arabtain an undivided share in movable

property for the decree-holder.

Moreover, where the decree directs an inquiry aetd or mesne profits or any other
matter, the property of the judgment-debtor maytv@ched as in the case of a decree for
the payment of money before the exact amount daebkan ascertained. However, for
the most part, attachment and sale will involve dagisfaction of a decree for the
payment of money.
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Accordingly, there are a number of things that sesuaswer to apply the attachment and
sale of the property of the judgment debtor. Amtvese, identifying the property, which
is subject to attachment, the process on how attachof property is being performed,
the process of selling the property attached ahdratlternative methods related to it,

and any other measure, which the decree orderdevilelt out under this section.

4.3.1. Methods of and Objectionsto Attachment
9.Methods of attachment

You will recall that when the decree-holder filds application for execution, he must
indicate whether he wishes the decree to be exgdwyethe attachment and sale of
property, and if he does, the application for dttaent must be accompanied by certain
particulars. Note also that the application foaeliment must be for the attachment of
specificproperty, and the Code contains directions as to how vartgpes of property
are to be attached.

Before considering how property is to be attaclvesl must note that certain property is
exempt from attachment. There is ho minimum amairroperty that the judgment-
debtor can retain but exemptions are made so teatjudgment-debtor will not be
deprived of the necessities of life and the oppotyuo earn a livelihood. See article 404

of the Cv.Pr.C. Those properties which are exemfsted attachment are:

1. the necessary wearing-apparel, cooking vesselsat@dedding of the judgment-

debtor and his family;

2. tools, instruments or implements of any kind usgdhe judgment-debtor in his
profession, art or trade;

3. where the judgment-debtor is an agriculturalisthscattle and seed-grain as may,

in the opinion of the court, be necessary to endbim to earn his livelihood;

4. such amount of food and money as may, in the opiofahe court, be necessary

to sustain the judgment-debtor and his family fpeaod of three months;
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5. pensions and alimonies;

6. two-thirds of the judgment-debtor's salary, or vehthre salary does not exceed
Eth.$ 2 per day, and the judgment-debtor has ner dticome, the entire salary;

7. any other property declared by law to be exemphfattachment or sale.

It is clear that the exemptions represent an atteémj@ave the judgment-debtor with the
minimum amount of property that he needs to sulasist to earn a livelihood. On the
whole, relatively little property is exempted froattachment, and it is likely that the

decree-holder will receive some satisfaction degpi¢se exemptions.

We will now consider the specific directions foretlattachment of various kinds of
property. Depending on the nature of the propeantythe person who has control over it,

different methods are to be employed.

In the case of movable property in the possessfothe judgment-debtor, other than
agricultural produce, the attachment is made bysighy seizure of the property; the
execution officer must keep the property in a Salfece and be responsible for its

custody. See article 406 of the Cv.Pr.C

There are different methods of attachment. Hengqeeriding on what is going to be

attached, the appropriate method will be applied.

» Where the goods are stored in a warehouse or sipldae and it is inconvenient
to remove them, an attachment can be effected byinaf the warrant of

attachment to the outer door of the building.
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» Where the property to be attached is agriculturatipce, attachment is made by
the affixing of warrant rather than by physicalzeee. See article 407 of the
Cv.Pr.C

» Where the property to be attached is a debt natreddy a negotiable instrument
or is a debt owed to the judgment-debtor underbaradecree, the attachment is
made by a written order prohibiting the judgmeniptde from recovering the debt
and his debtor from paying him until further ora@éthe court. (This rule does not
include debts secured by a negotiable instrumehictware treated separately;
however, a debt secured by mortgage can be attaciost this rule.) See article
409 (1) of the Cv.Pr.C

» Where the property to be attached is a share ircapgal of a corporation the
attachment is made by a written order prohibiting person in whose name the
share may be, i.e., the judgment-debtor or theopel®lding the share on his
behalf, from transferring the share or receiving dividend, and the corporation

from registering any transfer of the share. Saela409 (2) of the Cv.Pr.C

» Where other movable property or a sum of moneyhégossession of someone
other than the judgment-debtor is to be attacheel,attachment is made by a
written order prohibiting the person in possessim giving it over to the
judgment-debtor. See article 409 (3) of the Cv.Pr.C

» Where the property to be attached consists of theesor interest of the
judgment-debtor in movable property belonging tm laind another as co-owners,
the attachment is made by a notice to the judgrdebter prohibiting him from
transferring the share or interest or charging iamy way. See article 410 of the
Cv.Pr.C
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» Attachment of salary is to be made by an ordeh¢oemployer, directing that the
amount be withheld either on one payment or by hignhstallments. See article
411 of the Cv.Pr.C

» The decree-holder may also attach a negotiableumsint payable to the judg-
ment-debtor or endorsed over to him. In ordeprevent further negotiation of
the instrument, the instrument itself must be skizg the execution officer and
brought into court. Since the person obligateday will insist on the surrender
of the instrument, this procedure also preventgutigment-debtor or anyone else

from receiving payment. See article 412 of the €CP

Here above, we have seen the different methods$taxdthanent. Following also we may
consider the procedure to be followed after theerty has been attached. Per article 415
of the Cv.Pr.C, the attachment is to be withdramty aunder one of the following

circumstances:

1. when the amount decreed with costs and all chaaigdsexpenses resulting

from the attachment of the property have been ipéidcourt; or

2. when satisfaction of the decree is otherwise mdaeugh the court or

certified to the court; or

3. when decree which is the subject of the attachnseset aside or reversed. In
case of immovable property, the withdrawal must greclaimed, if the
judgment-debtor so desires and at his expensbgisame manner as was the

attachment.

Note that the attachment is withdrawn only wheeedmount paid into court satisfies the
amount of the decree. If that amount is subjeatateable distribution, the attachment
should not be withdrawn. Also, the Code says thatattachment "shall be deemed to be
withdrawn.” Upon the satisfaction of any of theearconditions mentioned above, the

attachment is automatically withdrawn, and no ferthction on the part of the court is
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necessary. Any property in the custody of the calmduld then be returned to the

judgment-debtor or the person from whom it wasnake

If, due to the default of the decree-holder, thertes unable to proceed further with the
application for execution after property has betached, it may dismiss the application
or, for sufficient cause, adjourn the proceedingsa tfurther date. If the application is
dismissed, the attachment automatically ceasesteffective. See article 417 of the
Cv.Pr.C

10. Objections to attachment

The most important part of the attachment procedutbat relating to the investigation
of claims to the attached property and objectioaslento the attachment. Property may
not be subject to attachment either because rampted from attachment or because it

is not the property of the judgment-debtor. Sdéielar418 of the Cv.Pr.C

The judgment-debtor may file an objection to theaciment on the ground that the
property is exempted from attachment, and the pectming that the property belongs
to him rather than to the judgment-debtor may prafelaim to it. So too, where a debt
allegedly owing to the judgment-debtor, a sharéécapital of a corporation or property
in the possession of a third party has been atthictiee garnishee, officer of the
corporation or party in possession may file an cipa@ to the attachment or prefer a

claim to the property.

Obviously, only the judgment-debtor can raise thegction that the property is exempted
from attachment, since the exemption is for hisgierBy the same token, the judgment-
debtor should not be able to prefer a claim topteperty on behalf of a third party. He
should notify the third party, who can then fils lswn claim.
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A claim or objection is made by presenting a wnitepplication to the court executing
the decree. Upon receipt of the application, th&tcproceeds to investigate the claim or
objection; where the claimant or objector was npagy to the original suit, he becomes
a party to the proceedings for the purpose of thets hearing his claim or objection,

and is subjected to the power of the court witlpees to examination and the like as if he
were a party. If the court finds that the claim objection was designedly or

unnecessarily delayed, it will not make the invgaion, and the claim is, in effect,

rejected. See article 418(1) of the Cv.Pr.C

After the investigation, if the court is satisfiegdther for the reason stated in the
application or for any other reason, the propestynot subject to attachment. It is to
release the property, wholly or to the extent ihkk fit, from the attachment. If it is
satisfied that the property is subject to attachtiemill disallow the claim or objection.
See article 419 of the Cv.Pr.C. The court is nquned to prepare an opinion with the

order, but it would be good practice to do so.

4.3.2 Saleof property

Once a property has been attached and, in caséjettion, found to be subject to
attachment, the court proceeds to order the saleegbroperty of such portion as may be
necessary to satisfy the amount of the decreetlangroceeds of the sale or a sufficient
portion thereof, will be paid to the decree-hold&hile there are general rules governing
all sales, there are some procedures especiallicaple to the sale of movable property
and other procedures especially applicable to #he sf immovable property. We will
first consider the rules applicable to all salegntthose applicable to the sale of movable

property and finally those applicable to the sdlgmonovable property.
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1. Special Provisionsastothe Sale
A. General rules

Unless otherwise directed, all sales must be cdedulby an officer of the court or a
person appointed for this purpose and made by @abiction. However, the court, after
hearing the decree-holder, may authorize a salprivgte contract at the request of or
with the consent of the judgment-debtor. See ard@2 of the Cv.Pr.C

The decree-holder is to make an application foroater of sale, which must be
accompanied by a statement signed and verifiedamtanner prescribed for the signing
and verification of pleadings and containing, imsohs they are known or can be
ascertained, the matters required to be specifiethe proclamation of sale. For the
purpose of determining such matters, the court swaymon and examine any person
whom it thinks able to supply such information amdy require him to produce any
document in his possession or power; it may algmiap an expert to estimate the value
of the property to be sold. See article 424 ofGhePr.C

Where the sale is to be by public auction, the ttowst cause a proclamation of sale to
be made. The proclamation of sale may be drawnnkp after notice to the decree-
holder and the judgment-debtor must state the &inteplace of sale and must specify as

fairly and accurately as possible the followingomhation:
1. the property to be sold and the estimated valuetifie
2. any encumbrance to which the property is liable;
3. the amount for the recovery of which the salerdered,

4. the terms and conditions of the saled athe manner in which and the

time within the purchase price shall be paid; and

5. all other information which the court considers temni@l for a purchaser to know
in order to judge the nature and value of the eriyp See article 423 of the
Cv.Pr.C
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No sale may take place, without the consent iningibf the judgment-debtor, until at

least 30 days after publication of the proclamatiothe case of immovable property, and
15 days after publication in the case of movabtgperty. See article 426 of the Cv.Pr.C
The only exception is where the property is subjeaecay or is of a kind that must be
stored at a cost in excess of its value. In suskséhe property may be sold immediately

after attachment.

The date is calculated from the time when the aofpthe proclamation is affixed on the

courthouse door or the date of proclamation innéespaper, if this is done, whichever
is later. The purpose of this requirement is teegivospective bidders sufficient time to
be advised of the sale and to decide to bid. Thezethe judgment-debtor may waive the
requirement. However, a sale held before the teneot rendered void, but is treated as
an irregularity. As long as there has been a pnoateon which has been published, the

sale is not void.

The decree-holder may not bid at the sale withoeiwtritten permission of the court, and
a copy of the order granting permission must bemivy the court to the auctioneer. The
purpose of this restriction is to enable the ctmitnpose conditions on the decree-holder
if it" thinks fit. See article 430 of the Cv.Pr.C

At any time before the property is knocked dowmt ls, before the auctioneer hammers
the sale to a close and declares the highesthmrdsdle must be stopped if the debt and
costs, including the costs of the sale, are temderdhe auctioneer or proof is given to

his satisfaction that this amount has been pawltim court which ordered the sale. See
article 427of the Cv.Pr.C. Thus, before the saleompleted, the judgment-debtor can

still save the property by paying the amount ofdkebt and the costs If there is a question
as to whether the amount has been paid into damerauctioneer should stop the bidding
until he has an opportunity to determine 'whethbas been so paid.
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Where the highest bid does not reach a sum equdhdovalue specified in the
proclamation of sale, the property is not to be& sbistead a second sale by auction must
be held after the issuance of a fresh proclamati@tcordance with the prescribed rules.
At the second sale, the highest bid, whatever nt®umt, must be accepted and the
property is sold. See article 428(1) of the C\CPr.

B. Sale of Movable Property

We will now consider the rules specifically appbéato the sale of movable property.

Where the property to be sold is agricultural paajuhe sale is to be held in certain
places. If the produce is a growing crop, the $al® be held on or near the land on
which the crop has grown. If the crop has beerocgathered, it must be held at or near
the threshing floor or place for treading out gramthe like or fodder stack on or in

which it is deposited. See article 4320f the C\CPr.

The following rules govern the delivery and tramsfethe property to the purchaser.

» Where the movable property has actually been sgizedsimply delivered to the

purchaser after the sale.

» Where it is in the possession of some person alfar the judgment-debtor, the
delivery is made by giving notice to that persoahibiting him from delivering

possession of the property to anyone except thehpser.

> In the case of a sale of a share in corporatiolivetyg is effected by a written
order of the court prohibiting the person in whasene the share may be standing
from making any transfer of the share to anyoneepixdhe purchaser, or
receiving payment of any dividend or interest; trder will also prohibit the
manager, secretary or other proper officer fromnping such transfer or

making such payment to anyone except the purchaser.

» Where the execution of a document or the endorsewfethe party in whose
name a negotiable instrument or a share in a catipor stands is required to

transfer such instrument or share, the endorsemantbe made by the execution

149



officer or other officer appointed by the courtaiccordance with the provisions of
Art. 401 (4).

> In the case of any movable property not otherwiswiged for, the court is to

make an order vesting the property in the purchaske purchaser is then

considered as the owner, and the order operatpsoas of ownership, enabling

him to bring a sulit to recover the property andesist a suit by another to obtain
the property from him. See articles 436-438 ofGvePr.C

C. Sale of Immovable Property

If the property which is attached for the satisfattof decree is an immovable property,

we will follow different rules or procedures forligag it. These rules are designed to

achieve the following purposes.

1.

2.

To enable the judgment-debtor to "save" the prgpédt all possible;
To protect the interests of all persons havingaantto the property;

To protect persons who would be adversely affedigda fraudulento
improper sale of the property;

To establish the ownership of the property in thecpaser;

To enable the purchaser to gain possession of thpefy without the

necessity of a separate suit;

To determine all claims to possession of the pityptpeditiously.

2. Setting Aside the Sale

So far we have covered the greatest part of exerof decree, which actually includes

attachment and sale of movable and immovable piypBEne most significant difference

between a sale of immovable property and a salaafable property is that in certain

circumstances a sale of immovable property can dieaside. Once the immovable
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property is sold, the court for the following reascet aside the sale. There are basically

three situations where this can be done. Those/laeee:
b. The judgment-debtor has no saleable interest iprbgerty;
c. Another person has an interest in the property;

d. There is material irregularity or fraud in the cant of the sale, resulting in

substantial injury to the applicant.
Lets try to see them one by one.
a. Where the judgment-debtor has no saleable inteieghe property;

The first condition whereby the sale of immovableperty set aside is, when the
purchaser applies to that effect, on the grount tth& judgment-debtor had no saleable
interest in the property. It is important to stdtat the judgment-debtor or decree-holder
may not apply on this ground. However, if the deenelder purchased with permission,

he is in the position of a purchaser and may apply.

Therefore, it has been held that where the deanéeh purchaser discovers that the
judgment-debtor had no saleable interest in th@eytyg, he must move to set the sale
aside before proceeding to attach other properhe @pplication is authorized only

where the judgment-debtor had no saleable interése property.

b. Where another person has an interest in the progert

The second situation which initiates the settingeasf sale of immovable property is in

case where there is a person who has an interése jproperty that has been sold claims
for setting aside the decision. It is provided thiay person, either owning such property
or holding an interest therein by virtue of titlegaired before the sale, may apply to have
the sale set aside on such conditions as the o@mytdetermine. The civil procedure code
enables the rightful owner or a person, who hasnérest superior to that of the

purchaser, to protect that property or interesheuit having to institute a suit against the

purchaser.
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So, a transferee of the property from the judgnuetttor before the sale, the holder of a
contract for sale made prior to the execution sala prior mortgage may have the sale
set aside under this rule. Presumably, if the juslgrdebtor were not the owner, the
person who was would assert his claim when thelattant was made, but if he did not,

he may have the sale set aside under this rule.

However, the setting aside of the sale does notecklthe judgment debtor from his

liability as to costs and interests not coveredh®yproclamation of sale.

c. Where there was material irregularity or fraud ihet conduct of the sale,

resulting in substantial injury to the applicant.

A sale of immovable property may also be set asidethe ground of a material
irregularity or fraud in the publishing or condungjiof the sale provided that the applicant
satisfies the court that he has sustained subastamtiry by reason of such irregularity or
fraud. The application to set aside on this gromay be made by the decree-holder, any
person entitled to share in a rateable distributtbrassets, or by any person whose

interests are affected by the sale. See articlésf4#ie Cv.Pr.C

A transferee of the interest of the judgment-deptaor to the sale would not be such a
person, since his interests can in no way be a&fieby the sale. He could apply to have
the sale set aside as one owning or holding amesitén the property since he acquired
his interest prior to the sale. However, a trarefdrom the judgment-debtor following
the sale who, as we said, should not be able tdy aggp one "owning or holding an
interest in the property,” should be able to agdya "person whose interests are affected
by the sale.” If the sale is set aside, he wilebstled to the property. So, his interests are

affected and he should be able to raise a claimatérial irregularity or fraud.
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The expression,ititerests affected by the sglshould be broadly construed, since it is
only in exceptional circumstances that the saléawiually be set aside. But where those
circumstances exist, any person whose interestsreagonably be said to have been

affected should be able to apply to have it seteasi

The only grounds on which a sale may be set asalenaterial irregularity or fraud. The
fact that the property realized only half of thdueastated in the proclamation of sale,
without more, does not justify setting the saledesiThe material irregularity or fraud
must be affirmatively shown. A material irregulgnhay be said to have occurredhere
there has been a failure to comply with the pravisiof the Code designed to insure and
the best price is realized upon the sale and thaspective buyers have all the

information necessary to make a proper bid.

Even though a material irregularity or fraud mayéaccurred, the sale will not be set
aside unless the applicant can prove that he safterbstantial injuryas a result of such

irregularity or fraud. The injury must be provedi@pendently, and it is not presumed
from the existence of the irregularity or fraud.eThature of the irregularity or fraud,

however, may determine whether the applicant chaice suffered substantial injury.

3. Confirmation, Delivery of Possession and Resistance
A. Confirmation

Finally, we will consider confirmation of the saliglivery of possession and problem of
resistance. Where no application to set aside temathin two months from the date of

the sale, the sale becomes absolute. It is notseape for purchaser to make an
application to this effect. By the same token,nfagplication to set aside is made and is
rejected, the court shall make an order confirnthng sale and thereupon the sale shall
become absolute. Where a sale of immovable progeasybecomes absolute, that is,
where no application to set aside has been madeinwihe two month period or

application has been made, but disallowed, thetaoust issue a certificate specifying
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the property sold, the name of the purchaser aedddéte on which the sale came
absolute. See articles 447(1-3) of the Cv.Pr.C

Where an application to set aside the sale is gdathe court must make an order to that
effect. Such an order is not to be made, i.e.s#le is to be set aside, unless notice of the
application to set aside has been given to perafiasted thereby. See articles 446(4)of
the Cv.Pr.C. "Persons affected thereby" should bestcued to mean the auction
purchaser, the judgment-debtor, the decree-holddramy person entitled to rateable
distribution. A transferee from the purchaser stioubt be deemed "a person affected
thereby,” since frequently the transfer will notkbeown, and interests of the transferee
can be protected by giving notice to the purchasieg, as to notice is mandatory. And, it
has been held that where the sale was aside withatite to the purchaser, he was

entitled to apply for confirmation.

However, so long as the application to set aside wade within the two month speriod,
the court should not confirm the sale but reconsttie application to set aside after

giving proper notice to the judgment-debtor.

B. Delivery of Possession

Normally it is obvious that immovable property cahibe seized physically. Hence it is

necessary to say some thing on the delivery of puaperty.

Where the property is in the possession of themelg debtor or some person on his
behalf, or a person claiming under the title creédig the judgment debtor subsequently

to the attachment of the property, the followinggadure will be applied.

» After the certificate indicating that the sale H@rome absolute and has been

issued, the purchaser may make application fovegliand the court will order
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delivery by putting the purchaser or his appointe® possession, and if

necessary, by removing any person who refusesdatedhe property. Or

> If the purchaser agrees with the judgment debtat the latter could remain in
possession of the property or a part thereof, udgment debtor may call this to
the attention of the court and the court will noedt his removal. See articles 448
of the Cv.Pr.C

If the property is in possession of other persaitled to possession, delivery is effected
in the following manner. After the certificate hasen granted and on application of the
purchaser, the court will order delivery to be magaffixing a copy of the certificate in
some conspicuous place on the property and proclgirby beat of drum other
customary mode, at some convenient place thatntleeest of the judgment debtor has

been transferred to the purchaser. See articlesp#i@ Cv.Pr.C

C. Putting into Possession

In the above section we have been discussing ondebwery could be effected to the
right holder. However, the one who is ordered by ¢burt to surrender his possession
may refuse to do that. Hence, whenever possessigsisted or obstructed, the decree

holder for the possession of immovable propertytbdsgve a remedy to secure its rights.

In such cases, the right holder has to put an egpin to the court of complaining of
such resistance or obstruction. The court shalafoay for investigating the matter and
shall summon the person against whom the applicdies been made to appear and

answer the charge. See articles 450 of the Cv.Pr.C

Depending on the findings of the investigationjtifs satisfied that the resistance or
obstruction was occasioned with out good causehbyjudgment-debtor or some other

person at his instigation, it will direct that thpplicant be put in the possession of the
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property; if the applicant is still resisted or thsted, in obtaining possession, it may at
his instance, also order that the judgment-debt@ome other person at his instigation
be detained in a civil prison for a period not eediag thirty days. See articles 451 of the
Cv.Pr.C

However, if the court is satisfied that the resis&or obstruction was occasioned by a
person other than the judgment-debtor, claimingdad faith to be in possession on his
own account or on account of some person othertttejudgment-debtor, the court shall

make an order dismissing the application.

As long as the court is satisfied that the claimsuatsserting a bona fide claim to possess-
ion independent of the claim of the judgment-dehitamay not put the decree-holder or

purchaser into possession. See articles 452 a@vtier.C

Therefore, the crucial questions are the statilseoperson who is resisting or obstructing
possession and the reason why he is doing sce behson is the judgment-debtor or one
holding for him or claiming through him, the couanust determine whether there is good
cause for his resisting or obstructing possesdiotihere is not good cause, i.e., if the
person does not have a legal right to possesdiencaurt will direct that the decree-

holder or purchaser be put into possession, attuhtforder is still resisted, the person
resisting may be imprisoned. But if the personasthe judgment-debtor and not holding

or claiming possession through him, the court ndisniss the application.
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CHAPTER FIVE
RESJUDICATA AND SPLITTING OF CLAIMS

Objectives of the Chapter: Upon successful comgretif this section you will be able to:

Comprehend what res judicata is;

Understand the general principles which goverrjuegata;

Pin point the parties who are bound by res judjcata

Verify what matters are directly and substantiailyssue;

Grasp what the essence of matters heard and decided

Delineate the scope of res judicata;

Address issues in regard to splitting of claimgl amitting of relief.
(2) Res Judicata

1 General Principles

Res Judicata is a Latin term which literally me&hs matter having been litigated.” The

principle is that once a matter has been litigatetiay not be re-litigated, and issues that

have been determined once may not be determined imgsubsequent suit. A party to a

suit may seek review of the judgment in accordamitle the law, but in the absence of

such review, the judgment and the decision on #see in the suit is final. At this

juncture, to have a clear picture on res judidaia,important to distinguish the principle

of res judicata from that of principle of pendency.

According to Art 8 of the Civil Procedure Code:

No court shall try any suit in which the matter issue is also directly and
substantially in issue in previously institutedikcbuit between the same patrties,
or between parties under whom they or any partynclitigating under the same
title, where such civil suit is pending in the saoreany other court in Ethiopia

having jurisdiction to grant the relief claimed.
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So much so that one and the same civil suit maypaanstituted in more than one civil
court. And where a suit may be instituted in ang ohseveral courts, the court in which
the statement of claim was first filed shall hawggdiction and the suit shall be pending
in such court. However, it is importance to notehis regard that the pendency of a suit
in a foreign court shall not preclude the court&thiopia from trying a suit founded on

the same cause of action.

The general condition for the application of thierof res judicata is stipulated under Art

5 of the Civil Procedure Code. Accordingly:

1. No court shall try any suit or issue in which theattar directly and
substantially in issue has been directly and suabsty in issue in a
former suit between the same parties, or betwedrepainder whom they
or any of them claim, litigating under the samé&tiand has been heard

and finally decided.

2. Any matter which might and ought to have been nadmund of defence
or attack in the former suit shall be deemed toehbgen directly and

substantially in issue in such suit.

3. Any relief claimed in the former suit which has theen expressly granted
by the decree passed in such suit shall, for tmpgse of this article, be

deemed to have been refused.

4. Where persons litigate in good faith in respecpuwlblic or private rights
claimed in common for themselves and others, albqres interested in
such right shall, for the purpose of this artidde,deemed to claim under

the persons so litigating.

For the above very reasons, it must be remembéiggdtie rule of res judicata operates
as a defence for the person in whose favor theigue\suit or issue was decided. On the

basis of Art 244 of the Civil Procedure Code, githarty who wishes to assert a plea of
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res judicata must do so by way of a preliminaryeobpn at the first hearing. If he fails to

do so, the defence will be deemed to have beenedaiv

And once the plea has been asserted and the saatisfied that it is well founded, the
suit will be dismissed. In this regard, the onlgwnd for avoiding the bar would seem to
be that the court, which rendered the first judgmdacked judicial or material
jurisdiction to hear the case, and the party agawem the plea is made shall be able to

raise this point.

For our case “Former suit” includes a suit in whaih ex parte or default decree was
rendered. A suit that has been withdrawn with ledwes not constitute a suit in which
the matter was decided; to hold that such a swataips as res judicata would obviously

negate the purpose in permitting a fresh suit télee. See articles 278 of the Cv.Pr.C

A decision on an interlocutory matter operateseagudicata as to the issue involved. So,
where one party objected that the court did noehée power to order the dispute to be
referred to arbitration and the court held thatatd such power; the decision as to the
court’s power was res judicata. The same is trik decisions in execution proceedings,

such as decision on whether a subsequent apphdatlzarred by limitation.

For the purpose of Art 5 of the Civil Procedure €od criminal proceeding is not a
“Former suit”. As it is clearly indicated under A2149 of the Civil Code: “In deciding
whether an offence has been committed, the coait sbt be bound by an acquittal or

discharge by a criminal court.”

This is the general rule. However, in practicemiist be remembered under our legal
system an injured party may join a claim for dansagethe criminal proceeding. So
much so that, in our case, if the injured partysfao file a claim for damages in the
criminal prosecution, the result in the criminalbbgecution will be irrelevant in the

subsequent civil suit. It should also be noted tiiathe accused in the criminal
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prosecution pleaded guilty to the offence, his pbéaguilty could be introduced as
evidence in the subsequent civil case, since ontireny statement made by a party to a

suit can be introduced against him by the oppoganrty.

Furthermore, a question may arise as to the operati res judicata in the case of two
suits involving the same question. Where the twts suere brought in Ethiopia and were
not consolidated the decision in the case that dedsrmined first must operate as res
judicata. This is because once the matter has thspnsed of, a second decision on the

same matter would not be proper.

As to the time when res judicata objection be @iseshould be raised as soon as the
first decision is handed down by any of the cowithout taking in to consideration

which suit was first instituted.

5.1. PersonsBound
A. Parties to suit

According to Art 5(1) of the Civil Procedure Code, order a decision to have res
judicata effect, the former suit have to involve #ame parties or parties under whom the
parties in the subsequent suit claim. In both mztg all parties must be litigating under

the same title.

For the aboveurpose, where persons litigate in good faith speet to public or private
rights claimed in common for themselves and othalispersons interested in the right

are deemed to claim under the persons litigatirtheroriginal suit.

Now let us proceed to see when a claim of res aidics asserted, whether the party

against whom the claim is made is bound by thermquelg in the former suit.
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In line to our procedural set up, a party who widvds or whose name is struck off
ceases to be a party, and is not bound by the jadgrihe same is true as to a party who
dies and as to whom the suit abates, eventhoughame erroneously remains on the
record. By the same token, a person who was notdam the suit is not a party,

although his rights may have been asserted.

Where the suit has been filed or defended by aseptative, the decision is binding on
the person so represented, e.g. minor. Howevédrastbeen held that it is open to the
minor to show that he was not represented in aecmel with the law, and if the

contention is upheld, the decision in the formet sill not operate as res judicata.
Res judicata may also apply between co-defend@his.will be so where:
1. there is conflict of interest between them,

2. it is necessary to resolve that conflict in order dive the plaintiff
appropriate relief, and

3. there is actually a decision of the question aséen the co-defendants.

B. Persons Claiming Under the Parties to Prior Suit

The most troublesome questions revolve around péraons are bound because they are

claiming under parties who litigated the questioder the same title in a previous suit.

One way of defining claiming under and litigatingder the same title is to say that the
party claiming the benefit of the prior judgmentsmught to be bound by it must be in
priority with a party to the former suit. In ordir a person to be bound as a priority, he
must have acquired an interest in the subject mattide suit by inheritance, succession,
or purchase subsequently to the former suit or rhaolst the interest subordinately in the
sense that his interest is entirely dependent enirtterest of the superior holder and
automatically comes to an end after the interesixisguished. Thus, the heir is bound
by any decision involving the property in a suitdryagainst the ancestor; the purchaser

is bound by any decision involving the propertyaisuit by or against the seller prior to
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the time of purchase. And the lessee of land isndoy any decision involving the
property rendered in a suit by or against the lessoce his interest is dependent on the
interest of the lessor.

C. Other Situations

The next question we have to consider is whethg@emson should be bound by a
judgment in a prior suit where the party in the saduent suit was not a party to the
former suit, and is not claiming under a partyhattsuit.

The question is whether a party who has raised ttemance may re-litigate the same
matter in the subsequent suit involving a differpatty. Some courts elsewhere have
held that, at least in civil suits, he may not a@o So, where the customer sued the
manufacturer, claiming damages for injuries causedllegedly defective products, and
in prior suit by him against the retailer, the ddound that the product was not the cause
of his injuries; he was not permitted to sue thexafiacturer. In other words, a party who
has litigated a question once should not be abléigate the same question again in a
subsequent suit even against a different partys Thia desirable solution in that it

prevents re-litigation of a question once decided.

However, when we come back to our legal systenh suesult is not clearly authorized
by Art 5, and it is questionable whether the cowitsapply this expanded concept of res
judicata.

Finally, before we wind up our discussion, let nasider the effect of res jdicata in suits
where persons have litigated rights claimed in comfior themselves and others. On the
basis of Art 5(4) the decision in such case is ibigdbn all persons interested in that

right, who are deemed to claim under the persorelitigated the original suit.
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This rule would be applicable primarily to the sition where a representative suit has
been filed under Art 38, and all persons who hayreed to be represented are bound by
the judgment. It should also include any litigatishere parties are entitled to represent
interested persons other than themselves. In etbeds, where there is, in fact, a right
claimed in common, any litigation involving thaght is binding on all persons claiming
it.

2Matters Directly and Substantially in Issue

The principle of res judicata is applicable onlyeshthe matter directly and substantially
in issue in the subsequent suit was also directty substantially in issue in the former
suit. However, as we will see, matters which oughtave been raised in the first suit are
deemed to have been raised, and consequently chanatised in the subsequent suit.
Apart from this requirement, the question will oraiily revolve around what issues
actually were raised in the first suit. In ordeditermine this question, we must ask what
issues were raised by the pleadings, were framettiéd at the first hearing, and were

included in the judgment?

Since, res judicata operates only as to the isdeeisled in the first suit, it follows that
where a suit is dismissed on a ground not relaieitieé merits of the plaintiff's claim, a
subsequent suit on the same claim is not barregdyudicata. Examples of non-merits
determinations that do not prevent a subsequentvsuwild be a dismissal of the suit for
want of jurisdiction, for default of appearance;, failure to state cause of action, and for

failing to post security for costs when required.

The precise issues in the case will depend on wéiatf is sought by the plaintiff and

what defences are asserted by the defendant.

Suppose that A sues B to recover Ethiopian $50@rmnn due for the year and
obtains judgment for that amount. He does not fioay declaration that the rent
is so much per meter, even though this is how hguated that Ethiopian $500

was due. Therefore, in a suit for the rent for thiowing year, B may challenge
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the rate at which the rent was computed was natctly and substantially in

issue in the former suit.

Sometimes the question of what matters are directty substantially in issue is tied up
with the question of counterclaim and set-off. Ta#endant has the option of asserting
any claim he may have against the plaintiff by wéygounter claim or set-off, but is not

required to do so.

Therefore, as we will see, his failure to assestdlaim in the suit against him does not
bar a subsequent suit on the claim. But, if hedsaerted the facts giving rise to the claim
as a matter of defence, an issue has been creaigdhe decision on that issue operates

as res judicata.

On the other hand, where the facts giving rise ite tlefendant’s claim were not

necessarily involved in the prior suit, the subssqsuit may be maintained.

Finally, it should be noted that the decision ortaie kinds of issues might not operate
as res judicata because of the nature of the igsymod example is an issue as to the
amount due under an obligation to supply mainteea8Smce the extent of the obligation
depends on various conditions, which may changkecgsion on that question in a suit
for maintenance could not operate as res judicatasubsequent suit, because the
conditions at the time of the subsequent suit nexelchanged. The same can be said in
custody of the children during divorce. The custaduld shift at any time if it is found
to the best interest of the children.
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5.1.1 MattersWhich Has Been Heard and Finally Decided
11.Issues Decided by the Court

A number of issues may have been raised in the baseot all of them may have been
decided. That is, if an issue has been raisechd&sihot been decided, that issue is not res

judicata irrespective of the result of the suit.

Where the case has been appealed, the decreeagblate court must be considered in
order to determine what issues have been decidessljudlgment of the appellate court
will operate as res judicata as regards all theirfigs of the lower court necessary to the
decision of the appellate court even if they aré neterred to in the judgment of the
appellate court. In this connection it should beesed that the appellate court may
decide the case on a ground different from the rplaan which the lower court decided

it, and if it does so, only its decisions on thatumd are res judicata.

At this juncture, you have to grasp in mind that tlecision on an issue must be one that
is necessary for the decision of the case. Ifdlneet court for example decided that a suit
is barred by limitation and further decides tharéhwas no contract, and the appellate
court confirmed the decision as to limitation, trezision on the existence of the contract,
even if confirmed by the appellate court, would pperate as res judicata. The lower
court may have decided that issue in order to agopbssible remand if the appellate
court reversed its finding on the question of latiin. But once the matter of limitation
was decided, there was no need for a decision ereflistence of the contract. The
existence of the contract then ceased to be iejssu any decision on the question does

not operate as res judicata.

The problem of what issues are res judicata wileawhenever two or more issues have
been decided by the court. The question will bethdrethe decision on both issues is res

judicata Or not. Where all the issues have beerdeddy the lower court, the answer
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may depend on whether the party against whom ontheofissues was decided may

appeal from that decision.

The next scenario that we have to consider is wiveseissues have been decided by the
lower court, and the party against whom they wer@ded does not appeal. Suppose that
A sues B to recover damages for breach of contBacbntends that the parties did not
enter in to a valid contract and alternatively,ttharformance was prevented by force
majeure. The court resolves both issues in B'srfava dismisses the suit. A does not

appeal.

Now the issue would be whether the decision on Isstiees is res judicata or not? In this
case, since the case was not appealed and sirfitésboés went to the merit of the case,

the decision on both should be res judicata.

However, where the lower court decides both mexaitd a non-merits issue, and no
appeal is taken, only the decision on the non-sésgue should be res judicata. When
the case is disposed of on the non-merits groumel,suit will be dismissed, and a

decision on the merits cannot be said to be negegséhe decision of the case.

So, where in a suit for declaration that a leasg svarendered, the court dismissed on the
ground that the suit could not be maintained, Bsb #und that surrender had been

effected, the decision on the matter of surrendmrlgvnot be res judicata.

The final situation that has to be considered ienhboth parties have attacked a

decision in which the merits and non-merits issuee decided.

Example: A sues B for possession of a land, comignthat B’'s lease has
expired. B defends on the ground that he has dig of occupation and that the
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suit is pre mature, since he has also the righteteew the lease, which he might
exercise. The court finds that he did not haveghtrof occupation, but that he did
have a right to renew and, therefore, dismisses#s® as premature. A appeals,
contending that the court erred in holding that thet was premature. B files a
cross-objection to the finding on his occupancyhtigThe appellate court

confirms the decision of the lower court in allpests.

Now the question would be whether the finding @niskue of the occupancy right is res
judicata or not? In this regard once the appellate court decidedchtiremerits ground;
there was no reason for it to decide the questiothe occupancy right. Thus, the
decision on that issue was not necessary to extetite decision of the case, and should
not be res judicata.

In summary, it is submitted that the following milghould apply whenever two or more
issues have been decided. Where two grounds weegted to the support the claim or
defence, and only one of them were decided in fa¥tne successful party, the decision
on the other ground should not operate as resgtaliagainst him, since he could not
have appealed from that decision. Where the casdédé@n appealed, the appellate court
should only decide only as many issues as are sa&gefor the confirmation or reversal
of the judgment, and its decision on an issue egessarily for this purpose should not
operate as res judicata notwithstanding that theyga whose favor the case was
ultimately decided raised that issue. Where twodssvere decided and the case was not
appealed, the decision on both issues should @pesates judicata only if both issues
involved the merits; if one issue involved the rteeand one did not, only the decision on

the non-merits issue should operate as res judicata

2. Res Judicata and Issues of Law

Another aspect of the problem of “heard and finaécided” concerns the res judicata

effect of a decision on an issue of law where tile of law on which the decision was
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based has subsequently been changed. The chang®aoay as a result of newly-
enacted legislation or a later decision of a higtwamt contrary to the prior decision of a
lower court or a later decision of the court thatided that case, which overrules its prior

decision.

The question isvhether the former decision on the question of imwes judicata in a

subsequent suit or not?

The general principle is that once an issue has Heeided, it cannot be re-litigated in a
subsequent suit by parties bound by the prior a@etisotwithstanding that the law is

changed or the prior decision is found to be emmose

As to rights acquired under repealed legislatiort, B348 of the Civil Code stipulates
that:

1. Unless otherwise expressly provided, legal situstioreated prior to the
coming into force of this code shall remain vahdiwithstanding that this

code modifies the conditions on which such situstimay be created.

2. Unless otherwise expressly provided, this code Ishat affect the
consequences having arisen out of such legal mituptior to the coming

into force of this code.

From the very reading of the above provision, wa safely say that, when law is
changed by subsequent legislation, the former decisperates as res judicata. This is
true because legal situations and rights existirigr go the enactment of the new
legislation are not generally affected by such &naat. This principle coupled with the
general principle of res judicata prevents thetrgaltion of a legal issue decided under

repealed law.
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However, it is important to observe that the pdecision is not res judicata where at the
time of subsequent suit other facts have been oetuvhich brings the subject matter of

the suit under the new legislation.

Following the above discussion, the more diffiauestion revolves around the effect of

a subsequent judicial interpretation contrary wittterpretation in the prior suit.

Example: X sells property to A, which was in posisesof B. In A’s suit against B to

recover possession, the court holds that a person pmssession may not transfer
property and dismisses the suit. Later, a highemrcdwolds in another case that the
owner out of possession may transfer the land. okMoeflg the change in judicial

interpretation, A again sues B to recover possesside suit is barred on the ground
that the issue of A’s right to possession againstaB already been litigated. It is true
that the former suit involves an issue of law, Wwhicay have been decided incorrectly.
But the correctness of the decision has nothindpotevith res judicata, and once an issue

has been decided, it may not be re-litigated.

Note, however, that the decision does not operateuke of law between A and B.
Suppose that X sold A two lots. A sues B to recggesession of lot No.1, and the suit is
dismissed on the ground that X could not transfer property to A while out of
possession. The higher court later holds in anathsee that the out-of-possession owner
may transfer the land. A then sues B to recovesgsmson of lot No. 2. The court may
consider the legal issues of whether the out-oE@ssion owner may transfer the land. In
the former suit the court only decided the issug@adsession with respect to lot No.1.
There was no issue as to the possession with tegptat No. 2. It does not matter that
the issue of law is the same in both cases, shmedirst case only involved lot No. 1. In
other words, the court in the first suit decidedpecific issue-who has the right to
possession of lot No. 1. In order to decide thatiés it had to resolve a question of law

may be the out-of-possession owner transfer the. IBat the decision in the first suit
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applies only to lot No. 1, because the first saiolved that lot and not lot No.2.
Therefore, while the decision in the first suin® affected by the new decision, the court

may take account of the new decision in determimhg is entitled to possession of lot

No. 2.

The principle may be stated in another way. Thast®t on question of law litigated
between two parties is res judicata in any subs#gst involving the same cause of
action, but is not res judicata in a suit involvegifferent cause of action.

In a nutshell, once an issue of law has been décttie decision operates as res judicata
with respect to the cause of action involved in #gut in which it was rendered.
However, it is not res judicata in a subsequerttlsetiween the same parties involving a
different cause of action. The important pointemember at this stage is that a change in
the law or the interpretation of the law on whicldexision on an issue was based does

not affect the operation of the rule of res judacat

5.1.2. The Scope of Res Judicata

The drafter of the Civil Procedure Code has madéedr that the scope of res judicata is
to be very broad. There are two aspects of thiadbsrope. First, any matter on which
might and ought to have been made a ground of defen attack in the suit shall be
deemed to have been substantially and materialgsire. Secondly, any relief claimed in
the suit which has not been expressly granted byddtree passed in the suit shall be

deemed to have been refused.

Following the general overview of the scope of pedicata, let us now thoroughly

discuss both aspects separately.

1. Matters to Be Raised
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For the purposes of res judicata, the parties eeenéd to have asserted all such grounds,
which might and ought to have been asserted. Towerefes judicata applies not only to
the issues that were expressly decided, but alstheaoissues that would have been
decided if raised by the parties. The failure iegauch grounds in a former suit means
that they cannot be raised in any subsequentisugtfect, they are deemed to have been
decided adversely to the party seeking to raisetimesubsequent suit, and a case may
not be re-opened to permit a party to raise a newncor defence that he would have

raised in the first suit.

The question of failure to include a ground of ettar defence arises in a number of
contexts. One is where the plaintiff brings suit @rclaim and fails to assert certain
grounds that would entitle him to relief. On thesisaof the ground he asserts, judgment
is for the defendant. The plaintiff brings a suhsayg suit alleging a different ground.
Since he is suing on the same cause of actionaaled fo the ground in the first suit, the

subsequent suit is barred by res judicata.

By the same token, a defendant who could havetadgsamefence and fails to do so may

not assert the defence when a subsequent sudugliron the same cause of action.

As we have seen in the previous section, in orolepérties to be bound by the judgment
in a former suit, they must be litigating under Hane title in the subsequent suit. So, a
decision rendered against a person in his indiVidapacity does not bar a suit by him in
his representative capacity, since in the secoitdhsuis suing on behalf of the person
whom he represents. By analogy, when a personedd su one capacity, he is not
expected to assert a claim to the subject mattdispute based on another capacity.

Finally, it should be observed that the failureassert a claim of counterclaim or set-off
by the defendant does not bar his doing so in aesient suit. By definition, the
defendant has an option in this regard: he mayrtaise claim or may raise it in an
independent suit. Since he has this option, a ctHimounter claim or set-off does not
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constitute a “matter which ought to have been madgound of defence” with in the

meaning of the rule.

Note, however, that where the defendant has adséwefacts giving rise to the counter
claim or set-off as a defence to the plaintiff'aiol and the issue created by the facts is

revolved against the defendant, he may not subségu®ing a suit on the claim.

2. Relief not Granted

The second aspect of the scope of res judicataoMided under Art 5(3) of the Civil
Procedure Code. According to this article: “Anyieeklaimed in the former suit which
has not been expressly granted by the decree passadh suit shall be deemed to have

been refused.”

This have to be distinguished from the situatiorexghthe plaintiff splits his cause of
action, that is, where he seeks recovery for orpwar of the damage suffered, and from
the situation where the plaintiff fails to ask gwme relief to which he was entitled. On
the basis of Art 216, where a plaintiff sues fotyom part of the damage, as we will see,
he may not sue for the remainder. By the same takée does not seek relief to which
he was entitled, he may not claim the relief subeatly, for this too involves splitting of

a cause of action.

The present rule deals with the situation wherefralas in fact asked for, but was not
expressly granted nor refused. In other wordsptiesent rule applies when the decree is
silent as to the relief claimed. In such a caserdhef is deemed to have been refused

notwithstanding the absence of an express rulirgisceffect.

Example: Where the plaintiff sues to recover pagsesof land and mesne profits for the
time the defendant was in occupation, and the demrgered that the plaintiff
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be restored to possession, the plaintiff could sulisequently sue to recover
mesne profits. The decree was silent as to mesifegspiand thus, the request

for mesne profit was deemed to have been refused.

In general, in this section, we have explored agjtle the provisions of the code relating
to res judicata. These provisions are broad andjtied to insure that matters which were
litigated or could have been litigated betweeniparto a suit or persons claiming under
such parties will not be litigated again. The pwgds to insure finality of litigation. A
related purpose may be found in the rule againbttisg a claim to which we will

embark on next.

5.2. Splitting of Claims
5.2.1. General Principles
According to Art 216 of the Civil Procedure Code:

1. Every suit shall, as far as practicable, be fras®ds to afford ground for
final decision upon the subject matter in disputel & prevent further

litigation concerning them.

2. Every suit shall include the whole of the claim,ieththe plaintiff is
entitled to make with respect to the cause of aatioless he intentionally
relinquishes any portion of his claim so as to drthe suit within the

jurisdiction of any court.

3. A plaintiff who omits to sue in respect of, or int®nally relinquishes,
any part of his claim shall not afterwards sue wabpect to the portion so

omitted or relinquished.

4. A person entitled to more than one relief with exggo the same cause of
action may sue for all or any of such relief, Hubmits, except with the
leave of the court, to sue for all such relief's, $hall not afterwards sue

for any relief so omitted.
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In line to the above provision, every suit shallfasas practicable be framed so as to
afford ground for final decision upon the subjeictdhe dispute and to prevent further
litigation concerning them. The principles of reslicata just discussed are designed to
implement this purpose, particularly that requirigparty to assert all the grounds of
attack or defence he may have at the peril of rotgoable to assert them in a subsequent
suit. The purpose is further implemented by the prbhibiting the splitting of cause of
action. Every suit must include the whole of thaira, which the plaintiff is entitled to
make with respect to the cause of action. If thenpiff omits to sue in respect of any

portion of his claim, he may not afterward sue wehpect to the portion so omitted.

Stated simply, a plaintiff may not split his caugeaction. In this regard, we can safely
say that the rule is designed to prevent the cdtota being burdened by multiple suits
on what is essentially one wrong and to protect deéendant from harassment by
repeated suits. It is not difficult to picture adictive plaintiff bringing a number of suits

against a defendant who has committed a wrong sigiaiim.

Since the purpose of civil litigation is to providempensation for the injured party, it is
reasonable and proper to require him to claimhaldompensation to which he is entitled

in a single suit.

Furthermore, as to a party entitled to more thas retief with respect to the same cause
of action, he must sue for all those relieves ia suit, and if he fails to do so, he may not
afterwards do so for the relief omitted.

However, in certain cases, as it is clearly indidatinder Art 216(4), the court may give
him leave to sue for additional relief at anotheret

Thus, there are two aspects to the rule againgtispla cause of action:
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1. the plaintiff must include the whole of his clainitkvrespect to the cause of
action on which he sues, and

2. the plaintiff must seek all the relief to which iseentitled under that cause

of action.

If he omits to sue for part of the claim or om#ggcept with leave of court, to sue for all
of the relief to which he is entitled, he may nobsequently sue for the part of the claim
or relief he has omitted.

There is one situation where the whole of the claged not be included. The plaintiff
may intentionally relinquish a portion of his clagu as to bring it within the jurisdiction
of a particular court. But if he does so, he maysubsequently sue with respect to the

portion of the claim that was relinquished.

Example: Suppose that A has sued a promissory twotB for Eth.
$500,200.00. This suit should be brought in thenHIgpurt of the Federal
or in the Supreme Court of the State, by delegataut B, the resident of
a certain Woreda in State X, does not want to trevehe Supreme Court
of the State, which has jurisdiction by delegatiamg wants to file the suit
in the High Court of such State. He is permittedidoso by relinquishing
Eth. $ 200 and suing for Eth. $ 500,000.00 insteafth. $500,200.00,
but he may not later sue A in the High Court tookexr the remaining Eth.
$200. He has abandoned the right to recover that stowever, if the
case should be transferred to the Supreme Couheo$tate, it would be
proper for B to amend his statement of claim to #udremaining Eth.
$200.

Besides, that the plaintiff having a number of esusf action against a defendant is not

required to join them in a single suit. A plaintifiay unite several causes of action

175



against a single defendant but he is not requoabtso. The rule only prohibits splitting
of a single cause of action. As we will see, maages revolve around the question of

whether the plaintiff had, in fact, two causes df@ against the defendant.

The rule refers to “omitting a portion of his clainso long as the plaintiff was aware of
the claim, the omission of a portion, even if uaittonal, bars a subsequent suit with

respect to that portion. By the same token, the cays the plaintiff shall not sue after.

A question also arises as to what is the effeth@fplaintiff's splitting his claim by filing
simultaneous suit, that is, when he files sepasaieat the same time either before the
same court or before different courts.

One view is to hold that according to Art 11 of il Procedure Code the suit should
be consolidated, and this may be done whether uhs are pending before the same
court or before different courts. Another view ashold that one must be dismissed, and
the one bearing the latter number is deemed fitieat wards. A third view is to hold that
the plaintiff may select which suit he wants toggeute; presumably he could amend his

statement of claim to add the amount omitted.

The latter procedure seems the soundest. It isdsbecause there is no reason to deprive

the plaintiff a portion of his claim simply becausefiles separate suits.

However, in such cases, he should be made to pagoits of the suit he has withdrawn,
and any amendment should be conditional upon hisigdahose costs. Although he has
acted in violation of the rule, the harm can eab#yremedied. He should be disciplined
by being charged with costs and not by the losa pbrtion of his claim. Also, where a
suit was brought only with respect to a portion eofclaim, the plaintiff should be

permitted to amend to add the omitted portion.
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At this juncture it is important to note that theolpibition is against the bringing of a
subsequent suit with respect to the omitted portibdoes not prohibit the plaintiff from

asserting an omitted portion of a claim as a defen@ subsequent suit.

Example: Suppose that a mortgagee omits to inclugertion of the mortgaged property
in his suit to obtain possession under the mortgbigevever, he does obtain
possession of the whole, and the mortgager bringsagainst him to recover
possession of that part of the property not inadugtethe decree in the prior
suit. The mortgagee is not precluded from assehiggight of security in that
portion by way of defence to that suit. Howeverpaty who omitted to
include a portion of the claim in a prior suit sltbuot be able to recover that
amount by way of counterclaim or set-off in a swpssnt suit against him. A
defendant asserting a counter claim or set-offi ihée position of a plaintiff as
regards that counterclaim or set-off, and shouldsiigject to the same rule
prohibiting the splitting of claims. Also, the piibliion of splitting of claims
applies to any claim that has been asserted byolvagunter claim or set-off.
So, where A sues B for Eth. $ 200 and B, who hatian of Eth. $ 1,200,
seeks to set-off Eth. $ 200 of his claim and dogshe is precluded from
subsequently suing for the remaining Eth. $ 1,000.

The rule against splitting of claims is not apglieato proceedings in execution in the
sense that the decree-holder may present succemgieations for realizing different
portions of the same decree. So, the decree-hohdgr file an application to recover
possession of the property and a subsequent appfida realize the costs. But the rule
should be applicable to the money decrees, sinde decrees may be executed as a unit.
If the decree-holder only applies for executionpaft of a money-decree, he may not

later apply for execution of the balance.
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5.2.2. TheWhole of the Claim with Respect to the Cause of Action
1. What Constitutes the Whole of the Claim?

As we have already discussed above, the rule ptshubly the splitting of a single cause
of action and does not require the plaintiff to saeall the causes of action he has against
the defendant.

The question that should be addressed at this stagjgen whether the plaintiff has
splitted his claim with respect to the cause oioacor not.

In order to answer this question, the court mustrdane:

1. what was the cause of action in respect of whiehctaim was made in the former
suit;

2. what was the claim made in the subsequent suit, and

3. whether the claim made in the subsequent suit doaNg been made in whole or

in part in respect of the cause of action in thersuit

As we have pin pointed above, the cause of actiag be defined as that which gives
occasion for and forms the foundation of the dtits the fact which gives rise to the
liability of the defendant and the relief claimed the plaintiff. Where the facts could
give rise to only one cause of action, if the giffithas not included the whole of the

claim in the prior suit, he may not subsequently s the rest of his claim.

The rule against splitting of claims is not affectey the fact that the claim is due in

installments. So, where a debt is payable in ims&aits and two or more are due at the
time of suit, the plaintiff must sue to recover gmaount due under both installments. Nor
does it matter that the obligation is to be sattsin two ways.
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Example: B owes A Eth. $ 1,300 for services rendleke issues a promissory note for
Eth. $ 700 and agrees to perform service for Achhhe parties agree worth
Eth. $ 600. He dies without performing the servidesues his representative
on the note and obtains a judgment. He later wesepresentative to recover
the Eth. $ 600, the value of the service B faileghé¢rform. The second suit is
barred. B had an obligation to A in the amount tf.E 1,300, and at the time
of the first suit, that amount was due. It is imen&tl that the obligation was to
be satisfied in two ways and the theory of liapifior each is different: there
was a single obligation to pay Eth. $ 1,300, andai$ to be enforced in its
entirety. However, if at the time of suit on thetenoB was still alive and had
not refused to perform the services, a subsequéntosrecover the Eth. $ 600
as the value of the unperformed services wouldbeobarred. At the time of
the suit, the only part of the obligation that oweas the amount of the note,
and that part of the obligation requiring the parfance of service could have
not been enforced. If B had refused or was cleargble to perform the

services, the suit would have to be brought forgtre $ 1,300.

Likewise, where at the time of the suit on a mayigdebt, both principal and interest are

due, and the mortgagee sues only to recover tlezest{ a subsequent suit for the

principle is barred.

1. Single and Multiple Causes of Action

The most difficult case is when there is a situatd dispute as to whether the facts of
the transaction gave rise to one cause of actioto dwo. If there are two causes of
action, then the failure to claim the relief to wainithe party would be entitled under the
second cause of action does not amount to a sglitif his claim since he was not

making a claim with respect to the second causetidn.
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However, the mere fact that separate propertiesnamdved does not necessarily mean
that there are two causes of action. If both priogewere injured by a single act, it

would be a single cause of action.

To review, the crucial question in the subsequaittis whether the plaintiff is suing on
the same cause of action as we have defined thmat tethe court concludes that he is
suing on a different cause of action, the subsegsigihis not barred, this is so because
the rule only prohibits the splitting of a claim mh the plaintiff is entitled to make with

respect a single cause of action.

2. Omitting of Relief

A party may be entitled to more than one reliefwi#spect to the same cause of action.
In such a case, hmay sue for all or any of such reliefs. But if haits, except with the
leave of the court, to sue for all such reliefsshall not afterwards sue for any relief so

omitted.

The court has no discretion to permit a plaintffamit part of his claim, but may, in
appropriate cases, permit a plaintiff to omit t@ $ar some of the relief to which he is
entitled. With that exception, the rule prohibititige splitting of relief is the same as the

rule of prohibiting the splitting of claims, andrmse cases may involve both questions.

To be in line to the law, the court must determimeether the relief sought in the
subsequent suit existed with respect to the cadsaction on the plaintiff sued
previously. If it did, and the plaintiff failed task for it at that time, he may not do so in
the subsequent suit. Moreover, a party may belemtio certain relief at one time and to
other relief at another time. If he was only eattlto certain relief at the time of the
former suit, he is not barred from seeking theeféth which he has subsequently become
entitled in the later suit. The basic question tether at the time of the first suthe
plaintiff was entitled to more than one relief witspect to the same cause of action, for

which he failed to sue.

180



Finally, to have a full-fledged understanding of $ubject matter, a word should be said
about the power of the court to grant the plainigfive to omit to sue for part of the
claim. The court may do so even if the pecuniatyevaf the relief allowed to be omitted
exceeds its pecuniary jurisdiction. However, befthe court do so, it should be
convinced that there are very valid reasons fontgng such leave and should not permit
the plaintiff to avoid the provisions of the codgating to relinquishment of the claim in
order to bring the case within the jurisdictionaoparticular court. Leave should only be
given in situations where the plaintiff is entitled alternative reliefs and may

legitimately wish to exercise one such relief first

For example, the plaintiff sues to obtain spedferformance of a contract. He is not
interested in damages at that time, but if spe@édormance is not available, he might
wish to claim them later. Or, he may not have dageed whether he can recover

damages, because what he wants to is specificrpafze.

The granting of leave to sue for omitted relief wWdobe done sparingly so as not to
defeat the purpose of the rule requiring all relief which the plaintiff is entitled to be

sought in a single suit.

In this chapter we have discussed the provisiortsefCode designed to insure finality of
litigation. The drafters have demonstrated a clatntion that all matters in dispute
between the parties that relate to the same traosashould be disposed of in the same
suit. Careful enforcement of these provisions waltiluce the volume of litigation and

prevent harassment of one party by another.
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Review Questions
1. What do we mean by res judicata?
2. Briefly, discuss what the rationale and significauot res judicate are
3. Pin point the parties who could possibly be boupdds judicata.
4. What do we mean by “matters heard and finally deat®i
5. What do we mean by “matters directly and substiyiiaissue?”
6. Delineate the scope of res judicata.
7. Explain what “splitting of claim” is.

8. Address issues, which could possibly raised irticeigto single and

multiple causes of action.
9. Identify the general principles that regulate $ipig of claim.

10. Discuss omission of relief vis-a-vis res judicata.
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