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Chapter One

Introduction to Civil Procedure: Conceptual and Historical

Backqground

Introduction

Being the first chapter of the course, this intrduy part is intended to equip students
with the fundamental knowledge of the concepts hrsforical issues pertaining to
procedural rules in general and civil procedure particular; thereby, laying the

foundation for the subsequent discussions.

Against this backdrop, it begins by comparing aodtasting the relations between, on
the one hand, substantive and procedural rules amdhe other, between civil and
criminal procedures with a view to highlighting teignificance and scope of application
of civil procedure. This will be followed by a degation of the overall purposes of civil
procedure as it relates to fundamental procedudalsr Finally, the administration of
justice in Ethiopia, in the context of civil matenamely, the historical antecedents of
rules of civil procedure in Ethiopia and the sdlitgatures of the 1965 Civil Procedure

Code, will be briefly reviewed.

Objectives:
Upon completing this chapter, students will, amotiger things, be able to:
» accuratelypoint out therelations between procedural and substantive rules;
» make distinctions between civil and criminal cases armt®ntify the scope of
application of civil procedure;
» sufficiently comprehendthesignificanceof rules of civil procedure;
> properlyappreciate the ultimate objectivesthat the rules of civil procedure are
designed to serve; andjescribe and apprehend the past and present

administration of justice in Ethiopia-from the peestive of civil proceedings.
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1.1. Conceptual Underpinnings: Nature and PurposefdCivil Procedure

1.1.1. The Nature of Civil Procedure: DefinitionalAspects

Preliminary Remarks

In the process of analyzing the nature of a vital sensitive social phenomenon like law,
it is in order for most academic undertakings totstith an attempt to define key terms
and concepts that form the essential part of thgestiunder consideration. Yet, it has,
being in the nature of legal parlance, undenialglgrba futile business to strive to come
up with a precisely refined description to everypsdatisfaction. But still, it becomes,

at times, unavoidably imperative to venture intals@a task so as to gain sufficient

insight into and arrive at a proper appreciatiothef matters being discussed.

Letting the legal wrangling aside, however, thentésivil procedure’ may-for the sake of
simplicity, still be defined-in the context of baexhnicality. To begin with, composed, it
is obviously, of two words: ‘civil and ‘procedureSeparately treated, the former is
conventionally employed to denote matters relate’private’ individuals’ as opposed to
‘public’ affairs whereas; the latter refers to ‘theanner of carrying out a certain activity’.
When combined, thus, ‘civil procedure’ would viewdhm the aspect of court
proceedings- mean no more than the ‘method of adimdylegal actions relating to the

issues of private persons’.

And, here comes the potential pitfalls of adoptsngh a merely literal approach. That is
to say in instances such as this, one may run ekenpally damaging risk of failing to
properly appreciate the prime legal intent ingrdirtberein. Hence, a metaphorical
explanation of the matter would, it is hoped, natyoavoid similar shortcomings, it
would, incidentally, have a some relative imporan€&irst and foremost, such an
approach would enable one to sufficiently apprecihésignificanceof procedural rules

vis-a-vis the substantive ones.
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Moreover, one would, in the meantime, be propegyigped with adequate information
about thespheres of application(play ground) of civil procedure as opposed to the
criminal one and theriteria through which civil cases would be differentiateain the
penal ones. Most importantly, one would be welfguminted with theessential
attributive qualities and theoverall purposesof rules of civil procedure and would
acquire the necessary knowledge so as to ratioradthch theproper weight they

deserve

In what follows, therefore, instead of starting twithe definition of the term ‘ civil
procedure’ as such, we would, in the first placekendistinctions between procedural
and the other bodies of law; and, subsequently,papenand contrast the purposes that
these legal rules are meant to serve. Such a d¢giieal explanation would, in the final

analysis, enable us to appreciate the most disshog features of the law.

1.1.1.1. Substantive Vs Procedural Laws: Significare

With a view to maintaining smooth and healthy satiénteractions, all nations exert
concerted efforts to minimize (if not to entirelyoéd) such social evils as disputes to the
extent possible. The adoption and implementatiomegél prescriptions, as it has just
been mentioned, is one of the prominent mechanisinachieving such an end.
Meanwhile, the laws so enacted have their own &pew@tures, purposes and systematic

arrangements.

Among the various ways of classifying laws, oneoires making a broad distinction
betweensubstantive and adjective legal rules. Adjective rules are, in turn, subded
into procedural andevidencelaws with the former constituting the major pontiof it.
The law of evidence, which govertie method of proof of allegations or assertions of
parties to a case,apparently falls beyond the domain of this courses, we will
therefore concentrate be dwelling upon the remgitwo species of law: substantive and
procedural.
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Substantive laws, for the most padefine rights, duties, privileges and liabilities
personsand set outegulatory norms for their mutual relations in their ordinary coeirs

of life.

Functionally expressed, they provide the basiesgoverning the day-to—day activities
of individuals Vis-a-vis the community they live and interact with- for the attainment
of orderly and smooth societal interactions, andwsh, form the substantial portion of
the laws in the aggregate. Thus, these chiefbates of the laws and their relative
proportion, coupled with the fact that proceduealid are, comparatively speakirimt

means to the end contemplated by substantive lawmay, presumptively, hasten one
to attach more importance to the former than tolatter. Yet, there seem to be a strong
teleological foothold to challenge the propositias a mere foretaste of the functional
purpose that the procedural laws are designedri@ sad the ultimate objectives they

have in view.

As indicated, above substantive laws seek to awbgputes between and among
individuals and groups in a society. They intencatbieve this by carefullgielimiting
their respective legal spheres by, primarily, predefining their rights and the
correspondingduties in an intelligibly ascertainable manner- in contemplation to
adjusting human conductsat various levels of relationships so as to enswwidual

freedom within the context of public order and soa@tal harmony.

However, the ever renewed exigencies of humanalifé the correspondingly growing
interdependability of social relations do signityetinevitability of real or perceived

incompatibility and/ or divergence of interestserttby, rendering the attempt to
potentially avoid disputes practically inconceivabl'his phenomenon, in turn, indicates

the indispensable need for a formal and principlisgute resolution processes.

What is more, one may concede, to be fair, to @lsethat the legal notions of substantive
rules are so general and carry with them a bunfllegal effect one of which is the

possibility of judicial enforcement. However, it aso tellingly true that even the very
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existence of those substantive rules is, more dftan not, measured by their objective
enforceability essentially through, , thestrumentality of procedural rules in the

courts of law.

Moreover, it has nowadays been a well establishet thatprocedural irregularities
affect the ultimate fate of litigation dramatically not less than the substantive
problems. This assertion may well be substantiated by théoahg hypothetical
illustration.

Assume, for instance, that there is a legal rulsulfstantive nature guaranteeing one of
the rights to own/ possess property and make usaybenefit derived therefrom. Also
assume that there is a firm legal declaration-&img that no one may be deprived of
his ownership/ possesory right nor interfered vitshenjoyment unlawfully and without
due process of law. Let’s also imagine that thallggohibition is illegitimately breached
in a given situation. Now, therefore, the pointiighe rightful owner/possessor, who is
deprived of his ownership right or possessionwmse possession is interfered with, is
not otherwise provided with effective and efficidegal process through which one
would be able to reclaim the restoration of theghihhe owned or possessed and/ or the
cessation of the interference and require damagesnly injury he might have sustained
thereby and enforce the judicial remedy as ag#nestvrong-doer or trespassenvould

be as if there was no such a legal declaration(righat all.

Accordingly, one may safely and boldly propound tiheaw, needless to mention, is not,
in its full sense, just prescription, rather, bgifescription and application. Indeed,
prescription without application is nothing but pretence. This means that the rights
and duties envisaged by the lawsuld mean nothing unless they are fully enforced,;
most importantly, when they are breached or vidlaten other words, the mere
declarations of the rights in a document may novigle sustainable security when they
are infringed, unduly suspended or taken away. fitgans, under the pain of repetition,

that the bare statutory stipulations may not yiédd practical purposes, any goadless
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all the necessary conditionsare thereto spell out the manner of their propgoyenent

and/ or exercise.

The existence and proper application of effecting efficient rules of procedure, hence,
does not solely avoid the potential evils consegt®such unfortunate events; it would,
thereby, enable the legitimate owner to properlpe@and/ or exercise the right within
the bounds of the law. Thus, unless there existsomnative framework and an
institutional structure by and through which a wrongful conduct is pealbgfand
formally restrained, and the injured victim is poojonally remedied; the latter is likely
to “take the laws into his hand$, as the saying goes, wherein, he might resosbtoe
kind of self-help measures. = Consequently, kberaes thesignificance of the rules of
procedural laws in general and that of civil pragedin particular. That is to say, it is the
function of procedural rules, to which civil procedure bwjs, to govern as tbhow
claims of persons are prepared; where and when preated; and, how determined
and finally enforced by a court of law. In a nutshell, one may comfaaimnclude that
procedural rules, in essenggye effect (“life”) to the ends sought to be achieed by

substantive laws.

Before winding up the discussion in this sectiobyiaf note has to be made of the issues
involving the practical difficulties of determinirthe categorical features of certain legal
rules; i.e., whether they belong to substantiveprcedural class, irrespective of the
nature of the document embodying them. To stath,wit the normal course of things,
rules of substantive character are essentiallyraresh or found, particularly in the civil
law tradition, in such bodies of laws as the ‘¢jvitcommercial’ and ‘penal’ codes;
whereas, that of procedural ones are primarily npa@ted in such instruments as the
‘civil and ‘criminal’ procedure codes. Yet, as aatter of fact, it is not, more often than
one would expect that easy to readily put, withrd@fe precision, a particular legal rule
to either of the categories. Indeed, it becomes$ijrags, indispensably necessary to draw
such a proper distinction -which may otherwise &ia®bservable legal implication Vis-
a-vis the issue at hand.
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For instance, laws affecting substantive rights, @am principle, construed to be non-
retroactive in effect; i.e., such a legislation slawt apply or affect as regards facts or
events (transactions) which took place before ¢igeslation came into force. The law of
procedural rules, on the other hand, is commongnas=l operative from the day of their
coming into effect to all cases pending in sucly\day and there after (See, for instance,
Art 1 of the Cv. Pr). Considered from this aspéctyould not be so hard to imagine the
legal effect of confusing one strain of rule foethther in a given situation. Two minor
instances, illustrative of the foregoing scenariae thus in order. For example, Art
1856(2) of the Civil Code prescribes that a coedlohg with a given case shall not have
regard to period of limitations unless it is pledd® the parties; which means, it is not
legally proper for the court to consider, by itsroimitiation, the statutory specification of
a period within which a law suit should be brougkfore it; and, hence, withhold or

grant the incidental right, unless one is claimebdyothe parties themselves.

Nevertheless, in spite of the fact that the rulensbodied in one of the predominant
substantive laws, the Civil Code, appearing to amtrits substantive nature, a cursory
review of the provision would suggest otherwiseafTig, the rule is actually setting forth
a guideline for the court as to how it should gowhbdealing with issues of period of
limitation in relation to judicial proceedings. @Anas such, it is indeed a rule of
adjudication governing the process of litigationtire court-rooms by regulating the
relations for instance, between the litigants amel ¢tourt; and, hence, procedural in

nature.

In the same vein, but with a different approach,ule consider the stipulations in Art
1845 of the same Code in relation to the ruleseniogl (statute) of limitations as regards
contractual obligations. By virtue of this provisjahe right to institute any legal action
for the performance; on the non-performance orth@ sake of invalidation of the
contract, shall be barred, as a rule, unless broughin 10 (ten) years from the time the
period started. Thus, apparently, there seem teobge good reasons to conceive the
rule, though arguably, as substantive in esserareoie thing, the rule, needless to state,

is embodied in the Civil Code, the major constitusody of substantive rules. Besides, it
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is prescribing a condition in relation to the cawctual right of a party, the exercise of
which is made to depend. In other words, the rslatiaching a restrictive requisite for
the taking effect of the right of a person who ndaynand a legal remedy for a contract-
based civil injuries.

Nonetheless, in contrast to this position, theitesgtem to be some room to view the rule
from another perspective wherein one may plausabiyie for and regard the rule as one
of procedure.

Of course, there is an explicit provision in the BCd ( See, Art 244(2) (f) ) prescribing
that contentions that the suit is barred by linot@amust be raised at the earliest possible
opportunity and treated and disposed of as a piredity objection by the court at the first
hearing. Moreover, the rule is so grand that @dsnted as one of the only two causes on
which a lawsuit could entirely be dismissed, whee objection is sustained, with a far-
reaching effect of precluding the reinstitutionaofresh suit as between the parties on the
same cause of action.

In short, the rule, unarguably, demarcates the fim& within and before which a
contract related action should or could be lodgea icourt of law. In so doing it, in
essence, determines the time as to when one wotlgerable to make use of his right, in

which sense, plays a procedural role.

» Self-assessment Question

Evaluate the tenability of each line of argument irthe latter case.

Be that as it may, there are some cradeemesof help, which are employed rivil
matters to differentiate between rules of procedure and that of the subigtanohes.

The first general approach is related, as it has already ekcated in the preceding

section, to thematerial source i.e., the constituent document of the rule under
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consideration. This means, rules of civil procedums instance, are primarily and
substantially embodied in the Civil Procedure Cadd, to a certain extent, in such other
bodies of laws like the ‘Proclamation for the Estdbment of Federal Courts’, Proc.
No0.25/96 ( and the amending proclamation theret@/hereas rules of substantive laws
are predominantly incorporated in such substantosdes as the ‘Civil and
‘Commercial’ they are secondarily, found in somlieestlaws relating to civil matters.

The other broad criterion for distinguishing between the tareas of rules is connected
to their respectiveontents (purposespand thefunctional correlations between them.

As it has already been explained elsewherein tlagpteh, the rules of substantive laws
envisages to avoid conflicts so as to ensure iddali freedom within the framework of
public order and societal harmony; by, primarilyegefining the rights and duties of
individuals and groups; and, by regulating theiefactions at various levels of relations.
Nevertheless, notwithstanding the enactments ohgent substantive laws and the
aspirations thereof, conflicts are virtually inh@rén human relations; and, they can and
do arise for a number of reasons; thereby ,cafiamgan efficient and effective dispute
resolution mechanism if the ultimate objectived tha substantive laws have in view are
to be meaningfully attained. Thus, here comesntispensable needo availremedial
measuresfor the dispensation of justicethrough theinstrumentality of procedural
rules; and, there lies tlo®rrelations between the two classes of laws. In that, the rofes
civil procedure are fundamentally meant to deahwhit manners of framing law suits;
determining their place of institutions; and, govening the way they are to be
considered and finally enforcedby the courts of law. In other words, they arer¢he
secure thgust, speedy and inexpensivelisposition of civil cases in the administration
of justice. Briefly statedthe law of procedure is the means to the end dotagive

achieved by substantive laws.

Finally, thethird parameter is concerned with the actual functiontheftwo classes of
laws vis- a-vis their respectivepheres of applications In this respect, the rules of
substantive nature determine, in the whole, indialdconducts and regulate their
interactions within the society at large. Thatley deal with civil matters largefalling

outside the environs of the courtrooms.Procedural rules, in contrast, govetime
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process of litigation; regulate the conduct of relaons between the litigants and the
court with respect to the proceedings; and, as,ssatalled“law of action” reflecting
the dynamic aspect of the rules of substantive .|&wst is, substantive rules represent

‘law at rest’, so to say; while procedural rules dertfidev of motion”.

To sum up, therefore, theaterial source the constituent documentwherein the rule
under consideration is inscribed; thiimate objective the rule is meant to serve and its
functional spheres of applicationare the three general, though inconclusive, yaidst

through which a distinction between civil and sab$ive rules is tested

» Self-Assessment Question

Explain in your own words the statement: “Procedurd rules are ‘law of action’-

reflecting the dynamic aspect of the rules of subahtive rules”.

1.1.1.2. Civil Vs Criminal Procedures: Scope of Aglication

Depending on thepurposes and the ultimate objectives underlying their very
establishment the types oélationships they chiefly govern; the nature of tiegal
interests that would be affected at their violations andndes theparties who would
have sufficient stake therein so as to involgesticiable controversy, laws may also be
classified intdcivil' and‘criminal’ . Here, a point has to be made of the fact thav¢ng
phraseology of the two terms is a purposive empymThat is, the adjective ‘civil’ is
used, in this context, in contradistinction to twerd ‘criminal’ so as to signify the
distinction between their respectiaeeas of applications sincehe former deals with
‘civil matters whereas, the latter is concernedhwicriminal’ cases. Thus, as a natural
corollary to this, there comes a need to identiy éssential attributes of the two areas of
laws; the nature of the legal interests each intengireserve and the basis of their

classification. A brief introductory remark is thunsorder.
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Legal rules in the general parlance, have, to reiterate \whatalready been said herein
above, the purpose of adjusting human relationsaabus levels so as to preserve and
ensure the wellbeing of the public at large. pitesof this, however, the ever-growing
complexities and interdependability of human relagi have made it clear that there are a
good number of situations whereby the legal intsretothers may adversely be affected

and an eventual evil maybe inflicted there upon.

The inevitability of such unfortunate instancesfum, calls for corresponding remedial
measures if the societal harmony is to be meanliggfireserved. Accordingly, the
infringements or violations of legal interests whiare so recognized and protected by
law -are considered to begal wrongstherebyentailing liabilities andincurring legal
sanctionsupon the wrongdoer. These wrongs and the atteridibdities are, in turn,
considered to have eitherivate or public nature. The former are breaches of private
rights, affectingndividual interests; and are calledivil injuries ; whereas, the latter are
violations ofpublic interests, affecting the society as a whole; and, are call@ties.
Even though both of the wrongs do, in a way, afteetprivate individual, the nature of
certain wrongs are conceived to be so grave entwugtifect; and, hencenvolve the
public at large in the controversy as an eligible nterested party-represented

through the state.

From the preceding discussions, it can be undedstoat the major distinction between
the two lies in the degree of gravity of evils ilwex in their eventual consequences-
wherein the severe ones are placed in the categfocyimes. Thusgcrimes are more
serious and sufficiently injurious to the public ascompared to civil wrongs which

affect only the private victim.

In sum, a crime ian offence against the community as a whofer which the offender

is held criminally liable and facggenal sanctions A civil wrong, on the other hand, is
an infringement of the legal interests pfivate individuals and is redressable,
principally, throughreparation of damages.Moreover, consequential to the nature of

the legal interests affected in a civil disputes tdases are to heitiated and instituted
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in a court of lawby the aggrieved party himself(or his legal pleader); wherein law
enforcement organs are butdaeail remediesfor those who have valid claims. In other
words, in a civil litigation, the judge is there, the whole, to decide whether any legal
right of the plaintiff is affected; and, if so, wther one is entitled to any relief. It thus
follows that the mairpurpose of administration of civil justice is primarily tenforce
rights; and, hence, a civil case ma&and up in an award of compensationto the

individual victim ordismissalof the case

On the other hand, penal prosecutions, being theera of the public at large, have the
final aim of ensuring the overall peace and security ohe nation as a wholeand, may
result into anacquittal or conviction of the accused- carrying with it, primarily, an
element openal liability, namely, punishment.

At this juncture, it would be of help, or, at leasdt out of place, to say few words about
the jurisprudential grounds for the establishmérival or criminal liability. The basis of
remedial liability is to be found in the legal maxi‘ubi jus ibi remediunmi, which
meanswhere there is a right, there must be a remedytaking into consideratiothe
bare act irrespective of the intention of the wrondoer. On the other hand, the
fundamental rule underlying penal liability is caimted in the jural dictumiactus non
facit reum, nisimens sireg which means thad mere act does not amount to crime
unless it is accompanied by guilty mind. That is, one is held criminally liable only for
those wrongfulcommissions or omissions for which he does eitherilifully or
negligently. In other words, criminal liability invariably reqes moral guilt (intention or

negligence), plus, personal act or forbearance.

Generally speaking, all legal disputes before artcofi law are thus either one of
remedial or penalin nature; and, civil procedure is, needless taotioa, a set of rules
employed in the disposition of civil casesvhile criminal procedure is, by the same
token, meant tgovern the steps to be followed in penal prosecutis. These specific
areas of implementationof the two procedural laws, on the one hand ,dbsithescope
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of application of civil procedure; and, on the other, brings iptcture the need to draw

distinctions between civil and criminal cases.

In this regard, with a view to differentiating divtases from criminal ones, three
parameters, inherently based on the jurisprudeb#@ekground of the two areas of laws

discussed above, are commonly employed.

Thefirst factor relates to thaature of the partiesinstituting the legal actiom civil
case is naturally initiated by a private person claming redress for some wrong
alleged to have been committed against him by anath

Accordingly, parties involved in a civil case capear in either of the following ways:
> “A physical person against another physical person”
> “A physical person against a legal person “, or,

> “A legal person against another legal person”.

Talking of legal persons, it has to be mentioned thstate is not usually interested and,
hence, involved in civil proceedings. Sometimesyéwer, the government may initiate a
legal action and be a party to a civil case. Thisuos when it acts in and exercise its
private capacity. A government is said to have acted in its paveapacity when it
engages in matters typically undertaken by indialdu Such is the case when, for
instance, itruns business transactionsessentially for the purposes of deriving profit
from such commercial activities. In psiblic aspect the functions of a government are,
predominantly, dispensing justice; defending theestand its population from foreign
aggression; maintaining domestic peace and oragulating social, economic and
political activities; and levying and collecting«es to finance these activities.

But, if the government is engaged in commerciatdagtions and a dispute arises from
such activities, the matter is considered to bevih@ase and disposed of as such by the
legal tribunals. In criminal cases nonethelessthe parties are commonly the state
(represented by the public prosecutor, usuallplace of the plaintiff) and amdividual

suspect (defendant— who has allegedly committed a penal offenceré&tare, however,
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some limited possibilities for a penal prosecutiorarise between an individual victim
and the alleged offender. These are limited toscés€offences upon complaints’-as
the law calls them. That is why, a criminal casgeéserally considered to be one not
between the individual victim (and / or his relasy and the alleged offender as such,

but, a matter between the state and the offender.

The purpose of initiating a law suit and theature of the relief sought thereby is the
other yardstick used to make a distinction betwagih and criminal caseslhe relief
demanded in a civil case is mostly the paymemtf moneyor is usually to be assessed
in monetary values. This may include, for instarite payment of damagesfor an

alleged injury sustained by the victim (plaintiff).

In some exceptional civil cases, howevespecific relief (personal performance) or
forced performanceof legal obligations, such asstitution or delivery of goods or an
injunction could also be demanded. Whatever the case mayobetheless, the relief
sought in either of such civil litigations has natipto do with the loss of personal liberty,
or deprivation of life of the parties involved thar. Consequently, a court entertaining a
civil litigation cannot, in principle, impose a sdion depriving a party of his personal
liberty; such as, an order of detention; or, of lfis as in the case of death penalty.
Nonetheless, one, who either refuses to furnishrggdor appearance-while the case is
pending- (Arts 147-150);or, fails, without good sapto satisfy a decree(Art 389), may
exceptionally be detained incavil prison for a periodhot exceeding six months

On the other handhe over all purposes and aims for initiating a cnminal case is the
maintenance of peace and order of the general publiby, primarily, punishing the
law breaker. That is, thestate initiates a criminal case for the purpose of securing
obedience to its laws by inflicting punishment and/other measures on the criminal
offender. A penal case, thus, aims at punishingfiander- which appears in the form of
loss of liberty (as in imprisonment) or deprivatiohlife (as in capital punishment) and
fine.
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The third test is concerned with thevailability of alternative dispute settling
mechanismin either of the cases. Seen from this perspeativé cases are subject to
negotiations; and, hence, a compromise could be reached up@pandently between
the parties themselves. This, by implication, meiiwas the parties are not under legal
obligations to bring their civil disputes beforeaurt of law and have them disposed of.
They, rather, bring them to the attention of a leghunal if and when they fail to settle
their disputes peacefully as between themselvéd. this juncture, however, one must
take note of the fact tha certain single act may give rise to both a civiand a
criminal case whereby the parties are at liberty to negotiater dkie civil aspect of the

matter.

To sum up, a civil case is one instituted primably an individual for the purpose of
securing redress in monetary terms. Understandably,procedure is, thuss method
employed in the initiation and disposition ofsuch civil disputes.Moreover, the parties
are at liberty to negotiate over their disputesnewtile the case is still pending; and have
it withdrawn from the court any time, but beforéral judgment is rendered. In contrast
to this, criminal cases are not subject to such alternativedispute settlement
mechanisms.This means, the matter lies exclusively within @done under the power
of the prosecution officers irrespective of the steggions and the agreement that may be
made between the victim and the offender; unleEgoarse, the case falls within the

category of ‘offences upon complaint’.

» Self-Assessment Question
Assume that a dispute arises between the Comm@&ardl of Ethiopia and an individual
who alleges that he was an employee of the Bankimptoperly and unlawfully
dismissed of his official duty; and, hence, fileduat in a court of law demanding, among

other things, to be reinstituted.

Is this a civil or penal case? Why?
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1.1.2. The Purpose of Civil Procedure Vis-a-vis Fudamental Procedural Rules

The desire for the betterment and furtherance gdlleules regarding the administration
of civil justice, as described in its preambulaatesment, was, indeed, the prime factor
that necessitated the enactment of the 1965 Cratdelure Code of the Empire of
Ethiopia; Otherwise, formally speaking in no otlpdasce, does the Code expressly sets
forth the purpose it aspires to achieve and/ or fthestions it intends to undertake

towards the attainment of the goal designed tcebeesl.

However, there are certain fundamental values agdimhate interests that procedural
rules, in any legal system, aim to preserve ancipegourposes that underlie their
establishment. In other words, there are, morenaft@n not, well-articulated ultimate
objectives which they indispensably envisage taimttThus, in the general parlance,
rules of civil procedure aim to ensure that dispuaee handled by ampartial legal
tribunal in afair and orderly manner and agxpeditiously and economicallyas
possible. They are, in brief, meant to securgubg speedyandinexpensivedisposition
of cases. More specifically; they aim ta¢ating the parties to a law suit equallyin
enforcing their rights and the corresponding dutied laying down the ground for a
smooth and orderly flow of litigation so as tmake the decision within a reasonably

fair and quick time.

Nevertheless, viewed from the mechanical aspeciwviflitigations, procedure may be
considered ag means to an end not an end in it selfAs stated, earlier procedure
essentially exists to ensure the proper enforcernénmights and duties arising from
substantive laws .This, however, cannot be anutable security of the proposition that:
procedures are devoid of inbuilt, significant preg@alues of their own independent of

the ultimate outcome they are designed to preserve.

Yet, in spite of the implications of such a content where a dispute is brought before a

court of law, it is the function of the court tojadicate the controversy in accordance
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with precisely ascertainable legal prescriptiomsoitder for a court to properly perform
those tasks, it must operate under a well-defimedl effective procedure. Specifically
stated, the claims of both parties must be heardnirorderly manner; the issues for
decision must be distinctively presented to thertgoand, the court’s judgment must
timely be enforced. Accordingly, the efficacy bktlaw of civil procedure is measured
against and is considered valuable in so far ssamployed irsuch a way as to enable

the court to make a fairly prompt dispensation of il justice

If, in contrast to this, the application of the asilof civil procedure leads toostly
litigations and excessive delays the disposition of the case, the over all olyes of

the law for which it has been designed is saidaweHailed.

Yet, make note of the fact that, thouglstice delayed...’, as the oft-mentioned maxim
goes, is saidjustice denied’, it is also equally true thajustice rushed is justice
crushed’, meaning,sketchy judgmentsrendered at the expense of justice in a manner
that obstructs or destroys justice itself would antoto a miscarriage of justice
potentially jeopardizing the administration of jast Hence, a reasonable balance has to
be struck between the two extremes.

To state the obvious, therefore, they must not imecthe problem themselves, curtailing
the legitimate interests of the parties by beingrezously employed in a manner that
destroys justice. Actually, speedy and inexpendetermination of a law suit depends on
a number of other factors; such as, tlaenber and nature (complexity) of filed cases
Vis-a-vis thenumber of the courts (benchesgngaged in the business; and, inenber

of the judges (justice officials) operating therein; as well the degree of compliance

with the governing rulesandcase flow managementechniques.

Be that as it may, the purpose of procedural ratesspirit of the law must in all cases be
borne in mind when dealing with procedural issuas their application must always be
geared towards the attainment of this end. In dageapplication of a given procedural

rule gives rise to legal arguments, it should lerpreted and given effect in such a way
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that it ensures the purposes and intents conteeapla the law and thereby serve the

public interest.

Talking of the practical implementation of the sulef Civil Procedure Code, there have
always been irrefutable criticisms and a considgravide ranging strain of
dissatisfaction both in the spheres of the legalgssion and the litigating public. In view
of this, the generally held belief has been that ithdeterminable number and
complexities of the procedural steps followed in # litigation process; lack of
procedural transparency; the greatuncertainty of the governing rules and the
irreconcilably divergentnconsistenciesin the application of the law, are some of the
distinguishing features of our judicial procesdadact, it is not uncommon to see people
voicing of their dissatisfaction with the overalbjcial proceedings.

In this regard one can say that, nothing expreskes distress than the usually
mentioned statementlt‘is better to be sued and stand as a defendant iour courts
than claiming one’s right through them as a plaintff”. Victims may, at times, go even
to the extent of relinquishing their claims thamrm@ading them through the existing
intricate procedures due mostly to tiiolerably sluggish, inefficient, unpredictable

and costly litigation processes

One the other side of the story, however, thera garallel argument that the crucial
problem of the system does not as such lie witHaheitself. This, of course, is without
denying the fact that there are certain defectdoankhcuna in the law which are,
relatively speaking, tolerable to some extent. Bitht is actually meant to emphasize
and implicate the fact that the chief problem irs tregard lies with theelf-imposed,
deep -rooted and rampant customary practices whichare repugnant to and
observably inconsistent with the dictates of the ésting law. In line with this, to raise
but few irregularities, the expressive phrdsbkoth a torture to write and a torture to
read” , which is usually told of * prolix judgments’ wl exactly fit, mutatis —
mutandis, to the tiresomgleading practices, by and large, employed in our judicial

proceedings. Neither the litigants worry themselvkesomplying with the prescription of
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the law in preparing their pleadings; nor, sadlpwgh, the court officials are seriously
engaged in and bother themselves of ensuring timeafcsufficiency of the pleadings as

they seem comfortable with (and, hence, eviderdiyicit in) the bad practices.

Moreover, there is no tradition of managing lawtswieparately Vis-a-vis their specific
natures. Cases, which nemaimmary or acceleratedprocedures, for instance, are, more
often than not, treated in accordance with the saseuiring ordinary procedures
involving going through all the stages of stringesgular proceedings. Most importantly,
there does not seem to be sufficiently defined adiment policy or a strictly consistent
implementation of adjournment procedures. Had tined¢ebeen the case, the cumulative
effect of them would have immensely saved, amohgrathings, the time and money of
both the litigants and the courts; thereby, senthmg very purpose the law is meant to

achieve.

In connection, to this for instance, it has beeporeed that in one old case a suit
regarding succession was instituted in the HighrColuthe place while it ought to have
been filed in a court of first instance jurisdictiorhe High Court, however, proceeded to
adjudicate the merits of the case; and after hadmat with it for an extensively long
period, gave its judgment, against which an apped lodged to the Supreme Court.
However, the Supreme Court, on its part, havinglderethe appeal for another lengthy
period, quashed the proceedings of the renditiamtand to the dismay of the parties,
the reinstitution and retrial of the case-backdaase one- after it had stayed fEght
years of its stay in both courts, down in the court bé towest grade where it should

have been originally filed.

The reporter of the case, a noted lawyer in the,anewever, strongly criticized the
decision of the Supreme Court as absurd. Thawvex) éhough the order of the Supreme
Court was, apparently observed, procedurally cgriegvas applied in such a way that
defeated the very purpose and spirit of the lawd, afisregarded the public interest.
Justifying his argument, he further stated thateh®er that arose from the procedural

irregularity of non- compliance with regard to mr&kjurisdiction was neither to affect
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the merits of the case (and was unlikely to pregjedhe parties) nor the Supreme Court
was expressly barred from handling cases of lowarts’ material jurisdiction. Thus, he
further suggested that the Supreme Court havingdsthe procedural irregularity that
had occurred therein should have gone on to heaappeal and finally disposed of the

case so that justice would properly be served.

However, this view was attacked by another comntentaho upheld the order of the
Supreme Court and, in his dissenting opinion, algtieat, in so far as original
jurisdiction is expressly vested in the courts $tfinstances, there was need to
deviate from and interpret the clear rulesof the law so as to legitimatize the otherwise

void judgment of the High Court under the guis@ispensation of justice.

» Self-Assessment Question

Which line of argument do you support? Why? Or, doyou have an alternative way

of looking at the problem?

Generally speaking, however, in the modern judidiibations, there are some
procedural principles of fundamental importance fbem the foundation of and apply to
all sorts of procedural laws ; be it civil, crimlna administrative, so as to ensure the
proper dispensation of justice. The rules are aetlled; they have received a wide range
of application and embraced the whole notion af fiéay (procedure) or due process and
failure to comply with them, in principle, vitiates a decision and discredit the
judgment as lopsidedso as to constituta miscarriage of justice.For instance, Proc.
No0.2/1942 (Proclamation for the Administration aefstice), declared that “... no court
shall give effect to any existing law that is repagt to the natural justice or humanity or
which makes harsh or inequitable differentiatiotw®n our subjects and foreigners”.
Of these cardinal procedural principles the magtificant requirements considered to be

the essential ingredients of justice are briefgcdssed below.
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1.1.2.1. Fair Hearing of a Suit/Impatrtiality of the Courts

There are certain factors against which imparyiatift courts is evaluated or through

which “fair hearing of a suit” is ensured. The &lling are the major ones.

A. Neutrality of the Presiding Judge

Any person who sits in judgment over the interedt®thers must be able to bear an
impartial and objective mind to the question in the controversy; i.e. Sleé should
impart justice without fear or favor. That is, the authority empowered to decide dispute
between opposing parties must be @mee from bias-by which is meant aoperative
prejudice ; i.e.,predisposition towards one party or against the otér without proper
regard to the true merits of the caseBias or prejudice has been defined as a leaning,
inclination, bent or predisposition towards oneesid another or a particular result.

In its application to judicial proceedings, it repents a predisposition to decide an issue
or cause in a particular way which does not le&eejtidicial mind open to conviction.
Bias is a condition or state of mind, an attitudeoint of view, which sways or colors
judgment and renders a judge unable to exercis@rmlger functions impartially in a

particular way.

There are two attributive features of impartialityhe first feature issubjective
impartiality , which refers to the impartiality of thpidge himself and second is
objective impartiality of the tribunal; i.e.the tribunal/ court or bench should provide
the public with the guarantee that it operates mmgdy; i.e., conditions that avoids
suspicions of impartiality. In other words, thepiantiality of the judge (the subjective
one) alone is not sufficient- there must be coodgithat warrant the impartiality of the
court (the objective one). Of course impartialisyriot only about just ends, it also is
concerned about just means. Consequently, wherersomp who is entrusted with
discharging such judicial function has, by his aaetd shown that he is interested, or
appears to be interested in the case, siatuld disentitle him from acting in that

capacity.
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In this regard, there are some common sourcesasf thiat should disqualify a person

from acting as a judge.

I. Personal Bias

Although with the ever-growing interdependability lmuman relations, this factor has
always been a matter of judicial interpretatiomeré are, in fact, a number of scenarios
that may create a personal bias in the judges’ niindsually arises fronfriendship,
relationship (either personal or professional) lawstility or animosity against either of
the parties; omegativity from personal prejudices; or even politcal rivalry.

II. Pecuniary Bias/ Bias as to the Subject- Matter.

[No one should be a judge in his own case!]

The rule against pecuniary bias originates fromléigal maxim:“nemo judex in cause
sua’, implying that no one should be a judge in his ogase; and, it arises from
monetary interests in the subject matter of the dispute, no mattew remall or
insignificant it might be. Where the judge himselfa party or hassome connection
with the litigation so as to constitutdegyal interestthat should disentitle him from being
a ‘judge in his case’. Generally, even if in somses there may be no real likelihood of
bias of any sort, one may still be disqualifiednfr@ssuming the judicial position for
justice should not only be done, bmust appear to be doneo the litigating public .
Thus, the requirement of the rule against bias éghmbservance is recommended in the
name ofimpartiality ) goes to the extent of imposing thety upon the presiding
judges to withdraw themselves from the proceedingsvhere it causes ( or, appears to
cause ) the violation of the rule (see, for ins&@rArt 27 of Proc No 25/1996).

B. Right to be Heard: Nobody should be condemned ineard!

Any one against whom an action is taken or whoght ror interest is, thereby being

affected should baware of the information against him and should also be granted a
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reasonable opportunity to defend him self.The governing maxim in this case runs:
‘audi alter am par tem; meaning Hear the other sidé- no body should be condemned
unheard. Two of the facets of the maxim are:

I.  Notice has to be given to the party before the proceeditags and,

II. A party has to be given adequate and reasonable (effective) opportunity

to explain (hearing).

Moreover, a party should have the opportunity tduag all relevant evidence on which

he relies and opportunity for rebuttal of evidesabmitted against him.

C. Equality of Treatment Every one is prima-facie gual before the law

This principle implies equal subjection of all pans to the ordinary laws of the land as
administered by the regular courts of law; and, kxtends protection to everyone.
Hence, each party to a law suit should be treatgmlly without discrimination of any
sort (i.e., sexual, religious, status, ethnic arigiolitical affiliation, etc). This rule is so
grand that it is considered an approximate synofoyrand equated with the entire notion

of justice.

Moreover, the degree to which procedural rules lifate equal opportunities of
participation for the litigants to influence thedgment may be taken as the most
important criterion by which procedural fairnesseigaluated. In sum, there are three
fundamental pillars used as ultimate test of pracadfairness (equality) i.esine qua

non for even, handed dispensation of justice:

I. Equipage Equality

This implies equality between the litigants in @epg their respective pleadings in

getting legal aids (services) in searching for ek etc, irrespective of their differences

in income levels. If a party, for example, is alksvto amend or alter his pleading same
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opportunity should be granted, when the circum&awrequires, to the other party (as
per Art 91 of the Cv. Pr. Cd.).

II. Rule Equality

Under similar circumstances, each party shouldubgested to and protected by, similar
rules. Same issues should be resolved throughasinagal rules. If, for instance, by
virtue of Art 58 (a) of the Cv. Pr. Cd, represgian is allowed for a ‘brother’, the same
rule should apply for a ‘sister’s’ representatibmigh not expressly articulated therein.
[ll. Outcome Equality

Similar issues, under same grounds /circumstarstes)ld have similar outcomes for
example instance, in such instances wherein ‘datien’ is allowed-pursuant to Art 38
of the Cv. Pr. Cd. Generally, speaking like casesikl be treated alike.

1.1.2.2. Public Hearing of a Suit

Justice must not only be dome&it must also be seen being done

‘Hearing’, here, refers to the consideration by ¢bert of the allegations and defenses of
either side before rendering the final decisionptimciple when the court undertakes
such a hearing, the public at large, must havesadethe litigation process (court-room)
without, of course, negating exceptional situation$ inherently confidential nature-
wherein courts may consider cases in a closed obaffin Camera”). Accessibility to
the media-which serves as a bridge between theisvamother important aspect of
transparency. In this regard, Art 12 Sub-Art 1 leé FDRE Constitution, for instance,
expressly stipulates that “the conduct of the goremt shall be transparent”. Such an
open court proceedings ensuriansparency of judicial activities and secures the
acceptability and reliability (credibility) of the judiciary. It is in this send&at it is
often said thajustice must not only be done, but must also be seéeing done!
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1.1.2.3. Independence of the Judiciary and Accourttdity of the Judges

Under this sub-section, there is an interplay af thistinctive but correlative principles

usually employed in juxtaposition with one anothedependenceandaccountability.

I. Judicial Independence

Judicial independence, as one of the cardinal elesef the rule of law, is commonly
elevated to the status of and provided with comstibal protection. Moreover, it is

ensured through and possesses dual facets: iistdaland personal/functional.

A. Institutional Independence

Institutional or administrative independence whishusually related to the concept of
separation of powers-is a mechanism through wharh,the one hand, a balanced
coordination and cooperation among the three besdi the government is ensured;
and, at the same time-signifies the freeing of jundiciary from anunwarranted
encroachment or influenceof any sort, particularly, from the executive wingofficial
of the government. For practical purposes, howewestjtutional independence of the

judiciary is essentially ensured through the follogvmeans.

a. Legal Basis

So as to firmly establish institutional independeotthe judiciary, there has to be a legal
stipulation to that effect-it has to be legally @deed. Such a declaration would not only
provide a legal guarantee to the institutional petelence, it would also confirm the fact
that it is not something to be granted or, at timathheld, of personal will-but one with
a legal foundation.(See, for instance, Arts 78&7the FDRE Constitution.)
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b. Independence to Administer Internal Affairs

On this regard, it has been commented that théuatitre feature of the history of
administration of justice in Ethiopia had ramparkiBen dusion of judicial power with
executive functions. Asingle person had been both a governor (adminigtrafficial)
and a judge entrusted with judicial power and, beilcere was not a sharp distinction
between the executive branch and the judicial orGansequently, such blend of judicial
and executive functions had not been without ingpioms and far-reaching

repercussions.

First and for most, the judiciary has never hadepasate existence of its own. Thus,
external pressure on and intrusion in the inteafialirs of the judiciary has deep-roots; it
seemed natural and is not even without some hangoveur very day. Secondly,

inherent to such conception and the objective tiegjithe judiciary never survived the
regime it established.

It was thus not surprising or uncommon to see emery regime coming up with its own
version of the judiciary- reconstituting and reseftit up in tune with its missions and
visions. For all practical purposes and intentsrefore, the judiciary was never designed
to be an independent institution as the third bnasicthe government. Such unfortunate
instances had left on the people the impressiontki@areputation and reliability of the
judiciary was associated with all evils of nepotiand corrupt practices, was at its lowest
ebb-up until the coming in effect of the federainfioof government. Formally speaking,
however, it was only Proc.No0.323/1975 which markbkd ever first move for the

institutional independence of the judiciary; atslean theory.

Such a conception would, not only irreparably erade credibility of the judicial

process, but also may even go to the extent ofousdy shaking the entire system of
administration of justice and hampering the iragphble role the judiciary plays in the
economic activities of the country . To substastithiis proposition, for instance, one of

the most important conditions that investors regjus the existence of a credible and
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predictable administration of justice in the coyniFhat is they would confidentially be

encouraged to engage themselves in the businessatteons if only they believe that

they would be provided with reliable legal proteatiand that commercial disputes would
efficiently be resolved through an independentgdiady. Ideally, and most importantly,

therefore, the judiciary should be able to win thest of the general public: as an
impartial justice rendering forum. The judiciaryncanly be considered as a forum
wherein litigants would confidentially resort tottvitheir justiciable matters-and seek
justice from-if it constitutes essential qualitibst a genuinely independent and efficient
judicial organ possesses. The basic distinctiveufea of such an institution are:

independency, accountability, efficiency and acbdgy.

Generally speaking, however, institutional indepsra® of the judiciary is, most
importantly, ensured when:
= Such independence is spelt out in black and whytehe law ( see, for
instance, Art. 79 of the FDRE Constitution);
= Courts have full authority over their internal afidancial affairs; such as,
the power of drawing up and implementating the adstriative budge and
management of its personnel ( See, Art 79 (6hefRDRE Constitution and
Art 16. of Proc .N0.25/96) : and,
= Judges are appointed in such a way that guararitess independence
including, enjoyment of a secured tenure of office;, up until the retirement
age); and, their removal from their judicial dusy made in due process as
sanctioned by law and in restricive grounds so sqibed.
Moreover, there have to be sufficiently clear andrabiguously defined rules
on training and promotional opportunities of thelgas; their transfers;
decisions on disciplinary measures; suspensioerapyal from their duty etc
before reaching the legally mandated term of offieence, such crucial
issues as merit, experience, integrity and remtio@rachemes determine the
extent to which judges are independent from allssof internal and external
influence including of course, of the litigantethselves.
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B. Functional/Personal Independence

Complete and meaningful independence of the judicizan be guaranteed if only it is
supplemented by a functional or individual indepeneéncewhich could either be
internal or external. It is axiomatic that, apambnh any system of appeal, a judge
deciding a case does not act on any order or ctgtruof a third party- inside or outside
the judiciary. Any hierarchical organization of tjugliciary and any difference in grade
or rank shall, in no way, interfere with the rigsfta judge to pronounce the judgment
freely, uninfluenced by extrinsic considerationsimfituences. This means that, in the
process of discharging their judicial tasks, judglesuld beree, internally, from their
own colleagues and/or from the influence of supenocourts; or, externally, from
any kind of outside intrusion, fear or influence and they shouldolely be bound and
guided by the law Moreover, they should not be subject to and Heldle to any
administrative measures for the sole fact of thedicial decisions which may be

inconsistent with the needs and interests of afiféci

II. Accountability of the Judges

However, it is a well established fact that if leftregulated and unguided power
corrupts and is liable to be abused. This means that it im@yoperly be employed in a
manner and/ or for the purpose not contemplatedhlkylaw-eroding the overriding
values of human right and freedoms. This would whbdedly breed an unfortunate
consequence ofindermining the cornerstone of the judiciary: accepability and
reliability. Thus, independence should not be left without aestr there has to be

credible means of safeguarding those cherished hwadaes.

Independence of the judiciary should not be takera apecial privilege of the judge
himself. In addition to availing workablenormative and institutional protective
measures litigants should be offereceasonably adequate appellate opportunities
judicial proceedings have to ansparent and opento the general public; and, judges

should be ready and bold enoughrégeive criticismson their decisions or analysis of
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the issues. Independendees not mean and should not lead to irresponsikji and
arbitrariness. It should not bemanipulated as an incentive for laziness, corrupt
motives, or for a tremendous degree of discretioso as to end up in tHeule of the
judges’. The judge is thereto interpret and implement ldne and the fundamental
assumptions that underpin it to the best of hiditeds and in accord once with the

dictates of the spirits of the law.

Hence, the judiciary has to benenable to the law Judges are to be held responsible for
their decisions. In other words, they are not aldwo act as free riders. There should be
no ambiguity in the fact that the principle of ipg@dence indispensably presupposes the
existence of the burden of accountability; one sthowt be exercised at the expense of

the other i.e. a reasonable compromise has talekdbetween the two.

1.1.2.4. Establishment of Courts by Law

In the spectrum of the fundamental principles ahauilstration of justice, an item which
may, at first glance, seem to be more of techracal not so much important; but, in
reality, no less weighty than others, is the ratgif®r courts to be established by law. In
a sense, thetructures of the courts; theihierarchical relations and theircomparable
jurisdictions have to be explicitly constituted by law; and,yooburts so established can

assume judicial function.

On the other hand, inherent in this premise isspatial or temporarybodies that take
away judicial powers from regular courts; and by ard large, do not follow
procedures prescribed by law ought not to be set upJudicial power should
principally and solely be vested in the regular cods. This, of course, is without
negating the existence of the so-calledministrative tribunals’- which are constituted
by law and entrusted with some quasi-judicial (dated) power-as the present day
compelling necessity of the proper dispensatiorjustice so demands. . The causal
impetus being the vast proliferation of governmemtetivities and infinitely varied

complexities of an intensive industrialization whigave rise to  multifarious social
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problems—requiring, in turn, technical and experwledge; which, the ordinary courts
are less equipped with, if not seriously lack. Enbsdies are, thus, as a matter of fact,
off-springs of compromise between the executive arttie judiciary and are set up to
share the burden of the case loads of the courtshWiad almost been unbearably heavy-

there by warranting their establishment.

The other reason d’etre that led to the creaticth@de bodies include:

» Cheaper justice: In a sense, it is less expensive to get jushioaugh this
process; i.e., the total cost that a litigant ora@plicant has to incur in
getting the disposal of his case than the one abail through the
mechanism of the ordinary courts

» Speedy justice It abandons the intricate (and stringent) proceslu
attending the regular court proceedings—therebyansaly saves the time
in the determination of the controversy; and,

* It can be mannedby sharp and well-trained who individuals possessi

special experience and sharp, and expertise intigydar field.

In the same vein, the FDRE Constitution, havingaldghed, as may normally be
expected of a federative constitutional order,l cigds of courts-with their respective
jurisdictions-also provides for a three- layeredirtostructure, at the pinnacle of which
sits the Federal and States Supreme Courts. Merethe Constitution makes two
additional determinations: one is thatd‘ hoc’ or ‘special’ courts outside the regular
court system are prohibited; and, that ottedigious or customary courts-whose power
is limited to personal or family matters-may beablished or given official recognition.
Accordingly, the phrase “... institutions legally eowgered to exercise judicial
functions...” under Art 78(4) of the FDRE Constitutjds said to have been included to
denote and encompass administrative tribunals asithe ‘Labor Relations Board’, ‘Tax
Appeal Commission’, ‘Civil Service Tribunals’ anlget ‘Board of Privatization Agency’.
However, legally speaking, there seem to be amlyigand imprecision, with regard to
‘Kebele Social Courts’ operating in Addis AbabardDawa and in the Regional States.

Though these organs are considered as judiciatbrahthe administrations- within the
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meaning of ‘tribunals’ in the just foregoing dissim- they are actually empowered with

judicial function; i.e., they have taken the jurctobn of regular courts to that extent and

they do not necessarily follow a legally ascertdipeocedure in their processes . On that
count, therefore, unless a broad interpretatiothefprovision is made so as to embrace
them within the domain of Art 78 (4), they seenb®falling, in the strict sense of the

law, within the category of courts whose establishtris categorically outlawed by the

Constitution.

¢ Self-Assessment Question

With respect to the legitimacy of ‘kebele’ social aurts, which line of interpretation

do you endorse? Why?

Furthermore, there is a stringent requisite expkdae judicial bodies to explicitly
forward justifiable legal grounds for their decisions. The purpose that such a forma
requirement furnishes is two fold. In the first g#ait serves as jractical guarantee
against the possible arbitrariness of the judigiand, most importantly, the party against
whom the decision is passed; and, hence, affeetedld get anopportunity to know

the legal basis of the court and be able to effeltiexercise his right of appeal. What is
more, certain legal actions maynbrace varied and diverse subject-matter giving ge

to intricate issues of law and fact In such instances, it may be practically
insurmountable for a lay party to meaningfully defdnimself for the sole fact d¢dicking

the required legal expertise.

Hence, availing one witlmeasonably adequate legal assistance- as a right kegal
representation- is becoming a pressing necessity for an even- dthlispensation of
justice- as it ensures one of the requisites ofguiaral fairness: equipage equalltythe
final analysis, no law can ever be meaningfullyeefiive if it fails to reach and win the
heart of those whom it intends to serve and doésexspond to their essential needs,

values and to natural justice. Particularly, if fbdiciary is to secure the acceptance of
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the litigant public and ensure its reliability, should satisfy the following ingredients
considered asine qua non for even handed dispensation of juséc

Among other things, justice should not only be dobat should manifestly and
undoubtedly be seen being done; no one shouldri@eomed unheard; no-one should be
a judge in his own case; everybody should be censtprima facie equal before the

law; like cases should be treated alike and shprdduce similar out comes.

Moreover, the judiciary should be both free fromuawarranted encroachment fear or
influence of any sort from any source what so eaad, should equally and correlatively
be amenable to the law. A proper and effectiveagg has to be put there upon so as to
safeguard th rule of law and the overriding values of humaits and freedoms.
Specifically stated, the following can be consideas minimum requirements of a fair
trial. The parties should be afforded:

» Adequate notice of the nature and purpose of thegadings;

» Adequate opportunity (time and space) to prepaedr tbase; the right to
present arguments and evidence; and meet oppogjomants and evidence,
either in writing, orally or by both means;

» Counsel or other qualified persons of his or haiadhduring all stages of the
proceedings;

» An interpreter; if s/he cannot understand or spisaklanguage used in the
courts;

» The right to be tried in his presence; to defenddeaif in person or through
legal assistance of his own choice and to be indoknif he does not have
legal assistance, of this right;

» The guarantee that his or her rights or obligatiaffiscted only by a decision
based solely on evidence known to the partiese@tbceedings;

» The opportunity to have a decision rendered withmaue delay and to which
the parties are provided adequate notice and #sonethereof;

» The right, except in the case of the final appelledurt, to appeal or seek

leave to appeal, decisions to a higher judicialmgal;
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» The right to have legal assistance assigned to mnany case where the
interests of justice so requires; and, without paytrby him in any such case
if he does not have sufficient means to pay for it;

» The right to examine, or have examined, the witaesgjainst him;

» The right to obtain the attendance and examinaifomitnesses on his behalf

under the same conditions as witnesses against him.

» Self-Assessment Questions

How much of these fundamental procedural principlesare expressly or
impliedly incorporated or recognized by our laws; grticularly, by the FDRE
constitution, the Civil Procedure Code and other reevant laws?

Identify as many specific provisions as you can andxplain the legal concepts

ingrained therein.

Theoretically speaking, now much are the provisionof the Civil Procedure
Code, cognizant of and organized in such a way thathey facilitates the
implementation of the purposes of fundamental procgural rules in the

administration of justice? Discuss

1.1.3. Rules of Procedure Vis-a-vis Modes of Proa#irgs

To reiterate what has already been said, rulesr@éegglure are commonly termed as
means to an end and not end in themselves. Thalieneto ensure that legal disputes are
handled as fairly and expeditiously as possiblethi process of arriving at the truth
about the relevant facts and the pertinent lawdiegpphereto, the laws of procedural
rules in any country chiefly adopt either the ‘Adsexrial’ or the ‘Inquisitorial’ modes of
fact- finding to the total, or, partial exclusiohtbe other; or, at times, an interplay of the
two, where, of-course, one may flagrantly take dlierupper hand. Given the difference

in the degree of the roles played both by the &giadies to a case and the presiding
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judge are the distinguishing factors between the twodes of litigations, a brief

explanation of their functional outline would bearder.

1.1.3.1. The Adversarial Procedure

The adversarial method, whose routs are tracedhé& darly Anglo-Saxon court
proceedings, is alleged to be the typical featdrErglish judicial process or the major
proponent of the system (other countries as sut¢theabSA, Australia and New Zealand

do also belong to this category).

The prominent characteristics of an adversarialrtcqroceeding, seen from the
procedural point of view, is that the parties theilwss (or represented by their advocates)
shoulder the burden of initiating, shaping andnixithe scope of the litigation. The
process is termed as the core of what might bedale‘factual methodology’ of the
system- in contrast to the other style of adjudicat which employs some purely
theoretical reasoningto reach at a conclusion. The underlying proposiof the system

is that truth is most likely to emerge abigproduct of the vigorous combat between
intensely partisan advocates. The advocates are not supposed, at least as arrohtt
fact; to see the resolution of the case as a quesfiwhat might be best for the society as
a whole. Rather, their ultimate goal is to seepbgsible disposition of the controversy in

terms of their clients’ best interest-taking a “vétrall-costs” attitude.

Hence, due to such éitigant-driven’ fact-finding process, the system has often been
likened to a battle or sporting event on which filayers and the players alone are
responsible for the determination of the (nature effect) outcome of the contest. Thus,
an adversarial court proceedings judges play divelg passive role.Their function is
limited to regulating the proper conduct (smootbwfj of process. This restrictive
mandate of the courts potentially circumscribes ititervention of the judges in the
substance of the litigation. Thus, the judge iseatyethere as ammpartial umpire to see

to it that therules of the game are evenly and properly observday the players.
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1.1.3.2. The Inquisitorial Procedure

This mode of investigative procedure is origindilgd to the traditional function of a
strong and absolute government, namely iintenance of public order and the
suppression of crimes.It is chiefly employed in the judicial proceedingd the
Continent Europe (France and Germany being theeseptative ones)inquisitorial
procedure is self-expressive in that the judgesimagumire deep into the merits of the case
SO as to be able to decide on what the real idsesgeen the parties are. They can, for
instance, order the parties to produce further engd and critically examine the
witnesses of either side, if and when they arehefdpinion that a fair decision cannot

otherwise be reached.

Yet, true to this system, the real parties do renstese role to play in initiating, shaping
and fixing the scope of the litigatioRlowever, relatively speaking the system envisages,
, @ more active role for the judgedo play instead of being a mere ‘pronouncer’ @& th
bi-product of the activities of fierce partisan adates-as is the case with the adversarial
proceeding. Judges are basically thereto ensuioéc control over the management of
the individual cases by enforcing the law. Theystimgcupy a centerpiece in the ‘fact-
finding’ process as opposed in contrast to therabuwimpire of the adversarial judge.
Hence, from the above discussions , one may coechat the prime difference between
the two modes of litigations lies mainly on the deggof the roles played by the judge
vis-a-vis the actual parties to the case.

Before winding up the brief description of the tmmodes of litigations, it is be imperative
to say few words about the mode of Ethiopian cquxiceedings. Formally and
theoretically speaking, identifying the primary sm material of the Code is
undoubtedly the determinant element for this pugpo&ccordingly, irrespective of
certain arguments in the contrary, the basic nealtedurce of the Code is observed to be
the 1908 Indian Code of Civil Procedure-which itsehs taken as a model procedure in

some British colonies in Africa-such as the Sudan.
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Hence, one may plausibly propound that the Code exésnsively influenced by and
originated from the Common Law Tradition-to whidetUK was (and still is) the

typical representative.

¢ Self-Assessment Question

Should the fact that our Code of Civil Procedure ishighly blended with Common
Law Tradition, , in anyway, affect the degree of irportance to be attached to (the

overall objective of) procedural rules? Discuss.

1.2. Rules of Civil Procedure in Ethiopia: Histori@l Development

The historical development of rules of civil prooeel in Ethiopia could well be studied
by dividing it, for the sake of convenience, inteotunequal periods taking 1965, the
year, when the current Civil Procedure Code of d&ifa was promulgated, as a point of
departure. Accordingly, briefly, in an attempt poovide a comfortable basis for
subsequent discussions while the first sub-secéiwplores, the historical scenarios
attending procedural rules in Ethiopia; the secsualsection substantially deals with the

attributive features of the Civil Procedure Code.

1.2.1. Rules of Civil Procedure in Ethiopia: A Brié Historical Overview

It is a common truism of legal history that the qaet legal rules and concepts do not
stand in isolation from the past legal traditioRaither they have their roots in and are
fruits of long historical precipitations. In viewf such premise, it would thus be
instructive and beneficial to make preliminary bigtal considerations of certain
customary and informal procedural rules. Hencegi back into their historical
antecedents; briefly exploring into the nature aapmplication of procedural rules;
identifying the key issues attending them; andessiag the way outs forwarded thereto
would supposedly throw some light on the properrepption of the distinguishing

features of the present procedural order.
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Historically speaking, for the substantial portioh its legal tradition, Ethiopia was
identified with the absence of a systematicallyaniged judicial process or uniformly
applied procedural laws. This was primarily asseciaamong others, with the absence
of competent expertise- which, the implementatioh modern procedural laws
indispensably demands. Up until the end of th® &éntury, there was no adequately
articulated and/or formally institutionalized syst@f administration of justice. Yet, the
practice of dispensing justice was widely beliet@te the duty of each and every peace-
loving citizen as it had aptly been manifested digto the voluntary and spontaneous
establishment and operation of an informal roade sadjudicatory tribunals by any

passers- by or family friends-when and wherevaspule arose.

Moreover, seen from procedural point of view, oneegaged in argumentative
proceedings, disputants were observed to be noglyiditigious in practice-as could
well be illustrated through such customary advémbarontentions as theTattayag-

muget.

They would furiously go through, at all costs, mtéably repeated appellate procedures
S0 as to have their case determined to the besteaf interests. A contention which
began, for instance, before the very humblest gallalder, would go, more often than
not, all along every available avenue, culminatmghe royal institution of the emperor:

known as theZufan Chilot” which is literally interpreted as the ‘Crown-C8ur

Sequentially stated, if, for instance, a litigaatikd not get his case resolved to the best of
his satisfaction at the informal village tribunat, for that matter, for any reason what-so-
ever, he would go to the lowest level official atlpator- known as theChiga-Shurix
wherein, thetaking of an oath was an important part of the procedure. Besidesse
personnel who assumed such adjudicatory statuBaatpbsition were expected to be

honest, sympathetic with the poor and endowed witthe knowledge of the law
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A grievance by the discontented party could alspdtéioned against the decision of the
‘Chiga-Shumto the next higher official-the ‘Deputy- Governo& further appeal, from
the decision of the Deputy-Governor, would go te thovernor of the district whose
decision could, in turn, be reviewed upon by othagher officials called Womber
Rases”each representing the then provinces in the cpwamtd presiding in the central

court situated in Addis Ababa.

The litigation process could also be extended imarfd high as th&Afe-Negus, literally
translated as the “Mouth” of the king. The maratlappellate procedure would however
come to an end only after having reached, the apé&e judicial structure; i.e., a litigant
who had exhausted his right of appeal was once erited, as a final resort, to request
a review by the Imperial Majesty’s Bench which waesided by the Emperor himself.
The decision of the Emperor, which would usuallyrbade on the basis of a concise

summary report of theAfe-Negus’was, however, final and binding.

Besides, the Emperor was not bound to decide aas#e basis of the provisions of the
formal laws. Rrather, the authority and legitimadythe Zufan- Chilot’ lied both in the
sovereign prerogative of the Emperor- to see tthat justice was done; and in the
historically popular conception of the kings as ‘thlémate source (fountain) of justice’-
a thinking which found its way even in the courgrprocedural laws (Art 138 of the Cr.
Pr. Cd. and Art.322 of the CV. Pr. Cd could welldited to this effect).

It was thus Proc.N0.2/1942 (formally called the fAdistration of Justice Proclamation’)
which attempted to curtail the number of appellaghts to, only, one: whereby each
court would hear an appeal from the next lower tdarpractice, however, not only were
multiple appealstaken in each case, the High Court would ofterr lap@eals without
even having the proper jurisdiction in that patacuinstance. Despite the legal
prescription and the aspirations ingrained theriia,customary practices persisted with
substantial resistance; even worse, the judgesstiigss showed tendency to cling to
them.
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In view of the deep rooted practice of repeatedealsp it may have supposedly been
found difficult for the judges to accept a singppallate procedure; and, hence, may have
believed that they should not refuse to hear theeals irrespective of the restrictive
stipulation of the law. To make matters worse, #svalso possible for a defendant to
obtain a transfer of his case from the lowest ®okiigh Courts- a legal rule, which was
occasionally misused- for the sole fact of entgilimbearable burden on the plaintiff
(respondent) who would often have to travel allway to Addis Ababa. Such improper
usage of the legal rule, coupled with the abseffi@ effective and efficient procedural
law, not only had the negative repercussion of wuibiglly increasingase congestions

but also precipitated in absurdly costly and lengthy litigation processes

Be that as it may, it has, in the final analysise observed that procedural rules in the
country were relatively more developed than theurnterpart substantive ones. For all
intents and purposes, therefore, Proc No 2/194Zfwbrimarily was enacted to establish
the country’s judicial structure) could safely nsidered as the law that had laid down

the very foundation for the development of procatilaws in Ethiopia.

The Proclamation, in addition to constituting theeremodern court structure in the
judicial history of this country, also entrustee fladiciary to issue regulation that would
be employed in court proceedings, subject, of auosthe approval of the then Ministry

of Justice.

Subsequently, a number of procedural rules weresA year later, in 1943, the first
ever written procedural law (called, ‘Court ProcexlRules’) was promulgated as ‘Leg.
Not. No .33/1943'. Nonetheless, the ‘Rule’, whigitempassed 99 articles of both civil
and criminal procedures, was far from being comgmnelve. The material source of the
law is said to have been the Indian procedural Javisch could be attributed to the then
British judges who were working in the judicialwstture and rendered assistance in the
drafting of the law. Afterwards, a rule relatingdppeals to the Imperial Supreme Court
was issued as ‘Leg. Not. No 155/1951'. It consistéd45 articles of both civil and

criminal procedures out of which 36 articles warkes of civil procedure. Even though it
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is said to have incorporated certain rules of custy practices of the country, the
substantial material source was still that of thaidn procedural laws.
Moreover, up until the promulgation of the 1965 iCiRrocedure Code, a number of other
laws of procedural nature were also made. Thededac
* Proc. No. 130/1953 (and the amending Proc. No. 1B588/) for the
establishment of judicial power;
* Leg. Not. No. 177/1953, on the enforcement of jiadlielief;
* Leg. Not. No. 176/1953 (and the amending Leg. Wat. 179/1954) on the
execution of judicial decrees;
» State Leg. Not. No. 176/1954, on Insolvency anddeadtes’ fees; and,
* Leg. Not. No. 195/1963, for the Determination of thtaal Jurisdiction of
Courts.

However, these procedural laws were, on the whot¢, sufficiently detailed and a
number of areas of procedural matters were alsaitefovered. Soon, it was found out
that the absence of a systematically organizedadinencompassing procedural law had
potentially jeopardized the administration of jastin general. The critical problem in
this regard was the indefinitely extended delayd #xisted in the resolution of cases. It
was not uncommon, for instance, for some litigationtake a number of years to be

finally disposed of.

Consequently, with the prime purpose of resolvimgse procedural irregularities, and for
the sake of proper application of the existing sulihe then Ministry of Justice, started
working on a comprehensive procedural law. Accalyin the incumbent Civil
Procedural Code, the basic text of which was dddfte the Codification Department of
the Ministry of Justice, was issued as a Decre®B5. Moreover, upon its effectiveness,
with a view to encoding every rules relating toilcimatters under one and single
document, all procedural rules concerning mattess novered by the Code, that were
previously in force were totally repealed-irrespextof the inconsistencies with the
Code.
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With respect to the drafting process, and the ristsource of the Code, R. A. Seddler,
the author of the original credible text of refezeron the Ethiopian Civil Procedure,
claims that neither a foreign code was incorporagduch, nor it was entirely modeled

after one; rather, he argues, it was remarkabBthiopian origin.

However, some scholars do not agree with the assest the author. They contend that
a close scrutiny of the provisions of the Code dmeBcate that the overwhelming
majority of its provisions, if not all, are, in a@slar fashion to the earlier procedural
laws, were verbatim copies of the 1908 Indian CRibcedure Code. Hence, they
conclude that the latter could safely be consideredhe basic material source of our

Code of Procedure.

1.2.2. Salient Features of the 1965 Civil Procedui@ode

Even though the Code is said to have embodied celmepsive rules that apply to civil
litigations of any sort, it is also concise in aase that it contains only 483 articles-
divided into chapters and paragraphs. It encompas#es on, among others, jurisdiction
of courts; framing of issues; parties to and soofpi@igation; service of summons; pre —

trial and trial proceedings; revision of decisi@ml modes of executions.

Most importantly, however, the following distingbiag features of the code deserve
special attention. To begin with, the four schesuéforms governing pleading process,
miscellaneous matters and execution, stipulatékeatear most part of the Code demand
distinctive discussion. The point here is that ¢hexr a contention as to whether such
schedules should strictly be observed during aditigdition processes. There see to be
inconsistent prescriptions between the two versiohghe Code. In relation to the
pleadings, for instance, Art. 80(2) of the Amhatext make the use of the forms
indispensablymandatory, while such a strict prescription is missing frohe tEnglish
version. Surprisingly, Art 244(4) of the Amharic @ostipulates that non- observance of
formal requirements cannot be a ground for a pieliny objection. This becomes, at

times, a source of fierce conflict in the effectaygplication of the provisions of the Code.
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Be that as it may, however, it is beyond contentioat the consistent application of
formal requirements (though a perfect congruity maiybe a necessity) is of paramount

importance for the expeditious dispensation ofigest

Moreover, there are also blatant mismatches betwhenAmharic and the English
versions. The master texts of the Code, being mallyi drafted in English, and, then,
translated into Amharic, the inconsistencies arngpesgedly attributed to the Amharic
mistranslations. In such instances, some lawyeggest that it would be profitable to
consult the English version the primary source nedteand, if accessible, the relevant
provisions of the Indian Civil Procedure Code, ¢higinal source document of the latter.
The problem does not stop there. Our substantiwe Ere essentially derived from the
civil law legal system whereas the procedural law fiom sources substantially

influenced by the common law tradition.

In the enforcement of the laws, as the provisionghe Civil Procedure Code are to be
read in conjunction with and interpreted (when tteeed arises) in the spirits of the
substantive laws, the latter would undoubtedly hawveappreciable effect on the former.
Consequently, due mostly to such differences igimrbetween the two laws, practical

problems may crop up in the process of litigation.

To cite but an instance, due to terminological ed#hces between the two legal
traditions, it may become insurmountably diffictdtrelate certain procedural concepts to
their precise parallels in the relevant substariave As a result, the conclusion reached
in such instances may sometimes lead to the defé¢hé purposes sought to be achieved
by the respective law. It has thus been suggestedih such deadlocks, references

should preferably be made to materials of commuendagin.

Last, but not least, ensuing from the fact that@ogle was issued as a “Decree” by the
Emperor, there could arise a problem relating ®oapproach to be taken in the process
of interpreting its provisions. The problem here tigt, since the Code was not

promulgated by the parliament, there are no doctsneontaining legislative debates
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(“travox preparatory”) on the drafts of its prowss, there is no thing published,
indicating the drafters intent i.e. the backgroymadicy explaining the contents of the

legal rules and prescribing guidelines for intetgtien.

The absence of such basic documents, in effectiesndlke “intention” method of
interpretation (the most reliable one) of littleeusf any, except in so far as such
intentions can be inferred from the terms of thetipent articles of the Code. In such
instances, it is suggested that a more practietei mode of interpretation would best
facilitate the proceeding and help ensure the géperpose of the rules of procedure.
Even though the Code had empowered the then Minidtdustice to issue regulations,
concerning any matter which under the Code mayhal e prescribed; and, to make
rules so as to add or amend the provisions of thdeCnothing was made to that effect
up until 1975. In that year, however, two proclaora, Proc No 51/1975 and Proc No
84/1975 were enacted. While the former reducedcthmber (rights) of appeals to only
one; the latter amended Art 31/1 of the Code toefifect that an application for change

of venue could only be admitted before the heasingvidence.

Moreover, if, as per the Proclamation, the othetyplaas incurred expenses as a result of

the rejection of the application, the petitioneghtibe required to compensate same.

Save such instances, therefore, up until the reeeattment of Proc. No. 454/2005,
which re-amended (Proc No 25/96 is amended by p¥0d.38/98) Proc No. 25/1996
(with the prescription that the legal interpretati@ached upon by the Cassation Bench
of the Federal Supreme Court, shall be binding upercourts), no single procedural law
of civil nature has been made. Proc No 25/96 amsdaimendment proclamation
N0.138/98, which preceded Proc N0.454/2005 arevidfrature
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& Self — Assessment Questions
Critically analyze the significance of the three las cited in the just preceding
section in relation to the crucial problems persigntly attending the litigation

process in our courts.

How much are you now appreciative of the significate of tracing back into and

appraising historical antecedents of a given legaéladition such as this? Explain.

Page | 44



CHAPTER TWO
JUDICIAL SYSTEMS IN ETHIOPIA AND JURISDICTION OF
COURTS

Introduction

The power of a court to hear and render a bindegstbn-jurisdiction of courts- is the
cardinal point of discussion in this Chapter. Actingly it deals with the identification of
appropriate (level of) courts that should consjdsticiable cases of civil nature. So as to
be able to pass a legitimately binding decisiomyrtsoshould first of all, have jurisdiction
over the case submitted to them.

This Chapter is thus meant to explain the esseel@hents that constitute jurisdiction
and the effects that the absence of either or fathem entails on court proceedings.
Moreover, it also considers some of the matteidgiéabutside the jurisdiction of regular
courts; and, touches upon issues related to tnansfeuits and removal of judges form
benches. Furthermore, attributable to the currardl court structure, the relations
between Regional and Federal judicial structuresl amechanisms of resolving

jurisdictional conflicts between or among courtd afiso be explored.

Objectives:

By the end of this Chapter, students whould be &l
> take appropriate measures in instances wheresudjation is missing;
» point out the relationship/distinction between Regl and Federal courts
» figure out grounds that could cause the transfesudgs and factors for the
removal of judges;
explain the historical development of Ethiopiani¢ual system;
understand the nature of the existing judicialttire in Ethiopia;

describe the types of cases entertained by Feclauais and State courts;

Y V V V

define what jurisdiction of courts means;
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identify the basic elements that set-up jurisditti
analyse and determine issues of jurisdictionaflccts;

develop the skill in raising abjection and respense jurisdiction;

YV V V VY

explain the procedural concepts of pendency, pyiand consolidation;
2.1. The Ethiopian Judicial System: Past and Presén
2.1.1. The Unitary Court Structure: Historical Background

Despite its long statehood history, up until thel ef the 18 century, there was no
adequately articulated and/or formally institutibmed system of administration of
justice in Ethiopia. Rather, the country had saiisélly been marked by greatly
diversified customary practices and traditional adstrative structures. Disputes were
handled by time-honored mechanisms wherein respdageres; local leaders, tribal
chiefs and community elders resolved controversiescably through the age-old

customary institutions.

As described in the proceeding section, grievarafethe discontented parties could
further be taken from the informal local institutioto the lowest administrative
authorities-the governors. The decisions of theegoars could also be reviewed upon by
‘Womber-Rasses’ representatives of each provingeSthiopia-and presiding over the
central court situated in Addis Ababa. Furthermagpeals from the decisions of the
Womber-Rasses would be submitted to the ‘Afe-Negasd, as a final resort, the
litigation would come to an end after having reatliege apex of the judicial structure,

i.e.: the Emperor himself.

Briefly stated, thus, before the end of thd' t@ntury, there was no formally established
and systematically institutionalized judicial sture in Ethiopia. It was thus only the
1931 ever written Constitution of the country thatild safely be considered as marking
the beginning of a new era in the establishmerthefmodern judicial system. Having

constituted the Supreme Imperial Court, the Canstih envisaged for the establishment
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of such other subordinate courts with their resgegtowers. Pursuant to the stipulation
of the Constitution, hence, Proclamation No 21/1@4#mally called the Administration
of Justice Proclamation, Proc., No. 2/1942, Neqz.GYear 1, No. 1) was enacted.
Accordingly, , technically speaking, six levels oburts, the first three, namely, the
Supreme Imperial Court, the High Court, and thevimal (Teklay-Gizat) Courts were
set up: The remaining subordinate courts; i.e.,Atveaja —Gizat Court, Woreda-Gizat
Court and the Mikiti-Gizat Court were also subsetlyeinstituted. Nevertheless, as the
Mikitil-Woreda Courts and the Teklay-Gizat Courtere later on devoid of their
jurisdiction by subsequent laws, they were, forpadictical purposes, abolished-thereby,
relegating the then judicial structure to the revirgg solely four levels. Moreover, in the
later days, other laws were also enacted-with avvie strengthening the judicial
structure and the administration of justice in gahelThe most prominent of these was
the 1965 Civil Procedure Code-which, in turn, esshled four levels of courts: the
Woreda Guezat Court, Awradja Guezat Court, HighrCand Supreme Imperial Court.

2.1.2. The Present Dual Court Structure

As it can be understood from the just precedingi@@cthe Ethiopian judicial system had
been strongly unified and firmly centralized. It svéhus after the fall of the unitary
Dergue regime that the form of the government imegal and the system of
administration of justice in particular were radigachanged. The 1991 Transitional
Charter, which was promulgated shortly after thdlapse of the PDRE (Peoples’
Democratic Republic of Ethiopia) Government, upeaobtthe trend in the country’s
constitutional history by marking the establishmeind new system-as a fore-state of the
ethno-linguistic federalism. The subsequent 199RED(Federal Democratic Republic
of Ethiopia) Constitution, thus, constituted a fedestate structure whereby powers are
divided between the Federal and Regional Goverrsnétgnce, by adopting a federal

state structure, one can say that Ethiopia carhawe a double layer of sovereignty.

Accordingly, the Constitution not only proclaim thaudicial power, both at the Federal

and State levels, is vested in the courts butsit @arovides for the establishment of two
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sets of courts: one at the Federal and the othedbtate level. That is, both the Federal
and the Regional Governments are endowed with tiespective structure of courts-
tiered along three layers-the supreme, the highthedirst instance courts-each having

distinctive jurisdictions of their own and diffeftgolaces of sittings.

By virtue of the Constitutional stipulations, whilee Federal Supreme Court sits solely
in Addis Ababa, the Federal High and First Insta@oirts sit in Addis Ababa, Dirre-
Dawa and in such other places as may be deemedsaegeby the HPR (House of
Peoples’ Representatives). Otherwise, if and whese Courts are not so established, the
Constitution declares their jurisdiction are detedato and exercised by the States’

supreme and high courts, respectively.

At this juncture, however, the disparity of nomextiete of the courts found at the bottom
of the hierarchy of courts in the States deservebriaf discussion. Here, the
inconsistency lies with the naming of the Statesurts as between the Federal
Constitution and the practices of the States’ |awhile the Constitution refers to them
as the ‘States First Instance Courts’ they arekgetvn by the name ‘Woreda Courts’ in
the States. Thus, some scholars argue that suamiaa of the courts at the States’ level
would render the courts, legally speaking, uncdaumstinal; and, hence, demanding for a

renaming.

Moreover, though the Constitution explicitly recams religious and customary courts
and envisages their establishment by law, it ndt erclusively vest judicial power both
at the Federal and States levels on regular canddnstitutions so empowered, but also
strictly forbids the establishment of special orhat courts-berefting the regular courts
of their constitutional power.

Be that as it may, however, there are adjudicabiveies that are constituted to review
administrative decisions. Such institutions includbunals like, the ‘Labour Relation
Board’, ‘Tax Appeal Commission’,” Civil Service Tunal’ and the’ Privatization

Agency’ and its ‘Board’. Though such tribunals a@ properly so-called courts they
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may safely fall within the second category of theigiary-constitutionally coined as
“legally empowered institutions”. Lastly, howevéne constitutionality of the so-called
Kebele-Social Courts Addis Ababa City Courts anel idsue of the jurisdiction of the
regular courts and the rules of procedure applymghem will be the subject of

discussion in the subsequent Chatrter.

2.2. Jurisdiction of Courts: Essential Elements

Generally speaking, individual disputes, in a givgatiety, may be resolved through
different conflict resolution mechanisms-which abuéke either the contentious court
litigation method or the out of court amicable walsom the discussion, herein above,
we have observed that the existing Ethiopian jadlisystem has a dual court structure:
one, at thé=ederal, another, at th&tateslevel and, that each structure has, in turn, three

layers of courts with their distinctive judicial wers.

Now, therefore, once an individual has decided @eehhis case resolved in a court of
law, the important point that he should, first 8f determine is as to where his case is to
be brought i.e., as to which of the above descrdmedts are competent enough to handle
such a case, and, finally pass a valid and, hemtegnforceable decision. Thus, the
appropriate response to this query is that: a pecsm legitimately institute a law suit
only in a court so empowered. As it has alreadynbstated elsewherein this material,
one of the fundamental procedural principles s#fed that courts which entertain
disputes must only be the ones constituted by lAacordingly, the law which
establishes the courts grants them the power tdléddaw suits. Thus, what we call
‘jurisdiction’ of courts, in this respect, refers the power of courts, to hear and

determine a case; thereby, rendering a bindinggommt.

This section is thus primarily meant to deal witte tselection and determination of
appropriate courts possessing the required jutisdito entertain law cases. Particularly,
the essential features of jurisdiction and the adéfeof the absence of the constituting

elements will also be explained. Moreover, it ekpahow jurisdictional conflicts
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between or among courts should be resolved. Itassiders maters that fall outside the
jurisdiction of courts. Furthermore, issues witlgael to the transfer of suits from one
court to the other and removal of judges from besahill be touched upon. Finally, the
relations between the Federal and Regional coundsather pertinent matters will be
discussed.

As described above, for a given court to consider@ass a binding decision on a case, it
must possess the jurisdiction to do so. In thipees there are three essential elements
that establish jurisdiction of courts; namely, pidi jurisdiction, material jurisdiction and
local jurisdiction. A thorough discussion of eadhhese elements is thus in order.

2.2.1. Judicial Jurisdiction

Judicial Jurisdiction refers to the legal competentthe courts of a particular nation or
state to exercise a judicial power i.e., to adjatica law suit and render a judgment
binding an individual, or his property involved thm. The issue of judicial jurisdiction
normally arises when there is a ‘foreign elementaicase appearing before a court of a
given state. A case is said to have involved aidarelement, if either of the parties is a
foreigner to that state or the transaction or priypevhich is the subject matter of the
suit, is occurs or is situated outside of the teral boundaries of that state. In this
connection, therefore, the primarily question thaist be addressed is whether, for
instance, Ethiopia, USA or France, etc, as a sigtiegitimately competent to subject a

particular foreigner or his property to its judigewers.

In most instances, a court of a state is held tes@ss judicial jurisdiction if it has

sufficient contact with either the defendant organdy that is involved in the suit. So
much so, judicial jurisdiction has to do with th&@cement of the judgement of a court
against a foreign defendant who does not usualbggss property in the country where

the case is heard and finally determined.
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In some instances, a court’s judgement of a givamty may be enforced in another
country on the basis of bilateral or multilateredaties. The need for a concession of
reciprocity is also the other factor in this redpeBy and large, however, the court of a
state to which a judgement is sent for executidhaensider only whether the court that
gave the judgement possessed judicial jurisdicthatordingly, if it finds that there was
such a jurisdiction, the judgement will thus beogruzed forthwith and given effect in
that state i.e., the court of the state in whiah jtikdgement is sought will not review the
merits of the case Prather it, merely, determinégther the court that rendered the
judgement had the competent jurisdiction in thatestitself. Thus, if, for instance, a
foreigner without any property in Ethiopia is foutw be subject to the jurisdiction of
Ethiopian courts, the judgement passed againstwilhhbe enforced in his home state.
Accordingly, the plaintiff (judgement-creditor) ot to file another suit on the merits of
the case in that state; but, simply makes a foapalication for the enforcement of the
Ethiopian judgement and obtain execution agairesjudgement-debtors property in that
country. In the normal course of events, the factibat establish judicial jurisdiction are
determined by relevant legislations of states. Adicgly, different countries have got

their own standards to be considered in enforammgign judgements.

What is more, in spite of the fact that the iss@igudicial jurisdiction is, in practice, a
procedural matter, it is, in most countries treaedne of private international law, and
the rules governing it are found in the latter ateaour case, though the draft document
of the 1965 Civil Code had included such provisiamsts section that dealt with as
issues of private international law, for that pamtiof the bill was not approved by the
then legislature, it could not become part of timalfy adopted Code. Hence, one may
safely state that there is no, formally speakiagy In Ethiopia that specifically govern
the issues of judicial jurisdiction. Moreover, tlybu the conditions for granting
permissions to the execution of foreign judgemeamésput forth by the Civil Code, the
existence of judicial jurisdiction with the coutat rendered the decision not expressly
required as such. Instead, the Ethiopian court®redl to, principally, identify the
presence of any international conventions to tlisgce or, ensure reciprocal duties/

commitment from the country in which the judgemevds given. But still, further
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requirements could also be gathered by cumulatikediging the pertinent provisions of
the Code (See, Arts 485-61).

In spite of the absence of the relevant legal rategudicial jurisdiction, cases involving
foreign elements have appears before the coutt sighe the early times of the country’s
judicial practices. In such instances, unless gactibn was raised on grounds of judicial
jurisdiction, the courts would assume that thesgligtion exists and entertained the case
in the usual business of the court. Otherwise,gfo@inds would be determined on the
basis of the general legal principles developedobgign laws and applicable to the case
under consideration. Hence, on the basis of ther@abf the action brought the type of
the relief sought by the plaintiff, the grounds fexercising judicial jurisdiction are

distinctively put as ‘in Personam’(over a persamj &n Rem’(over a thing) jurisdiction.

2.2.1.1. Jurisdiction in Personam

An action in Personam, which is the usual kindprigught against a person, natural or
legal, and seeking a relief against the persom@idefendant, i.e., the claim is made for
an order requiring the defendant to do or refraomf doing an act. A suit filed for

damages (demanding for the payment of compensatonpne for an injunction

(requesting an order prohibiting the defendant fdmmg an act) would thus be an in
Personam suit; and, the power of the court in teigard, needless to mention, is
jurisdiction in Personam. Thus, a judgement in &®am, although it might concern a res

(the subject-matter), merely determines the rightbe litigants inter se to the res.

On the grounds of the general legal principles, #nedusual court practices, Ethiopian
courts are held to assume judicial jurisdictiorPeErsonam where either of the following
requirements are fulfilled:
& the defendant is an Ethiopian national or domigjliar,
& the defendant has consented (expressly or imp)iedithe exercise of
jurisdiction by the Ethiopian coury,

& the act which is the subject matter of the suituo@d or is situated in
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Ethiopia.

Here, it has to be born in mind that these factoes optional or alternative grounds.
Hence, it is considered to be sufficient for Ethaop courts to exercise personal
jurisdiction if one of them is present in a givease. Thus, if, for instance, the act-which
is the subject matter of the suit, occurred hdrere is judicial jurisdiction even if the

defendant is neither an Ethiopian national nor midbiary. Let us see these factors in

greater detalil.

I. Nationality or Domiciliary of Defendant

The first and the most common factor on the basisvluch Ethiopian courts will

establish judicial jurisdiction concerns whethez ttefendant is an Ethiopian national or
domiciliary. That is, a defendant who possessdseeibf such status is subject to
Ethiopia's judicial jurisdiction even though thartsaction which gave rise to the suit

occurred outside of Ethiopia.

Here, it has to be noted that it is the defendattitus that matters; i.e., it is irrelevant
whether the plaintiff is an Ethiopian national isrdomiciled here. In other words, if the
defendant is not an Ethiopian national or domigyliéand not otherwise subject to the
Ethiopian courts), the Ethiopian court cannot assguicial jurisdiction on him simply

because the plaintiff possesses such a statuserdlyid therefore, if both parties are
Ethiopian nationals, the issue of judicial juridtho would not arise as Ethiopian courts
have the jurisdiction over them. Hence, at leaste @f the parties, specially the

defendant, has to be a foreigner for a questigadi€ial jurisdiction to arise.

On the other hand, if both parties are foreignarsl( the transaction has also occurred
abroad), here comes the relevance of domicileh@fdefendant), for an Ethiopian court
to exercise judicial jurisdiction Accordingly, Etgian courts can only entertain for
instance, a case between a Kenyan plaintiff anddaifese defendant-provided that the

latter is domiciled here.
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Pursuant to the pertinent legislations (both theREDConstitution, and the new
proclamation that repealed and replaced the 19&@wcship law), birth is the main mode
of acquiring Ethiopian nationality. By virtue of A6 of the FDRE Constitution, an
Ethiopian national is any person of either sex weHosth or either-parent is an Ethiopian.
Thus, a person born of both Ethiopian parents oE#mopian mother or father will
automatically acquire an Ethiopian nationality weitih any additional conditions attached
therewith. There is, of course, a procedure (knawmaturalization) by which foreigners
may acquire Ethiopian nationality.

On the other hand, Ethiopian domiciliary is one yvhile not an Ethiopian national nor
has otherwise acquired its nationality, has esthbll the principal seat of his business
and of his interests in Ethiopia with the intentiohresiding in here permanently; or,
more realistically, for an indefinite period of #mHence, a foreigner who satisfies these
conditions of domiciliary can thus be subjectedHe jurisdiction of Ethiopian courts.
(See Arts 183-191 of the Civil Code for the dethitales on domicile). Just as physical
persons are subject to judicial jurisdiction in gtate of their nationality or domicile,
legal persons (corporate bodies) are also sulgetttet courts of the state which created
them. Therefore, any association, a company or @G Khat is established, (registered
and hence acquired personality), in accordance tiéhpertinent Ethiopian laws, is
subject to the judicial jurisdiction of Ethiopiayemn though the transaction on which the
suit is brought occurred elsewhere. Neverthelegs,eggn corporate body (created under
the law of another state and/or situated elsewheoelld normally be subjected to the
Ethiopian judicial jurisdiction with respect to suarising out of its activities carried out
herein Ethiopia.(See, Arts 545-549 of the Civil €pd

II. The Doing of an Act

The second factor that establishes judicial jucisoin for Ethiopian courts is "the doing
of an act". This means that in the absence of itls¢ lbases of judicial jurisdiction-
nationality or domiciliary of the defendant-the sed ground hat the Ethiopian court

should look for is whether the act, which is thesmof the suit, occurred in Ethiopia. In
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other words, if the subject matter of the suit ooed in Ethiopia, an Ethiopian court will
have judicial jurisdiction-even-though the defendmsna foreigner or not an Ethiopian
domiciliary. The following hypothetical illustratis will elaborate the matters more
clearly. As the issue of judicial jurisdiction aswhen nationals of different states are
involved in a law suit, a contract concluded witfoeeigner or an accident inflicted by or
against a foreigner-herein Ethiopia-may exempltfy¢ doing of an act’. Thus, if two
foreigners, in a short meeting herein Addis, codetlia contract, an Ethiopian court will
have personal jurisdiction if a case which aroseaduhe contract is brought before it,

even if the contract was intended to be perfornieeindere.

Similarly, an Ethiopian court will have personaligdliction over a foreign defendant on a
suit that had been concluded outside of Ethioptanas performed here.

To sum up, Ethiopian courts will have judicial gdiction when the defendant is an
Ethiopian national or Ethiopian domiciliary. Howeygudicial jurisdiction may still exist
even where the defendant is not an Ethiopian naition domiciliary if either the act
which is the subject matter of the suit occurreé&thiopia; or, although some of the acts
occurred outside Ethiopian, the transaction hafscgerit contact with Ethiopia, rendering

it is reasonable for Ethiopia to hear a suit inugdMhe transaction.

I1l. Consent of Parties

In cases whereby either of the above mentionedrfscian not be established, courts are
to secure the consent of the defendant so as twisggurisdiction over him. In other
words, even though a party is not otherwise suligethe Ethiopian jurisdiction, he can
consent to the assumption of such jurisdictionHgydourts. In so doing, he undertakes an
obligation to submit to the jurisdiction of the etau Consent may be express or implied.
It is said to be express if it is orally (verbally)ade or written. The parties may make
their consent part and parcel of the terms of tharact between the two or they may
reduce it in writing after the conclusion of theimaontract. For instance, two Yemeni

businesspersons may conclude a contract in Ademewhes to be performed right there
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i.e. in Yemen. However, they may, at the same tiageee to the effect that any dispute
arising under the contract shall be submitted éoHthiopian courts. The Ethiopian courts
is thus to exercise jurisdiction on the basis efeélxpress agreement of the parties. On the
other hand, consent can be gathered, by implicatiom the behaviour of the defendant.
Suppose that a Kenyan national and domiciliaryusdsin Ethiopia for breach of a
contract made and performed therein Kenya. If gears and starts defending himself
without raising any objection on the grounds ofigial jurisdiction; he cannot,
subsequently, repudiate his consent and challdmggutisdiction of the court. Such an
objection is, as a rule, deemed to have been wedvedt raised at the earliest possible
opportunity before proceeding with the trial/mewfsthe suit (See, Art 244(2) & (3) of
the Cv Pr Cd)

2.2.1.2. Jurisdiction in Rem

To start with, the Latin term ‘in rem’ in the strisense of the word means, ‘against the
thing/property’; that is, not against the personimsthe case with the concept: ‘in
Personam’. An ‘action in rem’ is, thus, one, essdigtdirected against property and the
relief sought pertains to the property itself- o reference to the title of individual
claims or specific person as such. . Besides, tatjff does not seek such an order as
binding the person of the defendant although aividdal may be named as a defendant

in the proceeding.

Consequently, a judgement in rem is said to balggment declaratory of the status of
some subject-matter, whether this is a persontbma. In other words, a judgement in
rem settles the destiny of the res (property)fits®l of some interest therein) not merely
as between the parties themselves; but, as agdinghom it might concern or, briefly
put, with reference to ‘the entire world’; and, shibinds all persons claiming an interest
in the property inconsistence with the judgememrethough pronounced in their

absence

It thus follows that an ‘in rem’ jurisdiction refeto the power of the court to pass a valid
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judgement against the property (movable or immayatangible or intangible) of the
parties and not as such against the person ofatteep themselves. Moreover, such an
action is established in the courts of the placeratihe thing i.e. the subject matter of
the suit-is located. Consequently, it will only bHee courts of the state wherein the
property is situated that can, more realisticadyercise in rem jurisdiction. Put another
way, the ‘situs of property’, has jurisdiction ovitie case whereby the relief is sought
with respect to the property itself.

Activity

What do you think is the nature of a decree estaldhing or dissolving a marriage
(i.e., is it a judgement in rem or in Personam? EXgin.

2.2.2. Material /Subject-Matter Jurisdiction

In the process of determining the competent cauadjudicate a case, the question as to
whether the Ethiopian courts (i.e., seen countsejvcan see the case and enter a binding
judgement on a particular defendant or his propg@my, judicial jurisdiction) is settled or
answered in the affirmative the next task is taufegout the level of competent court
from among the judicial structure in the hierarafycourts in the country. The legal
provisions dealing with the spheres of ‘Materialisdiction’ are, thus, thereto settle
issues of similar nature. Material jurisdiction-whiis virtually synonymous and equated
with the term-‘subject-matter jurisdiction’, hencefers to the power of a particular court

of a state to determine the type or kind of a dispavolved in a case.

In Ethiopia, for instance, during the past regiméere the form of the government was
unitary-the issue of determining the material jdicon of a court was relatively
simpler. The reason here is that-as there wasghesiand, vertically structured judicial
system, it was just a matter of identifying the petent court from the hierarchy on the
basis of the type of the case and/or amount of maneolved therein. Currently,

however, with the advent of the federal form of gament, the task is somewhat
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complicated with a further need to make a distorctbetween the Federal judicial

structure and the Regional/State arrangement otsou

Specifically stated, there are basically threedssihat need to be cleared from the outset.
To begin with, it has to be primarily determingabugh not usual, whether the case is not
one falling outside the judicial power of ordinaryurts. In other words, this concerns the
drawing of a differentiation between cases that me:ant to be dealt with by other
tribunals or administrative institutions with dedégd or quisi-judicial power. In the
second place, a distinction has to be made hoaHlgnbetween the Federal and
Regional/States matters (jurisdiction). And, lasilyhas to be decided as to which level
of court is competent, i.e., vertically from amamgiven structure to see a given law-suit.
Pursuant to the pertinent legal rules governing dren, there are two broad criteria
commonly employed to determine the material juosdn of courts in Ethiopia. These

are: ‘Subject Matter’ jurisdiction and ‘Pecuniajyrisdiction.

2.2.2.1. Subject Matter Jurisdiction

The subject matter jurisdiction, which dependstn‘type’ of the case, in turn, involves
the making of, primarily, an identification of mats/cases falling within and outside the
regular court structure, and the drawing of a frttistinction between ‘Federal’ subject

matter and ‘State’ subject matter.

|. Matters outside the Jurisdiction of Courts

As one branch of the government, courts are giienppwer to decide cases and settle
disputes in accordance with the law. Neverthelessh a judicial power does not make
them competent to see all kinds of cases refeodtldm. In this regard, limitations are
put to judicial power as courts are made to seescas long as only they are justiciable
ones (See, for instance, Art 37 of the FDRE Cautsbih). Justiciable matters, for this
purpose, may broadly be defined as inclusive ofcakes unless the law provides

otherwise.
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Accordingly, in some instances, regular courts act to forthrightly rush into
adjudicating every law suits brought before therathRer, primarily such a court has to,
make sure that the case instituted therein is netad the nature made to fall partly or
wholly outside the jurisdiction of ordinary courfBhis is basically meant to depict the
fact that there are certain issues identified by ta be treated by other tribunals
entrusted with delegated, quasi-judicial powerstoadecide on some conflicts related to
administrative activities and functions of the gawaent. Accordingly, when the power
of adjudication of the case brought to the coudrnis, given (by law) to other agencies-
outside the ordinary judicial structure- then sughcourt will not have material
jurisdiction thereupon; and, hence, cannot rendelidly enforceable decision.

In this regard, the prominent administrative triblsnestablished in Ethiopia include: the
Tax Appeal Commission-sees cases related to tapleonts; the Civil Service Tribunal-
entertains grievances concerning civil servantsg dme Labour Relations Board-

competent to deal with employee-employer (laboisputes.

Accordingly, conflicts arising from the respectiaetivities of these institutions will thus
be within the primary jurisdiction of these triblsiaAs a result, party may not directly
file his case to a regular court from the outsdbidee exhausting all the available
remedies in that system. Yet, an appeal is allowwdoe taken to the regular court from
the decision of these tribunals; particularly osuess of law. Moreover, some personal
and family matters involving Muslims (such as issoémarriage; divorce; maintenance;
succession, etc.) may also fall outside the jucismh of regular courts. Sharia Courts
(though their jurisdiction is entirely consensuafe empowered, pursuant to Proc No
11188/99) to see such family matters. Accordingipen and if both Muslim parties
agree to get their case decided by Sharia Courtsreferred it thereto, the Court will
pass a final decision which cannot be reviewedlerte falls outside the jurisdiction of
the regular courts. In the same manner, disputdeddy arbitration or compromise are
also outside the ambit of the regular courts. @ertaatters of purely political or
administrative nature are also considered to bejustitiable and can not be entertained

by regular court.
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Il. Federal Vs Regional Subject-Matter Distinction

There are two conceivable ways of looking at tiseiesunder consideration in order to
determine the respective competence of the Federdl Regional courts. The first
technique attempts to solve the problem on theshasihe power-sharing method of the
Constitution itself. That is to say being in consonhwith the theory of ‘federalism’, the
FDRE Constitution, broadly defines the powers amacfions of both the Federal and
Regional governments. Accordingly, as the orgammaand structure of courts, more
often than not, corresponds with the structureagdnization of the state/government as
a whole, the power-division between the Federal dRelgional governments,
simultaneously divides, or, at least, helps infiixthe specific powers of the courts of the

two governments.

In this respect, the approach taken by the Cotistitus listing down, exhaustively, the
powers of the Federal Government; and, then, lgaout all the residual powers that are

not expressly granted to the Federal GovernmetitedRegional Governments.

Thus, once the respective powers of the Federal Radional governments are
demarcated, the spheres, or, within the meanirsgilofArticles (1) & (2) of Art 80 of the
FDRE Constitution, the ‘matters’ on which the regpe Supreme Courts of the two

governments has ‘the final say’ can, at least, elyube identified.

Specifically stated, while, Art 80(1) of the Comstion provides that the Federal
Supreme Court has the final say on Federal ma#er80(2) of same, stipulates that
Regional Supreme Courts shall have the final authand, hence, gives final decision
on regional matters. Though the Constitution pusptw lay a clear distinction between
the ‘Federal matters’ and the ‘Regional mattesindgpyeso broad, it is not , nonetheless, of
much significance, in definitively specifying aswiat constitutes Federal or Regional
matters-so as to enable one in precisely detergithi@ respective powers of the courts.
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Hence, this requires resorting to another apprap@adternative way-out appropriate. In
this regard, the pertinent choice is looking at gieblem on the basis of the more
specific subsidiary law: the Federal Courts Estabhent Proclamation, Proc, No
25/1996. This legislation, which was adopted punst@ the Federal Constitution itself,
lists down, under its Art 5, the civil subject-naatjurisdiction of the Federal Courts.
Moreover, in so listing, the proclamation employedee separate parameters so as to
determine the material (subject-matter) jurisdictad the Federal Courts on a given law-
suit. These are: the nature and status of the lawltuch the case is based; the place

where the case arose; and, the nature/type otith#s®lf.

The first factor used by the Proclamation is logkat the law on the basis of which the
case is instituted. That is, this approach categsithe type of the case on the ground of
Federal laws vis-a-vis States’ laws distinctionafis, if the case is based on the Federal
Constitution, Federal laws, or, international agrests (treaties), then, it falls under the
Federal Courts’ subject-matter jurisdiction; andkéated as such. Here, it has to be made
clear that ‘Federal’ laws are laws which are erdtg the Federal law-making organs
i.e. (the Federal legislature namely the Houseeofpies’ Representatives and the Federal
Government-executive agencies)-on matters thatwahin the powers of the Federal
Government. Likewise, international agreementskesy tare adopted by the Federal
legislative organ, (HPR), they, too, are treatedrederal laws. The other factor used by
the Proclamation so as to determine the subjedemairisdiction of Federal Courts
concerns the status of the parties themselvesthier ovords, if the parties to a suit are
those specified or administered by the Federal ,ldathes power to entertain the case
resides in the Federal Courts. To be more spedifitor instance, either or both of the
parties to a law-suit is a federal organ or offi¢@mployee); or, if it is between parties
permanently residing in different Regional Statas;if one of the parties is a foreign
national, then it shall be considered by the Fddeoarts.(See, Art 5(1)-(4) of Proc No
25/96), Still another parameter relates to thecplavhere the case arose. In this regard,
the two specified areas are Addis Ababa and Diaes that is, disputes arising in
either of those places, would be within the compegeof the Federal Courts-regardless

of the identity of the parties-as in the earliesea
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The final test considers the nature or type of ¢hee itself. Accordingly, the cases
exhaustively specified under this category aretssavolving matters of nationality, or,

issues of business organizations registered oblestad by the Federal Government; or,
those regarding negotiable instruments (such &guds, letter of credits, etc.), or, which
relates to patent or copy rights, or, one basemhsurance policy; and, an application for
Habeas Corpus. (See, Art 5(5)-(10) of the Proc B®& To sum up, therefore, the
laws, parties, the place and type of the suit arernl distinguishing factors that
determine cases falling within the jurisdictiontioé Federal Courts.

State laws, by the same token, are laws that a@gimed by the legislative bodies of
the Regional States-on those so-called ‘residuslepsl or remaining areas. Thus, a
claim which is based on State law, would, needtesmention, be within the subject
matter of the State, and under the jurisdictionitefcourts. However, this may not
necessarily be true all the time. This is becaheeetseem to be conditions and instances
whereby cases arising under State Laws be regasi€@deral subject matter. Consider
the following disputes arising on the grounds @ft&s laws:
& where the parties to the litigation are those disteder Art. 5(1)-(4) of Proc No
25/96;
% in Addis Ababa or Dire Dawa (See, Art 80 of the FDRonstitution and Arts
11(1) (b) and 14(2) of Proc No 25/96).

Consequently, one may argue that State cases see tfaat arise on the cases of State

Law and that are not categorized under Federakcase

What is more, a question may be raised as to hawldtSub-Articles (1) and (2) of Art
3 of Proc 25/96 be understood-vis-a-vis Art 5(2safe. Specifically Article 3(1) of the
proclamation provides that if a case is based dartd laws, then it would fall under the
federal subject matter and, hence, within the glicieon of federal courts. Art. 3(2) of
same, stipulates that Federal courts shall havedjation over cases that involve parties
specified in Federal Laws. The logical questiorehgould thus be, whether the ‘Federal

Laws’ (and the parties thereto) under Sub-Art 2Adf 3 could be included under the
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‘Federal Laws’ mentioned in Sub-Art 1 of Art 3?this regard, as it can be observed, Art
5 enumerates the types of civil cases that falleuribde jurisdiction of Federal Courts.
Accordingly, one may come to the conclusion thatdfal Courts will have jurisdiction
not only when the case involves, Federal Laws lad svhen specified parties under
article 5 are parties to the suit.

Therefore, according to Art 5(2) of the Proclamatiib the case involves parties who are
permanent residents of different states, the cdBeba held under the jurisdiction of
Federal Courts. So, the requirement here is, filage of residence, not necessarily the
issue that they raise.

To sum up, we can say that there is no contradidietween articles 3(1) & 3(2) of the
Federal Court Proclamation. This is because, wihilearticles 3(1) the base for
jurisdiction is the issue of litigation, in article3(2), the base for jurisdiction is the
identity of the parties, not the issue that thegeaTherefore, what we can conclude here
is, Federal Courts will have subject matter jugidn over cases arising from Federal
Laws as well as on issues (though based on statey between parties who have been
specified in Federal Laws.

To summarize, material jurisdiction is one of theee basic requirements of jurisdiction
and has two aspects. While the first is subjectenatrisdiction; the second is pecuniary
jurisdiction. The subject matter aspect definestyipe of the case as between Federal or
State subject matters. Proclamation No 25/96 pesvithat Federal Courts have
jurisdiction where cases involving a foreign natibor where one of the parties to the
suit is a permanent residents of different Regi@tates, or where one of the parties is a

Federal Government organ or official.

In principle, State subject matter is a matter thases on the basis of State Law.
However, there are conditions where issues raisethe basis of State Law may be
categorized under the jurisdiction of Federal Cauhh such a case, State Courts will

handle the Federal case through delegation. Iesstahere the Federal High Court is not
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established, the States Supreme Courts are dalegatece Federal High Court cases
while the States High Courts are delegated to seer&l First Instance cases.

Therefore, once a case is determined as a Fede&thte subject matter, the next step
will be the identification of the appropriate lewa court say, for instance, from among
the Federal, First Instance or High Courts. Altéusdy, whether, one will be the State’s
First Instance or High Court. This query is to le¢éeimined on the grounds of the amount
of controversy or the pecuniary amount involvedha case. The following sub-section

will thus thoroughly discuss such a matter.

2.2.2.2. Jurisdictional Limits of Courts: Pecuniay Amount Vs Types of Cases

Material jurisdiction, as has been described eartefers to the power of a court to see
the kind of controversy/dispute involved in a lawtsThe jurisdictional division, in this
regard, is primarily meant to apportion the judidiasiness among the various levels of
courts in the hierarchy-on the bases of the amotintoney involved in the proceeding
or the nature/complexity of the case. Actually,lbtite Civil Procedure Code and the
Federal Courts Establishment Proclamation, Proc2Bi®6, deal with the division of

material jurisdiction among the three levels ofritsu

While the rules that are provided under Proc N®@%letermine the jurisdictional limits
of the Federal Courts, the ones stipulated in thal ®rocedure Code establish the

jurisdictional limits of the State Courts.

I. Pecuniary Amount: Federal Vs States’ Courts Jurisdttional Limits

A. Federal Courts: General Vs Limited Jurisdiction

The civil jurisdiction of the Federal First Instanand High Court are treated, under its

Arts 11 and 14 respectively. The two grounds thecRmation employed to determine

the jurisdictional limit of the Federal Courts atlze amount of money and the type of the
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case.

Accordingly, with aspect to the amount of monewiles civil cases which involve an

amount not exceeding Birr 500,000.00, (five hunditeausand birr) are subject to the
jurisdiction of Federal First Instance Courts thasbkich involve an amount in excess of
Birr 500,000.00, (five hundred thousand birr) anérested to the jurisdiction of Federal
High Courts. This, however, is without prejudicethe jurisdictional power exclusively

given to the Federal High Court (See Articles 8 &df Proc.N025/96). Here, therefore,
the amount of money a case involves-which is tgaimered from the plaintiff's suit-

determines where a case should be filed.

On the other hand, there are cases that cannoalbedvin monetary terms; and, this is
where comes the other ground comes i.e. the ‘tygethe case-determining the
jurisdictional limits of courts. Consequently, thigctor does not, as such, take the
amount of money involved in the case into accountiétermining the jurisdictional
limits of the courts. Besides, cases on: natiopalthe enforcement of foreign
judgements, change of venue, and those regardiaghational law, thus fall under this
category and are within the jurisdiction of the &ed High Court.

B. States Courts: Original Vs Appellate Jurisdiction

Though the rules of the Civil Procedure Code onemt jurisdiction are objectively
inconsistent with those of the proclamation, arehde, considered to be inapplicable, the
jurisdictional limits of States Courts are deteredrbased on the provisions of Art 13 as
follows:
& The Woreda courts will have first instance Jurisdic over claims
that involve up to 5,000 Birr for movable propestiand up to 10,000
Birr for immovable properties;
& State High Courts also handle cases that involaemel exceeding
5,000 Birr for movables and exceeding Birr 10,000 immovable

properties.
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However, State Supreme Courts do not have firsamee or original jurisdiction. That is

all cases in State Courts must start either inMoeeda Court or High Court.

C. Determination of Amount in Controversy

Basically, the amount of money a case involvesathered from the statement of claim
of the plaintiff. As a rule, the plaintiff is exped to specifically describe the monetary
value or type of the case with a view to descrililma the court has jurisdiction over the
case. Art. 16(2) of the 1965 Civil Procedure Codevile that, in deciding whether it has
pecuniary jurisdiction, the court shall have regaydhe amount of claim stated in the
statement of claim. (Arts. 226-228 of the Civil Bedure Code governs the amount to be
stated in the statement of claim). Pursuant to 226 of the Civil Procedure Code, a
plaintiff seeking for a recovery of money shouldlicate the precise amount in his

statement of claim; or the estimated amount oCHse.

Besides, if a plaintiff is seeking the recoveryaogpecific thing, he has to indicate the
actual value of the thing in the statement of clalime plaintiff is required to estimate the

value of the thing he is claiming to identify theuct that has material jurisdiction.

II. Type of Cases: Exclusive Jurisdiction

As described above, the jurisdictional limits ofuds are determined either on the
monetary value or the nature of the case. Howetleere are instances whereby
jurisdiction is vested in a court irrespective thogarameters on the basis of the

sensitivity or complexity of cases.

Exclusive jurisdiction means that a jurisdictiorven to the court irrespective of the
pecuniary amount involved therein. According to Aft (2) of the Proclamation, the
Federal High Court shall have exclusive First Ins&aJurisdiction over issues related
with:
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Cases whose subject matter regarding private iatiemal law, or
Nationality, or

Application regarding the enforcements of foreigdgment, or

YV V V VY

Applications for change of venue, from one firsstance court to

another or to itself, in accordance with the law.

In other words, the Federal High Court has exchlugivisdiction in all cases mentioned
under Art 11(2) of Proclamation No 25/96.

2.2.3. Local Jurisdiction

So far, we have discussed the two basic elemerjtgiséliction, i.e. judicial jurisdiction
and material jurisdiction. In the process of deiaing the competent court that can
adjudicate a case and render a binding decisi@njdiantification of both the judicial
jurisdiction and the level of court within the reaal jurisdiction of which the case falls
does not conclusively resolve the issue all togetbecause, there still remains an
indispensable point to be settled. Assume, forams, it has been established that the
Ethiopian Courts have judicial jurisdiction oveetparties, and, consider further that the

case is found to fall within the material jurisdet of the Federal First Instance Court.

Now, therefore, noting the fact that there aretRimstance Courts both in Addis Ababa
and Dirre Dawa; and that there are several of timeeeach sub-cities of both main cities,
identifying the specific Federal First Instance @dtwom among these will thus, be the

task to be accomplished by the rules on ‘Localsdliction’.

Hence, the rules on Local Jurisdiction have to @b an area where a case shall be tried,
or, in other words, take us to the specific coarivhich a law-suit is to be submitted;
and, in effect allocate cases among the same lgveburts (say, the Federal First
Instance Courts) within a given court structureor&bver, the rules on local jurisdiction
are framed in such a way as to primarily enabletonefer the case to a particular court

convenient for the parties and their withessestiquéarly, the defendant. Incidentally,
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inherent to the nature of the process, the rules atcomplish another significant task of
curbing inconveniences which may arise from certaunrposely calculated ‘forum-

shopping’ tendencies of some litigants.

2.2.3.1. The Basic Place of Local Jurisdiction

There are certain factors that determine the plduwere a law-suit shall be instituted. For
the purposes of local jurisdiction, the most retgvalace, what might also be called the
‘basic place’, is, in simple and pure terms, trecplwhere local jurisdiction lies unless it
is prohibited by law or a court sitting in anothglace is authorized to assume the
jurisdiction This being the general rule of thepsmns of the Civil Procedure Code that
sets forth the guiding principles in this respdat, 19(1) of the Code stipulates that the
basic place of local jurisdiction lies with “...thewrt of the place where the defendant
actually resides or carries on business or persomalrks for gain.” Nevertheless, in

defining the limitation of the stipulation, it h&srther been noted that the rule is non-
applicable to cases for which a different placelafal jurisdiction is adopted by

subsequent provisions of the Code or by any other This being the case, however, in
precisely determining the principal place of logatisdiction, those terms purposely

employed by the article need detailed discussion.

A. “...actually resides...”

In the process of establishing local jurisdictidraalefendant with several residents, the
Indian Civil Procedure Code, from which our Civiioeedure Code is said to have been
substantially adopted, is not as such concerneu tivé legal residence of the defendant;
but, it merely requires his voluntary and actualdence. In such circumstances, thus, the
fact of having, for instance, ancestral home daagand paying an occasional visit to it,

may not suffice to endow it the status of an ‘atand voluntary’ residence.

In a similar fashion, in our law, the issue of desice is treated very flexibly.

Accordingly, every individual is considered to haveesidence-even if it has to finally be
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the place-where he is at a specific moment. Howeag&ia matter of fact, a person may
happen to be at different places at different tinveiserein there might arise a need to
determine as to which of these places should bentéér the purpose and within the
meaning of Art 19. One way of looking at the pownduld be observing the length of
time one might stay at a place. And, if it is olveerthat one spends almost equal amount
of time at all the places; then, all of them mags@nably be considered as the residence
of the person concerned. Though such interpretatiothe issue may justifiably be

considered sound, in reality, however, the matb@schot commonly happen that way.

Cognizant of those instances, our Civil Code hagsemned resolving the matter by
characterizing one of those places as a ‘principadidence, and considering all the
remaining as ‘secondary’ ones. In the classiftegtihus, it might be considered that the
primary residence is one in which someone stayemormally or more frequently, or
for the longest period. Accordingly, a person’sn@ary residence would, thus, be the
place where he actually resides for purposes dl lpgisdiction-which probably is the
place where it is convenient for one to defendil®ought against him. So, on the bases
of such interpretation, if, for instance, one hdwase in Addis Ababa, where he spends
most of his time, but, regularly goes to Adama igt\his parents every weekend, the

former would, thus, be deemed, within the meaningro19, the place where he resides.

B. “...carries on business...”

In spite of the fact in most cases that a persoy maa, his business at the same place
where he resides, it may also happen that botlsahhtters could be located at different
places. That is to say, one may reside within timsdliction of a State’s First Instance

Court, and owns a business in another-whereby oosldwbe subjected to both

jurisdictions. The test of “...carrying on business.is’ determined neither on the bases
of the continuity or intermittence of the business:, on the physical appearance or effort
of the individual concerned. Rather, it is the fattbwning interest in the business and
enjoying profits therefrom, which matters most. Sfmeans, more specifically, having a

share in the profit or the loss and a voice (soargrol) over the business is an important
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factor. This would practically be apparent wheog,ihstance, a person, while living in a
place, conducts business in a different place thamgagent. And, in such a case, he is
subject to suits at the place where the agent thendusiness on his behalf. (See Art.58
(b) of C.P.C)

In a case involving joint defendants, suits mayirstituted in the court of any of the
places where any of the defendants resides owesaon business or personally works for

gain.

The other issue which could be raised in relatmiotal jurisdiction is a situation where
the defendant does not reside, or, carry on busioework for gain in Ethiopia. In such
instances, Art 20(1) provides that the suit mayirstituted in any court in Ethiopia
where the plaintiff prefers; unless, of course,ghi relates to an immovable property of

the defendant; in which case it is the court ofglaee where the property is located.

In a similar fashion to the rules regarding thealogurisdiction of suits against
individuals, the Civil Procedure Code states theidplace of local jurisdiction of suits
against legal persons. Accordingly, it provides thats against a business organization
are to be instituted at the place where the heficeadr the branch office against which

the suit is made is situated.

The Ethiopian Civil Code uses the term ‘body cogperto refer to all kinds of legal

persons including associations and business oraioms.

Nevertheless, the ‘legal persons’, mentioned uAdeR2(2) are somewhat different from
those described under Art 22(1). Their differefies in the fact that, while the body
corporate or legal persons, which are stated uAde?22(1), are basically established to
make profits; the ones under Art 22(2) are formadnfon-profit purposes. So, when a
suit is instituted against such legal persons.ay fme brought at the place where the legal
person was formed or where at the place where a@heréquires it to be registered.

However, the place of formation and registratioruldausually be one and the same.
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Article 21 of the Code applies a different approachefining local jurisdiction for cases
instituted against the Government. Unlike the prasione, here, regard is given to the
plaintiff's convenience. The plaintiff's residenoce work place is taken as a base for
determining local jurisdiction. The rational behisdch stipulation could supposedly be
the fact that the Government, as a defendant, witabyy defend itself everywherein the

country.

2.4.1. Suits Regarding Contracts

Article 24 provides four mutually exclusive rules suits regarding contracts. Generally,
there are four types of contracts, which are catego for the purpose of determining
local jurisdiction. These are:

» Contracts generally,

» Contracts of carriage,

» Contracts of Insurance,

» Contracts of pledge, deposit, or bailment.

% Suits Regarding Contracts in General

Pursuant to Art 24(1), suits arising from contraatsgeneral, may be instituted at the
place where the contract was made or executedustese other place is mentioned in
the contract-in the discretion of the plaintiff. i$hindicates that the place of local
jurisdiction of contracts of any type (other thae remaining three namely, contracts of
carriage, insurance, pledge, deposit or bailmemyley thus, be the place where the

contract was made or was to be executed.
In addition, the plaintiff could also institute hgase in a place where the defendant

resides, works for gain or carries on businesgraatg to Art 19 of the Code. However,
if the contracting parties have agreed in the @mttthat, law-suits arising therefrom will
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be brought in another place, then the plaintiff ttagstitute the action in such specified

place.

% Suits regarding contracts of carriage

Possibly, there are two types of suits regardingirects of carriage. These ararriage
by seeandcarriage by air In each case, suits will be instituted in accaogawith their
respective laws. Accordingly, while suits regardiogntracts of carriage by sea are
instituted based on the provisions of the Mariti@ede, the Commercial Code will

determine suits regarding contracts of carriagaihy

According to Art.208 of the Maritime Code, suityaiving contracts of carriage by sea
are to be instituted at the court sitting at thet @d arrival of the good whereas, suits
concerning contracts of carriage by air are torisituted according to Art 647 of the

Commercial Code.

% Suits regarding Contract of Insurance
Suits regarding a contract of insurance may bétunstl in the court of the plaice where
the head office of the insurance company is situateregistered or where the object
insured is situated. (See to Art. 24(3) of the drbcedure Code).

&  Suits Regarding Pledge, Deposit or Bailment

Suits concerning pledges, deposits and bailmentnstéuted in the court of the place

where the property is located.

£ Suits Involving Immovable Property

An issue of local jurisdiction whereby suit relateith immovable property is treated

under Art 25 of the Civil Procedure Code. The Aeiprovides that suits involving
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immovable property must be instituted at the plabere the immovable property exists.
This, on the other hand, indicates that, once prsved that the issue is an issue of

immovable property, the provisions of all otheichels are inapplicable.

Hence, the following suits should only be institiia the court of the place where the
immovable property is situated.
» Suits for the recovery of immovable property withvathout rent or mense
profits;
» Suits for partition;
» Suits for determination of any right to or interestmmovable property; and

» Suits for compensation for wrong to immovable prope

The reasons for the rule are:

a) Such property cannot be transferred from placdaoep it will be
difficult for a court other than the court whereetproperty is
situated to view if it finds it necessary.

b) In cases where dispute is on boundary mattersimhbgitnecessitate
measurement of the boundary, or essential docummientit the
property are found in the place where the propextgts.

c) Where the case is defendant upon the testimonyitoésses, such
witnesses probably reside at the place where thmowable is
situated. Therefore, such suits must be institatiethe situs and

not elsewhere.

Suits regarding pledge, deposit or bailment maynisétuted in the court of the place

where the property is situated.

£ Suits for Wrong Done to Persons or Movable Property

Article 27 of the Civil Procedure Code specificalblks about suits for wrong done to

persons or movable property. It is the questiorocfl jurisdiction in case of extra
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contractual liability. According to Art 27(1), suduits may be instituted in the court of

the place where the wrong was done or in accordaitbethe provisions of art 19.

& Suits Regarding Successions

According to Art 23 of the Cv. Pr. Co., suits retjag succession, which is being

liquidated, shall be instituted in the court of fllace where the succession was opened.

& Suits upon Several Causes of Action

Where a suit is based upon several causes of aatisimg in deferent places, the suit
may be instituted in any court that has jurisdictiover one of the causes of action.
However, it is important to make note of the fdwttthe rule on joinder of causes of
action is subject to the provision of Article 25al is, the plaintiff is not allowed to join
suits involving immovable property where the prapeis situated within the local

jurisdiction of different court.

2.2.3.3. Change of Venue (Transfer of Suit) and Resaal of Judges

So far, we have discussed rules on the determmatiothe basic place of local

jurisdiction in various circumstances. However,régheould be conditions whereby the
place stated here above, as a place of local jatigds, may not be convenient for either
or all of the litigating parties for certain reastwe grounds. The Civil Procedure Code
has provided, under its Art 31, way outs to suabbf@m. In this regard, there are two
closely related legal practices: transfer of sumis, change of forum, and removal of

judges. Let us first see transfer of suits and thek at removal of judges.

As it has already been stated in the precedingosettiat a case, as a general rule, should
be instituted in a court that has jurisdiction oeAccordingly, a case which is filed in a
court that lacks jurisdiction shall be rejectedwewer, the rule on ‘transfer of a suit’

from one court to another thus makes a modificatioiias the case is to be transferred
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from a court that has jurisdiction over it to a dothat does not posses one. In the
ordinary course of the law, the transfer is to leeced where there exists a problem with
the proceedings in the court where the case isnaitly instituted. In accordance with Art
31 of the Code, there are three grounds that yusti€h transfer.

The first factor is when there is an allegatiort théair and impatrtial trial cannot be made
in the court where the suit was instituted. Asas been elucidated earlier, impartiality of
a court is one of the fundamental procedural ppiesi; and, hence, a court considering a
case must be impartial in the process. Reasontii@dyefore, where the impartiality of a
court is in question, that would warrant the conedrparty to request for the transfer of
the case. The other reason mentioned by the argties to a situation where a party
contends that the court in which the case is pendiannot properly handle the
proceeding since the case involves some questitamobdf unusual difficulty. That is to
say the case is very problematic and it may gise t© some complicated issues of law
which cannot be resolved by the court treatingstill, the third rational which makes
possible the transfer of a suit from one courti® dther is where the court seized of the

case is found to be inconvenient to the party soasheling.

Generally speaking, the rules on local jurisdictem@ primarily designed to achieve
handiness for the parties. Consequently, transfesuds from a court to another is
basically meant for the suitability of the partiggrticularly, the defendant. At this
juncture, it has to be underscored that the cobtgrein the suit is filled may have local
jurisdiction over the case; yet, it is also likéhat the plaintiff might have trickily chosen
it with a view to making it painstakingly intraclaband unreasonably expensive for the
defendant to defend himself properly. In practiopehsinconvenient court is commonly
known as ‘forum non-convenient’-inconvenient foruincourt which is holding a case is
considered to be ‘forum non-convenient’ if it isuf@ to be insurmountable for,
particularly, the defendant to gather relevant ens so as to sufficiently defend
himself; and, exposes him to incur unreasonably lugsts to pursue the case and to
bring his witnesses to the court.
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In the final analyses, however, it has to be deaofed that since the rule on the transfer
of suits is an exception to the general principkrow interpretation should be adopted
when the need arises. This means, a transfer shotllkdaphazardly be permitted for the
sole fact that a party preferred to have his case somewhere else. If it is broadly
interpreted, a party may raise every bit of conaele reasons thereby making judicial
proceedings intolerably tedious and too costlyalyn though not articulated under Art
31, there is also another ground which could cdbsetransfer of suits. This could be
implied from Art 91 of the Code. In view of thistiate, when a pleading submitted to a
court is amended and this makes the case to fdkruhe jurisdiction of a higher court,

the court that was holding the case shall transterthe higher competent court.

On the other hand, a judge may withdraw or be readdvom a bench essentially to
achieve impatrtiality of the court. Unlike the tréersof suits, reasons that may lead to the
removal or withdrawal of judges from a bench asteli down by Proc No 25/96.
Pursuant to Art 27 of the Proclamation, if the jedg

» has some relations to a party or an advocate; or,

» was a tutor or legal representative of a party; or,

» has some prior connection with the case; or,

» has a pending case somewhere else with a partglarcate thereof; he shall

withdraw as soon as he aware of those issues. Merethe reasons mentioned

there are not exhaustive and any other sufficieasons may be added to the list.
2.2.3.4. Conflicts of Jurisdiction: Priority, Pendacy and Consolidation of Cases
Overview

There is a possibility for conflicts of jurisdictido emerge between courts, for instance,
the Federal and State Courts; or, within a singticjal structure between courts of the
Federal or States’ judicial structure-where a cailldges that the matter falls within its
jurisdiction while the other contends that it hae tompetence over the same case. The

power to determine on such conflict of jurisdictiam conferred upon the Federal
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Supreme Court.

The same rule applies in instances where two oermourts dismiss a case on the ground
that it does not fall within their respective julistion.

As a rule, a suit arising from a single causeatioa may not be instituted and/or tried
by more than one court at a time. This is basicalgant to avoid the possibility of
inconsistent judgements that may be rendered omglescase; thereby, making its

enforceability practically impossible.

However, this may sometimes happen where, for mestaparties might have filed
separate suits that actually involve the same cldMoreover, it may arise due to the fact
that there could be a possibility for two or moaids to assume jurisdiction over the
same cause of action. It would thus be such instatitat could give rise to the problem
of conflict of jurisdiction. With a view to resolg problems resulting from such
circumstances, the Civil Procedure Code treatarthtter through the rules of priority,

pendency and consolidation.

A. Priority

The question of priority arises when a plaintifétitutes two or more suits on the same
cause of action in different courts.

Let us assume that A is claiming certain amounBiof from a defendant on a contract
that was made in Addis Ababa and to be performdgiimrDar. In this case, depending
on the amount of claim, the plaintiff has the pb#isy to institute his case both in Addis
Ababa and BahirDar. If the amount does not ex&000.00 Birr, the Federal First
Instance Court in Addis Ababa or the High Courthef Amhara Regional Government in
BahirDar will have jurisdiction to see the suit. tBif it exceeds 500,000.00 Birr, the
High Court of Federal High Court or the Supreme i€ai the State will have the

jurisdiction over the case.
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In such a situation, if the plaintiff institutescase in both courts, it will result in the

harassment of the defendant to defend his casatlindoeas.

Moreover; the two courts could give inconsistemigonents. This means, if the case is to
be seen in the two courts, the court in Addis Abalag decide in favour of the plaintiff
and the court in BahirDar may decide against himsuch instances, it will be difficult to
execute the inconsistent judgments. To avoid tfablpm, the rule of priority is provided

under Article 7 of the civil Procedure Code.

Article 7 Priority
1) One and the same civil suit may not be instikute
more than one civil court.
2) Where a suit may be instituted in anyone of reg¢ve
courts, the court in which the statement of claiasw
first filed should have jurisdiction and the suiiadl be

pending in such court.

As it can readily be observed from the provisiohthe Article, the rule of priority takes
into account the time of submission of the casa tmurt of law-whereby, the court in
which the suit is filed first will have priority toonsider the case; and, consequently, the
second file in the other court shall thus be disetls So, in the above example, if the
same suit has been instituted against the samadefeon the same issue, first in Addis
Ababa and then in BahirDar, then, pursuant to At),7the suit that was instituted first
i.e. the one in Addis Ababa, shall have priorityepthe one instituted in BahirDar; and,

the latter will thus be dismissed.

B. Pendency

On the other hand, Article 8 covers the problenpefidency. As a matter of rule, no

court shall try any suit in which the matter inusss also directly and substantially in
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issue in a previously instituted suit between thimea parties in another court in Ethiopia
having jurisdiction. Thus, if, while a suit is pengd in a court, another suit is also filed in
another court over the same cause, that wouldrggeeto the problem of pendency, and
serve as one of the grounds for preliminary obgectas per Art 244(2) of the Code,
whereby a party may oppose the second suit. Talah@ problem, the Civil Procedure
Code has provided a rule on pendency. When the aware that another similar case
is already instituted in another court betweensidume parties, it will dismiss the suit or it
may direct the parties to apply for consolidati®member, however, that Ethiopian
court is not prevented from entertaining a caseithalready pending in a foreign court.
(See, Art. 7 of the Cv. Pr. Cd)

C. Consolidation of Suits

The last issue in this section-consolidation ofssis a situation where the claims of both
parties are separate while the matter in issu@@suit is closely related to a suit pending
in another court. Such instance may happen, faameg, in a suit for recovery of a

property by one claiming a right to possession arsiit by the possessor claiming that
the plaintiff in the other action has committedrespass to the same property. In both
cases, the issue is the same: who is entitledegtbperty? In such a situation, either
party can make an application to a higher court tha cases be consolidated for trial
under Art 11-whereby the higher court will directeoof the subordinate courts to try the
case. Consolidation is thus a procedure that iBegpprhen two or more suits pending in

different courts or the same court and betweersdimee parties give rise to similar issues
and are to be decided in different courts. In otherds, where two or more suits which

involve the same parties and similar issues ireckffit courts or where there is a question

of pendency, then, both suits will be consolidateder the procedure of consolidation.
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Summary

We can say that in the hasty of Ethiopian legalesys there was not giving the required
attention to develop comprehensive civil procedare. Even when the legal system of
Ethiopia has begun to modernize during the regifrtenaperor Hailesilasie, there was no
procedural law at all. However, the need for hawngprehensive civil procedure law
was recognized following the practical problemd tied been faced on our courts during
the regime of Hailesilasie

The existing civil procedure code of Ethiopia h&s inconsistencies with the supreme
law of the land i.e. Federal Constitution. Accoglto the FDRE constitution, there are
two court structures established at federal arié &ael. In each court structure there are
Supreme, High & First Instance Courts. Currently States have established woreda
(first instance) Courts, High Courts and SupremaurCoBesides, some states have

establish additional court structures; namely,Sbeial Courts and City Courts.

To sum up, there are two means by which we canepttre existence of judicial
jurisdiction. These are known as jurisdiction inrddmam and jurisdiction in rem. The
former is jurisdiction to bind the person of thdetwlant; that is, to order him to pay the
plaintiff a sum of money, to do or refrain from dgian act. It exists in Ethiopia if either
the:

1. Defendant is an Ethiopian national or domiciliary;

2. Act which is the subject matter of the suit occdnre Ethiopia; or

3. Defendant has consented (expressly or impliedlyh&éoexercise of jurisdiction

by the Ethiopian court.

Judicial jurisdiction in rem is jurisdiction to griarelief with respect to a certain property
itself. It exists only in the courts of the plachewve the property is situated.
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» Review Questions

. Define what jurisdiction of courts is.
. Explain the elements of jurisdiction and point the differences that you observe
among them.

. Analyse the types of problems faced in determifimigdiction.

4. What are the basic criteria one needs to ascebiifiore instituting a suit in a

court of law?

5. Discuss the two types of subject matter jurisditdio

6. Explain the way outs for problems that may arismrfrsituations whereby the

same suit is instituted between same parties ferdifit courts, possessing all the

requirements of jurisdiction?
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CHAPTER THREE
PARTIES TO AND DIMENSION OF SUITS

Introduction

This unit is about the parties to and dimensiorcieil suits. It provides you with the
discussion of how persons can be considered aggpéota suit and on how many issues

they can make subject to the litigation betweemthe

In a civil suit, one party initiates the proceediagainst another if they are not in a
position to resolve their disputes by the mechasiattheir disposal. Civil suits mostly

involve two parties on both sides over a singleseal’here is a possibility that more than
two parties engage in a suit and that more thancanse of action may be subject to
litigation. The unit deals with the parties to ailcsuit and causes of action that can be
litigated between or among parties to a suit. Téetisn on the Requirements to be
Parties to a Civil Suit, deals with conditions oacbming parties to civil suits. It

identifies requirements that enable a party tosuze sued.

It enables you to apply these requirements to cagpsaring before a court. The section
party plaintiff and Party Defendant discusses paréippearing on either side of litigation.
The section on Representation in Civil Suits comsidthe type of representations
applicable to civil cases. It helps you to decidewhether or not representation made is
appropriate. You will see the number of parties bo@ many causes of action can be
joined in a single suit in the section on JoindeParties. It enables you to control the
scope of litigation. The section on Interventiomplans how intervention is allowed and
conditions for intervention. It enables you to diecion request for intervention. The
section on the Third Party Practice is devoted éxhmnisms of bringing into a suit of a
third party. It enables you to determine the regjé@ssuch mechanism by the defendant.
The last section is on the concept of Change did3awhich explains the possibility of

replacement of original party by others.
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3.1. Parties to a Civil Suit: General Requirements

The parties to a civil suit which is being consateby a court that is exercising its first
instance jurisdiction are known as plaintiff andetelant. Moreover, parties to a suit
considered by appellate court using its appellatesdiction are called appellant and
respondent. Plaintiff is a party who makes an alieg and initiates proceedings in a
court of law; whereas, defendant is a person stbpeg claim, i.e., a party against whom
a claim is filed.

There is a requirement that applies to a partynpifiand party defendant as well as to
parties that are brought into a pending suit serveiner, third party defendant, etc. In the

first place, all parties participating in a civilisshould have capacity.

Article 33(1) of the Civil Procedure Code, reads:

“Any person capable under the law may be a partg swit”.

Capacity is the power or ability to perform juridiact. Being a party to a suit is one of
the juridical acts. Hence, capacity to sue or bedswefers to an individual’'s ability to

represent his interest in a law- suit without tlssistance of another. This rule reflects
rules concerning certain categories of persons wafeo deemed to lack the personal
gualifications necessary to litigate. Hence, intdg@gersons cannot be parties to a suit,

and, thus, they cannot sue or be sued in theirreawmmes (see Article 33(1).

The rule with respect to capacity to be a partq t@vil suit is derived from the rule on
capacity to perform juridical acts in general. Bvperson is presumed to have capacity
to perform all juridical acts unless provided othise by law. This is the rule provided
under Article 192 of the Civil Code. Incapacity ds&vided into two. One is based on
physio-psychological condition, which is referreml ds general sources of incapacity
under article 193 of the Civil Code. Those who laakacity because of their physical or
psychological condition include minors, insane arfitm persons and persons subject to

criminal sentence and deprived of some of theit dights. Another type of incapacity is
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due to the status or special function of a per$bose who lack capacity because of this,
include, for instance, agents. Unless the law deslpersons as incapable, every person
is presumed to possess capacity to perform jutidices. Thus, every person can be a

party to a civil suit unless he falls in eithertioé categories of incapable persons.

Incapable persons cannot sue or be sued in theirr rames. For example, a person
below 18 years of age is incapable and may notsbe sued in his own name, since he
is considered to be not mature enough to handleasis and pursue his right. Their legal
representatives shall represent them. If one ofpmties is found to be an incapable
person, the court can, by its own motion or bydpelication of another party, suspend
the litigation until a proper representation is ma&u accordance with the provision of the

relevant law.

In this regard, Article 34(2) of the Civil ProceduCode states:
Where a person under disability is not represeriigchis legal representative,
the proceedings shall be stayed until a legal reprgative is appointed in

accordance with the relevant provisions of the IGade.
Incapacity is one of the grounds of preliminaryemjon specified under Article 244(2)
of the Civil Procedure Code. A person under incdpatoes not qualify to act in the
proceedings. His organs of protection represent Giapacity applies to all parties taking
part in a suit, plaintiff, defendant, intervendg.e
3.2. Party Plaintiff and Party Defendant
3.2.1. Party Plaintiff

3.2.1.1. Vested Interest

Plaintiff is a party who brings action. To be plin the first requirement is to possess

capacity to perform juridical acts in general. Tiker requirement is that a person must
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be the real party interest with regard to the palar claim or allegation he brings to a
court of law against another party. It means that name plaintiff should possess the
right required to be enforced under the governimigstantive law. Only someone with
legal title to the right affected by the defendantonduct could sue at law. The
requirement is not that the person is the one wihib vitimately benefit from the
successful decision made in his favor. It must pperson who has an immediate stake at
a time of filing a case. At a time of filing a case should show that he has a vested

interest in the subject matter of a suit.

Article 33(2), reads as follows:
No person may be a plaintiff unless he has a vastetkst in the subject
matter of the suit.

The reason why the law attaches this requiremepéatty plaintiff is because a civil suit
concerns individual interest/ right. It is up t@@ncerned party only to either litigate or
abandon a claim. Hence, no other person could ddoidring action for a real party
withinterest in a suit. Another reason may alsatdavoid defendant facing two suits
over a single cause of action. The person who hasiginal interest and another person
pursuing his right could bring two suits at diffetégimes and this exposes defendant to

two suits.

The determination of whether a person appearingastiff may have a vested interest
depends on cases appearing before a court. Onetganawide an exhaustive list of cases
containing a vested interest here. However, icadles plaintiffs are expected to indicate
a cause of action in their statement of claim awided under Articles 222 and 231 of
the Civil Procedure Code. It is from what is stateglaintiff's claims that whether or not

a plaintiff has a vested interest in a case caddmded. As an example, a contract of
assignment gives rise to issues of a person wiisted interest. Consider the following

activity to make this clear.
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A guestion of vested interest is also raised itsdp@sed on loss of support as a result of
the death of a person. For example, if a car bahgnp “B” knocks down “A”, persons
who are entitled to claim compensation from “B” disted under Article 2095 of the
Civil Code. The claim for compensation is limitedsome relatives of a deceased person.
Hence, a claim for compensation made by any paywer than those specifically named
makes such person to lack a vested interest ibj@cumatter of a suit, which is loss of

support here.

3.2.1.2. Effects of Lack of Vested Interest

What will happen if a plaintiff who does not haveested interest/ makes a suit?

If an action is brought by a plaintiff who does r@tve a vested interest, an opposite
party should raise this as an objection on the mpieuthat a party bringing action is
unqualified to act in the proceedings. Absence wésted interest in a suit is a ground of
preliminary objection under Article 244(2) of théviC Procedure Code. On the basis of
the objection of the other party, the court mayeottthe substitution or addition of a party

as a plaintiff.

The court makes the substitution or addition iua & made by such plaintiff through a
genuine mistake as per the rule under Article @6j the Civil Procedure Code. What if
a suit is made by a plaintiff deliberately to benfgdm a claim in which he knows that he
does not have a vested interest? The Civil Proee@ade does not provide any rule in
this respect. The remedy in such a case is to dsshis case and impose penalty on him
for creating inconvenience to defendant, and hédcalso face criminal liability. This is
to be inferred from a rule of Art 481 of the Cirocedure Code and Art 452 of the
Penal Code-which can extend to a suit made detddgreo obtain benefit without having

a vested interest.
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The substitution or addition can also be made bgoart’'s owns initiative. Without
relying on the objection of a defendant, the cowaty order the substitution or addition of

party plaintiff by looking at a claim made by wropkgintiff.

If the defendant fails to raise objection on theumd of lack of vested interest and a
decision is made for a party without vested intertee defendant cannot object to a
second suit made by a real party withinterest. \leadr she should do in such case is to
satisfy the claim of the real party with a vestettiest and bring a suit against the other
party on the basis of the provisions of the lawawful enrichment to recover what he

has already paid for him.

3.2.2. Party Defendant: Allegations

To be considered as a defendant, there must biéegateon made against a person.

Article 33(3) says:
“No person may be a defendant unless the plaitigifi@s some claim against him”.

A person sued must be the one responsible for tbags committed and claims arising
therefrom. Thus, a plaintiff should state the cldm is demanding against defendant.
This is because courts are thereto settle reauttispand, hence, if no claim is made
against the defendant, he cannot be made a deftendaisuit. That is why article 224 of
the Civil Procedure Code says that the statementanh shall state specific relief that

the plaintiff claims.
The claim made against plaintiff can be in the faximpayment of money or a request

that a defendant should do or not do something, Bte suit must show relations

between parties and wrongs done to plaintiff aathtd made by him.
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3.3. Representation in Civil Suits: Types and Requements

Representative suit is a suit in which others regméereal parties to a suit. Representation
is allowed in civil cases and the reason why #liswed is to be found in Article 65 of
the Civil Procedure Code. According to this Articjearties to a civil case need not
appear in person to undertake activities in a colldw unless a court orders appearance
in person. This means representation is a rule astraivil cases, and appearance in
person is an exception. Appearance in person igelinto some cases where a court

believes it is necessary for the proper deternonatif the suit.

The types of representation can be categorizedragnento two. One type involves a
situation in which the representatives act forittterest of the real parties to a suit. They
act on behalf of real parties and do not have ihé#rest at stake in a suit. This category
includes the representations specified under A&di84, 57-64. The second one relates to
a situation where the representatives represeninteeest of others as well their own
interest. They serve two interests here. This categpplies to the representation under
Article 38 of the Civil Procedure Code.

3.4.1. Legal Representation: Types and Requirements

The representation under Article 34 is known asallegepresentation. A legal
representative represents persons under incap&itge incapable persons cannot be
parties to civil suits, their legal representativdsould represent them. Their legal
representatives are their organs of protection.réhson why representation is made here
is merely the incapacity of persons concerned tpdsges to a suit.

3.4.2. Representative Class Suits: Requirements

Another kind of representation is provided undetiode 38 of the Civil Procedure Code,
which reads as follows.
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(1) Where several persons have the same interestsitaone or more of such
persons may sue or be sued or may be authorizétebgourt to defend on behalf
or for the benefit of all persons so interested satisfying the court that all

persons so interested agree to be so represented.

(2) Any person on whose behalf or for whose liteae$uit is instituted or

defended under sub-art (1) may apply to the caultet made a party to such suit.

This kind of representation is known as represaemtatlass suit. The reason why this
representation is allowed is because a suit inglseveral persons and that it is
inconvenient for all concerned to be parties. Ihnvenient for such a group of persons

to proceed with a case individually.

The requirements for this representation to apmtlaat the parties should have the same
interest in a suit; that they agree to be represerand that the number of parties is more

than two since the provision demands the numbpadfes to be several.

What does the phrase “same interest” mean here?

No definition is given to it. It is interpreted tean that all the members of a group to be
represented have a common interest, that all h@eenanon grievance, and that the relief
they demand is beneficial to them all. By the samerest it does not mean that the claim
of parties has a single cause or that it arisen tlee same transaction only. By the same
interest, it means that as plaintiffs, they musmaded the same relief against the
defendant for the same wrong committed againgifahem; as defendants they must be
invoking the same defense against the plaintiftrensame cause of action. Thus, same
interest means some thing more than same causetioh gsame transaction) under

Article 35, which we will discuss in this unit.

An example where a representative class suit asvelll is where a local administrative

body decides to give a residential area for inweatal persons living there are to be
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transferred to another place. If persons claim ¢hdecision is unlawful and challenges
the decision itself, they are considered to haeestime interest.

Another requirement under Article 38 is that thetipa should consent to be represented.
A person not willing to be represented can bring lown separate suit. After
representation is agreed upon by all concernedparson on whose behalf a suit is filed
or defended may apply to a court to be made a plnmyeans that he can intervene. We

will discuss intervention later in this unit.

Once proper representation is made and the cooeptit, the parties represented are
bound by a decision of a court. They are considecethave litigated through their
representatives and, hence, they cannot bringtaoslie sued after a decision is made.
The decision is res judicata against them.

3.4.3. Agents and Pleaders

Still another kind of representation is providedlenArticle 57 of the Civil Procedure
Code. According to this Article, a legal represémta agent or pleader of a person may
make any appearance, application or act in or yocauart. The requirement is that such
representatives are able to answer all the matguesdtions relating to a suit.

A legal representative, according to Article 57aiperson authorized by operation of law
to act on behalf of a party to a suit. This reféss.example, to representation to be made
by organ of protection of an incapable person. Bsgmtation by agent is one where a
person is authorized to act on behalf of a partg wuit. Family members of a person
(spouse, brother sister, son, father, or grandfathenother can be agents if they appear
in a suit without receiving remuneration or rewéxam a person to be represented. This
is provided under Article 58(a).

If the government is a party to a civil suit, thgeat for the government is a person

authorized to act for the government with respegtidicial proceedings (See Article 59).
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However, if the government is to act as a defenftanits public servant, the government
pleader must appear and present to the court hie@ily to answer the statement of
defense (see Article 60(1)). Article 61 and 62 ¢ieTCivil Procedure Code provided
agents for members of the Armed Forces and foopeis. Any person can serve as their

agent if they produce a written authorization tat thffect.

A person can also be represented by his pleadexatk. A pleader is a person who
holds an advocate’s license, and no person mayaappehis capacity unless he holds
such a license. A pleader has to produce his letmgether with a letter of authorization
from a person who authorized him. The mere fadtdah@erson has an advocate’s license
does not entitle him to represent any person urless authorized in writing to act on
behalf of such person. (See, Art 63 of the Cv(r.

3.5. Joinder of Parties and Causes of Action

Here, the concern is multiplication of parties aadises of action. The issue here is how
two or more plaintiffs bring action against a senglr more defendants, and how many

causes of actions can be made subject to a sinigle s

3.5.1. Joinder of Parties

3.5.1.1. Purpose and Significance

Joining or joinder of parties multiplies the numlaérparties and widens the scope of
litigation. This gives rise to conflicting views @it it, one in favor and another against it.
Joining parties and causes of action makes paudigmol their resources together and
enables them to share costs of pursuing a sailsdtrelieves a burden of court in a sense
that a court resolves cases involving many persorgauses of action by a single suit.
Rather than treating related cases separatelyaime considers a case of many persons
or a case involving many causes of action in olee Further, it avoids the possibility of

making conflicting decisions. If suits that can joaned are tried separately, there is a
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chance of giving contradictory decision over edséytidentical suits. For these and
other reasons, the joining of parties is to be fag@and, hence, a claim for joinder should

be granted.

On the other hand, joinder is disfavored sincexpamds the scope of litigation and
consequently causes delay of proceedings. In addliti results in embarrassment of the
defendant and makes him not to be able to propdefend himself. For these two

reasons, joinder should not be granted.

Thus, one interest is in favor and the other isreggoinder of parties and causes of
action. The rule under Article 221 of the Civil Penlure Code tries to strike a balance
between these two conflicting interests towarddem If joinder of causes of actions in a
statement of claim results in a delay of proceesliogembarrassment of defendant, the
court may order separate suits. In all other cgeagjer is, therefore, allowed so long as

it does not bring about delay of proceedings oramassment to a defendant.

3.5.1.2.. Forms and Types of Joinder of Parties

Joinder of parties appears in different forms. Tavanore plaintiffs (which is known as

joinder of plaintiffs) bring action against a siaglefendant; or a single plaintiff brings
action against two or more defendants (which ieder of defendants); or two or more
plaintiffs file a suit against two or more defentkafwhich is joinder of plaintiffs and

joinder of defendants). There are two types ofdemof parties. One is permissive
joinder of parties. Here the motion of parties nsakee joinder. The parties entitled to
join can choose between joint actions or sepanats. SThey are not obliged to bring a
joint action or defence. This joinder is providewdar Articles 35, and 36(1,2,3,4,5,6) of

the Civil Procedure Code.

The first permissive joinder is provided under Algi 35 of the Civil Procedure Code,
which reads as follows:
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All persons in whom any right to relief in respeftor arising from the same
transaction or series of transactions is allegedexist, whether jointly, severally,
or in the alternative, may be joined in one act@a® plaintiffs where, if such
persons brought separate actions any common questidaw or fact would

arise.

This joinder applies to plaintiffs. It deals witlow two or more plaintiffs bring a single
suit. Plaintiffs could bring a joint action if tweoequirements are met. The first
requirement is that the right to relief must arfsem the same transaction whether
jointly, severally or in the alternative, and treeand is that there is a common question
of law or fact that would arise if such persons enadparate suits. The first requirement,
which demands the existence of same transactiserggs of transactions, indicates that
the claims of persons to join must be related endbnse that they should arise from the
same source. Here, by the ‘same transaction’ it dae mean that the parties to join
should have the same interest unlike the requirenmeder Article 38. The parties may

claim different remedies. What matters here issthgrce of claim.

The phrase ‘series of transaction’ means a seffiexcts that cause damage to some
person. For instance, a car hit electric poll whiglused fire, which in turn, resulted in
the burning of houses. The owners of the house# loan bring a joint action against the
owner of a car since the owner is responsible fhing the electric poll that caused the

burning of houses.

Common question of law or fact means that all thdigs share at least one common
litigation interest in the form of an issue of lawfact. It refers to those questions of law

or fact arising out of the claims in a particulase before the court.

The second form of permissive joinder relates t® jhinder of defendants, which is
found under Art 36 of the Civil Procedure Code.nder of defendants refers to a
situation where two or more persons are jointlydsing a single or more plaintiffs. There

is one requirement that applies to the joinder efieddants, unlike that of joinder of
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plaintiffs. There must be a common question of @awact, if separate suits were filed
against the defendants. There is no requirementttigareason why the persons sued
together arises from the same transaction. Howetves less likely that there will be a
common question of law or fact if the suits arigenf separate transactions. The question

is that the two suits must involve the same issfiémw or of fact.

Article 36(2) makes an exception to Article 36 Xhe sense that there is no requirement
of common question of law or fact. It applies whareause of action emanates from a
contract, including parties to a negotiable insteain For example, if “A” issues a cheque
to “B”. “B” endorses it to “C”, who also endorsesto “D”. If “D” goes to a bank and
presents a cheque to the bank and that the bamgeceto pay the money on the ground
that “A” does not have a sufficient amount of moneythe Bank, (informed him that
there is no money that covers the amount statedenheque) “D” can join all “A”, “B”,
and “C”, together since they are jointly and selgrdable as provided under Article
36(2).

Article 36(5) provides an instance whereby thentitidoes not know who caused the
damage to him-from among several persons-and wtmpsy him. In such instance, he
can join them. One of the defendants is liableito, lbut he does not know who is to be

ultimately held liable.

Article 36(5) is also applicable to cases where glantiff does not know who caused
damage to him. For instance, if three cars collided caused a body injury to a person,
he could join all the owners of a car for compeiasaif he is not sure as to who caused
damage to him.

3.5.1.3. Effect of Misjoinder and Non-Joinder of Pdies

What will happen if there is a mis joinder or namgder of parties?
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Suppose that the plaintiffs that could have joindegl not joinded? For example, there
were ten persons that could join in a suit, buy @ajht of them brought an action What

measure can be taken by a court in such a case?

Suppose that plaintiffs who are not entitled tajgoined and brought a joint action or
that defendants who should not be joined are jotngdther. What measure can be taken

by a court?

This is an issue to be decided on the basis otlar9 of the Civil Procedure Code,
which reads:
1. No suit shall be defeated by reason only ofntigoinder and nonjoinder of
parties and the court may in every case deal withmatter in dispute so far as
regards the rights and interests of the partiesialty before it.
2. Any objection on the ground of misjoinder or joorder of parties shall be
raised at the earliest possible opportunity and ahjection not so raised shall be

deemed to have been waived.

Article 39 deals basically with the effects of mugader or non-joinder of parties relating
to a permissive type of joinder. If the joindeaipermissive type, the mis-joinder or non-
joinder does not result in the defeat of a suitndians that a court does not dismiss a case
for the reason that there is mis-joinder or nomgerr of parties. If a party is not joined or
is improperly joined, the appropriate measure istaaismiss a case but to drop a party
improperly joined and demand substitution, and gedcwith the parties before a court. If
there is non-joinder, the court shall proceed vitie case irrespective of such non-
joinder. If there is improper joinder of defendarite plaintiff should be given the option

to drop the defendants improperly joinded or tocpenl with separate suits.

Thus, in as far as permissive joinder is concertieere is no requirement that all the
parties whose right to relief arise from the sanamgaction should join as plaintiffs or
that the plaintiff should join all defendants aswbom his right to relief is alleged to

exist where there would be common questions ofdafact.
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Another type of joinder of parties is a mandatomg owhich is usually known as joinder
of indispensable parties. In mandatory joindelifsarame itself implies, parties are under
obligation to bring a joint action or defense. Téher no choice given to parties other than

a joint action or defense.

Mandatory joinder applies to both plaintiff and elelant. Except for Article 36(3) and
(4), which applies to joinder of defendants, the&ildProcedure Code does not have an
explicit rule on mandatory joinder of plaintiff. IE1may be because mandatory joinder is
a question of substantive law than procedural rutds the rules of substantive law that
require that a right should not be exercised otisgrwhan by or against all persons
concerned. Mandatory joinder applies to certaiegaties of persons. The first category
consists of persons required by substantive laexgrcise their rights jointly at a time.
For example, joint owners, joint creditors or debichusband and wife over common
property, etc. In all of these cases, the inteaadtclaim belongs to all of them and not to
one of them only. All of them are concerned. Tlatwhy they are considered to be
indispensable party. The absence of one will necigsaffect one’s right. The other
category comprises of those who can be affecteal digcision given in their absence. If a
decision affects persons who are not made a pardysuit, such persons are considered
to be important for making a decision and shouldntede a party from the very
beginning. This includes, for example, persons &f®entitled to oppose the judgment
under Article 358.

What will be the consequence if there is non- jeimdf an indispensable party? Does it

lead to failure of a suit? Does the rule underdetB9 apply in this case?

If the mandatory joinder is related to a defendémgre is no problem in case there is a
non-joinder of indispensable party defendant. Isecaf non-joinder of defendant, the
case is not dismissed. The court shall order timelgw of such party, by issuing summon
on him. He cannot refuse to be a named defenddmis,Tin case of non- joinder of a

party defendant, the rule under Article 8%(2) applies and the court makes him a party.
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Howeverr, when it comes to the non-joinder of aypptaintiff there is a problem. There
is no clear provision dealing with a non-joinderaoparty plaintiff and its effect. Article
40(2) can be considered to have an applicatiorh@onion-joinder of an indispensable
party plaintiff. This is because it says that artoway order joinder of a party as plaintiff
or defendant if it believes that such party is 3saey for the proper determination of a
case. On the basis of this Article, if there isam4pinder of a party plaintiff, the court
may, by its own motion or upon application of oratp, add him a party to a suit subject
to his consent. It means that if there is non-jemadf a party plaintiff, the court should
first secure his consent before adding him as ty gdaintiff as per the rule of Article
40(2), which says:No person shall be added as plaintiff without hemsent". This is
because it is the right of a person to sue and, thioe should not be compelled to appear
as a party plaintiff. It is up to a party to filesait or abandon it, since rights of civil

matters can be abandoned.

What will happen if a plaintiff who is an indispetide party does not consent to be a
party to a particular suit? Can the rule of Artid® be of help here? Is the court entitled
to proceed with the case in the absence of sucly’)aviind you that it is an

indispensable party that is not joined and thatrtie under article 39 is not applicable to

such cases because parties are supposed to be gsimematter of obligation.

There are two options available to a court if adispensable party plaintiff is not willing
to join a suit as a named party plaintiff. Onedgtoceed with the case regardless of the
absence of such party, since it is unfair to ddmy parties who brought action the
remedies they are seeking from a court for the sEdson that a party refuses to become
a party. Hence, rather than dismissing a casesabe shall make such party a defendant.
This makes the court to proceed with the casegeptotthe parties who present a case
before a court, and allow him to appeal, sinceshappearing as a party defendant. As a
defendant, he is merely on a record of court anelsdwt have any responsibility to
defend unlike a proper named defendant. SupposéAhand “B” are joint owners. “C”

caused damage to their property. “B” alone browghion. Upon the objection of “C” on
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the ground that there is non-joinder of an indisadte party plaintiff “A” or by its own
motion; the court may require the addition of “Af.“A” appears before a court and

refuses to be added as a party plaintiff, the coay simply make him defendant. .

Another option available is to dismiss a case lagty plaintiff refuses to be added as a
party plaintiff. This is because it is an indispa&nie party that is not joined and hence
non- joinder in such instance should not produceilar effect as in the case of non-
joinder of permissive party plaintiff. Thus, acciorgl to this option, the parties are not
under obligation to exercise their rights jointhnd if one does not join or refuses to be
joined, the case shall be dismissed.

3.5.2. Joinder of Causes of Action: Definition

Joinder can also be related to causes of actionnahgbarties as such. Below we will

consider the joinder of causes of action. The Givdcedure Code failed to define what a
cause of action is. The provision of Article 23y s#hat a statement of claim shall be
rejected if it does not indicate a cause of actildre existence of a cause of action in the

pleading is to be examined by the judge sinceatlegal requirement.

Actually the term “cause of action” is too ambigado provide a meaningful guide. It
can be equated with the right of action or legghtiforwarded by facts relied upon by
the plaintiff. It means that it is related to thature of the injury alleged to have been
suffered. Here, the focus is on the harm agairstraon than the acts that caused the
harm; such as, breach of contract, body injury, ktcan, on the other hand, be defined
by the facts or occurrences that give rise to ancfar relief without particular reference
to the substantive law to be applied, or the nabfirelief sought.

Parties are allowed to join as many causes of @& possible so long as joining of
causes does not bring about delay of proceedirgntarrassment to a defendant. Parties
are allowed to join even unrelated claims. Foransg, a plaintiff could join cases over

contract with tort and bring a single action agaiasdefendant. The same applies to
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parties entitled to join. This is the rule recoguizunder Article 217 of the Civil
Procedure Code. See Article 217 below.
(1) Unless otherwise provided, a plaintiff may anibh the same suit several
causes of action against the same defendant, asaime defendants jointly.
(2) Any plaintiff having causes of action in whithey are jointly interested
against the same defendant or the same defendantlyj may unite such causes

of action in the same suit.

The exception to this rule is provided under Adi@18, which provides that claims for
the recovery of immovable property may not be jdimath other kinds of claims except

those involving such property.

Another exception is provided under Article 219.ckim by or against an executor,
administrator, or heir in his representative cagyacannot be joined with a claim by or
against him in his personal capacity. With the pxioas of these cases, a single plaintiff
or plaintiffs with a joint interest may unite anyimber of claims against the same
defendant or the same defendants jointly, so fauak joinder does not result in delay of

considering a case or an embarrassment to defer{@aet Art 221 of Cv. Pr. C)

3. 6. Interventions: Conditions and Types

Intervention is a mechanism by which a party isugtd into a pending case to present a
claim or defense It is different from joinder ofrpes. Joinder is an issue that comes at
the beginning of a suit, while intervention is agtion that comes into picture after a suit

undergoes some steps.
There are two types of intervention. One is madeabyapplication of a third party

himself, which is provided under Article 41 of tkvil Procedure Code. It is a party

himself who approaches a court to intervene inita su
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Another type of intervention is as of obligatiorhig is provided under Article 42. The
Public Prosecutor is under obligation to intervémsome civil cases. We will consider
these two types of intervention.

According to Article 41, a party who wants to intemne shall file a written application in
which he is expected to state reasons justifyiisgiitervention. The application shall be
filed at any time before a decision is given. Tteiaene, a party must be interested in
suit between other parties. It is this requirentbat justifies a person’s intervention in a
suit. Hence, the phrase “interested in a suit betwather parties” under Article 41(1) is
crucial in determining intervention. This phrases ta be interpreted in a way that
maintains the purposes of civil procedure. Thisbécause intervention widens the
dimension of a dispute and causes delay of proogsdirhe court should also take into
account the need to settle a case involving mamgope by a single decision.
Intervention makes a court to rule on cases innglvhany persons concerned by a single

decision rather than entertaining separate suitsssantially one cause of action.

The phrase “interested in a suit between otheigsdrineans a party’s interest that is to
be affected. It determines whether an intervenensgar loses by the direct legal
operation of the judgment to be rendered in alsefiiveen other parties. Unless a party
gains or loses something, he may not intervenecéleimtervention is allowed if it is

requested by an indispensable party.

For example, if "A" makes a suit against "B", “Gjudd intervene if the subject matter of
a suit is related to the property under a joint exghip of “C” and “A”. Intervention may
also be allowed to persons likely to be affectedalmlecision given in their absence. For
example, “A” has a car that is subject to insurabgecompany “X”. If the car causes
damage to C, and C filed a suit against “A”, thenpany may intervene; because it is
supposed to indemnify “A”, if a decision is madegt him. Another example, if a suit
is made by “A” against “B”, who is an agent of “C'C” may intervene, since an agent

will be indemnified by principal for damages he sasito third party in carrying out his
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function as stipulated in agency contract wheredtt#on relates to the matter that has
been done by the agent on behalf of the principal.

If an application for intervention is granted, tpeoceedings are suspended until the
original parties have been served with a copy efdfatement of a party who is allowed
to intervene. The effect intervention produces&t 1 decision given on a case also binds

the intervener.

What remedy is available to a party whose appbeafior intervention is rejected?

Article 41 does not provide a remedy in case altparty’s application for intervention is

rejected. In one case decided by the Federal Sep@aurt, the Court admitted the
appeal of a party whose application for intervemtweas dismissed by the High Court,
and ordered the High Court to allow the intervemtrequested by him. The Supreme
Court said that his non-intervention causes anahigrto be filed by him after a decision
is made by the High Court. It stressed that thisld/@ause multiplication of lawsuits and

would amount to wasting the precious time of a toara single cause of action.

Another type of intervention is made by the PuBliosecutor. This kind of intervention
places the Public Prosecutor under obligation teruene in some civil suits. The Public
Prosecutor is under obligation to intervene, iftiparconcerned in such types of suit have
initiated a suit. Substantive law prescribes althef cases demanding the intervention of
the Public Prosecutor. Cases related to civil stancapacity, marriage and bankruptcy

are cases that give rise to the intervention ofthelic Prosecutor under Article 42.

The draft Civil Procedure Code made a modificatiorArticle 42 of the existing Civil
Procedure Code. The draft says that the publicegrdsr shall intervene in cases where
his intervention is prescribed by law. Rather thHeting cases in which the Public

Prosecutor intervenes, it makes the interventidmest to rules of substantive law.
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3.7. Third-Party Practice [Impleader]: Purposes, Rguirements and Consequences

Third party practice, which is also known as implea is the procedural device enabling
the defendant in a lawsuit to bring into a suikdditional party who may be liable for all
or part of the original plaintiff's claim againgdte defendant. It is a mechanism by which
a defendant brings into a suit a third party ondheund that such third party covers or
shares the whole or part of claim of plaintiffidtinitiated by a defendant. For example,
“A” brings action against “B” only. “B” could denma the intervention of “C” who is

not sued by “A”, if there is a relation between “8id “C”.

The purpose of third party practice is to settk@mk involving the same cause of action/
transaction in a single suit. It aims at avoidireparate suits over the same cause of
action/transaction. Thus, a defendant who hasim@gainst a third party does not need
to bring a subsequent suit against him. The defgiglalaim against third party can be
seen in the same suit where the plaintiff's claigeaiast the defendant is being
considered. However, the defendant is not unddgatibn to bring a third party into a
suit. It is entirely optional and that the defentdaray claim against the third party in a

separate suit. That is why Article 43(1) says “may”

There are certain requirements for the applicatifothe third party practice under Article
43. Article 43 reads as follows.
(1) Where a defendant claims to be entitled to doation or indemnity from any
person not a party to the suit, he may in his statet of defense show cause why
the third party is liable to make contribution ardemnity and the extent of such
liability and apply to the court for an order thatich person be made a party to
the suit
(2) Where the application is allowed, the thirdtyashall be served with a copy
of the statement of claim and defense and, upamgb®immoned to appear on
such day as the court shall fix, shall be deemedeton the same position as a
defendant.
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(3) The claim as between the defendant and ihe plarty shall be tried in such
manner as the court shall direct.

(4) The provisions of this Article shall apply bpalogy where a defendant
claims to be entitled to contribution or indemriitgym any other defendant in the
suit provided that nothing in this sub-article dhatejudice the plaintiff against

any defendant in the suit.

The first requirement is that the defendant shalindnd a court for the third party
practice in his statement of defense. In his appba, the defendant is supposed to
indicate the reasons why he demands the intervemicthe third party. The reasons
provided by defendant must indicate that he istledtto contribution or indemnity from

such third party. It is either of these two relaships only that could cause the

intervention of third party.

Another requirement is that the defendant shouldtime the extent of contribution or
indemnity to be made or covered by such third pdttyneans that the defendant shall

state the amount of indemnity or contribution o third party.

If these requirements are fulfilled, the court ssisummon on the third party together
with a copy of the statement of claim and the staet# of defense and require him to
appear at a fixed date. On such a day, the thirtly fhould appear and raise any
objection he may make to his intervention demandgdhe defendant. If he raises
objection, the court considers and decides orf thd court believes that the objection
made by the third party is not well found, it orslénis intervention and this makes him
third party defendant.

Once he is ordered to be a party, he proceedsltefendant in a normal action. He can
make a counter claim or set-off against the origileendant (called third party plaintiff.

If the third party fails to appear on the date siesupposed to appear, he is deemed to
have admitted the existence of contribution or mdity between him and the defendant.
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His mere absence amounts to admission of suchomlathis is a rule provided under
article 76.

The application for third party practice is subjéazta time limit. The defendant should
raise it as soon as he appears before a court ke malefense against a claim of the
plaintiff. It means that he should file an applioatduring the first hearing of a suit. If he
fails to demand the third party practice at thimeetj he is precluded from doing so at a
later stage of the proceedings.

What does indemnity or contribution mean?

The substantive law determines indemnity or coantidn to which a defendant is
entitled. The defendant must establish that hentgled to indemnity or contribution

from the third party at a time he seeks to join tthied party. Contribution refers to the
situation where more than one person has comntittedame wrong against the plaintiff
or has the same obligation to him. For example, &&d “B” are joint owners of a car
which caused damage to “C”. If “C” sued “B” onlyB™ can demand the intervention of

“A”. Since they have a joint interest, “B” is ethéd to contribution from “A”.

Joint creditors, joint debtors, joint owners, eshare liability and, hence, there is a
contribution relationship between/among them. Indiéprefers to the situation whereby
a party who is to pay a claim is entitled to recoe amount to be paid from another
partly or wholly. Contract of insurance againsbiigy, agency and principal relation, are
some of the main relations that give rise to indéynrFor example, assume that “A”
insured his car for liability caused by his car!@’ is injured by a car and brings action
against the owner of the car, the owner can dentd@dntervention of the insurance
company. The company is responsible for indemngtihe liability arising from the
damage caused by the car.

Indemnity involves the transfer of whole or pareadefendant’s liability to a third party.
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The following two activities provide you with sonmestances that will help you to decide

whether or not the request for the third party pcads allowed.

It is to be noted that even if the requirementstlfier third party practice are fulfilled, it
does not follow that the third party practice i®aled since it may unduly complicate the

original suit or result in delaying its resolution.

3. 8. Change of Parties

In civil suits, there is a possibility that othexan replace the original parties upon death
of one of them. This is not the case with crimigigits. If an accused dies in criminal suit,
the proceedings shall automatically come to an éddminal suits cannot be transferred
to the heirs or members of the family of an accu3éds, upon the death of an accused,
the Public Prosecutor shall close the file he meghnst the accused. However, in civil
cases death of one of the parties does not auttaiigtcause the termination of a suit.
There is a possibility that others can replacedéeeased party and the suit continues.
This is possible if the right to sue survives. &ldi48(1) reads as follows.

The death of a plaintiff or defendant shall nousa the suit to abate if the right

to sue survives

Whether or not the right to sue survives dependshenprovisions of substantive law.
Unless the subject of a suit is related to a petsohligation of the deceased person, a
suit is said to have survived a person’s death.dxample; “X” brought a suit against
“Y” to claim compensation for the material damageiged by his act. While a case is
pending, if “A” dies, his heirs may claim compensatand proceed with the case already
filed by “X”. The mere fact of the death of “X” dsenot terminate the suit which was
pending between him and “Y”. The heirs of “X” cagptace “X” and pursue the suit

against “Y”, particularly, if the damage is onepimperty.

There is no change of parties if the court condutie hearing of a case and adjourns the

case to make a decision even if one of the patitessas provided under Article 53 of the

Page | 105



Civil Procedure Code. This means that if one ofghdies dies after the hearing of the
case is concluded and what remains is giving asa®tiln such case, the court is not
prohibited from making a decision. This is becatl=only thing that remains after the

conclusion of hearing of cases is to pass decision.

According to the draft Civil Procedure Code, tharmye of parties may take place if one
of the parties to a pending suit assigns the stlbpatter of the suit to another person.
The court orders the change of parties if it accéipe application of the assignee. The
draft civil procedure also says that when a coornctudes the consideration of a case and
adjourns it for making a judgment, there is no deanf parties if one of them dies. It
does not matter whether or not the right to sugiges in that case. This is because the
hearing of a suit is finalized and what remainsaking of a decision only.

Page | 106



CHAPTER FOUR
PLEADINGS AND PRE-TRIAL PROCEEDINGS

Introduction

This unit deals with issues to do with how parties suit are supposed to reduce their
claims, defenses, petitions, applications, etc. lanraly them to the attention of a court.

Without pleadings, courts are not in a positios¢e cases and decide on them.

The first section deals with defining pleadingdriis to give a meaning to pleadings in a
brief manner. This will enable you to understandatwvis mean by pleadings. In the
second section, you will find the title Sufficienof Pleadings. It lays down certain
requirements to be met by pleadings in order fentto be accepted by both the registrar
and judge. It puts you in a better position to tifgrthese requirements and make you
take appropriate measures on insufficient pleaditigdso enables you to prepare proper
pleadings. The topic on “Types of Pleadings’ isnfdun the third section. It explains
some common types of pleadings. It enables youstonduish between different types of
pleading from another. The fourth section is ordufaito Plead and Their Consequences.
It deals with items to be incorporated in pleadiagsl the effects of failure to include
them in the pleadings. It will help you to ascertdie content of pleadings submitted to a
court. Understanding Alternative and Subsequentdigs is the fifth section. It
addresses issues related to the possible ways rdiefupleading and alternative
pleadings. It enables you to control the pleadiages and issues pleaded by parties, and
decide on what to be framed as issues by a cohé.ldst section is on Amendment of
Pleadings. It deals with how to make an adjustnemieadings already filed to a court
of law. It is intended to help you to make a dexison an instance in which amendment
is permitted.
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4.1. Pleadings

4. 1. 1. Definition and Purposes

The proceedings in a court of law are set in mottren a court accepts the pleadings
filed by a plaintiff and orders the defendant tpagr and defend. Generally defined,
Pleadings mean all formally written statementsifile a court of law by parties to a suit
with respect to their respective claims and/or deés.

The Ethiopian Civil Procedure Code does not defileadings in a direct way. However,
it contains, under Article 80(1) formally writtetagements that constitute them, such as
statement of claim, statement of defense, memorandti claim, appeal, etc; and
provides that these documents must be the onegttiate proceedings in a court of law
and make replies thereto. Thus, any document ted dot set in motion proceedings in
a court of law or that does not make a reply tledkies not amount to pleadings. In
order to be considered as pleadings, a documesd fib a court must be one that
originated proceedings in a court. That means,ethioat do not make a response thereto

are not pleadings.

For example, an application filed by a party to dacha copy of decision rendered by a
court does not amount to pleading. This is bec#@usees not set in motion proceedings
in a court of law; nor does it create litigationtween parties. A document is said to
originate proceedings in a court of law if it isdeawith a view to getting enforcement of
right or claim. Statement of claim and memorandunampeal are some examples of
pleadings that originate proceedings in a courtaef, and statement of defense is one

that makes a reply to a statement of claim.

Art 80(1) describes pleadings as follows:
Pleadings shall mean a statement of claim, stat¢rmedefense, counter claim,
memorandum of appeal, application, or petition, aady other document

originating proceedings or filed in reply thereto.
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This definition by way of listing what falls in theategory of pleadings is not an
exhaustive one. So long as it is related to thgestimatter of a suit, any formally written

statement submitted to a court is considered toldmdings.

According to Article 80(1), there is, therefore, Inoit as regards the types of formally
written statements that are considered to be pigadiThis, however, does not mean that
any written document submitted to a court amoumtspleadings. For example,
documentary evidences produced by parties areamstidered to be pleadings. Pleadings

are different from evidences.

What do you think are the purposes of pleadings?

Pleadings serve various purposes. The followingteenain ones.

A: They provide the defendant with notice of thé& sind enable him to prepare his
defenses accordingly. This is because a copy ddtdtement of claim filed by the
plaintiff will be served to the defendant togethath summons.

B: They provide a summary of the claims and deferdeparties to a court, which
enables a court to frame the appropriate and reteigaues that need decision.
The court looks into the content of both the staenhof claim and statement of
defense; and, then, frame appropriate issues #&t to be resolved by the court
at the trial of the case.

C: They fix the issues to be decided, and in a Jiayit the scope of litigation
between parties and determine the evidences ted® hy the parties. The court
cannot create issues of its own and then passiaecit is based mainly on
pleadings of parties that the court tries to frasseies. The main source for the
framing of issues is the pleadings submitted tmartcby parties, as indicated
under Article 248 of the Civil Procedure Code.

D: They guide the parties and the court in the aehaf cases. A litigant cannot
prepare for trial unless he has been informed aatetyu of the opponent’s
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contentions. There is no way that a court can obmirsuit unless it knows the
nature of the parties’ allegations.

E: They try to expedite litigation. This is partiatly realized when the rules on
them are employed properly by parties and the cdtence, all the rules on
pleadings shall be used to achieve this purposé¢e Miso that the substantive
rights of parties should also be taken into accomnén there is an improper

pleading. We will discuss this issue in the sectoramendment of pleadings.

4.1.2 General Pleading Rules: Requirements and Effts of Non-Compliance

There are certain requirements that pleadings dhiatlfill in order that a court admits
them. The requirements relate to their preparatiormat, and content. They can be
divided into technical and legal ones.

Technical requirements relate mainly to the prep@araand format of pleadings. The
registrar of a court examines these requiremenes. Wil discuss later in the unit the
measure to be taken by the registrar if one ofaheguirements is not fulfilled. The
technical requirements are provided under Arti8@&), 222, 223,234,327-330, etc.

The technical requirements include the followincheTfirst is that they shall be
handwritten in ink, printed, or typewritten on tpeescribed paper. See Article 80(2)
below.
Every pleading shall be written in ink, printed typewritten on the
prescribed paper and shall contain and contain oalystatement in a
concise form of the material facts on which thetypaelies for his claim
or defense and shall be in a form as near as matoltee appropriate
Form in the First Schedule to this Code.

Pleadings can be written by using ink or can be tygtten or printed by a computer.
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The second requirement is that they shall be peebam accordance with the form

prescribed by the Civil Procedure Code. The foringl@adings are found at the back of
the Civil Procedure Code. The Civil Procedure Coaolatains sample forms for different

types of pleadings, depending on the types of sifitai can see some of the sample
forms of pleadings in the Second Schedule fourtdeaénd of the Civil Procedure Code.

The third requirement is that they shall be made@wise as possible and contain a
statement of material facts on which a party refashis claim or defense. When they
are prepared inline with the forms given by theilCRrocedure Code, they become
definitely concise. By a concise statement of matéacts is it mean that they shall state
what is demanded in clear, precise and plain lagguaThis is because a party is
claiming his right or is putting forward his defenand this amounts to a legal writing
which is different from ordinary writing of thing&econdly, it is because pleadings are
read by a court as they stand, and a party is llawed to add claims or defenses at a
later stage. From this requirement one can undetstaat pleadings shall not contain

irrelevant issues to the subject matter of a suit.

For example, a party claiming breach of contrastiteng in damage should not include
in his pleading his life or occupation history as hontribution to his country. He should

rather briefly state the object of the contracg tbligation to be performed by a party,
the time the contract was supposed to be perforaratithe relief demanded by him as a

result of the breach of the contract.

By a concise statement of material facts, it is mmat legal provisions and arguments
shall not be incorporated in pleadings. This isaose the purpose of pleadings is to
furnish the court and the party withinformationragards the facts of a case. Hence, it is
the business of a court to look for the relevamvigions of the law applying to facts
stated by parties. A concise statement, also m#atsthe parties should not include
issues of evidences in pleadings. Facts as regaidences are to be raised at a separate
stage, which is the trial. Hence, at a pleadingesta party should not include facts on
proof in his pleading. A pleading stage is diffdrom a litigation stage.
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The fourth requirement is that they shall be vedfiSee Article 92(1) below.
Unless otherwise expressly provided by law, epégnding shall be verified at
the foot by the party or by one of the parties gieg or by someone other than

the pleader, directly acquainted with the factshef case.

The verification is made by signature or mark as ¢hse may be. By verification it is
mean that facts alleged in the pleadings are tndecarrect. If the facts are found out to
be false allegations, the party is held responsidleeging false statements is a crime
punishable pursuant to Article 452 of the Crimi@alde. Verification can be made by a
party himself or by anybody else as can be sean flee sub-articles under Article 92.
The Civil Procedure Code provides the model formvirification. It has to appear in the
following form.

[, =mmmmmmmm e , hereby declare that thacts stated in this claim/defense

are true to the best of my knowledge and belief.

Date (Signaterand description of the person
verifying the pleading).

The fifth condition is that they shall be signedthg party or person authorized to verify
the pleading. See Article 93 below.
“Every pleading shall be signed by the party os pieader, if any , or where a
party is for good cause unable to sign, by any offerson duly authorized by
him to sign the same or to sue or defend on higlb&h

The sixth requirement is that annexes must accoyngame pleadings. Annexes as
provided under Articles 223 and 234 shall accompémyinstance, a statement of claim
and statement of defense. The same is true faropstand applications filed for special
proceedings that are to be accompanied by affidati registrar checks whether or not
all the above requirements are met. If it is predain accordance with these
requirements it will be easy for the registrar ®oK at the pleading and determine its
technical sufficiency.
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What measure can the registrar take if one of thexp@irements is not complied with?
The measures taken by the register are found udifferent provisions of the Civil
Procedure Code. For instance, the registrar cactre) statement of claim as provided
under Article 229.
The statement of claim shall be rejected by tigestear where:

a) itis notin the form provided for by Article 222;

b) itis not accompanied by the annexes provided yohiticle 223; or,

c) itis not verified in the manner provided for bytidle 92.

This Article does not indicate what the registtaodd do if a statement of claim is not

signed.

If the statement of claim has not fulfilled the hatal requirement, it can be rejected.
The same applies to memorandum of appeal. If itnoadulfilled the requirements that
are checked by the registrar, it can be rejectenil&ly, if pleadings presented at special
proceedings are not, for example, accompanied fidasit, the register shall reject them.

What will be the effect/consequence of rejectioplefidings by the registrar?

Rejection by the registrar does not prohibit ayé&m bringing a fresh pleading. The
rejection by the registrar means that there is rmor eén the technical requirements of
pleadings, and if the party corrects the defeats;dn submit fresh pleading on the same
cause of action. See Article 232 below.

(1) Where a statement of claim is rejected, tlygstear shall:

(a) in cases of rejection under Article 229, return gtatement of
claim and annexes to the plaintiff and give him teéason for
such rejection: Provided that, where the plainigfdissatisfied
with the reason given for the rejection, he mayhapythin five
days to the court for a revision of the registradgcision; in
cases of rejection under Article 231, refund thargiff with the

prescribed portion of the court fee paid on fillitige statement of

Page | 113



claim and enter a note of the rejection in the stgji of civil
suits.

(b) The rejection of a statement of claim under ArtieB9 or 231
shall not of its own force preclude the plaintifirh filling a new

statement of claim with respect to the same catiaetmn.

The registrar shall provide reasons for which lected pleadings. A party unsatisfied by
such reasons can apply to the court (judge) teevethe decision of the registrar. The

application shall be filed within five days aftéetregistrar made a decision.

If all the technical requirements are fulfilledetregistrar shall hand the pleadings over to
a judge. The judge examines the pleadings to determvhether or not legal
requirements are complied with. We will discussolaethe activities to be done by the
registrar, once he has made sure that the techmigairements are fulfilled, and the legal
requirements checked by the judge on the typeteafimgs.

4.1.3. Major Types of Pleadings

4.1.3.1. Statement of Claim: Requirements and Contés

Statement of claim is a pleading submitted to artcby plaintiff. It is also known as a
complaint. The technical requirements we discugsetier are applicable to a statement
of claim. In addition to these requirements, aestant of claim shall contain certain
items that are listed under Article 222 of the CiRriocedure Code.
(1) Every statement of claim shall contain:
(a) the name and place of court in which the actiobreaught;
(b) the title of the action;
(c) the name, description, place of residence and afdfer service
of the plaintiff and defendant;
(d) where the plaintiff or defendant is a person unde&ability, a

statement to this effect;
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(e) where the plaintiff is suing in representative ceipg a statement
showing the capacity in which he is suing;

(H the facts constituting the cause of action, andrnwhied where it
arose;

(g9) the facts showing that the court has jurisdiction;

(h) the facts showing that the defendant is or clainise interested in
the subject-matter and is liable to be called ugoranswer the
claim;

(i) where appropriate, a statement of the value ofstitgect matter of
the action

(2)In suits by or against the Government, inste&dnserting the name and
description and place of residence of the plaintff defendant, it shall be
sufficient to insert the appropriate name of themadstrative authority

concerned.

By looking at these items, one can divide the paftthe statement of claim into four.
The first is caption. In the caption, the plaintifust state the name of the court in which
the suit is filed, the title of the suit, and thammes of the parties including their
description and address. If the plaintiff is undigsability, this shall be stated; if the
plaintiff is bringing action in a representativepeaity, this shall also be stated. It means
that the capacity in which the plaintiff is suirfgedl be indicated. For instance, if he is an
agent or advocate, this shall be mentioned. Ifragrefiles it as an agent or advocate, the
relevant documents shall be produced by such pacsshow that they are authorized to

act on behalf of the plaintiff.

The mentioning of title of suit and address of freties determine, among others,

whether or not the court has jurisdiction.

The second part of the statement of claim is theestent disclosing a cause of action.
The statement of claim shall state the facts ctutstg a cause of action and when and

where it arose. The presence of statements showvainge of action is considered to be
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the legal requirement to be met by the statementaiin, as provided under Article 231
of the Civil Procedure Code. See Article 231 below.
(1) The court shall reject any statement of claabmitted under Article 230
where:
(a) it does not disclose any cause of action; or
(b) the suit appears from the particulars in the staatof claim to be
outside the jurisdiction of the court.
(2) A claim for recovery shall be rejected where paintiff fails to produce the
securities required by Article 1403 of the Civildeo
(3) On rejecting a statement of claim under sulbebet(1), the court shall record

a reasoned order to that effect.

Whether or not statements showing cause of actierpeoperly stated by the plaintiff
depend on statement of claims filed to a court. sThhe court should examine the
contents of the statement of claim filed to itislinot necessary to consider evidences in

order to determine whether or not the statementasim discloses a cause of action.

The third part of the statement of claim is thesdiction. Once the court has established
that a statement of claim disclosed a sufficientl #awful cause of action, it then
examines whether or not it has a jurisdiction cwvexase. The plaintiff must allege facts
showing that the court has jurisdiction as providedier Article 231. The fact that a
court has jurisdiction is to be dependent on thetert of the statement of claim,
particularly on the cause of action stated by tdaenpff. A party shall state the value of
the subject matter of a suit. If, however, it canbe stated in monetary terms, he shall
state the nature of the suit. By looking at theseaof action, value of the subject matter
of a suit or the type of a suit, a court can deteenthat it has jurisdiction. The amount of
money stated in the statement of claims is to dirroed on the basis of the rules under
Article 224-226 of the Civil Procedure Code.

If the statement of claim is submitted to a cobattiacks jurisdiction, it shall be rejected

as we discussed before. But note that judicial landl jurisdiction can be waived and
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thus, the court shall not reject the statement laint without considering how the
defendant reacts to it. For example, if the statéroé claim discloses the address of the
defendant that resides outside the local limita @ourt, the court should not dismiss a

case without taking into account the reaction efdefendant.

What will be the effect if a statement of claimttdaes not contain facts showing a cause
of action or jurisdiction? Cause of action andgdittional issues are legal requirements
checked by the judge. If the statements includetienstatement of claim do not disclose
them, it shall be rejected under Article 231. THikea of rejection is that it does not
preclude the plaintiff from filing a fresh statenbegi claim later on. [See, Art 232 (2).
Following the rejection, the court fee paid by thaintiff shall be refunded to him since
he has not received the service from a court.

The fourth part of statement of a claim is reli€he statement of claim shall state the
demand for the relief to which the pleader belieklesor she is entitled to. See Article
224 below.
(1) The statement of claim shall state specificlilg relief which the plaintiff
claims either simply or in the alternative, andlitall not be necessary to ask for
general or other relief which may always be giventlze court may think just to
the same extent as it had been asked for.
(2) Where the plaintiff seeks relief in respecseVeral distinct claims or causes
of action founded upon separate and distinct grayiikdey shall be stated as far
may be separately and distinctly.

The plaintiff shall state specifically the reli¢fat the he or she claims. For example, if a
party demands damages or compensation, he shalteaamount of the damages and
compensation he claims. It is on the basis of #lefrclaimed by a party that the court

issues summons.

If the statement of claim fulfils all the technigalquirements, and that there is no reason

for rejecting it, the registrar shall proceed asAxticle 230. See Article 230 below.
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Where there are no reasons for rejecting the stateraf claim under Article 229,
the registrar shall:

(a) make the entry required by Article 214;

(b) examine and compare the original and copy of argudeent attached
to the statement of claim and, on finding the ctaple correct, shall
certify it to be so and file it and shall returretbriginal to the plaintiff
after making it for the purposes of identificatiand

(c) submit the statement of claim and annexes to thd.co

The registrar shall give number to a suit and tegig on the register of civil suit. For
example, the first civil suit filed in 2001, is be registered as Civil Suit No. 1/2001.

The registrar examines and compares the origindlcapy of document attached to the
statement of claim and gives the original to thairgiff. Then, the registrar shall order
the party to pay the court fee. The court fee tpaie depends on the value stated in the
statement of claim. If the value of money is statedertain fixed percentage is imposed.
If the value of money is not stated, the courttfede paid is 25 birr. This occurs when

the type of suit is not assessed in monetary terms.

Finally, the registrar shall submit the statemeintlaim and annexes to the court. The
judge examines the statement of claim to estamlisbther or not it fulfills the legal
requirements that we discussed earlier. If it isnfibto be sufficient in terms of fulfilling
legal requirements, the court issues summons oddfendant. On the date fixed in the
summons, both the plaintiff and defendant are ssgpdo appear before a court for the
opening of the hearing of the suit. It is on thetedthat the statement of defense is
examined by the court. Let us now discuss the rements to be fulfilled by the

statement of defense.
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4.1.3.2. Statement of Defense: Purposes and Content

Statement of defense is a pleading produced bydéfendant. It is the pleading that
contains material facts on which the defendanesetor his defense. The statement of
defense is subject to the rule under Article 8@J 223. There is a form prescribed by
the Civil Procedure Code for the statement of deferThe content of statement of
defense is given under Article 234. See Article a84ollows:
(1) Every statement of defense, to which therdl flemattached the annexes
mentioned in Article 223, shall contain:

(a) the name and place of the court in which the defénfiled;

(b) the number of the suit;

(c) the facts, if any, showing that the claim is inaskible on grounds of
want of capacity or jurisdiction, or limitation;

(d) a concise statement of the material facts on wthehdefendant relies
for his defense and generally of any ground of msfewhich, if not
raised, would be likely to take the opposite pdoyysurprise or, to
raise issues of fact not arising out of the statenoé claim;

(e) a specific denial of any fact stated in the stateinod claim which is
not admitted;

() precise details of the counter-claim, if any, inieth case the
provisions of Article 224 shall apply by analogy.

(2) The provisions of Article 223(3) shall applydmalogy in appropriate cases.

The statement of defense has mainly two parts.i®naption in which the defendant is
supposed to state the name of the court to whickubenits his defense, and the number
of the suit. The other part of the statement okdsé is the statement showing the points
of defense. In this part, the defendant is expetdadise affirmative grounds of defense,
which include facts showing that the claim of thaintiff is inadmissible on the ground
that he is incapable, or that the court lacks glicison or that the action is barred by

period of limitation, etc. Apart from these grounttee defendant can raise any ground of
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objections to a suit. In addition, the defendamt KEse a counterclaim or set off against

the claim of the plaintiff.

In stating his facts of defense, the defendant mesgiond to each allegation of the facts
made in the statement of claim whether he admideoies them. The denial he makes
must be put in a direct manner. Evasive denial doésmount to a defense under Article
235 rather it amounts to admittance. See Articl® B8low. Evasive denial is a denial in
general terms. For instance, saying that, “I am negponsible or I am not liable” is
considered to be an evasive denial. However, setandes are not considered to be
admission if they are made by persons under disalaié provided under Article 235.
This shows the protection the law tries to provm@ersons under disability.
(1) Where a defendant denies an allegation of ifache statement of claim, he
shall not do so evasively, but answer the poirgubistance and if an allegation is
made with divers circumstances, it shall not bdigeht to deny it along with
those circumstances.
(2) Every allegation of fact in the statement @fird, if not denied specifically or
by necessary implication, or stated to be not ataiin the statement of defense,
shall be taken to be admitted except as againsteesgn under disability:
provided that the court may in its discretion raguany fact so admitted to be

proved otherwise than by such admission.

For example, a defendant saying that “I am notaesible to the claim of the plaintiff” is

not considered to have made a defense.

It is actually difficult to determine the degreesgecificity of denials to be incorporated
in the statement of defense. The court can refecistatement of defense if it does not
sufficiently fulfill the requirements it is suppakéo comply with. The same rule under
Article 229 shall apply to the rejection of staterhef defense. See Article 238 below.
(1) On the day fixed under Article 233, the courals examine the statement of
defense and the provisions of Article 229 shalllafyy analogy in appropriate

cases.
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(2) Where the statement of defense is not exjamder sub-article(1), the court
examine whether it contains a counter-claim ormaif set-off and the provisions
of Article 231 shall apply by analogy in appropeatases so far as concerns such
counter-claim or claim of set-off.

(3) Where a statement of defense is rejectedruheArticle, the case shall be
proceeded within accordance with the provisionstloé following Chapter

notwithstanding such rejection.

If the statement of defense is rejected, the cshuatl proceed with the trail of the case.
The rejection does not mean that the case is tiebieled for the plaintiff. This is because
even if it is rejected, the defendant could defemdself orally under Article 241, which

will be discussed later on.

What will be the consequence if the defendant smg¢sappear on the date fixed for the
opening of a suit, or if he appears without statentd defense? If he appears with no
statement of defense, the court shall proceed thighcase. This is because he may

defend himself orally or the plaintiff may fail pyove his allegation.

4.1.4. Effects of Failure to Plead

A party pleading is supposed to plead all the ctaamsing from a single cause of action.
Issues are framed on the basis of allegations nmatlee statement of claim. If a claim is
not included in the pleading, it is not put in iedoy a court. Hence, the plaintiff is not
entitled to raise this at a trial stage and prodemdence to prove it. This is because the
other party is not aware of such issue and canebthg chance to challenge it. If the

plaintiff raises a new issue at a trial, the deéentds entitled to object to it.
Failure to plead means that the plaintiff omits sofacts he could have alleged. The

remedy for failure to plead at the beginning igéquest an amendment of pleading. In
the absence of permission to amend the pleadiegl#intiff is not allowed to raise new

Page | 121



issues at a trial and introduce evidence unlessdhée frames issues by its own motion

using the power given to it under Article 252.

Failure to plead produces effect if the defendardes it. However, if the defendant fails
to object to a new issue raised by the plaintifadtial, it means that he consents to the
trial of that issue. In other words, it means tihat defendant is not prejudiced by the trial
of such a new issue. Hence, it is considered i@sséd by the plaintiff at the time he filed

his case to a court.

Failure to deny means that the defendant is ndyirgpto some points of defense against
the claim of the plaintiff. Denial should be spezxifif the defendant fails to respond to
every allegation contained in the statement of rfe it means that he is indirectly
admitting it. Hence, if certain points of defenge aot raised by the defendant in the

statement of defense, he cannot raise them atla tri

4. 1.5. Alternative and Subsequent Pleadings

An alternative pleading is optional grounds of migior defenses relied on by a party. It
is a pleading that aims at maximizing the grounidslam or defense. For instance, the
plaintiff could plead that there is breach of cantrand that he demands damage or that
there is unlawful /unjust enrichment if no contrastfound to exist. Similarly, the
defendant could put forward a defense saying thatetis no valid contract or that its

performance is prohibited by force meajure.

The possibility of alternative pleading by the defant is provided under Article 237.
Where the defendant relies upon several distimotigds of defense or set off
founded upon separate and distinct facts they dbmlstated, as far as may be,

separately and distinctly
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As per Article 237, the defendant may state difiesnd separate grounds of defense in a
single statement of defense. There is no limitagsnto the ground of defense that is
invoked by the defendant.

Article 224(1) states the application of alternatpleading to the plaintiff.
The statement of claim shall state specificallyréief which the plaintiff claims
either simply or in the alternative, and it shatitrbe necessary to ask for general
or other relief which may always be given as thercmay think just to the same

extent as if it had been asked for.

Alternative pleading does not mean, for examplat the plaintiff is entitled to double
recovery for the same harm. He is merely basing:laisn on optional grounds in order

to maximize such claims.

Subsequent pleading is also known as further pdgadi means pleading again on the
same issue on which the pleading already been nfamteexample, imagine that the
plaintiff filed his statement of claim to a coufihe court accepted it and issued summon
on the defendant to appear and defend. The defepdasented his defense on the date
fixed for the hearing. The issue here is whetherad to allow the parties to reply on the
same cause again. The procedure is that once thefo@d a date for the hearing of a
suit and conducted a pre-trial proceeding, it shadteed to a full-scale hearing of a suit
since the pleading stage is completed. Howevethdurpleading is allowed in certain

instances before the trial of a case. This is pleiunder Article 239.

Further pleading is allowed when the statementedémmse contains counter-claim or set-
off against the claim of the plaintiff. When theatetment of defense contains either
counter claim or set off, which is not dismissedabgourt, the court shall ask the plaintiff
whether he wants to reply to such counter claimeatroff claimed by the defendant. The
obligation imposed on a court is to ask the pl#ias to whether he wants to reply to the
defendant’s claim. If the plaintiff does not waotrespond to such counter claim or set

off, the court should not order further pleadindptomade by the plaintiff. Also note that
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unless the statement of defense contains eithaffset counter claim, the court should
not allow further pleading for any other defensedemdy the defendant unless an

amendment is allowed by the court.

When the defendant raises counter claim in hisestant of defense, he becomes
plaintiff. This is because he is raising a newrolaigainst the claim made by the plaintiff.
That is why the rule under Article 215(2) says ttiee defendant shall pay court fee.
Article 215(2) says thatThe prescribed court fee shall be paid upon thadilof a

statement of defense containing a counter claim.

The claim raised by way of counter claim can bedfias an independent suit. That is also
why the defendant shall pay court fee under Art&18(2). The practice at present is that
further pleading is allowed whenever a party retpiesen for a statement of defenses
not containing counter claim or set off. It has dree the practice that adjournment is

made by courts so that parties are able to filpéyror a counter-reply for pleadings.

This practice affects the purposes of civil progedwhich is to avoid the delay of
proceedings. The meaning of set off or countemncliai found in the Civil Code. See the

provisions of contracts in general on set off aodnter claim.

4.1.6. Amendment of Pleadings

4.1.6.1. Nature and Purpose

Amendment of pleading presupposes that a techyiaatl legally sufficient pleading has
already been filed and that it is found to be d&fedn terms of what has been claimed
or stated. The amendment is allowed to rectify dsfen pleadings. If allowed, an
amendment introduces a modification to the contémihe pleading already submitted to
a court. The question of amendment is raised whearty tries to produce evidence on
something which is not included in the pleadinghat the evidences produced do not

prove the contents of pleading or that a party ®aeeoss new facts that he should have
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included in his pleadings, etc. The provisions didde 91 and 252 deal with amendment

of pleadings.

4.1.6.2. Grounds and the Process

The amendment is ordered by the motion of a caublyahe application of a party. The
amendment to be ordered by the motion of a cowtilshbe limited to exceptional cases
where the error in pleading is likely to affect thgbstantive rights of a party. In other

cases, the court should order amendment on the bfie application of a party.

According to Articles 91 and 252, the amendmenh&e when it is necessary for the
purpose of determining the real issues in dispate/&en the parties. This means that the

amendment has a bearing on deciding the issuegbetihie parties.

4.1.6.3. Effects and Related Issues

Amendment brings into picture the consideratiortvad interests. One is that it causes
delay of proceedings. This is because if it is pieah, the proceedings will start as a
fresh one. On the other hand, amendment protepartst from losing his substantive
rights or being affected as a result of pleadimgreThe phrase in Articles 91 and 252,
which says” necessary for the purpose of determgitie real question in dispute” aims
at striking a balance between these two interest®ther factor for striking such a
balance is the imposition of damage on a party wguested the amendment of
pleadings. In trying to strike a balance betweeséhtwo interests the tendency in most
legal systems is toward allowing amendment. It raeifuat there is a liberal approach
toward amendment and that the request for amendshentid be taken into account in
liberal manner that permits amendment. Thus, it banheld that it is an abuse of
discretion for the court to deny leave to amencessilthere is a demonstrable indication

of prejudice to an opposing party.
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Is an amendment allowed to produce new evidendeatas not originally annexed to a

pleading?

In one case decided by a court, the defendantexppdi a court to get the statement of
claim amended on the grounds that she has notdedlsome evidences originally and
that she intends to introduce new evidences thdtcgdaborate her defense as well as the
suit between her and the plaintiff. The court dssed her application and denied an
amendment for the reason that the introduction e rvidences does not fall under
Article 91(1) and that there is a separate procechr the production of evidences.
Hence, the court said that the introduction of retdence could not serve as a ground

for the amendment of pleading.

A party can request amendment at any time befacud renders decision. So long as it
is necessary to determine the real dispute betweeparties, it can be demanded and

allowed by the court at any time.

4.2. Pre-Trial Proceedings

4.2.1. Service of Process

A statement of claim filed to a court is to be exasd by the registrar as well as the
judge. If it passes the scrutiny of the Registrad pudge, which means that it fulfills both
technical and legal requirements, the court progdedotify the opposite party of the
fact that a suit is made against him. This not&cenade possible by issuing and serving

summons or notice on him. In this section, we disdasues pertaining to summons.

4.2.1.1. Issuance of Summons

As we discussed earlier, the plaintiff initiateswt against defendant by submitting a
statement of claim to the registrar of a court thed jurisdiction to consider case. If the

statement of claim filed by the plaintiff fulfillhe legal and technical requirements, the
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issue that comes next is how to communicate thé¢ wuithe defendant. The

communication is made possible by summon.

Summons, literally speaking, means to call sometmecome. In the context of
proceedings in a court of law, it refers to a formm@chanism by which a defendant is
notified of a suit made against him and called uppappear on a fixed time and date
before a designated court to answer a complaiegalion made by the plaintiff against
him.

From this definition, you can derive the purposéswnmon. It informs the defendant
that a suit is made against him. It also providesdefendant with an opportunity to be

heard and present his version of a suit.

The authority to issue summons is invested in eitive judge or the registrar of a court.
Either the Registrar or judge can sign on it angsedt to be sent to a defendant. This is
the rule provided under Article 94(3).
Every summons shall be in the form prescribed bysétond schedule to this code
and shall be signed by a judge or the Registrar semled with the seal of the court.

If the number of defendants is more than one, timensons shall be issued and served on
each defendant. It is not sufficient to serve oe ohthe defendants. Here, service of
summons on one of them does not mean service orethaning defendants. It means

that summons should be served on each of them.

4.2.1.2. Modes of Service

In order to provide the defendant with sufficienformation about a suit made against
him, summons shall contain some items. The itemsetancluded in summons are the
following: the name of plaintiff and what he is ioleng against the defendant, the name
of defendant and his address, the time, date, and before which the defendant is

supposed to appear. It shall also inform the defetd/hat he should bring with himself
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on the date he appears before a court. The thiegshbuld produce on the date of
appearance are statement of defense, list of hieegses, and documentary evidences in
his possession, and list of documents that arambis possession. In addition, it shall
disclose to the defendant that a case will be demnsd even if he fails to appear on the
fixed date, or even if he fails to bring his stagsin of defense. For items to be
incorporated in summons and its form, look at sumsn@rescribed by the Civil
Procedure Code. (See, at the back of Cv. Pr. hgeschedule form No.5)

Summons for appearance of defendant (Art. 94)

To ...”A”.... (Name, description and residence)
Whereas ..."B"........... has instituted a suit against fau...”C".......... you are hereby
summoned to appear in this court in person or Ipteamder duly instructed and able to
answer all material questions relating to the soitwho shall be accompanied by some
person able to answer all such questions, on the...day of ......... 19.......... You must
be prepared to produce on that day your stateméntetense a list of all the witnesses
you intend to call, stating their address and thegose for which you intend to call them
a list of all the documents on which you intendely.
Take notice, which, in default of your appearannédle day before mentioned or of your
producing your statement of defense or any evidettoe suit will be heard and
determined notwithstanding your default.
Given under my hand and the seal of the court,.this.day of ....... 19....... Judge.

“A’--- name “B”---name of plaintiff “C”---Cause of action i.e. the source of

claim of plaintiff

After summons is issued, it is collected from art@nd served on defendant by the
serving officer. To be a serving officer, the omgquirement is the authorization of a
court. Any person authorized to serve summons eaa $erving officer. At present, the
practice of courts shows that the serving officaes usually plaintiffs. Courts authorize
the plaintiffs themselves to serve summons on dighets. See below Article 95(1) that

deals with serving officer.
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The summons may be served on the defendant lpeesson, hereinafter referred

to as the serving officer, authorized in that bélvgl the court.

The Civil Procedure Code places the plaintiff whadisaas a serving officer under
obligation to serve summon on defendant properly,otherwise faces a serious

consequence. See Atrticle 70(d) of the Civil Procedinde.

Article 70(d) if it is proved that the summons wax served on the defendant or any one
of several defendants through the plaintiff's ngegice or default, the court may adjourn
the hearing or order that the suit be struck owdgesnst any defendant not served, or in
cases of appeal, that the appeal be dismissedaassagespondent not served. Provided
that no order for the striking out of the suit betdismissal of the appeal under sub-
article (d) shall be made where, although the sunsmoas not been served on the
defendant or respondent, the defendant or resporaggrears in person or by agent or

pleader when the suit or appeal is called on farihg.

This provision makes the plaintiff to properly sersummons on the defendant. If he is
proved to be negligent in serving summons on tifendiant, he faces a consequence,
which is the striking out of his suit. For exampfehe plaintiff served the summons on a

child in the house of the defendant while he cdwdde easily served the summons on the
defendant, the plaintiff is said to be negligensérving the summons on the defendant.

Hence, the plaintiff may face the consequencedtateer Article 70[d].

There are different modes of service of summorthéadefendant, which we will discuss
below. If the service of summons is in line witkesk modes, it is said to be reasonable.
The mode of service of summons used determinésgéd sufficiency. Service is legally
sufficient if the mode of service used is reasomabider a given circumstance. If the
mode employed is, however, not deemed to be seffficthe court cannot proceed with
the case and make a valid decision since it affétsopportunity to be heard that is
available to the defendant. Thus, the mode of sertd be used should be reasonable in a

given circumstance.
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As said earlier, there are different modes of seraf summons. The first mode is known
as personal service. Summons is said to be semvyaersonal mode if it is received by the
defendant himself from the hands of a serving effithis mode amounts to the general
rule on service of summons. Article 95(3) readfodews:

Without prejudice to the provisions of the follogiarticles, the summons shall

as far as possible be served on the defendantrgope

This means that so far as possible, summons shaktved on a defendant by this mode
in all cases. Personal mode of service is the ineste of service since the summons is
actually handed over to the defendant himselfis When it is practically impossible to
use personal service that other mode of servite e used. This can also be gathered
from the rule under Article 105(1). According tastiArticle, another mode of service is
to be used if service cannot be made in an ordiwasy Ordinary way, refers to personal
service. Thus, other modes of service are not egige unless personal service is

impossible.

Another mode of service is one that is similar éospnal service. In this mode, summons
is not actually served on the defendant in perSamebody else receives it but the law

treats it as if service is made on defendant isqrer

The followings can be examples of this mode ofiserv
» When summon is served on the defendant’s agentisvlawithorized to accept
service, the service on agent shall be as effeasiaervice on the defendant in
person. This is the rule under Article 96(1).
» When summon is served on the defendant’s pleadelvdcate, the service is
considered to be duly served on the defendant HiniBeis is the rule under
Article 96(2).

In these two examples, the service is considerdzt tpersonal one even if the defendant

has not actually received summon from the handefing officer.
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Another mode of service is known as constructivelenof service. This mode includes
the following types of service. When the defendsoes not reside within the local limits
of a court’s jurisdiction but has an agent who ieagrbusiness on his behalf, service can
be made on the agent. The agent referred to heretiauthorized to receive summons
unlike in the mode of service we explained abovee fieason why the service is made on
such agent is because the defendant is not awailalihe local limits of the court that
issued the summons and that he does not have ahsggeifically authorized to receive
summons. For example, “A” resides in Assosa. A suftled against him since his car
caused a body injury to “B” in Addis Ababa. If heed not have an agent expressly
authorized to receive summons, the summons canebesds on an agent who is
authorized to manage his car. This is becausedigeeoutside the place where a case is
filed against him. This is the rule under Article. 9

Another type of constructive mode of service is wsammons is served on an agent in
charge of immovable property. This service is gassi the defendant cannot be served
personally and that he does not have agent empdweraccept service. This service is
applicable only if the suit relates to immovablegerty. This is the rule provided under
Article 100.

Still another mode of constructive mode of senigeervice on the adult member of
defendant’s family. This type of service is usedewlthe defendant cannot be found for
the service of summon and that he does not hawvet ageeceive summon. This is the
rule under Article 101.
Wherein any suit the defendant cannot be foundrasdno agent empowered to
accept service, service may be made on any aduttb@meof the family of the
defendant who is residing with him.

Still another mode of service is the substitutedlenof service. This mode of service is
considered to be the least effective mode of senvicis the final mode of service used

when all other modes of service are not applicalis mode of service includes service
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by affixing a copy of summons in public areas, mailon in newspaper, etc. It is a mode
used where all other modes cannot be applicables iBhimplied in the rule under
Articles 103 and 105. If the serving officer cansetve, he shall return it to a court.

Then the court orders a substituted mode of service

These modes of service have to do with the legHiicency of service of summons.
Hence, the mode to be used for service must bemebte, and that it should enable the

defendant to receive information about the swgdfibgainst him.

The serving officer is under obligation to requeke person served to sign an

acknowledgment that he received the summons. Tis®peerved must, in his part, sign

an acknowledgement of service. See Article 102 &hd (2) that dealing with this issue.
(1) Where the serving officer delivers or tendersopy of the summons to the
defendant personally, or to an agent or other perem his behalf, he shall
require the person to whom the copy is so delivesedendered to sign an
acknowledgement of service on the original summons.
(2) Where such person refuses to sign the ackugwient the provisions of
Article 103 shall apply but the court may, if itrtks fit, rule that such person has
been duly served and dispense with the requireofeanticle 105(2).,

What if a person served refuses to sign an ackrigubent?

The effects of refusal to sign acknowledgment amvided under articles 103 and

105(2). The court orders a fresh summons or substitservice or the court may

consider that the person is properly served andemas with the case. This is when the
serving officer returned the summons to the cond produced an affidavit as to the

facts that prevented him from serving the summons.

4.2.2 Effects of Non- Appearance of Parties
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One of the items to be included in summons isithe ind date on which parties should
appear before a court. On this date, both the tiffasnd defendant are expected to
appear since this is the first date of the opermihg suit. This is the rule under Article
69(1). See Article 69(1) below.
On the day fixed for the hearing of the suit, plagties shall be in attendance in
the court in person or by their respective agentpleaders and the suit shall
then be heard.

On the first day of the opening of a suit, partieed not appear in person unless the court
demands it. If the court orders appearance to hgeison, but a party fails to appear in
person, it is treated that such party makes noappee, even if some one appears on his
behalf.

What if a party fails to appear? The effects of -appearance depend on a party who
fails to appear and on whether or not the summsrduly served on the defendant. If
both parties (plaintiff and defendant) fail to appen the date fixed for the first hearing
of a suit, the court shall strike out a suit.sThile is modified if there is non-appearance
of both parties on appeal. If the appellant angaadent fail to appear on the first date of
hearing of appeal, the appeal shall be dismiss&ke Article 69(2) below. If the
defendant failed to appear, the court may issughfsammons or proceed to hear the case
in his absence. The effect of non-appearance ontffais different from that of the
defendant.

Where neither party appears when the suit is datle for the hearing, the court

shall make an order that the suit be struck out,inrcases of appeal, that the

appeal be dismissed.

It is important to take note of the fact the ruleder article 69(2) is a mandatory
provision. Hence, the court does not have any eliger to make an order other than
striking or dismissing a case if both parties failappear. For example, the court cannot
order an adjournment of a case if both partiesttaghow up before a court. Rather, it

shall either dismiss or strike out a suit for n@p@arance of parties on appeal and fresh
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suits respectively. We will discuss the effectswiking out and dismissal of a suit later
on.

When the defendant appears but the plaintiff tailappear the court shall dismiss a case.
The only question put to the defendant in caseoofappearance of plaintiff is whether
or not he admits the claim of plaintiff. If he adsjithe court makes a decision for
plaintiff on the basis of such admission. If heidenthe court shall dismiss the case. See
Article 73 that provides the rule in this respect.
Where the defendant appears and the plaintiff da#sappear when the suit is
called on for hearing, the court shall make an ortieat the suit be dismissed,
unless the defendant admits the claim or part thiersn which case the court
shall pass a decree against the defendant upon aduoiission and, where part
only of the claim has been admitted, shall disntigs suit as it relates to the
remainder.

The defendant should not be expected to defendelfiraa a claim of plaintiff in the
absence of the complainant. The court does not Aayeliscretionary power to exercise
if the plaintiff fails to show up before a court arhthe suit is called on for hearing. It
cannot fix another date for the hearing of a Sitiites.

When the plaintiff appears but the defendant falsappear, the measure to be taken by
the court depends on whether or not the summonsbear properly served on the
defendant.

Thus, the court should examine whether or not sunsme properly served on the
defendant, if the defendant fails to appear. Ifrupgamination the court finds, out that
the summons has been duly served on the defertdargyit shall be heard in the absence
of the defendant. See Article 73(a) below.

if it is proved that summon was duly served, theshaill be heard ex parte.
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The court does not have any measure to take offagr ¢onsidering the case in the
absence of a defendant, if the summons was dulyedeon the defendant. If the
defendant failed to appear, the court cannot dethdecase for plaintiff for the sole
reason that he failed to appear, nor can it adjtlienhearing of a suit. What the court
should do is to proceed to look at a case in tiserate of the defendant. The hearing of a
suit in the absence of the defendant is known agagte hearing. The counter name of
exparte hearing in criminal cases is hearing ireatis. Ex parte hearing involves one
party only which is the plaintiff. It does not aftehe concept of hearing, which demands
the participation of both parties to a suit. Théeddant has received summons which
notifies him of a suit and invites him to appeaiobe a court but he failed to appear. This
means that an opportunity to appear before a ¢t@stbeen given to him. Thus, if he did
not appear, the court could proceed to considethaada claim filed by plaintiff.

If the court proves that summons was not duly skve the defendant, the court orders
the issuance of second summon on him. But if th@nsons is not served on the
defendant owing to the plaintiff's negligence im&eg summons, the court may adjourn
the hearing of a suit or may strike out if it igrash suit or dismiss it if it is a case on
appeal. See Article 70(d).

if it is proved that the summons was not duly er¢he suit shall be heard ex

parte.

In ex parte hearing, it does not necessarily meand case is to be decided in favors of
the plaintiff and against the defendant. The caortsiders his claim and looks at his
evidence. If he has a valid claim, it is decidedHon; if he does not have a valid claim,

it is decided against him.

When a third party defendant (under Article 43) sloet appear, the rule under article
70(a) does not apply. In case of non-appearancthiaf party defendant, the court
decides that he has admitted the claim of defenddre mere non-appearance of such
party amounts to an admission of the existenceoatribution or indemnity relations

alleged by plaintiff. This kind of judgment is knavas default judgment. It is a decision
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based on the sole reason of absence of third gafgndant. It is provided under Article
76.

What measure can a court take if the defendant eemmot appear on the first day of

hearing of suit appears on the day fixed for the hearing of a suit?

In ex-parte hearing, the court starts to see tke tathe absence of the defendant. It may
adjourn the case for further consideration of tl@nt On the next day fixed for the
further consideration of a case, the defendant kdtbnot appeared on the first day could
appear. His fate is governed by the rule underckxr2 of the Civil Procedure Code. See
article 72 below.
Where the court has adjourned the hearing of thieesgparte, and the defendant
at or before such hearing, appears and shows ge@agse for his previous non
appearance, he may, upon such terms as to cost¢herwise as the court may
direct, be heard in answer to the suit as if heegypd on the day fixed for his

appearance.

The fate of the defendant who could not appeaheropening of the suit depends on the
presentation of good cause by him. If he shows gmadge, he is permitted to defend

himself. What would be the fate of the proceedialgsady made?

The English version of the Civil Procedure Codenas clear as to whether or not the
proceedings undertaken by a court on the firstwayld be set aside if good cause is
shown. This is because it says that the defendaheard as if he appeared on the day
fixed for his appearance. Since this causes deigyareedings, the court can impose

costs on the defendant for causing delay of pranged
If the defendant convinces the court that he ivgmeed from appearing before a court

for good reason, the case will be heard as a madifor this reason costs can be imposed

on him for becoming a cause of delay of trial alu&. This is the rule clearly provided by
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the draft Civil Procedure Code prepared by theideisatnd Legal system Research
Institute. We will discuss good cause later on.

What will be the fate of the defendant who could slwow good cause to a court for his

non-appearance on the day fixed for the first Imggoif a suit?

The Civil Procedure Code does not have an expmdsson this. The court has two
options to decide on this issue. The first is tohgsit him from participating in a suit at
all since he does not have good cause for his gueuion-appearance, which means that
he is indifferent to defend himself. This is impliérom Article 72 itself. The second
option is to allow him to defend himself from whehe proceedings begin on the next
hearing of a suit. It means that he is considendaet present during the first hearing of a
suit. He is not entitled to do what he could haveealon the first hearing of a suit. For
example, he cannot raise any objection to a sudesobjection is to be raised during the

first hearing of a suit.

It is actually true that Article 72 does not hawom for the defendant who cannot

manage to show good cause for his precious nonaappee.

Which option is preferable? Which one ensures #axihg of a party?

The rules on non-appearance of parties apply topamgeedings, be it first hearing, full-
scale hearing, review, execution, etc. For ingarfcthere is non-appearance of parties
to appeal, the rule we discussed earlier shallyagplis means, that if an appellant does
not appear on the first day fixed for considerihg Bppeal, the rule under Article 73
applies. This is provided under Article 32(1).

The provisions of this Book shall apply in any gedings under this code.

See the effect of non-appearance on the next adjeant in the light of the rule under
Article 32(1).
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What are the effects of non- appearance of parties?

The court is not entitled to make a decision foy party for the sole reason that another
party fails to appear except the non-appearandbiaf party defendant. The measure

taken by the court can either be dismissal orisgikut of a suit.

A suit is struck out when both parties fail to appéArt. 69), and when the plaintiff
committed default in serving summons on the defendArticle 70(d). The effect of
striking out of a suit is governed by a rule undeicle 71. See Article 71 below:
(1). where a suit is struck out under Article 69¢2)70(d) the plaintiff may bring
fresh suit on payment of full court fee.
(2). Where he satisfies the court that there waffickent cause for his non-
appearance, the court may make an order disperfsarg payment of court fees

and shall appoint a day for proceeding with the.sui

Striking of a suit does not prevent a party frolimdj a fresh suit on the same cause. The
consequence it entails is payment of another deertBy paying a court fee, a plaintiff
may initiate a suit on the same cause of actionpamgue his claim. A plaintiff can even
be relieved from paying a court fee if he showsdbert that he was not able to appear

because of sufficient good cause.

Generally, striking out does not avoid the submissof a fresh suit, upon payment of
court fee, to a court on the same cause of acGaod cause is important not to pay a
court fee, but not for initiation of a fresh si¥ithout showing good cause, he can bring
a fresh suit, but he is subject to pay a court ffie@.case is struck out, it is considered as

if it were not filed at all to a court.

A suit is dismissed when the plaintiff fails to &ap but defendant appears; when both
parties fail to show upon appeal; and when an égqteis proved to be in default in
serving summon on respondent (see Articles 69@)7 73). If a suit is dismissed, the

plaintiff is prevented from bringing a fresh suit the same cause of action. He cannot
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pay a court fee and proceed with a suit. The dsahikeads to a loss of right to bring

action.

See Article 74(1) below.
Where a suit is wholly or partly dismissed undeticke 73, or an appeal is
dismissed under Article 69(2), 70 (d), or 73 thaimiff shall be precluded from

bringing a fresh suit in respect of the same cafsection.

However, if a plaintiff is prohibited to appear bef a court owing to good/sufficient
cause, he can apply to the court to get the disinsst aside. Unless the dismissal is
lifted by a court of law, following the showing gbod cause, a plaintiff cannot bring a
fresh suit. The plaintiff shall apply for the segiaside of the dismissal within one month
from the date an order is made by a court to dsithis case. If there is a good cause, the
court may set aside the dismissal if the applicaisomade to it within one month of the

making of such order.

The defendant in whose absence a case is heardeaitted can also request the setting
aside of exparte decision or default judgment. Beld apply within one month of the
day he became aware of such decision. If he isgafdg be prevented from appearing
because of good cause, the court may set asidetexjeision or default judgment, and
consider the case as a new one. See Article 78(@\b
Any defendant against whom a decree is passeddar anade exparte or in
default of pleading may, within one month of thg ddnen he became aware of
such decree or order, apply to the court by whiod decree was passed or order

made for an order to set it aside.

Note that the Amharic version gives the same mepionstriking out of a suit and
dismissal of a suit. As you have seen, there igfarence between striking out of suits
and dismissal of suits. However, The draft AmhaCiwil Procedure Code gives, a

different meaning to them to solve this problem.
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What does it mean by good / sufficient cause?

There is no definition of what is mean by ‘good $=u The determination of what
amounts to good cause is subjective and depends case-by-case consideration of

circumstances.

The term “good cause” needs to be interpreted wéyroThis is because if it is

interpreted broadly, any reason put forward by pplieant amounts to good cause.
“Good cause,” if allowed, has a potential to braigput delay in the trial of a suit. It has
to, therefore, be construed narrowly. The detertidnaof “good cause” depends on a

case-by-case consideration of the application cf@piicant.
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