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Introduction

The text is based onpmradigm approach (modelingjpr the study of this sort cannot be
donein any one single approach. Its stores try modelirgy state as a political-legal

entity.

Then, it attempts to create a typology of statéhm eyes of the law, followed by the
various attributes of states’ paradigms. It tyifiefrom a historical perspective. Formal,

basic features of constitution are shown in contpagrgerspective.

Although the text is neither an original nor a cdatpn, we believe it provides a
palatable platform for further works. In this regjarwe, the developers, welcome

suggestions.

We wish all a cheerful academic year and extendheartfelt thanks to all those who

take the venture as their own.



Chapter One

Basic Conceptual Framework

1.1 State as a Political and Juridical Concept

1.1.1 State as a Political Concept

The sociology of law, as advocated by Duguit, tleherence of all associations,
including that of the state, lies not in some ntystersonality but in social solidarity,

whose primary driving force may be attributed ttiexive security.

Society is the product of man’s instinctive desioe association, which in turn is
expressed in terms of an aggregation or assemblageople having common interests
and who unite together by theonsciousnes®f those common purposes, be they
religious, economic or political. When man findskelf in such a situation, then as aptly
said by Aristotle, man becomassocial animal It is said that social relations are threads
of life and social institutions are the looms onieththose threads are woven to make the
social garment. The entire scheme of life is arerimbven state of affairs for the
attainment of the various purposes of life, amorictv one is political life which itself
necessitates the establishment of political ingtitis through which political actions are

undertaken.

When such aggregates of people start living aesktife in a more or less definite
territory and begin to realize their common, sopiaiposes of life, man in such processes
of activities ends-up in the creation of a statab&l Almod’s definition of the concept
of state seems to be fitting here. He qualifiesit
“ that system of interaction to be found in adciety which perform the
function of integration and adoption (both interlyahnd externally) by the means

of the employment, or threat of employment of itegite physical compulsion-”

The central notion in such human grouping or sgthe existence of power relationship

between and among individuals and institutionss Ithis very relationship that is the
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raison d’étreof all political institutions. In this respectsititution should be taken &an

idea of an undertakirfgwhich is realized and which persists in a socialionment”. It

is its endurance and permanence in a social ma@ixmakes an institution distinct from
other social factors, for all social facts are mstitutions. Institutions may take the form
of either ‘institutions personds®i.e. groups of human beings and establishments; and
“institution of things and concepts Hence, concepts, principles, doctringsecome
institutionalized; and, as such, are referred neagid hereinafter as “institutions”. Law,
consisting all these elements, reflecting a legatesn and attached to state, falls in the
category of institutions. Law in the widest sen§¢he term may therefore be identified
as “[tlhe sum of the conditions of social life..... ascsired by the power of the state

through the means of compulsion.”4

Law may be a direct reflection of social, econoamd political relationships of a society
existing at a definite time and place. It may seasean instrument of change or may be
regarded as an agency of formal control. It mayreraiten than not, have any one of
these or some or all of these. The point is thatimone among many institutions of
social life. Constitution, as a foundation of pobl order, forms a separate department of

law — a law that is supreme over other laws ofiéine in question.

For our purpose, one may start from the proposii@t constitution is a mechanism by,
or a channel through which political power is cateeé into an institution of the state, as
a consequence of which power is structur@kcause of the nexus between and among
state, power and law, a constitution does not golyern the relationship between the
governed and the government (government understedide agency or machinery of the
state), but also lays down the basis and justiboadf sate and government, as juridical
concept and structure. Seen from this vantage paiobnstitution is none other than the
institutionalizationandlegitimization of state powem accordance with which authority
is exercised and the limitations of which is préssil therein. Here again, when a
constitution is seen from the latter point of vigvis a means of establishirgntrolled

government.

The study of the nature and functions of statehesdfore shared among a number of

disciplines, fields of studies. Political scient®ugh a discipline in itself, yet, is closely
3



allied to law — public/private International/Domiesaws and International Relation; for
all deal with theories, management of state powealso partakes some aspects of
anthropology and sociology for it is concerned wdh particular type of human

association; past and present, respectively. Laalsis related to the study of Economics,
for the latter is concerned with human materiakrnest — interest of members of the
society at large or those members at macro-, mamd-meso-level$t has strong linkage

with Ethics, History and such aspects of Psychaqlqmgrticularly Social Psychology,

Geography, which may in one way or another deah weixpressions of Statehood.
Political Science essentially deals with the depelent of the state; thus it deals with its
origin, with its nature and organization, its puspaand functions and with theories of

politics and possible patterns it may assume.

Constitutional Law can be said to be at a border between Political Science and Law.
Quite often, Law in general can be, among othengdi an expression of policy
perspective or may itself reflect political manttesSome policies may remain political
for definite or indefinite time, yet a good numlzerd aspects of polices are quite often
articulated and brought down to earth by being ceduinto legal instruments. A
constitution is therefore, an interface of two gh$ines; i.e. Political Science and the law

of Constitution.

Students of Law of Constitution are to some degm@eerned with all or some of these
factors, which are essential factors of statehood subjects of concern of Political

Science.

The study of Political Science would be renderedgh& if comparison is not made; so
would it be the study of Constitutional Law. If cparative approach is found imperative,
it would then be natural and logical to identifydasort out our own method of study. One
can have no choice, as any inquiry into any sodiat, to use the historical, social-

structural and/or functional paradigm approach. (es)

Comparative Constitution, as a specialized fieldstidy, is essentially the product of
this/these approach (es). Thus, any courses ofdfa@onstitution cannot avoid making

use of this approach.



The relative soundness of inferences and conclusiag only be tested by creating
paradigms and drawing co-relations. Using these, maay arrive/formulate the relative

validity of the hypothesis forwarded in the formlegal proposition.

Such proposition would look like, for instance:
a. Framing a palatable definition of a particularteys;
b. Identifying the most important institution(s) inckua system; and
c. Classifying and explaining the similarities andfeliénces that characterize each

set of system.

In such a way, one can arrive at a palatable pgmadio a given society under
consideratiori. One basic proposition that needs to be made m répect relates to

social behavior, particularigolitical behavior

By such behavior we mean the array of social, eenroocultural, psychological and
historical conditions within which a government ogges, which pertain to the interests,
beliefs, aspirations and goals of the communiii@gdlved. In as much as one can talk of
social behavior, one can, presumably, likewise eecthe existence dhstitutional
behavior Thus, a tjovernmental actidh’ might be reflective ofnstitutional behaviors.
By “governmental actionive mean the type of decisions, the mechanism bghathey
are met and are carried out in specific politisshite institutions and structures. In this
respect, one may consider parties, the legislathie,executive, the civil service, the

judiciary, and the like.

Institutional behavior becomes politically relevant only when it is added to
governmental action — demanding it or trying to é@de it>” While virtually every kind
of behavior in a society may at any given time Iee@olitically relevant, only those,
that are always politically relevant are designdigalitical culture” of the society in

questior?

Political Powerin this respect is therefore the capacity to irfice, control or compel

the political behavior of the other; i.e. governmesn people.



1.1.2 Political Culture and Constitution

The inner driving force of an existiqgplitical culturemight have its roots in history.
Anyway, the desire and the actual set-up of a gie@suppose an acceptance of some
basic rules and procedures on the part of any tgpamhich serve it as the common
denominator of its constituting elements. This ikatvwe commonly and broadly

designate as a constitution - i.e. a law tiatstitutesa polity and society.

Here, a constitution is not taken to mean a doctmknrather signifies here the
embodiment and existence of agreement as to winatitdes power and who does what
and how. Where the agreement relates windt”, we say this is an agreement on
substantive matters. When it relates “tow”, we qualify it as an agreement on
procedural matters. More often than not a congituembodies agreement on both; the
what and thehow. Using these as yard-sticks one can formulateettm®ad sets of
paradigmsof political culture.

i. Where society has reached a very comprehensilde stgreement on both of
these questions, one can characterize it @snaensual societywhich means
“nationhood has been attained by that state.

il. Where the agreement is fragile, not wide-spreadadridmporary nature, we
may characterize the society eithemag-consensualr one withlow-level of
consensysagain depending on the depth, width and stremgthhe two
criteria of agreements. Such a society, thoughalstate, is not yet a nation it
is at developmental stage.

iii. Where conflict is sharp, prevailing or eruptingeofttimes, one may well be
justified to designate these types of societiespuasight dissensus though

there is some sort of a state, there is clearlgmand for nationhoof.

The degree of consensus prevailing in society, ,ti@rthe most important trait of a
political culture, which may relate to multiple ays of orientations. Specifically the

orientations involve the following:



a) The degree and the extent to which the individual groups value the
government as an instrument through which theysedisfy their interests
and demands.

b) The degree and the extent to which the individaal groups consider that
one can play an active role in promoting or impagdpolices that are
favorable or unfavorable to governmental actions.

c) As a result of these two orientations, the degrek the extent to which

individual and groups rely, accept and abide byegomental action¥’

The ideal model of a consensual society, thennesio which the people value, accept
and use the government according to widely acceptetl internalized rules. On the
contrary, the model non consensual society havargment which operates either under
no rule or under rules that are not as such vatweatcepted. TheBmodel is one in
which the individual either does not want to usasounable to make use of or impede
governmental actions for solving his problems. H#vere is no consensus, and therefore

the state relies upon outright force.

In all societies at all times, one of the most pteat phenomena is conflict concerning
things people want or value. Generally interesates to the allocation of scarce
resources, the distribution of power, the fulfilimef expectations and the maintenance
of things which are highly valu€d.

1.1.3 Configuration of Political Power

All these categories of interest are manifestedive forms of instrumentalities of
conflicts; five modes of acquisition of power. Tiy@mary category islass Here society

is dividend into two sections; one playing a domin@le, while the other is dominated.
Quite often this results from control of propertgovable/immoveable, tangible/
intangible, including stocks, securities and seasicWithin a class and usually cutting
across classes, there is another prevalent foroowflict; that isgroup conflict Group
consists of people who have common interest. Istezan be envisaged as relating to
only material interest. In its brooder sense iated to purpose. Since material concern

without goals (purpose) are hardly ever found oizgd) and conversely, goals without
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common material concerns can hardly sustain a gasupgroup for long, interest should

better be understood as a common set of matetékists and common goafs.

What concerns students of Political Science, Sogiland Law is not to identify only
the source of conflict, but primarily to study th&anner in which it is resolved. Both
concerns have to take note of the fact that inteémegeneral, group actions, in particular,
are then interwoven withpolitical culture Where interests have been socially
acknowledged, as proper interests helpful to realtommon goals in a manner
compatible with the rest of values and procedufes given society, then this becomes
part of thepolitical culture™®

Interests are articulated and realized by grougloarassociations. Hence, groups and
associations ardramatist personaf politics; i.e. leaders of these groups are @ists
on the stage, not for applause, but in mattersobfigal interest the goal is to influence

others to compel the will of others.

Influence, reduced to its simplest from, is theligbto make somebody does what you

want him to do or make somebody pay the price, wkiau ought to have paid.

If power, then, is influence that one has over hé¢hen it is most important and
phenomenal aspect of political science that stenos fwealth, status, control of the

means of coercion and support (mandate).

Status, wealth, the control of the instruments oércion — the three most common
ingredients of power — began to be undermined byntiddle of the nineteenth century.
The growth of population and the rise of new octigpa@l groups spurred by Industrial
Revolution began to weaken the control of the landog aristocracy and the wealthy.
The slogan of the French Revolution and the sucoésthe American Experiment

provided important ideological weapons to the newcia groups. These groups
demanded access to politics. In some countries Wexrg excluded, but in other they
were grudgingly admitted. Soon the mass of indalswiorkers began to press upon the
stage. It was at this juncture (somewhere betwe®rO land 1910), that political

organization and massive political participatiomée to delineate the present-day source
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of political power — support (mandate). Leaderss$tiyifted to those with the ability to

command the support of large groups of pedple.

The system of the transition from the old statusugs to popular support took place
gradually. It owes its power tmnsensual political couturén which support has become

fountain and main source of power.

The dominant institution through which the peopieego and with-hold their support
became to be known gmlitical party. Political parties represent interest, aggregate,
mobilize, provide compromise between or among cditgue, covert platforms of
interest into policies and finally recruit the pwal leaders, who, when they assume
control of government offices translate these jslinto governmental action.

Party is thus like a train, interests and demafe#s] the engines which convert these into
energy and drives to a pre-determined goal. Théneng government, through and by

which political power is actualized.

1.2 State as a Juristic Person

Where a state is appreciated from historical poihtiew, we can spring from the
postulate that it is a historical category a sagonomic construct. From this paradigm
approach, a birds’ eye view of the growth of statpresented in Chapter Il in the form of
a proposition.

From the point of Political Science, the conceptstate comprises three fundamental
elements

(1) a community of people,

(2) with a definite territory, and

(3) a political power.

State, in Political Science, is a quality attackeed community of people(s) inhabiting a

definite territory, under a political authority;ei. a body politic The term statds



sometimes interchangeably used witdtion The term nation puts more emphasis on the

quality of the community of people than on the tcdility of the entity; i.e. the state.

The territory nexus, on the other hand, makes stateh more concrete, because it
presupposes authority exercised by an entiggpvernment- over that limited territory.
Government again is interchangeably used sttite Government, conceptually, is a
sub-set of a state. Functionally, it is the motloe, machinery or the nucleus, wherein and
by which political power is actualized. It is theeuof legitimate force within the
boundaries of a state that characterizes governnaeudt the power is of a monopoly

quality.

Power, as monopoly possessed by a state, is aceralusted to and realized by and
through the various agencies of government. Essbnthese agencies or department of
government, which can be categorized into threade@nts, namely: theegislature
(law making), theExecutiveand theJudiciary. In some systems, one may find organs of
control placed aside from or infused with the exwey as a # governmental

department.

It is the existence and the exercise of this Iegite monopoly power that places state in
characteristically differentiated position from amgsociation(s). Association(s) may
make statutes (by-laws) and exercise limited powsrile government power is of
coercive nature (force). This is the very essenc@abtical power exercised in the

context of political culture.

Thus state is not a mere association of peopleisnibisolely a territorial corporate sole,

for U.N. is one, while the A.U. or the E.U., ..asother. Thus, the use of force through
and by its instruments of coercion is the basisawd the bridge that connects both
Political Science and Constitutional Law.

With regards to issues of the nature of state amslep some writers, by attributing
government as qualifying characteristics of st#éte,to typify state in the following

manner:
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There are, therefore, four conditions which must foHilled for the
existence of a state. There must first, be a peepln aggregate of
individual who live together as a community, thoulgey may belong to

different ethnic, creed, cultures or be of diffdreolors.

There must, second, be a territory on which theppeare settled;
although there is no strict rule that the fronties6 a state must be fully
demarcated and defined; they may still be dispuBadt. it matters not
whether the country is small or large, or may cefjsas in the case of

city-states, only the expanse of and by such cry.

Thirdly, there must be a government, which actdehalf of the people
and governs according to the law. A state calls dcommunity to be
organized as a political unit — a distinguished ipofrom, say, a tribe.
But, once a state is established as an entity, rimpgion of the
effectiveness of its government temporarily, athécases such as a civil
war or occupation, would not necessarily amounth® non-existence of
the state.

Lastly, there must be a sovereign government. oy is supreme
authority, which at the international plane mearw legal authority over
any other state, but rather legal authority whishnot dependent on any
other sovereignty; in the strict and narrowest geotthe term, it implies,
therefore, independence all around, within and with the borders of the

country.

1.2.1 Sovereignty

The capacity to monopolies on the use of forcetdspower) over a given political

community of within a given territory is known asvereignty. Sovereign state is,
therefore, defined by Blacks Law Dictionary, agateswhose citizens are in the habit of
obedience to it and which is not itself subjectatty other (or paramount) state in any

aspect. These powers, seen from two perspectives. -external and in internal —
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constitute sovereignty. Sovereignty should, tfeeee be appreciated as a cluster of
power consisting of external and internal aspesagh aspect having multiple qualities

and facets.

In respect of the external aspect of sovereighiy,asic principle was elaborated by the
Charter of the UN in the following terms.
All states enjoy sovereign equality. They have leqghats and duties and
are equal members of the international community wihstanding
differences of an economic, social, political orhert nature” In
particular, sovereign equality includes the follogielements®
a. States are judicially equal;
b. Each state enjoys the rights inherent sovereigmtyli;
c. Each state has the duty to respect the persoraflibgher states;
d. The territorial integrity and political independemf the state are
inviolable;
e. Each state has the right to freely to choose anceldp its political,
social, economic and cultural systems;
f. Each state has the duty to comply fully and in gbdty with its

international obligation and to live in peace witther states.

State is an institution itself; and it is also anpmsite of institutions, which, in order to
secure certain common purpose, unites under aesigfhority, the inhabitants of a
clearly marked territorial area. The single auttyopiertains to sovereignty which can not
be exercised until and unless it is related tortbgon of jurisdiction, which may not,

necessarily, be congruent with that of sovereig@yhough the relationship between
them is close, state power to exercise jurisdictgsis in sovereignty; state jurisdiction,
on the other hand, essentially concerns the exdérgach state’s power to regulate
conduct or the consequences of events. Stateotgrig the space which is normally
under the exclusive authority of the state. Ternyitis, therefore, that defined portion of
the globe which is subject to sovereignty of aest# state without territory is not

conceivable. State territory is primarily an objettinternational Law. It is as well an

object of Domestic Law, particularly that of comstional, which can vividly be seen in

Article 2 of the 1995 FDRE Constitutiof{t]he territorial jurisdiction of Ethiopia shall

12



comprise the territory of the members of the feti@naand its boundaries shall be as

determined by international agreement.”

Questions that matter

Are issues of border the primary concern of the amnstates of the federations of
Ethiopia?

The principle laid by International Law is that wieer a person or a thing is on or enters
into that territory, the person or the thing igso facto,subject to the jurisdictional
authority of the state. Conversely, other stata(@y not exercise its (their) power within
the boundaries of the home territory. Internatiomahties may, however, restrict the
jurisdictional sovereignty of a state in the exsecof its sovereignty. There should exist
on one and the same territory only one, full sogerestate; i.e. the rule of the
exclusiveness of a single sovereignty over the semitory?® The first and perhaps the
true exception in this respect is the so-calieate-condominiugmwhere more than one

state exercises sovereignty conjointly.

By consent, a territory may well be vested in andar the sovereign power of a state
other than the home—state, as mandate trusteasthithe like do also fall in this bracket

of exception.

Federalism may seem to present a conflicting pect@Gn the one hand, the federal state
(U.S.A) is itself a state side-by-side with eacld avery member state, while, on the
other hand, competence is shared between memlves stad the federal state — but this
is strictly on domestic matters or affairs. On insgional level, member states of a
federation are not particularly singularly subjettnternational Law. A few federal state
constitutions had by their constitution, allowed mher states to sign international
treaties and participate in the works of internaicorganizations. This was the case with
a few Republics of the former U.S.S.R.; and on p&sion, the former F.R. of Germany.

The cantons of Switzerland’s federation do havé uowers, even now.

13



States may be linked together in various ways. Tinisage may create one single
international entity or, despite the linkage, tiekéd entities may still remain to be
recognized as separate i.e. be considered as ®ibjdaternational Law. Typical points
in this respect are unions/leagues and confedesmtim all of them, the components
maintain their international status of statehoochus under International Law,

confederationgre separate entities.

In federation the incidence of linkage is intens@d pervasive) when compared to
confederation. On the other hand, the organ of poweated to manage a union or
confederation has no authority on the individudizen of constituent/member states.
Among other things, this seems to be the most itapodistinguishing feature between
Federation and Confederation in the former, the federal state has, in somes@sp
authority over the individual on top, along or likesi the government of the member state
and, as such, a federal state is endowed with al Ipgrsonality in the eyes of
International Law; whereas the general typologyents a different picture in the case of

confederation.

The fact that the laws made by member states cagake the law made by the center is

one other fact that generally characterizesfederation.

Questions that matter

1. Is Palestine presently a state in terms of terality, community of people,
sovereignty?

2. Consider alsoCollapsing/Rogue StatesWhat does it mean (see concluding
remarks of this Chapter).

3. Do you think one way of solving the vigorous clairok both parties over
Jerusalem can Istate-condominiufh

4. What are the attributes of the European Union, kwhicay prompt one to

characterize it asonfederation?
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1.2.3 Sovereignty in the Changing World

The content and range of matters which are witli@ sovereignty of a state are
determined by the functions attributed to stateesgignty in a specific period of time and

by principles imposed by International Law.

The principle of sovereignty has long served adtekbone of Public International Law.
Its prominent status was established with the JredAugsburg (1555) and the peace of
Westphalia (1648) which, in the wake of wars ofgieh, gave birth to the system of
sovereign states. Often, it is referred to asWestphalia State Systeamd which no

longer recognized the supreme authority of the FEpgperor) of Rome over the states.

Initially, in Europe, state sovereignty was oftess@ciated with th@bsolutenes®f a
state’s political power, which, at the time wastedsin a king, emperor or tsar, which
were allocated with almost unlimited powers aneédrérom the observance of the law

(prince’s legibus solutys

The French philosopher Jean Bodin (1530-1596) tvaditst to present a comprehensive
concept of sovereignty. He rejected claims of siopé&y by the Pope and Emperor and
advocated a general theory of the responsibilitgxafrcising public power, under the title
republica® In his doctrine of sovereignty, written against beekdrop of civil wars, the
sovereign ruler was still the highest absolute awityh (summa potesjawithin a given
territory; one, who could decide and legislate esinained by law and without appeal, on

behalf of the state, community.

Grotius was one of the first international lawye#so linked the notion of sovereignty to
certain principles of Natural Law. In hi3e Jure Belli ac Paci$1625), he acknowledged
the absolute powers of the king as a sovereigm,rblg argued that the king should be
guided by principles of Natural Law in exercisifgim® In his view, the state was built
upon a universal human society which exists alreadhaturethe state is an association
of free men, joined together for the enjoymentigiits and for their common interest
According to Grotius, théaw of nationsshould, as far as it's appropriate, maintain and

supplement the Law of Nature in matters of mutuaéérest of nations, either through
15



observance of customs common to many nations augfr particular treaties and
contracts. His concept of sovereignty was very madbBurocentricone — a concept
considered to be applicable to Christian Statey, armdt covering the newly discovered

territories 3?

Emerich de Vattel elaborated Grotius’ notion of e@ignty in his treatise Broit des
Gens(1758). He based it opositive law,as exemplified in treaties and state practices,
rather than omatural law>® He emphasized the principles of sovereign equallitg
independence of all sovereign nation states andthenconsent of nations as the
determining criterion for what is the rule of Imtational Law. Thus, he introduced a new
concept of International Law in which the sovereggiate is the sole and only subject of

thelaw of nationd.e. the individual being only its objetteven that, indirectly.

Various writers, in particular French philosophdraye elaborated on these ideas. They
gave rise to a wide variety of theories, which iregh and were in turn influenced by the
revolutions spreading over Europe in thé"lhd 1§ Centuries. Locke, in higwo
Treaties on Governmer{l689), was the first writer to introduce the doet that state
itself is the original sovereign, and that all ®mpe powers of the government are derived

from the sovereignty of the state.

In contrast, Rousseau stated in Big Contrat Social(1762) that the only legitimate
sovereign are the people, while the state is thelref a revocable contract concluded
between the people and those who exert power igttte. The basis of this ideology has
had an important influence on modern state formatimth indevelopedanddeveloping
economies. lItis also echoed in such popular si®gathe state should serve the people

and not the other way arourashdthe state is for man, not man for the state

Marx and Engels also focused their political ideaghe nature of state and sovereignty.
On the one hand they further developed the notidheandependent staten the idea of
sovereignty of the peopl@s regards the latter, they stressed that oneldliiost identify
different classes of people; at a certain stagdatofdevelopment, the state should
exclusively identify itself with the interests ofcartain class, i.e. those of theoletariat

They introduced the concept Bfoletariat Sate as opposed t@BourgeoisState Thus,
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the proletariat becomes thelass representative of the nation. So, internatyereignty
thus meanproletarian supremacyExternally, it meantndependence from capitalism
Consequently, in theovietperspective, only socialist states could be tadyereign. In
order to maintain this status all socialist statesld be truly sovereign. Moreover, in
order to maintain this status, all socialist statesuld have a close alliance with the then
USSR (even if, at times, this amounted to forcgfatbmpelling a sister country tonit

its sovereignty,)

No matter whether we deal with the WestBourgeoise Statehe Socialist/Proletarian
Stateor with that of theThird World ornewly independent stat&ssovereignty of states
has evolved as the grand rule of Public Internalidaw and is the dominant feature of
the organization of the international system. lin@v commonly understood that the
sovereignty of the state does not arise from amindipower, status strength, but from
delegation of power by the people to the statendwlern political systems, state power is
balanced by separation of powers, increasingljénform of a constitutional state along
the line of Montesquieu’s doctrine. An interestidgbate is currently underway about

whether or not the right and duty to democracyneming under International Lat¥.

1.2.3.1 Forms of Sovereignty in International Law

Sovereignty is a multifaceted concept. Schwarzeygs€rdiscussed six main forms of

sovereignty:

a. Internal or Territorial Sovereignty

At present, (apart from some international areash @s the high seas, the deep sea-bed
and perhaps Antarctica) our planet is legally dddidnto approximately 200 sovereign
states. Within its own territory, each of thesdestas exclusively sovereign, in the sense
that it has‘exclusive competencedr “domestic jurisdiction” and themonopoly of power
over its territory and nationals. It was observeat sovereignty, in regard to a portion of
the globe, is the right to exercise therein thecfiams of state, to the exclusion of any
other state i.e. territorial sovereignty involvee exclusive right to display the activities

of state®’
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b. External Sovereignty

The state is externally sovereign, in the senseiths not subjected (against its will) to
another state or to any higher authority. Inteoratl Law, however, imposes certain
limits to both the internal and external aspectssoVereignty of states. The most
important ones are formulated in the UN Charter #ed1970 Declaration on Principles
of International Relation® They include the obligation that states, in theteinational

relations, shall refrain from threatening or usilogce, oblige to co-operate with one

another, abide by the principles of equal rightd self-determination of peoples.

c. Sovereign Equality

All states are juridically equal, in the sense thatmally they have identical rights at the
international level. Both the League of Nations ahd United Nations have been
established as inter-governmental organizationeas the sovereignty of the member
states. The main aims of these two organizationg,we fact, the protection of political
independence of their members and, thus, mainteistatus quolin the U.N. Charter,
this is enshrined as its very first principfedespite the fact that the U.N. Security

|40

Council;”™ acting under Chapter VII, can impose binding deos on member states

even against their will.

d. Extraterritorial Sovereignty

In the 19" Century, some Asian and African states were formedign capitulation
treatieswith European states, whereby European natiomaldlzeir property were made
immune from local authority and jurisdiction. Inighway, the European states could
directly protect the lives and properties of th&tionals abroad. Thus, European states
deprived African states of accomplishing one ofirtlveternational functions; which is
that of protecting the life and the property of ioaals of other states within their

territories.
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Whereas the days of this kind o&pitulation are definitely over, some African states
have tried in recent years to impose their homeigsl on foreigners and their properties.
Reference can be made to Anti-Trust Laws and Expalministration Regulations.
Through these laws, the U.S., for instance, seeksxtend its jurisdiction to foreign
subsidiaries of U.S. companies. This has seldomsezhdriction with other (sovereign)
states. An example is the so callBdissian pipeline affaire, [the 2003 French fries
affaire. After the invasion of Afghanistan by the formeiSU5.R. in December 1980, the
U.S.A. sought to prevent subsidiaries of Americampanies in a number of European
countries, including the Federal Republic of Gerpaand the Netherlands took a
different stand, which led to conflicts of juristan.*®

e. Permanent Sovereignty over Natural Resources

It is a well-established principle of Internationaw that every state can freely dispose
of the natural wealth and resources within itsitieny a principle which is commonly
known aspermanent sovereignty over natural resourteBrom this principle some
important state rights arise, including the rightégulate entry and operations of foreign
investors and the right of the state to pursuews social-economic and environmental
policies? Yet, it is increasingly recognized by the prineilof international law that
these rights have duties as their corollaries. &rerdail, among wealth and resources,
due care for the environment, and equitable use madagement of trans-boundary

resources.

In comparison with the 1919 Covenant of the Leagublations, the UN Charter gave
rise to a dilution of some aspects of sovereigRsference can be made to:

a) decision-making by a qualified majority in both tBeneral Assembly and the
Security Council (Arts. 18 and 27 of the Chartes)apposed to th&nanimity
Ruleof the League (cf. Art. 5 of the Covenant);

b) the allocation of permanent seats and the righets to the fiveGreat Powersn
the Security Council;

c) the collective security systenby which the UN Security Council, acting under
Chapter VII, can impose binding decisions on mengtates, even against their
will; and
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d) the duty of states to co-operate for the achieveraerespect for human rights,
social-economic development, etc. (cf. Chaptern&ijwithstanding thelomestic

jurisdiction clause as included in Article 2, Paragragh 7.

To sum up, more attributes of states can be anchase often than not, supplied with
further designating attributes such as national, fleational anthem, national emblem,
national currency and other national symbols. Thele/purpose is designation of a state
in the international community and signifying theeation of nation-statehood in the
heart and minds of people. It is as well a mecmaro$ reaction enhancement and/or
assertion of the feeling of nationalism, the siigaifice of which the lowest denomination

is the individual, be that physical or juridical.

Questions that matter

1. Nation-state and country — do they mean one oewfft things? Why was it
named League of Nations? Why not League of Staténied States, Instead of
United Nations?

2. The United States of America as a state and its bmerStates — is there any
difference? Why all this equivocation? Is it ingzalle?

3. How do you understanghtion, nationalitiesandpeoples of EthiopiaParticularly
is the reference peoples” a separate entity or is the reference made to all
Ethiopians? (Read the Preamble and Article 39(%).DfR.E. Constitution.)

1.2.3.2 Sovereignty as a Dynamic Concept

The changes in the theory and practice of sovergigs they evolved in the past, are a
reflection of the changing functions attributed stovereignty and the state in a given
period. Historically, for example, attempts to inspoorder on Western Europe led to
assertive interpretations of sovereignty. Theyrafteduring periods of peace, allowing
more democratic versions of state sovereignty ke taot. In the same vein, the United
Nations was established in 1945 as an organizdtased on sovereign equality of all

states, albeit some states were ‘more equal’ thzra
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However, soon efforts were made to promote a gfael@ution of the United Nations
from an organization based on sovereignty of stateards an organization representing
the common interests of all states and ped@las,exemplified in among other things the
human rights codification movement. However, agsult of Cold War rivalry and the
decolonization process, sovereignty maintainedpresdominant place in international

relations.

For the socialist countries sovereignty servedhiirtrelations with the non-socialist
world as the underlying principle of sovereign dijyaand non-intereferenc®. In
socialist international relations it provided tlegitimization for close alliance with and
support to USSR, and for maintaining, if necessagy armed force (Hungary,
Czechoslovakia, Afghanistan), a cordon sanitaricahmunist regimes on the USSR
border?’ For colonial peoples and newly independent statsarved as the legitimization
of their struggle against metropolitan states ad Begal shield behind which they could
develop their societies as they wished. Glory dailis particular function of sovereignty
‘son role protector’ and ‘un instrument de deferf8&Vestern States also cherish their
sovereignty and prove to be anxious to maintairerdss parts of it in integration
processes such as the European Union (E.U.). Edlyeitlustrative is the search for a
balance of power between the EU and its membegsstat the basis of the ‘principle of

subsidiary’, according to which the factions arenptementary to those of lower levels.

At normative and practical levels states have aecemany restrictions. By ratifying or
acceding to the Non-proliferation Treaty or therofeal weapons convention, states have
accepted certain limitations to their freedom ohament and obligations relating to arms
control and disarmament. The human rights covenamd related human rights
instruments, as well as customary international [aescribe for states a certain standard
of treatment of their citizens. Compliance with lsinuman rights standards is no longer a
matter within the domestic jurisdiction of a sthtg widely recognized as an obligation
erga omnes In the field of international environmental regtibn, law-making has
progressively developed, as may be illustratedhgy tumber of treaties concluded in
recent decades. A central principle, embodied in the well-knowninmiple 21 of the
Stockholm Declaration, is the sovereign right aftas$ to exploit their own environmental

policies. However, it is qualified by the obligationot to cause any extraterritorial
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environmental harms(c utere tuo ut alienum non leadai nearly identical words this
is repeated in principle 2 of 1992 Rio Declaratidhis and other principles reveal that
sovereignty does not only give rise to state rightg to state obligations and

responsibilities as well.

Conclusions and final observations made since tlte1®970s demonstrate the factual
erosion of the traditional concepts of state sagetg. Thus, equated as it is with non-
interference, domestic jurisdiction and discretion the legal sphere has become
increasingly real, as it is interdependent on mdifferent levels; thus, effectively

eroding — in practice and perhaps even legallye-stivereignty of states.

Dependence matches in many respects independdaceounterpart. Economic and
energy crises, pollution, accidents with nuclearergp plants, desertification,
deforestation, trans-boundary acid rain and dantagéhe ozone layer, all provide
compelling evidence of the fact that states aréonger masters of their own destiny. As
a result of the completion of the decolonizationgass, the revolutionary developments
in Eastern Europe and the détente in East-westaeta the political climate has become
more conducive to recognizing and responding tt $acts. It also provides a room for
creative thinking on the relevance of the principleself-determination in a non-colonial
context®®

Interdependence requires new rules of internatitaval regulating inter-state relations in
terms of efforts to co-operate towards the solutibglobal problems. This introduces the
notion of ‘relative sovereignty’ discarding ‘abstusovereignty®! while others refer to

‘fundamental’ or even ‘planetary sovereignty’ otoiyal soverignty®?

Is sovereignty losing relevance in practice anceistralized authority going to be vested
in transnational institutions? Such a conclusioense to be too farfetched. On the
contrary, there is every reason, in a world in toifrand with a poor level of international
organization, to emphasize the continued valuenefgrinciple of sovereignty of states
for the organization of national political and eoomc life and as the framework for
accountability of states at the international leVéle challenge is to ensure human rights,

good governance and the duty to pursue sustaingélelopment at national and
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international levels, and in this way to best séhe interests of the present and future

generations of humankirfd.

This might well lead to re-interpretation of sonfetlee traditional connotations of state
sovereignty. It can no longer be equated with tiefetl freedom of action and is bound
to become interpreted in functional seffSeayers of international law, especially in the
field of human rights and environmental protectiam;reasingly crisscross territorial
boundaries.

Consequently, international law and organizatioa progressively developing into a
direction where Article 2.7 of the UN charter (rengf ‘matters which are essentially
within the domestic jurisdiction of any state) iscbming increasingly qualified. At the
same time, it is obvious that sovereignty will nather away. Ever since the peace,
sovereign states continue to be the principal actorinternational relations, will be
essentially different in the next century.) It mt the existence of sovereignty as principle
of international law which is at stake, but rativdrat sovereignty represents in changing
world.

Can we then say the polities exercised over theviohehl is an important factor in the
determination of statehood? If you say yes eveh witertain degree of reservation then
your proposed world naturally newer to appraisebidsc prickles bent on behind the law

of nationality and citizenship.

Questions that matter

1. What is Nation-State? Country? Multi-National Sfaf@o they mean the
same or different? Why was it named League of MadVhy not League
of States or Untied States?

2. United States of America as a State and its mestaes — no difference?
Why all this equivocation? Is it inescapable?

3. How do you understandation, nationalitiesand peoples of Ethiopia

Particularly look at the last reference to “peoplésit a separate entity or
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is the reference made to all Ethiopian people? {Rlea Preamble and Art.
39(5) of FDRE Constitution.)

1.2.4 The Concept of Nationality

Nationality of an individual is his quality of bejra subject of a certain state. Hence, it is
one of the attributes given to a physical persorowes its origin in the notion of
allegiance given by the subject to the king. Actgpthe protection of a state actually

required owing allegiance to it.

It is not for International Law but for the Domestiaw of each state to determine how
one is given the status. While it is for each sfatate — as understood in international
law) to determine under its own law who are itsiorals; such a law can only be
recognized by other jurisdictions only in so fariags consistent with international
conventions, customs and to the principles of lamegally recognized with regard to
nationality. The following succinctly illustratelsis dictum:-

“Although it is for the international law of eachiage to determine who is

and who is not a national of the statié is nevertheless of legal and

practical interest to a certain how nationality cae agcuired under such

laws. The five most common modes of aqcuiring nality are birth,

naturalisation, reintegration, annexation and cess! No state is obliged

to employ all five, but in practice they usually st § 384 Acquisition of

nationality by birth Nationality is normally aqcuired by birth; the vast

majority of people aqcuire nationality by birth, Some states make

parentage alone the decisive fator (ius sanguisg)that a child born of

their nationals becomes ‘ipso facto’ by birth theational likewise, be the

child born at home or abroad; under such a rulegitimate children

usually agcuire the nationality of their mother.h®t states make the

territory on which birth occurs the decisive factars soli)* According to

this rule, every chiliborn on the territory of such a state, whether the

parents be citizens or aliens becomes a nationaluch state, whereas a

child born abroad is foreign although the parentgynioe nationals. Many

states including the United Kingddmdopt a ...”" o
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This does not, however, imply that such a statdisb&irecognized by all states; nor can
it be challenged by international tribunals. Whate @an say in this respect is that the
document issued by the state, evidencing natignaierts a very strong presumption,
debatable though.

State domestic law may also make distinction betwaed among different kinds of
nationals. Those who enjoy full personal and pditirights may, on these accounts be
designated as citizens — as is the case in thé\Ua8d India. Nationality is, thus, a legal
quality that connects the individual to the stéttelso links the individual to international

law, as these cases fall under Private Interndticsa (conflict of laws).

Questions that matter

To what do you attribute the Ethiopian Law of Parsomaking distinction between and
among domiciliary, permanent and temporary residerand the like? Similarly, what
does the law attribute to corporate bodies — iteiopian State and Government, political
parties, churches, mosques, civil associationsudmey NGOs and properties with
specific destination like endowments and trustsg dmusiness and commercial

organizations?

Just as international law applies to individualsuiyue of the bond created between
nationals — he or she — and the state, corpordiesrtoo have nationality. The basic
principle as articulated by ICJ is that the righttorporate entity that is attached to the
state under the law of which it is incorporated anavhose territory it has its registered
office. Of recent the instance of substantial cetioa and such similar considerations
have however been found diffusing determinationuofkdiction solely on the basis of
the principles of incorporation and registrationval}l be regarded as the traditional rule.
It is perhaps no more tharpama faciepre-empts yard stick which affords a convenient
starting point for inquiry in any particular cagdtributes of states can be and is, more
often than not, supplied with further designatitigilzutes such as national flag, national
anthem, national enable, national currency androglygbols. The whole purpose is

designation of a state in the international comnyuand reaction of statehood in the
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hearts and minds of people; it is a mechanism aftren enhancement and/or assertion
of the feeling of nationals, the significance ofigfhwill be discussed in Chapter II.
Nationality, as such is an attribute of personalltyis also a quality of the state as
consisting of a community of people of which thevést denomination is the individual,

be that physical, juridical, etc...

1.2.5 Democracy and Constitutionalism

Democratic theory is based on a notion of humanitgligdignity taking the central and
highest value worthy of respect. And adults oughbe¢ endowed with a large degree of
political autonomy — a status principally attaireldy being able to share in the
governance of the state they belong to. Becausetdiule is not feasible, people can
engage themselves in self-government only by délegauthority to freely chosen
representatives. Thus, what justice — Hugo L. Blaeggressed — is a critical tenet of
democratic theory is very much trudgn]o right is more precious in a free country than
that of having a voice in the election of those whake the laws under which

[the]...must live.”

Constitutionalism enshrines respect for human wartti dignity as its central principle,
too. To protect that value, citizens must havegatrto political participation, and their
government must be hedged in by substantive limitswhat it can do, even when
perfectly mirroring the popular will. What constitenalism insists on is having limited
government. Predictability of governmental actiehslso a characteristic feature of its
typology. Its opposite is capriciousness or unmtadility — the hall-mark of tyranny.
Hence, the % paragraph above postulates democracynapritarian politics, whereas
the 2 paragraph relates mounter-majoritarianismThe one pertinent question that has

to be dealt with is whether tmearriagebetween them iexymoron?

1.2.5.1 Democratic Theory

The social and economic conditions supportingable representative democracy are
complex. The following institutional conditions meebtain: a) popular election of

representatives; by universal adult suffrage itridis of approximately equal population
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for limited terms, to institutions that allow thosgpresentatives to govern; b) free entry
of citizens to candidacy for electoral office; acdreedom of political communication
and associatiorf. These, of course, require a plethora of ancilléghts. All of them
create a nearly open market to political ideadlawathe people to form groups (parties)

to express common interests, and to choose caedidat

It is this process that makes governmental acti@malty binding - i.e. the people’s
freely choosing representatives, those represeagtdebating and enacting policy and
later standing for reelection, and administratoegforcing that policy. Democracy,
therefore, tends to embrace both positivism and amgelativism. “The claim

(representative democracy) becomes persuasivenntdrins of what the people know,
but in terms of who they are. They are the subjetthe law, and if the law is to bind

them as free men and women, they must also belsrar®*

Here, reliance on Aristotlian simple claim is clganable i.e. that the people’s collective
wisdom will exceed that of any simple person or Ifigi@up. Few democratic theorists
assume citizens possess equal capacity to undertanoptions or, as a whole, will
always understand the issues. A coherent theoryepfehensive democracy must,
however, posit that most sane adults can usualhe agith political problems to the
extent of being able to recognize their own seiéfiest join with others who share those
interests, and choose among candidate. There ®a deal of faith at work, here, as

well.

The chief democratic theorists posit against tyyaisrthat the people will not tyrannize
themselves. As Jefferson asserted, it is thess of citizens"'who are the safest

depository of their own rights.

Thus, democratic theory stems from popular paiogm not only for its positive effect
of expressing individual autonomy, but also for iegative effect of deterring

governmental incursions into individual rights.

Because voters need to be informed to protect timt@rests, democrats advocate

freedom of communication, as the U.S. Supreme Ceiigrated.
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“the basic right of free expression is one of thegpal human rights ... For
a free, democratic order it is a constituent eleméar it is free speech that
permits continuous intellectual discussion, thetlbatf opinions [sic] that is
its vital element... In a certain sense, it is thesibaof any freedom... the

matrix, the indispensable condition of nearly evettyer form of freedom>?

Yet, communication and voting are not sufficient farming and expressirghe will of
the people.” Democratic theory also demands a right to actdncert with others.
Although the U.S. Constitutional text does not #jpeadly protect a general right of
association, the Supreme Court has held it “beytwizhte that “the freedom to engage in
association for the advancement of belief and id®as inseparable aspect of theerty

assured by the Due Process Clause.”

FDRE Constitution explicitly states thd&fe]veryone has the right to freedom of
expression without any interference.lri respect of freedom of association, Ethiopia’s
constitution declares thge]very person has the right to freedom of assdicia for any

cause or purpose. .."

The constitutional texts of Canada, India, Italpdalapan contain similar provisions
specifically protecting association alone with speand peaceful assembly. And these
countries all have well developed bodies of cageitgerpreting this provision to protect

the specific rights involved.

Many theorists find an effective second check enway democratic politics operates in a
large, diverse nation. They contend that most medpEve small concern for most
political issues. This low level of involvement@dls coalitions of minorities to form
temporary alliances, trading support among thereselon different issues. These
theorists claim that political cleavages are nééroicumulative. Hence an interest group
is not likely to be continually allied with one seft group against another in permanent
coalition.

Democratic theorists do not assert that these shebkays protect liberty or even

prevent public officials from acting independentty create public policy mounting
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slowly to tyranny. Rather, they argue that, overslich cheeks push public officials to
mediate among interests, broker, not adjudicatelipuifficials to mediate among
interests, to broker, or involve in-winner-take-stluggles. In sum, officials will be wary
of oppressing any group; for such group may becqae of tomorrow’s winning
coalition. At a deeper level, democracy may causeple to accept and respect for
competing interests not only because it is lawiutl tmore importantly, as itself [is] a

form of accepted norm of doing things in politics.

Other proponents perceive Rousseauian as limitatian the popular will its
representatives reflect, will generally be overwtiag. A valid law cannot simply reflect
prejudices against minorities by imposing burdenly on them or principally on them.
Such a limiting principle flows from the premiseathhe people as a whole are sovereign
and majority rule is no more than a decision- mgkanrangement. This principle raises
interesting questions about how to determine whefava makes distinctions and
discriminations; and who shall make such deterrnonat — the people, their elected
representatives or non elected officials? An inguito any or all of this or these

guestions will lead us to the appreciation ofrtaéion of constitutionalism.

1.2.5.2 Constitutionalism

Despite some basic agreements, the two theories damocracy and constitutionalism
differ significantly. Constitutionalists tend to Imeore pessimistic about human nature,
fearing that people are sufficiently clever to ayw without hurting themselves.
Constitutional theorists do not deny the importaatenstitutional checks but see those
as insufficient. They are constantly concerned \hiéh human propensity to act selfishly
and abuse power. Instead of taking the [presumedfipgpposed] element of human innate
behavior as yardstick in the determination of tbeligies of democracy, it is much better
to characterize democracy as a system in a largg af political culture, as modeled by
the developers at the beginning of this ChaptemsGtionalism, too, is a political
system. If it presupposes the existence of someo$a@onstitution at all, then it must be
in the sense where constitution is taken as aigalliinstitution. In either of its aspects,
the concept of constitutionalism must first be teeth before one does that to the

constitution.
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To delineate constitutionalism, one has to recagtiat it has two connotations, closely
connected, though. In one of its senses it indicéite striving of codification of the
organization of state and power. On the other haadstitutionalism may refer equally
as well to the ideals, particularly political ideakgarding the organization of the state.
The first sense inclines more to the organizatibrthe state and functions by legal
means, which is the essence of constitution. Thergkpertains to Political Science; one
of its achievements or end products is democrabjctwis majoritarianism.

Democracy is taken as essentially referring to dpegoverned by duly elected
representatives, of which the group which won tlagomity becomes the ruling party, and
wherein decisions are normally made by majorityev@oesRule by Majorityguarantee
the security and wellbeing of minorities and thathe individual? is the question that
democracy and theories of democracy have not ¥igt dnswered. The whole question
seems to revolve around putting-up of restraingomernmental actions. The restraints
may aim at protecting the individual’s or grouphtigand freedoms against governmental
interference. This is the substantive and actuahe substantial aspect of
constitutionalism. In contradistinction to this,etformal constraints pertain to the

organizational aspects of constitutionalism.

Constitutionalism, therefore, pertains to two kinalfsrelationships. The relationship
between government and nationals/citizens, resdeist the first category — the
substantive. The second (the formal) refers toaghmaisal of one branch of government
vis-a-vis the other; and to their inter-relatiomshilt is these two aspects of
constitutionalism which are the quit-essentialsaofonstitution, be that written, rigid,

flexible, etc...

Constitutionalism and democratic theory raise daest about the concept of a

constitution and the relationship of any particwanstitution to those theories
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1.2.5.3 The Concept of “Constitution”

To constitutemeans to make up, order, or form. Thus a natignisstitution should
pattern a political system. Some texts implicithpgaim themselves to be supreme law
and many do so explicitly. Still, a document’'s liegrthe title,a constitutionand
declaring its own control over all other politiGdts may not mean very much. We need

to distinguish between the authorities a text asser

Constitutional texts may reflect spectra of quaditiAt one extreme there have been a
number of sham constitutions. At the other endefaee those whose provisions are fully
operative; but no constitutional text operates vetimplete authority. Its description of
processes may be misleading. For example, thesBritlorth America Act of 1867,
which served for more than a century as Canadargipal constitutional document,
asserted that the British Queen, not a Canadianetaénd Prime Minister responsible to
Canadian parliament, in turn responsible to a Canaélectorate, governed. Seemingly
conscientious officials may ignore or skew expreseimands, and prohibitions; U.S.
presidents and legislators have never taken sdyithisir document’s requirement that
“a regular statement and account of the receipts Brpenditures of all public money
shall be published from timeSo, too, for almost a hundred years, legislafmesidents,
judges, and the mass of voters pretended thasstaee fulfilling their obligation under
the fourteenth amendment to accerial protection of the lawte blacks and women.

The prevalence of deviations from the text indisatee complex nature of a state (of
conditions) the society thereof; the allocation #mel management of same. Thus, when
we speak ofauthoritative constitutionswe are talking about those that are only

reasonably authoritative.

A constitution as sham/cosmetic or real, has acjah function. A sham constitutional
text is there, may be to deceive. Yet, even reddgrmauthoritative texts may have to play
a cosmetic role, allowing a nation to hide itsufegls behind ideals. But, in so far as a text

is authoritative, it renews nationals/citizensha#ier selves.

A Constitution as a Charter for GovernmetitsAt minimum, an authoritative

constitutional text would more often sketch the damental modes of legitimate
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governmental operations. Who its officials are, itbey are chosen, what their terms of
office are, how authority is divided among them aivprocesses they must follow, and
what rights, if any, are reserved to citizens. Saitbxt need not proclaim any substantive
values, beyond obedience to itself; if it does [@oc values, they might be those of

Nazism or Stalinism — anathema to constitutionat@eracy.

A constitution as a guardian of fundamental righfsa text is authoritative, for it
embodies democratic theory, it must protect rigbtgolitical participation; and if it is
authoritative and embodies constitutionalism, itsmprotect substantive rights by

limiting the power of those even freely chosen espntatives.

The constitution as covenant, symbol, and aspmatio so far as a constitution is a
covenant by which a group of people agree to (egjsform themselves from mestate
into anation, it may function for the founding generation ligenarriage consummated
through the pledging partners; consenting to renaaination — for better or worse,

through prosperity and poverty, in peace and war.

If that is not so, say, for later generations, astibution may operate more as an
arranged marriagen which consent is passive, for the degree ofaghbad been limited.
Even where cancellation of a contract is a recaghiaght, exit from a membership of
such an association is unlikely to offer viableeaifitive. Revolution becomes a legal
right only if it succeeds and transforms revoluéines into founders. Otherwise, a system

usually endures only by bringing into and then gdnany groups into its forms.

The myth thatpeoples’ forming themselves into a natjesents a problem not unlike
that between chicken and egg. To agree in thelecole name to a political covenant,
individuals must have already had some meaningiiparate identity as ar&™ people.

Thus the notion of constitution as covenant shatherefore, be one which formalizes or
solidifies rather than invents an entity anew. SGamstitutions should rather solemnize

a previous alliance into a more perfect union.

The engine behind a formative constitution, like ttme we tried to show varies from

country to country and time to time. One can pllysargue that if the French have been
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under monarchies, military dictatorship, and asgbrepublics, then they must have been
under different people at different times. In lik@nner, Germans have been under the
Kaiser, the Weimar Republic, the Third Reich, a8l we West and East German states
and finally as a reunited Federal Republic of Gernynadn polyglotted societies such as
Canada, India, and the United States, there mamobether basis for union as nation
particularly where there are of so many disparateugs. A constitution may, thus
function as a uniting forcthe only principle of ordefpr there may be no (other) shared
moral or social vision that might bind together ation. It is difficult to imagine what
has united the supposedly united states more tiepdlitical ideas of the declaration of

Independence and the text of 1787 Constitution.

Reverence for the constitution may transform it$etdb a holy symbol of the people
themselves. The creatéfabot” may become (the people’s) own mythical creators Th
symbolism may help show how, sometimes, constialidext transforms itself into a
semi-sacred covenargervingthe unifying function of a civil relatiohn America, that is

exactly what happened to the verbal inspiration cwhigave the constitution of

unquestionable authority.

In a related fashion, a constitution may serve abimaling statement of people’s

aspirations for themselves as a nation. A text silnppuette the sort of community its
member would like to become: not only their goveental structures, procedures, and
basic rights, but also their goals, ideals, andtioral standards by which they want
others, including their own posterity. In shortg@nstitutional text may guide as well as
express hopefor peoples themselves as a society. The idda¢swords enshrined in

their constitutions, the processes they describlettam actions they legitimize must either

help to change the citizenry or, at least, reflbetr current values.
What doesthe constitution” include?
Almost every nation now has a document labeled ast@ation. But to have a

constitution, a nation need not have a social, @n and political text. Nor does the

existence of a constitutional document mean thgtparticular nation’s constitution is
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coextensive with that socio-economic-political nyalWhat a constitution includes is a
problem, not a datum.

The most obvious candidate is the whole text arttling but the text. The late Justice
Hugo Black and former Attorney General Edwin MeBbaiere among the most notable
Americans to take that position. Such people stkgbe“writtenness” of the U.S.
Constitution qualified their textualism with a comwment to “original intent” or
“understanding” - additions to the text.

Anything less than the full text would sound a lest$ractive option, but every
constitutional document drawn up in a free socistylikely to reflect a bundle of
compromises, necessary to obtain approval frondth&ersandratifiers, that, perhaps,
are not mutually compatible. As one solution, therr@an Constitutional Court has
proposed reconciliation through structural intetatien:
An individual constitutional provision cannot bensalered as an isolated
clause and interpreted alone. A constitution hasim@mer unity, and the
meaning of any one patrt is liked to that of otheyvisions. Taken as a unit, a
constitution reflects certain overarching principland fundamental decisions

to which individual provisions are subordinate.

On another occasion, the constitutional court diglidd-4 on the validity of an
amendment; the Supreme Court in India has sevemsst voided constitutional
amendments; and the California Supreme Court has done s3> Moreover, many
U.S. Presidents, legislators, judges, and comnmastétave tried to exclude portions of
their constitutional text from the canon. Many coemtators who assert that the text’s
principal function is to serve as a charter for ggovnent may undermine, as an empty
rhetoric, the preamble’s statement of purposes,easlly its dedication to the
establishmenof “Justice.”

A quest for original understanding or intent raige®rmous mythological, theoretical,
and practical problems. After a few years have gbwye interpreters can pursue
originalism only through documents, which are fiatugith all the hermeneutic problems
of the text itself.
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In the United States, the most robust would besdw®nd paragraph of the Declaration of
Independence and The Federalist. The Declaratstifigd the creation of a new nation
and set out its founding principles:

We hold these truths to be self-evident, that @&hrare created equal; that

they are endowed by their creator with certain ug@dble rights that among

these are life, Liberty and the pursuit of Happge$hat to secure these

rights, Governments are instituted among men, degitheir just powers

from the consent of the governed. That wheneverfamy of Government

becomes destructive of these ends, it is the Rafhtse people to alter or

abolish it ....

The case for the Federalist, essays by John JagsI®adison, and Alexander Hamilton
urging ratification of the newly drafted constitutal text, would be that those who
ratified that document accepted these views a®dtdtive and, therefore, they form part
of the original understanding.

Some practices might become so settled as to leel fim$o the constitution. One would
expect common-law systems, with their sensitivityptescription, the doctrine that long

and unchallenged usage confers legal title, woaltidspitable to such a concept.

Most fundamentally, governmental practice ofteriaties the basic text or its underlying
principles. Does a long violation effect a congittmal change? Ithe constitutionis

devoid of normative content beyond obedience taifipd procedures, the answer might
well be yes. If, howeverthe constitutionentails normative political theory, the issue
becomes far more complex. The minimum standard beldvuse to test a practice’s

legitimacy is congruence with both the document taadition.

Interpretations trigger similar disputes. Althougbt every interpretation has a serious
claim to be part of the canon, some interpretatimid into the larger constitution. The

U.S. Supreme Court’s jurisprudence of judicial eswi provides the most striking

example. As one of the courts opponents askededtirtie, “Is it not extraordinary that

the high power was in intended, it should wheresapin the text)?
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Culture forms the second element in (a countrpaljtical chemistry A constitutional
textthat requires that its officials support it cang® a moral bond. Much of the text may
thus become part of the nation’s custom. Childrexy iearn about it in school as the

“proper” way of politics, and later on, as prescribing rdtesa just society.

1.2.5.4 Constitutional Democracy

To enjoy reasonably effective, but still limitedvgonance, many countries have adopted
a mix of constitutionalismand democratic theoryMost so-called democratic systems,
such as those of Australia, Austria, Canada, Geymiadlia, Italy, Japan, Spain and the
United States, would be more accurately classdmstbnstitutional democraciegach of
these polities have provided for a wide measure of political jgration and
simultaneously restricted the peopleser-governancdy putting in place a variety of
institutional means. Each of them, again, has idigied the power to theegislative,
Executive,.. and adjudicate among the three departments wérgment; everyone of
them has a version of bi-cameralism and includ&slleof Rights.In addition to these,
Austria, Canada Germany, India, and the UnitedeStase federalism to further diffuse
power. To splinter this diffused power wfgjorities the United States employs stiffened
elections for its legislature and indirectly eledts president. Each also authorizes
politically independent judges to invalidate legigsle and executive actions they believe
violate“the constitution”.

To constrain power by means of a paper (word) +ithavhat a constitution really is —
may sound foolish. Yet political chemistrymay turnsheets of papanto hoops of steel
First, by prescribing institutional structures addregulating power among different
offices, a document can push officials to co-rethtar interest with those of their office,
and jealously guard those interests against penitigursions by other officials. Further,
by drawing vague divisions of authority, a documeah make it likely that no set of
officials can do much that is politically importambt without arousing the jurisdictional
imperative of other officials. Thus, a constitutbtext can dispense/disperse power and
protect liberty by putting an ambition against dmotand one power against another

power.
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In so far as a constitution is a collection of sjlestablishing and regulating the system
of government in a state, we can, as shown abdseerth a formal and substantive aspect

of a constitution.

These are thquit-essential®f modern constitutions, to which may, of recentlg added

sustainable developmeanhdgood governancwith their entire corollary.

Herein above, we have defined constitution as lecadn of rules. Here, the ternRtle”
requires to be appreciated in terms listitution of Law” —institution, understoods an
idea of an undertaking, which persistently existthe social environment.
Hence‘rule..” as arf'Institution of Law”:>®

“.. are first precepts attaching definite consequencesefinite factual
situations. Secondly, there are principles, whioh @authoritative points of
departure for legal reasoning in cases not covedrgdules. Thirdly, there
are conceptions, which are categories to which $yme classes of
transactions and situations can be referred andhenbasis of which a set
of rules, principles or standards becomes applieallourthly, there are
doctrines, which are the union of rules, principlesd conception with
regard to particular situations or types of cases iogically
interdependent schemes so that reasoning may ptameéhe basis of the
basic scheme and its logical implications. Finaltigere are standards
prescribing the limits of permeable conducts, whasle to be applied

according to the circumstances of each case,”

For all practical reasonsrule” means standard, on the basis of which conduct,
transaction (relations), situations are judged.e fédalnessof principles, concepts and
doctrines is self-evident. What is not clear is thection of principles, concepts and
doctrines. In short, their primary pursuits is thevision of rationale for rules or
standards As theile quality of every provision or even improvisers such arerggs and
excepting clauses, of any provision’s law, letn@ldhose of a constitution is a legal

propositions of rule (standard) which again i$f-eeident.
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If these propositions are found acceptable, theowehg exposition is an attempt to
identify and explain some pertinent provisions loé 1995 FDRE constitution, behind
which basic concepts principles and doctrines ofdeno constitution have been
embodied.

First of all, we have said earlier that constitnibsm presupposes the existence of a
higher law; not in a sense oBtund norm” as Kelsey’ has envisaged, but constitution,
written or unwritten-constitution, a& collection of rules (standards), establish and
regulate” the system of government in a state.

1.2.6 Rule of Law

The same have been designated as the substahBvierinal aspects of constitution. Of
the formal/elements aspects of constitutive aspeats of law stand out as the most
comprehensive and vital doctrine, principle andfoncept (hereinafter referred to as

principle) of modern constitutions.

In the sense of Lon Fuller's view of tiener morality” of law, Rule of Lawis not
treated in its general sense gbvernment under lawbut in much more specific,
comprehensive manner. According to Fuller yet
“... a comparison can be made between the internabhty of law and
the natural law of carpentry; which the carpenteashto follow whether
his aim is to build a hideout for thieves or an loapage. The internal
morality is to be distinguished from the externabrality or the
substantive aims or values that particular legalesi(standards) seek to
promote. In other world (he] developed a conceptibrthe Rule of Law,
not by appealing to moral values drawn from theemdl morality, (which
will, of course, vary with different legal rules drsystems and from
natural school perspective to other schools of gorudence), but by

spelling out the values that underlie the concépaw itself.”
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These values are characterized aseigbt desiderataThese identified eight elements of
law, recognized as necessary for a society aspiangstitute theRule of lawstate as
follows:-

1. Laws must exist and those laws should be able noolvedience.

2. Laws must be published.

3. Laws must be prospective in nature so that theedfiethe law may only take
place after the law has been passed. Laws showditien with reasonable
clarity to avoid unfair enforcement.

Law must avoid contradictions. (intelligibility)
Law must not command the impossible. ( Non selfti@afictoriness)

Law must be general.

N o o &

Laws must stay constant through time to allow tbemglization of rules;
however; law also must allow for timely revision evhthe underlying and
political circumstances have changed.

8. Official action should be consistent with the deethrule. (Congruency)

Standing alone, these eight elements may seem afehunderstandable. But they are
actually difficult to implement in the real worldebause governments are often
compelled to prioritize one goal over another teotee conflicts in a way that reflects
society’s political choice. For example, making toany laws that are too detailed and
specific may make the legal system too rigid. kifidity could cause the particular
case. Additionally, instead of only applying prosippeely, few laws, under limited
circumstances are meant to apply retroactivelytogpast conduct, because they were
passed with the specific intent of correcting tibaduct in question. Fuller recognized
these conflicts and suggested that societies shprddare to balance the different

objectives listed above.

Fuller’s Criteria is helpful in understandingule of law, because it outlines the types of
rules; of formal constraints that societies shod&Velop in order to approach legal

problems in a way that minimizes the abuse of ¢igall process and political power.

Rule of law however, extends beyond mere regulation angsssiiaped by the so-called

institutional constraintson government implied inFuller's elements One such
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institutional constrainis the existence of an independent judiciary; la@ots developing
ways of promotingransparent governancénformal constraintssuch as local culture or
traditions that may encourage citizens to orgatheé& behavior around the law, also help

constrain the government, prompt library and, tfeees define the rule of law.

Although still seemingly vagueule of lawmay be most concretely defined as a theory
of governance relying upon a series of law, whichyrbe most concretely designed to
encourage order and to prevent arbitrary and uanadide exercise of government power.
Multilateral institutions such as the World Bankdamany policymakers throughout the

world believe that theule promotes economic development.

Modern economic development often comes with th@duction of amarket economy
or, an economy based on private enterprise thas doe rely ongovernment-planned
production. Max Weber, a famous sociologist andneaast, has commented that the
capitalistic order, upon which a market economipadsed, is organized upon a rationale
of law-bound stateMarket economy brings buyers and sellers to thekat for complex

transaction from many, different parts of the watdl on international scale.

Law is important to the market economy becausetité common basis on which parties
can make agreements; it provides parties with denfte that disputes can be resolved
efficiently and fairly. For this reason, thedictability and order that the rule of law
promotes in substantive laws is viewed as the Istadg force behind much economic
developments. Rule of law helps set the of the gamen critical areas such as

investment, property, and contract.

Rule of law also serves as an important assurafcgo@al rights and government
accountability. Government restraint is especiatlytical for many transitioning

economies where a previously planned economy isetdransformed into one that is
market base. When the government is no longerdleeosvner of land, capital, and labor,
rule of law guarantees that the crucial elementghef economy will be free from
arbitrary government will adopt a hands-off approach to investment and yataxh,

allowing those participating to fully exercise theghts in relations to land, labor and

capital.
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A. Important Components of Rule of Law Reforms

|. Court Reforms

The efficiency of the courts is an important comganin rule of law reforms as the
existence of a judiciary is a fundamental aspecdoivnfall of law. for the newly
independent states established after aspect afawafall of the U.S.S.R., for example.
Providing an efficient means of dispute resoluticas crucial to meeting the demands of
an increasingly privatized economy. At the mosihkevel, this simply meant that courts
needed to be available to adjudicate disputes afatee resolutions. For countries that
are further along in the reform process, more cempgtructural reforms that strengthen

court capacity “(i.e., training judges), indepencksrand transparency are needed.

To increase accountability and transparency, inébion technology systems may be
installed to provide greater public access. Todase independence of the courts, the
government can provide them with funding that wvaillow them to make there own
financial and administrative decisions. Furthermdie countries that have already
established these structural reforms to encouragedoption of the rule of law, court

performance should be evaluated on a periodic basis

Independence, accountability, efficiency, accesBordability, alternative dispute
resolution mechanisms, and the quality of profesd® are some of the characteristics

that may provide an accurate measurement of themissuccess.

An example of success in this area of rule of leferm is the arbitress courts in Russia.
Established to hear solely economic disputes, thgress courts underwent legislative
reforms in 1991/1992, and 1995. Those reforms ledpérsonnel and procedural
safeguards, as well as the establishment of a higliel appellate court. The immediate
result of the reforms was an increase in the nurobeases filed in the arbitress court
system. Moreover, it was shown that despite Russiarruption and localism problems,
the ability of the arbitress courts were able teohee basic commercial disputes in a

timely manner.
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II. Developing Legal Rules and Legal Systems

Another important goal for rule of law reform isdevelop the legal rules first and fore-
most as Fuller statedlaw must exist”, before one begins to talk about rule of law
Economic reforms have generated a large numbeewfetonomic laws in developing
countries. Between 1990 and1995, 45 developingfamder socialist countries enacted
new investment laws which were passed to liberdheeexisting investment regime in

their countries, by offering clear and broad |lggaitection for all types of investments.

To encourage additional country-specific developmen the early 1990s, the World
Bank and the International Monetary Fund(IMF) beganditioning financial assistance
on the implementation of the rule of law in recigieountries. These organizations
provided aid to support initiatives in legislatideafting, legal information, public and

legal education, and judicial reforms, includinggedative dispute resolution.

The very term Rle of Lawsuggests that the law itself is the sovereigrtherruler, in a
society. As an idea, the rule of law stands forghaposition that no person or particular
branch of government may rise above rules madeelgcted political officials. These
laws reflect the morals of a society, and in a \WesDemocracy they are supposed to be
pre-established, formalized, neutral, and objectixgeryone is subject to their dictates in
the same way. The rule of law, therefore, is supgde promote equality under the law.
Thus,rule of lawshould be clearly differentiated fromle by law; ie. the latter does not
necessarily mean that the law is legitimate formight not satisfy most of the

desederatas

The termlegal transplantationdescribes the phenomena of importation of legkdsru
from other countries. Academic debates often cewterthe moral and practical
implications and, by extension, the imposition agerby law. Many Developing
Countries, including Turkey, Ethiopia and Japan imadrporated a good number of laws
of foreign essence since World War II, despite hgwa variety of legal traditions of their
own. When developing countries such as these dalaptfrom other countries, the rules
borrowed may not fit the underlying tradition, ttwe, and social context. Thus, in legal

transplantation, countries should striveardoptrather than simply adapt laws so as the
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newly introduced law fully complements and is refiee of their respective legal,

economic, and social systems.

Questions that matter

Discuss:
1. Internal moralityvis-a-vis externalmorality necessary for institutionalizingile
of law
2. good governanceis-a-visbad governace
3. adaptionvis-a-vis adoption (Refer to FDRE ConstitutignArticles 8 to12, 13,
37, 39, 62, 78, 79, 82, 83, 84, 100 and the Preambl

1.2.7 Sustainable Development, Good Governance a@onstitutional Order

1.2.7.1 Introduction

The essence of sustainable development has beeribdesas a process of change in
which the exploitation of resources, the directioh investment, the orientation of
technological development and institutional chaageall in harmony and enhance both
current and further potential to meet human needd aspirations. Sustainable
development means in essence the human endeavoedbthe needs of the present
without compromising the resources, opportunitiéduture generations to meet their
own needs with due regard to essential needs gbreent; without compromising the
ability of the future generations to meet their omgeds — with due regard to essential
needs of the world’s poor, consideration of exgsocial, organizational, environmental,

technological, etc. limitations influencing the deef present and future generations.

Sustainable development consists of a chain of mara major events which are
supposed to characterize and direct a process aifuglly merging developmental
considerations and environmental concerns in thg term perspective of re-constituting
the World Order to the effect that humankind in i&l parts will be given a lasting
opportunity to survive in justice and peace. Thagsses fundamental questions of the

constitutional order and its development or evolutboth on national and international
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levels. Good governance means qualification of tut®nal order as being conducive

to sustainable development.

1.2.7.2 Sustainable Development

Bridging the glaring gap in terms of economic parfance between the developed and
the developing states, measured by whatever ejtetas considered to be an economic
affair of transfer of financial and technical resms from North to South. Economic

growth was identified with development.

But, a key word introduced not long ago, namely ®IENew International Economic
Order), began to be institutionalized in UNCTAD&@N 964 (U.N. Conference on Trade

and Development).

The NIEO process follows development strategy ipliag from top-down, without
guestioning the stage of development and sociattstres of the states concerned and its
available capacities. Little or no attention atwvadls paid to the involvement of the non-
state sector — the civil society and to the inarepselevance of the informal sector with
its record of self-organization and spontaneousitii®n building. The NIEO process
was largely governed by a development strategypvoflg the modernization theory, in
its western or eastern version. Development wasenstmbd as a linear process of

replicating modernity; i.e. European statehood arodd wide scale.

However, the belief in the simple export of Eurape®. American, history and
experiences of modernization to the Third World egrp today as one major cause for
the failure of the development strategy pursuethenNIEO process. Top-down social
and legal engineering, according to a preconcebladprint of development, was not
sufficient to allow for sustainable development, iasdid not reach down to the
development of the so-called hidden resources,gmdla the socio-political heritage and

normative culture of the developing states thevesel

Developing hidden resources means human centeredogenent. It means developing

locally available skills, in particular, in the senof social, political and economic
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capacity building, including decentralization of vgonment and strengthening local
authorities and the so-called third dimension; drotup development of the informal
sector. It embraces promoting the private secta ktting the informal and non-
governmental sectors of the civil society to haweirtoptimal social role in developing
and sustaining a genuinely democratic system. #nsaleveloping favorable social and
legal means of instituting good governance as emeht of sustainable development to

the sector.

So, to achieve a sustainable developmebbtiom-up-approach involving the people at
the grass-roots and the so-called hidden resoursepport the top-down governmental
and state-centered strategi@he question is not either/or, but how to accomate both

within the legal structures of constitutional oler

The transition from the concept of development, aulyihg the NIEO-process creates
expectations in an all-embracing development gyat@ddressing itself as much to
governments as to people; at times depending orsupeort of both — national and,

where relevant, international.

1.2.7.3 Constitutional Orders for Sustainable Devepment

Constitutional Order should help address the Stafenstitution and the existing social
reality. The latter is especially relevant in refp® constitution and institution building
in developmental context and should allow to captand to understand better the

evolutionary potential inherent in its socio-paléi sub-stratum.

Sustainable development requires an interactiowdsst government and its people; for
that matter, it requires a sufficient degree ofititation and identification of the civic
and interest group leaders and active promotersjcseproviders of the private and

governmental civil services, representatives, tite @nd the polity.

Developing societies usually lack properly struetursocial organization just as they

suffer from weak statehood. Under structured méaaisthere is a gap of communication
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and interaction between government and people,tduamong other things, lack of

sufficiently developed mediational organization agroperly organized civil populace.

As Ethiopia is and still will remain to be a counwf traditional people, lack of such
properly organized civil societies significantly nders orderly and secure good
governance. Thus, it seems there is a public canoer the issue ofdeveloping
constitutional order— especially on the national level, but also ba international.

In developing national constitutional order andrpotion of good governance the issue
of participatory developmennatters. So, entitlement of civil organizatiortle process

of developing theconstitutional orderis much sought for. In case popular organizations
or so-called intermediary groups cannot claim allegatus under their national legal
order, they might resort to seek other avenuesgibiinatize their claim. (Like, assistance

under international law from other parts of theinational community?)

On the national level, the question seems to bahehehere is any law that governs all
others beyond the actual sovereignty of the coutggff? Some might resort to question
whether theorder to be set admits participation, ensures legalaikm and in the final
stage, when it becomes practical, will be founded teasonable degree on the concepts

of law.

On the level ofinternational constitutional ordethe problem constantly addressed is
how to reduce, what is usually denounced as higihstaction costs of law making and
implementing them in newly emerging fields, demagdan immediate regulation. The
need to overcome the rigidities inherent in anrma@onal legal order, the logic of which
derives from the doctrine of state sovereigntyiprecity and consent, is responded to by
the increasing recourse to the so-called soft lawrder to come to terms with newly
emerging threats and developmental demands. Newtaltations and forms of the
interaction between state, society and law, intesnal and national, will need support
also on the level of the international constituéibarder, so as to allow for the optimal
promotion of good governance through a well stmgduinteraction between the

governmental and the non state sector.
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A concept of law, embracing both national and m&ional law, which derives its
intrinsic information from the notion of sovereigndf states can hardly suffice in the
face of the existing under structuredness of ctutginal orders of the greater number of
the states and in view of the fact that weak staidhstill is a common feature of the
international community. However, as long as therimational constitutional orders of
the greater number of the states and in view offdélee that weak statehood still is a
common feature of the international community. Hoere as long as the international
constitutional order still is perceived in theorydgpractice in light of the doctrine of state
sovereignty, reciprocity and consent, the inteorati legal order and the potential for
evolutionary legal order lacks the openness anadtengential for evolutionary change,
which is ever more needed in the face of increasamgironmental threats and
developmental domains. Therefore, the importantstipre is how to re-conceive the
relations between society, law and states so asdore the interaction between national
and international constitutional orders, necessaryappositive evolution in terms of

sustainable development.

At this stage strengthening the basis, legal armabrdtical, for promoting the self-
organization of peoples becomes topical in thedapntext of the international legal
structures and their evolution toward a higherestdtsocial organization. An effective
policy of sustainable development requires thatdggavernance will be institutionalized

in constitutional orders both on national and im&tional levels.

1.2.7.4 Good Governance as an Element of Sustainalevelopment

Governance means the management of the relatiohged® government and its
populace within a given constitutional order. Ggam¥ernance is the opposite of poor or
bad governance, which reaches from denial of palitand civil as well as economic,
social and cultural rights, administrative inefiocy and corruption, to deficient legal
protection and political repression, and ultimat®lynass violations of human rights and
tyranny. It entails waste of human power and nht@sources; it leads to environmental
degradation and prevents sustainable developmemid Governance is called for to de-
legitimize and to overcome governmental and adrmatise malpractices and non-

democratic structures withstanding the realizatibsustainable development.
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The practical meaning of good governance will \aegording to the socio-economic and
political particularities and the concrete statedef’felopment of the constitutional order
involved. As a matter of principle it means promgtlimited government through string
thinning public accountability inter alia by way pfomoting popular participation in
development and resource management. In substdatims, ensuring good governance
requires that the working of the political systesnmade transparent, that the political
leaders are held publicly accountable, that fasresd equality before the law prevail
and that access to and distribution of assets, lyjnk&nd, are regulated in an equitable
manner. In operational terms the realization ofdggovernance requires that key sectors
of society and the people participate, as much @ssiple in cooperation with the
government, in shaping governance. Intermediarygsoi.e. popular movements, non-
governmental and community/ grass-roots based tafgons often were and still are the
most significant elements in promoting politicadddoms and democracy as elements of
sustainable development. Through popular partimpahe promotion of democracy will
thus occur on the basis of the interaction amoatgst key sectors of society and people

i.e. in a new partnership between government anglpe

The promotion of good governance as a process rabdetization from bottom-up on
the level of national constitutional orders canflustrated or supported on the level of
the international constitutional order, i.e. in thentext of bilateral and multilateral
development diplomacy, conducted now-a-days ungerntame of constructive policy
dialogues between governments. However, it willdnebove all the support of the

community of the non-governmental developmentaanizations.

The realization of good governance calls for actiod raises questions both on the level
of national and international constitutional ordekscording to the Charter of Arusha,
the realization of popular participation will talgace on four levels: the level of the
people, of governments, of the international comityuand of the NGOs, with the
primordial objective of governments yielding spaoethe people. Promoting popular
participation as a matter of promoting good goveceaimplies in the first place limiting

governmental powers.
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Chapter I
Creating Paradigms of State

2.1 Development of State in the Paradigm of Wester@ivilizations

Here, constitutionis understood in the much broader sense, as aefraipolitical
organization, expressed through and by laws (sex@ression of customs and practices)
and as a force, in which we see the establishnfaetatively permanent institutions with
recognized functions. When we segnstitutional statewe mean, therefore, an entity in
which the powers of the government have been meldévely stabilized. This sort of
state (the germ of the fetus of state) was obs&yals far back as ancient Greek. The
same sort of state continues to evolve, but withchanging its typology up until
Renaissance, more particularly until after the stdal Revolution; wherein and there

after developed thmodern nation-state.

2.1.1 The Rise of State without Nationhood

2.1.1.1 The Greek City-State

It is true that political separatism had been akexrcharacteristic of Greek socio-
political life. Indeed, it was almost the religiodsvotion of the Greeks in the principle of
antinomy of the liberty of the group which finakyngulfed them. But they knew only the
city — state. The whole political outlook of thegBk was determined by this fact so that
even the most brilliant political philosophers, wh@reek produced were incapable of
looking beyond this conception of a state. Arigpth laying down what he conceived to
be the physical limit of a true state, said thahibuld be large enough to be economically

self-sufficing and small enough to permit all tliizens to meet together in one place.

A Greek citizen was actually and in person a soldigudge and a member of the
governing assembly without a limitation of territcand of numbers, such as the Greek
city-state implied the personal discharge of azeitis responsibility which would have

been impossible otherwise. This personal servicereover, pre-supposed another

institution i.e. slavery. The ancient Greek wascethin a best position to be an active
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citizen, because the means of existence were peddoyg slaves who were outside of the

pool of citizenship.

One may also attribute philosophy to flourish fhistsame factor. When Aristotle for
example, used the term state, he comprehendediispsitual bond, not a mere piece of
governmental machinery. The state exists, saidt@#hs not merely to make Life
possible, but to make life good State was a diengty, an ideal of self (commonly)

realization.

To Greek philosophers like Plato and Aristotle, réhevas opposition between the
individual and the state. The state was, in fdat, ihdividual’s only means of realizing

his own best ends. The test of good citizenshipsth thinkers, was observance of the
laws. The law represented a fixed universal goodichv was a safeguard against
individual caprice. Thus, both Plato and Aristatlaphasized the importance of political
education for only through an informed citizensbkguld the state be preserved from

anarchy.

Plato’s solution, as outlined in the Republic layain aristocracy of political intellect, a
body of “Guardians” qualified to rule through aidgystem of training which should
lead up to the creation of the ideal state. Hiemafit was to escape from the tyranny of
the mob, rule by the people (democracy). He wanitedtake a mean between the

unrealizable best and the intolerable worst.

But neither of these solutions was capable of gpthe Greek city—state from extinction.
The only possible way of perpetuating the libertyGoeek as a whole was one which
never occurred to Greek thinkers. One practicangt was made to bring about a wide
political union. This was attempted when Athenstfiiormed a league of equal states
called the Confederacy of Delos, but when she gitednto convert this into Athenian
empire in which she was in effect to hold the hegeymover the rest, other states, headed
by Sparta, rose against her. She was, becauséshehreatened to demolish what was
conceived then as not only the very basic of tee Btates, but also the sole ground of

true happiness i.e. city-state life.
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What Greek political constitutionalism lacked wasmething, which is vital to the
continued existence of such a form of governmeamely one which has the ability to
move with the changing times and to meet new nesdshey manifest themselves.
Although the political existence of the Greek ctgte was thus slipped into abysmal, her
polilitical idealism remained alive to present fichl organizations, at least, as classical

example.

2.1.1.2. The Roman City-State and Empire-State

Rome too was a city-state in its beginning. Butireted and threatened right from the
beginning of its earliest years by hostile statiesjas driven into a policy of expansion
which did not cease until the Roman Empire cameet@oterminous with the civilesed
world. The importance of Rome in the history of stitational law lies in the fact that its
constitution played in the ancient world a part panable to that played by the British
constitution in the modern world.

The constitution of Rome was first quite determgnaistrument of the government. Yet
like that of Britain, it was made up of “mass ofepedents” carried in memories or
recorded in writing, of dicta of law or statemeot,customs, usages, understanding and
beliefs which all have bearing upon the methodg@fernment, supplied with a few
number of statutes.

At first Rome was a monarchy, but later the kingsravdriven out and the Republic
began clearly to emerge. In this republican comsbih, there were three elements of
government, which were supposed to balance andkcloee another. First, the
monarchical element (transformed from the origkiabs) manifested itself in the office
of the Consuls, of whom there were two, electecuatiy, each with the right to veto the
other. Secondly, the aristocratic element was emeloith the senate, an assembly with,
at one time, great legislative powers. Thirdly, diemocratic element existed in the
meetings of the people and three sorts of convesitwere made according to the
division of land or people (curies, centuries drds). The theory of this triple division of
power lasted till the fall of the empire. But, agr®e expanded, it necessarily ceased to be
intact.
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The Roman State lasted in a certain sense, forcemturies, and during that time many
changes took place in its constitution. The Romamsttution, too, it must be

remembered was a city-state. Rome ceased to bey-ata@ie and became world-state;
then the republican form of government became isistent with the reality on the

ground, for here again, we observe the absenckeofwo indispensable conditions or
presupposition of modern constitutionalism: namelgpresentative democracy and
nationalism. The democracy of Rome, like that of tBreek City-states, was direct
primary democracy, and the idea of representatias fareign to the one as to the other.

The Roman method was to destroy nascent locahfgbly the system of divide and rule,
for it could not give its subject-peoples a sharéhe government without introducing the
notion of representation; and this it never didug,ithe old republican constitution fell in
to disuse. The conception of it as a nice balaneehamism of monarchical, aristocratic

and democratic forces was no longer tenable.

Yet, this is easy a fact which had an importaniugrice on later political theory and to
some extent on present institution. In reality frins time what was called the Roman
Republic was nothing more than the rule of the &enéet always the postulate even then
remained that all political powers were ultimatelgrived from the people. There had
always been a saving clause in times of crisis. Fheing close permitted the
establishment of a temporary dictatorship in otdeczover it with a constitutional cloak.
The despotic — recognizing its own importance —Ehgorium in fact, if not in name,

was born.

The theory of theRoman Imperial Powércan be gathered from the Institutes and Digest
of Emperor Justinian War, the great codifier of B@man law. The supreme legislative
authority, according to the code, still rested witle Roman people. The rights of the
Emperor were the result of the people’s delegatibpower. The powers of the people
were never formally abolished at any period in thstory of the Empire, but fell
gradually into oblivion. It was the peculiar flekity of the Roman constitution which
made possible this fiction, i.e. delegation everenghthere were none of the nature of

mandate.
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The Emperors were, according to this fiction, synplagistrates, who concentrated in
their hands the various offices of the old repyliiecause the Roman magistrates had a

great power, given to them by the constitutiorhi@ great days of the Republic.

The senate, too, by continuing deliberation, gdwee dppearance of the existence of a
republic form of government. But the Senate bectwtadly enfeebled in the later days of
the Empire and degenerated into a mere administfatee Emperor’s will. Thus, the
Roman constitution began as a happy blend of mbigai¢ aristocratic and democratic

elements, but ended as irresponsible autocracy.

National feeling was entirely absent in the Romampke. The subject, i.e. the various
peoples knew nothing of the rights and dutieskatted to nationals and to citizens other
than mere belongingness to the Roman Republicrumdenstitution, but Rome was a
city and Romans were always that of a city, and th@de the growth of autocracy all the

more easier.

2.1.2. Medieval State

All over Europe then rapidly developed the phenooneof feudalism. This was a kind of

medieval constitutionalism, since it was to someemi systematized into generally

accepted form of social and political organizatitia.essential feature was a division of
land into small units, the general principle of @hhiwas that “every man must have a
lord. This added to the shadow claims that socityeloped its own hierarchy not a
permanent institution but as a fact, as a pyraatithe apex of which stood the Emperor,
who was in turn, regarded &wd’'s vassal

The evil of feudalism lay in the inordinate powegave to the great barons, in proportion
to their strength. The day was thus delayed whetaie, as a unit could emerge. We,
therefore, find that the strong kings of the Midélges were those who endeavored to
concentrate power in their own hands only to syaterally put in place a centrally

controlled unit. The control was, however, dependerthe baronial supremacy.
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In this way feudalism seemed to have been an migeitgrowth to bridge the gulf
between the chaos of early medieval times and rither @f the modern state. In England
and France particularly, and to a less extent iair§phe policy of the kings was to
concentrate power in their hands, and to contrdlfarally destroy the great feudal fiefs.
And it is precisely in these countries that we rimk for the first faint emergence of the
two principles which we have described as the rsargscondition of the growth of
modern constitutionalism, namely, nationalism agpresentative democracy. Moreover,
it was in these two countries that the assemblyaioimg representatives of estates, with

less than the baronial ones, first appeared

The sense of nationalism in Spain grew out of diifie sets of circumstance. On the other
hand, in Germany and Italy, where the conceptiothefHoly Roman Empire was much
more generally accepted, feudal anarchy continaegbérate into much later date than in

the three states.

The other matter of constitutional interest whiameeges from this long period of
internecine struggle was the experiment generallgwin as the Concilaiar Movement.
This followed the scandal of the great schism whidohded Western Europe into two
religious allegiances under different popes. Theosd Charlemagne was attempted to
revive an earlier institution for the government tbe church namely, the General
Council, to which the pope was to be forced to subhine Council of Pisa followed by
the council of Basel, were attempts made to putiyee under a control of some kind,
but from that time onward the councilor system,aamethod of church government,

disappeared.

Though the councilor movement was itself a failurdyad considerable significance in
the history of constitutionalism in two ways. Fjrfte organization and procedure of the
councils acknowledged the national divisions intbich Europe was now falling.
Secondly, the councilor movement gave rise to mapdgculation as to the methods by
which a General council might be made to repredenviews of the whole body of the

Faithful, as distinct from those merely of churepritaries.

54



Towards the end of the middle Ages, then, in thelatof Western Europe, we find a
fever of political speculations which arouse ouths abuses of the Catholic Church and
whose object is to give that church a new conatitutin England, France and Spain, we
find at this time, the actual germs of the modesnstitutional state for in these states
practical politics outstrode legal theories and ghest of the Holly Roman Empire. In

Germany and Italy it continued to stalk for mangnge

2.1.3 The Renaissance State and the Effect of Indtial Revolution on Nation-State

Formation

The process of the breaking—up of medieval insbihst which we have been tracing,
was given a tremendous impetus by the great revdfadntique culture of the {5
century, which with all its consequences is gemgialled the renaissance. The general
effect was at once one of atomization and one t&gmation: it atomized the medieval

world but integrated individual states.

In England, France and Spain it affected a morsetyointegrated state on nation lines.
In Germany and lItaly the process of integration taem but over much more confined
areas, so that in the scoundrel (end) many litdées arose. But in many respects the

renaissance undid the good work that had been gwing the three western states.

The Renaissance state was not a truly constitdtiomzch less democratic. Its essential
guality was external sovereignty, which impliedteosg general authority maintaining

itself at any cost, chiefly with a view to strengtiing the state against all its neighbors.

The statesmen of the renaissance, indeed, cautihtdi the spirit of antique political
philosophy, whereas Greek autonomy was conceivatdeasnly means of assuring the
good life to the individual. In short, the Renarssa monarchs were concerned with

politics and not in the least with ethics.

The political effect of the religious reformatio the 16" century was to give to the
Renaissance state a divine sanction. The theologittaude logically implied complete

toleration of religious opinions. This was not fiés arms only, but when Luther came
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he made a perfect prince. It was thus possibleslector of Saxony to establish a state
church.

Such a church was bound to become as exclusiveirdalkrant as the one it had
superseded. Thus the political consequence of bsthlioctrinal onslaught upon the
papacy was to atomise the world still further, @ndadd to the prerogative of the

renaissance sovereign.

In France, Prussian and Austria despotism becam@lete. In France the State General,
from the time of the Renaissance, met less andiegsently and it was not convened at
all until the eve of the revolution. The two greharacteristics of this type of despotism
were a professional army and profession bureaualeayn generally from the middle
class of bourgeoisie.

Thus the only unifying force was the crown, whiclught no aid from any representative
body; and so the organs of a properly constitutaty/tpolitics failed to thrive by activity.
That was the reason why, on the continent, thededelopment of constitutionalism was
delayed until the 1® Century, and when it did came, it took a seriesewblutions to
achieve it. In England alone, Renaissance monavehy not allowed an unchecked

despotism.

2.1.3.1 Development in England

England, too, had its period of despotism in thendi&sance time, but peculiar
circumstances prevented it from becoming strengitieand fixed as it did on the
continent. Yet there was the occasion for the rsgttip of the monarchy which is

sometimes called the Tudor Despotism.

That, however, is a term which requires a good ddahualification. The Tudor

Despotism had three organs of government only dnghich can be compared to the
highly-trained bureaucracy which became a markatufe of despotic government on
the continent. This was the council, which was thenarch’s tool in the executive

department. Its inordinate power was checked bye#igtence of the other two, namely,

56



parliament and the justices of the peace. It is that parliament sanctioned, with the aid
of the council, but the important point is thatcdntinued to meet and to approve all

legislative proposals.

Undoubtedly, the Tudor parliaments were mostly snbent, but this was because three
of the five Tudor monarchs voiced the will of thation. When the monarchs no logger

embodied that will, parliament, with its entire rhaery readily revolted.

The Justices of Peacevho locally administered the policy of the cehyavernment,

were not, like the local administrators unpaid vesskdrawn from the landed gentry.

The insularity of the country, which freed it frotine constant need of armed defense
against foreign aggression and which cut it offnfrthose forces which continued to
strengthen the continental autocracy, made it ptessb blend the despotism of the

monarch with the deeply-rooted principle of locatlaentral self -government.

The isolation of the sate also strengthened itsesefnationalism, and this was enhanced
by a series of events in the Tudors period. Thet fwas the reformation, which

transferred the headship of the church from theeRopthe English monarch and thus
preserved it completely from papal interferencee econd was the defeat of the

Spanish Armada.

The civil war (1642-49) really destroyed whatevlarmce there was of establishing in
England the type of enlightened despotism. TherBtusocracy had attempted, under
Charles 1l and James I, to raise its head once=pfnrt it was so utterly overthrown by
the Revolution of 1688-89 that any future attenoptelvive the royal power was bound to

fail.

Here it is necessary to emphasize two great fawisected with the Revolution of 1688.
The first is that the control of affairs was efieety transferred from the king to the
“king in parliament”. The second is that this change was placed in statatory basis.

Before this time there was no statutory law of ¢bastitution. What was there was only

customs and convention, for Magna Charta was hardifatute. In any case, most of its
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provisions became obsolete with the passing offékidal age which produced it, the

commons were glad enough to quote it as a precethenigh.

Under the Commonwealth and protectorate fully wnittonstitutions were produced, but
they passed away with the restoration. Certainnfired provisions connected with the
restoration had statutory force. But in any caseytlwere included in the general

revolutionary settlement.

The various statutes passed at the time of the IR@®wo of 1688-89 placed the
sovereignty of the British state irrevocably in thends of parliament, for the Bill of
Rights and the Mutiny Act gave parliament the colntf the army. By the simple device
of annual supplies of money for its up-keep produae effective prevention of tyranny.
Yet this was only general legislative supervisionick existed in the hands of the king
and his ministers. Yet in the course of thé Ientury, by a purely conventional and
finally by the end of the century, there was ondealdpower to parliament, i.e. the

control of the executive.

Meanwhile, the legal history of the state had fixlked principle known a&he Rule of

Law” which means the equality of all citizens of whatexank before the law. Statutes
like Habeas Corpus and the Act of Settlement hamired, on the one hand, the
immunity of the citizen from false imprisonmentdamon the other, the immunity of the
judge from royal interference. Again, judicial dgons like that in connection with John
Wilkes achieved simultaneously the security of ¢hizen from wrongful arrest and the

subjection even of ministers of the crown to theirmary processes of law.

Thus, by the second half of the™Bentury, Britain was a constitutional, though mot
democratic, state. By conventional growth and Isgies of statutes her three organs of
government: legislative, executive and judicial ev@roperly constituted and related in

such a manner as to ensure the absence of tyranny.

The principle of representation was deeply rootedthis system. But no ideas of
franchise extension had yet come to be acceptpdaatical politics. For this, the country

had to wait for the combined effects of the Freaot industrial Revolutions.
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The Britain Constitution was the result of a slawnventional growth, not, like the
others, the product of deliberate invention, resgltfrom a theory. Yet, though its
development was not the result of a theory or flespit was made the starting point of
the political speculation which characterized th8 and 18 centuries. Britain was thus
the only constitutional state in the world. It wiagvitable, therefore, that this system

should become a model for the later constitutiolestelopment of other states.
2.1.3.2Developments in America and France

The political tyranny, which the Renaissance hanodypced and the persistence of
religious intolerance which the Reformation had elothing to ally, gave rise to an
explanation of the kind of state which was to htld field until the dawn of the 19

century. This was what is generally known as tread@ontract theory.

The contract theory, argues that the state is botof compact made among a number of
men who come to gather to end an intolerable sihteature. By the compact men
abandon certain of their natural rights, but ohlyse necessary for the establishment of a
civil condition of society. The object of politicabciety is, therefore, to secure that the
rights not so abandoned continue to be guarante#tktcitizens. If the establishment of
government is contractual, it follows that when gamment becomes tyrannical it breaks
the contract. Citizens of such a state would, floeee have the right to remove such a

government.

The compact, according to Lock, was made betweensthjects and the monarch to
establish a common organ for the interpretation etetution of mans rights, as existing

before the political condition was established.

In his social contract, Rousseau made a brave ptt@rbuild up a logical and even in
controvertible defense of democracy. If men wemnb&ree and yet were everywhere in
chains, said Rousseau, the only means of rendénmgslavery legitimate lay in the

retention of the sovereign power in the hands ef itidividuals who had made the
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contract. The contract secured equality, thereloh gaving himself up to aljave him up

to none.

This theory was literally the forerunner of two afreevolutions which occurred at the
end of the 18 century, one in America, and the other in Fraridee revolution in

America was not confined to the war of Independetideok also the form of a series of
democratic changes in each of the thirteen coloamesthe drafting of state constitutions

which were collected and published in 1781.

The collection was translated into French and hadoasiderable bearing on the
constitution — making, which marked the revolutigngeriod in France. But the
influence of the war of American. Independencdfied its consequences on the history

of modern constitutionalism was even more striking.

The war resulted from an economic regime which Angerican colonists regarded as
tyrannical. Their slogan wdso taxation without representationThe representation of
the American colonies in the parliament at Westteingt that time was a manifest
impossibility. So, the American war of independerm®ke out and ended in the
establishment of a new political entity known as tnited States of American founded
upon a constitution promulgated in 1787. This dtunsbn embodied the principles
enunciated in the Declaration of Independence. Tikighe beginning of modern

documentary constitutionalism.

It would not, perhaps, be possible to assert tlwatsBeau’s influence was directly felt by
the Americans. It would be nearer to the truth,bphiy, to say that the fathers of the
constitution were continually informed by the sarmgirit as that which inspired

Rousseau’s political philosophy. But, Rousseau diesctly behind those who led the

early movements of the French Revolution.

When the bankrupt government of France in 178%teddo the expedience of recalling
into existence the Estates General, which had reit since 1614, it carried into the
forum all the idealistic dogmas of Rousseau anddiiswers, and thus brought them in

to practical conjunction with the promulgation gbalitical constitution.
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The national assembly of 1789 thus drew up“Declaration of the Rights of Man and

of Citizen” before coming to its proper business of makingrasttution. This document

was saturated with the dogmas of the contractuginoof the state, sovereignty and of
individual rights

The constitution, which followed in 1791, and toig¥hthis declaration was prefixed, did
not last, because the legislative Assembly to witigave birth was unaided to deal with

the state of anarchy that developed within Framckthe state of war without.

Nevertheless, this is the second great stage imekelopment of modern documentary
constitutionalism as the American Revolution is firg. The French ideals became what
had never been in its British or even in its Amani¢dorm a challenge to every constituted

government which did not recognize and embody tivergignty of the people.

2.1.3.3 Nationalism and Liberalism as Propelling Fezes

Paradoxically, the Napoleonic regime and its consages in Europe did the rest, for
now that the principle of democracy had been fdalynched on the Continent. All that
was required to give effect to the spread of ctutgdnalism was a sufficiently vital sense

of nationalism among the various oppressed commesgnio which it was addressed.

The nationalism of which we spoke in connectiorhviite Renaissance was a vague and
largely unconscious development. The nationalistickv followed the failure of the
Napoleonic conquest of Europe, was a mighty fireictv first consumed the incendiary,
and then smoldered, to burst into flame edificethefold regimes. Not for nothing was
the battle of Leipzig called the “Battle of the Maus” though the royal and aristocratic
diplomatists who made the Treaties of 1814-15 diatle grasp the true purport of the

movement, which had engulfed the pretensions obBarte.

Those treaties restored, in most countries, theeahdespotisms, which the Revolution
had sought to overthrow and revived most of thewae frontiers. Where this was not

done, they cut away added areas and populations their old allegiances and placed
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them under new ones according to the dictates wkpgolicy or the right of the victor.
The result was that the universal emergence ofnit@nal constitutional state was
postponed, though it was not possible to say it dessl. Another result was that the zeal

of the reformed was driven underground and butstaccasional revolts.

The diplomats who were supposed to have been irgeha the peace of Europe were
concerned rather to crush this revolutionary spiviterever it appeared, but their hold
weakend with time. In the year 1830 there was m@&mresolution in most continental
states. As usual, it began in France, where thersss Bourbon dynasty was overthrown
and a still more limited monarchy was introducedemLouis Philippe. But this was the
only movement which was attended by success dirtiee with the exception of that in
Belgium which led to the establishment of a newepehdent state under a constitutional

monarchy.

Another series of revolutions in 1848 much moréosisrthan that of 1830, showed once
more the weakness of a mere liberalizing movemetfounded upon national unity of
the constitutions promulgated at that time. Onlypsth of France, Sardinia, the
Netherlands and Switzerland survived the reacti¥frthese, the first was soon lost in the
establishment of the Second Empire under Louis Napo while the second persisted
but feebly until it came to be associated with timying movement in Italy. So it was

said thatwhenever French sneezes, Europe catches cold.”

After the failures of 1848 therefore, a new turrswaken by the aspiration of the liberal
reformers. Besides the obvious fact that the reimiary method had failed, a new and
very important factor was working towards the péalcgettlements of political problem.
This was the effect of that vast serious of changdésch we call the Industrial
Revolution. When this economic revolution begamwtwk itself out in England, it was
inevitable that it should have a series effect ugenpolitical situation. It destroyed for
ever the preponderant weight of the agriculturabses in the community and brought
into being a new middle class, the capitalists, war by year became more insistent in
their demand for political recognition
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The Reform Act of 1832 granted emancipation to téss. This Act swept away many
of the abuses which had accumulated through theliges, redistributed parliament seats
so as to destroy the representation of areas wich outlived their former political

significance, and gave parliamentary representatothe new urban areas which had
developed through the industrial changes. In dthngit enfranchised the new capitalist,
though by no means introduced a complete systedeofocracy. It was the first step
towards it, and in the right line of constitutiondevelopment, as opposed to

revolutionary method.

The enfranchisement of the middle class, indeedngthened the cabinet system, i.e. the
control of the executive by parliament, alreadynfir founded during the focentury, by
changing the center of political gravity from tleeds to the commons and by brining into
existence a new division of parties on which thentemance of a real cabinet system
depended.

This great movement, arising from the Industriavétetion inevitably spread to the
continent. As it did so, it brought in its train ms@quences, which strengthened the
tendency to changes on constitutional lines, faffiécted an alliance between existing
governments and the new capitalists who wanted alativbenefits, peace and order.
Moreover, it gradually tended to intensify the éxig sense of nationalism by prompting

a policy of economic protection.

But these industrial changes also brought intotemee vast urban agglomerations of
wage — earners who, in their turn, demanded palitights. In England, this led first to a
working class movement known as Chartism, whos@qga& was to bring pressure to
bear upon the government to grant, among othegshiimanchise reform. When this had
worked itself out without success, there came Weereform Acts of 1867 and 1884, the
general effect of which was to enfranchise lodgerthe towns and agricultural laborers.
But in most countries, before the political machooelld be so adjusted as to grant such
rights revolutionary theories were already beingppunded whose object was to

overthrow existing governments and establish afoem of society.
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2.1.3.4 The Second Half of the {9Century

The second half of the T9Century was the heyday of documentary constitatidkith
the exception of those of Great Britain and thetéthiStates, no existing constitution was
older than the 19 century ones. Most of those which existed in tinst half of that
century have since then either entirely disappearsd replaced by new ones or so

fundamentally amended and revised as to be intaffag ones.

This great surge of constitutionalism originatedhe unifying movements in Italy and
Germany, which were, in their turn, largely respbiesfor the republican constitution
promulgated in France after the war of 1870 iryltdhe Sardinian Constitution was one
of the only three that survived the catastrophd &8 Revolution. Between the years
1859 and 1870 by a series of revolts and wars d@hews states were amalgamated with
Sardinia, and each came into the Union. The catistit of Sardinia was made to apply

this Union, thus finally forming the kingdom of lya

In Germany, again after the failure of 1848, the-@xisting system was revived, but by
means of three wars fought between 1864 and 18¥Wjineered and executed by the
genius Bismarck. Denmark was defeated and lodDtlehies of Schleswig and Holstein;
Austria was expelled from the German Confederaton the second Empire was

overthrown in France.

In this way four new constitutional states emerdedenmark, in 1864, the Crown was
forced to accept a parliamentary system, in Austnd Hungary new constitutions were
drawn up in 1860, under a union of the Crowns. &rrany, the German Empire was
established in 1871; and in France the Third Repuishs finally constituted in 1875.
Each of these constitutions adopted parliamentasitutions, which were copies, more
or less revised forms of the British model. Eachth&im contained democratic elements
but the powers of parliament were not yet suchoasatisfy all the demands of liberal
reform. Moreover, nationalism had triumphed onlyto@ point.

Nationalism became the battle — cry of the Balkaoptes, who were still oppressed

under the heel of Turkey. As a result of a war leetwvRussia and Turkey and the interest
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taken by the then powers in the conflict at thegress of Berlin, two new. i.e. states
Serbia and Rumania were established. Montenegroichwiad maintained its
independence through many centuries, was doublaizén Greek had already secured
her independence in 1832 and was being governatlyfiander a constitution in 1864.
Abdul Hamid had proclaimed a constitution for theole Ottoman Empire, but it had
been abrogated within two years. The Young TurntyPauccessfully revived this
constitution and made Turkey a constitutional mohgr Taking advantage of these
Turkish disturbances, Bulgaria declared her corepietional independence.

Thus, under the influence of western Liberalisne, $buth East corner of Europe, so long
oppressed by the oriental despotism of the Turksl, by the first decade of the20
century, adopted, at least, a form of political st@ntionalism. In each case, a new state
was established based on emancipation.

In no case were national aspirations fully satésfed this fact led to the Balkan wars.
Nevertheless, the second half of th& 28d the opening years of the™gentury, should
how widespread the hope that national democrachtpigve to be the most satisfactory

ground, on which to build the progressive constomal state.
2.1.3.5 The First World War

By the eve of the first world war, in 1914, thehe thational constitutional experiment
was, in some form or another, being tried in exaage in Europe, with the exception of
Russia where attempts at constitutionalism had gonkirther than the establishment of
partially elected Assembly (the Duma), which framinception in 1906 became weaker
rather than stronger. Nor was constitutionalisnfioed to Europe, the United States and
the British self-governing Dominions. It had spresldo to many outlying parts of the
earth, south America, Japan, and even to China.

This constitutionalism was always molded eithertlom British model or on the variant
form of which adopted by the United States. Thisoisay it established representative
institutions and made the nation the basis of thieesWhere a nation could not be said to

exist, as in China, the constitutional trend netuthe growth off nationalism and used it
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as a political platform. Yet, political constitutialism had in most cases still further to go

in the matter of representative democracy and naligm.

If history proved, as it seemed, that nationalismaswhe only firm foundation for
constitutional rights, the sole question was whetie so far unfulfilled dreams of
national unity could be realized by peaceful meanswhether it would require a
catastrophe to bring their realization. At all etsenvhether the catastrophe was necessary
or not, it dubitably occurred when war broke outl®l4. Moreover, there were some
states in which, though they possessed a conetitutie political organization could not
be called democratic, especially in the absengmptilar control of the executive, which

was particularly true of Germany,

It is not surprising, therefore, that a war fougig, Woodrow Wilson said, to make the
world safe for democracy, should have had, as drteeomost marked features of its
aftermath, a rich harvest of constitutionalism. Meors asserted that a lasting peace
could be founded only on the basis of the self terd@nation of peoples, which meant
that the suppressed nationalities should so féniasvas practicable establish themselves
as independent bodies on a national basis. Thécapph of this principle involved the
partial or complete break-up of four great Empir&€&rmany, Austria, Russia, and

Turkey which the war itself had already achieved.

The peace treaties created new sovereign state$iifand, Estonia, Latvia, Lithuania,
Poland, and Czechoslovakia; dismembered others Gkemany and Austria; and
Enlarged yet others like Serbia ( called Yugoslawids enlarged form ) and Rumania. A
new documentary constitution in each case cropgedram these changes. Personal
liberty, popular sovereignty and nationality welne tharacteristics of the constitutions of
all these constitutions. They all had without eximep adopted the British plan of
parliamentary control of the executive with certaamiations, though many of them even
went further in matters of universal suffrage. 8ods could be achieved, democracy had
certainly triumphed. With due regard to the exigesof strategy and economic stability,

nationality may also be said to have triumphed.
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A yet further development of constitutionalism whiwas born out of the result of the
First World War is the establishment of the Leagtidlations. Here, for the first time in
history was an organization of many states undeefaitely constituted body of rules
and set of organs. The League was at once empiandl experimental in the
constitutional practice of the states that fornte@Me call it a constitutional experiment,
not because it was an independent body with sayer@owers, (for that it certainly was
not) but because it aimed, by constitutional meahgreventing or peacefully settling
conflicts between the sovereign bodies that wereniémbers. It was, therefore, in line

with the constitutional progress that had up tontheen achieved by most western states.

2.1.3.6 The Backlashes

In the immediate post-war period, it seemed th&ébnalism, representative democracy
had joined to achieve an almost universal victanythe rights of man and the rule of
law, and that the lessons of political constitutilism were to be at last successfully

applied to the solution of the problem of world pea

Unfortunately it was soon to be forcibly demonsdatthat political charters of
themselves are not enough, unless the will to ntladsn work is not present among the
people for whose benefit they are designed. Undatishal practices will inevitably be
adopted to nullify them. Therefore, it was thathe years following the settlement of the
First World War, an authoritarian reaction agashstnocratic constitutionalism occurred

in several European states.

The Russians were the first to repudiate politicahstitutionalism. The Russian
Revolution of 1917 passed through two phases. #iespolitical or liberal revolution in

March, which destroyed the Tsarist autocracy amabéshed a republic constitution with
a parliament (Duma) and cabinet modeled broadlyhenFrench pattern. Secondly, the
October or Bolshevik Revolution, overthrew the Dumuad establish the Worker's

Republic.

In 1918, Lenin had produced a constitution, whiaswrefaced by ‘@eclaration of the

Rights of the Laboring and Exploited peoplesphrase that clearly indicated the nature
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of the Russian Brand of Western constitutionalissan application, of the doctrines of
Marx, the new regime in Russia was concerned wathldishing not the constitutional
rule of the majority but the Dictatorship of theoftariat, which Stalin, elaborating the
original thesis of Lenin characterized as ttetatorship of the Communist Party as the
force which guides the Proletariat”

There was thus in Soviet Union two elements whiistirdyuished it from constitutional
State, as weéhad been informed of so far — first, a politicattdtorship through the
dominance of a single party to the exclusion ofo#tlers. Second, a totalitarian system,
which is meant to use the political machine to oanand direct every aspect of the
economic, social and even religious life of thegleoThese futures of dictatorship and
totalitarianism characterized Mussolini’'s regime Italy and Hitler's Third Reich in
Germany.

In October, 1922, when the Fascist militia marcbedRome, the king, to avoid civil war,

invited Mussolini to form a cabinet. The cabineving been formed, the Chamber of
Deputies, to save itself from immediate dissolutgmanted Mussolini special powers.
From that moment on Mussolini gave himself the keghnding title of Duke, gradually

undermining the constitutional system under whigttylhad lived for more than half a
century. The electoral law was modified so as twpce an artificial Fascist majority in

parliament and soon all other parties were suppdessid the Fascist Grand Council,
which embodied the Duke’s will became the only efee organ of government. At the
same time, Mussolini abolished all associationsterasocial political or cultural, which

did not subscribe to the theory and practice otisas.

In Germany, Hitler and the National Socialism cante power in January. 1933. Here
again the plot to overthrow the parliamentary gysteas at first covered with a
constitutional cloak. Till then Germany had beeweayoed under the constitution of the

Weimar Republic, founded in 19...

Hitler accepted the chancellorship-i.e., the OffadePrime Minister at the hands of the
President of the Republic. At no time did Hitlemdeance that constitution but using the
plenary powers granted to him by the Reichstagapmoved by the President, rapidly
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destroyed the foundations of the constitutionatest&le forcibly dissolved all other
parties, excepting his own, i.e., the National 8l&ti Party. The many employer’'s
associations and trade unions were dissolved amd veplaced by the state-controlled
Labor Front. All independent opinion was suppressied the press became the tool of
the Nazi Party.

To justify the regime, the whole fabric of Hitlere@nany was bolstered by a pseudo-
philosophy of the state which argued that the Neaity was synonymous with the
German Nation, and the Western Democracy was amoontcreed. But in truth, Nazism,
as one of Hitler's renegade followers said, waimgt more tharfa doctrine [with] less

nihilism”.

The success of dictatorship in Italy and Germany aalisastrous effect on the political
constitutionalism of neighboring states. And thigswespecially true of Spain, where in
1932, only a year before Hitler's assumption of pgwa new constitution had been
promulgated.

It was against this constitution that General Foarevolted in 1936, and for three years
Spain was a prey to civil war. Franco finally credhthe Republicans in the spring of
1939 and established his dictatorship.

In almost all States of Europe, there were cellslaZi propaganda, and it was only with
the greatest difficulty that, in the few years gfracarious peace, such states as Belgium
and the Netherlands, Denmark and Czechoslovakifd aoaintain their parliamentary
institutions. Most of the others succumbed to H#léorce or cajolery and allowed their
constitutional safeguards to be whittled away byadorm of dictatorship. Then Hitler
began his series of open aggression, which in B889ght the western democracies into
arms against him, and the Second World War began.
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2.1.3.7 World War Il and Thereafter

2.1.3.7.1 Consequences of the Second World War

The political consequences of the Second World VAfar pouring to be even more
complex and disruptive than those of the first. Tasult is a complete shifting of the
centers of world power. Control has passed fromtevesand central Europe into the
hands of two super-powers, the United States andsiRuln this new situation

remarkable constitutional changes have alreadyroadand are still taking place.

In Europe, the defeat of Germany and Italy ended\thzi and Fascist regimes, although
it did not succeed in wholly eradicating the dibtog authoritarian systems in Spain and
Portugal. The liberation of the Nazi-occupied comst by the confuering armies from
west and east had strangely different results fioua parts of the continent. In the west,
north and south it led to the restoration of pankatary democracy in France (first under
the fourth Republic, and later modified under tberth Republic), in Italy (where a
republic replaced the monarchy), in the Netherlam#dgium, Norway, and Denmark
(where the royal families were reinstated). In tieatre, German was divided into four
zones each controlled by one of the occupying pswiie United States, Britain and
France in the west and soviet Russia in the Eader| the three western powers agreed
to the establishment in their zones of the Germ&mwggderal Republic, with a
parliamentary constitution and the occupation waiffuceased. At the same time, Russia,
in her zone, established the German Democratic Btepuwhich, however, she

continued to dominate.

The peculiar circumstances and timing of the twaywonfutes of Hitler's Europe made
Russia the liberator of the lands on her westermddyo These were Poland,
Czechoslovakia, Hungary, Rumania, and Bulgariaehéas an opportunity to spread the
communist power which Russia could not miss. Irhazfcdhese countries, therefore, she
gave armed support to communist minorities and thas able to force on all them a

communist regime with a constitution largely basadhe Soviet model.
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While the former U.S.S.R. was using its newly-fowticength to establish its communist
domination of Eastern Europe, the U.S.A by meansthef Marshall plan, helped

democratic notions of the west to recover econoligib@m the effects of the war. These
moves led to a drawing together of European dentioanations of the west to recover
economically from the effects of the war. These a®oled to a drawing together of
European democratic states in various internationgdnizations. Of these, probably the
most significant is the European Economic Commurotycommon market, because it
has political and constitutional implications.

Another vital consideration in the new world sifoatarises from the fact that the states
of western Europe which had established Empiresseas were so weakened by the two
waves that they have lost, or are steadily losivrtformer hold on their colonies or
dependencies, with the result that new independ&ates, with their own political
constitution have arisen or soon will emerge inaAand Africa as well as in the
Caribbean. These movements, taken together witlsethospired by the militant
nationalism of the peoples of the Middle East, areating constitutional factors of

incalculable import in a rapidly changing world.

The attempt to apply constitutional method to inétional relation after the First World
War had failed to prevent a second world war. Tk @& the Second World War offered
the victors a new opportunity to attempt to fin@ timeans of maintaining world peace
and security through a permanently constitutedrimatigonal organization. Here again,
however, we should think rather in terms of the clative effect of the two wars. The
charter of the United Nations clearly derived adydeal of inspiration from the covenant
of the League of Nations.

Summary

What, then, emerges from this historical sketch8tFihat constitutional politics cannot
possibly be understood without reference to theeetive and related histories. Every
epoch that we have touched has supplied its qumtéhe existing whole. Greek
constitution gave political philosophy and its imapion opened men’s minds to the finer

purpose of political organization. Roman constitnélism gave western world the reality
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of law and the ideal of unity. Feudalism bridged tulf between the chaos following the
fall of the Roman Empire in the west and the emecgeof the modern state. The
progress of centralization through the crown in |Bnd, France and Spain during the
Middle Ages was necessary to destroy the evileofi&lism and to lay the foundations of
a national policy, while the growth of partially presentative institutions in those

countries marked in Western Europe the first fegginnings of the democratic state.

The Renaissance carried forward the centraliziracgss in the west of Europe and
planted yet more securely the seed of nationalieeret English constitutionalism
supplied a continuity of life to liberal institune through many centuries where they
were dead or had never lived, permitted the grasftiis own institutions among those
communities in all parts of the world of which Eagtl herself was the mother and
supplied the pattern of a constitution when the mointame for any newly-liberated

community to found one.

The American and the French Revolutions gave thdemmworld the first examples of
documentary constitutions, thus finding an immegiatay of reconciling liberty and
authority, the rights of man and organized movemehe 19' century saw the ideals of
liberal reform and nationalism struggling for rendmn, and their partial retaliation in
political forms. The industrial Revolution interisdl both nationalism and constitutional
reform, first by fostering the policy of economimfection and then by extension of the
franchise and the organization of national parfié® first World War gave a tremendous
incentive to constitutionalism by destroying thibédral governments, by creating new
states out of hitherto oppressed nationalitiesgdtgblishing constitutions on the basis of
nationalism and democracy and finally by creatihg will to international peace of
constitutional lines through the establishment loé L eague of Nations. But in the
succeeding years there was a violent reaction sgpalitical constitutionalism, and the
Russian Revolution of 1917 was followed by the istsout break in Italy, the Nazi
upheaval in Germany, and the victory of Franco akerRepublicans in Spain, while the
nations of Eastern Europe generally tended under &l Fascist influences, to sacrifice
the constitutional safeguards they had so recemtly. The Second World War left a

complex and menacing situation for the national denattic constitutionalism of the west
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which has to meet not only the challenge of comsmnibut the danger of a resurgence
of fascism and the incalculable effects of emerddrd Asian nationalism.

The second fact which should emerge from this $kescthat national democratic
constitutionalism, ancient though its origins may is still in an experimental stage and
that if it is to survive in competition with morevolutionary types of government, we
must be prepared constantly to adopt it to the -elianging conditions of modern

society.

The basic purpose of a political constitution fermall, the same whatever form it takes
to secure social peace and progress, safeguardduadi rights and promote national
well-being.

2.2 Developments in Ethiopia

2.2.1 Attempts in Developing the Ethiopian Nation-tate

Society is the product of man’s instinctive de$oeassociation. Association, in turn is
expressed in terms of an aggregation or assemblageople having common interests
and uniting together by‘consciousness of the wind, They establish functional
institutions for the realization of those commongmses, be they religious economic or
political. When man finds himself in such a sitaatithen as aptly said by Aristotle, man
becomes'a social animal.” It is said that social relations are threads fef éind social
institutions are the looms on which those threadsnsoven to make the social garment.
The entire scheme of life is an interwoven stateft#irs for the attainment of the various
purposes of life, among which one is political |lifghich itself is a political institution

and by which political actions are undertaken.

When such aggregate of people start living a sklifie in a more or less definite territory
to realize these purposes of life, man in a waybwess“a political animal.” the activity
culminates in the creation of a state. Gabriel Atdie definition of the concept of state

seems to be fitting here, he defines it as,
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“ ....that system of interaction to be found in adlependent society which
perform the function of integration and adoptionotfb internally and
externally) by means of the employment, or threlatemployment of

legitimate physical compulsion.”

The central notion in such human grouping or Stathe existence of power relationship
between and among individuals and institutionss Ithis very relationship that is the
raison d’étreof all political institutions. In this respect titation may be defined as “an
idea of an undertaking which is realized and wigebsists in a social environmenit’it

is its endurance and permanence in a social mamixmakes an institution distinct from
other social factors, for all social facts are mstitutions. Institutions may take the form
of either ‘institutions personnési.e. groups of human beings and establishmemd; a
“institution of things and concepts. Law, as artitoton, attached to state falls in the
latter category. Law in the widest sense of thenteray be identified a8The sum of the
conditions of social life .... as secured by theveoof the state through the means of

external compulsion®

Law may be a direct reflection of social, econoamd political relationships of a society
existing at a definite point of time and in a pautar place. It may, as well, serve as an
instrument of change or may be regarded as an gg#rformal control. It may, more
often than not, have any one of these or somel of #iem. The point is that law is one
among many institutions of social life. Constitati@s a foundation of the political order,

forms one department of law-in fact the supreme law

For our purpose one may start from the postulaedbnstitution is a mechanism by or a
channel through which political power is convertetb an institution of the state, as a
consequence of which power is structured. Becatiskionexus between state, power
and law, constitution does not only govern theti@hship between the governed and the
government (government understood as the agenayachinery of the state), but also
lays down the basis and justification of state godernment, as juridical concept and
structur8. Seen from this vantage point, a constitution inen other than the

“institutionalization of power’; in accordance with which authority is exercisedl a

whose limitations are those set down by itself.
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The nineteenth century Ethiopia was marked by theéprinces. Each region having its
own kind, ruler or chieftain had been in a statevaf with one another as much with the
authority of imperial power of the centre. In faas one goes from the centre to the
periphery, power of the centre seems to fade awaguglly. The imperial authority of
the centre was subject to the perennial tenden@etéin regional warlords to become
endowed with an aura of legitimacy in their ownhtigwhich poses a central theme in
Ethiopian politics, i.e. persisting dualism-ceritzation and regionalisrh.

The tendency towards centralization and the foronatif nation-state picked up pace in
the second half of the nineteen centtfrParallel to this, another set of events was at its
full swing-colonialism. By the beginning of the tmteeth century all the surrounding
areas had fallen under the different colonial p@ierBoth as counter-reaction and as a
power in her own right, Ethiopia expanded througinquest to more than half of her
original size. The eastern, southern and a podiothe western regions of present-day
Ethiopia were thus incorporated, into the Empifecdlonialism has not influenced
Ethiopian social political and legal institutiortscan be said that it has done so to a
significant degree, at least by default, as, fostance, the territorial definition of
Ethiopia.®

In 1896, the Italian attempt to colonize Ethiop@lapsed at the battle of Adwa. The
socio-economic system prevailing at that time ihi&ia can safely be characterized as
aristocratic and patriarchal, at national, villaged family levels. In 1929 there were
patches of urban and communal way of life. The fgebping in the most of the newly
conquered areas have been dispossessed of thagsrdad were reduced to the status of
tenancy. In the rest of the country, i.e. in thetN@nd central Ethiopia, land- lordism
was grafted on family joint land ownership systemnthe form of curve, tribute or tax.
The social and economic condition which typifiess theriod was dualism small and very
few urban areas on the one hand and enclaves ofrmeadricultural undertakings upon
which a huge rural subsistence sector was supersetpon top of which the imperial
house, the nobility and the high clergy formeddpé&c of the power structure. It was not
a simple, dualism, though. Varying degrees of djsgement of political social, and

economic activities from divergent traditional sdcistructures and processes of
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production have resulted in a wide variety of pbgki political, social, economic,
technological and legal distance between and anmudigiduals, groups, and regions.
Blood relationship with Christ in the House of Déw all the promises of the Bible and
the honor of being a chosen nation (Israel) wdres inherited by Ethiopia and for the
Solomonic Dynasty, it legitimized its rule and hedp inculcate its divinity and
supremacy in the minds of its subjects so much led it served as a powerful
unchallenged source of authority for nearly twoutend years as the most venerated
institution compared may be only to the Emperajagarf’

The imperial omnipotence was beautifully elucidabydan Ethiopian historian in the
following words:

“The kings of Abyssinfd are above all laws, they are supreme in all

causes, ecclesiastical and civil, the land and pessare equally their

property ------- if (one) bears a high rank it is the kings gift*?

The super-human virtue attributed to him by theatagleology manifested itself in the
belief that his mere presence guaranteed orderiryevinherent in the person of the
king. The person of the Emperor provided also amomsymbol for national unity. The
nobility, as a class and individually were totatlgpendent on the Emperor for the
acquisition, of land, office and title, which confgtatus and dignity — highly cherished
things in Ethiopia. So was the continued possessfothem made contingent on the

sovereign’s caprice.

The Emperor’s position at the pinnacle of power wagervasive that he was the sole
arbiter and source of governmental action, whatdteés may constitute. In short,
“Flowed from and was maintained by the grace ofa@hgeror and from his subjects he
“received habitual obediend€”in the same line Burke, the protagonist of traditi
supported institution of this kind by the followingmarkable paragraph.
“The science of constructing a commonwealth, oroketing it, or
reforming it as like every other experimental scegnnot to be though a
prior:-----it is with infinite caution that any maought to venture upon

pulling down_an edifice which has answered in avigrable degree for

ages the common purpose of societ§#---
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The point is not traditional institutions ought notbe destroyed, but to underscore the
importance of the role that such institutions plaghe process of nation building for that

matter in the emergence and development of legétution.

If monarchy is a typical form of government in titawhal society, the nobility and landed

gentry are the concomitant adjunct of the rulinachl
A. The Nobility

As shown above, the mere presence of the king e&s &s a precondition for civil order,
the existence of théMekuanent” and the“Kahenat” (the nobility and the clergy,
respectively) was, likewise, upheld as anotheriaamt factor for the maintenance of
the status quo. The class of nobility consistethefroyal nobility”® landed gentry and
the high clergy. Like the king, their power was alicompassing with respect to the

particular material and local jurisdiction.

Status was made dependent on the possession ef dimmeensional factors,i.e. land
governmental office and honorific title, which im@d to reinforce one another. More
importantly, they were vassals of the king, whosedfices could be withdrawinter

vivo or morti causaat his pleasure.

Thus titles were made and unmade by the traditiprexlogative of the Emperor known
as “Shum-Shir” (appointee demotion) a very counter productivectiza which goes
against the principle of permanency and stabilttynversely, however, it was a blessing
in disguise, for room was left for the nobility tiecome a closed, hereditary estate

capable of forging a corporate identity of its own.
One other contingent class of the nobility was kiigh office of the clergd? whose

attribute can better be observed with another kasdtitional institution of the Ethiopian

polity, i.e. the church.
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B. The Church

Constitutionally, church and state were, in fornd amessence, one and the same thing in
traditional Ethiopian polity. Their respective soaof authority was different. The king's
authority emanated from Solomoic, king David andugSalem, whereas that of the
“Abuna”, the patriarch, was appointed by the pattiaof Alexanderid Egypt. All the
same, the fortunes of the Solomonic Dynasty weterwoven by historical associations
and mutual interest with those of the church. Tmep&ror and the church working
together “provided the unifying elements which @omélly countered the centrifugal

forces of geography, ethnicity and aristocra@y”.

The patriarch sat ifisolemn significance”upon the Emperor’s right hand at all public
occasions. He alone could crown the Emperor, though makes his submission
immediately after his most import functions werenpbeted; this includes blessing the
altar, ex-communicatirfg rebels, commanding obedience, tendering oath Ifegiance

to the Emperor and intervening for clemency.

For restoring the Solomonic Dynasty from usurpatite church was awarded one third
of the land in perpetuity to the emissary, Sairkldédaimanot for the maintenance of his
office, the support of the church and the clerglisTmay be too much, because of the
fact that a good portion of the arable land was exviby the church is not so for
contributed authoritatively. All these go to shdwatt the high clergy constituted a sub-
class of the nobility; and the church was an imallge institutional partner of the crown.
The problem stated: unlike the kings of England~mance, the monarchy of Ethiopia,
which claimed at least two thousand years of moress unbroken rule, actually failed

to build up any kind of administrative frameworkotigh.
The first attempt made in this direction was th&alesshment of ministerial office in

1908 and the promulgation of the 1931 constitutitinis the latter which deserves
consideration here.
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2.2.2.1 The 1931 Constitution: the Japanese Paradig

The Meiji Constitution was conceived as a benewvadgh of the Emperor of Japan to his
people. The emperor embodied the state itself amsl ttve source and repository of all
state power. The myth of legitimating claimed thding Japan had been entrusted to the

Emperor through his ancestors from Amaterase Onijkémson Godess.

The most novel aspect of the Mejji constitution wasbi-cameral nature. The House of
peers, the Upper House, consisted of members tfniermtperial nobility, marques, lower
nobility, the imperial Academy and high taxpayefbe House of Representative was
popularly elected from constituencie¥he Emperor had veto power over any executive
acts and enactments.

The Emperor had the prerogative to determine thgaroration of all organs of
administration, pursuant to which the cabinéeaded by the prime Minister was
appointed by the Emperor on the advice of eldetestaen. Judicial authority was, in

similar manner, vested in the sovereign power efEmperor.

The social-structure and the corresponding politoafiguration of Japanese society at
the close of the I century were very much in line with that of Ethimms can be

abstracted from the above bird’s eye-view expasitio

There were some very few foreign educated men vawblimited access to the ears of
the Emperor. One such peréowas entrusted with the responsibility of drafting

constitution, which he did, relying heavily on tarementioned constitution of Japan,
which was provided for him by the Japanese legafibhe Emperor with the advice of

the nobility promulgated what is aid to be thetfissitten constitution of Ethiopia.

The first and foremost political dynamics of thatipd was centralization with a view to
build a nation—state. Naturally, that was what waaght from the model. Japan with
homogenous people, speaking the same mother tomguend large following one

religion and with strong affinity to tradition cdre nothing, but an ideal paradigm for

Ethiopia for extrapolation. And that was what tlemstitution did. The constitution was
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meant to serve as an instrument of centralizatiodeu the Emperor, reflecting the
traditional institution of absolute imperial powgithout any limitation and modification.
The point to take notice of for student of law syrily the fact that the constitution laid
down the formal basis for the process of centrabmaand for the institutionalization of
administrative machinery. The constitution was inténded to serve as an instrument of
modernization, albeit the establishment of parliatherhich had, but only the power of

discussion.

All said, this constitution is nothing less or nothmore than a mere confirmation of the

powers and prerogatives of the Emperor, which heldyon any case have exercised.

At this particular historical juncture, where thevas little of modernism and yet so much
was wanting, the ltalians invaded the country forgars after their first attempt had
failed. This time they got Ethiopia all in shambldsyet, the people put up a fight —
protracted guerrilla warfare. After five years afcapation, Italy was defeated with the

support of the Allied forceg?

After the war of liberation two trends were seniotion-the continuation of the process
of modernization and the reorganization of theustajuo. As regards the former, the
legal order was established, new laws were enaatehl the corresponding political
structures were either reorganized or new ones e&ablished. The powers and duties
of the various organs of government were bettecudgted and administrative units
redefined. Parallel to this, the old order was vatiog and institutionalizing itself in the

direction of constitutional monarchy.

The train of events in favor of modernization wagher enhanced by the federation of
Eritrea with Ethiopia by the Resolution of Unitedthdns. The inadequacies of the 1931
constitution became more than apparent; rathesdaime glaringly clear in the face of the

new political climate.

Hence, if the 1931 constitution was a benevolefit @i the Emperor, the revised
constitution of 1955 was largely the cumulative aedultant effect of external and

internal pressure that was brought to bear ontdtasquo.
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The fact that power is the control over resoure&sn to encompass all sorts of political,
economic and cultural spheres of social life haserbreiterated as a basic postulate and
were dealt with above. The other element that mayntroduced at this juncture is the
guestion of theelite. Purpose, is the emergence, development and tle ab

“traditional” and thé'new” , in the centre of the political structure.

By the 1950s there were a good number of educétedreEthiopia. Most of them were
oriented towards Western Europe type of democréogether with this and sometimes
standing against this group, there were the t@uili elites, who stood for the
maintenance of the old order — the crown, the dhufte land system and Ethiopianism —
isolation and independence. The compromise washsougthe English system of

government to which both members of tie and thenew eliteturned their eyes.

2.2.2.2 The 1955 Revised Constitution: the Westmites Paradigm and the Aborted

Reform thereof

The West Minister model is a political theory andoastitutional framework brewed and
distilled on the English soil and operating to diatéhe United Kingdom and mainly in

the commonwealt countries.

In the background of the model, there is, politicabeaking, the belief or commitment
in non-violent evolutionary or gradual developmenhe model itself composes the
following basic elements. Firstly, they continuedvdiution of power to formulate
governmental policy from the sovereign body tothgous departments of government.
The sovereign body here means the Crown in parhgmend parliament, in turn,
constitutes the House of lords, composed of then@rappointees and the house of
commons, an elected body. Secondly, is an eleacbsdrgment coming out of party,
holding a majority seat in parliament and constimta cabinet of which the Prime
Minister is the Head of Government Thirdly, popuhdl expressed., not only formally
through parliament, but also through other agencfesterest articulation, which are a
faci for political expression and association. Finalyl, theses are accompanied by a

strong and independent judiciary, which does ndy orterpret laws, but also sets down
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new laws by way of predicament. The hybrid intahgal brooding under the Emperor

thus managed to hatch a constitution modeled #iféeBritish Government.

The ruling body did not want to declare a new dtutsbn for obvious reason. Instead,
they christened the 1931 constitution as the Rdvi€®nstitution of 1955. This
constitution, like any other constitution, definesid distributed powers, rights and
obligations within the Empire, notably between tEmperor who had the moself
sufficient source of political authority, on the one hande tlest of branches of
government (which enjoy derivative power, either bmth from the crown and the
people), on the other, and finally the constituti@a also incorporate, the basic tenets of
fundamental human and political rights from thetedhiNation Universal Declaration of
Human Right§’to which Ethiopia was, then a signatory, which wéd matter much, for

it was a mere declaration, not a convention.

The Emperor held a pre-eminent place in the canistit™ He stood apart from other
agencies of government and at the same time, héh@aambodiment of them all; and as
such he enjoyed a lot of executive, legislative ardiciary prerogatives. There were
others with respect to which he shared power alke. provision among others, which
prompted the writer to make assertion of this kinhs as follows:
“the sovereignty of the Empire is vested in the BErapand the supreme
authority over all the affairs of the Empire is eised by himas a Head

of state, in the manner provided for in the presmmtstitution™*

This time his power seemed to have been circumstity the terms of the constitution,
nominally, though. The Emperor is most closely awmtad with the executive, with
respect to which he had power to appoint and dsmilsofficials including the prime
Minister and members of the cabinet, for they oladrtposition and were answerable to
him and to him only. The power to determine theaaigation and jurisdiction of
government departments, as well as to constitigecivil service belonged to him. He
had wide discretionary power concerning foreigriqyol
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Although the cabinet and the members had someelihgonstitutional powers in their
own right, the office of the Prime Minister and tloh the ministers were adjucts of the

Emperor with no organic linkage to the legislatbasly.

The legislative body was bi-cameral: Senators vegneointed from the nobility and a
few from the commons for their meritorious achieeats, while the Deputies were
directly elected from equally populated constituesc Election was made purely on
personal basis, for there was none in the natupolitical party. Member of Parliament
enjoyed, constitutionally, some privileges suchfrae debate, immunity from arrést
They had also the power only to call the prime Bli&i or other ministers to answer
guestions concerning the conduct of governmentiraffar legislative proposals.
Essentially, the cabinet, particularly the Primenidier stood between the Emperor and

the Parliament-stood may be as liaison officer.

The judiciary was appointed by the Emperor, subjec special law, which was yet to
come and which was supposed to regulate mannexi@tteon, tenure, appointment and
dismissal. Judges were to submit to no other aifyfiobut to the law- law in the absence
of contrary stipulation, presumably included thenstitution?* The Emperor had also
judicial function, in the capacity of final appetacourt of equity” may be comparable
to that of the Queen’s Bench. Other than this,BEhweror had a sort of umbrella power

of “maintaining justice through courts®.

Finally, the constitution was declared to be thpreme law of the Empire and as such,
acts or enactments which were found inconsisteth thie constitution were rendered

null and void.

In the annals of Ethiopian history, it was this stiation, which for the first time,
articulated the power structure of the Ethiopiatitp@nd it was this same document
which spelt out fundamental rights of citizens. Hdhe less, it was prerogatives and
other powers of the emperor which, even his ov@oegee, felt intolerable and which
the people found too heavy to shoulder.
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1. The 1960 failedoup des etatsad been a clear sign for the reform of his
government, but He believed He has done away Wwélattors as well as the
effects.

2. Some attempted reforms were however taken. Qeieatempt was to empower
the Prime Minister as per Order 44, to nominatentieenbers of his cabinets; yet,
he had to get the approval of the Emperor. Thidaded to meet the needs of the
time.

3. In the eyes of the then elites one of the prdi@meeds of the time was the
establishment of parliamentary form of governmeaintaining the Crown as a
symbol.

4. By early 1974, events started to take a diffecenrse; the entire cabinet of Aklilu
Habtewold resigned and a creeping coup was sebtiom

5. A new cabinet was established under Endalkad¥ielsonnen, which was, among
other things one major step, establishedmstitution revision commissiomhe
commission managed to come up with a draft, whpgeared in one of the daily
papers.

6. The draft was modeled after what could be charaed as Constitutional
Monarchy of Western Democracy with separation afgoand controlling
mechanisms. The Emperor as Head of State had aelgfbective power only —
Commander-in-Chief of the army. The draft was adified; instead a new

government was established by September of the gaare- the P.M.A.C.

2.2.2.3 The 1974 Revolution and the 1987 Constitati: the Soviet Paradigm

The given system could have been saved, had the@mpde reform measures been
taken, like for instance, making the prime Ministaccountable to the Parliament and
introducing economic reforms, more particularly,raagan reform. These and other
measures supplanted by the political legitimacy rtiemarchy enjoyed would have had

ameliorated some of the major problems that b&ésesaciety.

Eritrea had been reduced to a mere provincial sfatum a federal unit by imperial order
secessionist forces were out in the field pickipgarms. In the southern part of the

country the conflict between landlords and tendvatd escalated to a point of bursting
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into flame. There was general discontentment amtiregy urban population and in
particular among the disenchanted intelligential. short class contradictions were
polarized. Conflicts were escalating. Yet, the &bn ruling class, including its head,
the Emperor stood blind of the smoldering volcahat tay beneath their feet and on
which they rested quite assured. Ethiopia was thasthe brink of bursting into

revolution.

“Equality, liberty and fraternity” was the motto of the French RevolutidBown with
Tsarism” was the Russians. In Ethiopia the slogan Vixevn with Feudalism, up with
Socialism”. The slogan against feudalism meant the destrucidhe imperial order —
the crown, the nobility and the landed gentry. 8lgin, on the other hand, meant land to
the peasants, right of nations and nationalitieseld determination. In general it was a

cry for equality, equal opportunity and accesssources.

The lower rank of the new elite constituting thefpssionals, vocationals, workers and
students together with the lower ranks and non cissioned officers took up the
political stage, headed by the military; the Primnal Military Administratioin?’ It was

said then®*The Revolution has been hijacked”.

Rural and urban lands were nationalized. All praduc and distribution, private
enterprises, including rental houses were brougheuthe ownership and control of the
state. The Emperor, along with ministers, governttrs high nobility and the top brass
were executed, the rest were detairieeld Terrorwas unleashed against opposition and
even against individual dissenters. In short, thesdfan model of revolution and
socialism were in the making; what made differdr@ Ethiopian case was that military
dictatorship was combined and commingled with t@tsanism of the Soviet typ&.In
line with the soviet system, but which is said #orbore appropriate for a socio-economic
system of our kind, the military adopté&kvolutionary Democracgnd thenPeoples

Democratic Republié®

By the vigor of the locomotive of history or by sleth and unexpected turn of events the
Socialist Revolution took place, for the first tinmethe history of the world on the soil of

Russia. To this extent and in addition to what badn supplied by Marxist ideology
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itself, Socialism, as reflected in the Soviet modedd considerable imprints of the
political and social structure of Tsarist Russiatcary to what many would like to view
it. Unfortunately, however, Soviet socialism is dodegree, a continuum of the past.
Tsarism represented in history as one of the mbsblate and pervasive form of
autocracy, ever existed, whose role had been assbynéhe totalitarian soviet socialist
state. The Russian Orthodox Church was the mainstathe monarch, provider of
ideology, and stakeholder in the semi- feudal, seapitalist economic structure of
Tsarist Russia, a role which was “no rule of lam&jther was there a trace of separation
of power. Under socialism there is no rule of &t socialist legality”®! no separation
of power, but unity of state power. Although theyad assertion suffers from all sorts of
weaknesses that are associated with all gross @eaions, but to have an over all view
of the two systems, it does help to look at thetremt the socialist state presents vis-a-vis

the state under Tsarism.

Soviets were organizational cells formed at factomg local levels and served as a focus
of the Russian Revolution. After the Revolutiong tlboviets were structured and
institutionalized. Both the 1918 and 1924 Consgttubf Russia envisaged Soviets as the
creators of the Soviet state and in which the cotmagon of the entire and complete
authority was manifested. The soviets were the rorgfathe proletarian dictatorship,
which meant that they were organs of the Commupasty of the U.S.S.R. Soviet of
workers deputies were, ipso facto, the prototypthefsoviet authority-that is to say state
authority. The guiding principles of soviet statgsre embodied in socialist legality, from
which the nature and function of soviet law coutddeduced. The following paragraph
articulates this very basic interrelationship:

“In Soviet law such a single and general principdethat of socialism —

the principle of a socialist economic and sociateyn resting on socialist

property, distribution in proportion to labor. .32

The content of Soviet Law was made up, notcofpus juris Remanibut out of
revolutionary legal consciousness, which dependedhe interest of the people. From
this, three fundamental propositions have to beudinb to the forefront for better

understanding of the soviet political and legabtypgy.
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1. In the Soviet system one observes the progressimenation of civil legal
relationship and the broadening of the horizonuddligc law. This policy had
been articulated and underscored as early as 182ih declared that #We)
acknowledge nothing as privat&or us everything in the province of
economic is the domain of public law>3The object of public law was the
study of legal norms and institutions which reflexinfirm and develop the
state and the social order, the principle that goe the interaction as well
as the definition of the rights and duties of théividual both in relation to
state and to one anottiérGenerally speaking Soviet public law used to
study the socialist order — the order that goverthedsociety and the state.
More precisely it did not only study the juridia@ture of the state, but the
socio-economic nature as the foundation and detateniof the juridical
properties and the peculiar institutions of puldiw itself. In this sense, it
was taken to mean all branches of law; more spedly, it meant the
constitution. In the main, the constitution of teS.S.R. defined the state
and the state structure, which would lead us tes#&oend proposition.

2. The second most important postulate enshrinederStiviet conception of
laws is the unity and totalitarian nature of thei8lst State.

Modern constitutional theorists invariably hold tthhe doctrine of the
separation of power is the single most importargeas of democratic
institutional arrangement of the political struetuMontesquieu assumed
that there are “three sorts of power in governméme legislative (law
making), the judiciary (interpreting dispute setgli and the executive
(foreign relation, public security and law enforgji® As to how separate
they should be is something that was not conterglay Montesquieu. The
framers of U.S. constitution took it to mean a goweent where the three
branches exercise control over each other througizseem of check and
balances among and between the president, theesmgnd the courts. In
France, the expression was taken in a more lissgake of the word- i.e.
keeping the three organ of government more insdilitem each other.
Courts are not for instance, allowed to exercisg jarisdiction to review
the legality or constitutionality of legislative atment, nor are they to

condemn, acts of the executive as unconstitutional.
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3. The third category of concept which served as adation upon which the
entire edifice of the Soviet polity was built iscgdist property relationship.
The corpus jurist Romaniaccording to Vishinski, is the gospel of capgsli
society which rests on private property. After dmyg the revolution the
hitherto existing property relations had been catghy transformed.
Among the relationship individual ownership conggd the widest possible
right that one can have i.ases, fructusand abusus The entire property
relation and in particular individual right wasuthcompletely annihilated.
The panacea for exploitation was though to be aekieby the total
abolishment of private property and its replacenitgnsocialized property
and labor relationship. Consequently, the main fofrproperty relationship
in socialist society was state ownersHiplhe state as a corporate body
represented the proletariat. Individual persons esmorate bodies might
have “use-right” over land for instance, but no @xeept the state would
have ownership right, as conceived in the true esesfsthe word. The
concept referred to as “use-right” is analogouw/tat is known as usufruct
in private economies and it is devoid of or shdffrtlee right to dispose. The
right to dispose of a property is a manifestatibthe highest degree of the

will of the individual. In socialism, the contrawas true.

Society is an organism and it becomes, accordingax and Engels, real organism in a
system where property and labor are socializedtla@dlistribution of commodities was
supposed to follow the well known maxim, “from eaattording to his ability, to each

according to his work®

All taken together, the concepts of law, constatincluded, were essentially different
from those conceived in capitalist society. Theisbmodel provided for one party, i.e. a
vanguard party, one state-the workers state artdsthge had oneness characteristic in
contradiction to separation of power. Finally,takse superstructures were built upon the
social ownership of property and the progressivereldpment of society into
communism, i.e. the ideal paradigms of the model.
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When a country becomes soviet satellite it medresgefore, that the economic, political
and social structure of that country would havecomform or progressively made to
conform to the line of development set by the sosystem. Depending on the degree of
development attained in this direction and measagainst the bar of the ladder which
the U.S.S.R. has managed to ascend; countries aa¢egorized as followers 6hon-
capitalist-road”, “Socialist oriented statesand ‘people’s democraciesBy the end of
the nineteen seventies, Ethiopia had been categbras falling between people’s
democratic states and socialist oriented ones.

Whatever is the case, by the seventies Ethiopiaehded up being a full-fledged soviet
satellite state. After ten years of revolutionamagtice, Ethiopia was said to have
managed to set up a government modeled after HynBamania, Vietham and that was
what exactly was reflected in the 1987 constitution

Since 1974 a new social order was in the makinge Trovisional Military
Administration was also in the process of recoustiy itself. To legitimize itself within
and abroad it had, at least, to take off the umf@nd appear in a civil dress. The
Military Council presented itself for elections dkugh a new party- the workers Party of
Ethiopia. The party became the vanguard commuradypThe Head of the Military
council became the president. Naturally, the cqubcame the Peoples Democratic
Republic of Ethiopia. The 1987 constitution invey first Article, therefore, declared as
follows:

“The People’s Democratic Republic of Ethiopia istate of the working

People founded on the alliance of worker and Pe@saand the

Participation of the intelligentia, the revolutionaarmy, artisans and

other democratic section of the sociefy.”

Having overthrown the monarchy and the nobility daving identified itself with the
working class, the military did not take time tcctige that the alliance would henceforth
constitute the vanguard of the toiling masses. dddé@& was declared in the constitution
that:
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“The Workers Party of Ethiopia, which is guided Mgrxism-Leninism is
(the) vanguard party dedicated to serve the worlkpegple and protect

their interest.”®®

The party took upon itself to change the politicatonomic and cultural life of the
country. The new elite brought under its contrdlresources — power, economy and
culture. All production and distribution enterpgsiead been nationalized. The rural and
urban lands were under state ownership. Rented eBougere transferred to the
government. Truly, the government by the 1980’s wdsll control of the economy.
The new order represented a new social order, asevwof values. The Ministry of
Education and the Ministry of information could fmstance better be understood as
ministries of national guidance-ministries whicle antrusted with the responsibility of
educating the present society and molding the cgngeneration with the ideals of
socialism. As regards the role of the party in alband cultural respect it was stipulated
that the state:

“Shall ensure the expansion of education and otmeans of enriching

knowledge in order to develop a new culture dayl the foundation for

socialism by enhancing citizens intellectual anggxtal development as

well as their capability for work®*

Be it in Ethiopia or anywhere else under sociaigtem, one of the primordial tasks of
party-state is to develop a new culture in linehvafficial creed. In Ethiopia there was a
degree of cooperation at the first stage of theoRewn; but later on it was confronted

with intense resistance, and some times back-lashes

The organ of state machinery was also curved am focialist countries. The national
“Shengo” (Parliament) was modeled after the Supreme Sa¥idie U.S.S.R. It had a
standing body, the Council of state, which wasngctas executive committee of the
parliament. The president of the council was als® president of the Republic. The
power to interpret the constitution and the coasthality of other laws were given to
this body. This is a contradiction in terms, foe tbouncil itself was the mainstay of

parliamentary and presidential powés.
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The president enjoyed a lot of power. He was thadH& State and had no less power
than any head of Government. He had the power ¢sept the Prime Minister, and
through him members of the council of Minister be tParliament, as well as the power
to ensure that the council of Ministry dischargesdesponsibilities, and presided over the
council as necessafyUpon the occurrence of compelling circumstances,Rtesident

had the power to dismiss and appoint the Prime tdirend other ministers.

Judges were elected, recalled and dismissed byati@ment and more interestingly the
term of their office was made to be congruent witht of the parliament. Although
judges were in those days, as in the past, to medlby “no other authority than the
law”, it was clear more than over before that theigiary was under the double yoke of
the executive and the parliament. On top of thigiadist legality required the
construction of laws in accordance with “revolution legal consciounes§®.

Unfortunately, revolution knows very little of law.

The constitution does not merit so much discusbsiecause it was dead well before it
was born. It was only there for four years befdarevas buried. Soviet communism too
collapsed. The Berlin wall was brought down to ¢neund. The wall was a symbol of
the cold war. Its fall did also symbolize a new eran the international front it meat

unipolar globalization, at national level it meapdulation.

Marx and Engels had envisagide withering away of the state’After seventy years of
exercise the whole structure of the U.S.S.R. digiretted-in a way it withered away. The
fifteen republics, including Russia the nucleustioé Federation rebelled. All what
remained was Michael Gorbachev with his ministar&iemlin. It was he himself who
ignited the collapse. He could not cope with thertia he set loose. He had to leave and
that he did.

In 1991 the same thing happened in Ethiopia. Thereepeople revolted and war

engulfed the capital city. Eritrea declared herejmehdence. Mengistu Haile Mariam had

to leave. He left for Harare, Zimbabwe.
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Cuban socialism is certainly in its death-bed alarity the aging Fidel Castro. Korean
socialism is faltering and only the Chinese bramehss to be surviving the challenges of

the new era.

For many, socialism was a vision, for some othepsasented a panacea still for others,
it was a nightmare. In the history of Soviet sasial it has, at least, done one major
thing, i.e. fair allocation of economic resourcasgqualled anywhere in the capitalist
world. But, economic equality alone did not brirfgpat democracy. In this respect the
Marxist paradigm has, to a great extent been diggloWhat is not yet established is

what democracy would actually constitute.

2.2.2.5The Transitional Charter: A Prelude to Federalism

The P.D.R.E. Constitution was a short lived onee Thansitional Period Charter of 1991
replaced it. The Transitional Period Charter haspmletely changed the structure of the
State, i.e., from a unitary to a federal structéighough there was no mention of federal
arrangement in the Charter in an explicit manrieram be inferred from the Charter itself
and from the subsequent proclamations that théadorhing constitutions would make

the Country a federal one. Party pluralism has laésn an innovation of the Charter.*

The Transitional Period Charter came to force imatety after the downfall of the
P.D.R.E. Government, which was the extension of rhktary administration. The
Charter declared that the provisions of the UnifeBeclaration of Human Rights were

respected fully.

Article 1
Based on the Universal Declaration of Human Rigtithe United Nations of
December 10, 1948, Individual Human Rights shalldspected fully and without
any limitation whatsoever. Particularly every indival shall have
a) The freedom of conscience, expression, associatidrpeaceful

assembly;
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b) The right to engage in unrestricted political agivand to organize
political parties, provided the exercise of sudjhtidoes not infringe

upon the rights of others.

The Charter in its preamble declared the overthobwhe military dictatorship that has
ruled Ethiopia for seventeen years. It presentéiserical moment and opened a new
chapter in Ethiopia in which freedom, equal rightsd self-administration of all the
peoples shall be the governing principles of pmditi economic and social life. The
Charter also guaranteed each nation, nationality meoples the right to administer its
own affairs within its own defined territory andfesftively participate in the central

government on the basis of freedom, and fair anggarpresentation.

Although the Charter mentioned nothing about feldema from the rights given to the
“nations, nationalities and peoples to exercise rtheelf-determination up to
independence if they are convinced that their sgiat preserve their identity, promote
their culture and history’clearly indicated that the envisaged structure tafeswas
federal. The National/Regional Transitional selfsgoments established by
Proclamation No. 7 of 1991 were mainly based omeinguistic boundaries. The
proclamation further stated théyational/Regional Transitional Self-Governmentabh
have legislative, executive and judicial powersr@spect of all matters within their
geographical areas ...Tt was considered that the Transitional Periodr@ndnas served
as a precursor to the 1994 F.D.R.E. Constitution.

Ethiopia has a long history of feudal monarchy. dreécally, it has always been a
centralized unitary state. In reality, it had besertentralized state only under strong

emperors. More often than not, each region wasgbahe empire only by name.

The extent of empire even at its lowest ebb anchasintainous and broken topography,
its lack of effective communication, its numerouthrecities, and above all its
guarrelsome regional feudal lords all conspiregegetuate a backward and inefficient
governmental system. At one point known asHre of the Princeskthiopia reached the
comico-tragic climax of six ‘Enperors’all claiming simultaneously to be supreme rulers
of the same country. With the emergence of stramgezors from the middle of the
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nineteenth century onwards, centralization wasrgiwdl rein at the expense of the many
ethnic groups, large and small, around the countvgp craved some autonomy.
Centralization was carried a step further with dwerthrow of the monarchy and the
emergence of the Derg. The regional autonomy ofairerregions, that was later
proclaimed, was never really put into practicew#ts only after years of destabilization
and destruction due to war, drought, famine, andsmmaigration that a new effort was

made to build up a viable system.

The point of departure for the National/Regionalf-&®vernment set-up during the
transitional period July 22, 1991 to August 21,3 @9the Transitional Period Charter of
Ethiopia proclaimed by the Peace and Democracy €en€e convened on July 1-5,
1991 in Addis Ababa.

The Charter in its preamble having declared’#gtarting of a new chapter in Ethiopian
history in which freedom, equal rights and selfedetination of all peoples shall be the
governing principles of political, economic and sbdife,” went on in Article 2, to
affirm the right of nations, nationalities, and pkss to self-determination. To this effect,
Article 2 (b) guaranteetieach nation, nationality and people the right tdrainister its
own affairs within its own defined territory andfesftively participate in the central

government on the basis of freedom, and fair amge@r representation?

With respect to the central government, the Chdréating stated that the Transitional
Government shall exercise all legal and politicadponsibilities for the governance of
Ethiopia, proceeded to establish the Council of rBegntatives, which exercised
legislative functions and oversaw the work of theu@cil of Ministers. Further,

legislation of the Council of Representatives, nignRroclamations No. 1 and 2 of 1991
provided in detail for the powers and functionsté President of the Transitional
Government as well as the Prime Minister and CduotiMinisters — all of these

institutions having been already established byCharter.

The establishment of National Regional Self-Govesntm was provided for in
Proclamation 7 of 1991 by the same title. Articl®f3the proclamation enumerated 63

identified nations, nationalities, and peopleand established 14 regions. Eight of these
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regions were composite regions embracing from 3 topl3 identified nations,
nationalities, and peoples. Four regions had oestified nation each and greater Addis

Ababa with its amalgam of urban and rural peoptesiéd a region by itself.

The proclamation provided for 48 of the identifieations, nationalities, and peoples to
be able to establish their own National/Regiondf-Gevernments at the Wereda or
above level. Moreover, it provided that these &frernments of these adjacent nations,
nationalities, and peoples may, by agreement, lyoegtablish a larger Regional Self-

Government within any of the 14 regions specified.

The remaining 17 nationalities and peoples havingllssized population — and therefore
less than 50% of the population of the Self-Goveaniwereda — were incorporated in it.
These nationalities and peoples with small-sizepgufation, and known a$minority
nationalities”, nevertheless, were provided with appropriate spr&tions in the

Wereda Council.

It is clear that, in the Charter, ultimate powestsewith the central government. In the
language of the ChartéiThe Transitional Government shall exercise all aégand
Political power for the governance of Ethiopialh no unequivocal manner the
Proclamation also statetNational /Regional Transitional Self-Governmentseain
every respect, entities subordinate to the Cerfirahsitional Government> Moreover,
the National/Regional Council, which wdthe repository of overall political power
regarding the internal affairs of the regiof'was made‘accountable to the people

elected to the Council of Representatives of ther@eTransitional Government”

A somewhat ambiguous and less precise languagenivaduced in Article 9(1) of the
Proclamation, which seemed to indicate that exfm@pecifically enumerated powers of
the Central Government, all other powers includiegidual powers belonged to the
National/Regional Self-governments. Article 9(1gtetl, National/Regional Transitional
Self-Governments shall have legislative, execwne judicial powers in respect of all
matters within their geographical areas except This, however, was immediately
negated by not only specifying nine major argaserved for the Central Transitional

Government because of their naturghd including in them broad concepts such as
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‘economic policy’ ‘establishing and administering major developmesitablishments’
and‘building and administering major communicationdwerk’, but encasing the whole
enumerative section by the phrasech matters as .. and the likeyhich indicates that
such enumeration was not exhausfivio add to it, it was immediately provided by the
proclamation that powers and responsibilities afistries, authorities, and commissions
of the central government were to be proposed byQbuncil of Representatives of the
Central Government. This provision provided tha¢ tproposal of the Council of
Ministers be consistent with the powers and dutas National/Regional Self-
Governments. But the ultimate arbiter was the CbwidRepresentatives of the Central

Government.

The special powers of the National/Regional Self«oments were enumerated in
Article 10 of the Proclamation. The Article, havibgen stated as a cavésibject to the
provisions of Article9,”went on to enumerate these special powers in ubradicles.
These special powers and duties were economi@l fisod administrative in nature. The
economic and fiscal powers dealt with the right to:

1) borrow from domestic sources and levy duties ardsa

2) prepare, approve and implement their own budget;

3) plan, direct and supervise social and economicldpueent programmes;

4) establish, direct and supervise social and econdevelopment programmes;

5) administer, develop and protect the natural reesuct the Region[al State];

and
6) be the owner of the properties of the Self-Govemtmacquire ownership of

and transfer property.

With respect to the structure of the Self-Governihére proclamation provided seven
organs, namely:-

1) The National/Regional Council,

2) The National/Regional Executive Committee,

3) The Judicial Organ,

4) The Public Prosecution Office,

5) The Audit and Control Office,

6) The police and Security Office, and
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7) The service and development Committee.

The most important of these organs was the Couwtiich had four regular meetings
yearly and whose powers were enumerated in Artideof the Proclamation. The
Council, as the legislative organ of the Self-Goveent was the repository of overall
political power regarding the internal affairs ¢dfetRegion State. As such it had the
following special powers.
1) To issue the constitution and laws of the Self-Goreent;
2) To elect the Executive Committee and the Chairmash Secretary of the
Council from among its membership;
3) To determine the seat of government and the worlanguage of the Self-
Government;
4) To negotiate and approve agreements concluded wadfacent Self-
Governments with respect to national and borddtarsa
5) To establish the various organs of the Self-Govemtm define their
responsibilities, appoint their officers and sujps\their activities; and
6) To generally exercise the economic, fiscal and btatg powers granted to

the Self-Government.

The highest executive organ of the National/Redio8alf-Government was the
Executive Committee of 11 to 19 members electecdiy from the National/Regional
Council. The executive Committee was accountabth timmthe Council of Ministers and

to the Council that elected it.

With respect to the Court structure, the Proclaoma&nvisaged a wereda and a superior
court system. The Proclamation also referred toQémetral Government’s court system.

Thus, it envisaged two parallel court systems.

Some remarks are in order, now that we have seahtivd Charter and the Proclamation
provide with respect to the establishment of Natiitegional Self-Government. The
first striking point is that nowhere does the Caaénd the Proclamation employ the term
‘federalism’in either their preambles or specific legal proms. And yet it is quite clear

by any standard that what is envisaged is nothimgtsof federation. Indeed, both the
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Charter and the Proclamation go to the extent afanteeing each nation, nationality and
people the right to exercise its right to self-deti@ation of independence, if it is

convinced of its rights to preserve it€ ..

One can not stop wondering why the teffiederation’ has not been used. Another
interesting point that emerges is the emphasisngiwe¢he concepts of nation, nationality
and peoples. Nations, nationalities and peopled, reot geographical regions are the
point of departure of the Self-Government. Some argye that this is a carry-over from
ideological thinking. It must be pointed out, howewhat the psychological make-up of
the Ethiopian people contains a heavy dose of esiphaf ethnic background. The
spontaneous ethnic political grouping so strongbflected in the Council of
Representatives is a good example. In a free galiprocess, aiming at a democratic
society, ethnicity seems the inevitable steppimgstto political maturity> Some fear
that the risk for political disintegration and \eakce are too great. Others point out, taking
negative examples from recent Ethiopian history #maron-fetterspolicy, which denies
the recognition of ethnicity, actually results iisidtegration. The achievement of peace
and stability within the short period under the @&ais remarkable and this augurs a

bright future for Ethiopia.

It is somewhat difficult to characterize the EthapNational/Regional Self-Government
set-up either as a complete or an incomplete fédarahough federal it clearly is. The
residue of power rests with the Central Governmbeat,with strong and authoritative
recommendation that the Self-Governments be engedréo handle their own affairs
fully as much as possible. The Proclamation speadlfi enumerates both the powers of
the Central Government as well as those of theGelfernments. Gray shady areas of
power are naturally going to remain, and the laggslthat initially demarcated the power
boundary between center and region as well asrthedrbiter, where questions arise, is
the Council of Representatives of the Central Gawvemnt. In light of this, the best way
to characterize the Self-Government set-up of tlewiBional Government is an evolving

federal process.

The Charter and the Proclamation have set in ma@tioew experimental process for the

governance of Ethiopia. The broad demarcation liaes clear, but the system will
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require legislative and structural fine-tuning t@ke it work. Indeed the Proclamation
mentions various important areas which are to bergened by law. These include:

a) the adoption of Regional Constitutions,

b) the collection and utilization of revenue by théf-&overnment,

c) the jurisdiction of Regional Courts,

d) the administration of the regional judiciary,

e) the assignment of duties to the Regional Prosecuter

f) the powers and duties of Kebeles and Highers aniliasiareas.

The issuance of some of the laws is clearly pravifte in the Proclamation as being
within the competence of National/Regional Coundi¢hers necessarily fall within the
competence of the Council of Representatives ofCetral Government. Obviously, the
Council of Ministers may issue regulations and aixes for implementation of certain
laws. And the Executive Committee of Self-Governtmemould issue directives for
proper implementation of same.

Making the Council of Representatives of the Cér@avernment the final arbiter and
focal point for delimitation of power boundary asdttlement of issues is worth some
comment. First, it is interesting to note that witthe Central Government is the Council
of Representatives and not some other institutjahé has final say. Where issues arise
between two Self-Governments, the arbiter will be Council of Representatives. Of
course, one could imagine other alternatives witha existing constitutional set-up of
impartiality on the side of the Council of Represeines on issues it is a party to or has

shown special interest in.

Secondly, that the Self-Government set-up doegprmtide for a constitutional court is
worth reflecting upon. Most federal systems provide a constitutional court that is
separate from the ordinary system of court and evepd to handle center-region legal
issues-?

In conclusion, it must be pointed out that the biai/Regional Self-Government is a
new chapter in Ethiopian history and the TransdlotGovernment seems to be

introducing it carefully and experimentally. In dtiene as the process unfolds, the
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experience gained and the feedback mechanism wdl, doubt, enable both the
Constituent Assembly and the new Constitution tmiporate the ideas that will emanate
from this existing experiment.

Questions that matter

1. Can you make sense of the distinction made legtwtatesper se (state without
nationhood) andation-stateDiscuss the validity of this distinction.
2. City-states:-
a) For Greek was a mythical entity created for lapnditizens,
b) For Romance, it was a realm of God on Earth,
c) After Industrial Revolution, it has been a prodwf an agreement — a
partnership. Discuss the validity of these statdmen

3. Where are we heading? (l.e. Liquidation of stateGrowth of world
confederation? Growth of world federation? )
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Chapter Three

3.1. Making a Constitution

To start with, it is a truism that countries mak@ew constitution when they wish to
make a fresh start, mostly for compelling politicehsons. This can be evidenced from
the fact that the making of a new constitution meadment of the existing ones usually,

if not always, involves a significant re-allocatiohpolitical or other powers.

In order to address the ‘how can a country makestttotion?’ question, it is imperative
that we refer to the question of how politics aperfded as the manner in which the

constitutions will be made hinges on the naturthefpolity.

Political scientists identify three basic models pafitical founding and organization,
namely, polities founded by conquest in which ppdit organization is hierarchical,
politics which evolved organically out of more lisil forms of human organization and
which over time concretize power centers which gouheir peripheries and polities
founded by design through covenant or compute irchvipower is shared through a
matrix of centers formed by the government of thieole, on the basis of federal

principles’®

In hierarchical polities, constitution making issestially a process of handing down a
constitution from the top, the way medieval kingarged charters. In organic polities,
the process of constitution making is also an dgyane, consisting of a series of acts
negotiated among the established bodies that shathe governance of the polity.
(Whether medieval states, territorially based gnoge or other mediating social and
political institutions, which speak for the variossgments of society represented in the
center), reflect their interests, and can negotiateong themselves to resolve

constitutional questions as they artédén such polities constitutions are rarely written

16
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and are even more rarely replaced. Rather constialtmaking and change come in bits

and pieces - on a piecemeal basis.

In polities founded by convent or compatthe process of constitution making involves
a convention of the partners to the pact, or tfegresentatives. The American and Swiss

models are perhaps the best examples of the adimtias covenant.

Related Readings:

The following is excerpted from Daniel J. Elazar, Covenant Tradition in Palitics,

Volume 3, I ntroduction

The | dea of Covenant

Covenant and Constitutionalism: The Great Frontier and the Matrix of Federal

Democracy

What we can learn from history is that great tramsfations rest on the combination of
great ideas, great movements, and great actiond,caeur when all three come together.
Thus at the very beginning of the history of comitiaere was the great idea of biblical
covenantal monotheism whereby humans were envisagedntering into morally

grounded pacts with God out of which came, intéax,ahe covenant with Noah binding
all of humanity and that with the people Israelmf@d through the Exodus from Egypt
and the Sinai experience. In the sixteenth cerfuoyestant Reformation, a new theology
of covenant gave rise to Reformed Protestantismthadheo-political transformation

that followed in countries such as Switzerland,Nle¢herlands, Scotland, and England.

What the combination of covenant theology, religioaformation, and local or national
political transformation did for the sixteenth aemyt was a revolution in political
philosophy, a series of more or less radical movesmeulminating in the British Isles
and British North America as Whiggism, which inrtded to the Glorious Revolution of

1688-89, and the formation of the American colordesoss the Atlantic on a Reformed

18
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Protestant base during that same period. The sasalone for the seventeenth century.
In the eighteenth century the great wave of idesiveld from the Enlightenment brought
about the two great revolutions of the modern eptiolh American and the French, and
the invention of Federalist and Jacobin democrawgern constitutionalism, the United

States of America and modern democratic repubkrarin both sides of the ocean.

Here we must remind ourselves of the three foroma fwhich all polities are derived and
through which all are organized: hierarchical, onga, or covenantal -- as The
Federalist put it in Federalist #1: force, accident reflection and choice. Polities in the
hierarchical model are generally founded by conquessome form, either external or
internal (palace revolt, coup d'etat), and are ongaed as power pyramids more or less
in the manner of military formations. The ruler miers sit at the apex of the pyramid
commanding those below, who are organized intoel#wof authority and power, each
level subordinate to the one above it. In hieraeshiadministration takes precedence
over politics. Politics takes the form of court ifios, i.e., the struggle for the ear and
favor of the ruler. All of this is rarely constitabalized, but if it is in some form, the
constitution consists of a charter granted by théer to those subordinate to him. An

army is the apotheosis of this kind of politicajanization.

Polities founded and organized on the organic meeeimingly grow "naturally,” and as
they develop, the more powerful or otherwise t@énéaders form a political elite at the
polity's center that rule over the vast majority tiee polity, who are relegated to the
peripheries. Thus the model of the organic pobtyhiat of two concentric circles, center
and periphery, with those at the center ruling #has the periphery, even if the latter
have a role in selecting who is in the center. Rowienot both power and authority, is
concentrated in the center, and those in the ced&termine the connections between
center and periphery. In the organic model, pasittome first but they are the politics of
the club. Administration flows from those politiesd, indeed, the heads of the
administration also have to be members of the Clilte constitution, insofar as there is
one, is the traditional body of accepted rules meljjag the workings of the club and the
administration that is dependent on it. The apo#ieof this model is Westminster-style

parliamentarism with the parliament sovereign amahihated by those who have been
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able to enter the club; the administration is aled by club members but subordinate to

parliament.

The covenantal model functions on an entirely wdffe basis, characterized

schematically by a matrix, a group of equal cefisnmfed by common institutions. Its
founding comes about because equal individualsnadividual entities join together

through a covenant or political compact as equalsunite and establish common
governing institutions without sacrificing their gective integrities. For the matrix

model, the constitution is preeminent since it edigs the agreement that joins the
entities or individuals together and establisheseag-upon rules of the game which all
have to observe. The politics that flows from ttatstitution is a politics of equals based
on negotiation and bargaining and designed to beopsn as possible, where all the
actors will know what is happening. Administratisndependent upon the constitution
for its authority and politics for its powers. Theystem is not hierarchical, even if
hierarchies are sometimes organized within it. Hoes it have a single center. Rather it
is based upon multiple centers, each constitutigraiotected. Its apotheosis is a federal
system in which the constituent units are represeint the framing government and also
preserve their own existence, authority, and powerghose areas which are not
delegated to the framing institutions.

While hierarchical and organic polities can mergechuse they are on the same
continuum, federal polities are located on an esjir different continuum. Table 1
portrays and contrasts the three models. The stauggtween or synthesis of the three

has continued throughout history. It took some hews in the modern epoch.

Structure of

_ Hierarchy Center-Periphery  Frame and cells
Authority:
Mechanisms of . ) N o
) Administration-Top Politics-club- Constitution-
Governance (in rank _ _
down bureaucracy oligarchy written

order):

N Administration- Politics-open with
Politics-court _
Center outward  factions
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o Constitution- Administration-
Constitution-charter

tradition divided
Apotheosis: Army Westminster syst&mderal system
Totalitarian _
Excess: Jacobin state Anarchy

dictatorship

The New World Experience

In the last third of the fifteenth century, in theriod between the failure of the councillor
movement in the Catholic Church and the inauguratd the Reformation by Martin

Luther in 1517, the Europeans discovered the NewdM#/hile Columbus is the official

"discoverer,"” his voyages were part of a larger ement involving scientists and
navigators, Spanish, Portuguese, Italian and Jewtis# first inventing the instruments to
make it possible and the second conducting thegesyaf discovery in the Western
Hemisphere, around Africa, and across the Indiae&cor into the Pacific.

Those explorations launched what Walter Prescotbéhe Texas historian, described
450 years later as "the great frontier" whereby &oe embarked on an expansion that
made Europeans and their descendants the ruletiseoivorld for 500 years. That great
frontier was seen by most of those involved insitaagreat opportunity for beginning
again. It launched a movement of migration and ci@ation unprecedented in the
history of mankind until then. It transformed peopif high and low station, empires,
societies, economies, and technologies in unprededavays, but as both Catholics and
Calvinists -- the two main religious groupings argothe settlers discovered, the

discovery of new worlds did not eliminate "the Althm."

The human beings who discovered and settled ing¢laeworlds brought with them their
old habits and standards, good and bad, enlightemed benighted, gentle and cruel,
whether by nature or by culture. The Europeans smaved to be far more aggressive
than the natives wherever they settled, even thongmany cases the natives could

manifest cruelty even beyond what was acceptethdo¥tiropeans. Five hundred years
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later it is very difficult to issue score cards @ating civilization and barbarism for the
parties involved. We have long since given up Eemop triumphalism and a
monochromatic Euro-centered history of the discgpyeonquest, and settlement of those
new worlds. The pictures we draw today are drawsuhtler hues. There are swirls, zig-
zags, and broken lines making the tapestry morgtomStill, as a general rule, we can
draw some conclusions with which to begin our engtion of the covenant tradition in

the new worlds.

First, the New World was indeed a beginning aghut, the beginning from the first was
as flawed as life in the Old World and had to kensformed by human will, that even
when it seemed to be, beginning again was not gimphatter of letting nature take its
course. Second, for that human will to be thrustimoral direction, humans had to
covenant and compact with one another to specdyttie liberty they sought in the New
World would be federal liberty -- the freedom tokeand keep one's covenants under
God and to live according to their terms and notehenatural liberty -- the freedom to
do what one pleases limited only by nature or oneighbor -- and to require that this
be the standard for all. Third, the spell, one pbly should say the romantic spell, of
the New World environment led many -- in the newdsand the old alike -- to believe
that the return to the natural would enable humaaoseliminate the corruptions of
civilization a la Europe. Indeed, even realists st future design of progress in the
implementation of natural law and natural rightripped of the encumbrances of a

corrupt or corrupted civilization and society.

These ideas were no more than romanticism unlessre® ways and means were
developed to achieve these dreams. Those ways aadsnwere developed through
constitutionalism, a modern reinterpretation of tte/enantal tradition that gave it flesh
and blood and enabled it to become the instruméniiberty, equality, justice, and

democracy that it did. Thus, for all of its flawbdginnings and flawed history, where
Europeans were able to implant the covenantal tradj the New World did indeed offer
an opportunity, if not an entirely unambiguous ofa, beginning again. Where that
tradition was not or could not be implanted, theldaisms and abominations of the Old

World were doomed to be repeated.
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This, then, is our story in this volume -- how agrtparts of the New World were settled
by those who brought the covenant tradition wigmth how that tradition was reinforced
by the settlers' New World experiences in foundieg societies, and, with all of the
flaws in that experience, how those settlers pimeteehe development of modern
democracy or, more appropriately, modern democraépublicanism, or, still more
accurately, modern federal democratic republicanisming "federal” not only in its
later governmental sense of federalism but in fitgiwal political sense of covenantal. It
is the story of the human pacts of modernity, macheler God" rather than with the
Supreme Being, to establish ordered liberty unterlaw involving the combination of
self-rule and shared rule that made modern democpassible.

We begin with the New World experience becausetitally preceded the Old World
philosophizing about it. While Hobbes, Spinoza,kegp@and their contemporaries were
the ones who formulated the modern expressioneweinantalism through their ideas of
the political compact and civil society and as shelve become generally recognized as
the founders of the new or modern science of pslitased upon modern ideas of natural
right rooted in human psychology rather than mapaihciple, in fact the people who
came to the New World, especially the Puritans amtrem, had begun building
institutions based upon neo-covenantal models @mgion earlier and, by the time that
the great seventeenth century political philosopHsgan their work, were already well
along modifying those institutions in light of bakie New World and modern conditions,
so that what were intended to be Puritan commontveah the New World, and indeed
were established in that manner, were within twoegations transformed into something
else, that something else which the political @olshers in the Old World named "civil
society,” but which, even more than in the Old \Worktained its covenantal roots.
Indeed, one might say that the apotheosis of thdemoexperience in the United States
was based upon the synthesis of and tension betiwbkcal covenantalism as filtered
through Reformed Protestantism and modern idea®litical compact and civil society.
In many respects the modern epoch brought with seeularization of the covenant
tradition as the aspirations to achieve a covenhm@mmmonwealth gave way to the
aspiration to achieve a civil society. Indeed, &g tmodern epoch progresses, the

covenantal commonwealth even began to be forgattéhe pursuit of civil society as
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liberal democracy. This not only suited the modemper but the modern environment,

one that was far more legitimately heterogeneoas #marlier environments.

Because of the major, if not dominant, role of Reful Protestantism in establishing the
United States and the other New World polities\a=tifrom similar roots, the original
covenantalism of the Bible reached the New Worlidngrily through the Reformed
Protestant, usually Calvinist, filter. There it wasnsformed into a set of operational
principles, institutions, and practices. What hageb primarily an ideological expression
of a grand theory became a fundament of culturehaper of institutions, and a major
influence on political and other behavior. In thegess it was modified by modernity, a
modification that ultimately was to have conseqesnfar beyond those intended at the
beginning of the modern epoch. Nevertheless, thenamtal foundations remain and

manifest themselves in those polities even in wwwe@ ways in every generation.

Covenant, Compact, Contract

A covenant is a morally-informed agreement or gaded upon voluntary consent and
mutual oaths or promises, witnessed by the relekigiter authority, between peoples or
parties having independent though not necessarlyakstatus, that provides for joint
action or obligation to achieve defined ends (ledior comprehensive) under conditions
of mutual respect which protect the individual griges of all the parties to it. Every
covenant involves consenting, promising and aggeeMost are meant to be of unlimited
duration, if not perpetual. Covenants can bind amynber of partners for a variety of
purposes, but in their essence they are politicahat their bonds are used principally to

establish bodies political and social.

Covenant is tied in an ambiguous relationship tm trelated terms, compact and
contract. On the one hand, both compacts and cotdrare derived from covenant, and
sometimes the terms are even used interchange@blyhe other hand, there are very
real differences between the three which needfatation.

Both covenants and their derivative, compactsediifom contracts in that the first two

are constitutional or public and the last private character. As such, covenantal or
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compactual obligations are broadly reciprocal. Teosound by one or the other are
obligated to respond to one another beyond therett the law rather than to limit their

obligations to the narrowest contractual requirents&erHence, covenants and compacts
are inherently designed to be flexible in certagspects as well as firm in others. As
expressions of private law, contracts tend to herpreted as narrowly as possible so as
to limit the obligation of the contracting partiés what is explicitly mandated by the

contract itself.

A covenant differs from a compact in that its migrainding dimension takes precedence
over its legal dimension. In its heart of heartsgc@enant is an agreement in which a
transcendent moral force, traditionally God, is arfy, usually a direct party, to or

guarantor of a particular relationship; whereas, @rhthe term compact is used, a moral
force is only indirectly involved. A compact, basedt is on mutual pledges rather than
the guarantees of a higher authority, rests moraviig on a legal though still ethical

grounding for its politics. In other words, compasta secular phenomenon. This is
historically verifiable by examining the shift ierminology that took place in the

seventeenth and eighteenth centuries. While thbsesaw the hand of God in political

affairs in the United States continued to use #mntcovenant, those who sought a
secular grounding for politics turned to the termngpact. While the distinction is not
always used with strict clarity, it does appear sigtently. The issue was further
complicated by Rousseau and his followers who dadtut the social contract, a highly
secularized concept which, even when applied fdlipwpurposes, never develops the

same level of moral obligation as either covenantampact.

Covenant is also related to constitutionalism. Nalfgp a covenant precedes a
constitution and establishes the people or polityictv then proceeds to adopt a
constitution of government for itself. Thus, a ¢ason involves the implementation of a
prior covenant -- an effectuation or translationafrior covenant into an actual frame
or structure of government. The constitution magude a restatement or reaffirmation
of the original covenant, as does the Massachugattsstitution of 1780, but that is

optional.
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Although perhaps more difficult than tracing covets ideas expressed in political
thought, covenant as ideology is more easily idiable since ideology is a very public
form of theory. Covenant-as-culture persists eveanit is not necessarily recognized as
such, while covenantal ideology had its ups andrdowm the modern epoch. It was
strong in the mid-seventeenth century in the Britedes, the Low Countries and in the
American colonies, again at the time of the Ameri¢2evolution, and periodically
thereafter in covenant-based civil societies, lmiar again during the modern epoch did
it achieve the same status.

One of the tests of the presence of the covenalma¢nsion is to be found in the
institutions that developed within the covenantakn®, particularly in matters of their
institutional governance and culture. These, indesh be identified throughout the
epoch. Even if the larger environment is less cawmtl, institutions remain carriers, at
least until some massive change comes to trandfoem. Thus the behavior of people
functioning within those institutions, particulariheir political behavior, is a clear
manifestation of covenant where it exists. Lessy das identify than institutions,

nevertheless political behavior can be studiedigefitly well in most cases.

Covenant entered the modern epoch as a manifestatiReformed Protestantism and in
every respect it was tied to the rise and fall ofianism and the residues Puritanism left
in certain parts of the world. Reformed Protesthatl two principal sources: one was in
Huldreich Zwingli, Heinrich Bullinger and their delagues and disciples in Zurich and
the Rhineland, principally in the German-speakiegitories of Switzerland and western
Germany. The other was the product of John Calwid his associates and students in
Geneva. Calvin came on the scene after Zwingli eseh killed and Calvin's doctrines

rapidly became the most influential in the ReforrReatestant world.

These influences affected the Huguenots in FraheelNetherlanders, the Scots, and the
English Puritans as well as the Puritans in Britidbrth America. In matters theological,
Calvinism was the stronger influence, but in matieolitical the influence of Zwingli and
Bullinger was the greater. While every nation ieflced by Reformed Protestantism
developed its own synthesis of the two, the migemtial synthesis in the world was that

formed by the English Puritans. In no small measthis was because of the power of
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first England and then its successor, Britain, las gjreatest power in the world from the
beginning of the eighteenth century until nearlg tind of the modern epoch, with
influence that stretched far beyond its tight ditiisland. That influence was further
increased by the fact that the Puritans fought, anthe short term won, a civil war in

England itself which not only brought them to powetheir own country, but enabled

them to conquer Scotland and Ireland. Even priothat, they settled a good part of
British North America and the deep Southern Hengsplas well.

Religious-based covenantal thinking undoubtedlycined its most sophisticated level of
development under Reformed Protestantism and naositydarly Puritanism, finding
major expression on the European continent, in Bhésh Isles, and in New England
where it had lasting impact on subsequent genamafioeven after the Puritan
commonwealths had passed from history, to be repldryy modern, secularized civil
societies. Only at major historical intervals hasnsgvement had as much impact as

Reformed Protestantism has had on the historyeoftbrid.

Nevertheless, the kind of integral society that weguired to maintain Reformed
Protestantism came under great assault in the geeath century. It ultimately was
brought down in favor of a far more heterogeneowsldvview, in part because the
demands of Puritanism, and Reformed Protestantisgeneral, on individuals were too
high. For better or worse, most people did not wémtlive Puritan lives, seeing
Puritanism as far too serious, demanding, and usBahg. Moreover, those who saw
Puritanism as an appropriate way of life often @bubt personally sustain its demands

and hence were perceived by others to be hypocrites

Thus we had a paradox. On the one hand, Reformedeftantism developed very
important and compelling theories, ideologies, atultures supporting liberty and
equality, two of the principal political aspiratisrof the modern epoch, but the Reformed
way to achieve them required institutions insugintly broad or free and behavior of an
impossibly high standard to be realized by the waajority of people. It remained for the
new science of politics and its developers and eepts, who began with a very secular,
if equally pessimistic, approach to human natutes (development of which Reformed

Protestantism actually facilitated) to provide nmtly a bridge but a more satisfying
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framework for political theory and practice, bothwhich drew on covenant ideas in new

ways.

The climax of the modern drive for civil societyuatly came when the two principles of
commonwealth and civil society came together and wwtertwined in the birth of the
United States of America, both as an independelityand as a constitutional regime.
The generation that achieved the Declaration oejmehdence, fought the Revolutionary
War, and established the United States under g canstitution was led by two groups:
one coming out of the older religious tradition,irparily the covenantal tradition of
Reformed Protestantism who saw the imperativesheir ttradition leading in the
direction of a federal democratic republic underd;@nd the second group who came
out of the Enlightenment, influenced primarily by {Scottish Enlightenment which was
part of the covenantal tradition one step remowstip sought a federal democratic
republic in North America as the way to actualipalsociety. The great achievement of
the Americans in their revolutionary era was that thoderates from both camps found a
common language and a common program upon whiegtee, while the extremists in
both camps were pushed aside, thereby enablingUthieed States to be born as a
synthesis of the two conceptions of humanity, sgcaad polity, thereby enhancing the

strengths and moderating the weaknesses of each.

Covenantal and Hierarchical Models

The modern epoch witnessed a major conflict betwamrenantal and hierarchical

models of polity. Indeed, modern European statisas Wwased upon the hierarchical
model or, as it was democratized, its transformatito a center-periphery model. Thus,
as parliaments acquired power from kings, they fnredliithe monarchic pyramids in such
a way as to establish parliamentary centers of pomtgle the rest of the polity remained
on the periphery, at most selecting who would béhénparliamentary "club." Moreover,

as kings become weaker those committees of paritaonginally chosen to advise the
monarch became cabinets or governments. Either way models resembled military

formations or exclusive clubs rather than open ses.
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The hierarchical models were generally foundedanguest, either internal or external,
and organized as power pyramids with the ruler wers at the apex of the pyramid and
commanding those below who were organized intddeseauthority and power, each
level subordinate to the one above it. Administratiook precedence over politics and
the latter existed primarily in the form of coudiljbics, i.e., the struggle for the ear of the
ruler. If these hierarchies had to be constitutibred, they were constitutionalized by the
ruler granting a charter to the subjects. Indeekisthad been the formal pattern of
medieval constitutionalism and medieval regimesegdly. It was made even more

draconian in the early modern epoch as the hiersgimore fully took military form.

Where modified by a center-periphery model, thdtipal elite was able to take control
of the country's center, essentially by forming labc Indeed, their politics, which
precede both administration and the constitutioaswand is the politics of a club. Their
administration is tied to that politics and its lisaalso had to be members of the club. A
constitution, for them, tends to be a traditionabdly of rules. Westminster-style
parliamentarism is the apotheosis of this modeihwhe politically sovereign parliament
as the club of clubs.

In contrast to both of these models, associatett wibdern statism is the covenantal
model associated with modern federalism. Althoughetbped in concept and theory
even earlier, its complete modern theoretical dgwelent and successful practical
application came in the United States at the endthef eighteenth century. The
covenantal model consists of a matrix of equalsceimed by common institutions. The
matrix is founded by individuals or individual dm@s who join together as equals
through a covenant or political compact establightheir common governing institutions
without sacrificing their respective integrities darretaining a fair measure of their

independence. Because of the very nature of theelmthigd constitution is preeminent
since it embodies the agreement that specifiedinkages and establishes agreed-upon

rules of the game for all.

The politics that flows from that constitution igpalitics designed for people of equal
status based upon negotiation and bargaining amibwegn which is designed to be as

open as possible. Administration is dependent uperconstitution for its authority and
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the politics of equals for its powers. The systemnot hierarchical even if small
hierarchies may form within it for reasons of a#fitcy. Also, it is multi-centered. No
single center can come into existence because thétiphecity of centers is
constitutionally protected. In its most completenfoit is a federal system with a
separation of powers, in which the common insotgihave only those powers delegated

to it by the constituent entities.

The Federalist, the finest modern theoretical fdatian for this model, describes these
three forms of polity as, respectively, producedfdrge, accident, or reflection and
choice. Indeed, the first Federalist paper makes ghint that all regimes prior to the
United States had to rely upon force and accidamd that it has been given to the
Americans to be able to construct a regime basetetiection and choice, showing that
the American founders were very much aware of timeldmental difference between

federal polities and others.

The Europeans who came to the New World did notheseselves as directly influenced
by its indigenous inhabitants whom they came tonkas "Indians,” and who are now
referred to as "Native Americans." Those Native Acaas, however, contributed more
to successful European settlement in North Amehiea the Europeans perceived at the
time, not only in new products -- potatoes, cohmaolate, tobacco, and many others --
but also in new techniques of confronting whatEaropeans was a new world. Without
making too much of it, in many cases they also weganized on a federal basis with
tribal confederacies and leagues from coast to todbe most prominent of those
leagues was the League of the Iroquois, the precucsthe Iroquois Confederacy. It had
as its proximate founder an Onondaga named Hiawadina an expatriate Huron (the
Iroquois’ principal enemies) known as "Peacemak&hé sacred story of how they did
So is one of the three great elements of Iroquosmlogy (the others are the creation
myth and the Code of Handsome Lake which foundwssirareligion for the Iroquois at
the end of the eighteenth century based upon dasist of traditional Iroquois beliefs
and attempts to harmonize the new realities oftiimes). The Constitution of the Five
Nations includes both mythic and historical elerseifihe League was held together by
the condolence ceremony that reasserted and theposied of the collective grief of the

members when death occurred. The entirely natiigirated League of the Iroquois was
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replaced in the seventeenth century by the lroqg@nsfederacy which already was

influenced by contact with the Europeans.

The Creek Confederacy in the south central paN@th America was another example.
North of it was the lllinois Confederacy betweer tBreat Lakes and the Mississippi.
Other leagues and confederacies linked tribes moua other parts of the country. With
the exception of the Iroquois Confederacy which hatkertain influence on Benjamin
Franklin and those of his compatriots who souglddaier union for the British colonies
in North America, these indigenous American arrangets essentially stand as
testimony to the federal qualities of the couni@yher than as examples for the white

men.

To describe certain peoples or civil societies oltures as covenantal is only to suggest
that their dominant ideologies and modal persomsditare covenantal. These may
encompass a majority of the population or a keyomiiy in key positions that shape the

cultures, peoples, or civil societies. We know thadst historical movements are

generated and achieve whatever they achieve threugh key minorities. In that sense it
can be said that most people at all times and liplalces are the same, desiring only to
achieve pleasure and avoid pain in small, convesatiovays, but they do not set the tone.
It is the key minorities that do, and if they amvenantal, then the societies become

covenantal.

On the other hand, this does not mean that covahattributes are not to penetrate
deeply into the culture where they exist, and aefound among people who would not
have the slightest awareness that they had theatl. peoples have hierarchical, organic
and covenantal leanings, in covenantal cultures palities, those are the elements that

the key minorities have featured and fostered mway or another.

3.2. What a Constitution should contain

As to the question what goes into a constitutiomgesthe major purpose of a constitution
is to establish the main organs of a governmentearsiire appropriate power division

among them and also to control the exercise of morental power, especially as affects
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the rights and interests of individual citizens @hdse of different communities in a
multiethnic community, the constitution is supposedset standards against which

governmental actions could be measured.

It should also reflect or take good account of ¢thentry’s geography and history, its
legal system, and existing form of government amel ¢ulture of the people. Is the
country homogeneous or multi-ethnic? What are thes wf social organization and the
importance given to customary rights? And how adividual rights reconciled with

group rights? are few of the questions that nedmbtaddressed by the constitution?

Finally, when we come to the question whether thblip should be involved in the
constitution — making, it seems quite obvious te peblic participation as much as
possible. This depends very much on the methodooktdution making. The open
process of decision-making and referendums arenaptmethods for ensuring public

participation.

Review Question

How do you rate the importance of public participatin the process of making

constitution?

3.3. Status of International Instruments under Ethbpian Constitutional Framework

Under this topic we will try to locate the place iaternational agreements to which
Ethiopia is a party in the hierarchy of laws in igfha. Pursuant to Art 9(4) of the FDRE
constitution, international agreements ratified Ethiopia make an integral part of the

law of the land.

In fact, some people argue that international igeatre not laws, despite ratification,
unless they are published in the federal Negarite@a by virtue of Art 71(2) of the

FDRE constitution. But this agreement doesn’'t halgter as what is stated in this
specific sub article is not to be taken as havimgféect of rendering international treaties

not published in the Negarit Gazette invalid. Tisibecause the provision doesn’t clearly
116



state that international treaties will not becoraed unless published. It only tries to
indicate the formal requirements, the non-fulfillmef which doesn’t necessarily render
that particular instrument non-binding as much las tailure and/or refusal of the
president to put his signature on the draft bileslot stop it from becoming a binding

law.

Moreover, as states cannot invoke their laws agndef for failure to conform to

international commitments they have entered inttheang to the earlier arguments
would not take us any further since ratificatioorsd would elevate their status from mere
agreements to binding laws. Thus, it would be n&bvargue that these treaties do not
have binding effect for they are not publishedha tederal Negarit Gazette as the latter

is no more than a matter of formality.

Coming back to the main issue at hand, can we aaynternational treaties to which
Ethiopia is a party will arguably become part aradcpl of the law of the land once
ratified by an organ authorized to do so, i.e., fmise of Peoples’ RepresentatiVes

that they will have greater or equal status with tonstitution? To put the question
differently, if international instruments are reded as part and parcel of the law of the

land, what is their hierarchy in the Ethiopian legygstem?

To begin with, it is provided under Article 9(1) ¢fie FDRE constitution that the
constitution is the supreme law of the land and lamy(emphasis added) contradicting

with the constitution is null and void.

As international agreements which are ratified byidpia will become an integral part of

the law of the land by virtue of Article 9(4) ofdltonstitution and the phrase “any law”
in sub-article 1 of Article 9 includes internatidrieeaties, one can have the audacity to
conclude that international treaties are subordinatthe constitution as much as other

subsidiary legislations are.

But, it is provided in Article 13(2) of the FDREo@stitution that the third chapter shall

be interpreted in a manner conformingémphasis added) the principle of the Universal
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Declaration of Human Rights, International Convem$i on Human Rights and

international instruments adopted by Ethiopia.

What one can discern from the above article is thirnational instruments are not
always subordinate to the constitution, at leaatfly Pursuant to the aforementioned
article, where never there arises the need forgrgéation of any of the provisions under
the third chapter of the constitution, resort sdobe made to relevant international
instruments such as the UHDR and other human rightsuments to which Ethiopia is a

party.

Thus, as long as the application of any of the igioms under the third chapter of the
constitution meshes well with the spirit of thoegernational instruments and there is no
need for interpretation, all international instrurteeratified by Ethiopia are subordinate,

in hierarchy, to the constitution.

Review Question

What is the rationale behind making a distinctiggiween the provisions in the third

chapter of the constitution from other provisions?
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Chapter Four

Making paradigm of Constitutions by Classifications

4.1. Classification of Constitution
4.1.1. By looking at the Nature of the Constitutiontself: Traditional approach
4.1.1.1. Written /unwritten, codified/uncodified

It is generally agreed that the written /unwrittiohotomy is false distinction as there is
no constitution which is entirely unwritten and m®there a constitution which is entirely
written. What is meant by a written constitution tiserefore, one that is reduced into a
form of a document having special sanctity. Thentarritten constitution, according to

C.F. Strong, also designates a rather completendectiinstrument in which the framers
of the constitution have attempted to arrange fa@rye foreseeable contingency in its

operation.

Unwritten constitution on the other hand is one aihhas grown up on the basis of
custom rather than of written law. Notable in thegard is the United Kingdom. But
then, there is a great deal of statute law thatdcquoperly fit into the realm of
constitutional law, and much of it treats fundanaémolitical institutions in the same
way as “written” constitution does. For instandee 11689 Bill of Rights, the various
Franchise Acts of the T%nd 28' C. especially the 1911 and 1949 Acts which cuethil
the power of the lords to amend or reject billsspdsby the commons, statutes that
provide for the limitation of the power of the sosign, for succession to the throne and
for regency, statutes that deal with the HouseCaimmons, the parliament as a whole,
with the established church, with judiciary, witlhet Armed forces, with local

governments, and with citizens are akin to thogbenconstitutions.

Nevertheless, this is not to undermine the fadt e important aspects of constitutional
practice in the United Kingdom are governed by mgyalicial decisions of the past
(precedents), by generally accepted rules of canalud procedure (convention) and by

the guidance of such eminent authorities as Digegnings, and others.
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Researchers indicate that only a handful of Middéstern states and the kingdom of
Bhutan are states without a written constitutiaama¢l affords a unique example of an
“evolving” and “uncodified” constitution, but notsds often claimed of an “unwritten”

constitution. On the other hand, the United Statasstitution offers an example of the

most completely written constitution.

To restate what has been said at the beginnindief dection, the classification of
constitution on the basis of whether they are utt@rior written is illusory. But we can
adopt this classification as a valid classificatmnconsidering it as dealing: First- with
the degree of codification, second- with the degrfeeritten detail, and thirdly- with the

origin of the written text of the documents.

The degree of codification could be establishedy ol an agreed list of ‘basic
constitutional constituents’ were accepted, as @nly with such a bench mark that one
could have a measure. Many constitutional text$ dely with the skeletal outlines of
topics, leaving the details to be regulated by vigéaws or ordinary statutes. But there
are some constitutions that display enough dekat bne usually expects to find in
subsidiary legislations. Indian and Mexican con$iins are good examples in this

regard.

The origin of the constitutional text may supplysdeptive classifications as “organic”,
or “evolved” and “resolved”. The distinction roughtorresponds to that drawn in
England and the United states, between common talvstatute law, or to the Roman
distribution betweeljux andlex. Some are natural growths, unsymmetrical bothhéirt
form and their contents. They consist of a var@@tgpecific enactments or agreements of
different dates, possibly proceeding from differentirces, intertwined with customary
rules which rest only on tradition or precedentt bte deemed of practically equal
authority. Other constitutions are works of conasi@rt, the result of a deliberate effort
to lay down once and for all a body of coherentvigions under which a government

shall be established and conducted.
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Review Question

What factors do you think affects the degree oéilef a given constitution? (Clue: lack

of unity or instability within a state).

4.1.1.2. Rigid/flexible, Conditional/unconditionalClassification

The true ground of division by virtue of the natafethe constitution itself is whether it
is flexible or rigid. A written constitution is atadard of reference for classifying
constitutions as rigid or flexible as unwritten/oddied or non-documentary constitution
cannot be other than flexible, and it is possibledodified/documentary constitution to
be either flexible or rigid. The most important gtien, here, would then be what is it

that makes a constitution rigid or flexible?

The rigidity or otherwise flexibility of a constiion hinges on whether or not its making
is identical to the making of other ordinary lawsccordingly, if the amendment or
alteration procedure of a constitution is not mamdepend on some conditions or special
procedures, then it may be called flexible constitu If some conditions or a special
procedure has to be met before the amendment afnatitution, then it is a rigid
constitution. In the case of Great Britain for arste, the same procedure is followed to

amend an ordinary law or the constitution. Thigdess it a flexible.

Thus, flexible constitutions have elasticity asytkan be bent and altered in form without
any need to fulfil some conditions while retaininpeir main features. Rigid

constitutions, on the other hand, are those whnss hre hard fixed.

K.C.Wheare points out a possible objection to thgimal use of the term ‘rigid’ and
‘flexible’ as the former designating a constitutiovhich, because it contains legal
obstacles, is hard to alter and is seldom altereithe later designating a constitution

which is easy to alter and is often altered.

Nonetheless it should be noted, as argued by mamstitutional Law scholars including

Wheare, that the ease or frequency with which sstitotion is amended depends not
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only on the legal provisions which prescribe thethod of change but also on the
predominant political and social groups in the camity and the extent to which they
are satisfied with or acquiesce in the organizadon description of political power

which the constitution prescribes.

Other scholars also stress the same danger asaitgised that the stability of any
constitution depends not so much on its form aghensocial, economic and political

factors.

This misunderstanding/danger may be resolved byguseparate terms for the legal
procedures; for this we can use the term conditi@naunconditional. For ease and

frequency of actual change, the terms rigid anxilile could be retained.

In a nutshell, although a constitution may be mwecitten; there is every opportunity for
it to be flexible. In fact, that the constitutioantains various provisions passed at various
times is proof enough for the flexibility of writteconstitutions. On the other hand, the
constitutions of the Third, Fourth and Fifth FreriRepublics which were all written are
all rigid as they required special procedure foreadment. In a similar vein, the US
constitution is so rigid that it can’t be amendeiless a special procedure is fulfilled. In
short, a constitution, according to C.F. Strongt tannot be bent without being broken

is a rigid constitution.

4.1.2. By looking at the Nature of the State itselfFederal/Unitary classification

The legislature being the most important machinarya modern constitutional state,
constitutions can be classified on the basis ofriieire of the legislature. Some states
need a bicameral legislature by virtue of theirefadism and yet others such as New
Zealand, Denmark, and Finland may find that they fidly achieve their legislative
purpose with a unicameral parliament. This rendissifying legislatives on the basis of
chambers useless. According to C.F. Strong, itisewo adopt a triple approach to the

classification of constitutions from the perspeetof the legislative.
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First, he says, we may divide legislatures on treugd of electoral system by which
voters, by virtue of either universal adult sufe&pr qualified adult suffrage, choose the

member of the lower House, or of the only Houseriitameral systems.

Secondly, we may divide constitutions on the groahthe nature of the upper house (in

bicameral systems) whether it is elective or nactle or partially electivé:

Thirdly, we must note that several contemporarystitutions give the electorate direct
popular checks on the activities of the legislatik@ch can be exercised by a referendum
or plebiscité® or recalf® and that in other states the electorate do na bagh rights.

In a nutshell, the classification of constitutiango federal, unitary and confederate is
based upon the principle by which the powers ofegoment are distributed in the
constitution between the government for the whaolentry and governments which may
be established for its constituent part. In otherds, the classification of constitutions as
federal /unitary constitution relates to the metbgdvhich power is divided between the
two tiers of governments i.e., government of theolhcountry and local governments

which exercise authority over parts of the country.

In a federal constitution, powers of governmenésdivided between government for the
whole and governments for parts of the countryuchsa way that each government is
independent and none is subordinate to the otimet,legislature in both cases have

limited powers.

In a unitary constitution on the other hand, thgidature of the whole country is the
supreme law-making body and it has the mandatddw ather legislatures to exist and
exercise their powers while reserving the righberrule them as they are subordinate to
it.
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If the government of the whole country is ratheb@dinate to the governments of the

parts, the constitution of such state would coméadwe another name - a confederate
constitution. These are not very convenient tetmagigh. They are often used as words
tantamount to the words “federation” or federaltres Swiss constitution which is federal

describes itself officially asconstitution federal de co confederation Suisgeile it is

customary in Canada to speak of the union of tbgipces as confederation.

Despite all these difficulties the word confedeyatmay be used to describe a form of
association between governments whereby they satcopnmon organization to regulate
matters of common concern but retain to themselwes, greater or less degree, some

control over this common organization.

4.1.3. By looking at the nature of the Governmentself: Presidential/Parliamentary

Classification and Republican/Monarchical Classifiation

4.1.3. 1. Presidential/Parliamentary Classification

It goes without saying that it is up to the exegaitio formulate policies and execute same
upon gaining the sanction of the law through legigle. This in turn calls for checks or
limitation upon the executive as misuse/abuse ofgpomight arise in the absence of
control. Thus the executive should necessarilyrimvarable to somebody whether this

somebody is the legislature or the public at Igtlyough periodic election).

But the question that needs closer attention,igfjéincture, is in whom is the immediate
responsibility confided? This question takes ushecrux of the matter, i.e. to dividing
constitutional states into two classes: States pattiamentary executive and those with

presidential executive.

If the executive is immediately answerable to ttelipment, then it can be called
parliamentary executive. But if it is immediatelgsponsible at definitely arranged
intervals to some wider body and is not amenableetaoval by the action of the
legislature, then it is called presidential exeeitDifferently stated, in constitutions that

provide for presidential executive, there is adigeparation of institutions from the
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bottom upwards. Hence the president and his sufmtel may not sit in the congress
(legislature). In constitutions that provide farifpamentary executive, although the great
majority of the members of the executive (civilaets and office holders) are excluded
from the parliament, the heads of department amisters may sit in the parliament and
hence may be accountable to the parliament. Adeaar country which has presidential
executive will have that form of government embddplicitly in its constitution and in

a country where has parliamentary executive preyvdilmay be either embodied in the
constitutions as in Ireland, India, Australia amabi® Africa or assumed and permitted
and largely regulated by custom and by ordinary &svin New Zealand or Canada,

Holland, and Belgium, or the Scandinavian monascffe

N.B. These points will be discussed in greater detathe forthcoming sections of this

material.
4.1.3.2. Republican/Monarchical Classification

A constitution can be classified as republican @narchical though such classification
has a lesser significance nowadays. The classdican the basis of this distribution is
so less significant that it means little more thizat where the head of state is a president,
then that state is a republic, and where the héathte is a king, that state is a monarchy

or a kingdom.(i)

In fact, the distribution between a republican anchonarchical constitution once had
considerable meaning and importance as it stooth&difference between what may be

called popular/democratic government and absolyi@arocracy, or dictatorship.

A monarch, as the name implies, was the sole rakponsible to himself alone. But it is

difficult today to find examples of such absolutemarchies. (ii)

The transformation of absolute monarchies into tai®nal or limited monarchies all
the more diminishes the significance of the digtorc The transformation has brought

about the position that whenever monarchies eaddyt, with a few possible exceptions,
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the contribution provides for democratic or popuiemvernment. Modern monarchies
have come to resemble closely what a republic wdended to be; republican
constitutions on the other hand illustrate almostrg system of government from
democracy to dictatorship. (iii)

4.1.4. By looking at the Legislature

4.1.4.1. Unicameral/Bicameral/Tricameral/Tetracameal

(i) Unicameralism

Unicameralism is the practice of having only one legislativeparliamentary chamber.
Many countries with unicameral legislatures areefsmall and homogeneous unitary

states and consider an upper house or second chaniexessary.

A view in favor of unicameral legislatures is thht@an upper house is democratic, it
simply mirrors the equally democratic lower houmed is therefore duplicative. A theory
in favor of this view is that the functions of acead chamber, such as reviewing or
revising legislation, can be performed by parliatagn committees, while further

constitutional safeguards can be provided by aeavritonstitution.

In many instances, the governments that now haveamoneral legislatures were once
bicameral and subsequently eliminated the uppembka One reason for such a change
is because an elected upper house has overlappéuirtter house and obstructed passage
of legislation, an example being the case of thadkting in Denmark (abolished in
1953). Another reason is because an appointed adrahds proven ineffectual, one

example being the case of the Legislative CoundNew Zealand (abolished in 1951).

Other nations, such as the United Kingdom and Ganhdve technically bicameral
systems that function much as unicameral systerasause one house is largely
ceremonial and retains few powers. Thus, in theddnKingdom, control of the House of
Commons determines control of the government, aedunelected House of Lords has

the power only to delay legislation and to recomchamendments. Although there is
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widespread agreement that the House of Lords needse reformed, there is little

support for simply abolishing it.

Supporters of unicameralism note the need to cbigoeernment spending and the
elimination of redundant work done by both chambeénstics of unicameralism point
out the double checks and balances that a bicammgstéém affords, forcing a greater
level of consensus on legislative issues. A featidranicameralism is that urban areas
with large populations have more influence tharrsglg populated rural ones. In many
cases the only way to get sparsely populated regiarboard a unified government is to
implement a bicameral system (such as the earliedi8tates). Supporters say this is an
advantage, as they see it provides better appargahwhile opponents see giving more

power to rural regions as a goal in itself.

Unicameral legislatures were and are also comm@oimmunist (like People's Republic
of Poland, People's Republic of China and Cuba) fancher Communist states (like
Ukraine, Moldova and Serbia), since under Socigmint of view the institution of

Senate was seen as conservative, elitist and pngéoisie by nature. In the United
Kingdom, the devolved Scottish Parliament, Natiohssembly for Wales and Northern

Ireland Assembly are also unicameral.

Virtually all city legislatures are also unicameirathe sense that the city councils are not
divided into two chambers. Until the turn of thett2@entury, bicameral city councils

were common in the United States.

In a non-binding referendum held on July 10, 20@&ers in the U.S. territory of Puerto
Rico approved changing its Legislative Assemblw tanicameral body by 456,267 votes
in favor (83.7%) versus 88,720 against (16.3%).bdith the territory's House of
Representatives and Senate approve by a 2/3 wtgpttific amendments to the Puerto
Rico Constitution that are required for the chatme unicameral legislature, another
referendum will be held in the territory to approgeich amendments. If those
constitutional changes are approved, Puerto Ridloswitch to a unicameral legislature

as early as 20009.
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List of countries with unicameral parliament:

The Azgayin Zhoghov of Armenia

The Jatiyo Sangshad of Bangladesh

The Narodno Sabranie of Bulgaria

The National People's Congress of the People'stiiemf China
The Legislative Yuan of the Republic of China (Tany
The Sabor of Croatia

The National Assembly of People’s Power of Cuba
The House of Representatives of Cyprus

The Folketing of Denmark

The Parlamento Nacional of East Timor

The Riigikogu of Estonia

The Eduskunta of Finland

The Parliament of Gibraltar

The Vouli ton Ellinon of Greece

The National Congress of Honduras

The Althing of Iceland

The Council of Representatives of Iraq

The Knesset of Israel

The Landtag of Liechtenstein

The Seimas of Lithuania

The National Assembly of Mauritius

The Parliament of New Zealand

The Storting of Norway (may divide into two chambér some purposes)
The Congreso de la Republica of Peru

The Assembleia da Republica of Portugal

The Narodna skupstina of Serbia

The National Assembly of Seychelles

The Parliament of Singapore

The Gukhoe of South Korea

The Parliament of Sri Lanka

The Riksdag of Sweden (since 1971)

The Buyuk Millet Meclisi of Turkey
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« The Verhovna Rada of Ukraine
« The Pontifical Commission of Vatican City State

« The Asamblea Nacional of Venezuela

(i) Bicameralism

Although the ideas on which bicameralism are basedbe traced back to the theories
developed in Ancient Sumer and later ancient Greeeeient India, and Rome,
recognizable bicameral institutions first arosenmedieval Europe where they were
associated with separate representation of diffexstates of the realm. For example, one
house would represent the aristocracy, and the atbeld represent the commoners. The
Founding Fathers of the United States also favardbcameral legislature, though not
based on class distinction. As part of the Gream@omise, they invented a new
rationale for bicameralism in which the upper howssuld have states represented

equally, and the lower house would have them reptesl by population.

The bicameral legislature of the United Statesagsled in a capitol building with two
wings. The north wing houses the Senate while thehswing houses the House of

Representatives.

In subsequent constitution making, federal statase loften adopted bicameralism, and
the solution remains popular when regional diffese=nor sensitivities require more
explicit representation, with the second chambe@resenting the constituent states.
Nevertheless, the older justification for secondmhers — providing opportunities for
second thoughts about legislation — has survivetteAd towards unicameralism in the

20th century appears now to have been halted.

Growing awareness of the complexity of the notioh representation and the
multifunctional nature of modern legislatures maydffording incipient new rationales
for second chambers, though these do generallyimeronatested institutions in ways that
first chambers are not. An example of the politicahtroversy regarding a second

chamber has been the debate over the powers Glthadian Senate.
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The relationship between the two chambers vanespime cases, they have equal power,
while in others, one chamber is clearly superioitsnpowers. The first tends to be the
case in federal systems and those with presidegwiaérnments. The latter tends to be

the case in unitary states with parliamentary syste

Some political scientists believe that bicameralisimkes meaningful political reforms
more difficult to achieve and increases the riskde&adlock (particularly in cases where
both chambers have similar powers). Others argoagly for the merits of the 'checks
and balances' provided by the bicameral model, wiiey believe helps prevent the

passage into law of ill-considered legislation.

Some countries, such as Argentina, Australia, BehbgiBrazil, Canada, Germany, India,
Malaysia, Mexico, Pakistan, Russia, South Africajit®rland, and the United States

link their bicameral systems to their federal pcdit structure.

In the United States, Australia, Mexico and Brafol, example, each state is given the
same number of seats in the legislature's uppesehotlihis takes no account of
population differences between states — it is desigto ensure that smaller states are
not overshadowed by more populous ones. (In theedrstates, the deal that ensured
this arrangement is known as the Connecticut Comiz@) In the lower houses of each
country, these provisions do not apply, and seaés alocated based purely on
population. The bicameral system, therefore, isethod of combining the principle of
democratic equality with the principle of federalis— all citizens are equal in the lower

houses, while all states are equal in the uppesdsu

In Canada, the country as a whole is divided intoiimber of Senate Divisions, each with
a different number of Senators, based on a numbdaators. These Divisions are
Quebec, Ontario, Western Provinces, and the Ma#jneach with 24 Senators, Yukon,
Northwest Territories, Nunavut, each with 1 Senaémd Newfoundland and Labrador

has 6 Senators, making for a total of 105 Senators.

In the German, Indian, and Pakistani systems, pipeuhouses (the Bundesrat, the Rajya

Sabha, and the Pakistani Senate respectively) \saee more closely linked with the
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federal system, being appointed or elected dirduylyhe governments of each German
Bundesland, Indian State, or Pakistani Provinchis(Tvas also the case in the United
States before the 17th Amendment.) The Indian Upfmrse does not have the states
represented equally, but on the basis of their [abjoun.

There are also instances of bicameralism in camthat are not federations, but which
have upper houses with representation on a tealitoasis. For example, in South Africa,
the National Council of Provinces (and before 198@, Senate) has its members chosen

by each Province's legislature.

In Spain the Spanish Senate functions ake dactoterritorial-based upper house, and
there has been some pressure from the AutonomouosnQoities to reform it into a

strictly territorial chamber.

The European Union maintains a bicameral legisgtasystem which consists of the
European Parliament, which is elected in generattieins on the basis of universal
suffrage, and the Council of the European UnioncWwhionsists of members of the
governments of the Member States which are compdtenthe relevant field of

legislation. Although the European Union is notsidered a state, it enjoys the power to
legislate in many areas of politics; in some ar¢hgse powers are even exclusively

reserved to it.

In a few countries, bicameralism involves the jpasition of democratic and aristocratic
elements. The best known example is the British ddoaf Lords, which includes a
number of hereditary peers. The House of Lordsessprts a vestige of the aristocratic
system which once predominated in British politieile the other house, the House of
Commons, is entirely elected. Over the years, thenee been proposals to reform the
House of Lords, some of which have been at leadtypsuccessful — the House of
Lords Act 1999 limited the number of hereditary ngse¢as opposed to life peers,
appointed by the government) to 92, down from adot®0. The ability of the House of
Lords to block legislation is curtailed by the Rarlent Act. Further reform of the Lords
is planned. Another example of aristocratic bicahem was the Japanese House of

Peers, abolished after World War Il and replaceti tie present House of Councilors.
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Many bicameral systems are not connected with reitbéeralism or an aristocracy,
however. Japan, France, Italy, the NetherlandsPthigppines, the Czech Republic, the
Republic of Ireland and Romania are examples adrb&ral systems existing in unitary
states. In countries such as these, the upper lyamszally exists solely for the purpose

of scrutinizing and possibly vetoing the decisiohghe lower house.

In some of these countries, the upper house isecity elected. Members of France's
Senate, Ireland's Seanad Eireann are chosen hgralemolleges consisting of members
of the lower house, local councillors, the Taoiteaand graduates of selected
universities, while the Netherlands' First Chamisechosen by members of provincial

assemblies.

In some countries with federal systems, individstates (like those of the United States
and Australia) may also have bicameral legislatu@edy two such states, Nebraska in

the US and Queensland in Australia, have adoptexdoneral systems.

However, in early United States history, unicamestalte legislatures were not totally
uncommon even though twelve of the original thintétates (Pennsylvania being the
only exception) had a bicameral legislature atttime of the Philadelphia Convention;
some of the new States didn't immediately adoph system. It was not until 1836, for

example, that Vermont finally created a Senate.

During the 1930s, the Legislature of the State ebfdska was reduced from bicameral to
unicameral with the 43 members that once compribatl state's Senate. One of the
arguments used to sell the idea at the time to &éblar voters was that by adopting a
unicameral system, the perceived evils of the "emrfce committee" process would be
eliminated.

A conference committee is appointed when the twamtkers cannot agree on the same
wording of a proposal, and consists of a small remd$ legislators from each chamber.

This tends to place much power in the hands of @enlymall number of legislators.
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Whatever legislation, if any, what the conferencenmittee finalizes must then be

approved in an unamendable "take-it-or-leave-ithnea by both chambers.

During his term as Governor of the State of Minmasalesse Ventura proposed
converting the Minnesotan legislature to a singleansber with proportional
representation, as a reform that he felt would esohvany legislative difficulties and
impinge upon legislative corruption. In his book pulitical issuesPo | Stand Alone?
Ventura argued that bicameral legislatures for im@al and local areas were excessive
and unnecessary, and discussed unicameralism afmnrthat could address many

legislative and budgetary problems for states.

In Australian states the lower house was traditigredected based on the one-vote-one-
value principle, whereas the upper house was figrdppointed and elected, with a bias
towards country voters. In Queensland, the appdiapper house was abolished in 1922,
while in New South Wales there were similar attesngt abolition, before the upper

house was reformed in the 1970s to provide forctlistection. Nowadays, the upper
house is elected using proportional voting and ldwer house through preferential

voting, except in Tasmania, where proportional mptis used for the lower house, and

preferential voting for the upper house.

A 2005 report on democratic reform in the Arab wdoly the US Council on Foreign
Relations co-sponsored by former Secretary of Stwéaeeleine Albright urged Arab
states to adopt bicameralism, with upper chambgpsiated on a 'specialized basis'. The
Council claimed that this would protect against 'thganny of the majority’, expressing
concerns that without a system of checks and bataegtremists would use the single

chamber parliaments to restrict the rights of migagroups.

In 2002, Bahrain adopted a bicameral system witrelacted lower chamber and an
appointed upper house. This led to a boycott ofigmentary elections that year by the
Al Wefaq party, which said that the government ldause the upper house to veto their
plans. Many secular critics of bicameralism werenwound to its benefits in 2005, after

many MPs in the lower house voted for the introauncof so-called morality police.
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Nations with bicameral legislatures

Parliament in Australia, which consists of the House of Repreatives and Senate; all
of the state parliaments except Queensland's soebatameral.

« The Parliament in Austria, which consists of theidialrat and the Bundesrat;
all of theBundeslandehave unicameral parliaments.

« TheCongresso Nacionain Brazil which consists of the Senado and the &am
dos Deputados; all of the 26 state legislaturesthad=ederal District legislature
are unicameral.

« In the parliament in Canada, which consists of the House of Comnamsthe
Senate; all of the provincial legislatures are amieral.

- The Parliament in the Fifth French Republic consists of the AskkEm
Nationale (National Assembly) and the Sénat (Sgnate

« The Bundestagand Bundesrat in Germany form two distinct bodies framed
by a comprehensive institution; all of thHeinder have today unicameral
parliaments.

« The parliament in India, which consists of thieok Sabha (House of the People)
and theRajya Sabha (Council of States); some of the states also Hew@meral
legislatures namelyidhan Sabha (Legislative Assembly) an&idhan Parishad
(Legislative Council).

- TheParliament in Italy, which consists of two chambers that haaene role and
power: the Senato della Repubblica (Senate of tepuBlic, commonly
considered thepper houspand the Camera dei Deputati (Chamber of Deputies,
considered thiower housgwith twice as many members as the Senate.

« TheDiet of Japan is bicameral, consisting of the HousRejresentatives as the
lower house and the House of Councillors as theuppuse.

- The Oireachtas of the Republic of Ireland which consists of DBiteann (the
House of Representatives) and Seanad Eireann étiatey

« The parliament in Malaysia, which consists of theewan RakyatHouse of
Representatives) and tibeewan NegargSenate); all of the state legislatures are
unicameral.

- TheNetherlands States-Generalwhich consists of the Tweede Kamer (Second

Chamber) and the Eerste Kamer (First Chamber)
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« The parliament in Pakistan, which consists of the National Assignand the
Senate; all of the provincial assemblies are uneraim

« In Spain, theCortes Generaleswith the Congreso de los Diputados (Congress of
Deputies) and the Senado (Senate)

« Parliament in South Africa which consists of the National Asbly and the
National Council of Provinces; all of the provindegislatures are unicameral.

« The Federal Assemblyin Switzerland, which consists of the National Gal
and the Council of States; all of the cantons haveameral parliaments.

« TheFederal Assemblyin Russian Federation, which consists of the Sbatma
and the Federation Council; all of the provinciafl@mments are unicameral.

+ The parliament in the United Kingdom, which consists of the Housk
Commons and the House of Lords

- The Congress of the Philippines consists of a Senate and a é&look
Representatives

- The congresdn the United States, which consists of the Seaatethe House of

Representatives; all of the state legislaturesgxXdebraska are also bicameral.

(iii) Tricameralism

Tricameralism is the practice of having thréegislativeor parliamentarychambers. It is

contrasted tanicameralisnrandbicameralismboth of which are far more common.

The term was used iBouth Africato describe thdParliamentestablished under the

apartheidregime's newConstitutionin 1983 Other instances of tricameral legislatures in

history includeSimon Bolivais model state. The word could also describeRiench

States-Generalvhich had three 'estates'.

South African tricameralism

In 1983,South Africas apartheidgovernment put forward a constitution providing &

tricameral legislature. O8 November around seventy percent of the country's white

population voted in favour of the changes — blackit8 Africans were not consulted,
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and under the proposal they continued to be demipresentation since in theory they

were citizens of independent or autonombastustans

The South African tricameral parliament consistethceeracebased chambers:
+ House of Assembly— 178 members, reserved for whites
+ House of Representatives— 85 members, reserved fGploured or mixed-race,
people
« House of Delegates— 45 members, reserved fasians

The creation of the tricameral parliament was awdrsial on two fronts. On the one
hand, many white conservatives disliked the ideanoh-whites participating in

Parliament at all. The dispute was a factor in dreation of theConservative Parfya

breakaway from the dominahtational Party On the other hand, many coloureds and
Asians rejected the system as a sham, sayinghbathtambers reserved for them were

powerless.

The tricameral parliament was not particularly sgroThe 1983 constitution significantly
weakened the powers of parliament, and abolishedotsition of the Prime Minister.
Most authority was transferred to tBéate Presidentncluding the ability to appoint the
Cabinet. This was seen by many as an attempt tid flre power of coloureds and
Indians — not only were the 'non-white' Houses afliBment less powerful than the
'white' one, but parliament itself was subordirtata white President.

Bolivar's tricameralism

Simon Bolivar the South American revolutionary leader, included a tricameral

legislature as part of his proposals for a modelegament. Bolivar described the three
houses as follows:

« Chamber of Tribunes, holding powers relating to government financeeifgn
affairs, and war. The tribunes would, unlike thbesttwo houses, be popularly
elected.

- Senate an apolitical body holding powers to enact laupervise the judiciary,

and appoint regional officials. Bolivar believedaththe senate should be
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hereditary saying that this was the only way to ensure dstrality. There are

parallels between Bolivar's Senate and other hosisels as th@ritish House of

Lords

« Censors a group who would act as a check against the ouwafethe other two.
Bolivar described them as "prosecuting attorneyairesg the government in
defense of the Constitution and popular rights". &0 said that they should

ensure that the executive was functioning satisfdgt perhaps having powers of

impeachment

Bolivar intended his model government to haveprasidential systemand so the

tricameral parliament was not expected to goveailivBr was explicit that the legislature
should not have an active role in administratiomaérely made law and supervised other

branches of government.

Despite Bolivar's huge influence in South Amerioa, country employs his tricameral
parliament. Early attempts to implement the modeich as inBolivia, were not
successful, although the chaos of the period asylia factor in this outcome.

French tricameralism

Some historians view tHerenchStates-Generals an example of a tricameral legislature.

The States-General evolved gradually over time,@oslided advice on various matters
(including legislative issues) to tieing. The three Estates were simply labelédst
(consisting of clergy), Second (consisting of nobility), and Third (consisting of

commonerk

There are problems regarding the States-General tagameral legislature, however.
Firstly, the States-General never had any formalges to legislate, although at times, it
played a major role in the King's legislative aityivSecondly, the division between the
three estates was not always maintained — theesssaimetimes deliberated separately,
but at other times, they deliberated as a singldypaindermining the idea of

tricameralism.
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Other examples

Isle of Man

The parliament of thésle of Man theTynwald is sometimes called tricameral, but this

description is not universally accepted. The twaonownly accepted houses of the
Tynwald are thédouse of Keysand thelegislative Council but according to some, the

Tynwald Court(consisting of the members of both houses meetiggther) counts as a
third house. Others disagree, saying that as tereno members of the Court who are
not also members of the other houses, the Coudldimot be considered separately. (By
comparison, in Australia and Switzerland deadlobiedween the two Houses can
sometimes be resolved by a joint sitting, but etgparould not classify either of those

countries as "tricameral”).

(vi) Tetracameralism

Tetracameralism (Greektetra, four + Latincamera chamber) is the practice of having
four legislative or parliamentary chambers. It isnttasted tounicameralismand
bicameralism which are far more common, afidcameralism which is rarely used in

government.

Medieval Scandinaviadeliberative assembliegere traditionally tetracameral, with four

estates; the nobility, the clergy, the burghers tiedpeasants. The Swedish and Finnish

Riksdag of the Estatemaintained this tradition the longest, having faeparate

legislative bodies.

Finland, as a part dimperial Russishadtetracameral systemntil 1906, when it was

followed by the then most modern legislature, theameralParliamentwith universal
suffrage
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4.1.4.2. The Upper House

An upper House is one of two chambers diieameralleqgislature the other chamber

being thelower house

(i) Features

An upper house is usually distinct from the loweus$e in at least one of the following

respects:

It is given less power than the lower house, wibcgl reservations, e.g. only
when seizing a proposal by evocation, not on thdgbty not the house of
reference for majority assent.

Only limited legislative matters, such as constitoél amendments, may require
its approval.

'Houses of review', in that they cannot start lagjisn, only consider the lower
houses' initiatives. Also, they may not be ableutright veto legislation.

In presidential systemsthe upper house usually has the sole power to try

impeachmentagainst thexecutivefollowing enabling resolutions passed by the
lower house.

Composed of members selected in a manner other ligapopular election.
Examples include hereditary membership or Governagpointment.

Used to represent tietatesof afederation

Fewer seats than the lower house (or more if hiangli
If elected, often for longer terms than those & kbwer house; if composed of
peers or nobles, they generally hold their hereglgaats for life.

Elected in portions for staggered terms, rathem #ibat once.

In parliamentary systenthe upper house is frequently seen as an adv@ofevising”

chamber, for this reason its powers of direct actice often reduced in some way. Some

or all of the following restrictions are often péaton upper houses:

Lack of control over thexecutive branch

No absoluteveto of proposed legislation (though suspensive vetwegpermitted

in some states)
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« Areduced role in initiating legislation.

« It cannot block or modifgupply(Though see thAustralian Constitutional Crisis

of 1975for an example of an upper house blocking supply).

It is the role of a revising chamber to scrutiniegislation that may have been drafted

over-hastily in the lower house, and to suggestraments that the lower house may

nevertheless reject if it wishes to. An examplthesBritish House of Lordswhich under

the Parliament Actsnay not stop, but only delay bills. It is sometgrszen as having a

special role of safeguarding ti®nstitution of the United Kingdorand importantivil

liberties against ill-considered change. By delaying butvedbing legislation, an upper
house may nevertheless defeat legislation: by gitire lower house the opportunity to
reconsider, by preventing it from having sufficieimhe for a bill in the legislative

schedule, or simply by embarrassing the other clearrtio abandoning an unpopular

measure.

Nevertheless, some states have long retained pawgrper houses. For example, the
consent of the upper house to legislation may lwessary (though, as noted above, this
seldom extends to budgetary measures). Constiadtiarrangements of states with
powerful upper houses usually include a means solve situations where the two
houses are at odds with each other.

In recent times, Parliamentary systems have wigtksstrend towards weakening the
powers of upper houses relative to their lower tewyarts. Some upper houses have
been abolished completely (see below); others Hza@ their powers reduced by
constitutional or legislative amendments. Algonventionsoften exist that the upper
house ought not to obstruct the business of govemnrior frivolous or merely partisan

reasons. These conventions have tended to hardemh&ipassage of time.

In presidential systemsn the other hand, the Upper House is frequegitlgn other

powers to compensate for its restrictions:
« It usually has to sign off on appointments the etige makes to theabinetand
other offices.

« It frequently has the sole authority to give corigeror denounce foreigmeaties
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(ii) Institutional structure

There is a great variety in the way Upper House be¥sare assembled. It can be
directly or indirectly elected, appointed, selectetbugh hereditary means, or a certain

mixture of all theses systems. T&erman Bundesras quite unique as its members are

members of theabinetsof the Germarstatesin most cases the stgieemierand several
ministers, they are just delegated and can beleglcahytime. In a very similar way the

Council of the European Uniois composed by national ministers.

Many upper houses are not directly elected, butoiayped either by thehead of
governmenbr in some other way. This is usually intendegroduce a house of experts
or otherwise distinguished citizens, who would et returned in an election. For

example, members of tti@&anadian Senatre appointed by th@onarchon the direction

of the prime minister.

The seats are sometimes hereditary, as still iBypdore case in the BritisiHouse of

Lords and the Japanestuse of Peer@until this house was abolished in 1947).

However, it is also common that the upper houseistsof delegates who are indirectly

elected by state governments or local officials,éwample, in théJnited States Senate

until the passage of tti#geventeenth Amendmeimt1913

In addition, the upper house of many nations isdally elected, but in different
proportions to the lower house - for example, tlema®es ofAustralia and theUnited
Stateshave a fixed number of elected representative®s feach state, regardless of the

population.

Many jurisdictions, such aSenmark Sweden Croatig Pery VenezuelaNew Zealand

and mostCanadian province®nce possessed upper houses but abolished thadopod

unicameral systemslewfoundlandhad alLegislative Counciprior to joiningCanadaas

did Ontario when it wallpper Canada\ebraskas the only state in the United States to
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have a unicameral legislature, which it achievecenvit abolished its lower house in
1934

The Australianstate ofQueenslandlso once had a legislative council before abwigsh

it in 1922; at this time members of the Legislateuncil (the formal name of the state
parliament) were not elected by the citizenry awndtise council was found to be
undemocratic and thus unconstitutional. As this wgsurely internal matter, all other

Australian states continue to have bicameral system

(iif) Common terms

- Senate By far the most common

« Legqislative Council

« Council of States (in a Federation)Federation Counci(Russid, Bundesrat

(Germany Austrig), Council of State¢Switzerland, Rajya Sabhdor "Council of

States,'India), Sangi-in(or "House of Councillors Japa.

« Supreme Sovietas in the exdoviet Union

4.1.4.3. Lower House

A Lower House is one of two chambers obiaameralleqgislature the other chamber

being theupper houseDespite its theoretical position "below" the uppeuse, in many
legislatures worldwide the lower house has comeiédd more power. The supremacy of
the lower house usually arises from special reagins placed (either explicitly by
legislation or implicitly by convention) on the peve of the upper house, which often
can only delay rather than veto legislation or less control ovemoney bills Under

parliamentary systemi is usually the lower house alone that designdke head of

governmentor prime ministey and may remove them throughvate of no confidence

There are exceptions to this however, such asPtti@e Minister of Japgnwho is

formally selected with the approval of both housttheDiet. A legislature composed of

only one house is describedagcameral

Common attributes
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In comparison with the upper house, lower housesquiently display certain
characteristics:

« Given greater power, usually based on restrictagy@snst the upper house.

» Directly elected gpportionments usually based on population).

« Given more members.

- Elected more often, and all at once.

« Given total or original control over budget and retamy laws.

- Able to override the upper house in some ways.

« In apresidential systepgiven the sole power to impeach the executive (ipper

house then has to try the impeached.

Many lower Houses are named in the following manneiouse/Chamber of
Representatives/the People/Commons/Deputies, i.eputizs, Chamber, House,

Commons, House, Legislative, ahidtional Assemblyhence als@BundestagGerman

for federal assemb)y

4.1.5. By looking at the nature of the Executive

The foregoing discussion must have brought homtheostudent the fact that unitary,
federalism, any of the mix of or for that matterervconfederation is, essentially an
attribute of state. Once a state is designateck@erdl or unitary then, it would not be
inappropriate to call the respective governmentetbieas federal or unitary or confederal
government. Where one wants to create a typologyafernment, how ever, the
appropriate designation should be parliamentarynfof government and presidential

form of government or a mix of the two.

It was by using this mechanism that we were ablelassify constitution in terms of
these topologies. Following the same train of logi can further create topologies of
constitutions by looking at the nature of the eximeu When we create a typology of the
executive, we have to take into consideration thet that the quantum, quality and
configuration of power assigned to the executiva fsinction of variety of factors. By

taking this multiple factors in the Wight, they miagar upon the system which one may
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characterize as (a) mono cephalous, (b) bicepadnuts (c) acepalous or dispersed
leadership.

The word “cephalous” finds its origin in Greek &fer to multiple headed Gods. Now, it

has been found a useful way of characterizing vartgpes of executive.

4.1.5.1. Monosepalous Executive

The best typology in this respect is the kind ad@xive we find in Britain parliamentary
or cabinet form of government (executive). Althoughthis form of government, the

executive is drawn out of the parliament, partidylarom that of the House of

Commons, once it did so, it's no more an adjunctthe parliament, rather it's an
independent entity. This entity consists of two aafe, distinct, and yet connected
offices: the Office of Prime Minister and that dfet Counsel of Ministers. The two
offices are connected by the person of Prime Min&ie he is the chairman of the
Council of Ministers.

The Prime Minister is not a mere spokesman of thenCil of Minster, but its leader. As
a leader, it is the Prime Minister who determirtes agenda of the Council of Ministers.
This means the power to determine the priority@fegnmental action at any one time is
in his hands.

It's the Prime Minister who initially organizes ti@ouncil of Ministers, i.e. most of the
ministers form the party or coalition of parties government; and in this party or
coalition of parties he must have been the chairofathe party which own the largest
seat in the House of Commons. Even in this circants, he has ‘the party whip’ in his

arm which means he can bring party loyalty to lhgem his party members.

In addition to this, the Prime Minster is assisteg numerous experts of various
professions in the office of the secretariat. Omp tof this, the hierarchies of
administration of agencies of the executive are madnby professionals appointed,

promoted etc, on the basis of civil service lawhisTand many other factors have
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contributed to the single headedness of the Brg@bernment, despite the fact that the

parliament is the supreme authority overall govesntal affairs.

In general the system of government we find inW8A is, in a way, a hybrid of that of
Britain. The basic difference is the executive doesowe it's origin to parliament. Itself
is elected and is accountable to the people. Higsehe President who is elected by the
people and his secretaries, including the vice ige@s owe their position to the

President.

Despite the fact that in the American system inJbudiciary enjoys a lot of power and
there is a system of check and balance betweemaammhg the three departments of
government, all this will not enable anyone to dode political power in the USA is

dispersed. Rather a close observation shows tedielad of the Executive, the President,
stands out clearly as the top manager of the sta#mce, the US government is

monosepalous as in Britain.

4.1.5.2. Bicephalous Executive

The 1958 reformulated constitution of France hasted an executive with two heads,
i.e. the President and Prime Minister. The Pregigenlected for seven years and has a
lot of executive power. The Prime Minister, on tbéner hand, is appointed by the
president for five years. The president is requit@dappoint the Prime Minister who
owns the largest vote. Thus, the Prime Minister®his position primarily to electorates
which makes him a contending power owner. This b clear, where the President
and the Prime Minister come from different parti€kis usually happens after the five
year of term of office of the Prime Minister is ovend a fresh election is held for the
premiership. In such a situation the president Ww#él compelled to appoint a prime
minister from a party which has been in oppositibor the remaining two years of the
presidency, there will certainly be two heads ofveggament in France. This was
deliberately made by the 1958 constitution to avibid appearance of such a single
handed leadership as Charles De Gaul. Hence; thistwe of the executive can,

therefore, be characterized as Bicephalous.
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4.1.5.3. Acephalous Executive (Dispersed Leadership )

When the Fundamental law of Western Germany (Thestdation) was being framed
under the auspices of the Allied powers, partidyldre USA, Britain and France, they
had to make sure that no one single leader likeeHitill come on the political arena of
Germany. The Chancellor, although holds the topcetxee Office, shares a lot of his
power with a number of other institutions among akhthe most notable one is the
Central Bank of Germany.

The Governor of this Bank is independent for helsethe countries money industry and

commerce. He sets interest rates on loan and sandgletermines the exchange rate of
the national currency (Deutschmark). This and aofodther powers of the government

place him in no less a position with the chancsliiorthe governance of the economic
life of Germany. Such power sharing in Germany lbesn characterized as acephalous
executive or dispersed leadership.

We observe the same kind of arrangement having jpatim place in Japan and Italy but
for different reasons. In Japan, even where onty pavns the office of the Premiership,
the prime minister has little executive power te@xe by himself for he shares his
power with group leaders within the same party.aktypin Japan is characterized with
strong function which often looks like contendingrfes. Due to this reason, the powers
of the Prime Minister are actually shared betwemhamong these group leaders thereby

giving a picture common to acephalous leadership.

Since the Second World War, the same kind of tecylean be observed in lItaly, but
again for different reasons. In Italy this happeg to the proliferation of parties as a
result of which let alone one, not even two partiage been able to capture the office of
the premiership practically for the last half cegturhe powers of the Prime Minister
have, therefore, been shared among a number eépantcoalition. This gives a clear
picture of acephalous executive or of dispersivadéeship. The constitution can,
therefore, be classified on the basis of powerigondtion made available (by the terms

of the constitution) to the Head of the Executive.
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4.1.6. By looking at the Nature of the Judiciary: lrerogative/rule of law system

The judiciary, the third of the three great depamis of the government, can be
classified on various grounds such as whetherutieipry has the mandate to question
and interpret the Acts of the legislature, as m thited States, and those which are but

apply the acts without question as in the Unitedgdiom.

But the distribution we are interested in is bagedhe difference of legal systems. Thus,
we can divide states into those in which the exeeuteing subject to the operation of
the rule of law (to be discussed later) and is otgated - the common law states; and the
prerogative states in which the executive is ptetecby a special system of

administrative law.

4.2. Reflections on the Ethiopian Constitution

Under this topic, we will discuss the nature ofiggian constitutions (the pre-existing

ones and the incumbent one) with special emphasiseoFDRE constitution.

Despite the existence of documents akin to conistitpin spirit, in traditional Ethiopia,
no written constitution in the modern sense oftéren formed the basis for constitutional
process. Documents noteworthy in this regard irelin Fetha Negest, which regulated
the secular and religious aspects, the Kibre Neghgth served the politico - religious
needs of the day, the Serate Mengist of the ningtezentury which provided for certain
administrative matters and protocol directives uls&f the constitutional proce$sBut
none of those documents were constitutions in thetest sense of the term although

they had served specific purposes in the conginatiprocess.

Thus, we can say that Ethiopia had no written ¢tn prior to 1931. But this doesn’t
signify, as per our discussion on written/unwrittamstitution dichotomy, the absence of

a constitution as Ethiopia had a sophisticatedttoal unwritten constitutioR®
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Those unwritten constitutions embraced the idefaleanarchy, an imperial court system
involving monarchy, the church, and the nobilitydn intricate power relationship.

That succession to the throne hinges on two regpainés-dynastic (Solomonic dynasty)
claim and the monarchy’s profession of the Ortho@tixistian faith (the requirement of
anointment by the church) - is sufficient proof the existence of an unwritten principle

(constitutional in essence).

We can also cite several other traditional constinal principles such as the office of the
Abun (head of the Ethiopian Orthodox church), nsmlecession to the throne etc are
proof enough for the existence of traditional (uitt&n) constitution.

The Ethiopian constitutional history has it that #ra of written (codified) constitution
began as early as 1931, during the regime of empElialeselassie. The 1931
constitution is a written and codified documentlioutg the powers and prerogatives of
the emperor, manner of succession to the thrometights and duties of the nation, the

nature of the parliament, the judiciary and relatedters.

As the constitution doesn’t say anything about ainsmt, it is difficult to say the
constitution is rigid or flexible if we base ouraysis on the existence or otherwise of

stringent legal requirement in the constitutionatiog the mode of amendment.

Nevertheless, as the law alone cannot tell us hrayd” a particular constitution really is
and other factors, particularly, political forceky an equally important role and the
existence of a legal procedure may in itself ach golitical brake restraining impetuous
changes; we can have the audacity to dub the 1&3dtitutions as a flexible constitution.
We can give two reasons for this: for one thingréhis no provision in the constitution
providing for an avenue for amendment let aloneingak difficult to amend by putting
in place a special procedure. For the other, thestitation is rather a grafitby the
emperor or a royal document particularly tunedafeguard the interest of the emperor
and the royal family thereby bestowing upon the empthe power to do everything he

wishes as he is the ultimate law maker (see Avf4ée constitution). He is the Head of
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State and Government and he is the ultimate unagsithe “Zufan chilot” or crown court,

wherein the Emperor is the presiding judge, carens the decision of the Supreme
Court. Thus, we can conclude that the emperor oand/charge the constitution if he so
wishes. The then State was also unitary in thaethpire under the imperial rule of the

emperor. Hence a monarchial form of governmentiwasace.

It should also be remembered that the constitudiknowledges a bicameral parliament
namely: the Chamber of the Senates (yehig Mewossbtikirbet) and the Chamber of
Deputies (“Yehig memria Mikirbet®}

The constitution institutionalizes the ministesgstem wherein collective and individual
ministerial responsibilities resided in the perswnthe emperor thereby rendering the

centralization of power inevitable.

When we come to the judiciary, the 1931 constituti®longs to the second category,
i.e., the prerogative state in which the execusvender the protective shield of a special
system of administrative law, as the constitutiorits Art. 54, clearly states that suits
related to administrative affairs are entertaingdabspecial court staffed by judges

withdrawn from the jurisdiction of other courts.

More or less, we can say the same thing about @3 Tonstitution except that the
country adopted a federal form of government atheffederation of Eritrea to Ethiopia
by the resolution of the UN General Assembly onZfef Dec. 1950.

This constitution also aims at centralization attérapts to attract the loyalty of those
who gained their livelihood from relatively modeetonomic activities or who were

better educated than most Ethiopian, and therebggthen the national government.

The emperor also had the power to appoint or dsiangone in the various branches of
the government including the prime minister andeotministers, judges and diplomats.
He also had a co-legislative power as he had veteepon legislation. This makes the

emperor an absolute monarch who has the ultimgtensavery walk of life.
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Thus, the level of centralization is so immense évary decision should get the blessing
of the emperor. The destruction of the federatimi962 was an additional measure of
centralization. Such devolution of power in the d&of the emperor, obviously, puts the

fate of the constitution at the mercy of the empero

The 1987 PDRF constitution is also written and ftedi constitution rendering the
country a unitary state in which all nationalitiae in equality®® The constitution had

conferred ultimate state power on the National §beand its Standing Council. It also
endorses a unicameral parliament. the National @herhich along with the Council of
State, the president of the Republic, CommissidriieoNational Shengo, the Council of
Ministers, the Supreme Court, the Procurator Gén8tengos of higher administrative

and autonomous religions, and mass organizati@ssthe right to initiate legislation.

Unlike the preceding constitutions, this constdantidedicates an article for amendment
procedure of the constitution. According to Art 199 the constitution, a special
procedure has to be gone through prior to decidmgfavor/against amendment.
Accordingly, a three fourth majority decision of migers of the National Shengo has to
be obtained in order to amend the constitutions Tthierefore, renders the constitution
rigid. But, it should be remembered, once agaiat tither factors play a major role in

such decisions.

It is utterly impossible for us to say the congidn is perfectly rigid by looking at just
this article as the extent to which power is cdizied might force us to consider other
options. For instance, the Secretary General othe political party, the Workers Party
of Ethiopia, was also the executive president & Republic, the Chairman of the

National Shengo, and the commander-in-chief oftimeed forces.

According to Fasil Nahum “this set up is reminidcehthe monarchial absolutism of
Ethiopian history during both the written and urtten constitutional epochs in spite of

the empire having changed into a republic and theegor into a president”.
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Therefore, although the constitution stipulates/mtes for a special procedure for
amendment, it is not as simple as it looks on tivéase to conclude the constitution is a

rigid constitution.

Review Question

Why would it be difficult, if at all, for us to bleold enough to call the PDRF constitution
a rigid constitution so long as there is a prowvisiequiring the fulfillment of a special

procedure?

Coming back to the 1995 FDRE constitution, in mtlzh same way as its predecessors,

this constitution is a written and codified docurnleaving 106 articles.

Just like the PDRE constitution, the incumbent Gansn provides for a republican
form of government although the former provides daunitary single-party system and

the later provides for a federal multi-party system

The 1995 constitution establishes a parliamentamatracy’’ The constitution also
provides for a bicameral/two-chamber parliamentmely the House of Peoples’

Representatives and the House of Federation batihich are federal houses.

It also provides for a one chamber State Councitate level which is the highest organ
of State authority as much as the House of Peoftegresentatives is the highest

authority of the federal government.

The other chamber, i.e., the House of Federatiochwis composed of representative of
nations, nationalities and peoples is entrustet thi¢ power to interpret the constitution

and to decide on serious constitutional concerohl a8 the right to secession.

When we come to the amendment procedure of thditdim, we find it to be a rigid

constitution as it puts in place a stringent regmient for amendment.

151



Just like any other federal system, the FDRE ctutgin’s amendment procedure
involves both regional and federal legislative egaThus the initiation could be made
by either of the two tiers of governments. Where ithitiatives come from the regions,

one third of the state council must support thepsal by simple majority voté?

Amendment under the FDRE constitution is categdriz®@o two: that is, ordinary
constitutional amendment which requires two-thirgjonty vote in a joint meeting of the
federal houses as well as a majority vote in twadthof state councils and amendment
dealing with provisions related to fundamental tsgland freedoms enshrined in the
constitution for which a more stringent requiremisnput in place as the Federal Houses
must each accept the proposal by a two-thirds ntyajand all State Councils must pass
the draft by majority vot&®

Review Question

Assess the degree of amenability of the four ctngins to amendment.
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Chapter Five

Forms of Government and Electoral systems

Generally, there are two forms of governments:dlee presidential and Parliamentary

forms of governments.
5.1.1. The presidential system

The presidential system, also called the congreakgystem, is a system of government
where an executive branch exists and presides éhétrecname presidential) separately
from the legislature. Under this political systeme president is both the Head of State
and the Head of GovernmefitThe incumbent for the position of presidency isctdd

nation - wide at a time that has been predeterniméte constitutiori®

Thus in the presidential system, the presidenaid ® enjoy a direct mandate from the
people and hence is not accountable to the panitiara the latter cannot dismiss him

have on exceptional grounds through a process krswmpeachmeri.

The United States, Philippines, South Korea, IndmeMexico, Nigeria, Most South
American States, as well as many of African Stated the central Asian Republics
(which is the pioneer) are some of the countrigh wipresidential form of governmefit.

Countriesthat have presidential form of government are het éxclusive users of the
title of president. For instance, a dictator whoynesa may not have been popularly or
legitimately elected may be and often is calledesiglent. Likewise, many parliamentary
democracies are formally styled republics and tpresidents, a position which is largely

ceremonial. Notable examples include Israel, thec@Republic, Germany and Ireland.
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5.1.1.1 Features

Although presidential governments in different coies have certain differences, nearly

all presidential systems share the following feagur

In a presidential system, there is no distinctietween the positions of the Head of State
and Head of Government both of which are held leyptesident. That is, the president is
the Head of State and the Head of Government ancehibe chief executive. He has the
mandate to administer the country and appoint mioke executive officers and thus can
effectively control government department. Headgafernment departments, ministers,

commissioners, or secretaries are under the praside

The president enjoys ultimate power decision aheéyefore, has complete political

responsibility for all executive actions.

In such systems the president appoints secretaries are heads of his executive
departments. In other words, the executive bramschuni-personal. Members of the
cabinet® serve at the pleasure of the president and musg cat the policies of the

executive and legislative branches.

However, the presidential systems frequently reglégislative approval of presidential
nominations to the cabinet as well as various gowental posts such as judges. In most
of the presidential systems either the presidemingrof his ministers/secretaries can be a
member of the legislative organ. A member of tiggslative can join the executive only

after resigning his membership in the legislature.

The president doesn’t propose bills. However, istays such as that the United States,
the president has the power to veto acts of thisl&gre and in turn a super majority of
legislators may act to override the veto. This picads derived from the British tradition
of royal assent in which an act of parliament camoone into effect without the assent of

the monarch.
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In presidential system, the executive branch, hidnethe president, is distinct from
other branches of the government which are all ppddent from one another. This
separation of power serves to check and balancedimers of the three branches of
government. While members of the legislature agetetl, the members of the cabinet are
appointed by the president and may require theirroafion or consent of the legislative
branch. The formulation, amendment, and review egfislations are under the sole
purview of the legislature .However, on many ocoasj the executive could endorse a
legislative agenda for consideration and veto hthdt was passed in the legislature

although the latter could overturn it via a tworthvote?®

The president has a fixed term of office/tenure hisdgovernment has a fixed tenure.
Thus, he cannot be removed or dismissed from offefere the expiry of his term unless
under highly unusual and exceptional process ofeampment® the president can be
removed from office only through death, resignatianability to discharge his

responsibilities, or by congressional impeachmeatt @onviction on charges of treason,

bribery, or other serious crimes.

The president could be elected directly by the feopby an electoral college, a system
of electing a president or another representatideadler by a group of persons who are

elected from the people for the purpose of elediiegpresident or another leader.

The president is not accountable to the legislatinstead, he is accountable to the
constitution. Presidential governments make noraison between the positions of head
of state and head of government both of which amefided in the person of the

president.
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5.1.1.2. Merits and Demerits

(i) Merits

The first advantage of presidential governmenhesfact that the executive is stable by
virtue of a fixed term. Since the existence of tleecutive doesn’'t depend on
parliamentary whim, it is more stable than a primiaister (in parliamentary form of

government) who can be dismissed at any time.

As the president is directly chosen by the peoiples, argued by the supporters of this
system that there is a high tendency for the sysie@rbe more democratic than a
leadership chosen by a legislative body, evendfl#gislative body was itself elected, to

rule.

By way of making more than one electoral choiceéerin presidential system can more
accurately indicate their policy preferences. le tbnited States, for instance, some
political Scientists interpret the late cold wandency to elect a Democratic Congress
and a Republican President as the choice for a W¥iepn foreign policy and a

Democratic domestic policy.

The existence of separation of powers is anotheargtdge of this system. The fact that a
presidential system separates the executive fremethislature is sometimes considered

as an advantage, in that each branch may scruthmzactions of the other.

The other advantage of this system is that theigeet can recruit ministers of highest
caliber as he can appoint his ministers from peagie do not belong to the legislature.
This is so because the president selects persomgeater competence and integrity

without any need to make political considerationparty affiliations.

Here, we don’t mean that people of the highesbealand integrity are not available in
the legislature. Instead we are saying that agthsident is at liberty to choose from
outside the legislature, he stands a greater chahaecuring the services of highly

competent and qualified personnel.

156



The fact that elections are fixed in a presidergiatem is considered to be a welcome
“check” on the powers of the executive, contrasfiagliamentary system, which often
allows the prime minister to call election whenether sees fit, or orchestrate his own

vote of no confidence to trigger an election whercannot get a legislative item passed.

The presidential model is said to discourage thrs af opportunism, and instead force
the executive to operate with in the confines ¢éran he cannot alter to mach his own
needs. Theoretically, if a president’s positiond antions have had a positive impact on
their respective country, then it is likely thagéyhor their party’s candidate will be elected

for another term in office.

As party discipline in the legislature is loosearpresidential system, members of the
legislature enjoy considerable freedom to oppossupport any proposal even though it
may be part of the president’s program. Memberthefparliament are guided by their
conscience rather than a strict party disciplineisTcould enable them to express their

feelings with greater freedom.

Review Question

In a presidential system since the president is dkecutive, he makes important
executive decisions. Do you think this has any athge?

(i) Demerits

Although the president’s fixed tenure has its owuaatages, it has disadvantages as well
because it brings with it the difficulty in remogran unsuitable president from office
before his/her term has expired. In addition itbedieved that it breaks the political
process into discontinuous and rigidly demarcatedods leaving no room for the
continuous readjustments that events may demand.

157



The reason for saying this is that political gorce is a continuous process, which
introduces changing circumstances into the systemani uninterrupted manner. This

system to some extent has the effect of arrestilsgcontinuous process.

President John Taylor, who only became presidecdls®e William Henry Harrison had
died after thirty days and refused to sign Whigidkation, was loathed by his nominal
party, but remained firmly in control of the exeagatbranch. Since there is no way to
remove an unpopular president, many presidentiahtties have experienced military

coup to remove a leader who is said to have |estfaindate.

Had it been in the parliamentary system, it wouiéh been very easy for unpopular
leaders to be quickly removed by a vote of no awsrifce, a procedure which is reckoned

to be a “pressure release valve” for political tens.

Review Question

It has been said that since the president in adameisal system has a fixed tenure in
office, the legislative organ can hardly remove /ien from office before the expiry of

his/her term of office. Do you think that this dead presidents to abuse their power?

The president’s leadership is much looser than tifatthe prime minister in a
parliamentary system mainly because the presidast fo power to dissolve the
legislative organ or to participate in legislatieliberations. He rarely has at his disposal
the legislative majority which is available to thevernment in a parliamentary system.
He doesn’t have the means available to the primmester to enforce disciplined voting

along party lines.

The president, unlike the prime minister, canno¢atly ensure that the measures which
he desires will be enacted by the legislature. Timy happen even when the president
and the majority in the legislative organ belong the same party. But lack of
coordination between the executive and the legistain a presidential system may be
heightened if the president and the majority in Hmise belong to different political

parties as it happens quite often.
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The other criticism staged against this systemoskegnment is that presidential form of
government has the tendency towards authoritarfaras winning presidency is a
winner-take-all, zero sum game. A prime ministeiovdoes not enjoy a majority in the
legislature will have to either form a coalition, af he is able to lead a minority
government, govern in a manner acceptable to at Eame of the opposition parties.
Even if the prime minister heads a majority govesntn he must still govern within

(perhaps unwritten) constraints as determined éyrtambers of his party.

On the other hand, once elected, a president caonmy marginalize the influence of
other parties but can also exclude rival factionkis own party as well, or even leave the
party whose ticket he was elected under. The peasidan thus rule without any allies
for the duration of one or possibly consecutivantera worrisome situation for many
interest groups. Juan Linz argues that:

The danger that zero-sum presidential electionsegescompounded

by the rigidity of the president’s fixed term ofiad. Winners and

losers are sharply defined for the entire periodtioé presidential

mandate.....losers must wait four or five years withemy access to

executive power and patronage. The zero-sum ganesidential

regimes raises the stakes of presidential electiand inevitably

exacerbates their attendant tension and polarizetio

In presidential systems, the legislature and thesident have equally valid mandates
from the public. There is often no way to reconatflict between the branches of
government when the president and the legislatuee @& logger heads and the
government is not working effective, there is a pdwl inventively to employ extra-

constitutional maneuvers to break the deadlock.

Ecuador is sometimes presented as a case studgnododatic failures over the past
guarter-century. Presidents have ignored the ketgis# or bypassed it all together. One
president had the National Assembly tear-gassedlevdnother was kidnapped by

paratroopers until he agreed to certain congreakaemands.
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From 1979-1988, Ecuador staggered through a suooesd executive-legislative

confrontations that created a near permanent @isissphere in the policy.

In 1984 president Leon Fabres Cordero tried to ighilg bar new congressionally
appointed Supreme Court appointees from taking #eats. In Brazil, presidents have
accomplished their objectives by creating executigencies over which congress had no

say.

Presidential governments are blamed for loose autability when compared with
parliamentary systems as it is easy for eitheptiesident or congress to escape blame by
the other.

Describing the US, former Treasury secretary C.Damidillon said, “the president
blames congress, the congress blames the presahehthe public remains confused and

disgusted with the government in Washington”.

The increase in the federal debt of the US duiregera of President Ronald Reagan is a
good example. Arguably, the deficits were the potslof a bargain between President
Reagan and the speaker of the House of Represestaliip O’Neill, who agreed not to
oppose Reagan’s tax cuts if Reagan would sign #madarats’ budget. Each side could
claim to be displeased with the debt, plausiblyrid@ahe other side for the deficit, and

still tout its own success.

On the other hand, many observers believe thatdedadget surpluses of the late 1990s
in the US were a direct result of divided governménrepublican congress refused to
allow Democratic President Bill Clinton to increademestic spending, while Clinton

refused to allow congress to cut taxes.

5.2. Parliamentary System

A parliamentary system also known as parliameméam or parliamentarism, is a

system of government in which the executive is ddpat on the direct or indirect
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support of the legislature (often termed the paréiat) often expressed through a vote of

confidence®?

A parliamentary system of government is a goverrinikat is led by a party or a
coalition of parties that has the largest numbesadts in the parliament. Absence of
clear-cut separation of power between the execudivé the legislative is the main

characteristic of this system.

But they usually have a distinct heads of stateteatl of government, the former vested
in the person of the president elected either mopulor by the parliament or by a
hereditary monarch (often in a constitutional mehgj and the latter in the person of the

prime minister or premier.

It should be remembered, however, that parliamemtism does not necessarily imply
rule by coalition of different parties as multi-paarrangements are usually the outcomes

of an electoral system known as proportional Regedion®®
(i) Features

The British system is one of its kind in settinge@mple for the rest of the World. In
fact, not all parliamentary systems in differenticries are identical although many of
them share common features. The following are sohihe features of parliamentary

forms of governments:

In parliamentary system, there is a water — tighistbn between the office of the prime
minister (the head of executive) and that of thesjgent /king/queen (the head of state in
this system, it is the prime minister who has dffeccontrol over the executive as he is

the chief executive. He/she deals with the dayapqablitical activities.

The head of state, on the other hand, has such aslesymbolic role, chief diplomatic

officer, nominal chief executive officer, chief apptments officer, legislative role
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(formality-signing on bills passed by the legistaf) and other prerogative such as

pardon/amnesty and granting various titles andrdtbeors.

In parliamentary system, ministers are membersi®fparliament although not the case
in all countries. In some countries (e.g. the Uhikengdom, and India/ all ministers are
members of the parliament but in others (e.g. [il)p ministers may not necessarily be
members of the parliament as the prime ministeitdcappoint / recruit cabinets from

outside the parliament.

Another important feature of the parliamentary systs that a political party or coalition
of parties, as the case may be, which has thedasgat in the parliament will constitute
a government. The leader of the party which has themrmajority seat in the parliament
will become a prime minister and the latter woutden, form his/her cabinet by
nominating either from among the parliamentarianfam outsiders whom he believes

are competent enough to discharge their respoiigsil

In the parliamentary system, the government haixeo tenure as the parliament can
dismiss it by declaring vote of no confidence wispect to the policies and programs of

the governing party.

Under such circumstances, the governing party wtngd its majority resulting in the
loss of power and right to lead the executive his tase, the chief executive may either
resign or refuse the president to invite politipatties to form a coalition government or

the House may be dissolved and a new electiorbeitonducted.

But this is a very rare occurrence as party digspls very strong in this system although
the executive is answerable to the parliament,rhapgentary system’s cabinet may be
able to make use of what is known as party ‘whigrfiamentary ‘whip** and dominate

the parliament.
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Parliamentary systems have collective or collegigécutive$s® (e.g., a council of

ministers, an organ which incorporates the primeister and his cabinet). The executive
in a parliamentary system is responsible to thislatrre: the legislature conducts control
over the executive’s function nearly on a day-tg-hasis. Members of the council of
ministers may be required to report, respond tostjes, etc... to the legislature

whenever they are requested to do so.

A parliamentary government, though directly resjaesto the assembly (House), is
only indirectly responsible to the electorate. Yowernment as a whole is not directly
elected by the voters but is appointed from amotigstrepresentatives whom they elect
to the assembly. In fact, they are elected by titerg as candidates for the assembly in

an ordinary way not as members of the government.

Review Question

Why do you think is the prime minister politicalstronger then the president in a

parliamentary system.

In our case also, the current government followariamentary form where in the prime
minister assumes important political powers as gy for under Art 74 of the FDRE

constitution.

In Ethiopia, the Prime Minister elects people fanisterial posts from both Houses and
from outside the Houses as long as they possessetiigred qualification. Thus,

members of the executive can, at the same timedmbers of the executive.

In much the same way as any other country whickovdolparliamentary form of
government, a party that has the majority seahe garliament ERDF- a coalition of

political parties, forms the executive by virtuefot. 56 of the FDRE constitution.

The vote of confidence or no confidence is one venportant tool by which the

legislative controls the executive. Although thidedretically mandates the
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parliamentarians to decide on the destiny of membgthe executive it is employed less

and less.

By the same token, it is provided under Art. 55)(aid (18) of the FDRE constitution
that the House of Peoples’ Representatives carandllquestion the prime minister and
other officials and it can at the request of orf@rdtof its members, discuss any matter

pertaining to the powers of the executive.

In fact, pursuant to Art. 60 of the constitutiolme orime minister can, with the consent of
the House, cause the dissolution of the House édfa expiry of his term. i.e., 5 years,
“®in order to hold now electron. But this cannottaken as a power that counters the
power of the House to control the executive as fhigcedure itself depends on the
consent of the House. Thus, the prime ministerreanat will dismiss the House when

the house passes vote of no confidence against him.
In some parliamentary systems, when the governnfigals itself in difficulties,
following repeated defeats and disagreements wstmajority it is sometimes forced to

resign without any vote of no confidence.

Review Question

Given the aforementioned facts and owing to théetfaat it is a rarity, in many countries,

can we say that vote of no confidence is an effedtol of controlling the government?

5.1.2.2. Merits and Demerits

(i) Merits

As we have stated in our previous discussionesmparty or coalition of parties which

has won majority vote in the parliament forms goweent, it is argued that the

executive- legislative relation is one of co-ordioa. The executive is better placed to
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execute the legislations passed by the House alittedgions are not stringent as the

ministers can effectively influence the coursehef dliscussion.

This system, therefore, is preferable for countvigth an infant democracy as it allows
coordination of the executive and the legislativeéah could in turn result in an effective

implementation of the programs and policies ofakecutive.

Another advantage of the parliamentary system,rdoog to some scholars, is that it is a
lot easier to pass legislations; this is because=itecutive branch is dependent upon the
direct or indirect support of the legislative branand often includes members of the
legislative. Thus this would amount to the exeai{j&s the majority party or coalition of

parties in the legislative) possessing more vatesder to pass legislation.

In presidential system, on the other hand, theigeas will have hard time trying to
properly implement his/her platform/manifesto asiselected independently and the

parliament might be controlled by a party to whinghdoesn’t belong.

On top of the ease for quicker legislative actipasliamentarianism has attractive

features for nations that are ethnically, raciadlyideologically divided.

In presidential system, all executive power is @dsn the president. In parliamentary

system, however, with a collegial executive, poisenore divided.

In the 1989 Lebanese Taif Agreement, in order @ gfluslims greater political power,
Lebanon moved from a semi-presiderifiakith a strong president to a system more

structurally similar to classical parliametarian85t?.

Irag similarly disdained a presidential system olfears that such a system would be
equivalent to Shiite domination; Afghanistan’s mities refused to go along with a

presidency as strong as the pashtuns de&ired.
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A good number of scholars such as Juan Linz, FigddR Bruce Ackerman and Robert
Dahl claim that parliamentarianism is less pronauthoritarian collaps®. The scholars

point out that since World War II, two-third of Tdi World countries establishing
parliamentary governments successfully made thesittan to democracy. By contract,
no third world presidential system successfully enite transition to democracy without

experiencing coups and other constitutional breekda’

(i) Demerits

The fact that the Head of Government is not diyeelbcted is one of the critiques staged
against this form of government. In parliamentargtem, unlike the presidential system
where the president is elected by the public, theng minister is elected by the

legislature often under strong party influence.

Absence of clear distinction /separation of powetween the executive and the
legislative is another criticism. That there is tnoly independent body to oppose and
vote legislations passed by the parliament andetbex, no substantial check on
legislative power disrupts the balance of power.other words, lack of inherent

separation of powers places too much power inteegive.

Review Question

Compare the presidential system with the parliaargntsystem and identify the

similarities and differences between the two.

5.2. Electoral systems

Before we delve into discussing this topic, itngperative that we reflect on some basic

concepts and issues related to election/voting.
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5.2.1. Meaning and features of election

To begin with the meaning of election, it referatprocedure whereby all or some of the
members of a given nation choose a smaller numbeersons or one person to hold

office of authority in the nation.

An election is a decision making process by whiglopulation chooses an individual to
hold formal offices. It is the usual mechanism hyickh modern democracy fills offices
in the legislature, sometimes in the executive muiciary, and for regional and local
governments.

As Montesquieu points out in Book I, chapter 20fe spirit of Laws”, in the case of
elections in either a republic or a democracy, ngoédternate between being the rulers of
the country as well as being the subjects of theegonent. By the act of voting the
people operate in a sovereign (or ruling) capadatting as “masters” to select their
government’s “servants”. The unique characterisfidemocracies and republics is the
recognition that the only legitimate source of pofs a government of people, by the

people and for the people is the consent of theged-the people themselves.

In order for an election to be democratic the auth@f the government in democracies
should derive solely from the consent of the goedrmvhich will be translated into

government authority through election.

According to Jean Kirkpatrick, scholar and formenitdd States Ambassador to the
\United Nations, “Democratic elections are not rhesymbolic..... they are competitive,

periodic, inclusive, definitive elections in whicthe chief decision makers in a
government are selected by citizens who enjoy bfiestilom to criticize government, to

publish their citizens’ criticism and to presertahatives.

Democracy Watch (international) website, furthefirdes fair democratic elections as
“Elections in which great care is taken to prevany explicit or hidden structural bias
towards any one candidate, aside from those bealefimses that naturally result from

an electorate that is equally well informed abdet various assets and liabilities of each
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candidate. “This was more formally stated in 209Cihief Justice Marry Gleeson of the
High court of Australia as “the democratic and lalwmeans of securing change if

change be necessary, is an expression of thefvah enformed electorate”.

The question of who may vote is a central issueléction as the electorate doesn’t
generally include the entire population: for ing&nmany countries prohibit insane

(incapable) persons from voting and most countegsiire a minimum age for voting.

History also has it that some people have beerudgd from voting. For instance, the
democracy of ancient Athens, where elections aieneld to have been practiced in the
5" and 6'c BC, disallowed women, foreigners, or slaves teeyand the original United
States Constitution left the topic of suffrage tee tstates: usually only white male
property owners were able to vote. Much of thednjsof elections involves the effort to
promote suffrag® for excluded groups and it will continue to beigniicant goal of

voting rights advocates.

In a nutshell, suffrage is destined for citizenstlod country so long as they meet the
criteria for election. Some countries such as Atigen Australia, Belgium, Brazil, China,
Democratic Republic of Congo, Ecuador, Fiji, Lebandiechtenstein, Nauru, Peru,
Singapore, Switzerland (compulsory in the cantorSofaffhausen only), Turkey, and
Uruguay, go to the extent of making voting compuoyjsan their subjects thereby making
liable a citizen legible to vote but fails to castote. In general, most countries have a
citizenship requirement, age requirement, residenecpirement, and perhaps, a non-

felon requirement for legibility to cast votes.

Review Question

Can you think of other requirements for legibilioyvote?
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5.2.2. Types and Features of Electoral systems

There are different types of elections correspomdia different layers of public
governance or geographical jurisdiction. This idels: Presidential election, general

election, primary election, by- election etc.

Electoral systems refer to a detailed constitutigmacedures and voting systems which
convert the vote into a determination of which widiials and political parties are

recruited to a specific position of power.

Once the votes are cast they will be tallied arehttine electoral systems determine the

results of the election on the basis of the tally.

Electoral systems can be categorized as majortariroportional and mixed

representation system.
5.2.2.1. Majoritarian Representation systems

This is the oldest and simplest electoral systeating back at least to the i, in which
a candidate in whose favor a majority of votes @ast is returned to office. There are
many variants of the Majoritarian system, the npwstminent of which is simple majority

(relative majority) also known as First Past thetRBPP) and Absolute Majority.

The term First Past the Post was coined as an@n#ohorse racing, where the winner
of the race is the first who gets past a particplaint on the track and the rest runners

automatically and completely lose the race.
In election, although there is no “post” for thendalates to get past, they need to secure

the largest number of votes and the one who susaedtis endeavor will be returned to

office and the losers go home empty handed agapeff is winner -takes -all.
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This system is employed in 43 of the 191 countimethe United Nations including the
United Kingdom, Canada, India, the United Stated, many Common Wealth states for

either local or national election.

The FPP system envisages election of one persartiaie by a relative majority. Thus
candidates do no need to pass a minimum thresHoltte nor do they require an
absolute majority as a simple majority can®ddience in seats where the votes splits
almost equally three ways, the winning candidatg hreve only 35% of the votes, while
the other contestants get 33% and 32% respectixéhyough 2/3 of the voters supported
other candidates the one with 35% votes will betelkas plurality of votes is decisive.

In the case of absolute majority, however, a caatdiavill be declared a winner only if

he/she gets an absolute majority of votes (50 pésce). If there is no candidate that has
met this minimum requirement, a second round id between the two candidates who
get the highest number of votes and the one whe thetleast number of votes will be

excluded.

This system is used in 15 the 25 countries witleaipresidential elections including
Australia, Columbia, Finland and Russia. In the BL8ussian presidential election, for
instance, 78 candidates were registered to ruelémtion out of which only 17 qualified
for election. Boris Yelstin won 35.3% of the votesthe first round, with Gennady
Zyuganov, the communist candidate with 32% and &beler Lebed with 14.5% of the
votes. After the other candidate dropped out, afekander Lebed swung his supports
behind Boris yeltsin, the latter won the election $8.8 percent votes against 40.3

percent for Zyuganov’,
Review Question

Compare the two systems and identify the practidéiculty, if any, in adopting these

systems of election.
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5.2.2.2. Proportional Representation system

Whereas the Majoritarian system focuses on govéityalm the sense that it aims to
create a “manufactured majority”, i.e., to exagteithe shares of seats for the leading
party in order to produce an effective working f@arentary majority for the
government, while simultaneously penalizing minartigs, especially those whose
support is spatially dispersed, proportional systéatus on the inclusion of minority
voices. It is meant to achieve real representadiotme national level which the majority

system of representation fails to accomplish.

Proportional representation is designed to redegeslative bodies in which the number
of seats held by any group or party is proportioimalthe number of votes cast for
members of that group. In other words seats inmstitaency® are divided according to

the number of votes cast for party lists.

In fact, party lists could be open as in Norwayl&nd, the Netherlands, and lItaly, in
which case voters can express their preferencegaiticular candidates from the list or
they may be closed as in Israel, Portugal, Spath@&rmany, in which case voters can

only select the party, and the political party deiees the ranking of the candidates.

Under Proportional Representation, political parbe candidates will have the percent of
seats that reflect their support.

Proportional representation has such advantageseaser voter turn-out (typically 70-
80%) owing to the more choices for voters whichtimn lead to more diverse
representation, cleaner campaigns run on the issumesreduced effects of big money

involvement in campaigr¥.

Some form of  proportional representation is ubgdmost of the world’s major
democracies including Germany, Sweden, Switzerl@®lgium ,Denmark, Holland,

Greece ,Spain, Austria, Mexico, Portugal, Japaty,lireland, Israel, Poland ,Hungary,
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New Zealand (1983),Iceland, Brazil, Nicaragua, NeywFinland, Venezuela, South
Africa(as of April 1994).

Review Question

Do you think the proportional representation systena fairer, more flexible, more

modern electoral system than the winner-take-ajbritarian system?

5.3. Reflection on the Ethiopian Legal Regime

Although Ethiopia had written constitution as eaa/1931, members of two chambered

parliament established by the constitution didasstume their seats by election.

Members of the upper chamber- the senate were Ikedipappointed by the emperor
from among the nobilityriekuanint and local chiefs shumoch who served the empire
as ministers, judges or military officers. Membefsthe lower chamber, on the other

hand, were elected by the nobility and local chiefs

It was only in 1955 that the idea of election watsaduced by the revised constitution as
members of the lower chamber begun to assume Hsatsgh election. Since the
coming into existence of the revised constitutigarious laws meant to regulate the

country election procedure were issued.

The first electoral law was issued on th& 2iay of August, 1956. This law established a
National Board for registration and elections artedmined the powers and duties of the
Board.

Later on, subsequent electoral proclamations werended and consolidated into a new
proclamation, proclamation No. 264/1969 which raged elections in Ethiopia until the
1974 revolution. Then Proclamation No. 314/1987 okhivas meant to govern the

process of election for the formation of the Nasiib8hengo was adopted.
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In 1992, another electoral law ,a proclamation tovjge for the establishment of the
National, Regional, and Woreda council members tieleccommissions, Proc. No.
11/1992, followed by Proc. No. 64/1993 was issudd those electoral laws, a tendency
of decrease in the age of voters and candidatese@ss The age of voters was reduced
from 21 to 18 and that of candidates was reducad £5 to 21.

Yet, another proclamation, Proc. No. 111/1999 aeratad by Proc. No. 187/1999, was
adopted with a view to make the country’s electdeaks conform to the FDRE

constitutions.

The proclamation defines election as popular elastiheld at representative levels for
the formation of national and regional organs @ftestpower and their corresponding
substitutes. The proclamation established the NaticElectoral Board, which is

accountable to the Council of Representatives @tridnsitional Government of Ethiopia

or its successor, i.e. the House of People’s Reptasves.

Review Question

It is provided under Art. 102(1) of the FDRE condion that the National Election
Board shall be established independent of any enfte to conduct in an impartial
manner free and fair election. On the other héns provided under Proc. No. 111/1995
that the National Board is accountable to the HafsBeoples’ Representatives. Does
such accountability jeopardize the board to th&uerfce of the House? Does it in any
way compromise the integrity of the Board? If sogesl the proclamation violate the

constitution?

Finally, when we come back to the system of elaect@lowed by Ethiopia, we find on
Art. 13 of the Proclamation that:

1. Any election shall be based on free, direct, amulfsr suffrage.

2. A candidate with more votes received than that therocompetitors within the

constituency shall be declared the winner.
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What one can easily discern from the reading of Adicle 2 of the above article is that
the proclamation endorses the First-past-the-pates of election where in a candidate

with plurality of votes will be returned to office.

Question

Do you think this system is ideal to the situatafncountries like Ethiopia with multi

ethnic groups? Do you consider the proportionateggntation as an alternative, given

the virtues it has?
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Chapter Six
Making the Constitution Adjustable

6.1. Interpretation of a Constitution

Constitutional interpretation, or constitutior@nstruction the term more often used by
the Founders, is the process by which legal dawsare made that are justified by a
constitution, although not necessarily correctlyn§titutional controversies are about
whether an official act is consistent with, and hawized by, a constitution or
constitutional statute or court decision. Sinceastitution is a law, and the supreme law
within its domain, and authorizes statutes and rotffiicial acts which have a textual
expression, the principles of constitutional intetption are essentially the same as the

principles of statutory or judicial interpretation.

6.1.1. Methods of Constitutional Interpretation

Most legal scholars recognize six maimethodsof interpretation:textual, historical,
functional, doctrinal, prudential, equitabl@nd natural, although they may differ on

what each includes, and there is some overlap artin@mg.

1. Textual. Decision based on the actual words of the writdn if the meaning of
the words is unambiguous. Since a law is a commidueah, it must mean what it
meant to the lawgiver, and if the meaning of thedsaused in it have changed
since it was issued, then textual analysis mustfitee words as understood by
the lawgiver, which for a constitution would be tnederstanding of the ratifying
convention or, if that is unclear, of the drafteBame Latin maximsA verbis
legis non est recedendurom the words of the law there is not any departu
Meaning of words may be ascertained by associatedswy

2. Historical. Decision based less on the actual words tharheruhderstanding
revealed by analysis of the history of the draftargl ratification of the law, for
constitutions and statutes, sometimes called gislegive history, and for judicial
edicts, the case history. A textual analysis forrdgowhose meanings have

changed therefore overlaps historical analysiariftes out of such Latin maxims
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as Animus hominis est anima scriptilntention is the soul of an
instrumentFunctional. (Also calledstructural) Decision based on analysis of
the structures the law constituted and how they apparently intended to
function as a coherent, harmonious system. A Lataxim is Nemo aliguam
partem recte intelligere potest antequam totum g@gtl No one can properly
understand a part until he has read the whole.

Doctrinal. Decision based on the prevailing practices omiops of legal
professionals, mainly legislative, executive, adifial precedentsaccording to
the meta-doctrine dftare decisiswhich treats the principles according to which
court decisions have been made as not mer@lysorybut asnormative Some
Latin maxims areArgumentum a simili valet in leg&n argument from a case
avails in law.Consuetudo et communis assuetudo ... interpretegigm scriptam,
si lex sit generalisCustom and common usage ... interpret the wrigenif it be
general.Cursus curiee est lex curigghe practice of the court is the law of the
court. Judiciis posterioribus fides est adhibendaedit is to be given to the latest
decisionsRes judicata pro veritate accipituA thing adjudicated is received as
true.

Prudential. Decision based on factors external to the lawntgrests of the
parties in the case, such as the convenience oburdened officials, efficiency
of governmental operations, avoidance of stimutpatimore cases, or response to
political pressure. One such consideration, avaidasf disturbing a stable body
of practices, is also the main motivation for tleetdinal method. It also includes
such considerations as whether a case is "ripeti¢aision, or whether lesser or
administrative remedies have first been exhaugddatin maxim isBoni judicis
est lites dirimereThe duty of a good judge is to prevent litigation.

Equitable. Also calledethical Decision based on an innate sense of justice,
balancing the interests of the parties, and whaglg and wrong, regardless of
what the written law might provide. Often resortedn cases in which the facts
were not adequately anticipated or provided foth®y lawgivers. Some scholars
put various balancing tests of interests and valuéise prudential category, but it
works better to distinguish betwegmudential as balancing the interests and
values of the legal system froequitableas balancing the interests and values of

the parties. It arises out of the Latin maxifquitas est perfecta qusedam ratio
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guee jus scriptum interpretatur et emendat; nullapgara comprehensa, sed sola
ratione consistend€quity is a sort of perfect reason which interprahd amends
written law; comprehended in no code, but conststgthh reason alone.

Natural. Decision based on what is required or advisethbylaws of nature, or
perhaps of human nature, and on what is physicallyconomically possible or
practical, or on what is actually likely to occiihis has its origin in such ancient
Latin maxims as:Jura naturse sunt immutabiliaThe laws of nature are
unchangeablelmpossibilium nulla obligatio estThere is no obligation to do
impossible thingsLex non cogit ad impossibilialhe law does not compel the
impossible.Lex neminem cogit ad vana seu inutilia peragedee law requires
no one to do vain or useless thingegibus sumptis desinentibus, lege naturse
utendum estlLaws of the state failing, we must act by the Ewnature. Within
these methods, we can, by study of the writingdhefFounders, and the writings
they read, elicit such principles for interpretitige Constitution for the United
States as the following:

1. The Constitution is the written document Although it may be
considered to include the understandings of itsd&@s of the time of
ratification, it does not include the subsequendybof practices or
precedents upon which constitutional decisions tribghbased, which
may or may not be consistent with it, or authoribgdt. The written
document refers to itself as "this Constitutiomigdgrovides for only
four methods by which it may be amended, all ofaurapply only to
the written document.

2. The authority for provisions of the Constitution isthe ratifications
and state admissions Current consent or acquiescence, or lack
thereof, to the Constitution or any practice, doesaffect the original
constitutive acts, and has no authority, unlessresged through
adoption of amendments as provided in Article V.

3. Provisions of the Constitution are mutually consisnt. There are
no internal logical contradictions, except that eovsion of an
amendment inconsistent with a previous provisiopessedes that

provision.
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4. None of the words are without force and effect, expt those
superseded by amendments, unless such amendmentse ar
repealed Except for the statement of purpose in the préandvery
word was intended by the framers to be legally radive, and not just
advisory, declaratory, aspirational, or exhortatorfgrba intelligi ut
aliquid operantur debentWords should be interpreted to give them
some effect.

5. Rights and powers are complementaryEvery right recognized by
the Constitution is immunity, that is, a right aggtia positive action
by government, and is equivalent to a restrictiordelegated powers.
Conversely, every delegated power is a restriabwnmmunities. An
immunity may be expressed either as a declarafidimeoright, or as a
restriction on powers.

6. There are no redundancies within the original unameded
Constitution. However, amendments may be alternative ways of
expressing equivalent content in the original unashee Constitution
or previous amendments. More specifically, the BillRights added
no new content not implicit in the original unameddConstitution,
except the twenty dollar rule of the Seventh Ameedim

7. The Constitution was intended to define a functiondy complete
and harmonious system That does not mean, however, that all
powers anyone might think the nation or any bramebel, office or
department should have, were actually delegated.

8. Original "intent" is functional, not motivational . The private
motives of the framers or founders are irrelevand dargely
unknowable, and likely to have been diverse. Thamon law rule of
interpretation understood by the founders was soath the functional
role of elements of the law, not the private pugsosf the lawgivers.

9. The ratification debates are the best evidence of riginal
understanding. The arguments of those opposed to ratificatiennat
just the positions of the losers in the debatesichvisome might
dismiss as not indicative of original understandiAg the debates

proceeded, understandings evolved and clarified] @ositions
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changed. Most opponents were satisfied by adopfi@nBill of Rights

and by assurances by the proponents concerningh®words of the
Constitution would be interpreted, and those asm@&®m must be
considered part of the original understanding. Thedans that a
construction to which the more significant "antikéealists” would
object is almost certainly incorrect.

10. Powers are narrow, rights broad The entire theme and tenor of the
ratification debates was that delegated powers teebe interpreted as
strictly as possible, consistent with the words aghts as broadly as
possible, with the presumption in favor of the tjgnd the burden of
proof on those claiming a powelPotestas stricte interpretaturA
power is strictly interpretedn dubiis, non praesumitur pro potentia.
cases of doubt, the presumption is not in fava pbwer.

11. Delegated powers cannot be subdelegatedihe U.S. Constitution
vests all legislative powers in Congress, andualigial powers in the
Supreme Court and inferior courts, except as spallif expressed.
Executive branch officials may subdelegate but musiain
responsible for the actions of their subordinafBisere can be no
authority exercised that is not accountable throwgimstitutional
officials.Delegata potestas non potest delegaki.delegated power
cannot be delegated.

12. The power to regulate is not the power to prohibitall modalities
of something It is only the power to issue prescriptions toaka
regular”, enforceable only by deprivations of pnbpeor privileges,
not of life, limb, or liberty. There must always beme modality that
is not prohibited.

13. Implied powers are only to "carry into Execution" an expressed
power and not to do whatever is necessary to achievhe intent for
which a power might be exercised Delegation of a power is
delegation of the right to make a certain kind &bre, not to do
whatever is necessary to get a desired outcome.

14. There can be no common law crimesThey are in conflict with the

prohibitions orex post factdéaws and bills of attainder.
179



15. Rights may not be disabled or unduly burdened by Igislative or
executive process "Due" process is judicial only, involving the
granting of a petition to disable a right of thefeswlant, with the
burden of proof on the plaintiff or prosecutor, amith the defendant
having at least those minimum protections that ated during the
Founding, with similar disablements having simstandards of proof
and protection.

16. There is no right without a remedy Ubi jus ibi remediumThere
must always be an accessible forum in which a camght hasyer
andterminerfor any petition.

6.2. Amendment of a Constitution

An amendmentis a change to theonstitutionof a nation or a state. In jurisdictions with
"rigid" or "entrenched" constitutions amendmentgquiee a special procedure different

from that used for enacting ordinary laws.

6.2.1. Amendment procedures

A flexible constitution is one that may be amentdgda simple act of the legislature, in
the same way as it passes ordinary laws. The 'iffebdconstitution of the United
Kingdom (UK) consists partly of important statutes)d partly of certairunwritten
conventions The statutes that make up the UK constitutionlmamamended by a simple
act of Parliament. UK constitutional conventions held to evolve organically over time.
TheBasic Lawsof Israelmay be amended by an act of Kgesset

The constitutions of a great many nations provitkt they may be amended by the
legislature, but only by a special, extra large arigj of votes cast (also known as a
supermajority or a "qualified" or "weighted" majority). This isually a majority of two-
thirds the total number of votes cast. In a bicainparliament it may be required that a
special majority be achieved in both chambers ef lédgislature. In addition, many
constitutions require that an amendment receivedbes of a minimunabsolutenumber

of members, rather than simply the support of tlpyesentat a meeting of the legislature
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which is inquorum For example, th&erman'Basic Law (the Grundgesefz may be

amended with the consent of a majority of two-thiid both theBundestag(lower
house) andBBundesra{upper house). The constitutionBifazil may be amended with the
consent of both houses of Congress by a majorityheafe-fifths. An amendment to the

Australian Constitutiomequires both a majority of the voters nationaltyl a majority of

the voters in a majority of the States, i.e. theasuee must be carried in four of the six

States as well as nationally.

Some constitutions may only be amended with thectliconsent of the electorate in a
referendumIn some states a decision to submit an amendio¢hé electorate must first
be taken by the legislature. In others a consbihati referendum may be triggered by a
citizen's initiative The constitutions of th&epublic of Ireland Denmark Japanand

Australia are amended by means of a referendum first propbgeparliament. The
constitutions ofSwitzerlandand of several States of thimited Statesmay be amended

through the process of popular initiative.

Some jurisdictions require that an amendment beozpd by the legislature on two

separate occasions during two separate but comget¢atms, with ageneral electiornn

the interim. Under some of these constitutionsehmsust be dissolution of the legislature
and an immediate general election on the occak@nan amendment is adopted for the

first time. Examples include the constitutionslafland Denmark the Netherlandsand

Norway. This method is also common in sub national esgjtsuch as the US states of

WisconsinandVermont

An amendment to th&nited States Constitutiomust be ratified by three-quarters of

either the state legislatures, oraoinstitutional conventiongspecially elected in each of

the states, before it can come into effectCianada different types of constitutional
amendments have different requirements to be ahadibere are five amendment

formulas included in th€onstitution of Canadaach relating to different elements of the

constitution. In referendums to amend the congbitst of Australiaand Switzerlandit is

required that a proposal be endorsed not just bgvanall majority of the electorate in

the nation as a whole, but also by separate mig®iit each of a majority of the states or
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cantons. In addition, if an Australian referendymedfically impacts one or more states

then a majority of the electorate in each of theis¢es must also endorse the proposal.

In practice, many jurisdictions combine elements nabre than one of the usual

amendment procedures. For example,Rtench constitutiomay be amended by one of

two processes: either a special legislative mgjanita referendum. On the other hand, an
amendment to the constitution of the U.S. Commoiitived Massachusettsiust first be
endorsed by a special majority in the legislatuneirdy two consecutive terms, and is
then submitted to a referendum. Some states sud¥isz®nsin use the same process but

do not requiresupermajorities

Some constitutions provide that their differentyisions must be amended in different
ways. Most provisions of the constitution bthuania may be amended by a special
legislative majority but a change to the statushefstate as an "independent democratic
republic” must be endorsed by a three-quartersnibaja a referendum. Unlike its other
provisions, a referendum is required to amend phat of the constitution dtelandthat

deals with the relationship between church ane stat

6.2.2. Form of changes to the text

There are a number of formal differences, from joniediction to another, in the manner
in which constitutional amendments are both origyndrafted and written down once
they become a law. In some jurisdictions, suchhasRepublic of Irelandgstoniaand
Australia, constitutional amendments originatebdls and become laws in the form of
acts of parliament. This may be the case notwittiste the fact that a special procedure
is required to bring an amendment into force. Thoisexample, in Republic of Ireland

and Australia although amendments are drafted enfehm of Acts of Parliamenthey

cannot become law until they have been approvedl rieferendum. By contrast, in the

United States a proposed amendment originatesj@staesolutionof Congress rather

than a bill and, unlike a bill, is not submittedtie Presidenfor his assent.

The manner in which constitutional amendments arally recorded takes two main

forms. In most jurisdictions, amendments to a atrigin take the form of revisions to
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the main body of the original text. Thus once aradment has become law, portions of
the original text may be deleted or new articley i@ inserted among existing ones. The
second, less common method is for amendments &ppended to the end of the main
text in the form of speciarticles of amendmenteaving the body of the original text

intact. Although the wording of the original text mot altered, théoctrine of implied

repealapplies. In other words, in the event of confliah article of amendment will
usually take precedence over the provisions of dhginal text, or of an earlier
amendment. Nonetheless, there may still be amlgigstto whether an amendment is
intended to supersede an existing article in tRedemerely to supplement it. An article
of amendment may, however, explicitly express fitaslhaving the effect of repealing a
specific existing article. The use of appendeccksi of amendment is most famous as a
feature of the United States Constitution, busitlso the method of amendment in a

number of other jurisdictions, such\snezuela

The Constitution of Austrids unusually liberal regarding the recording ohstitutional

amendments. Any piece of parliamentary legislatan be designated as "constitutional
law", i.e. as a part of the constitution if the ugqd supermajority and other formalities

for an amendment are met.

183



End Notes

Books
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