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Introduction

This text is not yet polished not well poundedelnains on you, instructors and students to
contribute for its embitterment. For the time beling grateful for Dr. Assefa Fisseha and
Dr. Solomon for their beautiful works, which | madelot of use. In doing, | might have
committed some distortions. | apologize. | didoit §ood of our students; not for any malice

aforethought.

This course is divided into three main parts wtaok further divided into chapters.

A) Part I, course chapters that focus on Historicaagigm, Nations, Nationalities and
Peoples; Policy Paradigms (the Agenda); and Typobtdd-ederation.

B) Part Il addressed salient features of FDRE CongtituHence, the First Chapter is
devoted to revealing allocation of power betwees Bederal Government and the
States and, the power of HPR. The second deals tindepowers of HOF. Them,
attempt has been made to give a short glimpseeofififice of the Presidency. The
last section outlines the powers and responsaslibf the Offices of the PM and
COM.

C) The third Part deals with multiple concerns; whiecitlude Bill of Rights and
Emergency, theories of constitutional interpretadio making nexus with or

mainstreaming of constitutional values.
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Part |: Historical Paradigm

Chapter |

Development of Documentary Constitution

Section I: Ancient and Medieval Documents of Condtitional Nature:

1.1 The Serata Mengist

The Serata Mangist can hardly be considered ta becument of Constitutional Law in its
widest sense. Nonetheless, as it is the first deoitknown to have been used for allocating
power among the Crown, its dignitaries and the €Muby means of “.a protocol of
ceremonies which had to be consulted whenever imrtasequired it...”and tried to lay out

a pattern of succession to power, thougffhe problem of primogeniture was more
theoretical than practical as incessant rivalriesnaeng members of the royal house
intermittently switched lines. .. The traditionrobuntain prison was doubtless a by product
of such an anomaly,”’may be considered as the initial document ofAtkemite Civilization,
which was reinstituted during the time of Amda Ts{@314-1344) culminating at the time of
Fasiladas (1632-1667). Aiscontained some twenty one articles of law, &ree appropriate

to mention some of its most important features.

The leader being crowned used to be referred tdtas’ meaning King ofNiguse Negest’
meaning King of Kings. He also was referred tdJasn’ meaning Judge. Signs attributing
power used to be th8lull’ - a ring worn in the right-ear by the leader, tBendeq Alama’
or the Royal Flag having an orb and a cross oratopmblem, with two live lions sitting at
either side. Paraphernalia of any official ceremoagsisted of thé&\egarit' and ‘Quenda’

(big and small drums)Meleket’ and thelmbilta’ (various types of horns).

As to what concerns the dignitaries, it was inyisleaded by the twelve law-givers, who has

been said to have come with Ebna-Hakim, the soBadmon and Queen Mekeda from

! Bairu Tafla and Heinrich Scholler, SER’ATA MANGESan early Ethiopian Constitution, (Institute of
Ethiopian Studies Addis Ababa, November 1974),1p8.& 28-46.
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Jerusalem, followed bBitweded' High ranking military functionaries used to be redel as
‘Ras’, ‘Dejazmach’, ‘Fitawrari’, ‘Qegn-Azmach’, ‘Ga-Azmach’and the‘Barambaras’.
Religious dignitaries were thédbune’, ‘Ichege’, ‘Lige Meameranand the'Debteras’. The
civilian functionaries were th&\Vorq Agafi’, the ‘Tsehafi Te’ezazmeaning Bearer of the
Seal,‘Agafari’ meaning Master of Official Ceremonies and the augsi'Jandereba-Azaj’
(eunuch) meaning administrators of the Palace laad/arious offices. It was an established
fact that rank did not strictly attribute entitlemtein either the civil, or the military

departments; i.e. hierarchy was not strictly adti¢oe

The most real decrees of the Sar’ata Mangist were:
1. King’s Coronation;
2. According to a custom initiated by King Amdad®e\he daughters of Zion bar —
the way of the new King with a rope when he godscton to be crowned, and

3. Queen’s coronation (on Sunday’s);

The Fetha Nagast

“Law of the Kings’, is a collection of laws whidm use in Christian Ethiopia for many
centuries. It was originally written in Arabic blye Coptic Egyptian writer Abu-l Fada’il 1bn
al-Assal(commonly known as Ibn al-’Assal) when Q¥friwas the Patriarch of Alexandria
(1235-1243).
“Ibn al-’Assal divided his work into two distinctaps. The first dealt with
religious matters and the second with secular msitt@ compiling the first, he
relied largely on the Old and New Testaments, mggi supposed to be of
Apostolic origin, and the canons of such early cdhucouncils as the Councils
of Nicaea and the Council of Antioch, and the wg# of a number of Fathers
of the Church St.Hippolytus and others. These ssuveere also consulted in
compiling the second with this latter effort Ibr’Aksal relied most heavily on

a collection of laws found in four books known a&é& Canons of the Kings”.

2 Abba Paulos Tzadua, “The Fetha Nagast, The LalweoKings, (Faculity of Law, HSIU Addis Abeba
Etiopia, 1968), pp. foreword XV-XVI.
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“C.A. Nallino and G.A. Costanzo have carried on therk begun by two
German scholars, Sachau and Riedel, towards ideation of these four
books. According to them, the first book is thedReros Nomos, a handbook
of Roman Byzantine laws enacted between 870 andb@7the Byzantine
Emperor Basilius the Macedonian. The second is i@bid version of what is
commonly known as ‘[tlhe Syro-Roman Law Book’. Tvas originally written
in Greek at about 480 A.D. as a handbook, probaiflyidactic character,
intended to explain the ancient Roman ius civiléght of the ius novum. The
third book has been identified as an Arabic versoddranother handbook of
Roman-Byzantine law,the Ecloga of the Emperors lledlsauricus) and
Constantine V (Copronimus), which was publishedConstantinople in the
year 726. The fourth book has been identified as ‘frecepts of the Old
Testament’, a compilation of ritual and moral prptefrom the Pentateuch,
together with some Christian interpolations.

“Given the Roman background of three of the magarses of the secular part
of Ibn al-Assal's work, it is no surprise to fint pervaded by principles of

Roman Law.”

Here it is worth noting that Ethiopia’s present iChaw owes its origin from Roman
Law via two different epochs: first through the @iNegest in the f4Century, and
second through Emperor Haile Selassie’s codificapimgram. The first part dfetha
Nagastdeals exclusively with ecclesiastical matters, wherthe second part deals
with secular matters, of which Chapter XLIV talkgwthe relationship between kings
and their subjects. The earlier, Chapter XLIII, [dezbout the judge and what concerns
judgment. Except these two chaptdfatha Nagasthas very little to say as to what
actually constitutes the Law of Constitution; l&iree to the present, even to times of
its writing. In terms of practice the picture thae get becomes even glimmer,
especially as to what concerns Customary Law. Maedhe letters oFatha Nagast
were left in the abyss; i.e. the gulf betwedmeis” and ‘the ought”continued to drift
apart for over six hundred years. This was theestditfact (political culture) that
developed in what was known as the Axumite Empirdater on Abyssinian Empire.
In contrast to this there was another historicaletpment from south to north of

which the most revealing is the Gada system.
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1.1 The Classical Gada System

The Gada system of tHgorenaOromo’s is one of the Neolithic [sic] social sysem
practiced by indigenous nationalities of Ethioprager. For the purpose of clarifying
its attributes to the Law of Constitution, we makshort note of the Gada system.
TheBorenaGada system represents a structure of

“a society that is stratified into two .. cross-tog systems of peer-

group structures. One... on the basis of chron@algage [the harriya

system].. [t]he other .. on the basis of genealaljiies [gada system].

.. Both sets of groups pass from one stage of dewant to the next

every eight years ..[, while] newly born infant balyays enters the

system of grades exactly forty years behind theefatregardless of

the age of the father”

The Gada system, accompanied by specific ritualesgentitlement to each group of peers
within the same life-age which include giving putee, political, judicial, administrative,

etc ... services. Of these, one that interestssughe judicial service. As no referential
document is passed on from the once previouslgmsdito those newly entitled to take-up
the function, any judgment they pass might onlydaffecting traditionally recognized and

accepted problems; meaning, the system can hardlypdesumed to pass consistent
judgments throughout as well as not fail to bewrtstantial, let alone outline or devise new

decrees in time to newly emerging social phenomena.

So, from the point view of social-structural, andtbrical approaches, which we chose as a
means of evaluation and means of formulating ctuigthal paradigms, we find the Gada

system serving as framework of power allocationginearliest attribute of Constitution).

Not only this, the Gada system presented the egecand the final move that was waged
from south to north i.e. *Yodit Gudit’, Agew, (Cush against Semitic); ‘Geragn Mohamed’

¥ Asmarom Legase, GADA: The Approaches to the Safdyfrican Society (The Free Press New York,
1973), pp. 50-117.
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(Islam/Issa against Christian, Amhara/Tigray), whiecas countered balanced by north south
moves (Axumit Empire to Abyssinian Empire, culmertin Amdetsion reign deep into

central Ethiopia).

Is it historical compensation?

Section II: 1931 Constitution and 1955 Revised Cotiution (Aristocratic/Monarchical
Paradigm)

In the nineteenth Century Ethiopia was marked leyetfa of princes; each region having its
own king, ruler or chieftain. Some were in a sttevar with one another as much with the
authority at the centre; in fact as one goes frbe dentre to the periphery, power of the
centre seems to fade away gradually. The authofitiie centre was subject to the perennial
tendency of certain regional warlords to becomeoasd with an aura of legitimacy in their
own right, which poses a central theme in Ethiopganiitics; i.e. persisting dualism —

centralization and regionalism.

The tendency towards centralization and the foronatif nation-state picked up pace in the
second half of the nineteen centlirparallel to this another set of events was afuiis
swing-colonialism. By the beginning of the twertieentury all the surrounding areas were
fallen under the different colonial powers. Botl, @unter-reaction and as a power in her
own right, Ethiopia expanded conquesting more tihah of her original size. The eastern,
southern and a portion of the western regions ef phesent-day Ethiopia were thus
incorporated, into the Empire. If colonialism hadt nrconquered Ethiopia socially or
politically, it can be said that it influenced l&gal institutions to a significant degree, at teas

by default, as for instance the territorial defontof Ethiopia.

In 1896, the ltalia’s attempt to colonize Ethiop@llapsed at the battle of Adwa. This set a

new historical propelling event.

* Emperor Theodros of Gnder, Emperor Yohannes afayignd Finally Emperor Menilik of Shoa were knots
in the chain of development of this direction.
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As late as 1908 all State affair were embodiechegerson of the Emperor who the unique
formal central organ for their disposition. li isi¢ that the Emperor used to avail himself of
the help of some advisor and assistants. Exceptey be made for the first fitawrary of the
Empire or Abegas, who could assume command of iimg & the eventuality of a war or
great military expeditions and so for the Afe-Negu#o as alter egos of the Emperor
administered justice. The public central organ prhpso-called was then the Emperor.
Because of the multiplying of State activities, sd before, and for the purpose of
modernizing the administrative system, Menelik B08 created the first ministerial frame

work in the history of Ethiopia.

This move resulted in the following ministries:
1. Ministry of Justice
Ministry of Interior
Ministry of Commerce and Foreign Affairs
Ministry of Finance
Ministry of Agriculture and Industry
Ministry of Public works
Ministry of War
Ministry of Pen

© X N Ok~ Db

Ministry of Palace

This was also one an other move in the directionpafducing forging documentary

constitution.

The socio-economic system prevailing at that tim&thiopia can safely be characterized as
aristocratic and patriarchal, at national, villaaged family level. In 1929 there were patches
of urban and communal way of life. The people livin the most of the newly conquered
area were dispossessed of their lands and wereaéda the status of tenancy. In the rest of
the country i.e. in the North and central Ethiopéad lordismwas grafted on family joint
land ownership system in the form of curve, tribotg¢ax. The social and economic typifies
this period was dualism- small and very few urberaan one hand and enclaves of modem
agricultural undertakings upon which a huge rstdisistence sector was super imposed on

top of which the imperial house, the nobility are thigh clergy formed the optic of the
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power structure. On the other hand. Dualism, tholwginying degree of disengagement of
political social, and economic activities from digent traditional social structures and
processes of production resulted in wide varietypbysical, political, social, economic,
technological and legal distance between and anmadigidual, groups, and regions. Blood
relationship with Christ (in the House of Davidhus, inherited by Ethiopia and due to the
Solomonic Dynasty, which legitimized its rule anelged inculcate its divinity and
supremacy in the minds of its subjects so mucthabit served as a powerful unchallenged
source of authority for nearly two thousand yearshe most venerated institution that may

be compared only to the Emperor of Japan.

The imperial omnipotence was beautifully elucidatagd an Ethiopian historian in the
following words:
“The kings of Abyssinia are above all laws, theg aupreme in all causes,
ecclesiastical and civil, the land and persons ageially their property ... if

(one) bears a high rank it is by the kings dfift”

The super-human virtue attributed to him by theategeology manifested itself in the belief
that his mere presence guaranteed order by virtherént in the person of the king. The
person of the Emperor provided also a common syravaiational unity. The nobility, as a

class and individually were totally dependent oa Emperor for the acquisition. Of land,
office and title, which confer status and dignitgre highly cherished things in Ethiopia? So

was the continued possession of them made contiogethe sovereign’s caprice?

The Emperor’s position at the pinnacle of power s@apervasive that he was the sole arbiter
and source of governmental action, whatever thghinconstitute. In shortFlowed from

and was maintained by the grace of the emperorfeord his subjects he “received habitual

® Margery Perham, The Government of Ethiogfaber and Faber Limited, London 1969), pp. 69-80

® Beardsley, Japan’s Political SysteimHall & Beardsley, Twelve Doors to Japan (1968). 463- 466. As
Quoted by James C. N. Paul and Christopher Clapk#mgpian Constitutional Developmemrt:Source Book
Vol. 1, (Faculty of Law HSU Addis Ababa, 1967), [339-340.

" James Bruce (Sir), Travels to Discover the Soafdhe Nile, 1769-1773, Vol. 2, (Edinburgh, 1790p, 396
ff..
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obedience® in the same line Burke, the protagonist of traditisupported institution of this
kind by the following remarkable paragraph.

“The science of constructing a commonwealth, ooketing it, or reforming

it as like every other experimental science, nabeéathough a prior:-----it is

with infinite caution that any man ought to ventungon pulling down _an

edifice which has answered in any tolerable dedreages the common

purpose of society--->

The point is not that the traditional institutionght not to be destroyed, but to underscore
the importance of the role that such institutiotes/pn the process of nation-building, in the

emergence and development of legal institution.

If monarchy is typical form of government in tradital society, the nobility and landed

gentry are the concomitant adjunct of the rulingchl
The Nobility

As mentioned above, the mere presence of the kasgssen as a precondition for civil order,
and the existence of th#Mekuanent” and the“Kahenat” (the nobility and the clergy,

respectively) was, likewise, upheld as anotherig@mt factor for the maintenance of the
status quo. The class of nobility consisted ofrthel nobility*° landed gentry and the high
clergy. Like the king, their power was all encongiag with respect to the particular

material and local jurisdiction.

Status was made dependent on the possession @& thmgensional factors —i.e. land
governmental office and honorific title, which ime@d to reinforce one another. More
importantly, they were vassals of the king, whosedjices could be withdrawn inter vivo or
morti causa, at his pleasure.

8 paul and Clapham, op.cit, note no.6, p.293.
°1d., pp. 36-39.

19 Although it was customary for the king to exilé@dtential candidates for the Crown, some distartaives
ere privileged to hold offices and titles.
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Thus titles were made and unmade by the traditipraogative of the Emperor known as
“Shum-Shir” (appointee demotion) a very counter productivetora which goes against the
principle of permanency and stability. Converséigwever it was a blessing in disguise, for
room was left for the nobility to become a closkdreditary estate capable of forging a
corporate identity of its own.

One other contingent class of the nobility washitgh office of the clergy whose attribute
can better be observed with another basic traditiorstitution of the Ethiopian polity; i.e.
the Orthodox Church.

The Church

The Church and State were, in form and in essemue,and the same thing in traditional
Ethiopian polity though them respective source atharity was different. The kings
authority emanated from Solomoic, King David ofusaiem, whereas that of the “Abuna”,
the patriarch, was appointed by the patriarch aéxAhderia, Egypt All the same, the
fortunes of the Solomonic Dynasty were interwovenhistorical associations and mutual
interest with those of the church. The Emperor toedChurch working together “provided
the unifying elements which continually counterdx tcentrifugal forces of Geography,
Ethnicity and aristocracy*

The patriarch sat ifisolemn significance”upon the Emperor’s right hand at all public
occasions. He alone could crown the Emperor, thonghmade his submission immediately

after his most import functions were completed; aihincluded blessing the altar, ex-

™ The lower-clergy lived on whatever that is paictash or in kind for their services and quite ofiesre
simple farmers or even tenants.

12 popes were appointed from the Monastery of Saitth@ny at the request of the Emperor, in power.
Ethiopia, until the beginning of the later of th@"Zentury, Constitution one single bishopric of Alexandria
Coptic church.

13 Donald Levin, Wax and Gold: Tradition and Innowatin Ethiopia Culture (Chicago: The University of
Chicago Press, 1965). Pp.155-163.
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communicating® rebels, commanding obedience, tendering oath flegiance to the

Emperor and intervening for clemency.

For restoring the Solomonic Dynasty from usurpatioe church was awarded one third of
the land in perpetuity to the emissary, saint Tékd@manot for the maintenance of his office,
the support of the Church and the clergy. The ta&t a good portion of the arable land was
owned by the church is not so for contributed autatvely. All these show that the high

clergy constituted a sub-class of the nobility; &émel church was an inalienable institutional

partner of the crown.

The problem is that, unlike the kings of Englandraaince, the monarchy of Ethiopia, which
claimed the existence of at least two thousandsyefiunbroken rule actually failed to build

up any kind of administrative framework.

The first attempt made in this direction was thel@sshment of ministerial office in 1908
and the promulgation of the 1931 Constitutionsithe latter which deserves consideration

here.

Section II: 1931 Constitution and 1955 Revised Cotisution (Aristocratic/Monarchical
Paradigm)

2.1The 1931 Constitution: the Japanese Paradigm

The Meiji Constitution was conceived as a benevoggft of the Emperor of Japan to his
people. The emperor embodied the state itself aaslthe source and repository of all state
power. The myth of legitimating claimed that rulidgpan had been entrusted to the Emperor

through his ancestors from Amaterase Omikami, tineGodess?

14 Kings of Ethiopia have themselves been victimexeEommunication, as for instance, King Ze-Dengel
(1604) was condemned and killed for his conversioiie Catholic creed, and as recently as 1916 lkiagu
was deposed for favouring Islam.

% 0c..cit., note no. 6.

Page 12 of 372



Seleshi Zeyohannes, Constitutional Law |l

The most novel aspect of the Mejji constitution wigsbi-cameral nature. The House of
peers, the Upper House, consisted of members fh@riniperial nobility, marques, lower

nobility, the imperial academy and high taxpayefbe House of Representative was
popularly elected from constituenci€sThe Emperor had veto power over any executive

acts and enactments.

The Emperor had the prerogative to determine thgaroration of all organs of
administration, pursuant to which the cabthéeaded by the prime Minister was appointed
by the Emperor on the advice of elder statesmedticidl authority was, in similar manner,
invested in the sovereign power of the Emperor.

The social-structure and the corresponding politcafiguration of Japanese society at the
close of the 19 Century were very much in line with that of Ethimms can be abstracted

from the above bird’'s eye-view exposition.

There were some very few foreign educated men veublimited access to the ears of the
Emperor. One such pers8mwas entrusted with the responsibility of draftegonstitution,

which he did, relying heavily on the afore mentidneonstitution of Japan, which was
provided for him by the Japanese legafidThe Emperor with the advice of the nobility

promulgated what is said to be the first writtem&tdution of Ethiopia.

The first and foremost political dynamics of tha&ripd was centralization with a view to
build a nation—state. Naturally, that was what waaght from the model. Japan with its
homogenous people, speaking the same mother tobguad large following one religion

and with strong affinity to tradition can be nothibut an ideal paradigm for Ethiopia for
extrapolation. And that was what the Constitutiash dhe Constitution was meant to serve

as an instrument of centralization under the Empeedlecting the traditional institution of

181d., Article 35 of Japan’s Constitution of 1889

7)oc.cit., note no. 6.

18 Bajirond (Exchequer) Tekla-Hawarit. Minister ohBince, one of the groups of intellectuals knowsdye
categories of scholars as “japanisers”.

9 Op.cit., note no. 6, p. 336.
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absolute imperial power without any limitation amedification. The point noticed here is
that law is primarily the fact that the Constitutilaid down the formal basis for the process
of centralization and for the institutionalizatioof administrative machinery. The
Constitution was not intended to serve as instrumain modernization. Albeit the

establishment of Parliament, which had, but oné/gbwer of discussion.

In general, this Constitution was nothing less orerthan a mere confirmation of the powers

and prerogatives of the Emperor, which he woul@ny have exercised.

At this particular historical juncture, where thavas little of modernism and yet so much
was wanting, the Italians invaded the country fomars after their first attempt had failed,
and conduced Ethiopia all in shambfé&et, the people put up a fight — protracted gllarri

warfare. After five years of occupation, Italy wdsfeated with the support of the Allied

forces?*

After of liberation two trends were set in motiohet continuation of the process of
modernization and the reorganization of the stgwus As regards to the former, the legal
order was established, new laws were enacted,retdhte corresponding political structures
were either reorganized or new ones were establishige powers and duties of the various
organs of government were better articulated anmdiradtrative units redefined. Parallel to
this, the old order was renovating and institutianag itself in the direction of constitutional

monarchy.

The train of events in favor of modernization wastler enhanced by the federation of
Eritrea with Ethiopia by the Resolution of the WaitNations. The inadequacies of the 1931
Constitution became more apparent; it became gjgriciear in the face of the new political

climate.

20 Emperor Haile selassie fled and went to Genevspeal to the League of Nations.

% The Emperor returned back home in 1941 along thighAllied Forces, in particular with the suppairtioe
British Army.
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Hence, if the 1931 Constitution was benevolentgjifthe Emperor, the revised Constitution
of 1955 was largely the cumulative and resultafgofof external and internal pressures that

was brought to bear on the status quo.

The fact that power is the control over resourtalsen to encompass all sorts of political,
economic and cultural spheres of social life, hesnbreiterated as a basic postulate and have
been dealt with above. The other element that maynbroduced at this juncture is the
guestion of the ‘elite’, the purpose of which ishancing the emergence, development and
role of the “new”, while maintaining the “traditiah context” at the centre of the political

structure.

By the 1950s there were a good number of educdiiedire Ethiopia. Most of them were
oriented towards Western Europe type of democrdogether with this and sometimes
standing against this group, there were the teauhli elites, who stood for the maintenance
of the old order — the Crown, the Church, the lapstem and Ethiopianism — isolation and
independence. The compromise sought was that thkskrsystem of government to which

both members of the old and the new elite turned #yes to.

2.2 The 1955 Revised Constitution: Seemingly the Westnster Paradigm and the

Aborted Reform thereof

West Minister model is a political theory and a stitmtional framework brewed and distilled
in the English soil and has been operating to oaRritain, its ex-colonies, in particular the

Commonwealth Countries, mainf$.

According to this model, there is, politically sgeay, the belief or commitment of non-
violent evolution or gradual development. The moitg2lf comprises the following basic
elements. Firstly, it devolves power to formulatevgrnmental policy from the sovereign
body to the various departments of the governmené sovereign body, here, means the
Crown in Parliament, and Parliament, in turn, cioutgts the House of Lords, composed of

22 The Executive is itself a group of parliamentamaostly members of the Commons, who come from gypar
which command majority in this same House. See, Radylacridis and Robert E. Ward (Editors), Modern
Political Systems: Europ®rentice-Hall, Inc., Englewood Cliffs, New Jerspy.102ff.
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appointees of the Crown and the House of Commars elected body. Secondly, an elected
government coming of party/parties, holding majoseat in Parliament and constituting a
cabinet of which the Prime Minister is the Head @bvernment. Thirdly, popular will
expressed, not only formally through Parliament, dso through other agencies of interest
articulation, which are &aci for political expression and association. Finadlll,theses are
accompanied by a strong and independent judici@nich does not only interpret laws, but

also sets down new laws by way of predicament.

The hybrid intelligential brooding under the Empetbus managed to hatch this kind a
Constitution modeled after the British Government.

The ruling body did not want to declare a new Citutsbn for obvious reason. Instead, it
christened the 1931 Constitution as the Revisedst@ation of 1955. This Constitution, like
any other, defined and distributed powers, righis a@bligations within the country; notably,
between the Emperor who had the nmeedf sufficientsource of political authority, and the
rest of branches of government (which enjoyed @é¢xe powers, either from the Crown and

the people or from both).

Moreover, the Constitution incorporated the basiets of fundamental human and political
rights from the United Nation Universal DeclaratiohHuman Righteso which Ethiopia
was then a signatory, though it did not matter mfarhit was a mere declaration, not a

Convention.

The Emperor held a pre-eminent place in the Catstit. He stood apart from other
agencies of government and, at the same time, Hetlveaembodiment of them all; and as
such he enjoyed a lot of executive, legislative amticiary prerogatives. There were, too,
others with respect to which he shared power. Theigion among others, which prompted
the writer to make assertion of this kind, runsadiews:
“The sovereignty of the Empire is vested in the &mpand the supreme
authority over all the affairs of the Empire is esised by himas a Head of

state, in the manner provided for in the presemistitution.” 23

Z Article 26, Proclamation Promulgating the Revigahstitution of the Empire of Ethiopia, no. 49, Id&t
Gazetta Yr. 15, no. 2 (1955).
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By them, though nominally, His power seemed to Hasten circumscribed by the terms of
the Constitution. The Emperor was most closely ected with the executive, with respect
to which he had power to appoint and dismiss @l dfficials including the Prime Minister
and members of the cabinet, for they owed theiitiposand were answerable to His and to
Him only. The power to determine the organizatiomd gurisdiction of government
departments, as well as to constitute the civiviser belonged to him. He had wide

discretionary power concerning foreign policy aslwe

Although the cabinet and its members had somedandonstitutional powers in their own
right, the Office of the Prime Minister and thattbé ministers were adjuncts of the Emperor

with no organic linkage to the legislative body.

The legislative body was bi-cameral: senators vegneointed from the nobility and a few
from the commons for their meritorious achievemenmthile the deputies were directly
elected from equally populated constituencies. tifleovas made purely on personal basis,
for there was none in the nature of political partfember of Parliament enjoyed,
constitutionally some privileges such as free delad immunity from arrest. They also had
the power only to call the Prime Minister or otmainisters to answer questions concerning
the conduct of government affairs or legislativeogmsals. Essentially, the cabinet,
particularly the Prime Minister, stood between Breperor and the Parliaments; i.e. the PM

stood as sort of a Liaison-Officer.

The judiciary was appointed by the Emperor, aceqydo a special law, which was yet to
come and which was supposed to regulate manneeleft®n, tenure, appointment and
dismissal. Judges were to submit “to no other attifipbut to the law — law, in the absence
of contrary stipulation, presumably included then&tiution?* The Emperor had also
judicial function, in the capacity of final Appeita Court of Equity> which may be

#n this line, some cases invoking the questionanfstitutionality were brought before the regulanrts.

% «Chilot” and “Firid Mirmera” (the king court andouirt of investigation) were courts which were odésihe
ambit of the jurisdictional competence of regulaurts. They were maintained by the Emperor.

Page 17 of 372



Seleshi Zeyohannes, Constitutional Law |l

comparable to that of the Queen’s Bench. Other thianthe Emperor had a sort of umbrella

power of “maintaining justice through courfs”.

Finally, the Constitution was declared to be thereme law of the Empire and as such, acts
or enactments which were found inconsistent witlh @onstitution were rendered null and

void.

In the annals of Ethiopian history, it was this &ftion, which, for the first time,
articulated the power structure of Ethiopian politywas this document which spelt out
fundamental rights of citizens. Nonetheless, it wasrogatives and other powers of the
Emperor, which, even his over-appointees, feltlerable, and which the people found
imposed on them too heavy burden to shoulder.

i. The 1960 foiledcoup des etatsvas a clear sign for the need to reform His
government, but He believed that He had done awthythe actors as well as
the effects.

ii. Some attempted reforms were however taken. One anchttempt was to
empower the Prime Minister as per Order 44, to matei the members of his
cabinet; yet, he had to get the approval of the &womp This, too, failed to
meet the needs of the time.

iii. In the eyes of the then elites one of the prembritads of the time was the
establishment of parliamentary form of governmeatntaining the Crown as
a symbol.

iv. By early 1974, events started to take a differenirge; the entire Cabinet of
Aklilu Habtewold resigned and a creeping coup wesrsmotion.

V. A new cabinet was established under Endalkachewokt®n, which was,
among other things, one major step as it estaladish€onstitution Revision
Commission. The Commission managed to come up wittiraft, which
appeared in one of the daily papers.

vi. The draft was modeled after what would be charaetéras Constitutional
Monarchy of Western Democracy with separation ofvgoand controlling

mechanisms, with the Emperor, as Head of State,omadeffective power

26 Op.cit., note no. 23, Article 35.
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only — Commander-in-Chief of the army. The drafswet ratified; instead a
new government was established by September ofséme year — the

P.M.A.C. As a result a shift took place: egalitareconomic oriented.

Section Ill: The 1974 Revolution and the 1987 Constition: the Soviet Paradigm

The given system could have been saved, had the@pde reform measures been taken,
like, among other things, making the Prime Ministaccountable to the Parliament and
introducing economic reforms — more particularhygraaian reform. These and other
measures, if supplanted by the political legitima€yhe monarchy had been enjoyed, would

have had ameliorated some of the major problenib#set the society.

In Eritrea, which had been reduced to mere proairstiatus from a federal unit by imperial
order, secessionist forces were out in the fieidkipg up arms. In the southern part of the
Country the conflict between landlords and tenasgsalated to a point of bursting into
flame. There was general discontentment amongrtbeenypopulace and in particular among
the disenchanted intelligentsia. In short, contthoins were getting polarized ever more and
conflicts were escalating. Yet, the Ethiopian rgliclass, including its Head, the Emperor
stood blind to the smoldering volcano that lay la¢heheir feet and on which they rested
quite assured. Ethiopia, thus, was just at thekboh an impeding revolution, which

eventually erupted.

“Equality, liberty and fraternity” was the motto of the French Revolutidiown with
Tsarism” was that of the Russians. In Ethiopia the slogas“®@own with Feudalism, land
to the tiller”. The slogan against feudalism meant the destructighe imperial order — the
crown, the nobility and the landed gentilyand to the tiller, on the other hand, meant land
to the peasants, which actually ended up 8ibkialismincludingdemands of such questions
as right of nations and nationalities to self deieation. But, in general, it was a cry for

equality, equal opportunity and access to resources

The lower rank of the new elite constituting preiesals, vocational workers and students

together with the lower ranks and non commissiooffiders took up the political stage,
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headed by the military; the Provisional Military wéhistrative (sic) Council (PMACY’ It

was said thertThe Revolution has been hijacked”.

Rural and urban lands were nationalized. All pevatoduction and distribution enterprises,
including rental houses were brought under the ostme and control of the state. The
Emperor, along with ministers, governors, the hmgbility and the top brass were executed,
the rest were detainedRked Terrorwas unleashed against opposition and even against
individual dissenters. In short, the Russian maxfetevolution and socialism were in the
making; what made different the Ethiopian case thas military dictatorship was combined
and co-mingled with totalitarianisthof the Soviet type. In line with the soviet systemt
which is said to be more appropriate for a socmremic system of our kind, the military
adoptedRevolutionary Democracgnd therPeoples Democratic Repuhfit

By the vigour of the locomotive of history or bydslen and unexpected turn of event the
Socialist Revolution took place, for the first tinmethe history of the world on the soil of
Russia. To this extent and in addition to what badn supplied by Marxist ideology itself,
Socialism, as reflected in the Soviet model, hadsmterable imprints of the political and
social structure of Tsarist Russia contrary to whahy would like to view it. Unfortunately,
however, Soviet socialism was to a degree, contmofl the past. Tsarism represented in
history as one of the most absolute and pervasiva 6f autocracy, ever existed, whose role
had been assumed by the totalitarian Ex-Soviet aBsciState. The Russian Orthodox
Church had been the mainstay of the monarch, peowtlideology, and stakeholder in the
semi- feudal, semi-capitalist economic structurd sdirist Russia, a role which was “no rule

of law”, neither was there a trace of separatiop@ier. Under socialism there was no rule

27 Originally, it consisted of 120 members represantifferent groups and departments of the armezkfoi.e.
the Ground Force (the Royal Body Guard, the Natigdmay and the Territorial Force), Air Force andvda
Force. The vast majority were consumed by their Bewolution, as it was said that “Revolution eatsan
sons”, in the French Revolution.

2 \When, the developer says, totalitarian, he meafarm of government which embraces, controls andeg
all works of life.

29 According to the level of development attained andording to the nature of the government, stateer
soviet leadership were categorized as, in ascerudihgr, non-capitalist, socialist-oriented. Peoples
democracies, socialist and advanced socialist. [@ktgank was held by U.S.S.R. itself.
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of law, but socialist legality®® No separation of power, but Unity of state powdthough
the above assertion suffered from all sort of weakes that were associated with all gross
generalization, but to have an over all view of tin® systems, it did help to create

contrasting picture that socialist state preseistsi-vis the state und@isarism

Soviets were organizational cells formed at factomg local levels and served as a focus of
the Russian Revolution. After the Revolution, theviSts were structured and
institutionalized. Both the 1918 and 1924 Constiutof Russia envisaged Soviets as the
creators of the Soviet state in which the concéntreof the entire and complete authority
was manifested. The soviets were the organ of tblketarian dictatorship, which meant that
they were organs of the Communist Party of U.S.Sd¥jet of Workers Deputies were, ipso
facto, the prototype of the Soviet authority. Thedgng principles of the Ex-Soviet States
were embodied in socialist legality (meaning: “Rble Law”.), from which the nature and
function of Soviet law could be deduced. The foilogvwords articulate this very basic
interrelationship:

“In Soviet law such a single and general princifgethat of socialism — the

principle of a socialist economic and social systessting on socialist

property, distribution in proportion to labour. >

The content of Soviet Law was made up, notcofpus juris Romanibut out who of
revolutionary legal consciousness, which dependetthe interest of the working class. From
this three fundamental proposition should have @obbought to the forefront for better
understanding of the Soviet political and legalbiygy.
1. In the Soviet system one observes the progresdivenation of civil legal
relationship and the broadening of the horizon whblic law. This policy had
been articulated and underscored as early as 192@n declared that t{e)
acknowledge nothing as privatéor us everything in the province of economic
is the domain of public law..® The object of public law was the prevalence of

30 Some equate it with the concept of “Rule of La8me one the contrary see it as “Rule of Law”, &ir
purposes, it may be said to include all that wigoks with obedience to the law, respecting thedad
functioning in accordance with principles of soislaw.

31 Andrei Y. Vyshinksy, The Law of the Soviet Unidfthe Macmillan Company, N.Y, 1961), pp. 76ff.

32 |bid.
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legal norms and institutions which reflect, confiamd develop the state and the
social order, the principle that governed the ext@on as well as the definition
of the rights and duties of the individual bothrélation to state and to one
another. Generally speaking Soviet, public law ugedéscertain the socialist
order — the order that governed the society andsthie. More precisely it did
not only legalize the juridical nature of the stdiat the socio-economic nature
as the foundation and determinate of the juridmralperties and the peculiar
institutions of public law itself. In this senséwas taken to mean all branches
of law; more specifically it meant the Constitution the main, the Constitution
of the U.S.S.R. defined the state and the statetsiie, which would lead us to
the second proposition.

2. The second most important postulate enshrinederBtiviet conception of laws
was the unity and totalitarian nature of the Sasti&tate.
Modern constitutional theorists invariably hold tththe doctrine of the
separation of power is the single most importanpeas of democratic
institutional arrangement of the political strugtuMontesquieu assumed that
there are “three sorts of power in government:lélgeslative (law making), the
judiciary (interpreting, dispute settling), and tegecutive (foreign relation,
public security and law enforcing}.As to how separate they should be is
something that was not contemplated by Montesquite framers of U.S.
Constitution took it to mean a government where ttiree branches exercise
control over each other through a system of cheuk lzalances among and
between the President, the Congress and the CdurEsance, the expression
was taken in a more literal sense of the word;kezping the three organ of
government insulated from each other. Courts atefaronstance, allowed to
exercise any jurisdiction to review the legalityaanstitutionality of legislative
enactment, nor are they to condemn acts of theuéixecas unconstitutional. In
Ex-Soviet Union what was there was not separatidruhity of power.

3. The third category of concept which served as axdation upon which the

entire edifice of the Soviet polity was built wascslist property relationship.

33 Eeron de Montesquieu, The Sprit of Law, Vol. Ih.®, as quoted by Paul and Chlapham , Op.cite not 6,
pp. 46-51.
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The corpus jurist Romaniaccording to Vyshinsky, was the gospel of cajital
society which restsed on private property, wheosimership was understood as
constituting the widest possible right that oneldduave; i.e. usedructs and
abusus After and by the Revolution the hitherto existiprgperty relations had
been completely transformed. The panacea for daimgy with exploitation
was thought to be achieved by the total abolishroéptivate property and its
replacement by socialized property and labour icgighip. Consequently, the
main form of property relationship in socialist &g was state ownership.
The state, as a corporate body representing tHetarat. Individual persons
and corporate bodies might have “use-right” ovedlfor instance, but no one
except the state would have ownership right, aseord in the true sense of
the word. The concept referred to as “use-righ#nalogous to what is known
as usufruct in private economies and it is devdidroshorn off the right to
dispose. The right to dispose of a property is aifestation of the highest

degree of the will of the individual. In socialisthe contrary was true.

Society is an organism and it becomes, accordingldaox and Engels, real organism in a
system where property and labour are socialized theddistribution of commodities is
supposed to follow the well known maxirtffrom each according to his ability, to each
according to his work.”

All taken together, the concepts of law, constatincluded, were essentially different from
those conceived in capitalist society. The sovieteh provided for one party i.e. a vanguard
party, one state the workers state and that stateoheness characteristic in contradiction to
separation of power. Finally, all these superstmas were built upon the social ownership of
property and the progressive development of society communism i.e. the ideal
paradigms of the model.

34 The second form of ownership is cooperative owriprst is a kind of condominium or joint ownership
wherein ownership is held individually and/or irogp/collectively. The other category is social oveiép i.e.
tread unions, women and youth associations’ prgp€here are also personal and private ownersleip th
former is inalienable to the person of the indidjwhereas the later is transferable.
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When a country becomes soviet satellite it meatyefore, that the economic, political and
social structure of that country would have to conf or progressively made to conform to
the line of development set by the Soviet systeepdnding on the degree of development
attained in this direction and measured againsb#reof the ladder which the U.S.S.R. has
managed to ascend; countries were categorized |lesvéos of “non-capitalist-road”,
“Socialist oriented statesand ‘people’s democracies’By the end of the nineteen seventies,
Ethiopia was categorized as falling between pesplemocratic states and socialist oriented

ones.

Whatever was the case, by the nineteen seventibgpia ended in being a full-fledged
soviet satellite state. After ten years revolutignaxercise, Ethiopia was said to have
managed to set up a government modeled after HynBarmania Vietnam and that was

what exactly was reflected in the 1987 Constitution

Since 1974 a new social order was in the making Fiovisional Military Administration
was also in the process of reconstituting itsedf.|&gitimize itself within and broad it had, at
least, to take off the uniform and appear in aldivess. The PMAC presented itself for
elections through a new party- the Workers’ PartyEthiopia. The party became the
vanguard communist party. The Head of the PMAC imec#he president. Naturally, the
country became the Peoples Democratic Republicttubfia. The 1987 Constitution in its
very first Article, therefore, declared as follows:

“The People’s Democratic Republic of Ethiopia isstate of the working

People founded on the alliance of worker and Petsand the Participation

of the intelligentsia, the revolutionary army, adns and other democratic

section of the society’

Having overthrown the monarchy and the nobility dmaling identified itself with the
working class, the military did not take time toctige that the alliance would henceforth

constitute the vanguard of the toiling masses.dddé was declared in the constitution that:

% Article 1, Part 1, Ch. 1, Proc. No. 1, The Consitiin of the Peoples Democratic Republic of Ethéppi
(1987).
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“The Workers Party of Ethiopia, which is guided Blarxism-Leninism is
(the) a vanguard party dedicated to serve the wayldeople and protect their

interest.”®

The party took upon itself to change the politiepnomic and cultural life of the country.
The new elite brought under its control all resesre- power, economy and culture. All
production and distribution enterprises had beeiomalized. The rural and urban lands were
under state ownership. Rented houses were traedfdo the government. Truly, the

government by the 1980’s was in full control of #wmnomy.

The new order represented a new social order, aseeuf values. The Ministry of Education
and the Ministry of information could, for instandee better understood as ministries of
national guidance-ministries which are entrusteth wesponsibility of educating the present
society and molding the coming generation with isled socialism. As regards the role of
the party in social and cultural respect it wagugtited that the state:

“Shall ensure the expansion of education and othegans of enriching

knowledge in order to _develop a new culture dag the foundation for

socialism by enhancing citizens intellectual angtgptal development as well

as their capability for work®” (emphasis added)

Be it in Ethiopia or anywhere’s under socialistteys, one of the primordial tasks of party-
state is to develop a new culture in line with @#l creed. However, in Ethiopia, there was a
degree of cooperation at the first stage of theoRgon; but later on it was confronted with

intense resistance, and some times back-lashes.

The organ of state machinery was also curved aunh fsocialist countries. The national
“Shengo” (Parliament) was modeled after the Supreme Swfighe U.S.S.R. It had a

standing body, the Council of state, which was ngctas executive committee of the
parliament. The president of the council was aopresident of the Republic. The power to
interpret the constitution and the constitutioryalif other laws were given to this body,

361d., Article 6.

¥ |bid.

Page 25 of 372



Seleshi Zeyohannes, Constitutional Law |l

which was a contradiction in terms, for the Couitsiélf was the mainstay of parliamentary

and presidential powers.

The president enjoyed a lot of power. He was thadH& State and had no less power than
any head of Government. He had the power to prakenPrime Minister, and though him
members of the council of Minister to the Parliames well as the power to ensure that the
council of Minister discharged its responsibilifieand presided over the council as
necessary? Upon the occurrence of compelling circumstances,Rtesident had the power

to dismiss and appoint the Prime Minster and athiaisters.

Judges were elected, recalled and dismissed bydHmment and more interestingly the
term of their office was made to be congruent @it thf the parliament. Although judges
were in those days, as in the past, were to beedg “no other authority than that the law”,
it was clear more than even before that the judicimas under the double yoke of the
executive and the parliament. On top of this, distigegality required the construction of

laws in accordance witlievolutionary legal consciouness®

This Constitution does not merit so much discusbiecause it died well before it was born.
It was only there for four years before it was bdriSoviet communism too collapsed. The
Berlin Wall was smashed. The Wall was a symbol led Cold War. Its fall did also

symbolize a new era — on the international frose#med to mean uni-polar globalization.

Marx and Engels had envisagéitie withering away of the state”After seventy years of

exercise the whole structure of the U.S.S.R. digirsited — and withered away. The fifteen
Ex-Soviet Republics rebelled, including Russia, theleus of the Federation. All what
remained was Michael Gorbachev with his ministarKiemlin. Some suggested that it was

he himself who initiated the collapse.

38 1d., Article 84-87.
% |bid.

“0 Ob-cit., Note No. 31, p. 76.

Page 26 of 372



Seleshi Zeyohannes, Constitutional Law |l

In 1991 some parallel things seemed to happenhiofif. The entire people revolted. War
engulfed the capital city. Eritrea declared itsependence. Mengistu Haile Mariam left for

Harare; Zimbabwe.

Cuban Socialism was certainly in its death-bed eviiile Korean Socialism was faltering.

Only the Chinese brand seemd to be surviving tladleriges of the new era.

For many, socialism was a vision. For some othenmgpresented a panacea, while sill for
others it was a nightmare. In the history of Sofetialism, it had, at least, done one major
thing — i.e. fair allocation of economic resourcasequalled anywhere in the Capitalist
World. But economic equality alone did not bringoab democracy. In this respect the

Marxist paradigm had, been disproved to a gretangx

In Ethiopia, what the Constitution modeled aftee former USSR did was to replace the
aristocrats by totalitarian technocrats. Yet, ¢hare certain social, economic, political
realities and attitudes that still operate in tihespnt society, which seem to have taken root
and would not so easily vanish. It is for this véagt that we have been compelled to go so

deep into the past, so as to appreciate the prasdribok forward to the future.

Questions that matter

1. Characterized the following paradigms of constins
1.1 The 1931 constitution, Miji Japanese paradigm {@cisitic)
1.2 The 1955 Revised Constitution (seemingly consthal monarchy:
Westminster paradigm)
1.3  The 1987 Constitution peoples’ democracy (socigisadigm)
1.4 The 1991 Charter and the 1995 FDRE Constitutiord¢Fad with
parliamentary form of government)
2. The pendulum of the search for Constitutional p@grachas been swinging from East
to West. (1.1 - 1.3)
2.1. Do you observe points, where majoitshiave been made?
(Explain)
2.2. Where is the pendulum resting now? (&xpl
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A shift in historical perspective or paradigm tookqd: egalitarian yet, ethnic oriented.

Section IV: The Transitional Charter: Reverse Appraach to Nation-State Formation —
Prelude to Federalisnt*

“The P.D.R.E. Constitution was a short lived onéeTTransitional Period
Charter of 1991 replaced it. The Transitional Peri@harter has completely
changed the structure of the State; i.e., from #awmy to a federal structure.
Although there was no mention of federal arrangamerthe Charter in an
explicit manner, it can be inferred from the Charieself and from the
subsequent proclamations that the forthcoming dttisin would make the
Country a federal one. Party pluralism has also rbem innovation of the
Charter.

The Transitional Period Charter came to force immaggly after the downfall
of the P.D.R.E. Government, which was the extensibnthe military
administration. The Charter declared that the peions of the Universal

Declaration of Human Rights were respected fully.

Article 1
“Based on the Universal Declaration of Human Rigbtghe United Nations of
December 10, 1948, Individual Human Rights shallréspected fully and
without any limitation whatsoever. Particularly eyendividual shall have
a) “The freedom of conscience, expression, associaiehpeaceful assembly;
b) “The right to engage in unrestricted political agty and to organize political
parties provided the exercise of such right doasimioinge upon the rights of
others.
“The Charter in its preamble declared the overthrogfi the military
dictatorship that has ruled Ethiopia for seventgears presented a historical
moment and opened a new chapter in Ethiopia in kviieedom, equal rights

and self-administration of all the peoples shallthe governing principles of

“1 With a few alteration taken from Fasil Nahum (Dr.)
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political, economic and social life. The Chartes@alguaranteed each nation,
nationality and peoples the right to administer awn affairs within its own
defined territory and effectively participate inetltentral government on the

basis of freedom, and fair and proper presentation.

“Although the Charter mentioned nothing about fedesm, from the rights
given to the ‘nations, nationalities and peoples dmercise their self-
determination up to independence, if they are cwed that their rights to
preserve their identity, promote their culture amdtory’ clearly indicated that
the envisaged structure of state was federal. ThatioNal/Regional

Transitional self-governments established by Pnoeion No. 7 of 1991 were
mainly based on ethno-linguistic boundaries. Theclamation further stated
that, ‘National/Regional Transitional Self-Governme shall have legislative,
executive and judicial powers in respect of all tea within their

geographical areas ...” It was considered that thanBitional Period Charter

has served as a precursor to the 1994 F.D.R.E. t@atien.

“Ethiopia has a long history of feudal monarchy.ebnetically, it has always
been a centralized unitary state. In reality, itdhaeen a centralized state only
under strong emperors. More often than not, eaadffiore was part of the

empire only in name.

“The extent of empire even at its lowest ebb asdribuntainous and broken
topography, its lack of effective communicatios,niimerous ethnicities, and
above all its quarrelsome regional feudal lords aetinspired to perpetuate a
backward and inefficient governmental system. At point during known as
the Era of the Princes, Ethiopia reached the contiagic climax of six
‘Emperors’ all claiming simultaneously to be supeemulers of the same
country. With the emergence of strong emperoreemtiddle of the nineteenth
century onwards, centralization was given full rainthe expense of the many
ethnic groups, large and small, around the Countwho craved some
autonomy. Centralization was carried a step furtiéth the overthrow of the

monarchy and the emergence of the Derg. The rebam@nomy of certain
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regions, that was later proclaimed, was never reallit into practice. It was
only after years of destabilization and destructire to war, drought, famine,

and mass migration that a new effort was made tll lup a viable system.

“The point of departure for the National/RegionaéliSGovernment set-up
during the transitional period July 22, 1991 to Awsg 21, 1995 is the
Transitional Period Charter of Ethiopia proclaimelly the Peace and

Democracy Conference convened on July 1-5, 19&Hdhs Ababa.

“The Charter in its preamble having declared th&arsing of a new chapter in
Ethiopian history in which freedom, equal rightsdaself-determination of all
peoples shall be the governing principles of paditi economic and social life,’
went on in Article 2, to affirm the right of nat®mationalities, and peoples to
self-determination. To this effect, Article 2 (bdaganteed ‘each nation,
nationality and people the right to administer @w/n affairs within its own
defined territory and effectively participate inetltentral government on the

basis of freedom, and fair and proper representatio

“With respect to the central government, the Chathiaving stated that the
Transitional Government shall exercise all legaldgpolitical responsibilities
for the governance of Ethiopia, proceeded to esthblthe Council of
Representatives, which exercised legislative fonstand oversaw the work of
the Council of Ministers. Further legislation ofetiCouncil of Representatives,
namely Proclamations No. 1 and 2 of 1991 providedietail for the powers
and functions of the President of the TransitioGalvernment as well as the
Prime Minister and Council of Ministers — all ofee institutions having been

already established by the Charter.

“The establishment of National Regional Self-Goweent was provided for in
Proclamation 7 of 1991 by the same title. ArticleoB the proclamation
enumerated 63 identified nations, nationalitiesd greople¥ and established
14 regions. Eight of these regions were composiggons embracing from 3 up

to 13 identified nations, nationalities, and peapld-our regions had one
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identified nation each and greater Addis Ababa wishamalgam of urban and

rural peoples formed a region by itself.

“The proclamation provided for 48 of the identifiedtions, nationalities, and
peoples to be able to establish their own NatidRedfional Self-Governments
at the Wereda or above level. Moreover, it was @vthat these Self-
Governments of these adjacent nations, nationglitend peoples may, by
agreement, jointly establish a larger Regional €&&tlvernment within any of

the 14 regions specified.

“The remaining 17 nationalities and peoples havsmgall-sized population —
and therefore less than 50% of the population ef3elf-Government Wereda —
were incorporated in it. These nationalities andoples with small-sized
population, and known as ‘minority nationalitiesgevertheless, were provided

with appropriate representations in the Wereda Glun

“It is clear that, in the Charter, ultimate powerests with the central
government. In the language of the Charter ‘Thens$ional Government
shall exercise all legal and Political power foretiyovernance of Ethiopia.’ In
no unequivocal manner the Proclamation also statddtional/Regional
Transitional Self-Governments are, in every respectities subordinate to the
Central Transitional Government.” Moreover, the Natl/Regional Council,
which was ‘the repository of overall political pomveegarding the internal
affairs of the region’ was made ‘accountable to pre®ple which elected and to
the Council of Representatives of the Central Titeoveal Government.’

“A somewhat ambiguous and less precise languageimtezduced in Article
9(1) of the Proclamation, which seemed to indi¢htd except for specifically
enumerated powers of the Central Government, dkerofpowers including
residual powers belonged to the National/Regioraf-§overnments. Article
9(1) stated, ‘National/Regional Transitional Sel¥&@rnments shall have
legislative, executive and judicial powers in regpef all matters within their
geographical areas except ..” This, however, wasédliately negated by not

only specifying nine major areas ‘reserved for t@entral Transitional
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Government because of their nature,” and includimghem broad concepts
such as ‘economic policy’, ‘establishing and admsii@ing major development
establishments’ and ‘building and administering arajcommunications
network’, but encasing the whole enumerative sechy the phrase ‘such
matters as .. and the like,” which indicates thatts enumeration was not
exhaustive. To add to it, It was immediately predithy the proclamation that
powers and responsibilities of ministries, authesf and commissions of the
central government were to be proposed by the dboh&epresentatives of
the Central Government. This provision providedtthiae proposal of the
Council of Ministers be consistent with the poweasd duties of
National/Regional Self-Governments. But the ultaretbiter was the Council
of Representatives of the Central Government.

“The special powers of the National/Regional Seliv€nments were

enumerated in Article 10 of the Proclamation. Thiacke, having been stated

as a caveat ‘subject to the provisions of Article@ent on to enumerate these

special powers in ten sub-articles. These spec@ahgrs and duties were

economic, fiscal, and administrative in nature. Heenomic and fiscal powers

dealt with the right to:

1. borrow from domestic sources and levy dues andstaxe

2. prepare, approve and implement their own budget;

3. plan, direct and supervise social and economic kbgveent programmes;

4. establish, direct and supervise social and econondievelopment
programmes;

5. administer, develop and protect the natural resesrof the Region; and

6. be the owner of the properties of the Self-Govempaequire ownership

of and transfer property.

“With respect to the structure of the Self-Governmethe proclamation
provided seven organs, namely:-

1. The National/Regional Council,

2. The National/Regional Executive Committee,

3. The Judicial Organ,
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4. The Public Prosecution Office,
5. The Audit and Control Office,
6. The police and Security Office, and

7. The service and development Committee.

“The most important of these organs was the Coumdiich had four regular

meetings yearly and whose powers were enumeratefrtiole 15 of the

Proclamation. The Council, as the legislative orgainthe Self-Government

was the repository of overall political power redgarg the internal affairs of

the Region State. As such it had the followingisppowers.

1. To issue the constitution and laws of the Self-Gowuent;

2. To elect the Executive Committee and the Chairnrath $ecretary of the
Council from among its membership;

3. To determine the seat of government and the wolkinguage of the Self-
Government;

4. To negotiate and approve agreements concluded waijacent Self-
Governments with respect to national and bordettens;

5. To establish the various organs of the Self-Govenmimdefine their
responsibilities, appoint their officers and supsevtheir activities; and

6. To generally exercise the economic, fiscal and btaty powers granted to
the Self-Government.

“The highest executive organ of the National/Reglo8elf-Government was
the Executive Committee of 11 to 19 members elelsyecnd from the
National/Regional Council. The executive Committ@s accountable both to
the Council of Ministers and to the Council thagatéd it.

“With respect to the Court structure, the Proclamat envisaged a Wereda
and a superior court system. The Proclamation aksferred to the Central

Government’s court system. Thus, it envisaged awallpl court systems.

“The Charter and the Proclamation have set in mot® new experimental

process for the governance of Ethiopia. The broawharcation lines are clear,
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but the system will require legislative and struatufine-tuning to make it
work. Indeed the Proclamation mentions various irtgpd areas which are to
be determined by law. These include:

a) the adoption of Regional Constitutions,

b) the collection and utilization of revenue by th#-&®vernment,

c) the jurisdiction of Regional Courts,

d) the administration of the regional judiciary,

e) The assignment of duties to the Regional Prosecttierpowers and duties

of Kebeles and Higher and similar areas.
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Chapter Il

Dimensions in respect of Nation, Nationality and R#ples of Ethiopia

Section I: Putting the Conflict in Perspectivé?
“Multi-ethnic society can survive only if all respee groups within the polity feel

themselves as winners?®

One of the most contested issues in the publicodise of Ethiopian politics remains the
difficulty one gets in interpreting State failurand cause of that failure in the twentieth
century. Some attribute it ttBeherawi Chekona'or ‘national oppression’. Actually, a

broader and more comprehensive approach is nege§tate failure should be analyzed in
terms of failing to build a multi-cultural Stateofn the whole diversity that the modern state

has brought together during the second half of.8{eCentury.
1.1 Instrumentalists

The underlying factor in exacerbating the prolongex in Ethiopia in the 20Century, as
the majority of authors seem to point, was the ltesfuover centralization of power and
economic resources by the ‘dominant’ group fromv@&nowhich defined itself and the State
along its narrow line and marginalized the othevbjch led to too strong feelings of
ethnicity.

According to J. Markakis, the gist of the configtpolitical because the bone of contention is
state power — not politicization of ethnicity; itle conflict should not be characterized as
ethnic. Others such as (Clapham and Abbink) toagiee in characterizing the conflict as
ethnic, pointing to recent anthropological and fdi science discoveries and suspecting
ideological ploy by elite groups.

2 Taken by and enlarge from, abridge and adjustéatdcteaching material, Assefa Fiseha, Federadinththe
accommodation of Diversity in Ethiopia: A CompavatiStudy(Netherlands, 2005), pp. 52ff.

3 1bid. As quoted by Lidija Basta Fleiner, ‘Minorignd Legitimacy of a Federal State: An Outsidec&gtion
of the Swiss Model,’ in Lidja Dasta Fleiner, Thontsiner, eds., Federalism and Multi-ethnic Statee Case
of Switzerland v. 16, edn. (Bale: Helbinng & Lichtenhahn, PIFF, 2000)1.82.
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1.2  The Process of State Formation: Political, Economiand Cultural**

Emperor Menilik Il established the modern EthiopiBtate (1889-1913) at the turn of the
20" Century due to confluence of domestic and exteforales. The State that emerged by
crushing previously existing autonomous kings, waslitatively different from the
previously existing Ethiopia; not only in terms it$ territorial size, but also in terms of it

ethno-linguistic composition and religious diveysit

He, thus, incorporated a whole variety of ethnauliistic and religious groups into His direct
administration, thereby imposing and institutinge tBebar system with its prescribed

‘classes of manner’ and the ‘Neftegna’ on the neinlyorporated areas in the South and
Southwest; the imposition of the Amharic language &hristian Religion on the indigenous

people.

Menilik's march to the South took two distinct fasmwith slightly different outcomes. In

areas like Wollega and Jimma in which there was lesistance the incorporated regions
were left with their socio-political foundation teddisturbed. The tribute system was
introduced and new leaders from the local peopleo w&ccepted Christianity and spoke
Ambharic, were appointed. In the other areas in Wwhibere was stiff resistance, the
consequences were severe. The land was deotemgdy,a metaphor for the land to be

occupied by force and the rights on it transfetoethe new occupying forces.

By alienating land to the conquered communities thedeby reducing them to servitude and
degradation and by imposing the Amhara culture @hdistian religion, the distinction
between the victors and the vanquished became, dlesulting in class distinction and

national oppression.

Later on, rather than attempting to forge a statenfthe newly introduced diversity, the
regime imposed its narrowly defined imperial, mgi@hristian state with Amharic as its

national language on membershi$toric Ethiopia. As a result, Showa emerged as the core

41d., 54 ff.
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of the modern Ethiopian central state with politidaminance, economic development and
cultural hegemony, which aroused resentment.

Economical implications, as one author notes, \sach that
“The actual diversity in Ethiopia and the enduripgoblem of ethno-regional
disparity in education, infrastructure, developmearid representation in
leading administrative positions at tHevel of the central state. Both the
large Oromo population and the many minority groupgthiopia, if looked

at proportionally were unrepresented in all majandains.”*°

The propagation of what may be called state naliEman the guise of national integration
or nation building was one political initiative &k by ruling groups in an attempt to
reinforce the shallow foundation of the state gsosed to a pluralistic approach as one may
observe from Switzerland and India. Contrary to wtnanspired in India and Switzerland,
integration was premised on assimilation, into wlias presented as the superior culture of
the ruling ethnic group. Although the Muslims cdatnged a very large section of the
country’s population, their religion was ignored the state whose official religion was
Christianity until 1974.

Finally, the 1974 Revolution that destroyed themloharchy by expropriating land from the
land lords, instilled in its place Marxism-Leninisihalso dis-legitimized and abolished the

right to ‘divine rule’ paving the way for the leftist ideology to step in

1.3 Some Reflections

There is no doubt that the approach to the crisisi1fa political angle goes a long way to
illustrate the conflict. But to reduce it to onlglfics is to miss another essential component
of the crisis. One is the idea thethnic’ aspirations do not always attain political expi@ss

The other is the instrumentalist’'s approach qi@tist version of nationalisgnwhich among

*51d., pp. 57, Jon Abbink, ‘Ethnicity and Constitrialism in Contemporary Ethiopia’, Journal of A& Law
41;2 (1997), p. 160

Page 37 of 372



Seleshi Zeyohannes, Constitutional Law |l

other things states that ethnicity is fluid in cams flux and has no objective existence. But,
as the experiences of Switzerland and India andide®urses on ethnicity demonstrate,
“[tlo study tradition is not simply to study whatppened long ago: it is to
study an interlocking system of ideas and attitudeEh have been held by a
people over a long period, and which continues fieca their ideas and
behavior in a large number of ways. Tradition isvays with us; it may be
changed, partly destroyed, or adopted by educatidoy social and economic
development, but can never be abolished...it is eefthat binds a people

together and gives them a national coherence aedtity.” °

In the Ethiopian context, it was normal and heattigt people took an interest in defending
and adhering to their cultures. It was, theref@estruggle for survival of the cultures,
nationalities, for which they needed political grtion in the form of self-rule, federalism or

decentralized government.

Therefore, there is the adherence, historical aolitigal dimensions to identity, which
deserves merit on its own. Furthermore, the vieat trationalism/ethnicity will vanish with
greater economic and political integration has bexéess convincing as this has become the
most potent force reshaping the state and itsineggy in post Cold War era, and because
empirical evidences from Switzerland and India pout that‘ldentity does not necessarily
vanish from the face of the earth even if politiead economic situations are favorably
accommodative, let alone when it is a state tagjetestruction under the guise of ‘nation-

building”.

1.4 The Other Perspective

To the conflicting interpretations over the statesis that ensued after Menilik's coming to
power, aside from the instrumentalist's approadigse are three other versions of analysis,
namely (Abyssinian) ‘colonial’, ‘Greater Ethiopia’(or Nation Builders)and ‘national
oppression’.

“81d., p. 59, Paul and Clapham, p. 282.
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Though important differences exist in social orgation, religion and economy between the
Oromos, the proponents of thelonial approach like the OLF, seek to set up an indepeénden
Oromia. Others like ONC and OPDO do not seem te tiee issue of the South being that of

liberation from colonybut of Oromo development, .. within federal Eth&op

Apart from these, though current political clima@teEthiopia is tolerant to ethnic diversity
and the request for cultural and linguistic pluyals accommodated, the Oromo elites have
dropped the Geezscript' and opted for the Latin alphabet a@domiffa Thus, there is
certainly a problem in the political sphere and sb&ition to be taken on this rather crucial
issue is to define the future context of the padditidebate.

On Menilik’s conquest of the South, some proponehiSreater Ethiopia approach, like Dr.
Bahiru, speak of (re-) unification and incorporatiof member communities, emphasizing
more the glories and independence and hammeririgeovictory of Adwa. MEISON, one of
the affiliate groups to the 1960’s Ethiopian StuterMovement (ESM), speaks of
expansion; i.e. incorporation of new land. But engral, this is the view expounded by the
architects of modern Ethiopia in their bid to buitd single society through political
centralization backed by cultural homogenizatiam.ahy case, this position places them
against the ruling party, which has introduced cadichanges along its paradigm of
‘multiculturalism’, since 1991.

Modern Ethiopia after Menilik qualitatively changéid territories as well as its ethno-
linguistic and religious composition and althoudjiere is a grim truth in the view of that
there is shared historical experience, it is fuileargue in this context that the nation state
project set by Menilik and aggressively pursuedisysuccessors along with its assimilation
paradigm has effectively integrated Ethiopia. Winahspired in 1991 among other things
simply is the complete failure of such a projectd ahe triumph of the ‘multicultural
Ethiopian paradigm’ rather than a homogenized one.

Therefore, advocates of Greater Ethiopia (Ethi@sia single unit) should explain why, on

what basis, ‘Ethiopian nationalism and culture iscm broader than any ethnic based
nationalism, however inclusive the latter may be.’
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Pan Ethiopianism, recently reviving as a reactmthe claim of secession by others, with all
due respect to its positive virtues, is suspicipwgtwed by many as a method in disguise to
return to the pre-1991 epoch of ethnic dominathdot attempting to change its perception,
the major obstacle to the ‘multicultural Ethiopiparadigm’ is the Amhara elite. Equating
itself with the identity of the Ethiopian state i$ still preventing proponents of
multiculturalism giving the state its image by joig hands.

Although it is naively perceived as a present phegrmon, multiculturalism in Ethiopia is a
fact that has existed as old as the country itSalf.this paradigm shift of unity in diversity is

one not unique to Ethiopia or anti-Ethiopian.

Section II: The National Oppression Thesis and th@uestion of Nationalities’

Despite the general foundation and common undetistgrthat Ethiopia should be viewed as
a multicultural state and its nationalities needbé¢otreated equally and have to‘hbkerated
from’ the degrading situation they were put in,haus of this view (ESM of the 1960s) could
not agree on further details of the new paradignith\heir slogansland to the tiller;
‘national equality, and ‘social justice’, they managed to become veoputar in their
challenge of the imperial regime. By identifyinggtBhowan Amhara as the singb@pressor
nation’, the nation-building project as well becaoraler fundamental challenge. Ironically,
both ESM affiliates (EPRP and MEISON) ended upendming one another’s worst enemy.
This left the issue of the nationalities unresojwadking it the Achilles’ heel to all political

parties.

As those like theWaz League’who advocated for regional autonontlge ESM affiliates
preferred to define the struggle of the ‘oppressedions’ as indivisible (excluding
secession), to whom a solution should be soughiinvdlass rather than along national lines.
On the other hand, all the ‘ethno-nationalist mogete’ preferred to define their course of

struggle on the basis of ‘nationality’ than class.

2.1  Building Multi-Cultural Democracies

471d., 66ff
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In the Preamble of the Constitution, we read:
“.. Further convinced by continuing to live with rotich and proud cultural
legacies in territories we have long inhabited haWerough continuous
interaction on various levels and forms of lifejlbup common interests and
have also contributed to the emergence of a conontdaok;
“Fully cognizant that our common destiny can bestderved by rectifying
historically unjust relationships and by further gonoting our shared

interests;™8

2.2 Ethnicity, Nationalism and Multicultural States*®
‘Great evils and atrocities have been committedhie name of liberal and
socialist ideals, but their scope and intensity slo®t equal the evils and

crimes that have been committed in the name ocbmalist ideals.’

Ethnicity is a state of mind emanating from feeling of sefgarndentity, based, more
importantly on the myth of common desceHere,one group claims that ethnicity is an
aspect of human nature, while others claim otherwihe latter ones claim that ethnicity
gets shaped and reshaped through interaction wiigrs and point out that ethnicitan

change at both individual and collective levels.

Nations on the other hand, are more inclusive as they supposed to be culturally or
politically defined. In this respect, nationalisimntbines shared common identity, feeling of
distinctness from other nationals, concerted malitiaction to these ends. It also has the

objective of attaining some level of statehood.

As building and/or enhancing the nation can beedd by advancingolitical values like
democracy, economic welfare, especially in a muilitical federal system that should be
done by entrusting only those commonly shared éstsrto the federal state. To this end,

various approaches are being witnessed.

*8 The 4" & 5™ part of the preamble of A Proclamation to Proneutie Coming into Effect of the Constitution
of the Federal Democratic Republic of Ethiopia,d?#80.1/1995, Federalegarit Gazetal® year, no. 1.

*91d., p. 79, Chaim Gans, The Limits of Nationalié@Gambridge: Cambridge Universty Press, 2003)4p. 1
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2.3  The Position of FDRE Constitution of Nation Nationdity and Peoples

Here Abera Degafa writes%

“From the text of the Constitution, the right of tdms, Nationalities and
Peoples seem to occupy a central place. For exartippeopening words of the
Preamble read ‘We, the Nations, Nationalities ambples of Ethiopia ...’ The
Preamble identifies the Nations, Nationalities dpgloples of Ethiopia as the
authors of the Constitution. In addition, the pmigns of the Constitution
dealing with the rights of Nations, NationalitieacaPeoples of Ethiopia are
made difficult to amend and even during a statemérgency these rights may
not be suspended, although many other rights can be

Although the Preamble has taken it for granted ttiet federation was the
agreement of the Nations, Nationalities and PeopfeSthiopia, the Ethiopian
Federation was not the result of any agreement ly member states
preexisting the Constitution. Arts 8(1) and 39(i)tlee Constitution continue
the pretense that the Ethiopian federal arrangem&as the outcome of a
contract between sovereign Nations, Nationalitiesl &2eoples of Ethiopia.
These Articles suggest that the same sovereignomdatiNationalities and
Peoples should have existed legally as sovereigitiesnbefore one can say
that they have retained part of their sovereignty.

“As a rule, Constitutions are intended to providdugions for the existing or
pre-existing social, economic and political probterthat a society has to
contend with. In Ethiopia the present federal gehas come about mainly as a
response of the central authority to pressureseaitbrial national minorities
seeking self-government. The Constitution refledterl needs of the ruling
ethno-national movement and its supporters and sargue that the
constitution was ‘solo-authored by the EPRDF cadrése inclusion of the

secession clause in the Constitution was merelgleuated and misleading

%0 Abera Degafa, The Scope of Rights of National Miies under the Constitution of the Federal Deraticr
Republic of Ethiopia, Series on Ethiopian Consititual Law, (Faculty of Law Addis Ababa University), pp.
93-95.
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action used by the EPRDF to gain the support ofonatand nationalities of
Ethiopia, which were opposed to the old unitaryteryys Under the new
Constitution that established a federal state,salereign power resides in the
Nations, Nationalities and Peoples of Ethiopia. Hi2RE Constitution is the
supreme law of the land, in which case, any lawstamary practice or
decision of an organ of a state or a public offictaat contravenes the
Constitution becomes ineffective. According to thHBonstitution, all
international agreements ratified by Ethiopia ane iategral part of the law of
the land.

“Besides, the Constitution declares that the fundatal rights and freedoms
specified in the Constitution shall be interpretech manner conforming to the
principles of the Universal Declaration of Human gRis, International

Covenants on Human Rights and international inseot® adopted by
Ethiopia. In the following sub-sections, the rigbhtsNations, Nationalities and
Peoples of Ethiopia as provided in the scope af tights. But in order to do

that, having the general overview of the Nationatidhalities and Peoples

living in Ethiopia is necessary.”

2.4  National Minorities in Ethiopia >*

“There are over eighty ethnic groups in Ethiopiadathe same number of
linguistic groups. Some say that nobody knows gxhotv many ethnic groups
exist in Ethiopia. In a number of cases, whethereaain group is part of
another group or stands alone by itself is not settled. ... Altogether, the
seven ethnic groups having over one million popartest account for 85 percent

of the total population of Ethiopia.

Now, the question is, to the extent that it haseognized the right to self-
determination of the different ethnic groups ofigpie whose numerical sizes

range from a few tens to tens of millions, how dbesConstitution deal with

*11d., pp. 96-100.
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their rights? But at first, we have to look at tlpesition of the FDRE
Constitution pertaining to the existence of ‘miries’™.

2.5  Minorities in the Context of Nations, Nationalitiesand People®

“Minorities’ is a term that defies simple literaflefinition. The dictionary
meaning of the term minority is ‘the condition actf of being small, inferior,
or subordinate. If we give the term the simplerditenterpretation, almost all
communities existing within a State can easily ddeet as minorities. Since
minorities usually appear in various forms and sjz& is possible for any
person to belong to a minority. For example, cudtugroups, social classes,
persons belonging to a group of particular professiimmigrants, refugees

and nearly all communities within a state couldsbged minorities.”

In order to avoid such undesired consequencedethe ‘minority’ in its legal sense

disdained in Art. 27 of the International Covenamt Civil and Political Rights

(ICCPR) as.
“The ICCPR [provided the] first internationally aepted and binding rule for
the protection of minorities. Manfred Nowak belgvkat this article is ‘the
only binding provision for the protection of mines in the universal human
rights instruments.’ It was Art. 27 of the ICCPRiethgave different authors
a framework in dealing with the notion of ‘minority
“Art. 27 of the ICCPR provides that, in those Sgate which ethnic, religious
or linguistic minorities exist, persons belongimgstuich minorities shall not be
denied the right, in community with the other memlmé their group, to enjoy
their own culture, to profess and practice theirroveligion, or to use their
own language. For the purpose of applying Art. 2%he ICCPR, it became
necessary to determine those groups, which are etanpto enjoy the rights
under this provision of the ICCPR. It is diffictitt speak about protection of
minorities if the holders of the rights remain ufided.

21d., pp. 22-27.
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“In view of the fact that the terms ‘minorities' drpeoples* are interrelated, it
is important to distinguish the two concepts firSbme argue that the term
‘peoples’ may possibly refer to the entire populatof a sovereign state or it
may apply to the entire population of political @adency or, in the case of
multinational or multiethnic states and dependesicié may apply to the
national or ethnic subdivisions. In the broader sgnthe term ‘peoples’ seems

to include the term ‘minorities’.

“If ‘minorities’ are considered to be ‘peoples’, ¢l become full beneficiaries
of the right to self-determination as provided undet. 1 of the ICCPR.
Higgins maintains that minorities do not have thght to self-determination
because ‘people’ in all instruments have to be wstded as referring to all
peoples of a given country. The basis of this agnins that in including two
separate Arts, 27 and 1, for ‘minorities’ and ‘péeg respectively in the
ICCPR, the parties to the ICCPR have intended paéx that ‘peoples’ and

‘minorities’ are different.

“When looked at, the intention of the signatoriéste ICCPR seems to favor
those who argue that ‘minorities’ and ‘peoples’ atiferent. Surely, the fact
that the two Covenants each have provisions reggrdminority rights

separate from provisions regarding self-determioatindicates that the States
had the intention to exclude minorities from beting beneficiaries of the right
to self-determination. But still, in the absenceaadflear definition of the term
‘peoples’, it is possible for ethno-nationalistswaden their claim to the right

to self-determination including to secession.

“As regards the general definition of minoritiedhet definitions given by
Capotorti and Deschenes, the two Special Rappastenfr the UN Sub-
Commission are always raised within the Un becatlsy are well known and
carry some weight’. According to Capotori, a mintgris a group numerically
inferior to the rest of the population of a statgpessess ethnic, religious or
linguistic characteristics differing from the rest the population and show, if
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only implicitly, a sense of solidarity, directedMards preserving their culture,

tradition, religion or language.

According to Capotorti, to be a minority, a groupiembers are required to be
nationals of a state. In addition to that, to benaority, essentially, members
of a group should posses the common distinguisthiagacteristics. Obviously,

this definition seems to exclude non-nationals, ignamts, refugees and sexual
groups like gay men, lesbians, and many othersdehoot satisfy the specified

conditions.

“Another definition, perhaps equally accepted iattiof Jules Deschenes. For
Deschenes, a minority refers to (a) group of citzef a state, constituting a
numerical minority and in a non-dominant positionthat state, endowed with
ethnic, religious or linguistic characteristics vehi differ from those of the
majority of the population, having a sense of swiiy with one another,

motivated if only implicitly by a collective wilb tsurvive and whose aim is to

achieve equality with the majority in fact and awl

“Of course, there is a strong similarity betweerethbwo definitions. They
concur regarding the constituent elements of thiendien of a minority and
they both seem to exclude aliens. It is evidemh fiiwe two definitions that the
numerical factor, non-dominant position, possessioh distinguishing
characteristics, being nationals of the given statel sense of solidarity are
singled out as the necessary elements for detamgiai minority. Certainly,
Art. 27 of the ICCPR was the foundation for the thafinitions of Capotorti

and Dschenes.

“One notable difference between the definitionsCaipotorti and Dschenes
relates to the addition of ‘equality of fact andlaw‘in Dschenes’ definition as
a goal of members of a minority group. Indeed, dhe to achieve equality in
fact and in law forms an integral part of the caclige will of the group to
survive and maintain its identity without any disgination. Of course, here, if

a group belonging to a certain minority, wants wsimnilate into the majority
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population, instead of maintaining its distinctiess, it should be protected
based on the principle of equality. What Dscheredsrs to in his definition as
aim of a group ‘to achieve equality with the matprin fact and in law’ is

criticized as having the tendency of limiting tle¢ion of minority.

“One important issue both definitions seem to haverlooked is situations
where instead of a minority a majority requires f@aion. Some tend to argue
that a majority is entitled to the right to selftdemination rather than minority
protection. For example, during Apartheid Southi@dy the Blacks didn’t need
minority rights; they need the right to self-detération. The definitions given
have failed to consider particular situations ims® multinational States where

no group in the country constitutes a majority.

“Asbjorne Eide has tried to define the term in aghtly different way.
According to him, a minority refers to ‘any grouppersons resident within a
sovereign State which constitutes less than halthef population of the
national society and whose members share commoradaieastics of an
ethnic, religious or linguistic nature that distinighes them from the rest of the
population’. In his case, he gave the term minoaityroader meaning. Since it
does not specifically state the requirement of amatlity or citizenship, as it
was the case in the definitions given by Capotord Dschenes, neither does it
seem to include a requirement of a desire for aguak for preservation of
culture. Hence, one can say Eide’s definition isdater than those given either

by Capotorti or Dschenes.”

2.6  Types of Minoritie®

“As the term ethnic refers to all biological, cutad and historical
characteristics, it is wider than the term ‘racialhich seems to be limited to
inherited physical characteristics. Thus, after @9%e term ‘ethnic’ came to

replace the term ‘racial’.

*1d., pp. 33-41.
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In the law of the United Nations, an ethnic minpig a group having its own
language, culture or history. Such group has toaaelf-conscious group
‘whose members want to uphold its particularitieBhis may be taken as a
mere ‘psychological reality’ but along with thatertain objective cultural

features are also required’.

“As used in the text of Art. 27, the term ‘ethnimanity’ should be seen so as

‘to cover the concept of national as well as ra@abins’.

“Normally, ‘religious minority’ within the meaningf the UN law refers to a
group of persons who manifest (profess) religidwmights which differ from a
State religion; differs from the religion manifesdtey the majority of a people,
which is in opposition to an atheistic behaviortleé majority of a population
in particular if there is not complete freedom efigious tolerance in a given
country and if the members of the religious gro@mtito uphold their religion.

“According to Art. 27 of the ICCPR, a linguisticaip shall not be denied the
right to use its own language in private or in pabin community with other
members of the group. A linguistic minority diffdrem the rest of the
population in the language it uses, which it wakdsbe recognized and

protected.

“The Parliamentary Assembly, Council of Europe,inkes by a list of criteria
(Rec. 1201) ‘national minority’ as follows:- ‘.. group of persons in a State
who (a) reside on the territory of that State ane @itizens thereof; (b)
maintain longstanding, firm and lasting ties withat State; (c) display
distinctive ethnic, cultural, religious or linguist characteristics; (d) are
sufficiently representative although smaller in tnem than the rest of the
population of the state; (e) are motivated by tbaecern to preserve together
that which constitutes their common identity, inlchg their culture, their

traditions, their religion and their language.’
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“This definition differs from that of Capotorti arldeschenes in failing to refer
to the requirement of non-dominance, which is arpartant qualifying

attribute of ‘national minority’.

“Neither Art. 1 nor Art. 27 of the ICCPR has inckdithe notion of indigenous
people because it was believed that the protectibminority groups was
sufficient to protect indigenous groups. Howevewas decided later on that
indigenous groups should be given special protacii® well. Accordingly, the
working definition proposed by the United Nationgidy on Indigenous
Populations provides that:

‘Indigenous communities, peoples and nations aosdh

which, having a historical continuity with pre-irsian

and pre-colonial societies that developed on their

territories, consider themselves distinct from otbectors

of the societies now prevailing on those territerier

parts of them. They form at present non-dominactiose

of society and are determined to preserve, devalugp

transmit to future generations their ancestral temies,

and their ethnic identity, as the basis of theintoued

existence as peoples, in accordance with their own

cultural patterns, social institutions and legaksyms.>*

“Generally, non-nationals consist of a number oftegories including
migrant workers, refugees and stateless persons.gBmeral Comment No.
23 provides that “the terms used in Art. 27 indedhat the individuals
designed to be protected need not be citizenseo$tiite party. The persons
designed to be protected are those who belonggmap and who share in

common a culture, a religion and/or a language.”

“Here, the reference is made in respect of the t&dPersons”, not to citizens.

And, if that is the case, in so far as aliens alsgersons, and as a group,

*1d., p. 39. UN, United Nation Study on Indigend&apulations, U.N. sSales No. E. 89, XIV.3, pp. 30-5

Page 49 of 372



Seleshi Zeyohannes, Constitutional Law |l

with some characteristics of minorities, then, édemis, that protections
applied to minorities should, likewise, be extentbethem.

“In the comment referred to one finds a statementhe effect that a State’s
Party to the Covenant are obliged to ensure that riilghts protected under
the Covenant are available to all individuals withtheir minorities and

subject to their jurisdictions except those rightdich are specifically

applicable only to citizens.”
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Questions for review

1. Where a Constitution establishing a federal swtatified or adopted,

a) by representatives of the people on the basisingtes return” or proportional or
on any other electoral system put in place by tw &gain enacted by duly
representative law making body; or

a. referenda or referendum

It would be legitimate, if the Preamble of such@n§&litution reads as “We, the

People of...” but where such a Constitution has\lzopted by representatives

of the unites (the members) like that of U.S.A.e(tGonstitution was first

adopted by representatives of some eight of theSthBes) would it then be

legitimate for the Preamble to run as “We, the ReopU.S.A. ...”?

2. In our case, the FDRE draft Constitution was sigaed adopted by a Constituent
Assembly, which represented the Nations, Natiaealitand Peoples of Ethiopia; not
the representatives of the whole people, in a matiree HPR is being constituted
now. Would it then be legitimate for the Preamhderan as “We, the Ethiopian
People™? Or would there be a better formulatiomttiee one we have now? How do
you evaluate this proposition?

3. “The FDRE Constitution springs from the associatibat initially (prior to the
establishment of the Constitution) it is the Natidwationalities and Peoples of
Ethiopia, who are sovereign.”

4. The title of Article 8 runs “Sovereignty of the Rde...”, but the sub-article (1) states
that it is the Nations and Nationalities, in whoavereignty resides, and sub-article

(2) declares that the Constitution is an expressfdheir sovereignty.

5. The sovereignty of these activities is expressedutyh their representatives (sub-
article 3)
6. The House of Federation is composed of represeasatf the Nations, Nationalities

and Peoples; which, according to the Constitutienidks on issues relating to the
rights of these entities, in particular, “... incladithe right to secession”.

Supposing we divide sovereignty into actual/ultin@nd external/internal, then,
where do these aspects of sovereignty residegiP#ople of Ethiopia, as a whole, in
the Nation, Nationalities or Peoples, in the Hoak&ederation, or In the House of

Representatives?
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Questions that matter — Il

Article 39(5) gives the definition of “Nation, Natiality or People...”. The definition

applies to all three categories of ethnic groupings

1. Do you think that the rights and obligations indéchin this Constitution apply equally?

2. If that is what the Constitution contemplates thieee then, would it not be better to
designate or refer to them as ‘Nationality’ at tefas economy of point view?

3. Ifitis otherwise, i.e. the initial intention w&s establish asymmetrical federalism, which
can hardly be detected from the letters and fortimriaof the Constitution, then how
would you characterize the last grouping — ‘Pedplék light of Article 54(2 and 3),
would the term ‘minority’ is meant to refer to thlast grouping)

4. Suppose the concept of national minority is notirigslishable from ethnic minority, and
this considers them as one and the same, whichobriteem do you categorize as
indigenous minorities.

5. Give examples of ‘indigenous minorities’ in Ethiapi Explain the status of the Agew
People under the Amhara State. Would this enthiemt to a differentiated form of
treatment? What about the others?

6. For some, such minorities who find themselves detsihe political net ‘simple
representation’ seems to be a better solutionsBatildn’t one ask numerical strength of
one between and among the other minorities? Shubthe also consider numerical
strength vis-a-vis representatives of nations,omafities and Peoples in the House of
Federation?

7. According to the prevailing state of condition, tiAéeredais the lowest unit where
participation can be expressed. Would this go #ighnotion of ensuring minority rights?
(Supposing, here the term ‘Peoples’ as used unde38, and supposing these taken as

minorities.)
So fare we have seen the historical and ethnicriioa to be taken into consideration

in the understanding of FDRE Constitution. One tjaegemains to be considered. i.e.

the socio-structural as well political reality.
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Propositions:
1. at the beginning, the historical forces (motiveRatt were propelling
Ethiopians destiny:
1.1 building emigrated and ethnically and in religios w&ell homogeneous
unified nation state one two
1.2 development (western oriented, also their wemaeseast oriented, in

particular Japanizers).

Do you agree with these propositions? If not, why#e developer based on and
following the same chain of logic would like to gesthe following question at the
time of the demise of PMAC and the raise of EPRDF.

What is to be done?
Section III: - The Agenda of the Then, Today and Tmorrow>°

Historically, states have tried to establish anttaece their political legitimacy through
nation-building strategies. They sought to sectwr tterritories and borders, expand the
administrative reach of their institutions and doghe loyalty and obedience of their
citizens through policies of assimilation or intefon. Attaining these objectives was not
easy, especially in a context of cultural diversityhere citizens, in addition to their
identification with their country, might also feal strong sense of identity with their

community — ethnic, religious, linguistic and sa on

Most states feared that the recognition of suclaxae would lead to social fragmentation
and prevent the creation of a harmonious societyshort, such identity politics was

considered a threat to state unity. In additiomoaamodating these variances is politically
challenging; so many states in the past had usuaBgrted to either suppressing these

diverse identities, or ignoring them in the poltidomain.

% Abridged and reformulated from “Building Multicultal Democracies”, Human Development Report 2004:
Cultural Liberty in Today's Diverse World (UN PlazZdew York, UNDP, 2004), pp. 47-72.
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Policies of assimilation — often involving outrightippression of the identities of ethnic,

religious or linguistic groups — try to erode thataral variations between groups. Policies of

integration seek to assert a single national itieam attempting to eliminate ethno-national

and cultural differences from the public and poéti arena, while allowing them in the

private domain. Both sets of policies attempt torf@a singular national identity.

Assimilationist and integrationist strategies tny éstablish singular national identities

through various interventions.

Centralization of political power, eliminating fosnof local sovereignty or autonomy
historically enjoyed by minority groups, so thatiaiportant decisions are made in
forums where the dominant group constitutes a ritgjor

Construction of a unified legal and judicial systeaperating in the dominant
group’s language and using its legal traditiong| #re abolition of any pre-existing
legal systems used by minority groups.

Adoption of official-language laws, which defineetdominant group’s language as
the only official national language to be used ti®ach levels of the bureaucracy,
courts, public services, the army, higher educadioth other official institutions.
Construction of a nationalized system of compuls@gucation promoting
standardized curricula and teaching the dominaotigis language, literature and
history (favoring the dominant group’s wishes) aledining them as the ‘national’
language, literature and history (,accordingly).

Diffusion of the dominant group’s language and wndtin particular through
national, cultural institutions, including statairmedia and public museums.
Adoption of state symbols celebrating the domingrdup’s history, heroes and
culture; reflected through preferential treatmemtsach things as choice of national
holidays or the naming of streets, buildings analggaphic characteristics.

Seizure of lands, forests and fisheries from migagroups and indigenous people
and declaring them ‘national’ resources.

Adoption of settlement policies encouraging merabef the dominant national
group to settle in areas where minority groupsohisally resided.

Adoption of immigration/emigration/ policies that ivg preference to
immigrants/emigrants/ who share the same languiadigjon or ethnicity as the

dominant group.
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The strategies of assimilation and integration dones worked to ensure political stability,
while, at times, could be accomplished by puttihgisk a great amount of human cost and
denying of human choice. At worst, coercive simalatmight be employed that ultimately

could lead to genocidal assaults or expulsion nfesgroups.

In today’s world of increasing democratization agldbal networking, policies that deny
cultural freedoms are less and less acceptablglé’ace increasingly assertive in protesting
assimilation without choice. Assimilation policiegsere easier to pursue with illiterate
peasant populations, as with Turkey's language samght. But with the rapid spread of a
culture of universal human rights these conditiaresfast disappearing.

Efforts to allege today in any case the historieadence suggests that there need be no
contradiction between a commitment to one natiodahtity and recognition of diverse

ethnic, religious and linguistic identities.

If a country’s Constitution insists on the notioihaosingle people, as, to a certain degree, in
Israel and Slovakia, it becomes difficult to firftetpolitical space to articulate the demands
of other ethnic, religious or linguistic minoritiesd indigenous people. Constitution that
recognizes multiple and complementary identities, ira South Africa, enable political,

cultural and socio-economic recognition of distigatups.

A cursory lock around the globe shows that natiodeitity need not imply a single
homogeneous cultural identity. Efforts to imposee atan lead to social tensions and
conflicts. A state can be multi-ethnic, multilindueand multi-religious (here, it is presumed
that such is the state of condition in reality,tially). It can be explicitly bi-national

(Belgium) or multi-ethnic (India). Citizens can leaa solid commitment both to their state

identity and to their own cultural (or distinct etb) identity.

Belgium and Spain show how appropriate policies fester multiple and complementary
identities (figure 1). Appropriate policies (undeén by Belgium since the 1830s and in
Spain since its 1978 Constitution) can diminishapahtion between groups of the same
society; as, for example the majority of citizerfsttee mentioned countries now do assert

have multiple and complementary identities.
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Obviously, if people felt loyalty and affection grfor their own group, the larger state could
fall apart — consider the former Yugoslavia. Costisuch as Iceland, the Republic of Korea
and Portugal are close to the ideal of a culturbfiynogeneous nation-state. But over time,
even states known for their homogeneity, can b#estged by waves of immigration, as has

happened in the Netherlands and Sweden.

The solution could be to create institutions antlcps that allow for both: self-rule that
creates a sense of group-right and pride in ondisi@ group and shared rule that creates
belongingness, attachment to a set of shared conwaloes, institutions and symbols. An
alternative to the nation state, then, is the ‘Station”, where various “nations” —be they
indigenous ethnic-groups, religious, linguistic ndgées can coexist peacefully and

cooperatively in a single state polity.

Redressing the cultural exclusion of minorities atlter marginalized groups requires more
than providing for their civil and political freeds through instruments of majoritarian
democracy and equitable socio-economic policiesedquires explicit multi-cultural policies

to ensure cultural recognition.

This part explores the fact how states are integyatultural recognition into their human
development strategies in five areas:

» Policies for ensuring the political participatiohdiverse cultural groups.

» Policies on religion and religious practices.

» Polcies on Customary Law and legal pluralism.

» Policies on the use of Multiple Languages

» Policies for redressing socio-economic exclusion.

3.1 Proposition: Policies for Ensuring the Political Paticipation of Diverse Cultural

Groups

Article 46- States of the Federation

1. The Federal Democratic Republic shall comprisetafes.
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2. States shall be delimited on the basis of theeseétht patterns, language,

identity and consent of the people concerned.

Many minorities and other historically marginalizgwbups are excluded from real political
power, and so feel alienated from the state. Inesomses, the exclusion is due to lack of
democracy or a denial of their political rights.sld, moving to democracy will help. But
some thing more is required, because even when smndf such groups have equal
political rights in a democracy, they may consiitebe underrepresented or outvoted, which
leads them to view the central government as amh oppressive. Not surprisingly, many
minorities resist alien or oppressive rule and seeke political power. That is why a multi-

cultural conception of democracy is often requirékveral models of multicultural

democracies have developed in recent years thaidereffective mechanisms of power

sharing between culturally divers grougbereby ensuring the rights of diverse cultural

groups and preventing violations of their rightsotigh imposition of simplified model of

majoritatian rule or unnecessary political domirean€the ruling elite.

Considered here are two broad categories of dem@aaangements in which culturally
diverse groups and minorities can share power witpolitical processes and state
institutions. The first involves sharing power temially through federalism and its various
forms. Federal arrangements involve establishirrgtdeal subunits within a state for
minorities to exercise considerable autonomy. Toisn of power-sharing arrangement is
relevant where minorities are territorially concated and where they have/are capable to/ a

tradition of self-government that they are unwilito surrender.

Federalism is a system of political organizatiorsdzh on a constitutionally guaranteed
balance between shared-rule and self-rule. It wremlat least two levels of government,
namely a central authority and its constituent oregl units. The Constituent units enjoy
autonomy and power over constitutionally defineljsct-matters; they can also play a role
in shaping the policies of the central governm&he degree and scope of autonomy varies
widely. Some countries, such as Brazil, grant aersible power to their regions. Others,

such as Argentina, retain overriding control to ¢katre.
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Some other important distinctions:

Coming together or Bonding togetheirn “coming together” federal arrangements, as in
Australia or Switzerland, is when the regions cleots form a single federal polity. In
“holding together” arrangements, such as in Belgitbanada and Spain, the central

government devolved political authority to the et to maintain a single unified state.

One identity or many:- Mono-national” or “national” federations assertiagée national
identity, as in Australia, Austria and Germany, ‘Iltaational” federation, such as Malaysia
and Switzerland, constitutionally recognize mukipdentities. Other states combine the two.
India and Spain assert a single national identity tecognize plural aspects of their
heterogeneous polity; say, by accommodating diviargaistic groups.

Symmetric or Asymmetricth symmetric federalism the constituent units highemtical, that

is symmetric, powers, relations and obligationatre¢ to the central authority and each
other; example, as in Australia. In asymmetric fatlem some provinces enjoy different
powers. In Canada, fore example, asymmetric feqerakrs provided a way of reconciling
Quebec to the federal system by awarding it spepidwers connected to the protection and
promotion of French-Canadian language and culture.

The second category of arrangement involves pohamirey through consociations; i.e. using

a series of instruments to ensure the participatibrculturally diverse groups dispersed

throughout the country. These arrangements addiasss made by groups that are not
territorially concentrated or do not demand autoypan self-rule. Consociations are based
on the principle of proportionality: the ethnic arltural composition of the state. Achieving

proportionality requires specific mechanisms anéicps. Electoral arrangements such as
proportional representation can better reflect groomposition, as can the use of reserved
seats and quotas in the executive and legislature.

Both federal type and consociation type of powéi@igg arrangements are common around

the World. Neither is a panacea, but there are nmmgessful examples of both. This
Chapter looks at particular kinds of federal areangnts and some specific mechanisms of
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consociation that are particularly suited in enalplihe political participation of diverse

cultural groups.

Power Sharing through Federal Arrangements: Asymmetic Federalism

Federalism provides practical ways of managing lagnf multi-cultural societies through
democratic and representative institutions, anenabling people to live together even as
they maintain their diversity. Sometimes, the pedit demands of culturally diverse groups
can be accommodated by explicitly recognizing graligersity and treating particular
regions differently from others on specific issuassuch “asymmetric” federal systems, the
powers granted to subunits are not identical. Smg®mns have different areas of autonomy
from the others. Federal States can thus accommostahe sub-unity by recognizing
specific distinctions in their political, adminiative and economic structures; example, as
Malaysia did when the Borneo States of Sabah anawa& joined the federation in 1963.
This allows greater flexibility to respond to distt demands and to accommodate diversity.
These special measures enable territorially conatmuat group distinctions to politically
coexist with the central authority, thereby redgcimiolent clashes and demands for

secession.

There are several flourishing examples of sucliestiAlmost every peaceful, longstanding
democracy that is ethnically diverse is not onigefi@l but asymmetrically so. For instance,
Belgium is divided into three regions (the Wallo&itemish, and Brussels-Capital regions);
two established according to linguistic criteriag(tWalloon region for French-and German-
speaking people, and the Flemish region for Dupiraking people). The Swiss Federation

also encompasses different linguistic and cultigietities.

In Spain the status of “communicates’ autonomiess heen accorded to the Basque county,
to Catalonia, to Galicia and 14 other entities. SEheommunities have been granted a broad,
and widely varying, range of autonomous powers uchsareas as culture, education,
language and economy. The three historic regione gigen distinct areas of autonomy and
self-rule. The Basque communities and Navarra hbgen granted explicit tax and
expenditure powers beyond those of other autonoroomsnunities. Spain’s willingness to

accommodate the distinct demands of its regiongs gupposed, has helped to mitigate
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conflicts and separatist movements. Such proadtiterventions have helped to foster
acceptance of multiple identities and to margiralize exclusive ones; identities as solely

Basque, Galician, Catalan or Spanish.

However, many federations have failed to keep theity, too. Federal arrangements that
attempted to create ethnically “pure” mono-natiosab-territories have broken down in
many parts of the world. Yugoslavia is a prominexample. The federal arrangements were
not democratic. The units in the federation hadnbgmit together” and were ruled with
highly unequal shares of political and economic @@®vamong the key groups; an
arrangement that fostered ethnic conflict that avaty became territorial conflict and the
federation fell apart. This collapse is sometimegsbaited to a flawed federal design that
failed to establish free and democratic processddrsstitution through which ethnic groups
could articulate multiple identities and build cdempentarily. Instead it reinforced demands

for separation, ending in political disintegration.

The success of federal arrangements depends ofulcdesign and the political will to

enhance the system’s democratic functionithat matters is whether the arrangements

accommodate important differences, yet buttressomat loyalty. For example, federal

structures that merely respond to demands for #sgdation of “exclusive” or “mono-

national” home republics for ethnic groups may gaiast the republics; for ethnic groups
may go against the idea of multiple and complemgntientities. Such political deals, and
communal concessions that do not foster loyaltyceenmon institutions, can introduce
divisive tendencies in the polity, which presengoing challenges, as in the case of Nigeria.
In addition, history shows that asymmetric federalintroduced early enough can help
reduce the likelihood of violent secessionist mogeta to sprout. The avoidance of violent
conflict through various federal arrangements uhiiced in the early stages to emerging
secessionist movement is often worth much more thanadministrative costs that such

arrangements incur.

Many states fear that self-rule or “home rule” ecbuhdermine their unity and integrity. Yet
many states have granted territorial autonomy withneegative consequences. These efforts
to enhance group representation and participatiave hsometimes staved off political

violence and secessionist movements. For examftier, decades-long struggle, the fist
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Nations’ People of northern Canada negotiated atigall agreement with the federal
government to create the self-governing territofyNonavut in 1999. In Panama several
indigenous people — the Bri Bri, Bugle, Embers, &uNaso, Ngoble and Wounaan — have

constituted semi-autonomous regions governed kgt mmuncils.

Article of the International Covenant on Civil afblitical Rights expresses the world
agreement thdfa]ll peoples have the right of self-determinatioBy virtue of that right they
freely determine their political status and fre@lyrsue their economic, social and cultural
development."The application of this principle to people withimdependent states and to
indigenous people remains controversial. The Cugths of such countries as Mexico and
the Philippines have taken some steps to recoghi&eights of indigenous people to self
determination, but others avoid it.

One of the legal instruments indigenous people hmseel to mobilize around these issues is
the International Labor Organization’s Conventid89) concerning Indigenous and Tribal
Peoples in Independent Countries, passed in 198@pen for ratification since 1990. As of
2003 it had only 17 signatories — Argentina, BaljviBrazil, Colombia, Costa Rica,
Denmark, Dominica, Ecuador, Fiji, Guatemala, HoaduMexico, the Netherlands, Norway,
Paraguay, Peru and Venezuela. Chile’s Congressdiad against several initiatives in this
direction. The Organization of African Unity appeal/the African Charter on Human and

People’s Rights, but nowhere is the term “Peoptiegined.

Another sign that these struggles for cultural ggition have entered the global debate is the

recent meetings of the Permanent Forum on Indigenesues at the United Nations.

Political developments seem to be concentrate@gons of the world that have explicitly
recognized claims of indigenous people, who havdil@ed to contest their exclusion.
Some see such mobilizations as politically dismeot- as their violent and reactionary
versions can be — but these movements also raflectter awareness of cultural liberty.
States can no longer afford to ignore or suppitesset claims.

There have been some imaginative initiatives tortgeautonomy and self-rule, especially
when groups extend across national boundaries.xamgle is the Council for Cooperation

on Sami issues set up jointly by Finland, Norwagt 8weden.
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Power Sharing through Consociation: Proportionality and Representative Electoral

Arrangements

Consociation applies the principle of proportiotyain four key areas: through executive
power sharing, proportional representation in ekt systems, provisions for cultural
autonomy, and safeguards in the form of mutual asetd hese instruments can help to
prevent one segment of society from imposing iesvgi on another. In their most effective
form, they can help to reflect the diverse cultucaimposition of a society in its state
institutions. Consociation arrangements are sonastigriticized as undemocratic because
they are seen as an instrument of elite dominathceugh the co-option of opposition or
vulnerable groups. But they need not involve afigraoalition” of parties: they enquire only
cross-community representation in the executive lag$lature. The challenge is to ensure
that neither self-rule (for minorities), nor sharede (of the state as a whole) outweighs the
other. These arrangements also have to be addréssmehh prudent and responsible

politics.

Here focus should be made on the two mechanisnmmdociations, namely, executive
power sharing and proportional representation, wipievent the dominance of a majority
community. From a constitutional point of view, raeees that privilege minorities in
election procedures raise questions of equal treattnBut small and scattered minorities do
not stand a chance of being represented in majarntalemocracies without assistance.
Executive power sharing can protect their intereBr®portionality in such political and

executive arrangements mirrors the diverse compasif society in its state institutions.

Belize, Guyana, Suriname, and Trinidad and Tobagwehlong used power-sharing
mechanisms to address racial and ethnic divisiamity, varying success. The mechanisms
involve elements of autonomy (self-government fackecommunity) and integration (joint
government of all the communities). Political powsrshared by the executive, by the

legislature and (in principle) in judiciary bodies.

Proportional representation, another instrumentcafsociation, allows each significant
community to be represented politically in rougle@dance to its share of the population —

particularly when parties are ethnically based. rEwehen they are not, proportional
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representation provides greater incentives fortigali parties to seek votes from dispersed
groups who do not form majorities in any particujgographical constituency, which also
boosts minority representation. Proportional regméstion does not always guarantee
accommodation, successfully; in such instanceswihaer-takes-all approach seems to be
compatible in multinational and multilingual fedeoams, as Canada and India have
demonstrated. But both Countries use other measuezssure fair political representation of
the various groups, so as winner-takes—all appreatdly does not lead to tyranny of the

majority.

Though none of the many electoral rules of propadl representation provide perfect
proportionality, nonetheless can address the pmoloiewinner-takes-all systems and enable
greater representation of minorities and other gsowas the impact assessment of recent
reforms in New Zealand has shown. Though propaatioepresentation is not the sole
solution in all circumstances and is most effectivetable democracies, it can remedy some
of the major deficiencies of majoritarian electosgistems by strengthening the electoral

voice of minorities.

Other approaches for ensuring representation dtir@ilminorities include reserving seats
for certain groups, as New Zealand does for therlamdia, for scheduled tribes, Germans
and others. Reserved seats and quotas are sometitn@ged because they “fix” peoples’
identities and preferences in the electoral medmaniAnd negotiating quotas and
reservations can lead to conflict and grievanaeséebanon, Muslim grievances over a quota
of 6.5 seats in the Parliament between ChristiadsMuslims, fixed on the basis of the 1932
census, became an important source of tensioneahtblcivil war when the demographic
weight of the two communities changed. This appnoean be more problematic than the

proportional electoral systems, which leaves trapfeefree to choose their identifications.
3.2 Policies on Religion and Religious Practices
Article 11-Separation of State and Religion

1. State and Religion are separate.
2. There shall be no state religion.
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3. The state shall not interfere in religious mattersd religion shall not interfere in

state affairs.

Many religious minorities around the World suffarus forms of exclusion. In some cases
this is due to explicit discrimination against digieus minority — a problem particularly
common in non-secular countries where the statehsatask of upholding and promotion an

established religion. But in other cases the exmtusnay be less direct and perhaps even

unintended, as when the public calendar does mogreze a minority’s religious holidays,

or the dress codes in public institutions confligth a minority’s religious dress, or state
rules on marriage and inheritance differ from thadea minority religion, or zoning
regulations conflict with a minority’s burial pram¢s. These sorts of conflicts can arise even
in secular states. Given the profound importanceeshion to people’s identities, it is not
surprising that religious minorities often mobilittecontest these exclusions. If not managed
properly, these mobilizations can become violemt.itSss vital for states to learn how to

manage these claims.

The state is responsible for ensuring policies meghanisms that protect individual choice.
This is best achieved when public institutions dodiscriminate between believers and non-
believers; not just among followers of differentigimns. Secular principles have been
proven to work best towards these goals, but no single model for secularism is
demonstrably better than others in all circumstandéarious links between state and
religious authorities have evolved over time. Samy, states that profess to be secular do so
differently both in principle and in practice. Aildese differences have implication for the

state’s ability to protect individual choice andigmus freedoms (box 3.4).

Sometimes problems arise because of too many fdimkal between regions and the state,
or too much influence by religious authorities iatters of state. This can happen when, say,
small clerical elite controls the institution ofetlstate in accord with what it considers
divinely commissioned laws, as in Afghanistan urtierTaliban. These politically dominant
religious elites are unlikely to tolerate internl#fferences, let alone dissent, and unlikely to
extend freedoms even to their own members outhidesmnall religious groups. Such states

do not accommodate other religious groups or dissgwr treat them equally.

Page 64 of 372



Seleshi Zeyohannes, Constitutional Law |l

In other instances the state may profess neutatitypurportedly exclude itself from matters
of religion and exclude religion from matters cdtset— a policy of “mutual exclusion”. But in
reality this stance may become distorted throudltigs that are blind to actual violations of
religious freedoms or through ad hoc interventiouivated by political expedience.

States have treated religion in different ways.

A non-secular statextends official recognition to specific religioasd can assume different
forms depending on its formal and substantive liwkh religious authority.

» A state governed by divine law — that is, a theograuch as the Islamic Republic of
Iran, run by Ayatollahs, or Afghanistan as durihg Taliban.

* As when one religion benefits from a formal allianeith the government — that is,
having an “established” religion. Examples includiam in Bangladesh, Libya and
Malaysia; Hinduism in Nepal; Catholicism in Argerdj Bolivia and Costa Rica; and
Buddhism in Bhutan, Burma and Thailand.

» A state that has an established church or religiom that nonetheless respects more
than one religion, that recognizes and perhapmatseto nurture all religions without
any preferences of one over the other. Such statsslevy a religious tax on all
citizens and yet grant them the freedom to remé& thx money to religious
organizations of their choice. They may financiadlyset schools run by religious
institutions through a non-discriminatory way. Exdes of such states include
Sweden and the United Kingdom. Both are virtuakgwdar and have established
religions only in name. Other examples of this grattof non-secular states are
Denmark, Iceland and Norway.

Anti-Religious, Secular States

The state excludes religion from its own affairshout excluding itself from the affairs of

religion. In such a state the right to religiousefdom is very limited, and often the state
intervenes to restrict religious freedoms and practCommunist regimes in China and
former communist governments of the former Sovietiod and Eastern Europe were

examples.
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Neutral or Disengaged States

There are two ways of expressing this kind of redityr The state may profess policy of
“mutual exclusion”, or the “Strict separation ofigeon and state”. This means that not only
does the state prevent religious authorities fratervening in the affairs of state, but the
state also avoids interfering in the internal affaof religious groups. One consequence of
this mutual exclusion is that the state may be lenab unwilling to interfere in practices
designated as “religious”, even when they threateividual rights and democratic values.
Or the sate may have a policy of neutrality towaaliiseligions. The clearest examples are
the state of Virginia (after the disestablishmeinth@ Anglican Church in 1786), the United
States (particularly after the First Amendment @f Constitution in 1791) and France,

especially after the Separation Law of 1905.

Secular States Asserting Equal Respect and Prietipistance

The state is secular, in the sense that it doehang an established Church and does not
promote one religion over others, but rather acceqlal respect to all religions (and to non-

believers).

However, it is willing to defend universal prinagsl of Human Rights and equal citizenship
and is able to intervene in the internal affairsrefigious groups in what can be called
“principled distance”. This engagement may take tben of even-handed support for
religions (such as public funding of religious solsoor state recognition of religious
personal law) or even of intervention to monitod aeform religious practices that contradict
Human Rights (such as regulating religious schoolseforming personal laws to ensure
gender equality). With principled distance, whethiee state intervenes or refrains from
interfering depends on what measure really streamgthreligious liberty and equality of
citizenship. The state may not relate every refigio exactly the same way or intervene to
the same degree or in the same manner. But it enshat the relations between religions
and political institution are guided by consistesgctarian principles of liberty and human

rights.
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Whatever the historical links with religion, statemve a responsibility to protect rights and
secure freedoms for all their members and not idiscate (for or against) on grounds of
religion. It is difficult to propose an optimal dgs for the relations between state institutions
and religious authority. But non-discriminatory teta should protect three dimensions of
religious freedom and individual choice:

» Every individual or sect within a religious grouposild have the right to criticize,
revise or challenge the dominance of a particulterpretation of core beliefs. All
religions have numerous interpretations and prestie they are multifocal — and no
single interpretation should be sponsored by tlestClergy or other religious
hierarchies should have the same status as otimang and should not claim greater
political or societal privilege.

» States must give space to all religions for inténfdiscussion and, within limits, for
critiques. People of one religion must be allowedoe responsibly critical of the
practices and beliefs of other religions.

* Individuals must be free not only to criticize ttedigion into which they are born, but

to reject it for another or to remain without one.

Sometimes the arguments for women’s rights andcimies of equality get entangled

with concerns for minority rights and cultural regodtion.

The debate over Personal Laws (in India, for exajnmiften comes down to the
following:
* Gender Equality — how patriarchal customs and lales they Hindu or Muslim,
treat men and women differently in terms of thegral entitlements.
* Cultural Freedoms and Minority Rights — whether gae should reserve the
right to intervene in matters of religious practit@eassert natural rights while at

the same time protecting the right of groups tocfice their religion.

What is needed is internal reform of all Customiaayvs; upholding gender equality rather
than imposing identical gender-biased, prejudil@als across all communities. Crucial in
this, is genuine effort to establish consensushencbde. Legislation imposing uniformity
will only widen the majority-minority divide, whiclvill be detrimental, both for communal
harmony as well as for gender equality. BuildingnsEnsus on these issues to advance
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universal principles of Human Rights, gender edqualnd human development has to be the

guiding principle for resolving them.

3.3 Policies on Customary Law and Legal Pluralism

Article 91(Sub 1)-Cultural objectives
Government shall have the duty to support, on #esbof equality, the growth
and enrichment of cultures and traditions that asmpatible with fundamental
rights, human dignity, democratic norms and ideasl &he provisions of the
Constitution.
Article 34(Sub 4 & 5)- Marital, Personal and FamRights
4.In accordance with provisions to be specifiedldy, a law giving recognition to
marriage concluded under systems of religious @t@mary laws mat be enacted.
5.this Constitution shall not preclude the adjudica of disputes relating to personal
and family laws in accordance with religious or mmary laws, with the consent of

the parties to the dispute. Particulars shall béedmined by law.

Certain religious and ethnic minorities and indiges groups feel alienated from the large
legal system for a number of reasons. In some cesrjtidges and other court officials have
historically been prejudiced against them, or igmorof their conditions, resulting in the
unfair and biased application of the law. In mayrdries indigenous people are almost
entirely unrepresented in the judiciary. This tgatif bias and exclusion is exacerbated by
the inaccessibility of the legal system to theseugs for additional reasons including

geographical distance, financial cost and langwageher cultural barriers.

Plural legal systems can counter this exclusiont gme critics argue that plural legal
systems can legitimize traditional practices thratinconsistent with expansion of freedoms.
Many traditional practices reject the equality obmen; for example, in property rights,
inheritance, family law and other realms. But leglairalism does not require the wholesale
and adoption of all practices claimed to be “tradial”. The accommodation of Customary
Law cannot be seen as an entitlement to maintantipes that violate Human Rights no

matter how “traditional” or “authentic” they mayadin to be.
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From a human development perspective all legaksyst whether unitary or plural — must

conform to international standards of Human Rigitiuding gender equality. Some critics,
therefore, argue that if the legal system of thhgdasociety respects Human Rights norms,
there is no need to maintain legal pluralism. Hosveeven where there is a consensus on

Human Rights norms, there may still be a valuable for legal pluralism.

Plural legal systems existed in almost all socsetevolving as local traditions, these were
historically accommodated, also with other formgstems of jurisprudence. Customary
practices, which acquired the force of law overetjrmoexisted alongside introduced systems
of jurisprudence. Such legal pluralism often hadtsdn the colonial logic of protection of
minority rights, which allowed certain customarystgms to continue while imposing the

colonizer’'s own laws.

Accommodating Customary Law can help protect thbts of indigenous people and ensure

a fairer application of the rule of lafforts to accord public recognition to Customaaw

can help create a sense of inclusion in the wideiety. Often the most pragmatic case for
Customary Law, especially in parts of failed stateghat the choice is between Customary
Law and no law. Recognizing the ability of indiges@eople to adopt and administer their
own laws is also a repudiation of historic prejedie and can be an important part of self-

government for indigenous people.

Countries from Australia to Canada to Guatemal&aoth Africa have recognized legal
pluralism. In Australia there has been a renewedd®n recognizing Aboriginal and Torres
Strait Islander’'s Customary Laws, which has opetiesl way to indigenous community
mechanisms of providing justice by means of aboabcourts, providing greater regional
autonomy and indigenous governance. In Canada lowat criminal matters are dealt with
by the indigenous community so that the accusedegndged by jurors of peers who share
cultural norms. In Guatemala the 1996 Peace Accacieowledged the need to recognize

Mayan Law as an important part of genuine reform.
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3.4 Policies on the use of Multiple Languages

Article 5- Languages
1. All Ethiopian languages shall enjoy equal stateogaation.
2. Ambharic shall be the working language of the fetl&@avernment.
3. Members of the federation may by law determine ttesipective working

languages.

By choosing one or a few languages over otheriata eften signals the dominance of those
for whom the official language is their mother taeg This choice can limit the freedom of
many non-dominant groups — feeding intergroup terssilt becomes a way of excluding
people from politics, education, access to justicd many other aspects of civil life. It can

entrench socio-economic inequalities between groups

While it is possible and even desirable for a statgemain “neutral” on ethnicity and
religion, this is impractical for language. Thezghry needs a common language to promote
mutual understanding and effective communicationd Ao state can afford to provide
services and official documents in every languageksn in its territory. The difficulty,
however, is that most states, especially in theeldging world and Eastern Europe, are
multilingual — and they are the focus of much of thscussion here. Once again, multi-

cultural policies are needed.

In multilingual societies, plural language policipovide recognition to distinct linguistic
groups. Plural language policies safeguard thellphtase of two or more languages by
stating “Let us each retain our own language in certain e@s, such as schools and
universities, but let us also have a common languag joint activities, especially in civil

life.” Language conflicts can be managed by providingesgpheres in which minority

languages are used freely and by giving incentieetearn other languages, especially a

national or official languagd:his can be promoted by an appropriate social r@wsaucture,

such as by making facility in a national languageiterion for professional qualification and

promotion.

Page 70 of 372



Seleshi Zeyohannes, Constitutional Law |l

There is no universal “right to language”. But theare Human Rights with an implicit
linguistic content that multilingual states muskm@awledge in order to comply with their
international obligations under such instrumentshasinternational Covenant on Civil and
Political Rights. Especially important are the tgjto Freedom of Expression and Equality.

Freedom of Expression and the use of a languageseparable.

Experience around the world shows that plural laggupolicies can expand opportunities
for people in many ways, if there is a deliberaffore to teach all citizens some of the
country’s major languages. Very often what mulglial countries need is a three language
formula that gives public recognition to the usé¢hwée languages:

* One international language — in former colonial rdoes this is often the official
language of administration. In this era of globatiian all countries need to be
proficient in an international language to partat® in the global economy and
networks.

* One lingua franca — a local link language facisatommunication between different
linguistic groups such as Swabhili in East Africaountries, where many other
languages are also spoken.

* Mother tongue — people want and need to be ablseéaheir mother tongue when it
is neither the lingua franca nor the internatidanuage.

Countries need to recognize all three as offi@alglages or at lest recognize their use and
relevance in different circumstances, such as urts@r schools. There are many versions of
such three-language formulas, depending on thetigoun

The main questions that states face on languageypaile those relate to the language of

instruction in schools and the language used iregowxent institutions.

In multilingual societies a multiple language pwlis the only way to ensure full democratic

participation.
In addition to issues of language use in nationstitutions, there is also a risk that national

information media could be monopolized by speakémne (or two) dominant languages
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3.5 Polices for Redressing Socio-Economic Exclusion

Article 35(Sub 3)-Rights of Woman

“...woman in Ethiopia ... are entitled to affirmativeasures. The purpose of such measures
shall be to provide special attention to woman sdaenable them compete and participate
on the basis of equality with men in political, sb@nd economical life as well as in public

and private institutions.

Article 89(Sub 4)- Economic Objectives
Government shall provide special assistance to dwati Nationalities and Peoples least

advantaged in economic and social developm@rhphasis added)

Ethnic minorities and indigenous people are oftes poorest groups in most parts of the
world. They have shorter life expectancies and fogication attainments and other social
indicators. They also are most likely to sufferisoeconomic exclusion. Redressing that
exclusion requires a combination of policies, inlahg:

* Addressing unequal social investments to achievalég of opportunity;

* Recognizing legitimate collective claims to landldinelihoods and

» Taking affirmative action in favor of disadvantdggroups

But minorities are not always disadvantaged in s&te social and economic opportunities.
In fact, perhaps the most politically dangerouslesion occurs when an ethnic minority

holds a large part of the wealth (agricultural lakely industries and services).

Addressing Unequal Social Investments to Achieve E@qlity of Opportunity

Policies that promote growth of equity are necgssarachieve socio- economic inclusion
for all groups. For most developing contrives thisuld include investing in the agricultural
and other labor intensive sectors and broadeniogsado assets, especially agricultural land.
But too often, development policies become a soafdater-group tension. In other words,
development itself can create, sustain and oftéengify inequalities between groups and

between individuals.
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In many African countries state based control aisttidution of mineral resources became a
key source of ethno-regional wealth differentidlsus, for example, in Sudan the discovery
and exploitation of oil up to the signing of theO30Agreement became the major source of
post independence conflict, as the government clbedr all oil bearing territories and not
royalty payment was assigned for the South. Likewidigeria’'s oil resources of the south-
east heightened ethnic tensions, primarily becaegenues for development works to the
indigenous communities were evaded, though “publishat you pay” campaigns
demonstrated that payments were made. Botswanegrityast, used its mineral wealth to
invest in social infrastructure and human develapaerhaps precisely because it is almost

entirely made up of a single ethnic group, the Bats.

As noted earlier, colonial governance entrenchidieidentities in Africa, promoting ethnic
dominance through structures of state power fagosimme ethnic identities over the others.
This coupled with external factors such as intetioeis by neighboring/developed states or
multinational companies as in the Democratic Repudfl Congo, Liberia, Mozambique and
Nigeria for mineral resources can as well be cadsedension. Setting transparent and
accountable mechanisms such as “publish what ygtl g@mpaigns that explicitly show
taxes and royalties collected and fees paid castantially alleviate the problem, but proper
utilization of the collected revenues and apprdpriallocation of dividends among the

concerned unit and the federal state is crucial.

In many countries public spending in basic soceivises systematically discriminates
against the minorities and the indigenous people [Bw provision of services can be a
result of lower financial allocations or of distanand isolation. Indigenous people often
receive fewer health care inputs and have worsdttheaitcomes than the average

population.

It is not easy to universalize access to basidseswhere there is ethnic fragmentation and

identities have been politicized.
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Recognizing Legitimate Claims to Land and Livelihods

Right to traditional lands, as an important podititcrend, has been cause to the rise of
powerful indigenous movements around the world dierlast decade — from Bolivia to

Cambodia and to Ecuador. At the core of these mews is the demand to protect
indigenous people’s rights to historic lands ancheral wealth. These claims have to be
recognized for what they are: claims for who owhne kand should have the right to get
benefit from its soil and resources (water, mirgralants, forests). Only then can policy
instruments appropriately address the claims. brbgs people often have a special
relationship with the land they lived; for manyid still their source of livelihood and

sustenance and the basis of their existence as goiti@s. The right to own, occupy and use
land collectively is inherent in the self-conceptiof indigenous people. And this right is

generally vested not in the individual but in tbedl community, the tribe or the indigenous

nation.

Convention 169 of the International Labour Orgatitrg adopted in 1989, calls on states to
respect indigenous lands and territories and piroslahe right of indigenous people to
control their natural resources. But only 17 Coestrhave ratified it (mostly in Latin
America). Many of the current conflicts over landdaterritory relate to the possession,
control, exploitation and use of natural resourtesnany countries the state claims the right
to control such resources. And in many instancels mational corporations assert their own
economic interests, unleashing conflicts. In Chibe law recognizes the rights of indigenous
people over their lands, but other laws allow ariygte party to claim possession of subsoil
and water resources on those lands, making it faarthdigenous communities to defend

their ancestral claims.
Some countries protect such claims through legisiatbut in many places indigenous
people lack private ownership title. Powerful ecmim interests often turn communal

possession into private property.

The claims of indigenous people over land and aat@sources are collective and therefore
complex. The idea of collective rights is troublimg a democracy because it seems to
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contradict individual rights. But lack of legal ogmition of collective rights should not

violate individual rights.

In Africa the problem is similar, but with differemoots. Despite movements towards
democracy over the last decade, in many casesréatian regimes have broadly retained
control over security forces, economic resources fanding from industrialized countries

and multilateral institutions. Economic austerityogrammes have often been used to
advantage the ruling elites. And the dismantlingsighificant parts of the public sector,

which market-oriented reforms usually require, with first creating a true market, has
recentralized power in many cases. In that sersstthctural adjustments of the 1980s and

1990s might be said to have had similar outcomestionalizations of the 1960s and 1970s.

Taking Affirmative Action in Favour of Disadvantaged Groups

Affirmative action policies allocate jobs, promoig public contracts, business loans,
admissions to higher education and legislative ssemt the basis of membership in a
disadvantaged group. Such policies are needed wheerdisadvantage is under cultural
exclusion. Relying only on general policies of emmic growth with equity for removing

such group inequalities would take an insupportéityg time, leading to resentment or even

civil conflict.

Some affirmative action policies allocate numerigabtas; others set more flexibly defined
goals. Affirmative action can be voluntary or ldgisrely mandated. In some countries, such
as Malaysia, affirmative action has been used @®lmy to address participation (non-
exclusion); to remove group distinctions so tlatial, ethnic or linguistic identification is
not identical to low socio-economic status. In otb@untries, such as South Africa, it is part

of a policy of redressing past wrongs and redutiegualities between groups.

Despite a number of concerns, affirmative actiotices have been quite successful in
achieving their goals, and political consideratinls probably prevent their retirement. And
without them, group inequalities and socio-econoexclusions would likely be worse than
they are today. Hence, there is no question thmiative action has been necessary in the

countries examined here.
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Questions

1. Should Ethiopia adopt market centered econontly fuil-fledged multi party system or
government stirred market-economy paradigm, witlemauring, single party operating in

a multi party system?

Discuss this question in light of:

1.1.The number of enterprises (excluding esseutilities): means of production and
distribution yet under state ownership;

1.2.That land is under the State’s ownership;

1.3.The insignificant position of the private secfmarticularly, the social structure it

generally represents.

2. Proposition

2.1. Of the following models, the first represent a gy of social structure of
U.S.A, the second that of Scandinavian countribg, third that of the
developing countries, particularly countries likinigpia.

2.2. A tip of the ice-berg is the elite i.e. urban, atdt with low access to
education, and economically and socially well afhe third layer of the
social-structure represents by and large rural wd more than elementary

education and leading subsistent livelihood witleey narrow middle class.

What kind of political and constitutional culture gou think that would likely emerge

from this scenario (consensual, nonconsensual igsdrtsus)?
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Diagram | Diagram Il

Upper

Middle

Lower

(U.S.A) (Scandinavian Cs.)

Diagram IlI

Higher
Middle

Lower

(The Ethiopian Socio-, Economic and Political Struture)

3. Preposition: the inner dynamism of Ethiopian cdostinal development was supplied
by the desire to create a single nation state. Wasreversed twice: one in 1974, which
culminated in 1987constitution and in 1991, whiclnunated in FDRE Constitution:

the former was for economic equality and the latas for ethnic equality. Discus?

Don't you think that the most plausible solutionsia re-arrange the state in federal form?
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Chapter Il

Typologies of Federations

Section I: Theoretical Foundation of Federalism®

The term“federal” was coined in 1685 by a group of theologians whoved the study of
the holy and everlasting covenant which, from titme¢ime made between god and people.
They derived the term from the Latin wdiekdus(covenant) using it as the basis for their
own philosophy of life.

The real meaning ofederalism” can be deduced from this. Derived from the Latordy it
refers to an alliance, a treaty, or an oath ofgsiece and, by implication, emphasizes the
right of those who share in the covenant to maké thwn decisions. The Latin origin of the
term of the same time indicates that federal foohs&ssociation are ancient. The earliest
known example occurred in Biblical times when thelve tribes were united in one or
another federal form. Many centuries later it was feudal system that revealed federal
characteristics; insofar as various contradictirgtips co-operated permanently with one
another.

In more modern times, it took permanent shape intzéwand. Then North American
Confederation (1776 to 1787) took place, whichrlatewas changed in to the United States
of America, its.

The theory of the federal concept has also develope to the end of the T&entury, the
components of a federal system, and how they cbaldafeguarded against conquest or
impairment. Consequently the contractual naturdedéral arrangements was emphasized
during this period. Later a more practical phaseraal in which theoreticians had to provide
answers to the question of how unity could be agtdéetween the various parts and how a
state could eventually be formed from these pansing the convention at Philadelphia this

¢ Taken by and large from D.J. Kriek, “The theorylgmactice of Federalism”, in D.J. Kriek, FedenalisThe
Solution? (HSRC Publishers, Pretoria, (S.A.),2)98p. 11-34.
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problem was prominent in the discussions; since,tfegleralism has always been associated
with Constitutionalism

The theory of federalism currently revolves to @agrextent around the question as to
whether its parts should be associated with onghanan symmetrical or asymmetrical
relationship. In other words, there are people wiantain that federations have a greater
chance of success if the parts correspond with amather in institutional form and
population composition, and vice versa. Howeverfinality has been achieved about this
yet, but judging by the support whiatonsociational theoryhas been enjoying and its
similarity with federalism, it would appear thaetasymmetrical model is supported at the

moment.

The nature of the federal state concept can bestifited by some definitions and
descriptions. Carl Friedrich describes federalésya union of group-selves, united by one or
more common objectives but retaining their distirectgroup being for other purpose
Federalism on the intergroup level is what assmeiat on the interpersonal level. It unites
without destroying the selves that are uniting sneheant to strengthen them in their mutual
relations. It organizes co-operation. Dicey’s d#ifam is that a federal state is a political
invention which is intended to reconcile nationalty and power with the maintenance of
the rights of thémember states

From some of these definitions it is clear, andrfrothers it can be deduced that the
communities or states which form a federation aresisg towards unity rather than
uniformity. This characteristic is emphasized byrilég Kagi.He writes:
“The inculcation of the federal concept is an edimawhich teaches respect
for the multifarious structures of society and talece towards those of
different out look. In the face of the mighty walk egalitarianism that
threatens to engulf the world, to awaken and presarsense of individuality,
of the value of certain individual prerogatives,ne easy task. But the one
conviction which must be kept alive at all costghie conviction that sum
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cligue (to every one his due) and not universalatiuis the fundament

principle of the federal concept”

To give expression to this striving towards unitighmn diversity, those matters which are of
common importance to all the federal parts areusted to the central government , while
matters that are vital to the preservation of assp identity are left to the authorities of the
individual units. Accordingly, in a federation sogmgnty is to all intents and purpose
partitioned. The central authority is sovereigmeégard to the matters entrusted to it while the
states, or communities, or cultural groups, areesup in their own terrains. This division of
function and powers can be regarded as an exphaesaateristic of federal systems in that
the authorities on the two levels enjoy equal stadnd are in no way subjected to each other.
Despite the above, the supreme authority in a &ider is not divided. The constitution,
which divides the powers and functions between déetral and group authorities, is in
reality the legal sovereign, and the units whicim jihe federation all undertake to subject
themselves to it. The constitution, thereforenisaality a “contract” which is entered into by
the federating units and can only be altered byeaguibed procedure. This “contract” makes
provision for the exercise of all governmental fioies, either by the central authorities or
the group authorities. Internal as well as extesmadereignty is maintained and, taken as a
whole; the association is thus a fully-blown statevhich the supreme authority rests upon

the constitution.

In cases where the constitution or “contract” isken, an impartial arbiter, usually the
courts, interlines to settle the difference. Ittie function of the courts to interpret the
constitution, to apply it and thus to ensure thatagreement that was concluded between the
federating states or communities is honored. Irefaibns, therefore, the courts can put
decisions by both the central government and tmeedtic authorities to a constitutional test

and it he worst comes to worst them null and void.

*"1d., p. 5, quoted from Werner Kaji, Federalism &ndedom. In: Hunold, A. Freedom and serfdom. An
anthology of Western thought. Dordrecht, Reidel.
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Prerequisites for Federal Association®

When separate states or communities want to uné dederal bases, there are two basic
considerations, apart from the particular circumsgawhich prompt this desire, which must
be present. Firstly there must be a strong needdasde to shoulder common interests
jointly. Secondly there must be an equally stromgcd and desire to shoulder domestic
interests separately. These two factors are sac lhst if the first does not exist, an

association will not arise, and if the second duoasexist, something other than a federation
(most probably a centralized union) will come abotsecond group of factors is less

generic in kind, but also of great importance te thigins and continued existence of the

form of association already mentioned.
Section II: Different types of Federations

One can differentiate one form of federalism fromother on two bases: the first is based on

is origin the second is based on its foundation.
Centripetal and Centrifugal Linking Units

a. Centripetal linking is where independent states enoloser together to create a
federal state. Most federations have this typerifim for example the USA and
Switzerland.

b. Centrifugal linkingis where decentralized unitary units are conven@d a
federation. Usually unilateral action is initiatég the central authority. At the

moment Belgium is in the process of changing owex tederal system in this way.
Federal Units>®

Federal states can be created on different foumtkatiThey usually have a territorial basis,

but can also have other bases.

8 1d., pp. 6ff.

%9 |bid.

Page 81 of 372



Seleshi Zeyohannes, Constitutional Law |l

a. Territorial Units

Here, it is territorial area that serves as unitthed federation. These areas can again be
subdivided into two kinds, namely city-states oa tme hand and states on the other hand.
Examples of city-states that serve as units ofrigdms are Hamburg, Bremen and West
Berlin which are units of Germany; Vienna whichrfer a unit of Austria, and Basle to a
certain extent and Geneva which constitute cantdrise Swiss Federation. In cases where
city-states serve as units of a federation, theioqpad and middle-tier authorities usually
combine, which amounts to both typically municigeld certain other broader functions
being carried out by these authorities. Howeverntioee general phenomenon is that states
constitute the basic units of a federation Example¢his can be cited from all over the
world. Includes USA, Canada, and Germany. Othar thaases where city-states constitute
the units of the federation in the above instaneeslear distinction is drawn between
municipal and middle-tier authorities and governtaksystems consisting of at least three in
which the tiers are usually encountered (e.g. thstan, Swiss and Germany constitution)
Regarding the composition of the population withirese regions, various other sub-
divisions can also be made:

+ The population of the whole country can be homogaseand the federal
arrangements merely reflect that the country idasge that the decentralization
authority provides obvious local advantages. é&gstralia.

+ The population of the country can be heterogendouiseach (or most) territorial
area accommodates a separate ethnic or linguisiigog Consequently the variety
of ethnicities each figure, as such, in the cerauhority; e.g. India.

+ The population of the country can be heterogenealispugh the language and
cultural heterogeneity is acknowledged officialljhe composition of the central
authority, as such, takes no account of ethnicajityr e.g. Canada.

+ The population of the country can be heterogendmutshoth in the state and on the
level of the central authority, the premise is tiateality the various communities
form a common society; e.g. U.S.A.
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b. Corporate Units

In this case the federal units are not territoyidbund so that what is at issue is a type of
federalism in which various groups or communitielabit the same region and attend to
their own domestic interests in accordance with ghiesidiary principle, but naturally co-
operate with each other on matters of common condss far as the composition of the
central legislative body is concerned, the varicesnmunities themselves compose the
constituent parts or corporations. The departurietge that a state such as this does not
consist merely to a collection of individuals but whole which consists of various
collectivities. Theoretically this idea originatéd the old Austro-Hungarian Empire where
absolutism had to enable varying cultural groupshsas the Czechs, Germans, Hungarians
and Slovaks to live together.

Altogether the most important argument for corpofatieralism is that it does do away with
the entire problem of territorial districting, whiccan then be tackled as a strictly
administrative problem without attention havinghte given to the complicating issues of
population distribution and its cultural and lingtic requirements and aspirations. On the
other hand, however, it becomes a problem of mpal@ation, that is, how to decentralize
the administration of the country to such a degineg¢ in each local community or at least in

many of them, a particular nationality could beegiypredominance.

From this it is clear that a society in which eadltural group has its own municipalities and
local authorities, is the manifestation of thistsurfederalism; and in reality, conforms with
the principle that a federation is set up on atteral basis, where each nationality has its
own participating state within the association. ts@acpure expression of the corporative
principle would naturally be difficult to put infaractice without force being associated with
it. As Friedrich correctly points out, such a camtcation of population groups in specific
municipalities would have to take place around ecain factors, which implies that each
municipality should serve as an economic growtmpfar members of such groups. This, in
turn presupposes an even or just distribution odpction factors between the different

cultural groups of the same society; which is raslyg attainable in practice.
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c. Person Oriented Units

The principle of person oriented units is closalated to the principle of corporatism; both
relate to various communities which inhabit one #émel same country. In the latter case
(corporate units) the various communities live @parate regions (or municipalities) of the
same country while in the former case, they areptetaly mixed. Consequently the only
method of achieving a degree of differentiationairsociety such as this is to base the
functions of the authorities on the particular ree€or characteristics) of the people. This

situation is encountered in Belgium.
d. Associated Units

A development in federal theory and practice thed recently come to the fore is that of
associated membership. This applies to memberghwdtcording to international law are
independent (of the federation) but according tmsttutional law are never the less
members of a federal state. The best known exampleest Berlin which had a special
international status in terms of the peace agreemiter the second world war but which

other wise formed part of the Federal Republic estnGermany.
Other Modalities ®°

a. Nation Centered Federalism: the foundation of the nation centered federalisra laal by
Alexander Hamilton in “The Federalist”. His beliafa strong national government was later
reinforced by judicial decisions. John Marshall @kief Justice of the Supreme Court
constantly emphasized national power, and duriegntiajor part of the first quarter of the
19" Century, judicial review was often used as a weafw, “keeping the states within
bounds” Marshall’'s views found expression in the famoasecof Mcculloen vs Maryland,
in 1819. He saidithe national government is the government of itdl powers are delegated
by all, it represents all and acts for alllt was the court’s decision in this case thatapee
the source of the “doctrine of implied powers”; endvhich all supplementary powers

required for the exercise of the powers expressflegated to the Congress by the

60
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Constitution were to be considered or treated agedein the federal government. This
doctrine stresses that the nation is superiorsteaamponent parts. With the passage of time,
it was demonstrated time and again that it wouldirbpossible to face crisis situations
without a strong united centre. The trend towareistralization gained ground particularly
during the decade of the 1030’s when America tagethth the rest of the world was in the
grip of the Great Depression. The scope of aotisitof the US Federal Government
expanded, and as it fitted into its new rule, tkeges started receding in terms of role

expectations.

b. State Centered Federalism:This concept was first articulated in the Virgingad
Kentucky Resolutions, of 1798. The theory asséds the Constitution was a result of state
action. It was after all, they said, the statesciwiiad sent their delegates to Philadelphia and
it was when they ratified it did the Constitutioadome applicable. Proponents of this theory
said that the states should vigilantly guard théweseagainst the national power. Jefferson
had once declared that thgsalously of the subordinate government is a poes reliance”.
James Madison, expounding his sentiments in fowbthis theory of federalism said:

“The powers delegated by the proposed constitutiiotihe federal government

are few and defined (article 1). Those which arerdmain with the state

governments are numerous and indefinite. The form#r be exercised

principally on eternal objects......... the powers resérto the several states

will extend to all the objects, which in the ordipaourse of affairs, concern

the lives, liberties and properties of the peopled ahe internal order,

improvement and prosperity of the state.”

c. Dual Federalism This is also called the separatist theory of feltkera This called for
the carving out of separate fields of authority, thee federal and the state governments.
John Taylor said thatthe federal constitution, so far from intendingnmake its political
spheres morally unequal in powers or to invest gneatest (union/center) with any

species okovereignty over the least (states), intended ¢ng neverse”

Put simply, its intention was to distribute poweually between the national and state
governments. The reason why great spheres driaitimrity from magnitude, to transgress
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upon small spheres is, that both are donations th@rsame source; i.e. the people and that
the donor did not intend that one donation shoufdrmnother because it was smaller.
According to this view, the national and state goweents form two separate centers of
power from each of which the other is barred antween which is something like a

jurisdictional “no man’s land”, into which both abarred from entering.

d. Cooperative Federalism: The American federal system doest not comprise of
independent layers of government but is cooperativeature, a blend of governments
resembling: A vain bow or marble cake, characteriby inseparable mingling of
differently colored ingredients - the colures agopeg in vertical and diagonal strands
and unexpected swirls. As colures are mixed in ebleaake, so functions are mixed in

the American federal system.

Under this scheme, both collaborate to meet cedads. Rather than remaining as aloof as
possible, they consider the possibilities of mutaad. The most important device of
cooperative federalism is that of providing gramtsid to the states, used extensively since
1933. The Federal Government can attach stipukatidnle granting funds and finally is free
to withdraw the grant whenever it discovers thatstate is not complying with the stipulated

conditions.

e. Creative Federalism: This has all the features of cooperative federaliget has some

unique elements of its own. It lays emphasis orpeaation, not only between the federal
and state governments but between them and thé lads, private organizations and the
public at large. All are regarded as a working tededicated to positive action in solving the
problem facing the nation, with perhaps a differemmbination of forces at work in each

different problem area and with the national gowent, not always the senior partner.

f. New Federalism /of Richard Nixon/: This, in content, is much similar to creative
federalism, A new label was given to it by RichaMtkon, he believed in responsible
decentralization, whereby the states and localcaitigs would receive a larger share of
powers. He said; Washington will no longer try t igalone and Washington will retrain
from telling states and localities how to conduwtit affairs and will seek to transfer ever

greater responsibilities to the state level. Thaystrboth get together solve the broader
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problem areas. The thrust of ‘new federalism’ isléeeemphasize the national government’s
role in the partnership of governments and to gtteen that of the state and local

governments.

Nixon meant that the US Federal Government woutddiatate terms. It would only toss the
ball and the state governments and localities wihed take over. President Eisenhower too
had remarked earlier that, the tasks of administreghould be performed by the government
nearest to the people and not by tifia: off reputedly rich uncle in Washington DC.”

To conclude this segment, it can safely be said these theories are not standing in
competition with one another. American federalissnat best a combination of several
theories, chiefly those of cooperative and creafideralism with a strong bias towards the
nation centered federalism. There is nothing stgtimut it. It is a dynamic process involving

trial, error and continuous experimentation.

Section I1I: Division of Functions between Levels bAuthority

With regard to the division of functions and powketween the various levels of authority in
a federation, one should distinguish between tireciple on the basis of which the division

takes place and the technique according to whieltivision takes place.

As far as the principle of division is concernddshiould be pointed out that there was a time
when the definition of functions was very genefar example, mention was made of the
aims of these functions (peace, order, and goocergavent) or of the clients of these
functions (Indians, Blacks, etc ..) or of the iostent of these function (measures and
weights) or even of the objectives of these fumgio(education, immigration and

agriculture).

Some times the functions were defined very brodfily examples with reference to trade,
property and rights of citizenship), while othexgaim were defined very specifically (for

example in relation to beacons and light-houses).

®1 Kirek , op.cit, note no. 56.
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At the same time the idea developed of classifjumgtions according to general domains of
authority activities. The following broad domainsnc be identified: foreign, defense,
economic affairs, transport and communication, r@tresources, administration of justice
and law enforcement, the status and rights ofesisz culture health and welfare, habitat and

environment; within these broad framework, morailetin be worked out.

A few domains in particular can be described: ecanaffairs include trade and commerce
(distinguishing between foreign, interstate andasstite trade), monetary affairs (including
foreign exchange, the monetary system, coinaggnéial institutions, taxation, public

loans), corporations and education (schools uritess archives, research), copyright
(include books, films, arts, recreation), marriagesl diverse property under civil rights,

habitat and the environment can be addressed althgther related aspects such as land
and soil use, national parks, whereas under urlffairsa housing, urban-land use, green

areas recreation spots.

When functional authorities are described in thigywit should be possible to bestow
responsibilities to particular domain, i.e. fedfsiate; either exclusively at one level, or
jointly on several levels of authority, dependinghich level is best equipped for the
particular function. In their turn, the Courts ca@ empowered to rule on certain doubtful
cases, seeing that the general rationale concetinndivision of the functions will be clear.
Going still further, the cost aspects and the quiflméties of the authorities concerned

regarding the handling of specific functions camime readily calculated.

This brings one to the techniques according to wifimction can be divided between levels
of authority. Three possibilities exist. The fist io define the functions of the central
authority and to leave the rest (whatever this malude) to the middle-tier authorities as in
the USA, Australia and Switzerland.

The second is to define the functions of the midsleauthorities and to leave the rest to the

central authority, as in Canada.
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The third is to define the functions of both thatcal and the middle-tier authority and then
to compile still another list of functions whichthaauthorities decided about as in India.

The first method is used to limit the powers of teatral authority, to give the individual
states or communities more freedom and to bringihdocalized federal state. The second
method is used to limit the states or communitiesstrengthen the central authority and to
set up a centralized federal State. The third ntetilaces the State in either category and
even brings an end to its federal character, iflisteof matters over which both levels have
authority is extended to such an extent that theneo terrain over which a single level

remains autonomous.

After having seen the above preliminary enquired &ith the help of them let as proceed
into the salient features of FDRE Constitution.
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Part Il: FDRE Constitution: Vertical and Horizontal Division of Power
HPR

Chapter |
Form and Scope of Distribution of Power%’

Basic Features

By forms of division of legislative power we ardawing to the ways in which these powers
are constitutionally allocated between the fedgoadlernment and the states, while the scope
of legislative powers refers to the areas and amobjurisdiction assigned to each order of
government. In other words, with the latter we refe the substance of power allocated,

while with the former we refer to the techniqueatibcation.

Despite specific variations among the federatidhsye are some common features one
observes in the forms of distribution of legislatipowers between the federal government
and the state. The constitutional allocation ofdiegjve power is defined on the basis of
three categories; namely, exclusive powers (off¢deral government and/or of the states),

concurrent powers and reserve power.
Section I: Exclusive Powers

In general, this refers to the powers to be disted in federal systems falling to one of two
main categories: exclusive powers and non-exclugige/ers. Traditionally the use of
exclusive powers refers to the powers for which théeral constitution has created a
monopoly, which either is in the hands of the fatien or of the states. In theory the
exercise of such an exclusive power as describéaeiiederal constitution is left entirely to
the entity to which it has been attributed. Lookatgederal level, there are certain functions

of government, which in a federation are and ouglte exclusively with in the power of the

%2 Abridge from Assefa, op.cit, note no. 42, pp. 333.
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federal government; such functions by their veryurea cover the entire territory of the

federation and apply equally to all member statesditizens.

According to K.C. Whear& the existence of exclusive power is crucial toedefation.
“There must be some matter, even if only one mattgich comes under the exclusive
control of the federation and likewise under thetesbecause shared power can in the end be
absorbed, at least potentially, into the exclugiseto the extent that the federal government
chooses to regulate it.Generally speaking, defense powers, foreign teakforeign affairs

have been the domains of the federal government.

According to American federal tradition and theenpiretation given by the Supreme Court,
the federal government cannot claim power not atted to it by the Constitution. According
to Laurence Trib¥ “an act of congress is invalid unless it is affirmaly authorized under
the Constitution while states’ actions in contraste valid as a matter of federal
Constitutional Law, unless prohibited explicitly iomplicitly by the Constitution. This is what

is known as the doctrine of enumerated powers”.

The Ethiopian Constitution in general follows thenitdd States’ and Swiss’ forms of
distribution of powers. According to Article 50(2)e federal government and the states shall
have legislative, executive and judicial powers. Wave earlier noted the point that the
Ethiopian federal system appears to reflect sonpecis of coming together as well as
holding together. Although it is a fact that nont tbe constituent states existed as
autonomous entity, owing to the aggregate naturineffederation, the federal government
appears to be one with enumerated and limited powaed the federation is based on the
accommodation of diversity within the various Efhian Nations, Nationalities and Peoples
existent at the time of ratification by the Congtitit Assembly.

It is the states that hold residual powers as p#cla 52(1), excepting the power of taxation,
for undesignated powers of taxation are as perclar®9 left to the determination of HPR
and HoF. Thus Article 99 should logically be trehtes an exception to Article 52(1). The

%3 d., as cited by Assefa, K.C. Wheare, Modern Qartgins, (Oxford Univ. Press, London 1956)., p.

% 1d., as cited by Assefa, p.
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Constitution also comprises a brief account of sa@tade powers under Article 52(2) in
addition to reserve power, which should only beearatbod as illustrations of the powers

bestowed to states in general terms, as referradee; i.e. Article 51(1).

It is worth noting that the powers granted to theéefral government are not limited to the list
under Article 51. It might appear that by virtue thie reserve clause, any power not
mentioned under article 51 belongs to the statgsother provisions of the Constitution also
indicate additional powers entrusted to the fedgoalernment .as can be gathered from the
Minutes of the Constitutional Assembly. In generappears that Article 51 was intended to
cover a whole list of powers conferred on the fatlgovernment, while others were meant to
allocate these lists of power to each federal depants of the federal government and other
bodies akin to it like that of the Office of theeBident. Yet, what appeared as final product
did not reflect this intention, for we find poweseem to be additional; i.e. under Article 55,
74 and 77, for instance. Some of the exclusiver@gmwers not mentioned under Article 51
but indicated elsewhere, include the power to eladdr, commercial, penal code, approval
of federal appointments submitted by the executaed the establishment of federal
institutions. Article 51 has therefore failed shatft incorporating all powers that the
Constitutional Assembly sought to have endowec#&féderal government. So the reserve
power of the states only applies after discounttigpower of the federal government

distributed throughout the Constitution.

It is also worth noting that the Ethiopian Congtdn provides neither for the ‘necessary and

proper’ clause nor for any express comprehensst@tishared powers.

The Constitution empowers the federal governmentféomulate and implement the
country’s policies, strategies and plans in respedt overall economic, social and
development matters. .. Establish and implemenbmait standards and basic policy criteria
for public health, education, science and technpldg One may state that this is perhaps
more than the ‘necessary and proper’ clause fgraihts the federal government with wide
powers on economic, social, health and educatipedcs. This express coverage looks as
those economic and social issues that were fededatluring the 1930’s in the United States.
There is no doubt that these powers cover the bllkoncurrent power on a vast field of

social and economic affairs as stated in otherrédaims. However it is also possible to argue
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with equal force that if one follows the terms @lys the powers of the federal government
even in these vital areas do not seem exhausthe.sdme Constitution also empowers the
states, among other thing$p formulate and execute economic, social and teraent

policies, strategies and plans for the stat€éhe big question is to draw the borderline
between the two, but certainly there is no douhbt this makes most of the policy-making

areas concurrent.

Despite the whole range of variation among the rigitns, a common pattern of sorts
emerges. The general principle, on which allocatdrresponsibilities has usually been
based is the vague concept that matters of natiomabrtance should be reserved to the
federal government, while matters of regional imt@oce should devolve to the states. But
the principle does not tell us much about the djscof what powers should go to the
federal government and which one to the stateddBgsit has not been possible to avoid the
provision of a wide range of shared powers. Whaf igational or of local importance cannot

be decided on argriori basis and federal Constitutions show variatiorthisregard.

Broadly speaking, the exclusive federal power ideki defense, foreign affairs,
immigration, major taxation powers, currency antceign exchange, foreign and interstate
trade, maritime shipping, inter-regional communomat postage and matters physically
transcending state boundaries such as high-waysposh services and key aspects of
economic activities, for which uniform regulatioa deemed important. Some of these
powers are justified on the ground that it wouldameunnecessary multiplication of
authority, creation of inconsistent directives aneiating chances of friction.

The field of defense is considered mostly an exeodlg federal power. It is the essence of
federalism to accommodate diversity but war-likewmstances require centralized power to
discharge effectively. Besides, the history of olféederations indicates that one of the
reasons to join the federations was to have a commefense. Furthermore, the

centralization of defense is supposed to back dareglations. For these reasons the control
of armed forces, control of land, naval and aircés; were not only believed to reinforce
political influence in international politic butsd to minimize armed conflicts Yet while

maintaining the basic principle that defense resd@ueral, the states have in many cases
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been involved one way or another with at leastpiblice force of their own for maintaining

law and order within their respective territories.

Traditionally it is the need for centralization fafreign powers in the hands of the federal
government that among other things was the drifonge among older federation in their bid
to transform themselves from a confederation tedeifal polity. In fact, one of the reasons
for establishing a federation was the need for iiaahforeign policy. As a result, in many

cases foreign relations are the exclusive domainshe® federal government. In some
federations, however, the states have obtainedalorepresentation in international forum,

particularly when the matter concerns the inteoéste states.

Despite the whole range of variation among the rigitns, a common pattern of sorts
emerges. The general principle, on which allocatbrresponsibilities has, usually, been
based in the vague concept that matters of natiomabrtance should be reserved to the
federal government, while matters of regional int@oce should devolve to the states. But
the principle does not tell us much about the dscof what powers should go to the
federal government and which one to the stateddBgsit has not been possible to avoid the
provision of a wide range of shared powers. What isational or of local importance cannot

be decided on argriori basis and federal Constitutions show variatiorthisregard.

Broadly speaking, the exclusive federal power ideki defense, foreign affairs,
immigration, major taxation powers, currency antceign exchange, foreign and interstate
trade, maritime shipping, inter-regional communmat postage and matters physically
transcending state boundaries such as high-waysposn services and key aspects of
economic activities, for which uniform regulatioa deemed important. Some of these
powers are justified on the ground that it wouldameunnecessary multiplication of

authority, creation of inconsistent directives aneiating chances of friction.
The other two aspects of power distribution in fatlesystems are shared powers and

concurrent powers, of which the most important espé power allocation is that of shared

legislative power. The following tries to shed ligb this kind of power allocation.
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Section II: Shared Legislative Power¥

Although the constitutional division of power betmethe federal government and the state
is the central point in federations, we find, hoe\that the dividing line between the two
powers is never clear. There are deliberate ane: sonmtentional overlaps in the division of
power. Shared powers represent the meeting pointheftwo levels of governments,
otherwise considered exercising exclusive shardsdgral and state powers. These powers
refer to that category of powers in which both fisderation and the states exercise at some
point at least part of the power. Experience hasvshthat there are certain matters which
cannot be allocated exclusively either to the faldgovernment or the states. It may be
desirable that the states should legislate on smwters but it is also necessary that the
federal government should also legislate to enéble some cases to secure uniformity
across the nation. Another reason for having shaeders is the fact that the federal
government may need to guide and encourage stiddseand more importantly some
measure taken by the states may have spill-overctsffand for this reason the federal

government may need to intervene.

Shared powers as well avoid the necessity of eratingrcomplicated minute subdivisions
of individual functions to be assigned exclusivetyone area of government or the other,
thus serving as a flexible channel for adjustmentaw circumstances. They are introduced
in recognition of the inevitability of overlaps pirisdiction between the federal government
and the states. Because the regime of shared pasversavoidable, federal constitutions
often provide mechanisms of handling conflict sitwas between the federal government
and states. Because shared powers assume an ogtillegislative functions, in case of
conflict it is often stated federal law whether s before or after wards should to the extent

of the inconsistency prevail.

% 1d., pp. 301ff.
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In terms of the field of coverage it can be stdismhdly that for the most part the social and
economic spheres fall into this category. Econoatfairs (that include regulation of trade
and commerce, industries and labor and economimplg) raise issues because both levels
of government have a lot of vested interest inéhgsheres of activities. It is for instance
rarely possible to demarcate the line between taamdecommerce which is interstate and that
which is intra-state. On the one hand there arenthda be conflicts of economics interests
between states specializing in different productd the fear that measures taken by the
federal government integrating the national economight undermine the cultural
distinctiveness of the diverse societies. Besideshe economic sphere states are often
concerned to ensure the economic interests. Thessoms call for state control of these
spheres. On the other hand there is the need faragtee to free trade and economic
development and in developing countries thereaaitige for rapid economic growth through
active federal participation. These provide thesoaa for federal government’s involvement
in these fields.

Social services cover education, health protectind welfare of citizens, insurance, and
assistance for old age, unemployment, accident,vemtter's compensation. There are a
number of arguments in favor of state governmeimsgblvement. Regional governments
often have the primary constitutional responsiilithe personal nature of the service, the
need to adapt them to local circumstances and these relation to other aspects of local
government urge for state power. However, extenfaderal financial assistance has often
been necessary because of program costs and bechdlse pressure for federal wide
standards of service to the citizen. Besides, grestale of research and specialization is
possible at federal level.

As a result these two fields (economic policy andia affairs) show extensive activity at

both levels of government. Experience so far ine&dhat one can distinguish at least two

types of shared powers: concurrent power and fraar& powers.
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Framework of Power®

When framework legislation has been prescribedHerexercise of a power, a special type
of shared power exists that, in principle, grahis tederal government the competence to
issue general legislation in a specific policydieThis federal legislation is subject to strict
conditions because it has to leave substantial fooitihe states to issue their own legislation
within the limits set by the federation.

The federal government may use framework legisiatitoregulate federation wide standards
while leaving the states room to legislate the ittetand to deliver the services in a manner
adaptable to local situations. The states undsraaiegory of powers are allowed to fill in
the gaps with more detailed laws. Unlike the corenir powers in which the federal
government has the potential competence to abatbral frame-work legislation indicates
an interesting compromise that requires significalecentralization of policy-making
authority without sacrificing uniformity where it ineeds. Especially in the social services
the federal government may legislate to secure sichaational uniformity and to guide
regional legislation while leaving the states wifb initiative for details and for adaptation to

local circumstance.

Framework powers not only preserve the right of dtetes to legislate but also positively
presuppose future state legislation. Federal gorvemt may not in principle exhaust the
subject.

Although it has traditionally been argued that tgmiopian Constitution has no shared
powers except in the area of taxation, it is ctlat it provides some provisions dealing with
frame work powers. By virtue of Article 55(6) thé®R is empowered to enact Civil Laws,
which the HoF deem&necessary to establish and sustain one econommnuonity” In
principle by virtue of Article 52, Civil Law is a atter reserved to the states. However, as a
matter of exception the federal government may teciag laws when the HoF states that it
is necessary to enact such laws to establish astdistone economic community. This is a

clear departure from the general clause under lart2(1). The last clause states that

% 1d., pp. 303ff.
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whatever is not expressly given to the federal guwent alone or concurrently with states
remains with the states. But here the approachhestever is not expressly given from the
Civil Law to the federal government is not neceisgavith the state. It points out that federal

government may legislate even in areas of Civil Law

It appears that like its German counterpart, if tederal government through the HoF
decides that uniformity in some fields of Civil Lashould be achieved in light of the
potential and actual variation among states in seofculture, religion and tradition, which
may have a bearing on the rights of children, woimeaven inheritance, then the HPR may
be compelled to enact such laws. According to thei@BLaw in German the conditions for
enacting concurrent and framework powers & establish equal living conditions
throughout the federal territory or the maintenarafdegal or economic unity"There is no
doubt that a comparison of the two hints at thedlaasw provision granting wider powers to
the federal government. The responsibility of dghmg equal living conditions or the
maintenance of legal unity taken in light of thetfthat under Article 74 of the Basic Law
most parts of Civil Law, Criminal Law and the prdaees is concurrent ones leaves wide

powers to the federal government.

On the other hand, in Ethiopia Civil Law is theidesil power of the states and in the context
of the ethno-linguistic and religious diversity kit which the federation operates, the
reasons for some level of uniformity remains conipgl However, this attempt has to be
considered in light of the sensitivity to accommiedthe diverse nationalities in Ethiopia.
Yet this clause is potentially a key provision fpraranteeing uniformity in some fields of
Civil Law. The above view has been expressly exgednby the Justice and Legal System
Research Institute in its bid to convince the HoBitect HPR to enact a nationwide Notaries
Act, which, among others, aimed at regulating agerauthentication, registration of
contracts concerting immovable, some movables, shihare certificates, registration of
contracts of marriage, lease contracts, registrattb Memoranda of Association and
authentication of documents made by embassies @dbraaued that these are vital
instruments that may affect freedom of trade anghroerce if states are allowed to issue

different laws. Consequently the federal governnesued the law.
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The situation on educatibhis illustrative here, in theory, higher educatisna federal
matter, while elementary and high school educatals within the federal government.
However, one has to look into policy documentsesishy the federal government. In one of
these documents the federal government has issued; aetailed policy directive covering
the whole range of education from elementary tovensity level. How is one then to
reconcile the formal dichotomy of powers that appéa the different Proclamations on the
one hand and the federal policies on the other?dBaoald note that these policy documents
originate from the party leadership, they are tlecussed and approved by party meetings
and issued as official documents through the Fédéiraster of Information. In theory the
policies are issued with a view to creating unifiiynand building consensus and the states
are allowed to adapt these policies taking intooant their own specific circumstances. It
remains to be seen whether practice leaves tresstabugh room for adoption.

The provision that empowers the states to legistatestate civil servants is also far from
being exclusively a state matter. At first sighgppears there are two entirely separate laws:
a federal law governing the federal employees datk daw regulation for the state civil
servantsYet the federal Constitution does not leave it ¢hén the implementation of state
laws concerning the state’s civil service, theestatrequired to approximate national/federal
standards. Besides, if one looks at the policissed by the federal government, the formal
distinction and duality of authority stipulated the Constitution becomes blurred. In the
document there are standards that the federal gmest clearly spelt out as applicable to

civil servants nationwide

Another area of relevance in the field of framewtsgislation refers to land law. Articles
52(2d), 55(2a), and 52(5) stipulate in theory pafrglowers between the federal government
and the states. Both entities are given differapieats of the same subject matter. Federal
government, by virtue of Article 51(5) is empowertedenact laws for the utilization and
conservation of land, while the states are empaivéweadminister land and other natural
resources in accordance with federal laws 52(2)héwory, it appears legislation is a federal
matter while the administration of land and natuweslources belongs to the states. However,

constitutional practice differs from theory.

5 |bid.
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In the case of Biyadglegn Mefésand et al vs the Amhara Regional State, the agtc
requested the CCI to declare that the state’s landand regulations issued subsequently to
implement the laws contravene the Federal Constitudn the ground that it is the power of
the federal government, not the state’s governntergnact comprehensive land legislation,
and as a result, the state law is unconstitutidhalvever, through another development, the
HPR has enacted Proclamation 89/1997128 that atgmithat the regional government may
proclaim laws on rural land and lays the generamiwork for themFurthermore, this
means that the federal law retroactively endorsate daws that were enacted before its
promulgation as the law in question was enactear poi the Federal Proclamation. The CCI
ruled that the law is constitutional by stating th#owing two grounds: as it is part of the
residual power of the states and also becausesitblean retroactively endorsed by the

Federal Proclamation.

One may raise interesting issues here. Can ther&ddéarliament confer this kind of power
on itself? Why should the Federal Parliament retigely endorse the state law if it falls
within the power of the states? More interestinglfhe HPR finds out that the states lack
such power; could such law be saved by retroacémdorsement? Because such an
arrangement can easily be manipulated to distuwelfdhmal division without going through

the amendment process.

A similar issue in India has been addressed asvigif: “when the states lack legislative
competence with respect to a subject matter, Paeiat will have such competence. At times
when a state law is declared invalid because oElative incompetence, Parliament comes
to the rescue of the state law by way of validatirgsame.”

Here the principle is that Parliament cannot mepalgs an act saying that such a state act is
hereby declared valid. This amounts to delegatidegislative power to the state legislature
on a topic which the Constitution has kept outsitd¢e jurisdiction and this Parliament is not
competent to do that. It is for the Constitutiord arot Parliament to confer competence on

state legislature.

%8 |bid.
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It seems that when the HPR decided to retroactigatjorse the state law, it had doubts on
its constitutionality. Yet in line with the defimoin of concurrent power it became possible to
somehow construe that the state law is valid ezéniiere enacted prior to the federal law.
After all it is usually the case that federal la@nmes at a later stage when there is a need for

securing uniformity among diverse state practices.

Section Ill: Concurrent Powers’®

As one category of shared powers, concurrent powefes to powers attributed to both
entities. However, one of the entities — oftennaes, the states — are allowed to exercise this
power until the federal government steps in todied¢ on such powers. The states continue
to regulate in some fields until the former occspile field and the part of the concurrent
power which has not yet been occupied by the fédergernment, may still remain confined
within the states. Concurrent powers provide ameld of flexibility in the distribution of
power enabling the federal government to postpbmeeeikercise of potential authority in a
particular field until it becomes a matter of femleimportance. They enable both
governments to exercise their respective powersr#pg on whether the matter remains of

regional or of national importance.

In Ethiopia, the general thinking about shared pswes been that Article 52(1), which,
among other things, statésll powers not given expressly to the federal goweent alone
or concurrently to the federal government and tages...” is without much significance, as

the Constitution nowhere indicates such concumenters, excepting tax-matters.

However, it is still possible to argue that everother non-tax-matters there are concurrent
powers. The Constitution has in one way or anothade mention of concurrent powers,
albeit not explicitly. Nonetheless, it is only tlitae framers have not expressly made it so as
suggested by Article 52(1). Yet, one may arriveaatumber of concurrent powers if on

follows the following approaches, for instance.

0 pid.
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lllustrations:

Article 51(1) provides thdftlhe Federal Government] shall protect and defetite

Constitution.”

From this proposition one may arrive at the follogvconclusions, namely:
a) Each and every state shall protect and defendnits respective Constitution.
b) Jointly and severally, states shall protect anémi@the FDRE Constitution.
c) The Federal Government shall also be responsibte pfotecting and

defending the respective Constitutions of eachewmaly state.

Here, aren’t (b) and (c) concurrent powers?

As already noted, federal practice indicates thelear demarcation of powers between the
federal government and states is difficult. One fath some examples of such powers. First
it is stated;it [HOPR] shall enact a penal code”’But, here also, the states may enact penal
laws too on matters that are not specifically cedeby the federal penal legislation. It
appears that this is more of a concurrent thanllpha framework power; because a state
may enact only if the Federal Criminal Code dodsexbaust the list of offences. Potentially
the Federal Parliament may, by virtue of Articld®5exhaust the field leaving no room for
the states. But states do often include specifienaes not covered by the Federal Penal

Code in every piece of legislation; which shall hetan actual exercise of power.

Section IV: Residual Power§!

Residual powers represent those powers not listgaaudly listed by the Constitution and
assigned to either unit of government. Federal @oitisns must provide rules on how to
deal with changes in the distribution of powersas=n the federal government and the states
and must govern whom to entrust with new respolitsgsi that have come about because of
changes in new circumstances. This is crucial sauch an approach settles tensions
between those who urge for greater centralizatiwhthose who may urge for greater state

power.

" bid.
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The United States, Switzerland, Germany, and EthiofConstitutions have preferred to
leave residual powers with the states while indnslich powers belong to the center. The
importance of residual powers is very much relatedthe scope of exclusive powers
conferred upon the other units of government. Tbatpis that the greater the list of

enumerated powers, the less significant the rekmhwaers will be.

In drafting a Constitution the best technique oae advise is that depending on the policy,
to leave residual powers to either the statehefdderal, to start from one of them and then
keep quite. To go any further will create roomdoerlapping, loopholes, areas of conflict.

To illustrate, take a coin. If one tries to chaeaize the coin by explaining both sides of the
coin, the sedge of the coin remains unexplainedhénsame manner, the matters falling
between the federal and the states lists will rammieas of contention. Against this
proposition some might argue that it would be dttemake these abundantly clear. In the
eyes of the Developer, it rather would mean to makgters abundantly vague. That is the
problem with Articles 52(1) and (2). It would halveen better to leave Article 52 with what
Sub-article (1) states. The enumeration made uthdesame Article that is Sub-article (2),
has taken matters from better to bad, if not frad to worse. To save the apparent or real
inconsistencies, it would be better to see the emations under Sub-article (2) as being a

mere illustration of principle stated under Subeget(1) of the same Atrticle.

Question that matter

1. Of interest in the Ethiopian federal system is thet that some state governments
have chosen to follow the Latin alphabet in edaecats well as in printed media
while other states have continued to useShbianalphabets. The question then is
how far can the states differ in this crucial amedight of the fact that the federal
government has the power testablish uniform standards of measurement and

calendar.”?
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Proposition

Except in these and in the amendment of the Catistit, which can hardly be considered to
be of legislative function, the HPR is the sole ighest law-making authority of the federal
government; and as such it has the following powethe law making area. According to
Article 55(2),
“[c]onsistent with the provision of sub-Article ¥ this Article, the House of
Peoples Representatives shall enact specific lamtb@following matters:
(a) Utilization of land and other natural resources, w¥ers and lakes
crossing the boundaries of the national territofjatisdiction or linking two
or more States;
(b) Inter-State commerce and foreign trade;
(c) Air, rail, water and sea transport, major roads King two or more
States, postal and telecommunication services;
(d) Enforcement of the political rights establishedthg Constitution and
electoral laws and procedures;
(e) Nationality, immigration, passport, exit from anatiy into the country,
the rights of refugees and asylum;
() Uniform standards of measurement and calendar;
(g) Patents and copyrights;

(h) The possession and bearing of arms.”

One other problem that has to be raised in relabofair representation. Here, some argue
that fairness can be achieved by taking into accoegional interests in the composition of
the federal cabinet, by effecting executive levebmeration and/or by introduction of

proportionality in elections. But, these are naitl®nstitutionally guaranteed, nor are
reliable.

As King states,
“..[tlhe conventional reason for diminishing thegtee of unequal legislative
representatiorbetween regions is, of course, to render the votéise citizens
across regions more equal. But in the end thergnply a conflict between

making regions more equal, or making all citizensrenequal. In any event,
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inequality of regional representation in the uppeuses of federal legislature
is only a compromise. ... In a federation, viewedaaparticular type of

democracy, it is distinctive that representationr@gions is in some manner
entrenched. Federations incorporate necessarily amthvoidably some

degree of inequality between the citizens of tiereént regions.”

Section V: Fiscal Federalism: A General Descriptioff

The design and implementation of an effective systé fiscal federalism is vital to the
success of a federal system, of course, in a fedgrstem, when several layers of
government are established to exercise their poammidunctions in the same territory, there
is logically a question concerning the allocatiamoag them of public tasks and their
financing. This requires a constitutional distribuat of tasks (expenditure responsibilities)
and revenue sources. But the constitutional digioh of revenue sources normally results
in a different financial capacity between the regioln short, some regions could be richer
than others. However, federalism should not fumctio wards making rich regions richer
and poor regions poorer. Therefore, it should mle\a mechanism that can adjust the fiscal
imbalances between the individual regional govemsieand between the federal and
regional governments. On the whole the distributtbrtasks and revenue sources between
the central and regional governments with the comi@mt financial adjustment through

revenue transfers is the major concern of fiscdgrfalism.

In brief, the literature on fiscal federalism enquasses: principles of fiscal relations between
central and sub national levels of government ihahe command over resources by the
various levels of government and the direction aizeé of inter governmental fiscal flows.

This includes the divisions of tax powers and tleans through which resources are adjusted

to match expenditure responsibilities for central aub national levels of government.

2 Solomon Nigussie, Fiscal Federalism in the EffainfEthnic based Federalistitrecht Institute,
Netherlands, (Wolf Legal Publishers, 2008).
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Generally, the study of fiscal federalism focuses the allocation of expenditure
responsibilities, revenue raising powers and amjgsvertical and horizontal imbalances

through intergovernmental fiscal transfers.

The first one, allocation of expenditure responiiés, deals with the issue as to which
functions should be carried out and by which lefeljovernment. From the economic point
of view, sever economists strongly argued for fistacentralization on the grounds of
efficiency, of manageability, of autonomy and ofcaantability. But Wallace Oat’d
decentralization theorem seems to have set a sthrlecording to this theorem,

“each public service should be provided by the gdiction having control

over the minimum geographic area that would intémeathe benefits and

cost of such provision. Those public services phavide benefits over a wide

area, e.g. national defense and international a#faishould be the

responsibilities of the national government, whitese that provide very

localized benefits, e.g. schools, waste disposak protection, road

maintenance to be provided by local governments.”

In any case, the expenditure requirement of eaetl l&f government is dependent on the
responsibilities devolved. Legally speaking, theéam de determined by the constitutional
structure which deals with the legislative and adstiative jurisdictions of each order of

government. The analysis of expenditure resporits#si may go beyond economic

considerations and might revolve on political, ab@nd historical considerations that are
entwined with manifestations of diversities in ddeation. This analysis focuses, on the one
hand, on how the allocation of expenditure respmlityi secures states’ autonomy, and, on
the other hand, on how it ensures the freer movewtegoods, labour and services between
and among the states of the federation. The egrfantergovernmental collaboration and the
administration of federal laws in the states, #rthare any, also come into consideration,

here.

The second issue is the allocation of revenuengipower. It is concomitant to basis for

desiring devolved expenditure responsibilities. Renald Watts puts it, it constrains

” |bid.
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governments in exercising their constitutionallysigeed legislative and expenditure
responsibilities. As with the case of distributminrexpenditure responsibilities, there is also a
need for serious consideration of the reasons faclwrevenue sources are retained by the
centre and which should be assigned to the stakess, there are a number of considerations
for arguing for centralizing or decentralizing raue sources by considering criteria of

economic efficiency, equity, need and administeateasibility.

However, as a result of varying degrees of reveaigng powers of the federal and state
governments, vertical and horizontal fiscal imbaks call in turn for corrective
mechanisms. Thus, the third important issue isptoeess of intergovernmental revenue
transfers, which embraces financial flows betwdenféderal and regional governments as a
whole (vertical transfer) and the horizontal distition — between the states. The instruments
used to correct the imbalances should, in gendéi@ale the objective of increasing the
financial capacity of the states to match theiresgiture needs and to narrow down the
revenue capacity disparity of the respective stdthe magnitude and direction of revenue
transfer depends on the method of measuring tlaadial disparity between the regions, the
mechanism employed to address national, local esterin the various states of the

federation; including addressing income dispargywzen different levels of society.

Through division of expenditure and revenue-raisregponsibilities, and fiscal transfer
mechanisms, fiscal federalism addresses two kinfiscamflicts between territorially
recognized units: conflict of interest might aribetween the central and the regional

governments for securing reliable revenue sourctsnatheir respective domain.

Division of Revenue-Raising Powers and Responsiliéis’

In a federal system, powers allocated to governsneould be of two general kinds:

functions and responsibilities to be dischargecdagh government, and means for affecting
these responsibilities. This includes the expemnglitin a wider sense) and the revenue
soliciting aspects of the governments. The revesulieiting aspect, essential, follows the

responsibilities assigned to each level of govemtsby the Constitution.

™ bid.
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As mentioned, division of revenue also influendes operational dynamics of any federal
system. This is because the value of revenue wali¢dfom internal sources determines the
capacity of government. It, as well as, illustraties amount of revenue imbalance existing
between regional state governments. These, in toam influence the adjustment
mechanisms by which imbalances are to be addrabsedgh intergovernmental transfers
and beyond. That is why the study of the finanaigect is one of the most challenging and
an important one in defining their relationshige. irelationship between federal and state

governments and between states.

In addressing the issue of allocation of revenusing powers the main question is how the
taxation power is distributed between the stateseghment and the federal government. A
good system of taxation is an essential prereguisit democracy and good governance. Its
effect on good governance is apparent when sedighh of allocation of expenditure

responsibility, which cannot, apparently, be urmleeh without the necessary means,
appropriate facilities and conditions. Finance, as instrument to ensure the effective
performance of powers and respective responsdsldilocated to each levels of government,

can be of use if these whole conditions can begrtpmnet.

So, speaking in general terms, democracy and goedrgance in any federal system to
function properly must have scientific, consistdntmidable taxation system applicable to

all tiers of government; i.e. central, regionaletand local levels.

General Remarks about Taxatiorf®

As the major financial resource of any governmenachieve its desired objectives can be
accomplished by soliciting tax, devising and effedlyy implementing a proper system is

crucial.

Revenue, as an internal source of financing, camipiemented by the instrumentalities of

taxation. There are also other sources of nongagrues such as fees and changes that may

S |bid.
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have implications for the financial autonomy of @avgrnment and are likewise treated as
taxation powers. These do not create administraiffieulties in their application seen from
the point of view of federalism..

Tax is a burden or charge which is only imposedhH®y legislative power on persons or
property to raise money for public purposes. Tagxacted not on the basis of diregetid
proquorelations. Moreover, the payment of tax cannoinfggosed except by law. Therefore,
developing tax legislation requires proper congitlen; i.e. evaluate whether the newly
devised legislation is in line with the Constituti@and ensures the achievement of set
objectives.

As a major source of raising government revenuejritgplanned, mixed or liberal market-
economic systems plays several additional rolex Jexves as an income distribution
mechanism, which actually is one of the functiofisaogovernment. The government

performs this function by devising fiscal policydasetting taxation mechanisms.

Tax also plays an important role in stabilizing #mnomy. As an essential component of
fiscal policy, tax aims to bring about high emplaymh and acceptable price levels. Usually,
tax bases are classified into direct and indirectaxin persona(individual) and taxn rem

(property). In any tax legislation, defining thex faase of each together with its appropriate

rate, is emphasized.

In developing tax legislation, tax jurisdictions salpe established. There are two principles
in establishing tax jurisdiction. The first is imé with the “territoriality principle” (source
method); i.e. has taxing power on activities caroet within a country and that produce tax
base. A state which employs the second, “persgnatlitciple” (also called the “world wide
income method”), enables it to have the legal rightax its nationals or permanent residents
of other citizenship, irrespective of the place mhthe income is derived. In international
transactions, adopting either of these two primdpihay not suffice, since a conflict may
arise resulting in double taxation. So, internaiaagreements may be called for.
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Some Economists’ Theories Concerning Division of Teas®

Much of discussions on the principles of allocatidriaxation powers have been carried out
by economists in deciding which type of tax canabsigned to which type of government.
The traditional normative view set out by Musgraseumerates the principles which,
according to him, can secure independent autonard\eicient vitalization of resources by
the levels of governments. Thus he proposes:
- Taxes suitable for economic stabilization showddentral; lower level taxes should be
cyclically stable,
- Progressive redistribution of taxes should be eg&ntr
- Personal taxes with progress rates should be ldyetie jurisdictions which are most
capable of implementing that tax on a global basis;
- Lower-level governments should tax bases with losbitity between jurisdictions;
- Tax bases distributed very unequally between jurisohs should be centralized, and
- Benefit taxes and urban charges might be appratyiated at all levels.
Some others, such as Roger Gordon, have analyeegrifciple of tax assignment
based on the theory of “optional taxation’ by tiyito address the problems that may
arise from decentralizing taxation powers. Accogdio him the assignment should be
seen in the light of, the so called, “externaliteffect” that may occur as regards non-
residents when a federal government exercisexjsreliture and taxation autonomy.

Von Hagen further explained the cases of intessflictional tax spillovers.

According to him, this may occur when tax is expdrto other jurisdictions as a result of
buying a product produced and taxed in anothelitgcén order to reduce these externalities
effect, Gordon proposed to identify those taxeag, @mpany tax, which cause such an effect
and assign them to the centre, while addressinfirtaecial costs (revenue which could have
been collected from these taxes) through revenasrgh mechanisms with the units. By

doing so, the objective of decentralizing taxafonver can as well be attained.

The different perspectives appear to have arritesinailar conclusions with respect to the

assignment of specific taxes. As a whole, the gdnapproach is to give the central
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government power over sources that can help tcstréulite income and to stabilize the
economy, whereas those immobile taxes which prlgngmiovide a benefit to the local
government are to be left to the respective stateermments. To be more specific, they
proposed taxes such as corporation income taxe¥Amdo be assigned to centre, whereas
those taxes such as personal income taxes ant gates are to be left to the states. This
classification mainly fits the mobility/immobilitfactors of tax bases. The theories also
proposed that although some are immobile, they nligrassigned to the centre because they
are unevenly distributed between the various statedbe federation and may substantially

result in horizontal inequities (such as tax oruratresources).

The above theoretical guidance seems to focus enp#rspectives of the “economic
efficiency criterion”, but there are also additibcansiderations. Anwar Shah summarizes
the arguments by stating that: National equity merations warrant that progressive
redistribution of taxes should be assigned to @itéeonal government. This assignment limits
the possibility to attract high-income people amd repel low-income ones. The
“administrative feasibility criterion” (lowering eopliance and administration costs), on the
other hand, suggests that taxes should be assigrtee jurisdiction with the best ability to
monitor relevant assessments. The fiscal needemefrue adequacy criterion” suggests that,
to ensure accountability, (defines revenue as tamtke ability to raise revenues from own

sources) should be matched as closely as possibbgpenditure needs.

The main question that follows is whether the pcast of federations do correspond to the
norms propounded by economists. In general, thgrasent of each and every tax may not
conform to the normative theories as suggestedeabdithough federations do demonstrate
some general principles, some may fit within thggastion and others may not. This is
because the actual system of constitutionally digdaxation powers is country-specific due

to evolution of taxation, experiences and politicaltures.
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General Constitutional Methods in Division of Tax Pwers'’

As mentioned earlier, the entire revenue sourcasbeagiven either to the centre or to the

states, or can be divided between them, theortispéaking.

If a Constitution prescribes complete authority roaiéaspects of taxation power to the states
(constituent states), they will be required to $fan part of their revenue to the central
government through the ‘upward revenue sharingig call it ‘reverse revenue sharing’)
system. This option is challenged since it doesfaalitate the principal functions of the
central government, such as income redistributmaugh the tax system, its stabilizing role
and tax harmonization policies. Furthermore, it mmegate reluctance on the part of regional
states to participate in accordance with the fédgoaernment, particularly where there is
considerable economic disparity between the stHtascountry opts for this approach, it will
be forced to embark on extensive negotiation batwhe centre and the states concerning
revenue sharing. Generally, this kind of tax sbhg approach is compatible to a country

having confederal type of organization, rather tfesteral.

If, on the other hand, the entire revenue sourcesetained by the centre, state governments
become fully dependent on revenue transfer meamanighis option challenges the very
principle of devolution of powers and responsil@Btto regional state governments; one of

the prerequisites of federalism.

Therefore, the usual trend followed by most fedeyatems is to divide the revenue sources
between the federal and states governments. Bubftion is not as simple as it appears. As
a general principle, there should be a frameworlvbich each state of a country can levy or
generate its own finance without, thereby, beinganflict with it. In practice, however, the
degree of tax autonomy enjoyed by the state goventsrdemonstrates wide variations. This
can be attributed to the allocation of powers asisaged by varying Constitutions.

Accordingly, three methods can be distinguished.

7 |bid.
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If the federal or state governments have an indégraipower of taxation on particular thing,
business or category of persons, there is saidetarb exclusive taxation power. The
exclusive taxation power may simply follow the gextalivision of legislative powers. That

is, in principle, each level of government can ispall types of taxes upon all revenue
sources the subject-matter of which falls withie toundary of its legislative power. It can
also exist where the right to impose a particulgpetof tax is constitutionally assigned to the
federal government or to the states only, or tdhHetels of government. The exclusive
taxation power can exist in cases where each lefegjovernment is constitutionally

authorized to impose the same type of tax, but widerent subjects.

A concurrent power of taxation in general existemhthe federal government and the state
governments have equal constitutional authorithety the same kind of tax with respect to
the same category of persons, businesses or partitungs. Although, in principle, each
level of government is entitled to exercise the powof taxation independently of the others,
federal Constitutions vary in authorizing concutréaxes to one or the other level of
government. A concurrent tax power is a dominaatuiee of Constitutions of such countries
as the USA, Canada and Switzerland. In principleisia characteristic of the federal
principle that gives utmost regional autonomy otge¢ legislation, administration and the
execution of revenue that accrues from severastaxces. However, in some federal cases,

concurrent power may apply to specified types oésa

Besides, the division of exclusive and concurrentgrs of taxation in a number of countries
demonstrates share-taxes where the taxing powetiseotentre and the states have been
specified on the basis of divisions made on povegrd functions inherent in the taxation
power. The power of taxation can be envisaged &siralle of law-making power, the
administration of tax laws and the right to appraier the levied tax (irrespective of who
administers the law). Thus, one level of governmeraty enact laws, the other may
administer the law of collecting the levied taxasd still others may be entitled to the
proceeds arising from the tax. The Constitutionsederal federal systems exhibit instances

which have been worked out on the basis of thisyalprinciple.

The aim of any federal taxation principle is to leleaeach level of government to be

autonomous on matters assigned to each by the i@iost;, i.e. enable federal and state
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governments become financially secure and each ladertake functions assigned to it by
the Constitution. This being the fact, in practibere can be serious problem in balancing
revenue sources and expenditure needs of the tespstate governments of a federation.
This is because distribution of tax powers betwkeeleral and state governments feature, or
considered to demonstrate competing political egts of centralization and decentralization;
i.e. centripetal and centrifugal trends. Accordinghose who promote diversity advocate a
greater devolution of tax powers to the state gawvents as a reflection of regional
autonomy and local self-rule. On the other hands¢hwho argue in favour of proportional
development and lesser diversities recommend theerration of tax powers at the
federation.

There are several reasons for the latter argunsemte of which are: the problem of tax
administration, tax duplications, macroeconomicsiderations, the uneven distribution of
tax resources and disparity in expenditure perfosaaapacity. For a country like Ethiopia,
which is marked by the asymmetry that exists indakciting ability between the regional
states in light of the existence of heterogeneamsneunity groups, appropriate care should
be taken so as division of tax powers should naeiase the disparity that exists between the
regions. This may be achieved by carefully sortng the types of taxes that are local in
character and, thus can be raised by local govertsnand by allocating sufficient revenue
for the constituent units, while leaving the r@stte centre. This adjustment seeks to balance

the revenue sources and the expenditure needslofesel of government.

Structure of Allocation of Taxation Power in Ethiopia

Division of taxation powers is a principal aspetEthiopia’s Constitution as it is provided
in the legal foundation. The FDRE Constitution das taxation power into three categories,

namely:- a) federal power of taxation, b)state poefetaxation, and c) concurrent power of
taxation.
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The Exclusive Power of Taxation of Federal and Reghal State Government§®

The most important question in the discussion efdkclusive power of taxation is whether
each level of government can determine its ownlagis and tax rates. This raises the
guestion whether a specific tax assigned to thee stiso signifies the power to change tax
rates and to set the tax base? Can the stateddually determine the tax rate, exempt

taxpayers or determine tax relief?

The general approach in revenue assignment doestapoat assigning a specific tax to either
of the levels of government. It ranges from congpl@titonomy to determine both tax rates
and tax bases to short of discretion as regardadh@nistration and collection of taxes. In
most cases, it is argued that states should hav@dtver to determine the tax rate if the

power of taxation is exclusively given to the state

In Ethiopia, the FDRE Constitution declares that federal Government shall levy taxes
and collect duties on sources reserved to it, hadtates, likewise, exercise the same power
with respect to sources that fall under their gidgson. Thus, the two levels of government
exercise their legislative and administrative pawvevithin their respective spheres of
taxation. As a result, the revenue generated flmrréspective sources belongs exclusively
to each level of government. Each level of goveminie bound to respect the powers of the

other.

Thus, the FDRE Constitution does not explicitlyitithe power of the states to alter tax rates
or to influence the tax bases. In Article 100 ityoprovides general “directives on taxation”,

i.e. conditions they must consider prior to exengsheir powers taxation. Both the states
and the federal governments have the obligatioansure that any tax is related to those
revenue sources specified to them by law. Theyldhalso ensure that the tax is determined
with proper consideration and that the tax impasgdhem does not adversely affect their
relationships. If any tax imposed by a state affeictterstate commerce, the central
government intervenes, as this power is reserveddiatral government. This being the case,

in practice, however, tax legislation is unifornnaihghout the country.

® |bid.
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The FDRE Constitution provides exclusive revenugrees under the title “federal power of
taxation” and “state power of taxation”. In genethk division of revenue-raising power in
Ethiopia is mainly structured according to the gatées of taxpayers or particular things
considered as sources of revenue. The exclusivaidoof each level of government is not
the tax base but the tax source. Thus, both Iefet®vernment do and should not levy tax
on the same income, transaction or thing. Custamigglincluding import/export taxes are
exclusively reserved for the centre. The revenugcas assigned by Constitution to the
Federal Government, thus, are import/export taxesme tax, sales and excise tax, property
taxes and charges and fees.

Concurrent Power of Taxation’®

It is appropriate to begin by elucidating the cgtaef “concurrent power”. Conventionally,
concurrency of power signifies that the centre a as each state has the right to enact laws
concerning the subject-matter under its jurisdictidhis occurs when a general power of
taxation is conferred on each jurisdiction, white tactual assignment of particular taxes is
left to each jurisdiction to be sorted out in preet This system follows the general division
of legislative power including the division of bband general tax powers between the

federal government and the states.

When the FDRE Constitution came into force, sevisales arose regarding the exercise of
the concurrent power of taxation. Article 98 of t@enstitution states that regional states
shall jointly levy and collect revenue. The maisus raised was: How can both the centre
and states jointly levy and collect taxes at thmesaime? Is it similar to the concept of
concurrent power of legislation? Would it enableleatate to enact its own tax law on
sources listed under concurrent taxation? Do alestbenefit from these taxes irrespective of
the place where the sources of the tax are located?

The power of taxation comprises of two specific posv the power to set a tax rate and the

power to collect the tax paid. The Federal Govemtnaed the states exercise independent

jd.
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powers to determine the rate and to collect theptad in areas exclusively assigned to each
level of government. If we pursue this principlec@ncurrent power of taxation likewise
presupposes the determination of the rate andotiolfeof taxes to be decided independently
by the Federal Government and the state concefiifesl.could have led to tax competition
between the two; the main issue is which law pteYaiAs the Constitution does not
explicitly express that the federal law is supremaer that of the regional states, even in the
case of concurrent legislation, it should be rasedn issue for constitutional adjudication.
On the other hand, the literal interpretation oé throvision (Article 98)“the federal
government and the states shall jointly levy anitecti would mean that legislation would
be enacted by a joint meeting/agreement of ther&dend state legislatures. Meaning,
agreements would be reached with each regiona ataiording to the specific circumstance
of the regional state concerned. For instance,egif$p type of mining operation may be
found in one region, if the case falls within thencurrent power of federal and state
governments. Wouldn’'t such a case by case negwtjatigreement ... approach lead to
adoption of different tax rates on identical busmeractices? Likewise, as long as the same
tax source is subject of both levels of governmestbse cooperation and adequate

information exchange should be in place so as ¢adaax evasion.

Taxes imposed upon mobile companies working in reéveegions, diverse economic
activities ... all can involve a multitude of facddrom different jurisdictions. That is, factors
of production (capital, labour, land) may be usexnnf several states and products and sales
are going back to these and other regional statesuch cases, power of taxation seems

appropriate if assigned to the centfe.

According to Article 98(2) of the Ethiopian Constibn “the profits of companies and
dividends due to shareholders’ are sources of coeati taxes.” The English version of this
Article only specifically refers to revenue fromngpany profit tax and tax on dividends due
to shareholders. The Amharic version, howeveruihet sales tax; as the latter prevails over
the former version it is consistent with the preetiExcise tax is not mentioned in both

versions, but is actually levied on products orghke of companies. The exclusion of excise
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taxes seems to be “a slip of pen” as there cam@amny reason to exclude the imposition of

excise taxes on some products locally producedldrtsy private companies.

The allocation of company tax is basically seemmfrine mobility factor of the economic

activities of the companies. Usually they operatenore than one state. But in Ethiopia, it is
not mobility that primarily distinguishes this igswRather it is the type of the enterprise that
matters, irrespective of its mobility. Except failes proprietorship, private enterprises such
as a partnership and private limited companies tared by the Federal Government.

However, if these companies are not engaged imbsses, in several regions (say in the
case of a laundry or a beauty salon), allocatiegntto the Federal Government serves little
or no purpose. Thus, it is prudent to assign suobtskof businesses to the regional states
although they might be registered as a PLC sean the perspective of augmenting states’

tax capacity.

In most federal systems disparities concerningfideal capacities of states can arise from
their wealth in natural resources. Tax on natuesources is therefore not exclusively
reserved to the states, because it may aggravatgapb between resource-rich and poor
states. Thus, Federal Governments deal unequaibdistn of natural resources through
mechanisms of transfer of revenue. In Ethiopia, tesues concerning equitable distribution
of revenue mechanisms of transfer of revenue g&teraom natural resources might
become a challenging factor when it plays a sigaift role in the national economy, if not
properly clarified and addressed.

In Ethiopia, revenue from incomes generated fromgeacale mining such as gold,
petroleum, gas, etc.., and the mechanisms by whbigdities collected from these operations
are transferred from the coffer of the Federal Gowent to that of the corresponding
regional state. Thus, the administration of them®mes and royalties generated from such
operations in useful, accountable and transpareainers could be a challenging task.
Mining operations of these kinds are qualified aagé-scale, while small-scale, low-income
generating operations are left to the regionakstate. land rentals and income taxes of the
latter ones are left to the states, as these Iheee designated as mining activities of small-

scale by the Minister of Mines and Energy, whorititeed to do so.
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Residual Taxe&!

Article 99 of the Ethiopian Constitution readthe house of Federation and the House of
Peoples’ Representatives shall, in a joint sesgietermine by a two-thirds majority vote on
the exercise of powers of taxation which have resnbspecifically provided for in the
Constitution”. An interesting aspect of this provision is theidigion it creates with residual
power of legislation. As per Article 52 of the Candion, all powers not exclusively given
to the Federal Government alone or concurrently wie states are reserved for the states.
The former provision is specific to taxation whiles latter refers to all powers and functions
of both levels of governments. Therefore, it implibat states necessarily have a residual
power concerning matters other than taxation. Wathard to exercising residual tax, either
level of government can only acquire the poweraghtion after a decision is reached by the

joint meeting of the two Houses of Federation.

It has to be noted that the joint session of botiudés is to determine which level of
government can exercise the power of taxation. Tloastitution allocates independent
powers of taxation to the states and the centre, tames shared by both levels of
governments. The joint session, therefore, detexsthe residual tax to be shared by both
levels of governments or to be assigned to eithéihem. Therefore, one can argue that the

power over residual taxes is not linked to resighoaters of legislation.

But the most significant factor concerning the @b residual power of taxation is the
system which the Constitution follows in dividingxation powers. It does not only allocate
the type of taxes. The type of taxes is allocatectiation to the taxpayer or in relation to the
object upon which a tax is to be imposed. For exanmpis not income tax in general that is
given to the centre, rather income from employekeshe Federal Government or from
enterprises owned by the same. Income from buspredi$s of rail and air transport goes to
the centre, while profit from state enterprises syt@ the states. Thus, if the sources of
income or the payer of income tax is not foundhia taxation powers of either government,

an issue of residual tax could arise.
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Sometimes the issue of residual taxes may aride n@gard to the problem in demarcating
the precise scope of the constitutionally assigi@adpowers. For example, Article 97(6)
mentions the power of a stat® levy and collect taxes on income derived fronvate

houses and other properties within a state”

The concurrent power of taxation, as it origindis appeared in the Constitution, could lead
to inter-jurisdictional competition (centre-state,state-state) or conflicts concerning a better
control of taxes. It might as well create a seriausonvenience to taxpayers, a greater
possibility of tax evasion and inefficient admimngdton which may have dire consequence
upon the limited revenue source of the countryfdar of ensuing controversies, some
countries that do not have a well developed taxiadtnation system avoid complicated

approaches and rather prefer to leave the sulgjebetcentral government.

Questions that matter

1. Do you differentiate between and among
a) Concurrent,
b) Joint, and
c) Shared taxation powers.

2. Wouldn't concurrent power create conflict betweereddral and state
administration/jurisdiction?

3. Tax legislatures have at least three pillars: thegy to levy legislation, determining
the tax base, the rate. The power of assessinghangower of collecting. Collection
can be done directly or indirectly (by delegatibnj levying and assessing are crucial
powers of the state or federal governments, asfarelhdividual tax paying persons.
Then in concurrent taxing power

a) Where does the levying power lie? And/or the assggower?

4. What does federal subsidy mean? What are the iafit€€an you conceive a state
subsidizing the Federal Government?

5. What does “transfer” mean in respect of state #bestfederal to state and state to
federal?

6. Can a state raise fund from external sources utigefederal arrangement on its

own?
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7. What does it mean for the state or the federal goeent to enter into agreement
with foreign NGO? What if it's partially owned by fareign NGO? How about
private international persons, physical or juritifica

8. Double taxation on international level is avoidedtieaties. How would you deal

with double taxation and/or tax cascading?

Section VI: Federal and State Relation

Dual versus Executive or Functional Federalism

The notion of intergovernmental relations, exeaifiederalism and co-operative federalism
defines the conditions under which a federal sydiamstions; i.e. whether it is dual versus
executive or it is a functional kind of federalismtergovernmental relation refers to a broad
concept by which the federal and state governmémisract on common programs.
Executive co-operative-federalisms also refershiottvo levels of governments, but differ
from one another in that executive federalism $rieted to cooperation between and among
the executives, while co-operative federalism ergasses both presidential and
parliamentary federations.

Similar to the Constitution of US America, the FDRIBnstitution states théft|he federal
government and the states shall have legislativecuive and judicial powers.” it seems
that both levels of executive organs will have tparallel (not overlapping) functions; i.e.
each implementing that which it is entitled to peni by law. Partly because of this and
partly because the FDRE Constitution assigns rasipowers to the states without making
any reference that states are obliged to execudterdelaws and administer accordingly in
their respective territories, there is an appagaptin enforcing federal laws in the respective
states, this automatically leads the two levelggy@fernment to organize and set-up their
respective executive organs, institutions and aswgigthe other level of government. But
experiences of other federal countries such assSwikich heavily depend on the federal

government for execution of federal laws, have rgadato devise and implement another
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simple mechanism by which state executive orgamfonme duties referred to the federal

government together with thefts.

Whether the federalism under consideration is al dwaexecutive (functional) type,

intergovernmental relations (vertical and horizdnteecome either ‘competitive’ or ‘co-

operative’. Either model might intermittently betmessed in federal systems, which might
signify overwhelming state of condition in the peutar state. Generally speaking,
competitive federalism is an indicator of the fwat it is inherent in the development of
constitutional governance and the federal and daest states compete for one can only
gain power at the expense of the other. Yet, this @asily be remedied by lubricating the
cog and wheels of each joint of power linkages tmpleying such as delegation of power,
co-operating through executive organs, cooperatimgugh party channels, cooperating

through policy making.

In order to make co-operative federalism functioetibrts at all three, executive (policy-
making), law-making and adjudication (interpretationcluded), should be directed, in

particular towards the following points of discussi

Nexus®

Territorial Nexus

In India the power to make a law having extra-terial operation is conferred only on
Parliament and not on the state legislatureghe Ethiopian case — by the Federal State
Council. Hence an Act of the state legislatureit ifjives extra-territorial operation to its
provisions, can successfully be challenged in tbarCC unless the extra-territorial operation

can be sustained on grounds of territorial nexus.

82 Fesseha, Ob.cit., note no. 42, pp. 342-355.

8 Abridged from Mahendra P. Singh, V.N. Shukla’s Ginion of Indig 9" Ed., (Eastern Book Company
Lucknow, India, 1995), pp. 632- 686.
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This means that a state law is not invalid so lasghere is a sufficient nexus or connection
between the state making a law and the subjecemaitiegislation. Broadly speaking and in
other words: although the object to which the |lgwplees may not physically be located
within the territorial limits of the state, yet thstate law will be valid if there exist a
commotion or nexus between the state and that blijees this situation work in Ethiopian

case? How, when, under which circumstan-ces?

Well, state tax legislations have frequently beballenged on the ground of their extra-
territoriality and the Courts have — in determinthg validity of such legislation — applied
“the doctrine of nexus”: If there is a territorinexus or connection between the person
sought to be charged, and the state seeking thitaxthe taxing statute is upheld. But the
connection must be sufficient. Sufficiency of therritorial connection involves a
consideration of two elements, namely:

i) Connection must be real and not illusory , and

i) The liability sought to be imposed must be pertirterthat connection.

For example, in a sale of goods, the goods museoéssity play an important part; for it is

the goods in which as a result of the sale thegatgpvill pass. The presence of the goods at
the date of the agreement for sale in the taxiatggir the production or manufacture of that
state of goods, a property which is eventually pdsss a result of sale, wherever that might
have taken place/might take place, constitutedfecigmt nexus between the taxing state and

the sale.

Sufficiency of nexus:- the most important consideration for invoking tleetine is that the
connection between the state and the subject-nadttae law must be real and not illusory.
Thus, if you are allowed to tax a dog, it must b#hin the territorial limits of your taxable
jurisdiction. You cannot tax it if it is born elsbere and remains there simply because its
mother was with you at some point of time during pleriod of gestation. Equally, after birth
you cannot tax it simply because its tail is cutaid sent back to the fond owner. These
illustrations bring out very clearly the distinatibetween what is real as opposed to what is

only an illusory connection.
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Secondly, the territorial nexus is not sufficiemiass the law selects some formidable fact
which provides some relation or connection with stete and adopts that as the ground for
its interference. If the connection is not the cgafor applying the law to persons or things

outside the state, there is no sufficiency of terial connection.

A validity element of the state law, therefore, tsve a sufficient territorial nexus with the
legislating state, although one cannot lay downpifeeise circumstances or fact situations at
the time when the nexus will be considered sufficié will be fore the court to determine in
each case if the test of sufficiency of nexus isatisfied.

What is the practice in Ethiopia? Do the Ethiopstetes take into consideration this doctrine

in practice?

Though tax statutes are typical examples in the@alase, the doctrine of territorial nexus is
not confined to these statutes alone. The doct@mebe raised in other areas with respect to

which the state has the power to legislate.

Delegated legislation:-A great deal of legislation takes place outside l#ggslature in
government departments, bearing varied nomenclatunées, regulations, bye-laws,
schemes, orders, notification ,etc. There is litie [power with the executive to supplement
the laws made by the legislature. Whatever powerettecutive has in this behalf is derived
from delegation made under specific enactmentss fyipie of activity, namely, the power to
supplement legislations, has been described agatet® or subordinate legislation. In one
sense, delegated legislation means the exercigowér of rule-making delegated to the
executive by the legislature. In the other seniseeans the output of the exercise of that
power; viz, rules, regulations, orders etc... TRpression is used here in both the sense:
where the emphasis is on the limits or constitwioy of the exercise of such power, the
term is used in the first sense; where the emplmasis the out put of concrete rules, the term

is employed in the second sense.
It is a matter of common observation that in regerars there has been an enormous increase

in delegated legislation. The development is tdsahated fact rather a concomitant to the
increased functions of the state.
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The circumstances particularly favouring delegadggiklation are as follows;

A) Parliament is too busy a body. If it devotes itmdiin entering into minor and
subsidiary details and attempts to lay down aksuhbll its time will be taken over by
only a few Acts. The pressure of time preventsi&aent from providing all the
details and, therefore, has to confer on the ekecxutule-making powers to
supplement the Act.

B) Many rules which have to be made to effectuateptiiey of the act are of technical
nature and require the consultation of experts.

C) The need for amplifying the main provisions of sbdegislation to meet unforeseen
contingencies or to facilitate adjustments to neircuenstances arise all too
frequently: and while the parliamentary proces®imes delays, delegated legislation
offers rapid machinery for amendment.

D) In some cases, such as changes in rationing schamm@position of import duty or
exchange control, public interest requires thatpitevisions of the law should not be
known until it comes into operation.

E) An emergency may arise on account of war, insumedtoods, epidemics, economic
depression and the like, against which the exeeutivast have power that may be

used instantly.

It is usual with the American writers to classifelegated legislation as contingent and
subordinate. The legislature cannot delegate igepto make a law; but it can make a law to
delegate a power to determine some fact or stathimjs upon which the law intends to
make its own action depend. Contingent legislat®ulefined as‘a statute that provides

control but specifies that they are to come inttectfonly when a given administrative
authority finds the existence of conditions defimethe statute.”In subordinate legislation,

on the other hand, the process consists of a tizeaey elaboration of rules and regulations.
The distinction between the two types is said tobaeed on the point of discretion. In
contingent or conditional legislation the delegatis of fact finding and in subordinate
legislation it is of discretion; i.e. the delegatampletes the legislation by supplying details

with in the limits prescribed by the statute.

Limits:- is that, essential powers of legislation cannotiblegated. The essential legislative

power consists of the determination or choice @& kbgislative policy and of formally
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enacting that policy into a binding rule of conduthe legislature, therefore, may not
delegate its function of laying down legislativelipp to an outside authority in respect of a
measure and its formulation as a rule of conduetloBg as a policy is laid down and a
standard or limit established by statute no unctutigtinal delegation of legislative power is
involved in leaving to the executive the makingsabordinator rules within the prescribed
limits and the determination of facts to which tegislation is to apply. Does the delegation
in Ethiopia give emphasis to these limits?

It is a fundamental principle of constitutional ldaat every thing necessary to the exercise
of a power is included in the grant of power. Aiségfure cannot certainly strip itself of its
essential legislative functions, and vest the samen extraneous authority. The primary
duty of law-making has to be discharged by theslagire itself, but delegation may be

resorted to as a subsidiary or an ancillary measure

How do you see the delegation under Art 50(9) efHEthiopian Constitution in light of this

justification of delegation?

When we see the Ethiopian Constitution, there delagation of power at the federal level
under Art 77(13), which stipulates that the CourdfilMinisters shall enact regulations
pursuant to powers vested in it by the House opRsbRepresentatives. But, what about the
case at state level? Does the state council, famele, in the Amhara Region., delegate its

legislative power to the state administration tlgh&st organ of executive power?

In India, of example, in view of the multifarioustivities of welfare state, the legislature
cannot presumably work out all the details to thetvarying aspects of a complex situation.
The legislature must necessarily delegate by wgrkiat the details to the executive or any
other agency.
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Chapter Il
HoF and the Office of the President

Section I: - Federations and Second ChambergioF®

Dicey explains: “the condition absolutely essenttathe founding of a federal system is the
existence of a very peculiar state of sentimentragribe inhabitants of the countries which it
is proposed to unité®® In order to enhance the sentiment to unite, ctuiiths guarantee

states participation ion the law making functiortrested to the federal government. As
explained earlier, states participation at the exentll be more effective not in the purely

majoritarian lower house but a second chambers nepresentative of the federal units.

The power of second chambers

In assessing the legislative power of upper houseBederal countries, two trends are
prominent. The first category of upper houses isa#ly share the power of law making with
lower houses. The consent of both houses is a diteomal for a bill to obtain a legal force.
The two houses in this regard are co-equal aswmada be enacted unless both houses agree
on the same text. The second category of upperelsquiays a subsidiary role. Each piece of
legislation does not need the approval of botHdteer and upper houses, but the latter make
sure that the interests of the states are takeratount. The United States and Switzerland
upper houses fall under the first category whilern@e and Indian follow the second

approach.
Co-equal legislators: Us and Swiss
Article 1 Section 1 of the United States Constittclearly provides: “All legislative powers

shall be vested in a Congress of the United Statleish shall consist of a Senate and House

of Representatives”. All legislative powers aretedsn both houses. Furthermore, additional

8 Abridged and adjusted, Tatek Eshetu, Powers atidsdof the FDRE House of federation: Comparative
analysis (unpublished, Unity University), 2008.
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important function such as impeachment of the pdesgi and approval of international
treaties made by the president is a power spe@allyyed by the Senate and excluded from

the house of Representative’s

The Swiss Constitution confers legislative power Rederal Assembly. The Federal
Assembly is composed of two Houses: the NationalefAwly representing the entire nation
(lower house) and the Council of States (upper &puspresents the cantons (states). Both
houses have co-equal powers in all spheres. ThesSeanstitution clearly provides that
federal laws and federal decrees must be approydabth Councils. Both house have the
power to initiate legislationt$and deliberate separately. The legislation wilydake effect

if the majority of all members of each of the twoudcils approved it.
Subsidiary Legislators

The German legislature and the Indian legislatufferdrom the US and Swiss as the upper
house do not equally share power. The German uppese, the Bunderstat, initiate

legislation, it has the right to examine and comnmenall bills by the executive before they
are submitted to the Bundestag (lower house). Vpe of bill proposed determined the

power exercised by the upper house. Some legislatie Bunderstat participate with only a
suspensive veto, if the objection of the Bunderstatld be overridden by an equivalent
majority in the Bunderstag. However, the bundefséatabsolute veto in legislation that have
financial implications or affects the duties of thander (states). In such legislations, not
even a unanimous vote of the Bundestage could thastaw so long as it has not been
approved by the Bunderstat.

The Indian parliament has two chambers: the hotiseeopeople is the lower chamber and
the Council of State the upper chamber. The cowifc8tate revise legislations with only a
suspense veto as its concurrence is not requirqeh$s all new laws. More specifically,
money bills (e.g. imposition/ abolition of tax) avaly introduce in the lower house and the
upper house is simply expected to forward recommaigonls, the last say reserved to the
House of the peoplélowever, there are legislations where the uppesétas absolute veto
similarly to the German Bunderstat. The Indian ¢itutson provides that the Council of
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State is the sole house that can pass bindingidedalling parliament to enact law-covering

matters included in the state list.

The HF: A non legislative second chamber

The FDRE constitution fulfills the minimum requirent of having a second chamber but
with a totally different function. Article 53 st that there shall be two federal house named
the house of people’s Representative (HPR) anHthese of Federation (HF). In contrast
with the principles explained earlier and expereentwell-functioning federal countries, the
upper house or House of Federation has no legislagower. In this case, we might ask

ourselves if there is a concept of upper or lowerse in Ethiopia.

The power and responsibilities of the House of Fatiten according the constitution and the
proclamation consolidation the powers and respditsb of the House of Federation are to:

* Interpret the Constitution;

* Organize the Council of Constitutional Inquiry;

» Decide, in accordance with the Constitution, oméssrelating to the rights of
Nations, Nationalities and peoples to self-deteatam, including the right to
secession;

* Promote the equality of the peoples of Ethiopiahéned in the Constitution,
and promote and consolidate their unity based ein thutual consent.

« Strive to find solutions to disputes or misunderdtags that may arise between
states;

* Determine the division of revenues derived frormioiederal and State tax
sources, and the subsidies that the Federal goestnmay provide to the States;

* Determine civil matters which require the enactmehtaws by the house of
peoples’ Representatives.

 Order the federal Government to intervene if anwtestthreatens the
Constitutional order in violation of the Constiturii

» Determine on the draft proposal of electoral cdusticies submitted by the
National Election board based on Article 103/5th& Constitution;
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» Determine jointly with the house of peoples’ Repraatives the power of
taxation on revenue sources, in accordance wititlar®9 of the Constitution, of
which neither the Federal nor the State governnigte responsibility

» Elect the president of the country in a joint sessvith the House of peoples’
Representatives in accordance with Article 70/2hefconstitution.

» Participate in the process of the Constitutionatadment as stipulated in sub-
Article (1) and (2) of Article 105 of the Constitan:

* In collaboration with others, offer education anghirting, and whenever
necessary, carry out research in matters pertatoirtg responsibilities

» Establish permanent and ad hoc committees of theséjo

» Elect the speaker and Deputy Speaker of the house

In this long list of the house of Federations pavand responsibilities, the only
provisions we can trace legislative functions argécke 99, 62(7) and 105.
* To determine undesignated power of taxation (caeatly with the House of
People’s Representative)
* To determine the division of revenues derived fjomt Federal and State tax
sources, and the subsidies that the Federal goestnmay provide to the
States;

* To amend the constitution.

All the remaining powers are not related to the lamaking process and it is possible to
conclude that the law making process of the FDRBEasopolized by the lower house the
House of People’s Representative. In the strictsetie Ethiopian parliament is unicameral
as the HPR is the only law making organs. Artick€1) of the constitution, in black and

white, stipulates the exclusive control of the Houd people’s Representative in the law
making process. The accumulation of law making powea lower house where the basic
principle is majority rule, seriously endanger twncept of federalism. Asefa, explaining
this defect, argues; the constitution fails to eaghe constituent unit’'s proper place in the
institutions of power sharing as well as in thegass of policy making at the federal level
and by doing so betrays the federal idea signitlgan
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The constitution seems to overemphasize the rifjhations, nationalities and people’s. all
sovereign power resides in the nations, natioealiind people’s the building blocks of the
Ethiopian federal arrangeméiit.Moreover, Article 39(3) of the constitution undees

nation, nationality, people’s right to self goveremh and equitable

Representation in the federal government. Howetier,non inclusion of states in the law
making process question the legitimacy of the faldegovernment and is in sharp
contradiction to the general principle.

As we can understand from the preamble of the tatien, the “Great Compromise” in the
Ethiopian context is among the different nationd aationalities and the constitution aims to
end the perennial tensions and rectify historicalyust relations. Although the constitution
has more or less addressed the issue of selfauear deviation from the principle of share
rule is visible in the Ethiopian federal arrangemmdés the power to legislate is exclusively
given to the House of people’s Representative (Hi*Banized on a proportionality principle
(majority rule), there is no mechanism for smaléates to check the House of people’s

Representative.

This is a self contradiction in the constitutioseif as it creates a room to entertain the
tyranny of the majority. We can illustrate the dangreated by the HPR monopolizing the
federal law making power. From the 550 seats ofHR®, the most populous nations (the
Oromo and Amhara) occupy 304 séafEherefore, the Oromo’s and Amhara’s will form a
guorum and their combined vote will suffice to pésgislations to the prejudice of other

nations and nationalities. As stated earlier, isigh fear that many federal constitution
avoided by setting a non majoriatrian second chamibere the rights of minorities will be

exercised and counterbalance the majority rule.

Composition

Counter Majoritarian Upper House

As it is exposed in the historical development mhimeral parliament in the United States,

states are equally represented notwithstandingligpgarities in the population. Besides the
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clear provision of The United States Constitutibattthe senate shall be composed of two
senator from each state, the principle of equatessmtation of states in the senate is
reinforced in Article 5 stating “No state withous iconsent shall be deprived of its equal
suffrage in the senate” it was a price that lagjates had to pay as the senate was meant to
check the potential of majority tyranny coming fromower houses (House of
Representatives). The same principle holds trugHerSwiss upper house, the council of
State. Each full canton sends two delegates and lealt canton sends one delegate to the
Council of Statés no matter how big or small the size of the canttims number of senators

each canton sends is equal.

The GermarBundrstatand the Indian Council of State, Constitutiondediform the US and
Swiss. As there is a need to balance the inteoé$kee most populous states on the one hand
and those of less populous on the other hand, eaitlof the federations are not equally
represented in their upper house. In German eactdrahas at least three votes; Lander with
a population between two and six million have fdiander with more than six has five and
Landerwith more that seven has six vote. The Bundeist@thon-majoritarian House where
smaller Lander are well represented despite thqualaepresentation. Similarly, in India’s
second house, the Council of States, the less popuwdre favored but not to the point of
guaranteeing equality among them. The constitutioimdia provides a list of states and the

Corresponding seats allocated in the Council afeSta each state.

In a democracy citizens enjoy a right to vote onegoal basis. However, in a federation,
representation of regions in upper chambers is Igguaportant and might contravene
equality principle. Bicameralism requires a secohdmber that is dissimilar in terms of its
composition compared to the first chamber. Is ther@presentation to certain minorities or
smaller states is a basic characteristic of uppasés in federations. It is a guarantee against

the tyranny of the majority in the lower houses.

Majoritarian House of Federation

The Ethiopian House of Federation, seems to igtiasebasic principle of upper chambers
applicable in worldwide federations. The constdntistates that “Each Nation, Nationality

and people shall be represented in the House df¢deration by at least one member. Each
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Nation or Nationality shall be represented by odditgonal representative for each one

million of its population. The first part of thisrgvision seems in lime with the principle

discussed earlier. As each nation nationality mi#gding block of the federation, they need

to be represented in the HF. The representatioanef million persons by one person is

undermining the chance of the minorities to infleethe upper house and they are submitted

to the majority as in lower houses. The House afefFation composition is closer to the

proportionality principle which is a main charactéc of lower houses. The organizational

principle of the HF is almost the same as HPR exitegi there is a significant difference in
the number of constitutiencies, 100.000 for the HiAR 1 million for the HF.

Table 1.1 Composition of the House of federation

n

Regions Total number ofRepresented ethnicdNo. Of representative

representative diversities for the major ethnig
groups in the region

Tigray 6 Tigre 4

Afar 2 2 Afar 2

Amhara 17 5 Amhara 13

Oromia 16 1 Oromia

Somali 4 1 Somali

Benishnagul 4 4

gumuz

Snnpr 54 46

Gambela 4 4

Harari 1 1 Harari

Addis Ababa - -

Dire Dawa - -

Although each nation nationality or people shallrbpresented in the HF by at least one

member, the total number of representatives isroh@ted by the population size. For

instance, we can observe fro the above table, & sxe allotted for the Oromos while a
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single member represent and the Hararis. Suchddidéparity between the different regions

is acceptable in the lower house where populaimmis the determining factor.

The Composition of the House and hence its decisi@n characterized by the rule of
majority. The House of Federation, though expectedbe a house of the nations,
nationalities is more a majoritatian house just like lower house HPR. The population with
the largest size will have as many seats as ksmsay allow in the HF as in the HPR and this
may defeat the very rational for setting up a sddwouse in a federation.

Although the HF pretends to be the House for natiand nationalities, it is in fact
representing the majority. A majority in the HPRalso a majority in the HF and hence the
very principle of sovereignty of Nations, Nationigs and peoples which it claims to enforce
is in jeopardy. This is rather the sovereigntyh® population that is reflected in the end, as
in the HPR.

If it might be difficult to come up with equal reggentation of states like in the US Senate,
providing some kind of upper ceiling would be es$srso that the gap is not as wide as in
the case of Oromia and Harari. The population withlargest size has as many seats as its
size may allow in the HF as in the in the HPR, #msl contradict the very rational for setting

up a second house in a federation.

Additional members are incorporated in second clemiMen of exceptional talent who
contributed a lot to their country are given splegr&vilege and few seats are allotted to them
in the upper house. They are generally memberfi@fupper house not of the popularly
elected lower house. These elites or ‘aristocratsuocess’, will be available to offer their
wise counsel and throw valuable light on mattersctvthave relevance to the country. In
UK, Life peers chosen by the king are members efHbuse of Lords. Article 80(3) of the
Indian constitution provides that the presidenttiod republic appoint twelve members
gualified in science, art, literature and sociavees. The Italian Constitution, on the other
had, give the privilege to ex-presidents of the idip to be senators for life unless they

expressly waived this right.
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The Ethiopian house of federation didn’'t accommedaich persons of exceptional talent.
Despite the representative of nation’s nationaitiend peoples, these distinguished
personalities are well informed and more mature;débates may bring to light defects in the
legislations. Moreover, since the residents ofdagital city Addis Ababa and free city Dire

Dawa have no representative in the House, the ndsmasuggests few seats should be
allocated to these men on behalf of them. As thasBy Italian and Indian experience, the

president should be given the discretion to nomitia¢ “brain stores” of the country.

Tenure

Unlike members of lower houses who are under canhstlaeck by the electorate. The Us
Senate is a permanent body. A senator servesxoyesirs, one third of its members retire
every two years. The term of six years is the Ishder any US elected official. These
methods, under which the terms of a Senator ovenepvent sudden change in the
membership of the Senate and also ensure contiolihe house. Only one third of the seats

of the senate are at stake every two years.

The Indian Constitution clearly provides that theu@cil of States shall not be subject to
dissolution unlike the house of the People whichllgfissolve every five year or sooner for
election. One third members of the Indian uppersikaas in the case of the US retire every
two years. We can infer that the main reason bebetting the House of States not to be

dissolvable is to ensure continuity.

If we examine the Ethiopian constitution, the Hoo$d-ederation as the house of people’s
Representative is dissolved every five years. [euntlore, the election year for both the HPR
and HF is congruent. As type of government is paréntary democracy, the executive will
also leave office and the ceremonial presidenteésanly individual holding office between

parliamentary elections. This clearly creates agrovacuum which could be a bodied if the
terms of the HF and HPR are separated and the HlE empermanent institution which is not

subject to total dissolution.
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Section II: Constitutional Interpreter

The need for constitutional interpretation

In order to safeguard the supremacy of the comistitu a special organ checking the

constitutionality of laws is indispensable. EvergrGtitution needs an organ interpreting the
constitution and giving a final decision on dispuggising on the constitution. The assertion
that the constitution is a supreme law would haveneaning unless there is some authority

to safeguard the constitution against violation.

Generality is one of the distinctive characterstaf constitution. Constitutional provisions
are intended to stay long period and accommodaagihg circumstances of the country.
Constitutions by their nature are stated vaguelthabthey will serve for generations. Due to
their generality, constitutions have loopholes @aynbe over vague; constitutional is the
solution to this problem. Bodenheimer explains th&rpretation of constitution cannot be
avoided as follows:

“.....a generation of men intent upon setting up a

durable framework of government and societal

organization are necessarily handicapped by certain

limitations of experience and short comings oforisi

which will be made manifest by long-range operation

and functioning of the constitutional system crddig

them”

Constitutions have adopted different mechanismsdweiewing the constitutionality of laws.

Whose should be empowered to adjusted constitutissaes is a source of controversy
among politicians and constitutional lawyers. Sdahis power be granted to the Courts? If
so, should it be any court or a special constit#icourt? Should be left to the legislature, a

political body? Or should the people be directlypemered to interpret the Constitution?

There are four different scenarios:
* US, India, Australia..... the ordinary courts

» European countries..... a special court
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e China........ the legislature national people congress

e Switzerland ......... referendum.

The FDRE constitution is peculiar to this four wlenas it has empowered the House a
Federation, a non legislative but yet a politidember, to resolve constitutional dispute and

to interpret the constitution.

Judicial review by ordinary judiciary

Principle

Judicial review is the power of courts to pass jdgt upon the constitutionality of the
legislative acts which fall within their normal jsdiction. Courts can refuse to enforce a
legislative which are unconstitutional and hencilvdudicial review was first introduced in
the US. There is no express provision empoweriegcthurt to adjuster constitutional issues
in the US constitution. The judiciary was the weskef the three branch of government
before the principle of judicial review was firsitioduce in 1800. It was in the famous case
Marburg Vs Madison that the federal Supreme Cosgeded its power to review the
conformity of legislation with the constitution andisregard a law held to be
unconstitutional. The principle of separation ofwgo is supplemented by an equally
important concept of ‘check and balance’, the darnsinality of the legislative acts are

supervised by the judicial branch of government.

In Marbury vs Madison case, chief justice Marskall the precedence of judicial review and
explained the logical justification of judicial ampretation of constitution and court’s power
to annul legislative acts in contradiction with genstitution as follows:

The constitution is either a superior, paramoumichangeable by

ordinary means, or it is on a level of ordinary igtive acts, and

like other acts, is alterable when the legislatsfgall Pease to

alter it. Between the alternatives there is no redgtound. If the

former part of the alternative be true, then a #gfiive act

contrary to the constitution is not a law; if thatter part to be

true, then written constitution are absurd attempts the part of
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the people to limit a power in its own nature iliable. Certainly

all those who have framed written constitutionsteorplate them
as forming the fundamental and paramount law thgona and

consequently the theory of every such governmesit Ineuthat an
act of the legislature, repugnant to the constinfiis void. [....]

If a law is in opposition to the constitution; ibth the law and the
constitution apply to a particular case, the Counust decide
conformable to the constitution disregarding thevlarhis is of
the very essence of duty. It is emphatically thevipce and duty
of the judicial department to say what the law is.

The underlying principle of judicial review is that constitution is part of the law and it
therefore falls within the power of the judge taenpret it. It is the duty of the judges to
apply and interpret the law and in doing so if dge finds contradiction and inconsistency
between two laws of different hierarchies, it ie thuty of the judge to apply the higher law.
Judges decide the meaning not only of the rulerdinary law by t also of the law of the

constitution.

Judges, who given the security of life tenure, ragatral officials who will simply interpret
and enforce the constriction according to its spirheir decision will carry the weight of
public respect. Political bodies, the executive #imel legislative, face reelection and are
likely to be sensitive from the electorate. We ofaain a well ordered interpretation of the
constitution from the courts as judges are bettadified in terms of technical training. As
judges don't take part in the political proces®ytlare in a better position to determine the
meaning of constitution free from political biasidges tenure and independence gives a

better opportunity to state what the law is morgcively than other bodies.

Wheare clarifying the substance of judicial revietated that “it is the duty of very
institution established under the authority of astdution and exercising powers granted by
a constitution, to keep with in the limits of thqsawers, it is the duty of the Courts, form the
nature of their function, to say what the limite.ar
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Similarly, dicey praise the American system andl@&red the Federalism means legalism,
the predominance of the judiciary in the constimtithe prevalence of legality among the
people. He added thdn a federation like the United States, the courescome the pivot on

which the constitutional arrangements of the coytdirn.”

Synopsis

In respect of allocation of power three patterns loa identified:

1. Symmetrical Houses, the German type and the Inditwe. first pattern is
revealed in the US and Swiss Constitutions. In ¢fidte US:

a) all legislative powers are vested in both Houseepting those
introduced in the House of Representatives.

b) Two-third support is required for approval of tisatconcluded by
the President.

c) The same role is seen in respect of assigning Asalass,
Ministers, Consuls, Judges of the Supreme Coure Blwiss
pattern is similar to the US.

2. The second is that of the German pattern which aoesbboth, participatory
and functional roles; i.e. it is composed of repreatives of the executive of
theLander,usually ministers of thedndercabinet.

a) Have absolute power of veto over all federal legishs that are
executed by theander.

b) It also has the power to initiate bills as well t@s examine and
comment on matters of law prior these are submittethe Lower

House — théBundestag.

1. The third pattern is that of India.
a) Playing a precepitative function with a power oflyorsuspensive
veto’;
b) many Bills are introduced to the Lower House, whéral say
actually remains.
c) In matters involving joint meeting, on simple matpbasis the Upper
House poses no threat to the Lower House for thradpis half of the

latter.
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2. The other is that of Ethiopia, for which it has bedabeled

“autochthonous” (unique and contradictory). For:

a) It has no legislative function excepting few sitans.

b) It acts as a Court, assisted by CCl, in interpgekinvs®®

c) Itis symbol of sovereignty, for it represents a8, Nationalities and
People’s of Ethiopid’

d) In fiscal matters, it has power to determine thesibn of revenue
derived from joint federal and states’ tax sourcasd set-up the
‘Qemer’ criteria of allocatiorand as to which state should benefit out
of it.%®

e) Other than these, it has the power to decide isswesself-
determinatiof”; promote equality of the peopf&sdecide on disputes
arising among stat&s exercise concurrent powers with HBRi.e.
residue power on tax, election of Federal Presidenonstitutional
amendmenif, determination of civil matters which require fealdaw
enactmenif, order the Federal Government to intervene wheres

threaten the constitutional ord®r.

Of all these powers, the most prominent one td&eeloper is the power to interpret

the Constitution, which, in the eyes of the Develowould compensate the power

8 EDRE Constitution, ob. Cit., Note No. - ??, Ati61(1) and Article 8(1).
8" FDRE Constitution, ob. Cit., Note No ??, Articl2(6)

8 |d., Article 62(7) and Article 99.

8 1d., Article 62(3).

88 Id., Article 62(2).

1 |d., Article 62(6).

21d., Article 62(5).

% 1d., Article 70(2).

% 1d., Article 104(5).

% |d., Article 62(8).

% 1d., Article 62(9).
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lost in legislating. Appreciating it from this vage point, on what basis and how

should it made worth the following discussion.

HoF: Its Role in the Interpretation of Constitution

6.

Law of Constitution is partly substantive and piwal public law (remember)
what a constitution attempts to give answer to.-thee what and the how”, law
of constitution. It is a bridge between politicahiesh forum —i.e. the regular
courts, constitutional courts that would be appadprfor Ethiopia.

FDRE Constitution embodies three groups of prowmsiei.e. (a) provisions with
juridical effects, (b) declaratory provisions; afc) policies, objectives and
principles. Principles of interpretation that appeopriate may not be appropriate
to one or to the other category. Then select théentd interpretation applicable
to each category.

Although a Preamble, normally and usually is a tmall declaration, it is
generally a useful aid for constitutional interpt&in. Comment.

Some parts of Constitutional Law guarantee subjecights and freedoms to the
individual; i.e. gives them a standing. This stagdcan be the guarantee of
human right or a citizen’s right or just a simplanstitutional guarantee. For the
CIC member, it is, however, of importance to ndtattto which category this
standing belongs, for the mode of Constitutionaéripretation that has to be
adopted that of. Fundamental Rights and Freedomsliierent from the mode
of interpretation that should be applied to, otbenstitutional guarantees for the
interpretation of Human Rights and Freedoms, itthe principle of broad
interpretation that is generally accepted; and @m a@f this they have to be
appreciated in light of International Human Righsttruments, as per Article
13(2). How should limitations put upon the exercise Human Rights be
interpreted in a strict (narrow) way or in relaxadnner?

What circumstances would justify the exercise afidigial activism” and
“‘judicial restraint”. Is the latter a kind of reaint expected in journalism?

If the act of interpretation allows different wag$ interpretation to be put in

place, CCIl and HoF should choose the interpretatibich is in conformity with
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the Constitution? Conversely, other which are notconformity with the
Constitution shouldn’t they be ruled out? Give yopmion.

7. If only one article or one part of a provision \dt#s the Constitution, only that
particular article or that void, while the resttbé law or proclamation remains in
force (Art. 12 proc. 251/2001). How can one?

8. The principle of the supremacy of the Constitutidhis means that the
Constitution is the paramount law and overridesogtier laws or regulations.
Article 13(2) an exception to this principle andawis stipulated under Article
9(4) of FDRE Constitution.

9.Principle of proportionality: this principle mearisat the limitation of a right

guaranteed by the Constitution must be placed @haae compatible with the
values that the limitations are meant to protectl also the Principle of the
priority of freedoms over equality rights: or naturrights over group and
collective rights. How do you appreciate Article(®lof FDRE Constitution? This
principle holds that rights guaranteeing freedomes “anore Equal” than rights
guaranteeing the FDRE Constitution 1995 has verispmken guarantees of
equality, for instance Art. 25, 35, sub. 1-4, &8, 41 sub. 3, 5 and 8, 42 sub. 1(d),
but the priority of freedom rights is not so evitleaspecially where this is seen
vis-a-vis Ethiopians recognition of affirmative act especially with regard to
women this issue becomes difficult to resolve.

10.  Principle of Practical Concordance:

This principle explains how to proceed in casesvinch two values are found
conflicting, as for instance the interest of prapeand the interest of labour
(workers). A good example for practical concordaiscgiven by our Constitution
itself is the one provided by Article 41(8) -i.dat “fair price” is none other than
the result of a harmonization between labour, pitgmend market.

11.Unity of the Constitution: This principle means tthain general — provisions of
the Constitution have the same value and legalityudy this guarantee of
religion on the one side and the protection of fgmon the other, and
particularly the right of women need to harmonizatiso that different forms of
religious and non-religious marriages have the safiect and quality. If
harmonization is not established by the Constituiiself, as in this last example,
it must be done by CCI and the HoF. But the fivad@mental principles of
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chapter Il of the Constitution vis-a-vis the nomdamentals (the rest of the
provisions; and provisions of ICCPRS vis-a-vis ICES and derrogable vis-a-
vis non-derrogable rights —i.e. Article 93). Sonemeral remarks be made on the
organs entrusted to interpret constitution in défeé systems and then see the
Ethiopian case from that angle. So far, we onlyl dedh techniques of
interrelation (how can a Constitution or part tleéree given a meaning. thus, we
are left with the second major prong on the ardao whall we entrust this task
to)

Remarks: The subject constitutional interpretation emergadtiie first time in the history
of adjudication in 1803 when the American Suprenmur€ in Marbury vs Madisoi
nullified the judiciary Act of 1789, which bestowg¢de US Supreme Court with original
jurisdiction over writ of Mandamus. Chief Justiaghd Marshal emphasized on the necessity
of Constitutional interpretation (or more partialjaon the necessity of judicial review) as
ultimately meant upholding the will of the peopleat has been formulated into the
Constitution. He argued that if the limitationsdl@own by the Constitution are not respected
by the legislature, the distinction between govesntmwith limited powers and without
limited powers would disappear.

The reasoning articulated by Chief Justice Margihdarbury vs Madison is relevant to our
times, and, needless to say, it is very much alilee development of the idea of
constitutional interpretation has taken various alibés and phases of development since its
inception in the American Supreme Court. Apart frehmat is known as the American Model
which empowers all ordinary courts to interpret @enstitution, there has emerged what is
known as the European Model which opted for thaldisthment of a separate court,
normally under the name ‘Constitutional Court’ teatl with matters connected with the

interpretation of Constitutions.

Constitutional interpretation is made necessarynfany reasons, one of which is the very
nature of constitutional texts itself, which isw@ry general nature dealing with fundamental
blocs of interests and values of a given socigtgeals with such grand tasks as creation of

government, division and allocation of powers be&mvegovernment branches, entrenching

97
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fundamental rights and freedoms of individuals, rebg limiting the powers of the
government authorities, etc ... A Constitution alsa reflection of the aspirations of the
people. Through the institutions it creates, thes@itution would definitely try to reflect and
shape people’s values and visions of good and eabie life. For example, the Preamble of
the FDRE Constitution states the desirable goate@Nations, Nationalities and Peoples of
Ethiopia,inter alia, as:

“....building political community founded on the ruté law and capable of

ensuring a lasting peace, guaranteeing a democratder, and advancing

our economic and social development. ...full respafctindividual and

people’s fundamental freedoms and rights, to limgether on the basis of

equality and without any sexual, religious and et discrimination.”®

Thus, the achievements of such lofty purposes aedstin the Preamble of the Ethiopian
Constitution, demands reading between the lines; interpreting the Constitution in a
holistic way and in a way that takes into accoualitipal theory, among other things
constitutionally, legally. It is very interesting$yated that:
“By explaining what the document means in the cdntef particular
problems, an interpreter can shape what that temtl @®ven the larger
constitution will mean in the future — what fundama¢ values they will
enshrine, what aspirations they will encourage, avitht concrete policies

their rules, principles, and aspirations will noshi or strive®

Stated otherwise, a Constitution — due largelytdogenerality and subject matter — invites
interpretation. Want of clarity, resolution of cbafs, either within the clauses of the
Constitution itself or with other legislations, @sion of principles that would resolve
guestions that arise in reality or deter unforestmrelopments after the Constitution is made
through reaffirmation of commitments to the Considin, some of the reasons identifiable

that make interpretation of a Constitution is agssay.

% FDRE Constitution, ob. Cit., Note No. -, Preampéea. 2

9 Abridged and re-formulated from Heinrich Scholie paper presented on tinterpretation of Contity
(Unpublished, at Ghion Hotel, Addis Ababa, ?7?).
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One tends to argue that thee reasons are relewahetEthiopian reality of constitutional
interpretation, as we have come to see this franidtv cases that appeared before the CCI.
There is no doubt that cases will arise in therion various issues. For example there are
certain omissions in the Constitution. The law magkicompetent of the two levels of
government on certain issues is not yet clear. Bbgom line is that these limitations,
divisions, allocations and aspirations as are kttpd in Constitutions often times do not
present themselves in a self-evident manner. Theralde and favorable ways of
understanding and applying the constitutional texist come out of series of exercises of

constitutionainterpretation.

Now that we have discussed about the need for ibatnstal interpretation, the next equally

important and logical issue is to deal with theipteter is.

Regarding as to who can authoritatively interpiteteems to be there are various indications
in some of the articles of the Constitution. Toecibut one example, Article 13 of the
Constitution states théfa]ll Federal and State legislative, executive apdlicial organs at

all levels shall have the responsibility and duyréspect and enforce the provisions of this
Chapter.” (Chapter Il of the Constitution) It seems too clélaat the very obligation of
enforcing the rights and freedoms in the Constitutis imposed upon all the three

government branches, at both, State and Federdklev

On the other hand we observe that it is the CCiclwhis empowered to develop and
implement principles of constitutional interpretati that it believes to be helpful to
investigate and decide on constitutional mattelsrstted to it. The Developer believes that
this power will allow the CCI to make research aleelop state-of-the-art interpretation
techniques that will enable it to give definitivecommendations to the HoF. In so doing,

CCI will certainly look at years of accumulated expnces.

On the issue of what exactly comes before the @@, hence the HoF for interpretation, |
can not say that we have a clear vision yet. Evigar aeading all the three laws now
available in the area: The Constitution, Proclaomsi No. 250/2001/ and 251/2001. The
Constitution uses different terms to address thisblpm. Under Article 62 of the

Constitution it is provided tha{tlhe House has the power to interpret the Conibn,”
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while under Article 83 it is prescribed tH§]ll constitutional disputes shall be decided by
the House of the FederationAnd further still, under 84(2) it readgv]here any Federal or

State law is contested as being unconstitutional ...”

So, from these three provisions of the Constitytime have two different concepts; i.e.
constitutional disputes and constitutional intetatien. Concerning this issue, Article 84(2)
seems to be pinpointing at what exactly can be ghbject matter of constitutional
adjudication, namely, the Federal Laws and theeStdtaws. It is interesting to note in this
connection that the Amharic version (which is atomhng version) of Article 84(2) of the
Constitution holds that it is only the laws of tlegislature of both the Federal and State
governments that can be subject matters of cotietitl adjudication. (Probably Article 9(1)
of the same may be employed to counter this) Thecification in the Constitution has
resulted in the line of interpretation by some $atseowho are trying to understand the issues
of constitutional interpretation in Ethiopia thather cases of constitutional interpretation,
like laws by both Federal and State executive aggean be settled by Courts of Federal and

Regional States.

When we look at Proclamation No. 250/2001, we entmua different situation. The
Proclamation has taken a very different approadhécscope of issues upon which the HoF
has competence in terms of interpretation. Thezevao relevant articles of the Proclamation
in this regard. The first one is Article 6, whichpre or less, is a reproduction of the contents
of the Article 84 of the Constitution. On the otleand, Article 18 of the same Proclamation
stipulates a time frame for lodging of appeal. &ei6 of Proclamation No. 250/2001 and
Article 84 of the Constitution are essentially temme in talking about reviewable subject

matters; i.e., laws of Federal and State governsnent

The other article in the Proclamation that dealdhe role of the CCI in the interpretation
of the Constitution is Article 17. Here, as welk Wwave much of the contents of Article 84 of
the Constitution reproduced. But, at the same tinet Article 17 of the Proclamation does
is much more than reproduction in the sense thatds quite a new set of reviewable issues.
Sub-Article (2) of the foregoing readsVhere any law or decision given by any government
organ or official which is alleged to be contradicy to the Constitution is submitted to it the
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Council shall investigate the matter and submité@sommendations thereon to the House of

Federation for a final decision.”

Note that the phras&lecision given by any government organ or official’ included.

Positively looked at, it might be said that thisl&dn will clear the doubts that one might
have as to who has the power to interpret the ecsf Government officials and organs.
As articulated elsewhere above, the absence of fhrewisions from the Constitution has led
to the speculation by some commentators that thesides of organs or officials are

reviewable as to their constitutionality by Cowtd aw.

Likewise, the ternfany law” in Article 17(2) of the Proclamation in questioowld depart
from especially the Amharic version of Article 84 thhe Constitution which states that
“where any law enacted either by the Federal ort&tdegislatures are contested as being
unconstitutional and such matter [case] is subrditte it by any court or interested party,
the Council shall consider the matter [case] andrsit it to the House of the Federation for
final decision.” And as it is clear from the translation above,Alneharic version of the same
Article states that laws enacted by the Federal&tatk legislatures are those that could be
contested for their unconstitutionality before @€l and HoFA contrarioread, this can be
taken to mean that laws by the executive orgaf®déral and Regional Governments would
not be brought before the HoF for adjudicationldit constitutionality; rather they would

fall in the competence of regular Courts, be Stateederal.

Finally, the controversies surrounding these iss@esn to have been settled when one looks
at:

» “Law” is defined by the said Proclamation to meanthe Proclamations and
Regulations issued by the Federal Government ostaes as well as international
agreements which Ethiopia has endorsed and accépted

= Decisions made by the executive organs of the &derthat of the states other than
those of delegated legislations, whose constitatipnis being questioned are also
within the competence of CCl and HoF as articuldigdArticle 17(2) of the said

Proclamation. (Developers proposition.)
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In respect of the issue of parties with standintpteethe CC one should see it from two
perspectives: a) the justiciability, and b) nortigiability of the matter involved. Regarding

this matter the Proclamation holds that it is ‘y.anterested party..”, or any person who
alleges that his fundamental rights and freedome lhe&en violated by the final decision of
any government institution or official are the onémt can be parties to a case on
constitutional interpretation before the CCI.

The inclusion as a party with standing in the Raowtion of the victims of violations of
fundamental rights and freedoms is a very goodvation. The government institutions that
can be implicated as violators can only be adnatise agencies of the Federal and
Regional States. As to how the members of the jadican be brought before the CCI and
Hof is beyond the letters and spirit of the Consitin.

The requirement of exhaustion of local remedies ihanandatorily required of the person
who alleges violation of his or her fundamentahtgyand freedoms is likely to frustrate the
entire scheme of remedy made available, concemimgh some questions are in order; i.e.
- what if the violator (government institution or icffl) refuses to allow the victim to
proceed in any meaningful way to exhaust the |oemledies?
- what if the hostility between the victim and thelator is such that it is practically
impossible for the victim to deal with the offics&l

The other thing one should look at in this respecthe remedies made available by
institutions of Human Rights Commission and Ombuaisiwhich will be treated separately
in this text. As regards civil societies or religiogroups, that may claim to be directly
implicated or concerned in the outcome of a givase¢ these entities can rightly fit into
becoming parties with interest in most justifiabt@atters pursuant to Article 37(2) of the
Constitution.

Cases of non-justiciable matter are known in théspuudence of the American Supreme
Court as political questions. The American Supr&uoart exercises utmost self-restraint not
to entertain political questions. Chief justice ddWarshal in Marbury vs Madison said,

“[g]uestions in their nature political, or which & by the constitution and laws, submitted to

the executive, can never be made in this codrhé Supreme Court of USA, as said earlier,

Page 148 of 372



Seleshi Zeyohannes, Constitutional Law |l

exercises maximum self restraint in political qieest as well as in some other cases pressed
upon it for decisions. Though exceptions are abash the case of G.W. Bush vs Al-Gore
during the 1999 US presidential elections, whicpgemed to blur the already well drawn

boundary between law and politics.

Coming to the issue of parties with standing in ¢hse of non-justifiable matters, Article
23(4) provides that a third of members of the faller state councils, or the federal or state
executive bodies can submit a case which may ndtabeled by Courts to the CCI if any
one of these organs believe that a constitution@rpretation is required in the matter.
Therefore, the House of Peoples’ Representatives tae HoF, where a third of their
members of either House elect to do so, can bromgjustifiable matter for constitutional
interpretation to the CCI. When we think of the nbems of the HoF to be parties to a case of
constitutional interpretation, one might think thia¢ former are going to be both a party and

the latter judge on the same matter.

Justice Frankfurter in the case of Cooper vs A40@58) said'... no one, no matter how
exalted his public officer or how righteous hisvaie motive, can be judge in his own case.”
The same sort of criticism might go to the hous@@bples’ Representatives in its being the

potential party contesting the law of its own makin

The preceding discussion begs the question as &b ndn-justifiable matters may consist in
the Ethiopian context. Even if it seems to be \dffrcult to list all kinds of non-justiciable

matters, a hint can be fetched from the Provisafrthe Constitutional Proclamation.

The fact that a question for constitutional intetption would be presented to the HoF by
any Court is stated both in the Constitution anBroclamation No 250/2001. The Court that
presents or refers a case for constitutional inéation of course is the Court that is
entertaining the case, as regards which Articlerd¥ides as follows:
1) When issues of constitutional interpretation afisg cases handled by Courts, such
issues may be submitted to the Council of Inquigythe Court or interested party.
2) The court handling the case shall submit it toGoencil of Inquiry only if it believes
that there is a need for constitutional interpretain deciding the cases. (Emphasis
added).
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This means that the Court that handles the casehwhithought of involving issues of
constitutional interpretation, to refer it to theCIC must be convinced that the case is of
justirciable nature. Otherwise it won't submitiftjt does not believe that there is a need for

constitutional interpretation.

Art, 21(3) makes it clear also that the court hagega great role to play in the process of
interpreting the constitution. According to thiswision, only the legal issues necessary for
constitutional interpretation is to be forwardedttee CCI. Thus, even when the Court
concerned is convinced that there is a need fostitational interpretation, it has to frame

the legal issues disposable for the CCI.

A question that might arise in this connectionsg@what happens if there is a difference in
opinion between the Court and a party or both @sutio the case on whether a case has to be
referred to the CCI or not. Article 22 addressesesaof this nature. According to Article 22
of the Proclamation, any party to the case pendihg believes that there is a need for
constitutional interpretation can submit the saméhe CCI. The same Atrticle also makes in
mandatory that the party presents the requesttéidte court handling the case, and that it is
only after such a court refuses to entertain thénd of the disputant that the latter submits
the case to the CCI. Once the disputant party @sts pursue the last option, the CCI no
doubt would order the Court seeing the case toitsadbnsideration.

The powers and responsibilities of HoF has beensaatated and articulated by

Proclamation No.250/2008° Whose relevant provisions are reproduced here?

The Proclamation states:-
1. General
1) The House shall have the power to interpret thesGomion.
2) Notwithstanding with sub-Article (1) of this Artielthe House shall not be obliged to
render a consultancy service on Constitutionakpméegation.

2. Constitutional I nterpretation

100 2?2
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5.

1) The house shall make the final decision upon dpafiposal of constitutional
interpretation submitted to it by the Council ofrSttutional Inquiry.

2) A party dissatisfied with the decision of the Coliraf constitutional inquiry of
rejection of case relating to review of constitoaibinterpretation may appeal to the
House.

Forwarding cases of Constitutional I nterpretation

The house shall forward new cases of Constitutiontdrpretation, submitted to it

directly, to the Council of Constitutional Inquiry.

Principlesfor Executing Constitutional interpretation

1) The House shall identify and implement principldsGmnstitutional interpretation
which it believes help to examine and decide Ctutgtnal cases submitted to it.

2) Where the Constitutional case submitted to the éqertains to the fundamental
rights and freedoms enshrined in the Constitutibe,interpretation shall be made in
a manner conforming to the principles of the UréatiDeclaration of human Rights,
International Covenants on human Rights, and latenal instruments adopted by
Ethiopia.

Additional Information and Evidence

The house shall collect additional information edey the pertinent body to produce

evidence as may be necessary before it makes hdewsion upon Constitutional

interpretations.

Explanation and Confirmation of Constitutionality

1) Unless otherwise proved to the contrary, the edadtev is presumed to be
constitutional while the House starts to reviewcgstitutional.

2) Without prejudice to sub-article (1) of this Areclif the constitutionality of the law
is found to be controversial, a government bodycWias the duty to consult the
Federal or State government, depending on Conditisinall have the obligation to
explain.

3) A pertinent Federal or State government institutieety be ordered to appear before
the House and explain, in accordance with sublartiz/ of this Article, the
constitutionality of a controversial law o a dateetl by the House.

4) In addition to the provisions of sub-Article (2)cdarg3) of this Article, before a
decision is made on the constitutionality of a latmnay seek further explanation

from the court handling the case and the partiesiwed in the case.
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7. Gathering Opinions

The House may, before it passes a final decisiooonmstitutional interpretations, call

up on pertinent institutions, professionals, andteonding parties to give their

opinions.
8. Results of Decisions on constitutional Cases

1) The final decision of the house on constitutiométipretation shall have general
effect which therefore shall have applicability similar constitutional matters
that may arise in the future.

2) The House shall publicize the decision in a spegiddlication to be issued for
this purpose.

9. Uncongtitutional Law
If part of a given law is decided that it is uncitosional, unless otherwise found
necessary, the effect of the final decision statain limited to only that very law.
10. Resolving constitutional casesin a short time

1) The house shall have the obligation to pass pratapisions after investigating
constitutional issues.

2) Notwithstanding to sub-article (1) of this Artictee house shall pass decisions,
within thirty days, over the recommendation subsditto it by the Council of
Constitutional Inquiry.

11. Rule of Decision Making

1) Without prejudice to sub-article (3) of Article 48 this proclamation, the house
may pass a decision on cases of constitutionatpreggtion with a unanimous
vote.

2) An issue is said to have been decided with a unausnvote when no opposition
is raised from the members of the House attendiagrteeting.

3) The final decision of the house on Constitutionateipretation shall be
communicated to parties and the concerned ingirsti

12. The Content of the Decision

The decision of the House shall consist of detaflsthe constitutional issue,

justification for whether constitutional interpréta was necessary or not, and the

decision it has finally made.

13. Effective Date of the Decision on constitutional issue
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1) Unless otherwise conspicuously stated in the aetishe decision of the House
on Constitutional interpretation comes into effastof the date of the passing of
the decision.

2) Notwithstanding to sub-article (1) of this Articlehe Federal of the State
government legislative body may be communicatedhiwisix months so that it
may amends, changes, or repeals the law in qudstitmme a final decision of its
unconstitutionality is made.

14. Service Charge

1) Application for constitutional interpretation sulitead to the house shall be
exempt, from a service charge.

2) Notwithstanding with sub-article (1) of this Art&glthe applicant may be asked to
effect a payment in accordance with the regulationse issued by the House as
may be necessary.

15. Process of Decision Making

1) The house may establish a committee, drawn fronmigsnbers, which shall
investigate the draft proposal submitted to it by touncil of the Constitutional
Inquiry and an appeal lodged against the decisiohghe Council of the
Constitutional Inquiry.

2) The Committee may be mandated by the house to makecision whether an
appeal made against decisions of the Council oCirestitutional Inquiry should
be presented to the general meeting of the Houseotrparticulars shall be
determined by the regulation to be issued by thesdo

It's Role in Fiscal Matters

Fiscal federalism is a concept derived from Ecomsmit refers to the collection, allocation
and disbursement of revenues at regional and fetevals. It also attempts to deal with
systems of transferring revenues from the fedevaégiment to the regional states as well as

between regional states.

Although this economic theory might provide sciéatbasis for sorting out federal, state and
local roles, it is hindered in practice by suchuesl of federalism as accommodation of

diversity, conflict management and partisanship.
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The Ethiopian Constitution provides a separatenmegof allocation of powers on matters
concerning taxation (see above). The Ethiopianréddgystem insists on the allocation of
separate legislative, executive, financial and giadlipowers to each and every level of

government.

Like in many federal systemstevenue concentration and expenditure decentratinat
seems to explain fiscal conditions in Ethiopia,relkable revenue-sources are kept under
federal jurisdiction, while other, costly servicesch as education, health care, etc.. are left
within the domain of the regional states. Besidegional state governments often shoulder
the financial burden of administering federal las.a result, regional states at lower stage
of development and/or lack of natural resourcetmecincreasingly unable to cover their
expenditure responsibilities, requiring some forrh fiscal transfer from the federal
government; i.e. creating financial dependency dhdreby effectively limiting the
constitutional autonomy of these regional states.

Though, here, the role of HoF is a) determine tiiter@ for the allocation of concurrent tax
(Art.98), and b) determine the subsidies that #gional states receive from the federal
government is of crucial importance, the fact itatomposition is more or less similar with

the HOPR creates a problem in the decision-makioggss.

Other powers of the HoF include:-

a) Deciding issues related to self-determination;

b) Promoting the equality of the peoples;

c) Exercising concurrent powers together with the HéiR& residual power on tax,
election of the federal president and the congtital amendment under Articles
104 and 105;

d) Determining the division of revenues derived froon§ federal and state tax
sources and the subsidies that the federal governmay provide to the regional
states;

e) Determining civil matters which require the enaatinaf laws by the HOPR;

f)Ordering the federal government to intervene if astate threatens the

constitutional order in violation of the constiturti
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The powers — responsibilities and the correlatigbilities of the HoF and CIC can clearly

been seen from the following to proclamations.

Miscellaneous Powers

16. Questions of Self-Determination

1)

2)

3)

The House shall have the power to decide on isselesing to the rights of
Nations, Nationalities, and Peoples to self-deteation. Any Nation,
Nationality, or People, which believes that it§ gd¢ntities are denied, its right of
self-administration is infringed, promotion of islture, language and history re
not respected, in general its rights enshrinedhédonstitution are not respected
or, violated for any reason, may present its apfibo to the House through the
proper channel.

Question of the Right to Secession

Where the house is confirms, that the questionecéssion submitted to it has

been supported by the two-thirds majority votehsf Legislative Council of the

concerned Nation, Nationality, or People in accoogawith Article 39(4) and (1)

of the Constitution, the house shall:

a) Arrange a referendum to the Nation, NationalityPeople in question within
3 years of receipt of the decision of the legisktcouncil of the Nation,
Nationality, or people;

b) Transfer power to the council of the Nation, Naslty, or people after the
confirmation of the support of the question to ssan by the majority vote;

c) Execute the division of assets in accordance vattiqulars to be determined
by law.

The Question of State Formation

1) The question of any Nation, Nationality, or Peomeform its own state is
carried out:

a) When the question for statehood has been approyed bwo-thirds
majority vote of the members of the Council of Ntion, Nationality, or
People in question, and the request thereof isepted in writing to the
State Council;
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b) When the Council that received that claim has degah a referendum to
the Nation, Nationality, or People that presenteel tequest, within on
year;

c) When it is supported by majority vote in referendush Nation,
Nationalities or People on the question of Statmédion

d) When the State Council have transferred its powershe Nation,
Nationality or People that claimed the statehood,

e) A new State which is formed by the referendum shiiéctly be a
member of the Federal Democratic Republic of Etlaiagthout any need
for application.

2) Any party claiming that the question of state fotiora has not been executed
within the time specified in 3(1b) of this Articler alleges to have
dissatisfaction with the decision, may appeal toHouse.

3) The right prescribed in (2) of this Article shak Ipresented to the House in
writing by the Council of the Nation, Nationalitgr People that claimed for
the formation of state.

4) The House shall make a final decision within twargeon issues presented to
it in such a procedure.

17.Essentiality of Exhaustion of State-level Procedure

1)

2)

3)

The question specified in sub-article 1 of Artidl® shall be submitted to the
house only under conditions that the question lma$een given due solution by
the various organs in the administrative hieramhthe state concerned.

The States shall make decisions within two yearmmuestions specified in
sub-article 1 of Article 19, particulars shall betermined by the law issued by
the states.

The question may be referred directly to the Hoifise has not been decided

within two years, or if the decision made diss#&isthe concerned party.

18.Procedures

1)

A question of the right to self-determination mbst presented in writing. The
application must consist of the details of the ¢oassupported with names,
addresses and signatures of at least five perdegheanhabitants of the Nation,
Nationality or people, and whenever necessarypffieial seal and signature of

the administration that presented the questioth®right to self-determination.
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2) The individual or individuals who are delegatedotesent a petition to the house
pursuant to (1) of this Article shall produce aalele evidence of their delegation
from the Nation, Nationality, or people, particglashall be determined by the
regulations to be issued by the House.

19.Times set for Decision Making

The House shall make decision over the case, stdshtiv it, in not later than two

years time from the day of receipt.

Resolving Disputes and Misunder standings
20.General

The House of the Federation shall strive to resoiter state of Federal-State

government disputes and misunderstandings.

21.Duty of Readiness discussions

1) Any party claiming to have a dispute with the Fafl&overnment or a state must
make a call in writing for a discussion.

2) The party called for must be ready for a genuirsewision within a maximum of
forty-five days.

3) Following the two parties’ willingness to resolMeeir dispute by discussions the
House shall strive to the fruition of their disciess. It shall also follow up the
progress of the discussion.

22.Presenting the case to the House of the Federation

1) If one of the parties is unwilling to take partardiscussion initiated by the other,
or that the discussion, held between the two hdeein disagreement, the case
may be submitted to the House by the one or botheoparties.

2) The Hose may, when a case is submitted to it seek temporary solution or
cause others to seek a solution in consultation pettinent bodies.

23.Measures to be undertaken by the House
The House shall, before giving a final decisioreate conducive condition wherein
the concerned parties could continue their disoassi cause the parties to give issues
of their differences in writing within a specifiepod of time. It may also cause the
parties to produce all evidences in their possassio

24.Resoling Border disputes

Page 157 of 372



Seleshi Zeyohannes, Constitutional Law |l

The House shall decide issue of border disputesdbaa the Peoples’ interest and
settlement patterns
25.Peoples’ interest and Settlement patterns

1) The House shall pass a decision based on suffimémtmation it may have, on
redefining disputable borders taking into considerathe peoples’ settlement
patterns.

2) The House shall seek for the peoples’ interest @rsent as to redefining the
disputable border, if it can not decide to whiathesihe disputable land belongs.

26.Ensuring Peoples’ interest in Resolving Border disp

1) Peoples’ interest shall be ensured in a secridtlvaferendum;

2) The referendum to ensure peoples’ interest shatiopelucted in accordance with
the basic principles of the law of election.

3) The referendum to ensure peoples’ interest on batdputes shall take place at
Qebele level. If the disputants cannot reach it agteement as to the size or
boundary of the Qebele, it shall be determinedheyHouse;

4) The House may delegate the National Electoral Btmekecute the referendum;

5) Based on the result of the referendum, the dispooeder area shall be part of the
state of which the majority of the people voted.HHbwever, the result of the
referendum excludes some areas of pocket landgyebple in those areas shall
reside there with their rights and freedoms ensured

27.The Right to Vote

1) Without prejudice to the provisions of the releviaw of election, any Ethiopian
whose age is 18 and above, and registered andflivdive or more years in the
disputable area shall have the right to vote. 8aers shall be determined by the
regulation to be issued by the House.

2) A person, whose displacement from the disputal®a & proved to be due to
reason related to the dispute, shall have the tagibte.

28.Time Set for Resolving Border Disputes

The House shall pass the final decision on a batipute in not later than two years

time from the day of its receipt.

29. Miscellaneous Misunderstandings and Disputes
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1) The House shall request the parties to resolve thisunderstandings by peaceful
means and discussion where their misunderstandinther than border disputes.
It shall also attempt to abridge their difference;

2) If the concerned parties could not resolve theisunderstandings through
discussion, the House shall strive to find a sofutn any mechanism possible;

3) Without prejudice to the principles of the divisiaf power stipulated in the
Constitution, the House shall seek solutions tounderstandings that may arise
between the Federal and the State governments.

30.Devising Conflict Prevention and Resolution Meclsams

The House shall study the traditional as well asleno ways of conflict prevention

and resolving mechanisms, to resolve misunderstgadi and devise working

procedure and institutionalize same.

Questions that matter

The role of the Upper Chamber (HoF) is to countdaibce or act as a checking mechanism
of the exercise of majoritarianism (winner takepatdposition) as exercised by HPR.

1. By withdrawing the power to participate in ldgisng and awarding it the power of
interpreting the Constitution, doesn’'t the constitu Assembly serving the same
purpose; i.e. creating a checking mechanism?

2. One can say, it is only USA and India which havéfigently demarcated and
characterized the politicality from legality. Inee two Countries and some few
others, a Constitution is taken basically as alldgaument. I'm afraid in all other
countries, more so in Developing ones, a Constituts a political document. To
breach this gap most European Countries have desel@n independent and
separate forum, i.e. Constitutional Court for adjating questions of constitutional
nature. In the case of Ethiopia,

a) Should the power of constitutional interpretatiaan dwarded to the regular
Courts? See this in light of historical experience; Haile Selassie and

PMAC, where the Courts were subservient at botlkegim

Page 159 of 372



Seleshi Zeyohannes, Constitutional Law |l

b) Where are we heading? To interpretation by regDtarts? or Interpretation
by constitutional boards? Supposing further byicgtthe umbilical cord that
ties the CCI with HoF, wouldn't it be easier or ggable for us to follow the
continental experience? Explain.

3. The American and Indian experiences tell us thatsttutional provisions are
developed by case precedent. We have now a lanhvgives these kind of power to
the decisions given by the Federal Cassation Covould that salvage the problem
posed? or - The legislator (this HPR and any obimey) take-up this role and amplify,
articulate, etc.. the provisions of the Constita#io

4. Do you see any inconsistency between the provisibtise Constitution and those of
the Proclamation? If the latter gives less powdratshould be the solution? If more,
what should be the solution?

Section II: - Office of the Presidency®*

Had it not been to maintain the integrity of the RED Constitution, the Office of the
Presidency would have been treated along with ttiem of State and sovereignty in Law of
Constitution 1; or at least prior to going into clission of the federal entities, for the Office

as a symbol of the State rather than an operatstéutionper se.

“The President
“The President of the Democratic Republic of Etliéois the Head of State'®
“Nomination and Appointment of the Presid@ft
“1. The House of Peoples’ Representatives shall inat@ the candidate for
President.
“2.The nominee shall be elected President if atj@assion of the House of the

Federation approves his candidacy by a two-thirdgamity vote. .."*%*

101 Adopted from the Japanese model by Rajini Gdyaior Constitutions: UK, USA, Switzerland , Japan,
Ching (Gagotio Publications Pvt. Ltd. New Delhi, 2008p. 767ff.

102 FDRE Constitution, Article 69.
103 .
Id., Article 70 (1) and (2).

104 19, Article 70.
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As prescribed by the FDRE Constitution, major fiorts of the President are essentially of

ceremonial nature.

a) Opening the joint session of the HoF and HPRhatcommencement of
their session&>>

b) Proclaiming laws and International AgreementthaNagarit Gazettafter
they have been duly ratified by the HP@®iere, one should note that the
President has no power to bar legislations; ixeslanacted by HPR® (For,

if He, for some reason declines to put his sigratur such a law within 15
days of submission, it shall, according to Artiélg, take effect without His
signature.)

c) Appointing recommended ambassadors and otheoysnwpon their
nomination by the PM as well as receiving the ontidés of foreign
ambassadors”

d) Awarding medals, prices and gifts as prescriethe law as well granting
high military title as prescribed by the Pff.

d)Appointing six legal experts to CCl membersHip.

e) Inviting political parties to form a coalitiorogernment upon the expiry of
its term of office!'°

f) Granting pardon as prescribed by the fabv.

Here, the issue of pardon invites making discrirama between and among notions of

amnesty, clemency, commutation, condonation, paasiaihreprieve. Pardon refers’fo

105

107

108

109

110

112

Id., 71(1).

Id., Articles 71(2) and 57.
Id., Article 71(3) and (4).
Id., Article 71(6) and (7).
Id., Article 82(2c).

Id., Article 60(2)

Id., Article 71(7).

Henry Campbell Black, Black’s Law Dictionar§ixth Ed., (West Group, Bolton, M.A.), 1990.
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“[a]n executive action that mitigates or sets aside punighinf@ acrime. An
act of grace from government power which mitigates ghnishment the law
demands for the offense and restores the rights mndleges forfeited on
acoount of the offenseA pardon releases offender froentire punishment
prescribed for offense and disabilitieonsequent on higondition; it
reinstates hiscivil liberties. The power to pardon for non-federatlies is
power to pardon for federal offense.”

Clemency is“[k]indness, mercy forgiveness leniency; usually relating to
criminal acts. Used e.g. to describe at of goverobstate when he commutes
death sentenced to life imprisonment or grants pard

Amnesty is“[a] sovereign at of forgiveness for past acts grad by a
government to all persons (or to certain lass akspas) who have been guilty
of rime or delict generally political offense — treasosedition rebellion
draft evasion — and often conditioned upon theiumne to obedience and duty
within a prescribed time. . . Amnesty is the abmiitand forgetfulness of the

offence; pardon is forgiveness.”

Questions that matter.

1) How does pardon differ from those explained above?

2) First explain each?

3) Then try to find the rational of each of them?

4) Pro-cons and cons of each as a legal and/or legady?
Section Ill: The Head of Government (the Executive}- the OPM and the CoM
Parliamentary Systems of Government
Parliamentary systems owe their name to their fougnhgrinciple, namely, that Parliament is
sovereign. Thus parliamentary systems do not pensutiation of power between Parliament

and executive: they are all based on legislatiexetive power sharing, and, as such, there is

separation of power. This is also to say thathedldystems that we call parliamentary require
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that, governments (executives) to be appointedh@tged and as the case may necessitate, be

discharged by parliamentary vote.

The fact is that ‘parliamentarism’ does not denatsingle entity. If the performances of
parliamentary systems are as different as theythi®,js because they relate to, and result
from, very different kinds of executive-legislatidenkage. Indeed the English-type of
premiership or cabinet system, in which the exeeupractically prevails over parliament; at
the other extreme the French (Ill and IV Repultygle of assembly government that makes
governing a near-impossibility; and a middle-ofe thway formula of party- controlled

parliamentarism.

The underling, common problem of all parliamentasiss to have parties that do not cross,
in voting on the floor of the Houses, party line.the American case, party indiscipline is
always and necessarily a liability. Parliamentatypérties are parties that hold together in
supporting the government (generally, also if ialtmn); that is their appointees keep the
line. Therefore, the understanding of parliamestariassumes an understanding of who

controls the parties, how, and-in-turn, what ithiat parties contrdf"®

Power Sharing"**

Parliamentary systems are all power-sharing syst&uts power sharing cannot be pinned
down as tidily as power division can. The formusaeiusive, for sharing denotes diffusion
and diffuseness. Who shares what, with whom, intway or to what extent? To say the
least, power sharing admits a very great variaBtid.some order can be brought into this
maze by looking into the core authority structurevhich a chief executive, a prime minister
is empowered to perform. From this standpoint teadhof government may relate to the
members of his government as:
i)  Afirst above un-equals

i) A first among un-equals

13 Giovaini Sartori, “Parliamentary System”, Consiional Law, LLM Course The Ethiopian Civil Service
College (Compilation), Volume I, University of Amsterdait998), pp. 1001-117.

114 pid
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iii) A first among-equal

These are all power sharing formulas in that thegxaclude a power concentration in just
one person, in a primus souls, as in the caseeoftherican president whose government is
only his private cabinet. But they have indeed vdifferent formulas. A British prime
minister stands as a primus (first) above un-egdaishe or she truly runs the government
and has a free hand in picking and firing truly @ainate Ministers; the German chancellor
is less pre-eminent but still is a primus amongegoals (not among equals); whereas a
prime minister in an ordinary parliamentary systsna primus inter pares, among equals,

and thus not much of a primus either.

A first above un-equals is a chief executive thathe party leader, that can hardly be
unseated by a parliamentary vote, and that appaimischanges cabinet ministers at his or
her pleasure. So, this ‘first’ rules over its Mieis and, indeed, over-rules them. A first
among un-equals may not be the official party leaaled, yet, cannot be unseated by a mere
no confidence parliamentary vote and is expecte@nmain in office even when his cabinet
members change. So, this ‘first’ can unseat itsisteérs but can not be unseated by them or
the Parliament. Finally, a first among equals griame minister that falls with his cabinet;
that generally must embark on the governmental tedmposed Ministers’ — and that has
little control over the team (better described asoa-team whose untouchables play their

own game).

The significant point is that the formulae in questoutline a scale of power sharing
arrangements that undercut the conventional wisddimut what presidentialism and
parliamentarism, respectively, do best. For one, sbale indicates that an British prime
minister can govern for more effectively than an ekima President. This entails that the
presidential primus solus formula can not be ceebliwith any prevailing ‘governing merit’.
Furthermore, the scale suggests that there is hadvantage in replacing a primus solus, a
president, with a primus inter pares. So, the postearring formulas that hold ‘governing
promise’ are: i) first above un-equals, and ii3tfiamong un-equals.
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These are the interesting working cases of parldéang government — the premiership
systems that range from England to Germany. Bstithby no means to assert that all other

forms of parliamentarism are non-working.

Premiership Systems$'®

The premiership system, or cabinet system, atast is illustrated by the British system of
government. As every one knows, the British preshigr system assumes single party
government (it would founder with coalition goveramt), which in turn assumes a single
member district system that engenders a two-pgdiem. Let it also be underscored that it
is single party government that calls for a stpiatty discipline that obtains in Westminster;
for there to vote against one’s own government doimply handing it over to the

opposition.

Thus as indicated, the Westminster system of gonem rests on three major conditions.
These conditions build on each other in this ordePlurality elections, ii) Two-partyism,

and iii) Strong partisan discipline.

This implies that if the first condition is altered domino effect will follow — a domino
effect that presses for the adoption of some kinpremier system and, in any case, for the
rejection of the winner-take-all system. So, thétig€r premiership system can easily get
disrupted, while, on the other hand, is not eastifainable.

Therefore, any country that adopts a single mendistrict system on the argument that a
premiership system of government would follow mayseverely disappointed. Remember,
also, that the winner-take-all system is inadvisablhen a polity is polarized and/or

characterized by a heterogeneous political culture.

Moving on, as the United Kingdom and accordinglydeled countries illustrate, the strong
case of premiership parliamentarism, Germany iaies the weak, or weaker case of the

category. The German Federal Republic has neverahagb-party system, and only for a

115 |bid.
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short time single party government. It has longnhéastead, a three-party system (some say
a two-and—a-half), has always displayed two-mendo@lition governments, and does not
employ a majoritarian electoral system.

Working Parliamentarism**°
With reference to governing capabilities, ‘workifg'anches out in two meanings, namely:

effective government and/or stable government. Ahid distinction allows for three

combination of circumstances, that could be either:

i) Both effective and stable,
i) Stable and possibly effective, or
iii) Unstable.

So this framework allows for an array of workingsea that certainly extend beyond the

British model and the German experience.

The first combination eminently includes the premigp systems, but also includes the
‘predominant party system’ of countries such as @&weand Norway, Japan and Spain,
which may neither have premiership structures,antwvo-three party format, and yet display
un-interruptedly for some ten to as much as foegrg, single-party government (of the same
party); and this, on account of the simple fact thvae party obtains across a succession of
legislatures, the absolute majority of parliamentseats. Predominant party systems, thus,
can provide the stability and the effectivenessabdjpy that all single-party governments
provide.

The point, here, is that what cannot be accomplisivethe basis of the leadership principle
might be accomplished by particular kind of struictg of the party system. That is also to
say that the list of the working parliamentary dernagies is extended by cases that are no

longer explained by any particular constitutionahagement.

118 |pid.
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Beyond this frontier we can surely still find mphirty countries with coalition governments
that turn out to be stable and reasonably effecBg these are single-case success stories
whose success must be credited to policies anessive personal leadership qualities — not
to any kind of structure. Provided that one crucatdition is always respected, namely, that

the parties are parliamentary-fit and thus suffitiecontrollable and in control.

Parliamentary government functions are somewhat #ikmisnomer; that is to say, when
parliament, does not govern, when it is muzzledav@esely put, working parliamentarism
never is a ‘pure’ parliamentarism that fully emhesdithe principle of the sovereignty of

Parliament.

Stability and Effectiveness*’

In much of the literature ‘stability’ is the majondicator of working democracy. The
reasoning is that if a parliamentary system obtatable government, then it equally obtains

effective government. Conversely, unstable govemnimattest to inefficient government.

Let us begin with ‘governability’ — effectiveness efficiency in governing. The preliminary
admonishment is that these notions do not addresslaperformances but structural
capabilities. Performances depend on performensgssdriving depends on capability of
drivers. Moreover, drivers need roads and, sinyijgserformers need structures that allow
them to perform. So we cannot get decisive govemnwathout a decisive effective

government.

Second point is this: that we should not confudéetdive government’ with ‘activist
government’ and ‘ineffective government’. The fommea government that has the capacity
of implementing the policies that it pursues; lhuhay expound a non-activist philosophy of

government and therefore choose, whenever it sSdegdo remain inactive.

The difference between ‘effective’ and ‘ineffectigevernment’ is that the former is capable

to execute its duties (even when it decides agalogsig something for other reasons),

117 hid.
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whereas the latter cannot do what it would likedto In parallel fashion the difference
between ‘effective’ and ‘activist government’ isathwhile the first may be effective in

executing policies, strategies .. and dismantlihqngs, an ‘activist government’ is a

presumptuous government; one assumed to be a Tdoetr'assumes that there is no problem
that politics cannot accomplish or solve.

‘Inefficient government’ is the best retreat anyearan have against ‘bad government’: the
lesser a government’s effectiveness, the greagelos. An ‘ineffective government’ can be
quite harmful, for one of the major characteristafsinefficiency is to waste resources,
distribute resources for matters that do not aehew end, that simply go down the drain.
So, only ‘effective government’ is not of any riskhich any civilized nation should
prescribe to itself by default, as any of the otdégrnatives are worse or worst.

Turning to ‘stability’, the introductory questios: iWhich stability? or Stability of which unit
and substance? Stable democracy is one thing,esgdlernment quite another. That

democracy should not fall is obviously important.

But why is it important that any kind of governmesttould not succumb? The answer
generally is that stability of government ‘indicsiteffective government. Unlike the long-
lasting ‘State’, government stands for a mere domatSometimes governments can be long
lived despite being inefficient. In other wordsg tfime duration governments stay at power is
by no means an indicator and even less an actightificiency or efficacy. Indeed, in most
parliamentary systems which require government dslitton, governments prolong their
survival by doing next to nothing. In this contétxe little that coalition governments can do
is usually done in the first six months; duringithaitial honey- moon period. After that,
they linger on and buy time by staying still; byitrg not to rock the boat. Thus, the ensuring
factor to effectiveness and over-coming nationabfgms is not merely longevity, i.e. how
long governments last, but whether governmentsgyaren the capacity and are capable to
govern. Stable government may be a facilitatingddam, but certainly is not a sufficient
condition for the existence of an effective goveemin

After having ironed out that a government can lablstbut idle, long lasting but powerless,

it can of course be conceded that duration helgedrnimplementation of policies. However,
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the more we hold that stable government is a nacgs®ndition (though not sufficient) to
an efficient government, the more we must make ghed that stable government
consistently stays true to its mane (i.e. respalitgl, obligations and duties) and undertakes

the same in a lasting manner.

The Office of the Prime Minister

“The prime minister is the chief executive, theiohan of the Council of Minister, and the

commander-in-chief of the National Armed Forcé¥.”

The Office of the Prime Minister (PM) occupies asion of great importance as the real
executive. It is his relationship with the CourdfilMinisters (CoM), party in Parliament, the
HPR, the public and the world at large, which h#we potential to influence the course of
events in FDRE government. While the OPM is therstg wheel of the ship of the state,

while it is the PM who is the steering man

Before we look into the OPM under FDRE Constitutite us have a glimpse of as to what
some leading authors have to say about the BrRisime Minister, which will give the
reader, an idea of the immense power wielded by, imthe context of Westminster

Paradigm.

John Matrriot —the PM is the core of the British constitutionastgyn.

Gladstone -Nowhere in the world, has so small a substancescasirge shadow.

John Morley — Tie PM occupies a position, which, as long as is)ds one of exceptional
and peculiar authority.

Asquith —The Office is what its holder chooses and is ablaake of it.

Jennings -All roads of the Constitution, leads to the Primmister.

Greaves -the government is the master of the country andPihkis the master of the

government.

18 EDRE Constitution, Ob. Cit., Article 74 (1).
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There are phrases as well, which describe hisiposiis-a-vis the Cabinet. The one most
commonly used is the Latin phraggimus inter pares, i.€irst among equals. Yet, since the
PM is more than merely a first among equals, henier stella luna minors, i.ehe is a

moon among lesser stars. Albeit, his exact posisahat, the PM is the ‘sun around which

all planets revolve.’

It is a cardinal principle of a parliamentary gavaent that PM enters the OPM through the

HPR, he/she must possess the same qualificatianyasiember of the House.

Appointment of the PM**°
(1) The prime minister shall be elected from among neesnbf the House of Peoples’
Representatives.
(2) Power of government shall be assumed by the pallpiarty or coalition of political

parties that constitute(s) a majority in the Housd’>eoples’ Representatives.

When a new HPR is constituted after a generalielgcthe leader of the majority party in
HPR takes over as the PM-ship. In respect of thige situations can be identified: the first
is when the majority party is left without a leadkering the tenure of the Parliament for its
leader has resigned, the second situation arisea wh party has a majority in the HPR and
a coalition government has to be set up the leafiéne party, which has the largest vote
may take OPM. Lastly, a situation may arise whemergg parties there is such a split that
even a coalition cannot be formed. FDRE Constituieems to have not contemplated this
last possibility.

In respect of these issues, what is provided bjoBih's Constitution is that*®
1. The PM can, if he believes that he would fetchdratésult by calling new election
prior to the end of his term, in which case hetlaget the consent of HPR.
2. In respect of loss of majority in the HPR, whapisvided by the FDRE Constitution
is that“[tlhe president may invite political parties to fim a coalition government

within one week, if the Council of Ministers of eeypous coalition is dissolved

119 1d., Article 73.

12014., Article 60.
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because of the loss of its majority in the Hou$e Flouse shall be dissolved and new
elections shall be held if the political partiesncet agree to the continuation of the
previous coalition or to form a new majority coadit.”

3. If the House is dissolved pursuant to sub- Artitler 2 of this Article, new elections
shall be held within six months of its dissolution.

4. The new House shall convene within thirty dayshef ¢tonclusion of the elections.

Following dissolution, and till a new governmentiwits own PM takes over the function of
state, the pervious government acts only as a at@etgovernment; i.e. as an agent
authorized only for acts of managements. It maythetefore: ...enact new proclamations,

regulations or decrees, nor may it repeal or anagrydexisting law.
Powers and Functions of the PNF*

The powers of the PM are now examined vis-a-visGhbinet, the Council of Ministers, the

Parliament, his party and the people — both irctirgext of domestic and foreign affairs.

The PM exercises the following powers vis-a-vis @wincil of Ministers. The PM has a free
hand, while appointing his ministers. In the Bhtsystem the King does not play any active
role in this regard and has to agree with the Pdisice, for if he did not, the latter would
have to resign and the leader of the oppositiom@ahe invited to take over since he does
not have the required majority. The PM, through asver of selecting ministers, enjoys
immense patronage because on him depends thecalotiireers of contenders for office.
“But more important, on the quality of his choicepgnds the quality of his government”
Drawing up this list, was, as PM Benjamin Disrasglid: “a very severe trial” The task of
choosing appropriate men is both delicate and ehgihg at the same time. A.L. Lowell
likened this task of the PM tdthat of constructing a figure out of blocks, whiele too

numerous for the purpose and which are not of shapéit perfectly together*??

121 1d., Article 77.

122 As quoted by Guyal, ob. Cit., Note No. 99, pp2-11%3.
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Selecting the ministers is not a matter of persahaice alone; the PM has to take several
factors into consideration while making the appoiants. Some of them are listed below.

i) He shall consult the senior members of his party.

i) There is a tradition that surviving members of pastisters of his party, if they
are desirous to be appointment, are to be giverfeq@@ce and posts,
commensurate with their seniority to the PM.

iii) He has to see (Nation, Natioality and Peoples)ntiteons people are duly/fairly
represented in the Cabinet.

iv) Different factions of the same party should be gixepresentation.

v) Social, economic and religious groupings are ndigtagnored.

vi) Women should be adequately represented.

vii) Men who are good orators with a clean image beearhos

viii)  He must obtain the consent of those chosen.

ix) If there is a strong reason to include a member ishwt MP in the cabinet, he
will have to contest a by-election or else, a tile life--peer will be bestowed on
him, in order to facilitate his induction into ti&abinet. (this is further explained
by the next point)

X) There is a tradition that, while most of the Cabiktnisters are taken from the
Commons (HPR), the PM has the power to appointpasty, non-parliamentary
few individuals in the Cabinet.

xi) The Party Whip, if there is one, must be consult@he Part Whip is an
office/person which/who is in charge of discipline.

xii) The group chosen, must have a degree of homogerestyired to function
together as a team;

xiii)  He must give representation to the youth in ordeprepare the next line of
party leaders; and

Xiv)  Such other considerations as are appropriate pece®f time and place.

The task is indeed formidable. The choice is nsingple one and the real test comes when

the Cabinet has to function as a team.

It is the PM who determines the size of the CouotiMinisters. Governmental foundations

are ever widening, which means more and more depatt are created and more ministers
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appointed as the situation requires. The desiranabitious political leaders to be in the
Cabinet has also to be satisfied. Besides, by afipgi more ministers, the PM obtains a
wider support base. The more widely a PM distrisytds, the broader the base of support.
It is indeed correct that very often jobs, the sifghe Cabinet is not determined by the

demands of efficiency alone but is governed bypblgical debts that have to be paid.

The opinion in the modern times is in favour ofglarcabinets, so that representation can be
provided to all strands of opinion in the party. @émour correctly opined:
“A large cabinet helps the PM to control his senioolleagues. A small
cabinet would help his senior colleagues to contioh. For most men, it is
easier to dominate a body of 20, than of five. ptesence in the Cabinet of
Ministers who are less than equals, ensures thatRNl remains more than
first amongst them?®?*

Yet, the size of the Cabinet should be such tludigative responsibility and secrecy are both
possible and imperative, for they are the esseattdbutes of a parliamentary government.
The work of the government is divided into severahistries and the PM, in consultation
with his senior colleagues, has to distribute th@gastries between the various ministers.
Again, this distribution is not an easy task aooband Zinks pointed out:
“Two or more men may want and have equally goodntléo the same
position. Some may insist on posts for which thed®ls not consider them
suitable. Others may be reluctant to take placessmécially arduous or

hazardous character®*

While distributing portfolios amongst the ministethe PM keeps the following factors
related to the former in mind; their individual sting in the party, their parliamentary
record and experience in previous governmentsy tharisonal skills and knowledge in a
particular area and several such other practigaiderations.

123 1d., pp. 153-154.

124 1d, p. 155.
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If the PM has the power to shape the Cabinet, $wfas the power to reshape it. Changes in
the political situation or the poor performanceceftain ministers may force the PM to
reshuffle his ministry. Generally, reshuffling peeles a general election so that the

dissatisfied members of the party can be made taisis

The PM has the undoubted and sole discretionaryep@ivremoving a colleague, whose
presence in the Cabinet, as in his opinion, prejadto the efficiency of the government;
and with no need for endorsement by HPR, while @pgris a requirement for appointment.
lan Gilmour rightly observed that tHi€abinet Ministers are in the position of being &ats
of the PM, with no security of tenurethe PM can sack a minister for varied reasonh sisc

indiscipline, disapproval of the government’s pglimefficiency, insubordination, etc...

The only limitation on his power is a question afigeence; that is, he must avoid provoking a
revolt/resentment within his party. Great cautiantd be exercised by the PM while
dismissing ministers, for the opposition will gréite chance to impress upon the public that,
the government is internally weak and that the inalgappointments were faultyThe
opposition is in a position to use such eventsriogbstrictures against the PM, to raise the

cry that he is an inept judge of men and hence lgguatrustworthy as a leader”

A minister who has incurred the wrath of that PMmio is in search of better pastures in the
opposition camp or who has genuine differences mhion with the policies of the

government can submit his resignation to the PM.

The risks of resignation are almost always highsthad those who resign simply fade away
into oblivion. A minister who resigns is in deepuble, for he has committed the
unpardonable sin of rocking the boat. Gilmour sdlte boat may have been about to sink, it
may have been steering straight for the rocksctgain may have been ill and incapable;
still in the party’s eyes it was the duty of thenistier to remain on board and keep his mouth

shut. Mutiny is unpardonable'®

125 1d., p. 156.
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Resignations are always treated as a sign of dikloynd held against the minister. The
party does not regret his departure, yet miniséer th resign when and whenever a minister
has to escape from collective responsibility or witiee PM insists for his honorouble leave.
All said and done, resignations bring little or Inenefit to those who tender them. Gilmour
said in this context that:

“Although the resignation has made plain his diffleces with the

government, the former minister has to hold hisceeand pretend that

nothing has happened. He has to convey discrdetyhis jump overboard, in

no way implies criticism of the captain or the cremerely that he preferred

the water.’2®

PM as Chairperson of the Council of Ministerd?’

The PM derives his authority in large measure ftbenchairmanship of the CoM, both when
it is meeting and even when it is not. Therefoeeshould provide to the Cabinet a leadership
which is firm, highly visible and yet approachabléne agenda of CoM meetings is prepared
by his secretary under his own guidance, in whithRM has the last word on the sequence
of events and issues of the agenda. He presidestio@emeetings as well as guides and
controls the discussions. His role is to see tbatessort of agreement emerges out of the
disagreements. Harmony, rather than discord, shHmeilthe key word. During the discussions
he encourages, advises, instructs and even admegnigte ministers. On a group of
men/women who may disagree, he presses the pahttgreement is the key to keeping

together.

Whence, the major functions of the executive are:
2.2 implementation of laws and decisions;
2.3  organizational structures and status of administtat agencies such as

Ministries, Commissions, Authorities, etc...;

126 1d., p. 157.

1271d., pp. 157-158.
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2.4  formulation and execution of policies; i.e. economifinancial-, political-,
foreign-, .. policies;

2.5 ensuring order and peace; i.e. commanding the afmyFederal Police and
the Security Office;

2.6 provision of public goods and service like prowsiaf essential commaodities,
services such as telecommunications, water supply minting coins and
monitoring currency and transactions, etc..;

2.7  declaration of emergency;

2.8 effecting intervention as per the FDRE Constituteomd the Proclamation

shown hereundérf®

Federal Intervention

Distinct from the power of declaration of emergentye Federal Government can intervene
in state matters whenever the both Houses decidesinit does same in line with Articles
14(2b) and 15 especially for cases related withsabof Human Rights. Though both
conditions cannot be presupposed to be violatiohsstate sovereignty, the central
government has the right to suspend the state’suéixe and replace it by a Provisional
Administration, in the latter case. Comparison lod tatter with that of India, whereby the
President may by a proclamation declare a stateetoinder the authority of Parliament,
seems to indicate that FDRE Constitution has léfe Iplaying ground for centralization

efforts1?°

Question that matters

1. See the Preamble of the following Proclamation. r&hare four constitutional
grounds. Compare and analyze them with the corneBpg/respective provisions of
the Constitution.

2. See parts 2, 3, 4 of the same Proclamation. Argetleensistent with the respective

provisions of the FDRE Constitution?

128 EDRE Constitution, ob. Cit., Note No. 35, as cemged from Article 74 and other related Articles.

129 As asserted by Fesseha, Ob. Cit., Note No. 433 339.
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3. The purpose of enacting this Proclamation is stateder the % paragraph of the
Preamble, which states tH®¥HEREAS, it has become necessary to prescribawy |
the system that enables to implement the afore ioment provisions of the
Constitution;..”

a) Does the Proclamation deal only with matters oflementa-tion?

b) Among the implementation mechanisms provided theclBmation is the one
provided under Article 50. Wouldn't this contradittie very essence of the
Covenant of the federation?

c) Can you point out any other means by which intetigarmay be avoided?

4. Some students of Law like to see emergency powemgethe same purpose. Aren’t
they different mechanisms serving different purg@séSee the part of this text on
Human Rights and Emergency.) Explain.

5. Under Article 62(9) the HoF has the power to ortler intervention of the Federal
Government, where any state endangers the cormtiglitorder. Does this make the
HoF the ultimate savior and protector of the Caustin? (See this in light of Article
61(7), Article 8(1) and the Preamble; i®8Ve, The Nations, Nationalities and
Peoples of Ethioipia .. [h]ave adopted .. this Qdnson through representatives we
have duly elected for this purpose.”
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Proclamation®°

WHEREAS, it is provided for in Article 5(1) of tHeéonstitution that the Federal Government
has power and responsibility to protect and detbedconstitution;

WHEREAS, it is provided for in Article 51(14) of éhConstitution that the Federal
government deploy Defense forces at the requesstatie administration to arrest a
deteriorating security situation within the requegtstate, when the Region is unable to
arrest such situation;

WHEREAS, it is provided for in Article 55(16) of éhConstitution that the House of
Peoples’ Representatives request, on its own tiv#iaa joint session of the House of
Federation and House of Peoples’ Representativetake appropriate measures when
state’(s’) authorities are unable to arrest violasi of human rights within their jurisdiction,
and give directives to the concerned Council ofeSta

WHEREAS, it is provided for in Article 62(9) of th€onstitution that the House of
Federation orders Federal intervention, if anyestah violation of this Constitution,
endangers the constitutional order;

WHEREAS, it has become necessary to prescribe ty thkee system that enables to
implement the aforementioned provisions of the @tri®n;

NOW, THEREFORE, in accordance with Article 55(1)tbé Constitution, of the Federal

Democratic Republic of Ethiopia, it is hereby peogied as follows:

PART ONE
GENERAL
1. Short Title
This Proclamation may be cited as the “System for tntervention of the Federal
Government in the Regions; Proclamation No0.359/2003
2. Definition
In this proclamation;

130 proclamation No. 359/2003, System for Intervantbthe Federal Government in the Regions, Fed.
Negarit GazetaYear §' No. 80.
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1. “Intervention” means a system for intervention e tRegions pursuant to Article 62(9)
of the Constitution and includes measures to bertak accordance with Article 51(14)
or Article 55(16) of the Constitution.

2. “Person” means a natural or juridical person.

INTERVENTION IN CASE OF DETERIORATIONG SECURITY SIT UATION
3. Principle
The security situation shall be deemed to have loe¢eriorated where there is an activity
that disturbs the peace and safety of the publdt the law enforcement agency and the
judiciary of the Region are unable to arrest thmigty problems in accordance with the law.
4. Request of the Region
The State Councilor the highest executive orgath@fRegion shall present its request to the
Prime Minister through the Ministry of Federal Affa where any Region faces a
deteriorating security situation and is unablertest it on its own.
5. Deployment of Force by the Federal Government
1. The Prime Minister shall deploy the Federal Poticelefense force, or both to arrest
the deterioration security situation taking intonsieration the gravity of the
situation. The force to be deployed shall be urtdlercommand of the concerned
Federal organ;
2. The force to be deployed and the measures to lea tak same shall be proportionate
to enable to arrest the deterioration securityasibtn and maintain law and order;
3. The Regional Government shall have the resporsilii provide information that
enables to arrest the deterioration security sanand facilitate conditions;
4. The force shall take necessary legal measures ity do justice those who
participated in deteriorating the security situatio
5. The mission of the force deployed shall be terneidathere the deterioration security
situation has been arrested or where the highestigixe organ of the region or the
regional council requests the Prime Minister fasctstermination;
6. Report
The Prime Minister shall present periodic reporthi® House of Peoples’ Representatives on

the activities carried out by the forces in the iBeg
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INTERVENTION IN CASE OF VIOLATIONS OF HUMAN RIGHTS
7. Principle
An act of violation of human rights shall be deen@dhave been committed where an act is
committed in a Region in violation of the provisiof the human rights stipulated in the
Constitution and laws promulgated pursuant to tleas@itution, and the law enforcement
agency and the judiciary are unable to arrest sigtations of human rights.
8. Investigating Team
1. The House of Peoples’ Representatives may sendama t® the Region for
investigation of a case when it receives informmatioom the Human Rights
Commission, representatives of such Region or framy other person on the
violations of human rights which require the Fetlarrvention and on the failure of
the region to arrest the acts. The team shall sbiw$imembers from the House of
Peoples’ Representatives;
2. The team may, where necessary, request the assistaithe experts of the Federal
Executive organs;
3. Any Regional organ shall have an obligation to @afe with the team.
9. Report of the Team
1. The team shall compile and submit with its recomdations to the House of
Peoples’ Representatives information gathered withe Region where the alleged
acts of the violations of the human rights are caiteal
2. The report compiled pursuant to Sub-Article (1Xtoé Article shall specify concrete
evidence that describes the act of the violatidnsumnan rights in the Region, the
sources of the problem and persons responsibldé, fefforts made and measures
taken by the Region to arrest such violations oh&m rights and whether or not such
Region will be able to arrest the act.
10. Request and Report
1. The House of Peoples’ Representative shall, up@mirge a report submitted to it
pursuant to Article 9 of this Proclamation, calljant session of the House of
Peoples’ Representatives and the House of the &salerand submit the request to
same where it finds that the matter requires theenmention of the Federal
Government;
2. The House of Peoples’ Representatives shall presesport with justification to the

joint session of the necessity of the interventbthe Federal Government.
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11. Giving Directive

Where the joint session is convinced by the repobmitted to it pursuant to Article 10(2)
the House of Peoples Representatives shall, acgptdi the decision of the joint session,
give directives to the Region to arrest the actsiolations of human rights, and bring to

justice those who violated such human rights akd tdher measures as maybe necessary.

INTERVENTION WHEN THE CONSTITUTINAL ORDER IS ENDANG ERED

12. Principle

An activity or act carried out by the participation consent of a Regional Government in
violation of the Constitution or the constitutiormaitler and in particular:

1. Armed uprising;

2. Resolving conflicts between another Region or Nmtibationality or People of
another Region by resorting to non-peaceful means;

3. Disturbance of peace and security of the Fedenagonent; or

4. Violation of directives given pursuant to Articlé df this proclamation;

Shall be deemed to have been an activity or athésendangered the constitutional order.
13. Investigation and Decisions

1. The House of Federation, on its own initiative drem it receives information from
the House of Peoples’ Representatives or from andbbdy that any Region has
endangered the constitutional order by violating @onstitution, may, based on the
information submitted to it and after having contgglca necessary investigation, give
directives to the Council of Ministers or to otlggvernment organ to investigate and
report to it in order to decide whether there isgéa;

2. Without prejudice to Article 93 of the Constitutiothe Council of Minister shall,
when it receives information that any Region inlaiion of the Constitution has
endangered the constitutional order, present #it¢éemto the House of the Federation
after having carried out its investigation and vehieffinds it that such danger requires
the intervention of the Federal Government;

3. The report to be submitted pursuant to sub-Art{@leand (2) of this Article shall
indicate that the peaceful means to settle the esaushich endangered the
constitutional order has been left out and the ttmms provided for in Article 12 of

this proclamation have been met;
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4.

The House of Federation shall, after having exachifiogthwith the report submitted
to it pursuant to Sub-Articles (1) and (2) of tigicle, order the intervention of the

Federal Government where it finds it necessary.

14. Measures to be taken by the Federal Government

1.

The order to be given pursuant to Article 13(4)tlwf proclamation shall be that
which enables to arrest the situation that hasreyetad the constitutional order;
Without prejudice to the generality of sub-Arti¢l® of this Article and Article 93 of
the Constitution, the House of Federation may takeollowing measures;

a) To give directives to the Prime Minister to depke Federal police or
national defense force or both, depending on th&usness of the
problems, to enable arrest the danger;

b) to decide to setup provisional administration tlsataccountable to the
Federal Government by suspending the State Cowmdl the highest
executive organ of the Region.

The Provisional Administration may take the follogimeasures in the Region;

a) To bring to justice the Regional Government offisj appointees, officials
elected by the people, members of the police aodrise force, and other persons
responsible for the danger of the constitutiondkoy

b) To speedily facilitate conditions for the Regiovernment to resume its office
by restoring the constitutional order;

The Prime Minister may, upon the recommendationtha Ministry of Federal

Affairs, assign temporarily the Federal Governmastsonnel for the resumption of

regular activities of the region where the capaatythe executive organ of the

Region is impaired by the measures taken pursuarub-Article 3 (a) of this

Article;

The measures to be taken by the Federal polickeodé¢fense force pursuant to sub-

Article 2(a) of this Article shall be proportionate enable to arrest the situation that

has endangered the constitutional order;

The House of the Federation shall, where it belighat the situation that endangered

the constitutional order has been arrested, givectives to the concerned organs

determining the expiry period of the Provisionalmidistration period to the period

mentioned in Article 15(3)

15. Provisional Administration
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1. The Provisional Administration shall take measuhet enable to arrest the situation

that has endangered the constitutional order;

2. Without prejudice to the generality of Sub-Arti¢lEO) of this Article, the Provisional

Administration shall have powers and duties givethe highest executive organ of

the Region, and shall in particular;

a)
b)
c)
d)

e)

f)

Lead and coordinate the executive organ;

Assign the Heads of the Provisional Administration;

Ensure the enforcement of law and order;

Facilitate conditions for conducting election iretRegion in accordance with
relevant law;

Approve a plan and budget of the Region;

Carry out other duties to be entrusted to it byRbderal Government.

3. The Provisional Administration shall stay in thgio: for a period not exceeding two

years; however, the House of Federation may, whecessary, expend the period for

not more than six months.

16. Reporting and Follow-up

1.

The Prime Minister shall quarterly submit reporttbe conditions of the Region
to the House of Federation;

Without prejudice to sub-Article (1) of this Artelthe Prime Minister shall, on
request of the House of Federation, present atrapany time;

The House of Federation shall devise its own meshamo conduct study and
evaluation within the Region sending its own teamd given directives where
there are matters that require corrective measoa@ssd on the findings of the

study and evaluation.

17. Publication

1.

The House of Federation and the Prime Mister sbsilie statements to the public
about the situation that endangered the constitatiorder, the order given by the

House of Federation and current situation of thgiéte

Without prejudice to Sub-Article (1) of this Artegl a forum shall be held periodically to

enable the public within the Region to have acdesmformation about the situation and

give opinions hereon. The public opinions expresseduch forum shall be compiled and

submitted to the House of Federation and the Cbohddinisters...
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Questions that matter

1. Should the federal government (in any federal systeave the power to interfere
in the affairs of constituent states?
1.1 If yes, what factors should qualify as to necessiit& If no, why?
1.2  Cite federal systems with no and without the poefantervention and
the rationale, thereof.

2 Can you make distinction between the power of waetion and emergency
power of a federal government, as envisaged byclarti93 of FDRE
Constitution?

3 The entire field of managing and commanding defdosees is the province of
the Executive. Shouldn’t the Parliament and/or ottrgans of control, such as
Auditor General, Ombudsman, Human Right Commissibave any role to

play? See the following synopsis.

Synopsis: Parliamentary Control over Defense

The power to establish and administer national rdefe public security forces as well as
federal police force is given to the Federal Gowent. So is the deployment of federal

forces to arrest deterioration of security in destbut with the request of the state in question
or with the instruction of the House of FederatiDnawing-up, approving and administration

of federal budget are also parts of the federagiction.

In general, the House of Representatives are, fevthexceptions, the single most important
branch of government which has the sole power &@testatutes (parliament-made law). The
developers would, therefore, like to address thesgon of parliamentary control over

defense under the following headings.
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|. Direct Control:

a. By Enacting Legislations

Following the procedures established by law and @enstitution, the House of
Representatives, has as per Article 55(7) the potwedetermine by enactment the

organization of the national defense and publicssc

Does this mean or would this imply the conferrimgietermining of:
» powers and functions of bodies of administration?
» procedures of the use of defense forces?
» goals, tasks and powers of same?
» providing guarantees of ensuring civil, social pedsonnel of same?
» prohibition of creation of defense forces othernthar the purpose

envisaged by the House of Representatives.

There are proclamations, regulations and directisesed by the House of Representatives,
the Prime Minister, Council of Ministers, The Mitris of Defense and Departments of the
Ministry. The scope, content and whether theseslatypns are consistent with parent laws

are matters to be pondered upon.

b. Allocation of Budget

On the basis of the budget proposal formulatedhieyMinistry of Defense, developed and
submitted by the Council of Ministers, the HouseRafpresentative has the power to ratify
the federal budget as per Article 55(11). Doesriesin or would this imply:
» That the House of Representatives is supplied addquate information
to make reasonable decision?
» that the House of Representatives is provided thiéhpower of checking

the performance of state budget?
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c. Enforcing Transparency

There is no direct reference to transparency weipect to defense, but the Constitution
under Article 12 states that the conduct of affafr&overnment shall be transparent. Then
* How is the scope of state secret determined?

 How much should the mass media have access toss@iets?

d. Enforcing Political Neutrality

Under chapter ten, Article 87(2)(4) and (5), captid as on National Policy and Objectives,
the Constitution stipulates
» Composition of the defense force shall reflect etroiomposition of the
Country;
* The Minister of Defense shall be civilian;
* The armed forces shall at all times obey and réspedConstitution; and
* The armed forces shall carry out their functiomrefof any partisanship to
any political organization(s)
Then:-
» are there prohibitions and mechanism of controlfogtical parties from
doing business in the Army particularly the partygppvernment?
» Should there be judicial or quasi-judicial mecharss of enforcing

infringement?

e. International Relation

The House of Representatives, as per Article 59 (B3 the power to ratify international
treaty.
* Does it have the power to nullify treaties whichymgo against the
Ethiopian interest?
« If any, how are secret military treaties regulated?
* What are the mechanisms set for regulating intemalt purchase of

arms?
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» If there are defense industries, how are they e¢gdfl?

f.  Human Right Infringement

» Under Article 55(7), it is provided that if the atuct of the forces infringe upon
human rights, the House of Representatives shal cait investigation and take the
necessary measures.

» Can this legislation be made functional? How? Awere appropriate procedures and

organs for enforcing this proviso?

g. The use of Defense in time of War and Peace

The House of Representatives has the power to:-
* As Commander-in-Chief of the Army, the Prime Minmsteads the
operational aspect of defense matters. The Ger@&ghaf of Staff is

directly under him.

h. The Council of Ministers

» determines on the implementation of the laws amuistins adopted by the House of
Representatives;

» decides on the organizational structure of mireéstand other organs of government;
and it coordinates the activities of same;

» draws the annual federal budget and when approyddebHouse of Representatives,
it implements same;

» submits draft laws to House of Representativesudicg Emergency Decree made as
per Art 93 of the Constitution;

» has the power to regulate matters by issuing réguka
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II. Peripheral Control Mechanisms

a. The House of Federation/Council of Constitutional hquires:-

* Dby interpreting the Constitution.

b. Federal Ethics and Anti-Corruption Commission
e By creating awareness and promoting public sercade of
ethics.
* By preventing, if possible, when it is committed ibyestigating

and bringing the cases before a court of law.

c. Human Rights Commission and Ombudsman

* What is and would be its role in defense matters?

d. Auditor General and the Ministry of Finance
e Conducting auditing annually and inspecting budget
performance: fiscal and asset auditing;

* Regulating disbursement and purchasing of goodsarkces.

The assessment of parliamentary control over defenan also be effected by

international/regional organizations on the bafisstablished international parameters.

Can you say any thing in this respect? ConsiderSgburity Council, European, etc... Does

Africa have any arrangement?
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Charter IlI
The Judiciary and Other Organs of Control

Section I:- Judicial Power3!

Exclusive Power

There is a question as to where the division of groimherent in federalism applies for

judicial power to the extent of requiring each ardé government to have its own court

system. On the one hand there is the view thae &atirts subject to review by the Supreme
Court are sufficient to protect the interest of thderal government. Lower Federal Courts
are perceived as unnecessary, expensive and tikdédg an intrusion on the autonomy of the
state governments. According to this view, Stater@oare believed to be competent for the
work required so long as appeal is guaranteedhigteer federal tribunal. This seems to be

the trend in Germany, Switzerland and India.

On the other hand, there is a view that FederalrtS€dike federal executive agents are
desired to effectively implement the power of teddral government. If one takes the federal
principle of division of power strictly, not onlyra legislative and executive functions
divided between the federal government and thestéiut judicial authority too is divided.
This would lead to a dual set of courts: Federalr@oapplying and interpreting federal laws
and another set of Courts applying and interpretireglaws of each state. That seems to be
the case with the United States and Ethiopia. Wisegarate court systems exist it is
assumed that judicial power should be divided betwthem in line with the rest of the

federal arrangement.

The United States follows the dual court systemafrts. The Constitution provides that the
judicial power shall be vested in one Supreme Cand in such inferior courts as the
Congress may form time to ordain and establisha Aessult, two types of Federal Courts are

established: the Constitutional Courts, also caleticle Il Courts, and the Legislative

131 Fesseha, Ob. Cit., Note No. 42, pp. 400-422.
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Courts, also called Article | Courts. The formee astablished by Congress under Article 111
of the US Constitution while the latter existentéudicle | of the same Constitution.

Only Federal Courts are provided for in the Coosbn. There is the federal court system,
an integrated system divided into numerous geograptits and various levels of hierarchy.
In addition, each state has its own court systeaahdperates within the state. Because of this

duality, the State Courts administer state law lederal Courts administer federal law.

Germany introduces a judicial hierarchy differemtnii the United States. All judicial power
not given to Federal Courts is reserved to theestathis means that in contrast to the
situation in the United States, most matters inmg\federal law are litigated initially in
State Courts subject only to ultimate and limiteddral appellate review. Unlike in USA, in
Germany all lower and intermediate courts of appasat State Courts, whereas all Courts of
final appeals are Federal Tribunals. The Basic eapressly contemplates Federal Courts

only for military, civil service controversies aimdellectual property.

The organization and operation of the judiciarynisre or less shared between the federal
government and the states. Federal law specifiedbdisic organization and jurisdiction of
State Courts, but their administration and staffimgluding the training of judges is under
the control of the sates. Regular courts adjudjaateong other things, constitutional cases,
while the Federal Constitutional Court is the higfh@ourt of review for constitutional cases.
The Swiss judiciary is also organized in a moreilainfashion to Germany. The statutes of
the federal government need not be applied by apemileral agencies and Federal Courts.
They have to be executed by cantonal agencies eedforced by Cantonal Courts. The law
is an indivisible unite. Therefore one cannot heempeting federal and state court systems.
Thus cantons do execute and implement federal Vaivs cantonal courts and cantonal
agencies. In each canton there are intricate ciomilminal, administrative and other
specialized courts with extraordinary jurisdictamd with some intermediate level of appeals

and finally one finds at the highest level of apgptee Federal Supreme Court.

The Indian Constitution sets up a federal judiciaonsisting only of the Supreme Court
without any inferior courts in the federal judicgtstem. Unlike the United States, there is a

single integrated system of courts for the Uniomveh as the states that enforce and interpret
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both the Union and state laws and at the headeoétitire system stands the Supreme Court
of India. Below the Supreme Court stand the Highi®oof the different states and under the
high courts there is a hierarchy of other courtscivlare referred to in the Constitution as
subordinate courts: courts subordinate to and uti@econtrol of the High Courts. The states
in India are all subjected to the jurisdiction grmvers of a single integrated judicial system.
The Ethiopian Constitution gives some hint abow trganizationof the judiciary the
Constitution states that supreme federal judicigharity is vested in the Federal Supreme
Court and reserves for the HOPR to decide by athivd-majority vote to establish inferior
Federal Courts as it deems necessary, nationwidie swsme parts of the Countifhere is
only one federal Supreme Court with nationwidegdidgtion and, until very recently, the

Federal High Court and First Instance Courts wiengdd to Addis Ababa and Dire Dawa.

As for the organization of the inferior Federal @sun the states, the Constitution declares
that the jurisdiction of the Federal High Court asfdhe First Instance Courts are delegated
to State Courts. By virtue of this delegation, 8tate Supreme Court exercises, in addition to
its state jurisdiction, the jurisdiction of the Ieedl High Court and the State High Courts
exercise, in addition to their state jurisdictiohe jurisdiction of the Federal First Instance
Court are appealed to the State Supreme Courtewlbitisions rendered by a State Supreme
Court on federal matters are appealed to the Fe@enareme Court™>? With the recent
decision of Parliament to establish Inferior Fetli@autrs, a full-fledged dual court structure
is on its way, at least in five Regional States aAresult there are Inferior Federal Courts in
some states, while the delegated power seems tingenin three other states namely:
Oromia Amhara and Tigray; i.e. adding to the poioted in Chapter five that some level of

asymmetry exists in reality among the constitugates.

As far as the State Courts are concerned, fronptbeisions of the Constitution one finds
that the judicial structure consists of the StatetHnstance Courts at the lowest level, also
called Wereda’'Courts, above which we have the intermediZtane/High Court and at the
highest level we have the State Supreme Courtthgllstate Constitutions too stipulate that
the judiciary of the Regional State shall be orgediin such a way as to comprise the

Regional Supreme Court, High Courts and First m=staCourts.
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As a result the Ethiopian judicial system, theaadty speaking, is organized on a dual basis
in which there are two parallel court systems,fdaeral courts and the state courts with their
own independent structures and administrations. é¥ew until the enactment of the new
laws the operation of the Federal and State Comet® an integrated one. One probable
reason for the original design of the dual but gafed court structure under Article 78(2)
was the lack of trained legal experts while it gas-up in 1995. However, after 10 years of
experience it appears that the delegated functibrState Courts has brought some

inadequacies in the enforcement of federal laws.

Shared Judicial Power

As described above, among the federations considére United States alone adopted the
dual structure of Courts, one set of Courts intipg federal laws and another set of Courts
enforcing state law. Ethiopia too seems to follbv same pattern. But this parallel system
does not necessarily imply that each set of Caextscises jurisdiction that is completely
exclusive of the otheAlthough there are certain matters, which the fediemgislature may
provide to be exercised exclusively by Federal @uhere are many matters falling within
the judicial power of United States in which St@urts have a concurrent jurisdiction with
that of the Federal Courts. In a nutshell, therey maviously be, like other powers,
exclusively federal, exclusively state and shareticjal powers. Of course when there are
concurrent judicial powers between the federal stade judiciary, mechanisms should be

installed to resolve conflict of jurisdiction.

There may be confusion for litigants as to wheréléotheir case. In certain circumstances, a
case brought before a State Court may thereaftaéak®n to a Federal Court. Otherwise,
even when there is a parallel system of courts &élse United States, Congress has not made
the jurisdiction of each court exclusive. The twstems in the United States interlock One
aspect of that interlocking occurs when in a dsfere a state court any question arises that
calls for the interpretation of the constitution te US or of the validity of any act of
Congress or Treaty made there-under. Such questiomsally fall within the ambit of
Federal Courts or in last resort in the SupremerCeither because the case may be
transferred from the state to the federal coutteause it can go on appeal to the Supreme

Court from the highest court of the state.
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There are two views as far as the Ethiopian courttcture of shared judicial power is
concerned. On the one hand there are those whaotlatidhe dual court structure is strictly
taken both under the constitution and the proclamatissuetf® and as a result contend that
civil or criminal cases fall either before an exstliely federal court or an exclusively state
court; hence there is no case of shared/concyuditial power One indication of this is the
fact that Proclamation 25/96 has not openly pravifla the existence of shared judicial
powers. The other view, which this author holdddbdhat despite the law’s silence there
still remains a concurrent judicial power. For argte, labor cases are mentioned nowhere in
the proclamation as federal cases but we know &tam from Article 55(3) of the
Constitution that it is federal law matter. The Goercial Code too is a federal law by virtue
of Article 55(4) of the Constitution and the samads true for the Penal Code (Article
55(5)). We know also for certain that the State i®odo adjudicate criminal cases in the
regular discharge of judicial duties, not in thé@legated powers. The fact that the federal
Supreme Court does also review state cases witkstavers errors of law also suggests the
existence of shared judicial powers. As a resulipde the apparent parallel existence of

courts, like other powers, there are shared juidioevers.

Besides, the federal and state Constitutions imgatp a huge number of rights and
freedoms. It is declared théla]ll federal and state legislature, executive arjddicial
organs at all levels shall have the responsibilégd duty to respect and enforce the
provisions of this chapter (chapter three)lhis clause, if taken seriously, has far reaching
consequences as far as the role of the judiciagnforcing and protecting human rights is
concerned. It must be emphasized also that itdisty imposed on the judiciary at all levels,
apart from the other branches. It is also clear #egpecting and enforcing’ fundamental
rights and freedoms by the judiciary is meaninglesdess the judiciary in one way or
another is involved in interpreting the scope amdithtion of those rights and freedoms
which it is bound to enforce. In this respect, cant to popular thinking, the federal and
state courts are not prohibited from interpretihg tonstitutiod>* One need only mention
incidentally the United States supreme Court hatalbor a lot to enforce the fundamental
rights and freedoms throughout the federal systewalse it lacked such constitutional
authority and its inclusion in Ethiopia was meamtatvoid such mishaps. This adds to the

view that that there is shared judicial power alto the final say as far as constitutional
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interpretation of parliamentary legislation is cemed it is reserved to the HoF. It is
obvious, therefore, that there has been no unitgramong federations in organizing their
judiciary. A dual judiciary would seem to be lodicarollary of the dual polity in federations
but as indicated it is not strictly followed. Eventhe United States there is some reliance on
state courts to apply and interpret the laws of fimderal government. The method of
organizing courts in federations, therefore, intisasome variation. What is common to all
is that either there is a safeguard clause grarttiegfederal government the power to

establish federal courts or the right of appea federal government is at issue.

Jurisdiction

The US Constitution spells out the powers of théefal judiciary in some detail including
the assignment of original jurisdiction to the Spe Court in some matters as well as
appellate jurisdiction in otherEven if it is true that Congress may, within thaits of the
Constitution, provide remedial measures or togetihién the states attempt to amend the
Constitution, such measures are taken rarely aisdstmply a fact of life that in the United
States all social and political issues sooner detaappear before the Supreme Court, thus
making it the most powerful of al courtsThe Supreme Court has two kinds of jurisdiction,
namely: appellate and original. In the exerciseappellate jurisdiction the Court is the
highest tribunal in the republic although it exsed it as a matter of discretion. Its original
jurisdiction is constitutionally specified as extlimg to cases involving two states, those
between a state and the federal government anc tim®lving foreign ambassadors —
exercised rarely. The Constitution reserves to @sy)the authority to alter appellate
jurisdiction by law, but its original jurisdictiortan only be altered by constitutional

amendment.

As is well-known, the primary task of the Supremeuf@ lies in the realm of appellate
jurisdiction. Here, with its power to declare lasrsd acts of the executive unconstitutional, it
servers as final arbiter in the interpretation leg Constitution. It provides the authoritative
and uniform interpretation of the law of the lagpellate cases reach the Supreme Court
from both, the Constitutional Courts and the Legise Courts as well as the highest State

Courts, within the context discussed above.
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To begin with the authority of the Federal Couittss limited to certain specific situations,
all other possible types of jurisdiction being mese to State Courts. The specific types of
jurisdiction granted to the Federal Courts undés firinciple may be grouped under two
broad headings. First, certain kinds of cases nealgdard by the Federal Courts because of
the nature of the subject matter of the litigati®hus, if the facts of the case are such as to
involve Federal Constitution, a federal treaty diederal statute, the case may be heard at
Federal Court. Likewise, any case arising withia field of admiralty or maritime law falls
within the parties, may hear certain types of casespective of the subject matter; for
instance, cases affecting ambassadors and otheigriodiplomatic and consular agents,
controversies to which the federal government gady, cases between two or more state
governments and cases between a state governntettizens of another state or between
citizens of different states. The Federal Courtsoahave exclusive jurisdiction over
bankruptcy, patent and copyright law. They shanmecaaent jurisdiction with states over
suits between citizens of different states, in WwHiederal judges apply the appropriate state
law; and cases involving the Constitution and fallws, in which state judges must apply
federal law. By and large all other possible tyjfa$ within the jurisdiction of the State

Courts.

The Indian constitution has set up a federal jagiciconsisting only of the Supreme Court
without any inferior courts in the federal judicgystem. The State High Courts and other
inferior courts continue to be the Courts constigithe state judiciary. The Supreme Court
has three kinds of jurisdiction, original, appedlatnd advisory. Under Article 131 of the
constitution, the Supreme Court has exclusive waigurisdiction to any dispute:
A. Between the government of India and one or motesta
B. Between the government of India and any stateateston one side and one or more
states on the other;
C. Between two or more states, if and in so far asdispute involves any question
whether of law or fact on which its existence oteex of a legal right depends, so

long as such a treaty does not exclude the cqurisliction.

The Supreme Court in its original jurisdiction atipates purely federal disputes or
intergovernmental disputes. A dispute falling witl-C, as noted above, to be justiciable by

the Court should involve a question whether of awact on which the existence or extent
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of a legal right depends, thus excluding politiqalestionsControversies concerning the

election of the president and vice president ase aecided by the Supreme Court. The
Supreme Court in its original jurisdiction is aldze guardian of fundamental rights and
freedoms and issues writs for the enforcement efrights. It is the supreme interpreter of
the constitution and the guardian of the peoplersdamental rights. As noted already, it is
the ultimate court of appeal in all civil and crimal matters and the final interpreter of the
law of the land and thus helps in maintaining umfity of law throughout the Country.

The jurisdiction of the Court, however, does natkeexl to disputes arising out of any treaty
where such treaty or agreement excludes the jatiediof the Court. It must be a dispute in
respect of a legal right but not a political ondv&te parties or agencies could not bring a

case under Article 131.

The appellate jurisdiction of the Supreme Couddscribed as follows: An appeal shall lie to
the supreme Court from any judgment, decree ot @irder of a high court in the territory of
India, whether in civil, criminal or other procerds if the High Court certifies that the case
involves a substantial question of law as to therpretation of the constitution. The
appellant should confine himself to the constitadlblaw point involved. Such a restriction is
necessary to limit the flow of cases coming to$lupreme Court. Where the High Court has
refused to give such a certificate, the SupremertCmay, if it is satisfied that the case
involves a substantial question of law as to therpretation of this constitution, grant
special leave to appeal for such judgment, decreénal order. The Supreme Court’s
jurisdiction in this regard is remarkable in intexting the Constitution. In addition to the
constitutional matters stated above one can agp®althe decisions of the high court even
in civil proceedings if it involves a substantialegtion of law, though of course only if the
high court certifies it. The substantial questioh law involves arguable cases often
indicating a difference of opinion and whose siguaifice is not limited to parties but requires
intervention of the Supreme Court in guaranteeiogies uniformity. Thirdly, in criminal
matters appeal is allowed from the decision ofHigh Court in exceptional circumstances
for instance when the High Court reverses the aectisf the lower court that acquits a

suspect from life imprisonment or death.

Fourthly, the Supreme Court also has important pairreview regarding decisions of

tribunals other than the regular judiciarythe modern era of complex government there are
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numerous disputes handled by a host of varied adjtaty bodies outside the regular
judicial hierarchy. Indeed it is wrong to assumattthe courts monopolized the entire
business of adjudication. There is the plethoraboflies and officials that undertake
adjudicatory functions under powers conferred tenthby legislation often covering
controversies between the administration and iddiais. They are often called quasi-
judicial, indicating that they are not courts parel simple but do have some features of both
courts as well as the administration. The Supremattears appeals from decisions of such
bodies; it is a forum to correct any misuse of poargprocedural irregularity by such bodies.
It is interesting to note that the Supreme Coudreises this power even if many of the

statues establishing such tribunals state that deeision is final.

Lastly, the Supreme Court also exercises advisorigdiction. The president may if it
appears to him that a question of law or fact e or is likely to arise which is of such a
nature and of such public importance that it iseghk@nt to obtain the opinion of the supreme
court, refer it to the Court for consideration. Tgresident may even under this clause refer
matters excluded from the normal jurisdiction oé ttourt. This is contrasted with united
stats supreme court that consistently refuseswe gdvisory opinions, refusing to decide

abstract, hypothetical or contingent questions.

Unlike the United States Supreme Court whose agige|urisdiction is confined to cases
arising form constitutional issues, federal lawstreaties, the Indian Supreme Court is the
highest court of appeal concerning civil and criahinases apart from cases relating to the
interpretation of Constitution. Besides, the Supre@ourt has an extraordinary power to
entertain appeal without any limitation upon itsadetion from the decision not only of any
court but also of any tribunal with in the terrifoof India.This is in addition to its federal
umpiring role. The decisions rendered by the SupreCourt are binding on all the
authorities throughout the Republic of India. Besmof the lack of inferior federal courts,
the states in India are all subject to the jurigdics and powers of a single intergraded

judicial system at the apex of which stands ther&up Court.

The Ethiopian judicial system, compared to othatefations, stands constrained in its
jurisdiction. Even within the limited powers confed by the Constitution, several internal

as well as external factors seem to be at playdmtain the judiciary’s low profile. Firstly
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judicial powers are being taken away from the ragijuidiciary to special other tribunals
whose constitutional status remains controversfghen there is legislative leeway for
intervention, governments often decide to ‘stripju@s of their jurisdiction to adjudicate
matters in which the government of the day hasl vitterests or they may transfer
jurisdiction over such matters from the Regular @oto tribunals whose decision-makers
often lack the security of tenure or expertise gejb by the judiciaryFor instance, in
Ethiopia despite the constitutional clause underckr 78(4) stipulates thaspecial or ad
hoc courts which take judicial powers away from thgular courts or institutions legally
empowered to exercise judicial functions and whddh not follow legally prescribed
procedures shall not be establishetiere are controversial tribunals introduced ftone to
time by the federal legislature and they do seerdisgmantle the courts’ jurisdiction. The
clause of prohibition is understandable in lighttlod terrible experience under the military
that used to set up many such ‘special courtssfmnmarily executing political suspects; the

clause appears to be a significant departure srégard.

While this was the background, recent developmeetsm to case some doubt on the
workability of this principle. Slowly, important peers are being taken away from the
regular judiciary to special tribunals within tharius ministerial offices. Allegations are
often made in relation to delay of cases in ther@othat they are dragging their feet. It is
also alleged that many suspects die in jail befioeg see the gates of the Court. Examples to
these allegations are cited. Some have been rdleagd away when the Court gives its
verdict because they have been in jail for a pebegond the court's sentence. More
importantly, the delay is affecting business tratisa. Businessmen and women cannot rely
on the rule of law and decisions of courts, becaussene knows how long a case is going to
take. Consequently, Civil Service Reform in genewad justice reform in particular is and
should remain top of the agenda for the governnasnensuring legality of any activity,
including that of any business transactions, usiat.

Moreover, one may wonder if taking away the judigs constitutional power is going to

help any institution in the long run. The point éés not that such semi-judicial bodies are
unimportant. Comparative study indicates that ssmmi-judicial bodies exist and they do
play an important role along with the regular jualig. In the United States the bulk of them

are known as Article | or Legislative Courts as aggd to Article Il Courts. In India too
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there are similar institutions. In Germany and 3eiiand such tribunals exist but constitute

part of the regular judiciary. In India and the tédi States their decision are subject to
review by the regular judiciary. There is an evareasing governmental activity and some

cases may better be addressed by the tribunakikétbdministration. These may also have to
do with the fact that the courts are overburdereedake up these new matters or such
technical matters. Nevertheless, it is difficultctansider them as ‘courts’ in the proper sense
of the term and yet they decide questions affedfiregrights of citizens and their decisions

are binding upon them. Indeed, it is true thatalbtases and controversies go to the regular
judiciary and because of the technicality involaedhere is a wish to reduce the caseload of
the judiciary, their relevance might not be quesdide.

Seeking a way out, let’s refer to comparative studiych suggests two alternatives. While
the tribunals are unavoidable they should eithealtenomous (indeed Russell extends the
concept of judicial autonomy to any such tribunafalved in adjudication or rendering
authoritative settlement of disputes about leggits and duties, which is quite less practical
as they are often structurally placed within theanive) or else the highest judicial organ as
the Supreme Court should exercise judicial powerspacific grounds. The trouble in
Ethiopia is that such tribunals are neither automasmor subject to review at a higher level.
Secondly, although the judiciary arguably has potwenterpret the Constitution, it has no
power of reviewing the constitutionality of laws thés power has been expressly granted to
the HoF. Thirdly and more importantly, the judidethnch’s power of reviewing decisions of
several other tribunals is far from clear and tlistean has not yet established it beyond
doubt. The German, Indian, not to mention Uniteate3t federal experiences clearly indicate
that at least the highest tribunals do not allowess even by way of last resort to the

Federal Courts.

In the Ethiopian case, worst of all is Proclamatio. 25/96 which is supposed to define
federal and state judicial powers, but has lefivemny things unresolved and making the
Federal Courts to review by way of appeal matteestgd to states as regards exclusive
federal matters, but are to be allowed to reviegvliblk of shared judicial powers. A state
Supreme Court decision on a federal matter, notusike, could be final and binding
without resort to the Federal Supreme Court exbgptay of cassation.
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As to what concerns the issue of jurisdiction oi@® in Ethiopia, their power to adjudicate
cases is constitutionally guaranteed by the Fedeoaistitution. The Constitution declares
that judicial powers both at federal and state Ikewaee vested in the Courts. Besides, the
Constitution guarantees every citizen right of asd®e justice. It is stated that ‘every one has
the right to bring a justifiable matter to and tatain a decision or judgment by, a Court of
law or any other competent body with judicial powEnis seems to define broadly the scope
of judicial power. It suggests that not all disputre within the scope of judicial power.
Judges or other bodies with judicial power decidé gustifiable matters, those that arise
form actual cases and are capable of settlemefeday methods. Furthermore it states that
the federal supreme Court shall have the highedt faral judicial power over federal
matters. It also states that the Supreme Court Bhaé the highest and final judicial power
over state matters. The Constitution then vagledyés one to wonder as to what constitutes
federal matters, which seem to be the key for tloeaion of jurisdiction between federal

and state courts.

This rather vaguely stated principle of federal atate matter is somehow defined under the
proclamation that establishes federal courts. As {es proclamation the common
jurisdiction of federal courts is stipulated adduls: federal laws and international treaties.
Secondly, over parties specified in federal coahall have jurisdiction over the following
cases, making the parties more specific: ‘caseshich a federal government organ is a
party; suits between persons permanently residingjfferent regional; cases regarding the
liability of officials or employees of the federgbvernment in connection with their official
responsibilities or duties; cases to which a fareigtional is a party.” The federal courts also
have jurisdiction over place specified in the cingbn or in federal laws. Article 3(3)
specifies that federal courts shall have judic@hgr in places specified in the constitution or
in federal laws and traditionally all cases arisimg\ddis Ababa and Dire Dawa fall into this
category. According to the new proclamation thas sg parallel federal courts across the
country, federal courts will also exercise jurigiio over cases arising in other places of the

country.

As can be seen, the proclamation allocates subyjatter jurisdiction to federal courts on the
basis of there grounds; laws, parties and placesletJthe first paragraph Federal Courts

assume judicial power over cases arising under Goastitution, federal laws and
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international treaties. This goes a along waylusitating what constitutive federal matters.
However, one immediately encounters a problem. Ating to one author, despite the lack
of definition of what constitutes a federal matige can presume that all cases that arise or
claims that are based on federal law may be calléelderal matter and the rest may be
categorized as state matter. Yet this rules ouptssibility of shared judicial power. If we
look at other provisions of the proclamation thafime the respective original, civil and
criminal jurisdiction of the federal Supreme Coukgderal High court and federal Fist
Instance Courts, the phrase ‘federal laws’ is gigerery wide definition under Article 2(3)
of Proclamation 25/96 agddivs of the federal government include all previtaws in force
which are not inconsistent with the constitutiord aelating to matters that fall within the

competence of the federal government as specifidftkiconstitution.”

Accordingly, all laws enacted by virtue of Artick of the federal Constitution by the HOPR

are federal laws. Besides all other laws enacteprbyious regimes that are not repealed or
inconsistent and so long as they fall within thenpetence of the federal government, are
also by virtue of Article 2(3) of Proclamation N2b/96 federal laws. As a result, the penal
law remains federal law. The Labor Code as weltheasCommercial Code are also federal
laws. While this is the general clue as to whatstitutes federal law, the Proclamation that
defines the civil and criminal jurisdiction of Fedk Courts lists only a fraction of the

offences or cases to be adjudicated by federatsdurany case, one cannot safely conclude
that the proclamation exhaustively enumerated thisdiction of Federal Courts and as

noted, we know for certain that State Courts doi@idpte cases arising from federal laws in

their competence as State Courts not in their débelgfunction.

The question then is whether what is defined uRdeclamation No. 25/96 is only exclusive
federal jurisdiction and as to whether there ishared/concurrent judicial power between
Federal and State Courts? If so, do State Couxts puaisdiction to try federal cases as a
result of this concurrent jurisdiction and can thasmses be appealed before the Federal
Supreme Court. One author has stated State Quutrsnly adjudicate on matters that arise
under state law but also on cases that arise uederal laws. Abebe argues that those
federal cases not mentioned by Proclamation 25K6ng to exclusive state jurisdiction
because a federal matter by virtue of this proctamais narrowly definedHe writes,

matters not specifically mentioned under the proelgon as falling under the federal court
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jurisdiction are presumed to fall under exclusit&tes jurisdiction. The rest of the federal
laws, which are not enumerated, are then undersiodi within the jurisdiction of State
Courts. The point, however, is that it is diffictidt think federal courts are prohibited from
adjudicating what is inherently their subject mattdot every case arising from federal law,
as the Constitution suggests, is within the juosdn of Federal Courts. While what is stated
in the proclamation constitutes exclusive fedemkgrs, in the context suggested by Abebe
Mulat, rules out what bulk of federal cases adjatiid by State Courts as shared, not as
exclusive state matter and what is defined by Rroation 25/96 is the exclusive federal

matter.

If we agree that what is defined in Proclamatio/®85s only exclusive federal matter then
the next question is who adjudicates all other €asesing from federal laws and on what
capacity. We earlier noted that in the United &tdtederal Courts almost exclusively deal
with matters of federal law and matters raisingstibational interpretation, whereas State
Courts deal primarily with matters of state law} Btate Supreme Courts also hear cases
raising issues of both federal and state law. @énbd this is of course the fact that

constitutional interpretation is decentralized.

The question in Ethiopia’s case, then, is whetherState Courts, in doing so, undertake a
delegated function, or is it a shared jurisdictes suggested above? The constitutional
provision adds-up the confusion in this regard. Toastitution delegates to State Supreme
Courts and State High Courts the function of fedeligh Court and Federal First Instance
Court respectively. That is, the Constitution sgeakdelegation until the HoPR decides to
set up lower federal courts across the Country,lyimg the revocable position of the
delegated power. The Amharic version, howeveress lexplicit implying a given authority,
not necessarily a delegated one. On the other atidle 79(7) speaks of concurrent power
rather than a delegated one, and the same termp®yed under Article 80 which outlines

rather more the concept stipulated under Articl@y8

Despite the apparent confusion in the use of tefehsgated or concurrent power, this writer
contends that the delegated function of State Gasitestricted to exclusive federal matters
rather than to shared federal powers. Until sutie tas the HOPR establishes Federal Courts

throughout, State Courts have delegated power jodmdte exclusive federal cases as
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defined by the Proclamation. But state courts hawecurrent/shared, not delegated power
over federal matters not mentioned under the pnoafemn. As far as shared power is
concerned they do not need any delegation. Thdgmation has not exhaustively listed all
federal matters and whatever is not included inpteelamation belongs to state courts and

in doing so they exercise shared judicial powehwA¢deral Courts.

The trouble once again, however, is that a decisfam state supreme court on such shared,
not delegated powers, as a matter of practice ¢dmappealed before the federal supreme
court and the latter does not seem to have reatizedit is divested from reviewing all
federal cases arising from federal laWsthe appellate power of the Federal Supreme court
is explicitly stated under Article 80(6Hecision rendered by a State supreme court on
federal matters are appeasable to the federal supreourt” and appeal cases from state
courts exercising delegated federal jurisdiction atohigher court in the hierarchy are
stipulated under Article 80(4)and (5).

There is then a bit of confusion between what itest under the Constitution, the
proclamation 25/96 in which appeal to the Federgir&me Court is expressly permitted.
The Proclamation does not exhaustively define f@dmatters and even if defined the state
courts continue to adjudicate federal matters. &@hmmsvers should be viewed as part of the
shared judicial power between federal and statet€@nd because on federal matters, not
limited to exclusive federal ones, the federal $apr Court has the highest judicial power
(Article 80(1)) appeal should be allowed when thare grounds of appeal. Note that the
Supreme Court’s appellate power is not restricte@xclusive federal matters. It is quite
difficult to understand why the Supreme Court’'s povis restricted in practice only to

Cassation, in all cases other than exclusive fédeatters.

The Constitution provides that the decisions oteStdigh Courts exercising jurisdiction of
Federal First Instance are appealable to FederpieSie CourtThis gives the Federal
Supreme Court a final appellate judicial authoater federal matters. However, first of all
the final appellate jurisdiction of the Federal Bpe Court has been limited to federal cases
that are originally decided by State Supreme Caartkeir appellate (delegated) jurisdiction
in variation of State High Court decisions. Thattiee Federal Supreme Court is excluded

from reviewing appeal federal matters; that is, Begleral Supreme Court, as a matter of
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practice, has also no power to review federal matteecided by State High Courts and
affirmed by state Supreme Courts. The Federal Supr@ourt, as a matter of practice, has
also no power to review federal matters decidedstate Courts in the exercise of shared
judicial powers. The only way for the Federal SupeeCourt is cassation as not limited to
federal matters. As indicated below, it even exsetwlcases arising from state matters, so

long as there is a fundamental error of law.

Here one notices the fundamental contradiction: Feeleral Supreme Court trying to

compensate its supposed to be power through tisatoas clause.

The Power of Cassation

Unlike other federal Constitutions the Ethiopiann@iitution, indeed, seems to take the
principle of dual court structure seriously. Acdogly, the Federal Supreme Court shall
have the highest and final judicial power over fatienatters, whereas the State Supreme
Court shall have the highest and final judicial powver state matters. In this regard, it
appears, as far as state matters are concerneeljsh® appeal from State Courts to Federal
Courts. However, the assertion of matters withicheaespective state is not without
difficulty. The Federal Supreme Court has found svand means of reviewing State
Supreme Court of last resort for appeals in ciwmdl @&riminal cases. As noted already, if a
case does not involve federal law, then the Statpré®ne Court issues the final and

determinative ruling in the case. Could one staitewith equal force in Ethiopia?

As noted already, the appeal power of the federaits is limited to only exclusive federal
cases. Which means that even the bulk of the fedasses, shared, however, the federal
supreme court reviews by way of cassation, casadet®by the state supreme court that one

could hardly categorize as federal cases, if talisrs a basic error of law.

Could one consider the cassation cases on ordoaityand criminal cases, which should
have been dealt with by the state courts, as gpNuithin the ambit of Article 80 of the

federal constitution? Should it not be limited wdéral laws and cases with a view to
guaranteeing uniformity of interpretation of fedetaws? The relevant provisions state

‘notwithstanding’ the provision of sub-articles dda2 of the article:

Page 204 of 372



Seleshi Zeyohannes, Constitutional Law |l

A. The Federal Supreme Court has a power of cassat@nany final court decision
containing a basic error of law.
B. The State Supreme Court has power of cassationaoweiinal court decision on state

matters which contain a basic error of law.

If one considers the wording of A and B above, he tatter, the power of cassation is
explicitly stated on state matters. In the formtetaes not limit the power of cassation of the
federal Supreme Court. It does not specify he fdeupreme court’s cassation power to
federal matters. It simply says’ over any final cadecision. The introductory paragraph of
Article 80 sub 3 and the omission seem to sughpestalthough appeal from a state supreme
court on state matters is not allowed as matteigbt, the federal supreme court can review
state supreme court decisions by way of cassafisnch decisions, contain a basic error of
law. It gives one the impression that the fedetglr®me Court has the power to review all
final decisions rendered by any court throughow tountry. After all, Article 80(3a)
provides‘notwithstanding the pro-visions of sub-articleseoand two”the Federal Supreme
Court has the power of cassation over any finalrtcdecision. Which again could be
construed to mean that the State Supreme Couréeséhfimal say over state matters, although
by way of exception; i.e. the federal Supreme Conay review by way of cassation
decisions of State Courts, state matters. The ménaof the Constitutional Assembly also
suggest that the federal supreme court has the rpofveassation not only over federal
matters but also on state matters and even moeeestingly the federal Supreme Court
reviews state matters in which the state supremet®as rendered a final decision by way
of cassation. Furthermore, a study indicated tn#té years between 1996-1998, 1,121 cases
came from the State Supreme Courts to the Fedegale8e Court for cassation and this
constituted fifty percent of the workload of thessation division of the Federal Supreme
Court. The cases by and larger relate to possesstigns with respect to immovable; titles
related to immovable; filiations and adoption; dien of matrimonial property and breach of
contract. These are undoubtedly matters that féhinvthe jurisdiction of State Courts.
Besides, some of the cases were already reviewetthébyassation division of the State
Supreme Court and hence constituted, what one algycassation within cassation.

There is a contrary view that holds that the Fdd8wpreme Court cannot review even in

cassation state matters as it takes away the ictitzal of the State Supreme Court. The
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cassation division may rightly review cases decitgdregional supreme courts and high
courts on matters delegated to them but does nat tiee power of cassation over cases
relating to state matters or over cassation detwsom state matters. In short, practice should
not justify the wrong interpretation of the law.hiftpia has adopted a dual court structure
and practice distorts the structural set-up ofaberts. This approach forces one to interpret
‘any court’ under Article 80 as any federal courtany other court rendering a final decision
on federal matters. By the same logic Article 10¢8)Proclamation 25/96 also needs
gualification and hence be limited to the delegdteuttion of the State Courts. Furthermore,
opening up the process endlessly in creates |legartainty, as the winner has to wait until
the losing party gives up. Execution of judgmelné¢n, has to wait for a long period time.

A more convincing argument for this view could pgsh be made from the principle of
federalism. When a matter is assigned to belorgydtate jurisdiction it is based on the view
that the matter is of local rather than of natioimgbortance. It is because it is felt that the
case allows for regional variation as opposed toumity. If so, the practice of the Federal

Supreme Court to review stated cases, that is matteended to end within the jurisdiction

of the state because they are of local importameéer its cassation power, is contradictory
to the federal idea. The current practice of thdef@ Supreme Court, however, indicates
that the Federal Supreme Court does review ang statter so long as it is convinced that
there is a basic error of law involved. The ambiguat constitutional level and this

contradictory trend is further reinforced by anotReoclamation that stipulates that power of
cassation of the Federal Supreme Court over firalstbns of the regional Supreme Court
rendered as a regular division or in its appeljatisdiction. There is still a question whether
this is warranted in view of the position taken endirticle 80(3), but the Supreme Court is

using this power to guarantee a uniform interpietadf laws across the states.

As can be seen from the experience of other Fedarpteme Courts there is a need for
guaranteeing uniformity regarding some cases aatl fimction can only be guaranteed
through the Federal Supreme Court. However, asdngeviously, the function of
guaranteeing uniformity is often limited to fedetalvs. This important qualification is
missing in the Ethiopian situation, but the Supreboairt has somehow found a way out to
discharge this role, extending its scope beyondtvghdesired. That is to say, the power of

cassation of the Federal Supreme Court, which,aligfishould have been limited to only
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federal matter, goes further to incorporate evetesmatters. Otherwise the Ethiopian
Supreme Court stands to be the weakest in termsgisdliction, except for cassation power.
It can interpret the Constitution but cannot dexldre law unconstitutional. It is also not the
Highest Appellate Court, comparable to the ondbkénindian or European Federations, as its

powers are limited to exclusive federal cases.

For reasons explained in the first section of Qimpter, the Ethiopian Constitution vested
the power to interpret the Constitution and to eavihe constitutionality of laws in the HoF,
rather than in the regular judiciary. Reform insthegard does not seem feasible in the near
future and hence discussions focus on analyzingtbeisions of the Constitution and the
new laws that define the scope and powers of the &tad the CCI. Thus we see the first

mark of restriction on judicial power.

Second, as we mentioned in several parts of tly sthe judicial atmosphere as well is not
very comforting, either. Apart from its own institnal weaknesses related to undue delay
and integrity of the judges, its jurisdiction haseh restrained. All these things added up
together, created a tense judicial atmosphere andeha high degree of ‘judicial timidity,
thus the role of the judiciary in the delicate mes of enforcing the Constitution and federal
integration is far from satisfactory, Strangely eglb, despite the existing diversity and wide
powers of the states on the one hand and centtdikeral system in practice on the other,
only a few cases of intergovernmental conflictsehbeen brought before the HoF. Thus its
role has so far been modest. This is certainly iezaf the congruence in the party system at
federal and state level. The present calm situasi@xpected to change with a change in the

political party configuration at federal and stiseel.
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Questions that matter

CCl is placed under Chapter 9 which deals with Gtmes and Powers of the Court in the
FDRE Constitution.

1. Is CCl a Court in matters of composition and acd¢abifity? (See also Article 84(1),
that it has the power to investigate constitutiotiaputes. What does investigation
include and exclude?)

2. Can you imagine of any Court which can not disppsmse as long as the issue is
justuicable and within its sphere of competence?

3. See Atrticle 82, the manner of composition. Wouldiné representation of the HoF be
awkward in this instance, for the proposal of Ci@ally goes to it?

4. Wouldn't it have been better to make the delegatimede under Article 80 by

ordinary legislation?

Section II:- Power of other Organs of Control

Under the FDRE Constitution there are certain mstiestablished under and by the HPR,
which, stricto senspdo not fall under the executive; i.e. rather ¢hesgans are controlling

systems set against the executive in particularthed arms of control may even extend to
checking at least certain spheres of operationsrgdins like the HoF, HPR itself and the

Office of the Presidency.

So, what | the Developer characterize as Orga®@oatrol constitute the following:
* The Institution of the Ombudsman;
* The Human Rights Commission;
* Auditor General,
» The House of Federation together with CCI, as prtgers of the Constitution,

which have been already treated, above.
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Questions that matter

1. Proclamation on Human Rights and Ombudsman arexadnéSee Annex?? and
Article 55(14) and (15), which establish thesetei) Is it the HPR on its own?

2. See the powers of these entities. What makes tineinth@ procedures they use when
they are attending cases submitted to the? Whaesntlem different from Regular

Courts? Do they make decisions? If yes, how do &xeyte them? If no, then what?

To answer these questions and to have a fair itleavo they operate the Developer has seen
it fit to reproduce some of the how the Swedishnteupart operates.

The Institution of the Ombudsman: The Swedish Parkmentary Ombudsman Systertt?
Introduction

If one wants to understand the role and the impafctthe Swedish Parliamentary
Ombudsmen, it is of great use to have some knowledithe Swedish administrative system
and of the historical background of the Ombudsnretitution. There are especially two
factors that should be emphasized. The first isSthvedish administration combined with the
comparative independence of the Swedish adminigtrauthorities, and the second one is
the accountability under criminal law of every oféil for his actions when exercising public

power.
Historical Background

The office of the parliamentary Ombudsman was eckah 1809 as a part of the new
Constitution that was adopted that year. It hadydwer, a prototype in the office of the
King’s Ombudsman, which was created in 1713 by K@igarles XIl, who ruled as an

absolute monarch. The King created the office ef ltighest Ombudsman, i.e. the king’s

132 The material iS totaIIy taken froﬁl?es Eklundh, Chief Parliamentary Ombudsman, (X®ublished, presented to a symposium held here in

A/Ababa.
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foremost representative, the duty of which wasrtsuee that the judges and civil servants
acted according to the law and otherwise fulfillgeir obligations. The weapon of the
Ombudsman was the right to prosecute transgreséiicgals. This office, later known as the
office of the Chancellor of Justice (Justitiekanslestill exists as the government’s

Ombudsman.

After the death of King Charles in 1718 Sweden $@aie decades of Parliamentary rule, and
between 1766 and 1772 the Swedish Parliament, itsel&y, exercised the right to appoint
the Chancellor of Justice. The year 1766 is imporia Swedish constitutional history also
for another reason. In that year Sweden was gigdiirst Freedom of the Press Act which, to

date, contains provisions laying down the princgdfi@ublic access to official documents.

Later on, the royal prerogative of appointing tHea@cellor of Justice was restored in 1772.
After a new period of royal absolutism King Gustawyas dethroned in 1809 and the
Riksdag adopted a new Constitution based on theipte of balance of power between
King and Riksdag. The Constitution provided for thppointment by the King of the
Chancellor of Justice and for the election by thks&ag of aJustitieombudsmanThe
Ombudsman of the Riksdag should t&e man of known legal ability and outstanding
intergrity”. His duty was to supervise, in his capacity aspaasentative of the Riksdag, the
observance of laws and decrees by all judges amer affficials. Like the Chancellor of

justice he was a prosecutor.

One reason for the creation of the new office viiesRiksdag wanted to have a supervisory
institution of its own that was entirely indepentiehthe King. Another important difference
between the King’'s Ombudsman and the Parliamerfanpudsman was that the former
acted in the King's interest, whereas the superyisativities of the latter should have as

their aim to protect the rights of the individuéizen.

In 1915 the Riksdag created a separate officefersupervision of the armed forces the
militeombudsman -and thus, from 1915, Sweden had two parliamentanb@ismen. In
1968 the two offices were amalgamated into onetitigtn consisting of three Ombudsmen.
In 1976 the office was reorganized and the numb&robudsmen increased to the present

number of four.
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The Parliamentary Ombudsmen and the Constitution

The most important provisions concerning the Pawdiatary Ombudsmen are laid down in
the constitution of 1974. The activities of the Qudbman are a part of the parliamentary
control of government. This control is divided beém the Riksdag and the Ombudsman in
such a way that the Riksdag supervises the Cabmthe Cabinet ministers, whereas the
Ombudsman on behalf of the Riksdag supervises teimwwhich the laws are applied by
the courts of law and by the administrative autiesiof the state and the local government.
The reason for this division is to be found in #pecial constitutional relation between the
Cabinet on one side and the administration on theroA Swedish Cabinet Minister is not
head of a ministry in the usual sense; he hasstdiBposal only a rather small staff — usually
between 100 and 200 persons who prepare bills,rgmental decrees and other cabinet
decisions. The administrative work is instead earrout by semi-independent agencies
headed by civil servants. This means that a Calpniter is not allowed to give orders to
the authorities within his area of responsibilityis can be done only by the Cabinet as such
and it is usually done in general terms; e.g. byiisg decrees or guidelines for the use of the
funds appropriated for the activities of the auities.

Consequently, and peculiar to normal practices,imistér is not personally responsible —
legally or politically — for the single actions af administrative authority or an official. That
a Minister can never be held responsible for agieciof a Court of Law goes without

saying.

The division of supervisory powers between the &agsand the Ombudsmen means that the
activities of the Ombudsmen can be regulated byikedag only in general terms; i.e. by an
act of law. Thus the Riksdag cannot give an Ombuaaésninstructions as to which
individual case he should investigate or dismiss; can the Ombudsman accept such

instructions.

Organization and Duties

Page 211 of 372



Seleshi Zeyohannes, Constitutional Law |l

There are at present four Parliamentary Ombudsaieof whom are elected by the Riksdag
at a plenary sitting for a period of four yearseTdlections are prepared by the Riksdag’s
Committee on the Constitution.

The Ombudsman’s Office is strictly unpolitical, anid has been a tradition that an
Ombudsman should be acceptable to all the polipedies represented in the Riksdag. Re-

elections are possible and indeed frequent.

The Ombudsmen usually come from the judiciary amdrecruited among persons who are,
or would be suitable as Justices of the Supremet@othe Supreme Administrative Court.
One of the four Ombudsmen is head of the Ombudsn@ifice. He cannot, however,
interfere in the supervisory activities of the ath®@mbudsmen. Each Ombudsman is
accountable for his actions only to the Riksdag.

It is obvious since no Ombudsman can carry ouhaisduty, fulfill his role if he/she does
not enjoy the confidence of the Riksdag. The at#igiof the Ombudsmen are scrutinized by
the Riksdag’'s Committee of the Constitution on tasis of their annual report. If an
Ombudsman does not have the confidence of the &ikdte can be dismissed immediately

by a majority vote.

The Ombudsmen are assisted by a staff of abouatsprésent about 30 lawyers as well as
registrars, secretaries and administrative staff¢ legally trained staffs are usually recruited

from the authorities and most of them are juniciggs in the judicial career.

As a rule, only one of the four Ombudsmen is autedrto sign a final decision even if it is

only a question of dismissing a complaint withaurtlier investigation.

The Ombudsman’s Office receives its funds diredtlgm the Riksdag without any

intervention by the Ministry of Finance.

The main object of the Ombudsmen’s activities esshfe-guarding of the principle of “Rule
of Law” and the protection of the Rights and Freadmf the individual as laid down in the
Constitution and Swedish Law.
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It is said in the ‘Ombudsman Act’ that it is thergi@ular duty of Ombudsmen to ensure that
the courts of law and the administrative authasitdserve the provision of the Constitution
concerning objectivity and impartiality and thae tundamental Rights and Freedoms of the

citizens are not encroached upon in the procepslafc administration.

The last-mentioned provision alludes to the dedailill of Rights in the Swedish
Constitution which lays down the freedom of spedbh,freedom of assembly, the freedom
of demonstration, the freedom of association arel fleedom of religion — which are
fundamental features of a democratic society. Thk d8 Rights also protects different
aspects of the integrity of the individual; e.gs hight to communicate privately with others,
his right to privacy in his home and his freedommadvement. These Rights and Freedoms
can be limited only by means of Statutory Law whaam be decided by the Riksdag. The
public authorities, thus, can not interfere witlgiRs and Freedoms of an individual except
when this is expressly allowed by an act of lawaddition, the European Convention on

Human Rights has recently been incorporated irecStvedish domestic law.

The Jurisdiction of the Ombudsman

The Ombudsman’s supervision covers virtually alveggomental agencies and the local
government as well as the individual members oir te@aff. The four Ombudsmen, thus,
supervise the police, the security police, the arfaeces and the prison administration,
respectively.

The Ombudsmen also supervise all other personsexbrrise public power. For example,
an employee of a state-owned company which is resble for safety controls of cars can
be subject to supervision by the concerned Ombudsimaensure that no car with faulty
design or defects makes it to the roads.

The Courts are as well supervised by the conce@mtudsman. But that doesn’t mean that
the Ombudsman would interfere in the decision-mglanctivities of the Courts, since this
would be in direct conflict with the fundamentalnmiple that the Courts shall carry out their

duties in an independent way, subject only to thetents of the law. For this reason the
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Ombudsmen as a rule do not make pronouncementgrtamg the way in which the Courts
apply the law or assess the evidence when decaage. The Ombudsman’s main concern
in supervising the Courts of law and the admintateaCourts is, instead, to ensure that cases
are tried according to the rules of Court procedared that judgment is rendered within

reasonable time.

This doesn’t either mean that judgments are egtegémpt from supervision, however. If a
judgment turns out to be deviant (or in breachtofjhe law, the Ombudsman is obliged to

take corrective action.

Investigatory Powers

The Ombudsmen have vast powers of investigatiorciware laid down in the Constitution.
Thus, they have access to all official documentihodigh the work of the Swedish
administration is based on the principle of tramspay, i.e. the right of every individual to
have access to the documents of the authoritiese Soformation must be kept secret in
order to protect national interests, like for exéanitve security of the state or the personal
integrity of an individual. But, as access to sudhssified documents is obviously a
prerequisite for an effective supervision procéss,afore mentioned four Ombudsmen have
access to the respective documents of their sgliatety. Furthermore, every official under
supervision is obliged to give the concerned Ominads all the information he/she might

seek and assist his/her investigation effort arallinecessary way.

The Ombudsman’s Office is usually described as>draerdinary institution. This means
that the Office does not supplant an Ombudsmanregalar supervisory institution within
each public administration to carry out its dutieslso means that all four Ombudsmen (and
their subordinates) are entirely independent ofgbeernment and do not in any way take
part in the ordinary decision-making activitiestioé authorities. They do not function as an
instance of appeal and they cannot change a deaisamle by a Court or an administrative

agency, nor can they order a Court or an authtwigct in a certain way.
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The role of the Ombudsman is, instead, based opriheiple of personal accountability of
every official for his decisions. When the Ombudan@fice started its activities 180 years
ago its main character was that of a Prosecutdifised Whenever an official was found to
be in fault the Ombudsman instituted legal proaegsliagainst him or — in minor cases —

requested disciplinary measures.

Though this practice is still in tact and still has special weight to the critical
pronouncements made by the Ombudsmen, nowadayscptass are not very frequent due
to the fact that very few of the errors discovelsdOmbudsmen are serious enough to
deserve punishment under Criminal Law.

The Ombudsman Office cannot be described as a €¢mghtng organization as its main task
is, instead, to try to prevent mistakes from odagrr Their most important weapon for this
purpose is the power to admonish officials. If amiiddsman finds that a measure is
inadequate, improper or unwise but not punishabtieucriminal or other law, he will point
out how, in his opinion, the matter should havenbdesndled.

The respective Ombudsmen also have the right toenmknouncements laying down
guidelines for proper judicial and administrativehbviour. This has proved to be a very
effective way in improving the quality of the Swsldiadministration. One reason for this is
considered to be that it is very embarrassing foofficial to be publicly criticized by an
Ombudsman.

The Ombudsmen may also address the Cabinet orikisddg asking for amendments to the

law.

The Handling of Complaints

When the Ombudsman Office started its activitidstla¢ cases were taken up on the
Ombudsman’s own initiative. After some time, howe\eeople began to send in complaints

to the Ombudsman, and the handling of complairtcasw constitutes the main part of the
Office’s activities. The annual number of complairg approximately 5000.
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The Riksdag considers the handling of complainesds be the central part of the work of
the Ombudsmen. There are several reasons forTthesmost important aspect is that in a
democratic society based on the principle of “Rofléaw” every individual shall have the

right to have the right to have the dealings ofdhb#orities scrutinized from a legal point of
view by a competent agency that is quite independénthe Government. It is also

considered to be of great importance that evericiaffis aware that his actions can be
scrutinized by the Ombudsman and that action mawpken against him if he has acted in an

incorrect way.

Everyone — even citizens of other countries or feeapt living in Sweden — can complain to
the Ombudsmen. There is no rule saying that theptainant must be personally concerned
in the matter. No absolute time limit is set, Huisiprescribed that an Ombudsman should
not, unless on special grounds, start an investigatt the matter complained of took place

more than two years prior to the receipt of the plamnt.

Complaints should be presented in writing. If nseeg, however, a member of the staff will
help the complainant to word his letter. No feehgarged. Anonymous complaints are not
admissible. But, sometimes, these might cause apu@sman to start an investigation by his

own initiative.

In most cases a decision by an administrative aitiyhcan be appealed against to an
Administrative Court that has the right to reviele tmatter in its entirety. So if a person
wants to have a decision changed he should lodgpp@al. But if the person also wants to
have the responsible official punished or admomishecause of the way in which he has

handled the matter, he can complain to the Ombudsma

There is no rule saying that existing judicial dmanistrative remedies should be exhausted
before a complaint is lodge. Normally, howeverCabudsman does not intervene while the
matter is pending in a Court or and appeal is polisible. An intervention will usually be

made at this stage only when it is alleged thatctse does not advance or that judgment is

not delivered within a reasonable time after tharimg.
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It should be added that the Ombudsmen are autlbteefer to other agencies, e.g. the
public prosecutors, such complaint cases that d¢abhaodismissed; which can be more

efficiently handled by, e.g. the police or a pulgifosecutor.

The complaint cases that are not dismissed orregfeo another agency are investigated,
followed-up by the Ombudsmen. Often the first stepo request the relevant documents

from the authority concerned.

If in the course of his investigation the Ombudsrfiads that there is reason to believe that
an official has committed a crime in his job-e.ggligent use of public power — he has the
same obligation to start a criminal investigatiaapublic prosecutor. In such cases the
investigation is carried out according to the psawis in the Code of Judicial procedure, and
the Ombudsmen then often makes use of their catistiaal right to request the assistance of
a public prosecutor. If an official is suspectedalrime his duty to give the Ombudsman full

and truthful information comes to an end. Insteadhlas the same right as every person
suspected of a crime to remain silent.

If an Ombudsman finds that there is sufficient gubdor a prosecution, he is obliged to
prosecute in the same way as ordinary public puasecThe Ombudsman, then, is usually
represented by a public prosecutor or a membeisddfiice.

When the investigation is completed, the Ombudspranounces his decision, which — like
most other documents in the Ombudsman’s Officduding complaints — is open to the
public. It is of great importance for the efficignof the Ombudsman institution that the

principle of transparency is applied as widely asgible in its activities.

The Ombudsmen’s decisions are often very detaihedtlaey are in many respects written in
the same way as any judgments passed in CourtawofThey are often reported in the
media, and such decisions as are of interest tm#rabers of the Riksdag, civil servants etc,
are afterwards published in the Ombudsmen’s AnRegort. The decisions are also often

distributed by the concerned central agency teut®rdinate authorities.

Casesinitiated by the Ombudsmen
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In order to make the best possible use of the ressuof the Ombudsmen’s office the
Ombudsmen are not only allowed to choose which ¢aimg should be dismissed and
which should be investigated but they are alsotledtito start investigations on their own
imitative. The majority of these are based on olm@ns made during inspections.
Sometimes reports in the newspapers or in the radibV give the Ombudsmen cause to

opine investigations.

Furthermore, when investigating a complaint casap@smen make it their own duty to
pursue the complaint’s case till the end. As an Gusiman does not open an investigation
without good reason, it is understandable that almigher percentage of these cases result
in criticism. On the average the percentage ofsaseling with forwarding criticism in the

cases initiated by the Ombudsmen is very high.

Inspections and Annual Reports

Ombudsmen, usually together, spend 50-70 daysyestinspecting authorities. Inspections

are also carried out by members of the Office air thehalf.

During an inspection session, much time is spenhspecting files and other documents.
The Ombudsman will meet with the head of the auth@nd other senior members of its
staff. When a prison, mental hospital or a siméstablishment is inspected, the inmates will
be given the opportunity to meet the Ombudsmanexpdess their grievances if they have

any.

The inspections are of great value in several walysy give the Ombudsmen and their staff
the opportunity to meet the people who are servimghe authorities, in their proper
surroundings and to learn to know their working dibans. It is also much easier to find

errors of systematical nature in the work placedidg with complaint cases.

Also the knowledge that any authority can be intgmbdy an Ombudsman at any time
contributes to keep the officials on their toes.
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Under the Ombudsman Act the Ombudsmen shall submiinted report to the Riksdage
every year. This report usually consists of abdi@ pages and gives a full account of all
those cases handled by the Ombudsmen that aredeocsdito be of general interest. A

summary in English is appended to the report.

The report is studied by the Riksdag’'s Committealidg with matters of Constitution. The
Committee then reports to the Riksdag. The comeaigteeport might be discussed at a
plenary session of the Riksdag. The Annual Repoatso read by judges, civil servants, law

professors etc.

Significant of the Ombudsmen

It is of course difficult to assess the impact loé tombudsman institution in the Swedish
society. But it may safely be stated that it is dharpossible to imagine that the

administration would have kept its discipline amgpkabreast with the ever demanding effort
to ensure the citizen’s rights and freedoms asadlrestipulated in the Swedish law would

have been effectively safeguarded without the gaxdintary Ombudsmen.

One important reason for the success of the Oiffitkat it functions as a stabilizing factor in
the Swedish society by offering the ordinary ciize cheap and simple way of having the
actions of an authority impartially scrutinizedtastheir legality and fairness. By exercising
and effective supervision of the public authoritles Ombudsman Institution strengthens the

confidence of the general public in the authorities

The Ombudsman Institution also is of great helght® authorities by offering advice and

clarifying the contents of the law concerning edministrative and judicial procedure.

The task of preserving the rule of law and protertthe rights and freedoms of the
individual cannot of course be left exclusivelythe Ombudsmen. They cannot replace such
law-preserving agencies as the courts of law or ghblic prosecutors. In Sweden the

Ombudsman institution has, however, proved to biadispensible complement to them.
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The special qualities of the Ombudsman Institutiives it a practical and psychological
effect that cannot be taken over by any other agelmong other things it has an important
preventive effect; a lot of errors probably nevecw because of the existence of the
Ombudsmen.
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Part Ill: Miscellaneous Concerns

CHAPTER |
Bill of Rights

(This article does not attempt to analyze the miovis of Human Rights embodied in the
FDRE Constitution. What it rather does is to brihgme the interrelationships of basic
international instruments and the remedies at thatel. For at Qaliti there was the
consensus that the course on Human Rights shoulcoverlap with that of the FDRE

Constitution.)

Section I: International Perspectiveé>?

Under this Chapter we will discuss the Human Rigirtstection systems developed under
the support of the United Nations. Therefore, @lgpter is limited to the examination of the
protection provided by what are called the maiermational Bill of Rights; i,e. the UDHR,
ICCPR, and ICESCR. However, we begin our discussuith the initial human rights
concerns of the UN as reflected in its Charter.

At the end of WW-II, there was a concern that ttrecities and destructions caused by the
war wouldn’t happen again, for that, an internatioargan was deemed necessary. As a
result the UN was established by a charter adapté845 by the San Francisco Conference.
At the time of the preparation of the Charter, ¢heere suggestions for the incorporation of
a Bill of Rights, though there were some who opdotte idea. As a result, the Charter
didn’t incorporate bill of rights. However, the dounent contains a number of important

references to the promotion of Human Rights, whaiehworth considering.

133 Developre, Haragewoin Birara and et la paperamegpfor class discussion. The Paper has takeghinsi
from the seminar the developer has participateslistia, Vienna on Human Rights of Women.
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Universal Declaration of Human Rights (UDHR)

History

Immediately after the coming into force of the Qhara recommendation calling the
ECOSOC to establish a Commission on Human Right$ dinect it to prepare an
International Bill of Rights was adopted by the &eh Assembly in February 1946. The
Council acted on it immediately, and the CommisssanHuman Rights was established. It
was recommended by majority vote that since thenCibwonsisted of representatives of
governments, the members of the Commission shaukddrted by the Council from a list of
nominees submitted by governments, but serve inndividual capacity. Some States
opposed this proposal, notably the former USSR,thadCouncil decided the Commission
should consist of eighteen members, appointed &ygtdvernments which were selected by
the Council. Finally the Council decided to leavéoithe governments concerned to decide
whether to appoint government officials or indepsrtdpersons. So governments are
members of the Commission, while its members, ic, fattend as representatives of

governments. (Membership has increased over adoefigears).

In 1947, the Commission assumed its first task, ftee drafting of bill of Rights in three

parts; a Declaration, a Convention containing leggiits and obligations and measures of
implementation — a system of international sup@&wignd control. A committee composed
of eight members prepared and submitted througtEE(®SOC a draft declaration to the
General Assembly, and the Declaration was adoptetDdDecember 1948. The Commission
got established, headed by Eleanor Roosevelt artdebiylodern Human Rights Movement.
The Universal Declaration of Human Rights (UDHR) Rgsolution 217 (lll), with forty

eight votes in favor, none against and eight abisies

The Universal Declaration of Human Rights is na groduct of one over a night; it is a
cumulative effect of many acts that had taken plaemre 1948. In other words, major
historical acts pertinent to the UDHR include thidwing;

1. Magna Cartha known as the Great Charter, signé@15 by King John of England. The

two most important legal clauses of Magna Cartlcbuded are:
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a. Clause 40 promisé$o no one will we sell, to no one will we deny or
delay right of justice” This clause establishes the principle of equal
access to Court for all citizens without exorbitBegs.

b. Clause 39 promisetho freeman shall be taken or imprisoned or
dismissed except by lawful judgment of his peersyathe law of the
land”. This clause establishes that the King would fellithe legal
procedure before he punishes someone. Becauses afgpparture it is
considered as a corner stone for democracy; itrbedhe first step

leading to codifying human rights laws.

2. The second act that had an effect on the codiinadf Human Rights is the declaration
of rights of citizens. The declaration was adoptsd the French Revolution. The
declaration stated that men are born free and egtfalthe rights to liberty, property and
security. All people are guaranteed equality betbeslaw, granted of freedom, unlawful
arrest, freedom of speech, press, religion... ®its concept of the declaration served as

the main point in the declaration of Human Right.

3. The American Declaration of Independence in 177&is Declaration laid two facts,
namely:
a) The natural equality of man and have certain inalge rights,
b) The purpose of the government is to secure th@deenable rights, and

c) Of man the government gets the power; i.e. fronctresent of the governed people.

All these declarations contributed a lot to the elegment of UDHR. The concept of the

International Human Rights owes its recognitionibeigg to the end of the Nazi times

(1939-1945) as millions of people — specially teevs — were unlawfully exterminated by

the Nazis. Allied Forces that won the war set betWDHR to ensure that such a thing could
never happen again.

The outline of the Universal Human Right Declamatiocludes the right of life, liberty,
security of person, freedom of conscience, religmpinion and expression, association and
assembly, and freedom from any arbitrary arrese ¥bcialist Countries placed a higher
emphasis on the right to work and adequate housihde many liberal Capitalist Nations
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believe on the freedoms from government controimaters such as the right to privacy, fair
trial and free press as more important. In soméesies the concept of Human Rights is
shaped by religion such as Llama, but despite thdétences, there is wide agreement in
the content of the Declaration, on the adoptiothenFundamental Rights such as protection

against arbitrary arrest, torture, and summary Eeac.

Having stated these facts, would like to mentioat tthere are some scholars now which
argue that UDHR does not possess a legally binidirag; that is to say it can not create any
obligation against member states which might sgypomting that there are no mechanisms
set for the implementation of the articles settfont the declaration; i.e. the UDHR is simply
a statement of intent and principles, nothing mévay? Because it simply is a Declaration,

it is not a Treaty or Convention.

Nevertheless, a number of states immediately irdugklected portions of UDHR in to their
domestic laws or in to their respective Constitasiol his shows that the UDHR has got quite
a significant recognition by UN member governmeiige to its age, the UDHR got the
name Customary International Law and now consstatestandard to all — applicable to all

nations whether or not they have expressed theserd or not.

Over the years, series of Conventions were intreduxy signatory states so as to make the
UDHR binding over them. Nonetheless, various arffering degrees of Human Rights
violations are committed, some of the gravest een¢ times being those committed by
Cambodia’s Khmer Rouge Movement in the 1970’s &edTutsi-Hutu genocide in Rwanda
and Burundi (1998).

In Ethiopia, during the years that followed the 4evolution, killings between opposing
political parties and factions took place. As tHdAT Regime permitted its proponents to
arrest without legal warrant and even kill withdue process of law, some of its officials got
convicted on charges of genocide and crime agaimstanity and stood trial at the special

Bench of Federal Court, but prosecuted by spedfigecof Prosecutot>*

134 according to the Ethiopian law, they have beertesered, some in absentia. In view of closing tlaigkd
chapter of history and as part of the reconciliagffort, burial ceremonies at various parts of@oeintry have
been held as well as a memorial is being finaliaetthe Mesquel Square.
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The Rights Protected

The Declaration is the first comprehensive Inteomal Human Rights instrument
incorporating civil, political, economic, socialcéuultural rights in one document. However,
as its name implies, it neither was intended toheeiimpose legal obligations on states, nor
establish supervisory organ. As a result, somécsrhiave questioned its significance. Its
defenders state that apart from and in additioredtablishing goals for states to work
towards, its adoption by the UN General Assemblthedt a dissenting vote reflects the
international moral commitment of states; it immoaanoral obligation which states may not
ignore. The operative part of the Preamble readsliasvs:

“The General Assembly proclaims this universal deation of Human Rights

as a common standard of achievement for all peogtesall nations, to the

end that every individual and every organ of sggikeeping this Declaration

constantly in mind, shall strive by teaching andieation to promote respect

for these rights and freedoms and by progressivasores, national and

international, to secure their universal and effeet recognition and

observance, both among the peoples of member sheeselves and among

the peoples of territories under their jurisdictitn

Section II: International Convention on Civil and Political Rights (ICCPR)

History

After the adoption of the UDHR, the Commission amk&n Rights embarked on the second
part of the Bill of Human Rights, namely the deystent of norms that were indisputably
binding to those states to adhere to. The Commission prdpasEd50 to keep all rights in
one Convention. However, USA and some other Wes@untries argued against this
proposal and in 1951 they succeeded in persuats@eneral Assembly not to follow the
recommendation of the Commission. Instead it wasdee that two separate conventions be
adopted: one on civil and political matters theeotbn Economic, Social and Cultural. In
hind sight, one can question whether this deci¢iaa well served the cause of Human

Rights. Today, most proponents find it essentialetophasize the interrelationship and
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mutually reinforcing nature of all these varioughts. The tendency in the subsequent
development of standards, starting already in tixies with the convention on the
Elimination of Racial Discrimination has been tottbdring up a particular subject and
regulate it in grater depth; protection of partesuheeds. Concerning the substantive rights
dealt with in treaties or instruments of later targich as the kinds on refugees, against racial
discrimination, against the discrimination on womem children, on minorities — this

approach has been followed.

It should also be noted that although the righ@ltdeithin the Covenants are contained in
the two different documents, it has often been espled in UN resolutions and documents
that the Conventions belong together and shoukkEba as a whole. As of January 2001, 146
states have become parties to the Covenant on &idilPolitical Rights, while 142 to the
Covenant on Economic, Social and Cultural RightsthBCovenants contain some identical
provisions such as the right to self determinaaod the principle of nondiscrimination. In
addition they have clauses that safeguarding rightsuld not be used as a pretext for

violation of other rights.

The Rights Protected

The ICCPR lists down the rights which the Covensmtesigned to protect under Articles 6-
27. One can also include the right to self-deteatim to the list. Generally, these rights can
be summarized as follows:
« The right to life
+ Freedom from torture and inhuman treatment
+ Freedom from slavery and forced labor
¢ The right to liberty and security
+ The right of detained persons to be treated witndmity
+« Freedom from imprisonment for failure to pay debt
+ Freedom of movement and of choice of residence
+« Freedom of aliens from arbitrary expulsion
+« The right to fair trial
+«+ Protection against retroactivity of the criminakla

«+ The right to recognition as a person before the law
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« The right to privacy

+ Freedom of thought, conscience and religion

+ Freedom of opinion and of expression

+«+ Prohibition of propaganda for war and incitemennh&dional, racial or religious
hatred

+ The right of assembly

¢ The right to marry and found a family

¢+ The right of the child

+« Political rights

« Equality before the law

¢ The right of individuals belonging to linguistigjltural, or religious minorities

The normative content of these rights is elaboratethe Human Rights Committee, which
provides the most authoritative interpretation loé tCovenant. Thus, one is required to
consider the general comments of the Committeeagh eght, because the Human Rights
Committee is the main organ supervising the implgaten of the Covenant’s provisions,

though not binding, are the most authoritativeriprtetations.

Enforcement Mechanisms

As already noted one of the controversial issuesmduhe drafting process was the measures
of implementation to be included in the Covenamakly, an agreement has been reached
for the establishment of a Human Rights Commitéeticle 28 of the Covenant provides for
the establishment of this Committee which thus bex the principal organ of
implementation of the ICCPR. The Committee consiftsighteen (18) members. As regards
the qualifications of members of he Committee,ha first place they must be nationals of
states which are parties to the Covenant; secornldéy must be persons of high moral
character and recognized competence in the fielduofian Rights and, thirdly, consideration
shall be given‘to the usefulness of the participation of somespas having legal
experience’ According to Article 29 and 30 of the Covenanemiers are elected by secret
ballot by state parties from among the nomineesnsitdd by state parties themselves. The
Covenant also provides that the Committee may mdude more than one national of any

state and that consideration shall be given to ghaciple of equitable geographical
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distribution and the representation of the différearms of civilization and the principal

legal systems. Article 28(3) of the Covenant presidhat the members of the Committee
shall serve in their personal capacity. It mearat though they were nominated by state
parties, once they are elected they are not govanh(state) representatives. This is intended
to ensure their independence and impartiality 8claarging the duties entrusted to them by

the Covenant. The Covenant deals also about teroffio€, working procedure, voting, etc

The Committee monitors the implementation of thevé®ant in the following two ways: a)
by considering state reports, and b) by considesargmunications (“complaints”).

(1) Considering State Reports

The Covenant adopted reporting procedure as theipal means of implementation. Article
40 of the Covenant imposes on states the duty igueports (initial and periodic). The
reports shall indicate:
a) the measures states have adopted to give effethetarights recognized in the
Covenant,
b) the progress made in the enjoyment of those rigimis,

c) the factors and difficulties, if any, affecting timeplementation of the Covenant.

These reports shall be transmitted to the secrg@ngral of the United Nations, who shall

transmit them to the Committee for consideration.

Some criticize the reporting procedure, in geneasl,not effective by pointing out that
reports prepared by state (government) officialsildanaturally not give the real Human
Rights situation in their countries. Besides, satates fail to submit reports properly and/or

timely.

Though it has been acknowledged that these repyrthemselves do not constitute an
effective measure of control, they open an oppdsiuor critical examination, for drawing
attention to gaps or inaccuracies in the inforrmagwovided, and for comparing official

statements with other sources of information onsérae subject.
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It has been suggested that in order for any reppdiystem to be effective, the following
elements shall exist; (a) the cooperation of gowvemts in providing full information, (b) the

possibility of obtaining further information fromther responsible sources, (c) the
examination of information obtained by independeetsons who are not government
officials, and (d) the right of some organ or badiing part in the procedure to make
suitable recommendations with the view to induc@rowements in the law, procedure or

practice of the country concerned.

One of the effective procedures of internationahitaring and control of states’ behavior
vis-a-vis Human Rights is the complaint proceddrais is a procedure by which one may
submit complaints to and obtain remedy from therayppate organ alleging that a state party
has not discharged its obligation; i,e. violateel tights recognized in the Covenant. Does the
ICCPR provide for such procedure? The Covenantrdbese the world ‘complaint’. As
state parties seem to have deliberately avoidedigkbeof this term, which appears to make
them sensitive in fear of being accused for violatf rights before any international organ,
the Covenant rather uses ‘communications’ as a ratidg term. The Covenant recognizes

two types of communications, namely: inter-state iadividual communications

(@) Inter-State Communications

As cited earlier, during the drafting process & ovenant, one of he controversial points
was the mechanism of international control and sugien. By 1950 the Commission on
Human Rights had decided that there should be mgernt body of independent persons to
examine alleged violations; normally — non-governtak organizations. Also, since the
Covenant provides for a procedure by which intatestdisputes can be submitted and
considered under Articles 40, 41 and 42, the HulRaghts Committee has the power to
entertain inter-state communications if the cowodsi necessitate. Here, one of the most
important conditions is whether a state has reaaghiby a separate act, the competence of
the Committee to consider inter-state disputes. epagste declaration recognizing this
competence, in addition to the act of ratificatiena prerequisite. Meaning, the mere act of
ratification of the Covenant does not amount tmgmizing the competence of the Human
Rights Committee to consider inter-states commuioigs. So, the Committee can examine

communications only if (1) the state alleged toehasmmitted violation of human rights has
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made a declaration recognizing the competenceefCitimmittee, and (2) the complaining

state, the state that have submitted the commummsathave made similar declaration.

Ever if the above conditions are fulfilled, a stptaty has to first follow certain procedure
before it can submit its communications to the Cattem (see Art. 41(la-b). These
procedures are meant to enable the states conceErretjust the matter by themselves. The
Covenant envisages, in the first place, bilatepahmunications and negotiations between the
two states concerned. If the two states fail toesdhe matter, either of the states may then
refer the matter to the Committee by a notice sttieohito the Committee and to the other

state. The Covenant outlines the time within whia different steps may be taken.

The Committee examines the communications in clegsdions (meetings). Before dealing
with the merits of the case, the Committee hasrsb dscertain whether the communications
are admissible or not. One important notion in tieigard is the principle of exhaustion of

local remedies. It holds that one should not seedbtain remedies at an international level
without exhausting available local remedies. Adicltl(1c), thus, provides that the

Committee shall deal with a matter only after it lescertained that all available domestic
remedies have been invoked and exhausted in thenmmidbwever, the last paragraph states
that exhaustion of local remedies shall not be erguuisite if the application of such

remedies is unreasonably prolonged. In such csegpmmittee may proceed by calling for
all relevant information and the state parties rbayrepresented, make oral and written
submissions. The Committee, however, cannot passpinions on violations. It is to make

its good offices available with a view to a friepdlettlement is not achieved; the committee
is required to submit a report which shall be coedi to a brief statement of the facts, with
the functions of the committee, under Article 41relation to inter-state communications are
very much limited. However, Article 42, of the conamt provides, another procedure. If the
matter referred to the Committee under Article 4Inot resolved, the committee may, if
those States consent, appoint and ad hoc conaili@mmission. The Commission cannot

pass binding decisions. Its activities are morkess similar to that of the Committee.

This is a procedure by which individuals may subeoitnmunications, with a view to obtain
remedy/remedies, to the Human Rights Committeenatey that a State party has violated

their rights recognized by the Covenant. As we hesen earlier, one of the controversial
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guestions during the drafting process of the conemas on mechanisms of enforcement.
Arguments for & against the idea of individual pieta system were raised. Finally, the 1966
Covenant didn’t recognize the individual communmaé procedure because States were not
ready to accept it. The first Optional Protocolypdes for such procedure to the Covenant,
which is a separate instrument. Thus the indivichemhmunications procedure applies only

in respect of those States that have ratified thigo®al Protocol.

It has been commented that ...the real test of teetafeness of an international system for
the protection of human rights is whether it pesmand individual who believes that his
rights have been violated to seek a remedy fornmt@nnational institution ....According to
the classic conception, international law is the that governs relations between States and
the individual has no place. His interests are egpg to be protected by the State of which
he is a national, and he has loeus standibefore international tribunal or international

organizations’.... However, this conception of intgfanal law has changed over years.

As a result of change of mind of States, a moveatdw providing individuals of the
mechanism of submitting complaints was made. Thhs, Optional Protocol allowing
individual communications procedure was adoptedusgply but in the same year as the
ICCPR and entered in to force on 23 March 1976.

Article 1 of the Optional Protocol stipulates tlaastate party to the Covenant that becomes a
Party to the present protocol recognizes the cosmget of the Committee to receive and
consider communications from individuals subjecitsgurisdiction who claim to be victims
of a violation by that state Party of any of th8ghts set forth in covenant. Articles 2 & 3
of the protocol introduce the rule of exhaustion lo€al remedies and provide that
communications shall be considered inadmissibleh#y are anonymous, abusive or
incompatible with the provisions of the Covenanttide 5, paragraph 2, introduces a further
condition of admissibility, excluding communicatgwhich relate to a matter which is being
examined under another procedure of internationabstigation or settlement. Thus, the
covenant embodies the principle of pendency, whgHound in many national laws/
jurisdictions. Paragraph 2 of Article 5 also repgeiliie rule of exhaustion of local remedies,
adding that the rule shall not apply if the domesémedies are unreasonably prolonged.

Article 4 & the remaining paragraphs of Article &adl with the procedure of the Committee
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when dealing with individual communications. Accogl to Article 4(2), the

communications must be communicated to the Staty Pancerned, which shall within six
months submit to the Committee written explanationstatements clarifying the matter and
the remedy, if any, that may have been taken by $tate. Communications are to be
examined in closed sessions (Art.5(3)), and putst@rArticle 5(4) the Committee shall

forward its views to the State Party concernedtartte individual.

Section 1lI: The International Convention on Economnic, Social and Cultural  Rights
(ICESCR)

One of the points of controversy during the draftprocess of International Bill of Rights
was whether to include Civil, Political, EconomiSpcial and Cultural Rights in one
International Covenant. Finally, it was decidedttBaonomic, Social and Cultural Rights
should be included in a separate one. Consequdiittywvas agreed upon (entered into force
on 3 January 1976) and the International CovenarEannomic, Social and Cultural Rights
came into being upon the approval of the GeneraeAdbly of the UN on 16 December
1966. The rights contained in the ICESCR are simtilgt different from those found in the
ICCPR except for some rights. For example, thetrafrall peoples to self-determination is
common to both Covenants (See Article 1 of bothe&Dawts).

The Covenant of Human Rights consists of 31 Arsictd which the first 15 are of a
normative character and the last 16 of are a progeédature. In its part Ill, it sets out many
of the fundamentals for the well being and prodpest the individual. Each state party is
under an obligation to undertake stéfmsthe maximum of its available resource to with a
view to achieving a progressively the full realiaatof the right recognized in the present
covenant by appropriate means’s including particiylathe adoption of legislative

measures.”

The obligations assumed by state parties and tieenational control under the ICESCR is
also different from that found under the ICCPR. ékecprovision in Article 11, recognizes
the right of every one to an adequate standardvioig| including adequate food, clothing,
and housing and to the continuous improvementvofdi conditions.
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Based on this provision, some people argue thabbhigation assumed by state parties is not
intended to be of immediate application. They hblak the Covenant doesn’t require states
to implement the rights immediately, it rather disstandards which they undertake to
promote and which they pledge themselves to squuogressively, to the extent possible,
having regard to their resources in order to achigwgressively the full realization of this
rights.

Therefore the difference between these two majorerants lies in the method of
implementation. The protection of most Civil andliR@al Rights require few economic

recourses if any. With minor exceptions, little mdhan legislation and a decision not to
engage in certain illegal practices, not to tortpemple, not to imprison them arbitrarily
etc... seems ton suffice.

Guaranteed Rights

The Covenant sets out a longer list and more @etalkefinitions of Economic, Social and
Cultural Rights than those contained in the UDHRe TEconomic, Social and Cultural
Rights protected by the Covenant include the falhaw
» The right to work and rights inn work;
» The right to social security, including social irsuoce;
» The right to protection of the family, including espal assistance for mothers and
children;
» The right to an adequate standard of living, intigdadequate food, clothing and
housing, and the continuous improvement of liviogditions;
» The right to the highest attainable standard ospiaf and mental health;
» The right to education;

» The right to participate in cultural life and enjthye benefits of scientific progress.

The contents of these rights are well elaboratethbyCommittee on Economic, Social and
Cultural Rights. This Committee was created byE@OSOC to assist it in the supervision
of the implementation of the Covenant. One of tistimjuished works of this Committee is

to interpret the provisions of the Covenant througtat is referred to as General Comment.

For a better understanding of the normative contérihese rights and corresponding state
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obligations, you are required to look at the reipecGeneral Comments. One such
comment on the right to work is provided at the ehthis section.

The Covenant clearly imposes duties of some kindtates parties. It becomes necessary
that states parties discharge their duty. The rsgstem of control and supervision provided
by the Covenant is a system of reporting, which dtege parties have the duty to submit
periodically to the Secretary-General of the UNeafying the measures they have adopted
and the progress made in achieving the observaihdghts listed. The Secretary-General
will send all reports to ECOSOC for its consideyati The ECOSOC may make
arrangements with the specialized agencies to rohtgports on the progress made in
achieving the observance of those provisions ofGbgenant, falling within the scope of
their activities. This is intended to enable theSDC obtain relevant information from the
Specialized Agencies while considering state repdrhe ECOSOC may also transmit the
reports of states to the Commission on Human Rightstudy and general recommendation;
and the state parties may then submit to the Cbuheir comments of their general
recommendations. Finally, the Council may submguanmary of the information it has
received, together with its reports and recommeondsatof a general nature to the General
Assembly and at the same time draw appropriateensatb the attention of other organs of

the United Nations and the specialized agenciesezopd.

It is clear that the Covenant doesn’t establishew mrgan of implementation. It rather
delegates the supervision of its implementationato already existing UN organ; i.e.
ECOSOC. This has been criticized by some, on tbtept that members of the ECOSOC are
state representatives and not independent expmterathe grounds that the ECOSOC has

other duties under the Charter.

In 1985, the ECOSOC set up a committee consistingighteen experts elected in their
personal capacities and on the basis of equitadmgrgphical distribution. This Committee is
known as the United Nations Committee on Econoagial and Cultural Rights. The role
of this Committee is to assist the ECOSOC in supeny the Covenant.

Unlike the ICCPR, this covenant does not recogizenmunications procedure. For that

matter, NO communications procedure is recognizet] gfficially. It is important to
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compare this with the European Social Charter, wilscintended to safeguard Economic,
Social and Cultural Rights at the continental leféough, the Charter as adopted in 1961, it
also didn’t recognize communication’s proceduree Tiird Optional Protocol to the Charter

adopted in 1995 provides for a system of collectiomplaints.

As stated earlier, the Committee on Economic, 3aomml Cultural Rights provides an
authoritative interpretation of the provisions betCovenant. By so doing, it explains the
contents of the rights and the corresponding otitiga of state parties. Because such
explanations are too many to be reproduced heteay® required to look at them. Then find
an example of what the Committee has to state uGesreral CommentsThis particular
comment explains the content of the right to wankl $he obligation of the State and even
non-state actors.

Despite it is problematic to evaluate and has wess®s in gathering communications,
implementation of the ICESCR directly relates tostate’'s economic strength and
institutional capacity. It is problematic due toetleomplexity of defining the minimum
acceptable standard; i.e. what is adequate angt@ade vary among countries and groups
within countries. Since state parties have diffeemonomic, cultural, social standards, it was
not possible to formulate consistent indicatorspobgressive realization in addition to
furnishing monitoring body. This implies that th&E& Committee is supposed to devise a
mechanism and value the incremental changes dsetquality of life of different societal
groups. Lack of operational standards, translatbgtract legal norms into minimum
standards to be followed by state parties is ad difflcult to set and asses their own

performance.

And, so, without effective monitoring mechanismslace, state parties can not be strictly
held responsible for their non-proper implementatimr even violation of rights. This
problem partly occurred due to the wordings of pinevision; the Covenant’'s Article 2/1
made state parties to take steps according toadlairecourses such as to achieving full
realization of rights, progressively. This, for pgseems to create ambiguity in evaluating the
full realization of those rights of the Covenans-aivis available resources. The other
problem is that this Covenant imposes only progrationobligations upon governments,
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whereas the rights to be fulfilled incrementallydtiigh ongoing programs were presumed to
be obligations.

From the major reasons stated above, we can saythieee are loopholes in setting a
minimum standard with regard to certain rights leey¢ are several state parties which can
not meet minimum standards. This makes us notexistence of a very wide gap between
aspired set standards in the Covenant and pregaslinations in the different countries of
the world. For example the covenant states foritjtg to work, right to medical care, and
right to education. These rights, when being im@eted, are directly related to the
economic resource of any state party. All the satgnot quite a defense for state parties to
state thatthis is the maximum available resource we can doveur subjects.’as long as it
can not prove that it really is so. Due to this &neé other factors mentioned like lack of
consistent parameters, eligible ‘communication’ hagsms, etc.., it is difficult to put the

infringer accountable and make it receive the cgueeces thereof.

Despite all this, when Limburg Principles were aédpby the ESC Committee, it tried to
elaborate principles for understanding and detdanginwhat constitute violations of
ICESCR, but provided little guidance on how to ifgnand actually measure concrete
violations in social and political contexts esjpdgiin the violations resulting from specific
state actions related to patterns of discriminagod taking place due to state’s failure to
fulfill the core minimum obligations contained imet Covenant. In general, as the Covenant’s
implementation depends upon the specific countregext, it will remain controversial to

come-up with a universal evaluation and condemuialgtors mechanisms.

Difference between ICESCR and the ICCPR

The differences offered clarity to the UN Human lRggCharter by showing how easily it
can be violated and is not specific enough. Oncther hand it provided detailed rights by
making the instrument binding. But it also contaiDsrogable Rights’ in Article 4, which
made state parties to set aside those rights éoddination of public of emergency, which is
proclaimed asd time which threatens the life of the nation wiielve of temporary nature’
with the exception of the rights stated under Aesd®%,7,8, paragraphs 1,2,11,15,16 and 18.
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This Convention on part VI deals with instituticasd procedures of supervision and control.
One of the controversial issues during the draftipgpcess was the measures of
implementation to be included in the Covenant. HurRaght Article 28 of the Covenant
provides for the establishment of this CommitteacWhthus becomes the principal organ of
implementation of the ICCPR. The Committee consi$tsighteen (18) members — persons
of high moral character and recognized competencéhe field of Human Rights. (As
regards to the qualifications of its members, eagprocedures, etc .., similar to ICESCR.)
The committee monitors the implementation of the&ant in two ways: a) by considering

State reports, and b) by giving general comments.

As most of the procedures employed here are sitaildrat outlined above, we mention only
the different, important ones.

State reporting this procedure is adopted as the principal meamsplementation. As per
Article 40 of the Covenant, state parties havediny to submit reports (initial and periodic)
as mentioned above. And in order for any reporsggtem to be effective, the following
elements shall exist: (a) the cooperation of gowvemts in providing full information, (b) the
possibility of obtaining further information fromther responsible sources, (c) the
examination of the information obtained by indepartdpersons who are not government
officials, and (d) the right of some organ or badiing part in the procedure to make
suitable recommendations with a view to improvermémtthe law or practice of the country
concerned. Also the information given by state &ified by asking information from
NGO'’s, individuals.

The General Commengince the committee is interested in the propgreémentation of the

Covenant, it gives comments on the reports predenteen found appropriate. It could be
general and specificomment. The General Comment of the Committee &xos how that

state tried to implement the Covenant, while thec8g Comment deals with the report of
the state and might suggest and give recommendaligrexpressing its satisfaction or by
stating the area of concern which that state mrould improve. In addition, due to the facts
that ICCPR has optional protocol and has sepanmgiementation mechanisms, it empowers

individuals to ‘communicate’ to the committee prsl that they have exhausted their local
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remedies. From this we can presume that it hasrgyantangible, evasive or strong

allegation as well as supervision mechanisms.

The language and terminologies used are also eliffen this covenant it has terms like
every one has right to, no one shall be, everyaheersons ... etc this indicates that this
Covenant is focusing for individuals who are subjecviolation of Human Right rather than
sates who are signatory to the covenant. This Gowern addition, doesn’'t depend on the
resource availability of a state rather a good tailbe a signatory and be obligatory on the

wordings of the Convention.

Thus, to summarize:-

1. Signatories of this Covenant, since they are giatdes, have obliged themselves to
undertake the appropriate steps to achieve thezaé&ah of the rights enshrined in the
document. From the provision of Article 2 it's umstandable that states are not
compelled to provide the rights to its subjects entiran what it can supply and
subjects can not ask those rights as of rightssiae can only provide to the extent
of the maximum resource available which, by it vergture, is not uniform
throughout the world. And it is difficult to set mmum standard which can be
followed by every state. This allows each respecttate party to be evaluated and
monitored with regard to its economic, social anttural standards. It is also clear
that the Covenant doesn’t establish a new orgamgliementation. It rather delegates
the supervision of its implementation to ECOSOC.

2. The Covenant sets out a longer list and more @etaiéfinitions of Economic, Social
and Cultural Rights than those contained in the BDk¥bm Article 1 to 15, which
has loopholes, seems non-binding, etc...

3. The language and terminology employed is diffefeotn that of ICCPR in that it
makes state parties rather than individuals inwblvesponsible. With regard to
availability of resources, particularly, any goveent can use it as its defense as long

as it can prove the same.
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Section V: Human Right under FDRE Constitution

Human Rights and Freedoms can be categorized if@uai ways using various criteria. In
view of how our Constitution has arranged the miovis on Human Rights, it leaves no

option but to follow the following approach.

Article 10, which deals about Human and Democr&lghts, as one of the fundamental
principles of the Constitution (see title of Chapteo) breaks the whole notion into two
categories: Human Rights and Democratic Rightss $ame Article goes on to stipulate two
provisions under it. Here is how they read:-

“1. Human rights and freedoms, emanating from tha¢éure of mankind, are inviolable

and inalienableé’ (Emphasis added.)

“2. Human and democratic rights of citizens and ples_shall be respectéd(Emphasis
added.)

Both are mandatory, but their tones are differieat;that of the first is strict, while that of the
second is loose. The difference in the tones resnuml of the deep division between the
Western approach and that of the collective apprazc‘the socialist camp of the Third

World”, during the time of signature of UDHR ancktbafter. It was due to this very reason
that the Treaty had to come out as a Declaratithrerahan a Convention. It took a long time
and effort to categorize these two approachestimtobasic Conventions; i.e. ICCPR and
ICESCR, respectively. It must have been that then@ission and the Assembly framed the

above cited two sub-articles accordingly.

Following the same scheme Chapter Three of the FDRIastitution captioned as
Fundamental Rights and Freedoms creates to catdogiithe entire bundle of Human
Rights as part one and two. Part one is captioseBundamental Rights and part two is
captioned as Human Rights: the former consistind\iicles 14-28, the latter, consisting

Articles 29-44; i.e. each pertaining to the twopesgtive Conventions.

Since each and every provinsions of the FDRE on &turmRights are to be interpreted

pursuant to Article 13(2).. in a manner conforming to the principles of thmiversal

Declaration of Human Rights, International Coversaoh Human Rights and international
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instruments adopted by Ethiopia.part one (Articles 14-28) has to therefore shoutd b

interpreted in line with ICCPR in general, and each Article-giwis the corresponding
provisions of ICCPR. The same should hold to theose part (Article 29-44) vis-a-vis

ICESCR® The Developer believes that the part herein undeesl is a crucial issue in
understanding and implementing the entire provissioh Human Rights embodied in the

Ethiopian Constitution®

Among all categories of International Law, Interoatl Human Rights Law is noted for
having a variety of international mechanism forwirgy their implementation in a better
way. In this regard, one could mention the Comroissin Human Rights, the Human Rights
Committee, the Sub-Commission on the Promotion Rratection of Human Rights and
others.

However, the protection and enforcement of Intéomal Human Rights Norms depends
primary on the national institutions. The fine wer@d sentiments of International Human
Rights Norms and Jurisprudence respect for HumghtRibegins and ends at home, as (per
Article 2 of ICCPR and its analogous article in IRXER) imposes the obligations on the state
parties themselves to respect and ensure the diimi®ed in this instruments. State parties
are obliged to adopt legislative and other pertime@asures to undertake the obligations they

assumed under International Law and to apply thregood faith.

The Ethiopian Constitution forcefully emphasizes themes of democracy and respect for
Human Rights; i.e. the 1994 FDRE Constitution gi#isman Right Norms prominent
position. It affirms the right giving it one fulhapter under the title “Fundamental Rights and
Freedoms”, sub-dividing it in to Human Rights /Alts 14-28/ and Democratic Rights
/Articles 29-43/. Ethiopia accepted the two Intéior@al Covenants on June 11, 1993.
Ethiopia is not a party to the two optional protigcof the ICCPR, but is a party to CERD,
CEDAW, Child Convention; i.e. conventions agairsture and other cruel and inhuman or

degrading treatments, on the political rights ofnven. It also became member to African

135 Take note of — at least — the fact that Articdead Article 31 seem to have been misplacedbath placed
ICESCR instead of under ICCPR.

136 |nstructors and students are advised to seehdm given here under and observe correlationsdstw
provisions in FDRE Constitution and those of ICCH#Rl ICESCR.
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Charter on Human and Peoples’ Rights of 1998, Afri€Charter on Human and Welfare of
the Child in 2001.

Status of International Human Rights

The fundamental rights and liberties contained his tchapter shall be interpreted in
conformity with the UDHR, International Human RightCovenants, Humanitarian
Conventions and with the principle of other reldvadnternational Instruments which
Ethiopia has ratified; Article 13(2).

These instruments mentioned above are considerdxk tpart of the law with regard to
Article 9(4). This means that they have not thecfiom of Constitution (Supreme Law) but
must be regarded as part of Ethiopia’s Law. Theesfadges have to be trained in those
International Agreements and Conventions. The éxiBmterpretation of Article 13(2) only
states that these instruments are used in ordeivid the correct interpretation to the
fundamental rights or liberties contained in tffeChapter of the Constitution. Therefore, the
Human Rights chapter of the Constitution shouldirterpreted in conformity with those
International Human Rights Declaration or Convemdioas also all these remain Ethiopian
Law According to article 9(4).
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Catalogue of Rights

Classification of Human Rightsin the Constitution and I nternational Covenant on Civil

and Palitical Rightsincorporation under Ethiopian Constitution

Human Rightsin the Constitution and in the I nternational covenant on Civil and Political
Rights of 16 December 1966

Topic Article of the | Article of the
Ethiopian International Covenant on
Constitution Civil and Political Rights

Rights of Nations, NationalitiesArticle 39 Article 1 (1)

and People

The Right to Property Article 40 Article 1 (2)

Economic, social, and CulturafArticle 41 Article 1 (2)

Rights

Rights of Women Article 35 Article 3

Emergency Proclamation Article 93 Article 4 (1)

Right to Life, Liberty, and the Article 14 Article 6 (1)

Security of the Person

Right to Life Article 15 Article 6 (1)

Prohibition of Retroactive Article 22 Article 6 (2)

Criminal Law

Crimes Against Humanity Article 28 Article 6 (2)

Right to Humane Treatment Article 18 Article 7

Right to the Security of theArticle 16 Article 7

Person

Right to Liberty Article 17 Article 8 (1)

Rights of Labour Article 42 Article 8 (3a)

Right to the Security of theArticle 16 Article 9 (1)

Person

Right to Liberty Article 17 Article 9 (1)

Page 242 of 372



Seleshi Zeyohannes, Constitutional Law Il

Rights of Persons Arrested Article 19 Article 9 (2)
Rights of Persons Arrested Article 19 Article 9 (3)
Rights of Persons Arrested Article 19 Article 9 (4)
Rights of Persons Arrested Article19 Article 9 (5)
The Rights of Persons Detained Article 21 Artield)
The Rights of Persons Detained Article 21 Article(1)
Rights of Persons Accused Article 20 Article 1D (2
The Rights of Persons Detained Article 21 Article(R)
Freedom of Movement Article 32 Article 12 (1-3)
Right of Access to Justice Article 37 Article 1Y (
Rights of Persons Arrested Article 19 Article P4 (
Rights of Persons Arrested Article 20 Article P4 (
Rights of Persons Arrested Article 19 Article 34 (
Rights of Persons Arrested Article 20 Article 34 (
Prohibition of Retroactive Article 22 Article 15 (1)
Criminal Law

Human and Democratic Rights Article 10 Article 16
Right to Privacy Article 26 Article 17
Right to Honor and Reputation Article 24 Article 17
Right of Freedom of Religion,Article 27 Article 18
Belief and Opinion

Right of Thought, Opinion angArticle 29 Article 19
Expression

Right of Thought, Opinion angdArticle 29 Article 20
Expression

The Right of  Assembly, Article 30 Article 21
Demonstration and Petition

Freedom of Association Article 31 Article 22
Marital, Personal and FamilyArticle 34 Article 23 (1&2)
Rights

Marital, Personal and FamilyArticle 34 Article 23 (3)
Rights
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Rights of Women Article 35 Article 23 (3)
Rights of Children Article 36 Article 24
Rights of Children Article 36 Article 25
Right to Equality of Citizens Article 25 Article 26
Rights of Nations, Nationalities,Article 39 Article 27

and Peoples

Economic, Social and CulturalArticle 41 Article 27
rights

Enforcement: Mechanisms of Supervision and Control

There are three ways International Laws can beiepph National Courts. The first two
always call upon National Courts to apply Interoasl Human Rights as a source of binding
obligation. The third way is invoked not as bindimigligation but rather as a means of aid in

interpreting national law.

This is the first way International Human RightsaLean be applied in National Courts. If a
state is a party to the treaty concerned, andeftteaty became the integral part of the
domestic law, interested parties may call uponGoert to apply the treaty directly. The

Court considers applying the treaty, since it hesnbincorporated into the domestic law.

The two well know theories of incorporation of imtational instruments into domestic law
are themonistand thedualist theorieswhereby themonist models subject to international
law. As a result they must be governed by a sup&w applicable to all; i.e. applicable to
the international laws — superior over the natidaais. On the other hand, the dualist theory
provides that international laws and municipal laave two separate regimes; i.e. neither
International Law nor municipal law can create roralidate the other. Also dualist argues
international law to become part of national lawytishall have have special legislative acts

that transform it into the national law.

Ethiopia, being anonistCountry, the Courts can apply provisions of treahere the treaties
are self-executing; i.e. directly applicable in destic Courts and impose obligations which
are specific, mandatory and capable of implemesrtatvithout further acts of legislation.
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The Civil and Political Rights clauses of the m&loman Rights Instruments are widely

accepted to be self-executing.

Customary Law refers to unwritten law inferred fréime conduct of states undertaken in the
belief that they were bound to do so by law. Thust@mary International Law is created by

a fusion of an objective element, practice andesttbje element.

The mere existence of conduct does not sufficeotstitute International Law, even if it is
consistent and uniform unless it is consistent amiform; i.e. unless it is compelled to be
mandated by law: Customary International Law andega principles of International Law
when included in the form of part of domestic Laacbme like unwritten Common Law. It
is formed by the action of the state party insteatdeing discovered by judges as it is the
case in Common Law. Meaning, it is constantly grayvivhile Common Law decreases
enactment of statutes. But importantly, it binds tloncerned state party including those that
have not ratified any Human Right Treaties so laaghey have not persistently objected the

development of the rule.

Apart from applying International Human Rights Lathsough direct incorporation of same
through Treaty Law Courts, it can also apply itvegy of interpreting the National Law.
These constitute indirect incorporation and is $aitlave a great impact on interpretation of

relevant laws as would the method of direct incaagion.

On the whole, Human Rights Norms in the internatianstruments are viewed as tools in
construing respective Human Rights provisions witlthe Constitution. So, as time
progresses, it is more likely than not that in ealiee that of Ethiopia, Courts would be
expected to interpret the Human Rights chaptergatbe lines of International Law. The
international stand can be presented in suppadesired interpretation of the domestic law
or as a source of legally binding obligation.

As already discussed, human rights are rightsitélaing to human beings. Thus, everyone is

entitled to enjoy/exercise them without discrimiaatand on an equal footing. Equality of
rights of all human beings is one of the fundamigmiaciples
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Enshrined in the UN charter and in numerous intawnal and regional human rights
instruments as well as national laws, these ingnimstipulate that every one is entitled to
these rights, and state parties shall ensure thgises to all without discrimination on any

impermissible grounds.

Section VI: Other Major UN Human Right Treaties

One of the other major treaties of the UN is the on the Elimination of Discrimination
Against Women. Being humans, women are entitlethéoenjoyment/exercise of the rights
enshrined in human rights instruments on an equatifg with men. The Preamble of the
charter reaffirms‘faith... in the equal rights of men and women .This principle is
proclaimed in the UDHR, ICCHR, ICECR, and othertinsients we have discussed. For
example, Article 2 of the Declaration stateswith out distinction of any kind such as...

Sex...

Immediately, after the adoption of the two Covesarthe UN General Assembly the
Declaration on the Elimination of Discrimination &igst Women (1967), the legally binding
Convention of which — CEDAW) — was adopted in 19%9the General Assembly and
entered into force the same year. It was a reati@sed on growing concerns that additional

means for promoting equal enjoyment of Human Riglgtssomen were necessary.

The convention consists of 30 Articles of which flist 16 are normative in character. The
other provisions deal with mechanisms of enforcegmevhile Articles 17-22 of the

Convention deal with mechanisms of internationg@lesuision and control.

Convention on the Rights of the Child

Despite some theoretical controversies, childreneatitled to Human Rights simply because
they are human beings. Children have the rightsagoed in the various International and
Regional Human Rights Instruments. For exampley taee entitled to Civil, Political,
Economic, Social and Cultural Rights set forthhe UDHR, ICCPR, ICESCR and the like.
Even if the UDHR doesn't specifically deal with thights of the child, it provides equal

enjoyment of the rights contained therein. In ddditArticle 25(2) specifically addresses the
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rights of the child. It provides that motherhoodi aildhood are entitled to special care and
assistance. It also states that all children ghglly the same social protection, whether they
are born in or out of wedlock. The ICCPR and ICES@&part from guaranteeing equal rights
to all human beings, include provisions address$iegrights of the child (see for example
Arts. 24 and 18(3) of the two Covenants respedtjveélhese main International Bill of
Rights and other instruments provide the legal D&si the protection of the Rights of
Children.

Childhood is characterized by the state of fradtyd helplessness. They are generally not
able to protect themselves. Thus, the special tonddf the child calls for special protection
and care. To ensure their full & balanced develammehildren need to be raised in an
environment capable of providing love, affectiomn d@appiness.

The provision for special protection to the chiltklbeen one of the issues at the international
agenda since the first decades of thB @@ntury. The League of Nations has promoted the
idea of granting special protection to the righfstiee child through the adoption of
Declaration on the Rights of the Child in 1924. 1859, the United Nations adopted a
Declaration on the Rights of the Child, wherein tights from the old 1924 Declaration

were reaffirmed and further elaborated.

However, these were non-binding instruments. In91% e Commission on Human Rights
(which was established by the ECOSOC) started askvof drafting a Convention that
particularly addresses the Rights of the Child.aA®sult, a draft convention was prepared,
which was adopted by the General Assembly of thigedriNations in 1989, and entered into
force in 1990. This Convention is named as the @ohen on the Rights of the Child
(CRC). As of January, 2001, 190 states parties hatifed it while only the US and Somalia
failed to accede to it. A number of optional pratiscwere adopted to supplement the
Convention. The first one is the Optional Prototmithe Convention on the Rights of the
Child on the Involvement of Children in Armed Cacfl It was adopted by the General
Assembly of the UN on 25 May, 2000, and entered fotce on 12 February, 2002. It is
intended to prevent children from involving in am@nflicts or taking part in hostilities.

The second one, adopted on the same day as abdventared into force on 18 January
2002, is Optional Protocol to the Convention on Rights of the child on the Sale of
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Children, Child Prostitution and Child Pornograpfyis Optional Protocol elaborates the
prohibited acts and practices generally formulatedthe Convention and extends the

measures state parties may take to prohibit andredie.

At regional level, we have the 1990 African Chadarthe Rights and Welfare of the Child
designed to provide special protection to the Rigiftthe Child in Africa. This is the first
regional treaty on the child. It was adopted anenapl for signature by the Assembly of the
Heads of States and Governments of the former OAUIJuly 1990 in Addis Ababa, and
entered into force in 1999. This material focusgsliscussion on the guarantees provided by
the Charter. However, students are advised to shelgpecial system of protection provided

by this charter and compare it with the system ened in the CRC.

Some commentators have classified the rights inctimvention into four broad categories;

protection rights, development rights, subsisteigigs and participation rights.

Protection rights as such rights as the right to life, the righb&ofree from interference (the
right to privacy), the right to be free from violmnand all forms of exploitation (protections
by governments). The rights that may fall undes ttategory are found under articles 6, 16,
19,32,33,34,35,36,37 and others.

Development rightsare those rights that allow children to reachrtifigiest potential and
include the right to education and freedom of thdugonscience and religion as provided

under Articles 28 and 14, respectively.

Subsistence rightsare rights, the fulfilments of which are necegsar the survival of the
child such as the right to food, shelter, healtte ¢aee Arts. 24 &25).

Participation rights are rights which allow children to take activeerai the community and

political life (for example see Art. 30).

Here it should be again emphasized that this catEgmn should be seen with care; because
the rights set forth in the CRC include all setsights — Civil, Political, Economic, Social
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and Cultural Rights — and that it may be diffidaltclassify each right under any one of these
above categories.

Mechanisms of Supervision and Control

The Convention clearly imposes the primary resgmlitsi of implementing the Convention
on states parties. Though it imposes duties onnpaisee subsistence rights) and members
of the society (see participation rights), theestarty shall give protection rights and ensure

development rights.

The main organ that supervises the implementatfaheo Convention is the Committee on
the Rights of the Child (sometimes called the CRS§tablished pursuant to Article 43 of the
Convention. The Committee examines the progresergdstates parties in achieving the

realization of the obligations under the Convention

Convention on the Elimination of all forms of Racid Discrimination

In 1969 seven years before the two Covenants ehter® force: the International
Convention on the Elimination of all forms of Rddzscrimination entered into force after
having been adopted in 1965 by the UN General AbgerBy January, 2001, it already had
156 state party signatories. The Convention cost@ Articles from which the*1seven
articles are of normative character. A broad deéiniof Racial Discrimination is found in
Article 1 and the Convention sets out a numbereaifited prohibitions and obligations to
prevent discrimination based on the grounds of ageg, colour, descent of national or
ethical origins. States are under an obligatiooriminalize dissemination of ideas based on

racial superiority and hatred and participatiomacial organization or activities.

The Committee established under the treaty hasndedi state parties that this undertaking
does not only entail an obligation to enact certainminal Laws but also to ensure that the
laws are effectively enforced. The Committee effety works on reports and comments
submitted by the parties that are empowered to @legle of inquiry and reconciliation that

aims at reaching an amicable solution of dispuBzs.far, there have been no inter-state

conflicts on these matters.
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But it put optional clauses about the complaintespnted by individuals and group of

individuals claiming to be victims of a violatiory Istate party. And the committee gives

opinion accordingly and proceeds over the repadtthe procedures that have been thus far

successful in bringing many states back to transmitheir reports under CERD and enter

into a dialog with the Committee. Since 1993 then@uttee has developed an early warning

indulgent procedure according to which it examities situation in state parties which

consider of being of particular concern.

Principles and rights

Principles

Rights

Rule of Law (constitution Preamble)

Dignity (Article 10 (1) of the Constitution

Humaright Chapter 3 of the Constitutio

Respect(Article 10 (2) of the constitution

Separation State and Religion (Article1]
the Constitution)
No Interference

No State Religion

|ldfreedom of Religion Institutions ¢

Religious Education and Administratic
(Article 27 (2) of the Constitution)

of

n

Conduct and Accountability
(Article 12 of the Constitution)

Duty to insure and observe (Article 9 (2)

the Constitution)

of
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1. Judicial Human Right

Freedom from Arbitrary Arrest

Article 17 (2)

Right to liberty in General

Article 17 (1)

Right to Human Treatment

Article 18 (1)

Freedom from Compulsory Labour

Article 18 (3)

Right of Persons Arrested Article 19
Right of Persons Arrested Article 20
Right of Persons Detained Article 21
Prohibition of Retroactive Criminal law Article 22
Prohibition of Double Jeopardy Article 23
Crimes Against Humanity Article 28
Religious and Cultural Courts Article 34 (5)
Right of Access to Justice Article 37
Right to Appeal to the Council ofArticle 84

Constitutional Inquiry or the House of tl

Federation

ne
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Chapter Il

Emergency Powers

Emergency as a state power should be treated althghe powers of the PM and the CoM
along with that of HPR. Here, the Developer hasiseét to be along with Human Rights
for one reason: emergency presents an unavoidaiblerech, however, brings about total or
partial arrest of constitutional order. And as sutbkhould be treated as one of the limitation

on Human Rights.

The next section will attempt to explore the Aei€3 of FDRE Constitution and other major

limitations prescribed by some articles of Chaptef the Constitution.

Need for extra powers during Emergency?’

“Two World Wars have established the lesson thahew an ultra democratic country, the
Government would need extraordinary powers in otodre able to meet a threat against the
State itself, by situations such as a war or ezleaggression or even internal rebellion, civil
war or the like, which render it impossible for thermal Constitutional machinery to cope

with the abnormal situation.

“In a federal country, such extraordinary emergesdyation would call for a greater
concentration of powers in the federal or naticmathorities and a greater encroachment on

the powers normally assigned to the State Govertanen
The problem of Emergency in a Democracy
“Whatever be the form of Government, emergesttuations are bound to arise in any

country,owing to various factors like war, rebellion, naudisaster, economic or financial

breakdown which call for immediate measure to benaby the Government to safeguard

137 burga Das Basu, Human Rights in Constitutional L@long with Human Rights Documents$econd
Edition, (Wadhawa and Company, Nagpur, India) Repd 2005P°- >37-23%:
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the stability of the country or the safety of thi#ézens, which, in order to be adequate, must

be different from or in addition to the normal gystof administration.

“But in a country having a democratic system of &ownent such abnormal situation
presents a dilemma, because the assumption obdmmpedinary powers by the Government
must be in derogation of the civil and politicalhrts normally ensured to the citizens by the

democratic Constitution.

“A satisfactory solution of the problem can therefbe had only if extraordinary powers are
available to the Government to meet such emergendgih the least encroachment upon the

rights and liberties of the citizens.

“This problem has been sought to be solved in wffe countries inindia, U.S., U.K.
different ways. In some, the written Constitutideself provide, as inndia, with a separate
set of provision which come into operation, in €iffnt kinds of ‘Emergencies’. In some
others, is in theU.S.A, though the Constitution does not contain explmit elaborate
provisions to deal with emergencies, extraordinpoyvers have been inferred from the
normal provisions, byudicial interpretation In a country with an unwritten Constitution,

such as the U.K. emergency powers are conferresdidbye, apart from common law.”

“In passing, it may be mentioned that even in coestwhere a lawful Government or
Constitution has not yet been established aftevalution or acoup Courts have upheld the
exercise of emergency powers (including preverdetntion) by thele factoadministration

on the basis of a doctrine of ‘necessity, ...

“The principle of necessity or implied mandate @ the preservation of the citizen, for
keeping law and order......... regardless of whose faidtthat the crisis has been created

or persists.’
“It is ‘necessary’ for avoiding a chaos or a vacuufie existence of @&octrine of

‘necessity’ State or social order is necessary to protect itieeics themselves and to ensure
their minimum liberties or ‘human rights’.
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“But in upholding emergency powers even on the gdoof necessity, the Courts would
insist on three conditions, e.g.-
a) The emergency measures are directed to and réagoeguired for the orderly
running of the State;
b) They do not impair the rights of the citizens undbe previous lawful
Constitution;
c) They do not run counter to the previous lawful Gagon, and are not intended
to strengthen the usurper.

“The doctrine of necessity has also been appliedravithere is a valid written Constitution
but it doesnot provide for any situation of emergency, and a teragy law passed by the
Legislature would not be inconsistent with the Qason. In this case, the maxifsalus
populi suprema lexadds strength to the doctrine of necessity amrégad intothe scheme

of the constitution, or as an implied provisiortleé Constitution.

“Whatever be the mode of acquisition of such exttexary powers by the Government, it is
evident that such expansion of governmental poweaild mean a corresponding
diminution of the human rights, for, individual &ty in inverse relation to the extent of

authority in the hands of the Powers that be....

“.. the need for such ‘derogation’ of the guaraméduman rights is acknowledged by the
International Charters on human rights, such adrttegnational Covenant (Art.4) and the

European Convention (Art.15).

“Hence, even after it is conceded that the organth@® Governmentmpact on human
rights should be armed with additional powers to meetm@mergency; vital issues remain to
be solved in  order to save the human rights fraota or permanent annihilation.”

Recognition for ‘derogation’ in the International Charters3®

“When, after formulating the human rights in theivdmsal Declaration (1948), the United

Nations proceeded to implement them in the fornma dégal treaty, it was found that the

138 |bid., pp. 538-539.
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political systems in different countries were nat the same level and that various
exemptions from the obligation to enforce humarhtsgin emergencies or extraordinary
situations, existed in each one of them, which nbgstonceded in order to induce them to

come within the fold of a binding Treaty or Covenhan

What public Emergency or National emergency mearis’®

“Before proceeding further, it would be useful topkin what is a ‘public emergency’,
which justifies a derogation from fundamental Rgyinder Art. 4(1) of the International

covenant or Art. 15(1) of the European Convention.

“The text of these two provisions being substalytisimilar, let us refer to Art. 15(1) of the
European convention because there are numerousiateciof the European Court which
offer authoritative judicial interpretation of thovision. Article 15(1) of the Convention
says.

‘In time of war or other public emergency threatepithe life of the nation

any High Contracting party may take measure deriogafrom its obligations

under this Convention to the extent strictly reqdiby the exigencies of the

situation, provided that such measures are not ns@ient with its other

obligations under international law.’

“The European Court has defined public emergendlisncontext as
‘an exceptional situation of crisis or emergencyickhaffects the whole
population and constitutes a threat to the orgagifife of the community of

which the State is composed.’

“The word ‘exceptional’ means that the situatiosush that
‘the normal measures permitted by the ConventiontHie maintenance of

public safety, health and order ate plainly inadetg.

139 bid., p. 540.
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Public emergency

Tests of:

“Combining the foregoing two observations, a ‘pabkmergency’, which authorizes
extraordinary measures derogating from human rigiatg be defined as -

a) An exceptional situation,

b) Which threatens the organized life of the whole oamity,

¢) Which calls for extraordinary measures, and

d) Which are not permitted by the normal machinerthefadminist-ration.

“Another test is that the situation of public csigialling for emergency powers must be of a
temporarynature, on the termination of which the normal hiaery of the State will be
restored, free from the derogation. There cannoare constitutional Government where

emergency powers are perpetuated.

Causes of:

“Apart form the war or external aggression by afgn State, or a domestic armed

rebellion, an emergency calling for a departurenféihe normal order may be caused by act
for terrorism and subversion by reason of which\tbey existence of the State itself is at
stake; or by natural catastrophies or economi@snighich threaten ‘the life of the nation as

a whole’. ..”

Section I: Kinds of Emergency*°

“Article 15(1) of the European Constitution expkithat a public emergency may be caused

by (a) war as well as (b) ‘other’ emergency whicteatens the of life nation.

140 |bid., pp. 541-542.

Page 256 of 372



Seleshi Zeyohannes, Constitutional Law |l

“Since the nature of these two classes differgjoiild be useful to deal with the law under
these two classes separately.

War Emergency

International Covenant

Article 4 of the International Covenant on civildapolitical Rights says -

“Article 4.-1. In time of public emergency whichrédatens the life of the nation and the
existence of which isfficially proclaimed the State parties to the present Covenant may
take measures derogating from their obligation urtle present such measures are not
inconsistent with their other obligations underemfational law and do not involve

discrimination solely on the ground of race, colaex, language, religion or social origin.

“Hence, ‘derogation’ clauses have been providethéninternational Covenant on Civil and
Political Rights (1966), the European Conventio85@3), the American Convention (1969)
and son on

Limitation and Derogation

“These general ‘derogation’ clauses must be diatsiged from the ‘limitation clauses which

are appended to the Clause whiglarantee the particular human rights, ..

“In the context of derogation, it should denotedtteven during Emergency, some of the
human rights cannot be derogated form. These anéioned in Art. 4(2) of the International
Covenant and Art. 15(2) of the Convention. Thegecatled non-derogable rights ...

“Many Constitutions explain that ‘war’ in the preseontext is noExternal aggression**

confined to a condition of actual warfare upon a formal dedlaraof war, but any form

141 1bid., p. 542.
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off ‘external aggression’ by which the security, smvereignty of the State is affected or

threatened.”

Other Public Emergency*?

International Charters

“Article 15(1) of the European Convention makesléar that the emergency which permits
of a derogation from the gurantee of human rightsy tne caused by circumstances other
than war, provided they are of such a kind or maglei as to threaten the life of the nation as

whole.

“Subject to this overall condition, such public egency may be caused by various factors,

characterized by a common feature, a situation wti@mands immediate action, ..”

“Such emergent situations, for instance, are:
a) Natural catastrophe such as famine, or pestilence, flood, earthqualaising
destruction of life or property.
b) Economicor financial crisis caused by war by continuingm®after its termination.
c) An economic crisislike inflation, in time of peace, imperiling tiveell being of the
nation as a whole, so as to require a regulati@hcamtrol of prices, profits, wages,

salaries, dividends and the like. ..”

What measures would be justified to deal with th&€mergency**®

“In determining what was ‘strictly necessary’, t@eurt would no doubt have to weigh the
facts and circumstances of each case and then tqgpbbjective standard of reasonableness,
giving due appreciation for the determination by t8Btate which was responsible for

maintaining the organized life of the community. ...

142 |bid., pp. 547-548.

143 |bid., p. 582.
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“In judging whether a measure was strictly necgsghe European Court took the following
factor into consideration-

)] The gravity of the situation;

i) The safeguards taken for preventing abuse of ttra@xlinary powers;

i) The extent of invasion of human rights and libestie

iv) The manner in which the measure were applied.

“But if these factors are taken into consideratitve, standard of ‘strictly’ necessary virtually

becomes the test of ‘reasonably’ necessary.

“One thing is clear, viz., that the determinatigntbe State concerned as to what was strictly

necessary is not final, but is subject to judiceadiew. ..”

“Under all such Constitutions the standard of &ityi necessary’ should be adhered to, in
order to conform to the international standard m A(1) of the International Covenant Art.

15(1) of the European Convention.

Section II: Impact of Emergency on Fundamental Rigks: Limits of the Power of

Derogation***

International Charters

“The International Charter impose certain limitatiapon the State’s power of derogation
from the obligation to maintain human rights, edeming a period of emergency or national

crisis, e.g.,-

International Covenant: Art.4 (1) as Art. 15(1) ofthe European Convention: Art.15 (1)

l.
“Article 4(1) of the International Covenant as wélbnvention lay down European that
derogation shall be permissible only “to the extstnictly required by the emergency,” as

just stated above.

144 |bid., pp. 583-584.
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“This means that the power of derogation is notoAlis and will not justify excessive
invasion of human rights beyond what was reasonabbessary to overcome the crisis in
guestion. On this question the determination oftwhe@asure were necessary rgstmarily

on the State concerned but such determinationtifmad but is subject to judicial review.

II. Both the International covenant and the Europ€anvention provide that no derogation
will be permissible where it would be ‘inconsistenith other obligations of the derogating
State under international law’, e.g., where is dyp® a human rights treaty which does not

permit of any derogation.

lll. Article 4(1) of the international Covenant foer provides that derogation will not be
permissible so as to ‘involve discrimination solap the ground of race, colour, sex,

language, religion or social origin’.

IV. Some of the vital human rights cannot be detedgdrom at all

According to Art. 4(2) of the International Covenahese non-derogable human rights are-

Rights which cannotbe derogated front even in Emergency

() Right to life (Art. 6).

(ii) Immunity from torture or inhuman treatmen(Art.7).

(iif) Freedom from slavery or servitude (Art. 8(@))

(iv) Immunity from imprisonment for non-fulfillmeraf contractual obligations (Art.11).
(v) Immunity from retroactive oex post fact@riminal laws and penalties (Art. 15).

(vi) Right to be recognized as a person befordatvg(Art.6).

(vii) Freedom of thought, conscience, religion (A8).

The category of non-derogable rights stems fromdbecept that some human rights are
‘inalienable’ so that they cannot be taken awaynewben the existence of the State itself is
at stake, e.g., the right to life, dignity or tonhane treatment.

Together with the foregoing list of non-derogalight, the supplemental provision in Art.

5(1) of the International Covenant (Art. 17 of B.€hould be noted, which, in the present
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context means that whatever measure may be pebhei$sr a government in an Emergency,

nothing would be permissible which has, for itsembjthe suppression of human rights.”

Propositions for questions that matter

a) Emergency is essential extra-constitutional medrgoweerning. Yet, because it is an
unavoidable evil, international Human Rights instamts, particularly ICCPR as well
as our FDRE Constitution under Article 93 have emoto regulate it all the same
under stringent mechanisms.

1.1  Emergency is declared by the Federal Governmentevhe

1. An external invasion,

2. A break-down of law and order occur which endangkes
constitutional order and can not be controlled gy tegular
law enforcement agencies and personnel.

1.2  When a natural disaster or an epidemic occur.
1.3 By state executives can be decreed should a naflisaster or an
epidemy occur

b) Emergency declaration of emergency is primarilyaction of the executive. Such a
decree should be made by the PM according to Ar2@(10).From the very time of
it is declared, unless otherwise stated in the ededtself, it becomes forthwith
executable law, but subject to:

2.1  submission to and approval by HPR within the piiescr time limits set for both
and by two-third majority. (If each and every ofese is not met, shall be
considered as repealed.)

2.2 again by two-third majority, HPR may allow such m@d¢tamation to be renewed

every four months, successively

2.3 Council of Ministers has to issue regulation to adster such a situation and use
its power to the extent it is necessary,
1. to protect the Country’s peace and sovereignitg; an
2. to maintain public security, law and order.
c) CoM has the power to suspend democratic rightsge@xktent necessary to avert these
circumstances, but it may nfthandatory) suspend the:
1. federal democratic republic nature (Article 1);
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2. prohibition of inhumane treatment (Article 18); and
3. right to equality (Article 25, and Rights of Natalities and People’s —
Article 39 (1) and (2) only

d) The HPR has to establish Emergency Inquiry Boammesing of seven members

(from its own and from legal experts), which woulthve the powers and

responsibilities enumerated under Sub-article oiche 93.

Questions that matter

1.

Should states be empowered to declare emergeneyifdumstances which enable
them to do so are shown above. Is it a restriatiatself?

Are the restrictions put against the Federal Gawemt applicable to state executive
and its council, respectively

Under Sub-article 3 of Article 93 HPR has the pow@rrenew the Emergency
Proclamation every four months, successively. Hav many times, successively?
HPR can suspend democratic rights; i.e. from Ae89 - 44. How do you see this?
Does this mean that Articles 14 — 28 are non-ddrleggSee derrogable and non-
derrogable ones under ICCPR.)

The above being an excepting clause in itself, &tible (c) of the same further goes
to except 4 rights as non-derrogable.

How do you see making exception of exception? A&tehd of the day, which ones
are actually the non-derrogable ones; i.e. theesbtock of natural rights (Art. 14-28)
or the above 4 categories, of which again, only-&uigle 1 and 2 of Article 39 are
included?

See the powers and responsibilities of EIB. Do goasider it to be a sufficient
checking mechanism?

The EIB is required to make public the names ofsted individuals. How about the
disappeared? How about the death? If death isnobided under emergency cases,
then, in view of the fact that life is more pregothan any of the rights made
derrogable, wouldn't this necessarily imply thag fRight to Life under Article 14 is
non-derrogable?

Who is entitled to call the attention of pertindodies to look into matters of Human
Rights abuse — citizens or residents alike? (See rétently Civil Association
Proclamation.)
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Chart 1: Classification of Human Rights

Individual Rights Democratic Collective Social rights and
Freedom Rights Equality Right | Rights Rights Programs
Right to Life,| Right to| Right of Thought, Rights of| Economic, Social and
Liberty and the Equality of | Opinion and Nations, Cultural Rights Article 41
security of the Citizens Article| Expression Nationalities
Person Article 14| 25 Article 29 and Peoples
Article 39
Right to Life| Rights of| Right of | Right to| International Agreements
Article 15 Citizenship Assembly, Property ensure the country’s right
Article 33 Demonstration | Article 40 to development Article 43
and Petition 3)
Article 30
Right to the| Marital, Freedom off - Aim of developmen
Security of the Personal and Movement policies shall be to
Person Article 16| Family  Rights| Article 32 enhance capacity of
Article 34 citizens for development
Article 43 (4)
Right to Liberty| Rights of| Rights of Womern - -

Article 17

women Article
35

article 35

Right to Humane
Treatment Articlg
18

Rights of
Labour
42(1) Rights of

women workers

Article

Right to vote and
to be
Article 38

Elected

Article 42(1)(d)
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Chart 2: Rights of Arrested or Accused Persons

Right of the Arrested

Article 19 (1)

Prompt Infortioeéd Language

Article 19 (2)

Right to be Silent

Article 19 (3)

Right to appear before court

Article 19 (3)

Right to be given full explanation

Article 19 (4)

Right to petition (habeas corpus)

Article 19 (5)

No coercion to confession

Right of Persons Accused

Article 20 (1)

Right tdk trial

Article 20 (1)

Court of Law

Article 20 (1)

Reasonable time

Article 20 (1)

Right to Privacy

Article 20 (2)

Right to be informed in writing

Article 20 (3)

Right to be presumed innocent

Article 20 (4)

Right to full access to evidence

Article 20 (5)

Right to be represented by a le

counsel

Article 20 (6)

Right to recourse by way of appeal

Article 20 (7)

Right to an interpreter

Right of the Arrested (Article 14 and 15 of the €oant)

Right of the Arrested (Article 14 and 15 of the €pant)

gal
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Chart 3: Access to Justice Article 37

Civil Matters Woreda Court
High Court

Supreme Court

Penal Matters Woreda Court
High Court

Supreme Court

Administrative Matters Bodies with Judicial Power

Examples: Courts

Labour Board Of Law

Tax Appeal Commission
CPA-Administrative Court
Prior Duty to establish
/ Religious Cultural Courts
Religious Cultural
Matters \
Posterior May be established
(Article 78 (5) & 34 (5)
In all Federal and No special or ad-hoc courts
Regional Matters (Article 78 (4))
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Chapter llI
Constitutional Interpretation and Creating Nexus with (Mainstreaming) of

Constitutional Values

Section I: Principles of Interpretation in Continental and Common Law System$*
General

The purpose of this section is to make clear rofesonstitutional interpretation, for which
Provision is made in Articles 82-84 of FDRE Constdn. This task is given by the
Constitution to two organs, namely to The Count€iConstitutional Inquiry (CCI) and the
House of the Federation. “Do Member States of FDREe similar power to review and
control State Laws and the laws of the MemberseS®itis a question that needs an inquiry
by its own merit. Practice has already establighedprocedure for the House of Federation
and set out some basic principles. According tacket7 of this Proclamation, the House of
Federation is required to identify and implemerihgiples of constitutional interpretation,
which it believes help to examine and decide ctutginal cases submitted to it. A similar
provision is contained in Article 20 of Proclamatiblo. 250/2001. Naturally these Articles
do not refer to different bodies of principles ainetitutional interpretation, because the

principles applied by the Council and by the HoosEederation are identical.

Article 31 of Proclamation 250/2001 similarly rerps the rulings of the House of Federation
to set out details of the constitutional issue #reljustification of the ruling. This manual
should also be useful in this context. It shoukbdbe useful for government bodies; which,
also have to submit explanations with regard toddestitutional issue to the House. Such
bodies must be able to apply the principles andhau= of constitutional interpretation.

Finally the parties to a court case, who have itjiet to approach the Council, or disputants

outside the court case, must also be made awarghe®@onstitution should be applied and

145 paper presented by Heinrich Scholler on Conatitat Interpretation presented here, in Addis Ababa
Ghion Hotel, 2002, (Unpublished),
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how the law must be interpreted. Article 23 of Paotation 250/2001 will also be of

particular importance in that it controls actstwé administration.

The position under the 1995 Constitution differbstantially from the previous ones; i.e. the

1955 Revised Constitution follows the American sgsbf judicial review.

Articles 82-84 of the FDRE Constitution deal witlonstitutional interpretation or

constitutional disputes, which are to be enterthimg the House of the Federation. However,
in court cases, in which a dispute concerning tlo@sGtution or its interpretation arises,
Article 84 No. 2 provides a specific procedure unghich the Courts must first submit the
matter to the CCI before the final decision is giv®/ the House of Federation. Article 84
No. 2 has the following wordingWhere any Federal or State law is contested asfpei

unconstitutional and such a dispute is submitted toy any court or interested party, the
Council (of Constitutional Inquiry) shall considdre matter and submit it to the House of

the Federation for a final decision”.

With regard to the concept of Law, it must be cdesgd that law in Article 84 No. 2 seems
only to refer to formal enactments of Parliament, &s per Article 2 (2) of Proclamation No.
251/01 Regulation, the respective commanding Mieistor Agencies, which are based on
an empowerment by Parliament, have the status rofiuiating laws as well; which are,

accordingly, not excluded for constitutional reviewCIC and HOF.

The general rules of legal interpretation mustdfae be first explained. This explanation
will, however, be combined with the principles obnstitutional interpretation. The

Constitution itself — as well — is in form a law the highest hierarchical level (Supreme
Law). While interpreting the Constitution, it oftevill be necessary to interpret the law; i.e.

the conformity of the law vis-a-vis the Constitutimust be controlled.

Specific

Ethiopia belongs to a category of Countries whielvehcodified law (Civil Law), and —

therefore — belongs to those Countries of the EranpContinent such as France, Germany
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and ltaly; i.e. Countries which have codes, inatght legal fields (Civil Code, Penal Code

and so on) — the so-called Statutory Law.

On the other hand, there is the so-called familfCommon Law, to which Great Britain,
Canada, Australia, New Zealand and to a certaiengxdlso the USA belong. While the
family of Codified Law developed principles of sttdry interpretation (legal interpretation),
the family of Common Law Courts developed (judgedmar) case-made law. (Naturally, in
modern times, Countries having Common Law havenareasing number of statues, just as
the importance of cases or judge-made law is gr@wmnCountries with Codified Law,).
There was and to a certain extent still is an irtgodrdifference in that; the Common Law
Countries still prefer a strict interpretation tditsitory law, while Countries of Codified Law
apply, as a matter of principle of legal interptieta, the Intentional/the Purposive or the
Systematic Interpretatioas to what regards to statutes. This principlé stetutory law has
to be interpreted in a strict or literal way is ratherefore — applicable to the Ethiopian Law.
The following parts of thenanualare mainly concerned with interpretations madgubyges,
the Constitutional Council (COCIQ) and the Househ#d Federation. Legal interpretation
and — especially — constitutional interpretatiom ¢ done by competent authorities like
Courts, the law-giver itself or the professional ieacher. In Ethiopia, the ordinary Court is
not entitled to give judicial interpretation which transferred by Articles 82-84 to the CCI
and the House of the Federation. In addition toGloarts, there is the so called authentic
interpretation by the law-giver. This means that ldgislator himself decides by definition or
amendment how the law should be applied (authémicpretation). The Ethiopian practice
of putting definitions of legal terms at the begmmof proclamations is based on the Anglo-
American practice, while the Countries of codiflad/s base themselves on the presumption
that all notions used in a code have the same mgamd function, so that definitions at the
beginning are not necessary; Proclamations 2502089/ are also instances of authentic

interpretation.

The principles and problems of legal interpretationEthiopia were clearly described by

Krzeczunowicz,

Under present Ethiopian law, such refusal to padgment might be charged as a breach of

official duty unless the various Codes of Procedprevide otherwise; which the Penal
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Procedure Code of 1961 does not. The article byeBsor Krzeczunowicz was naturally
written a long time before the enactment of the5LlH¢hiopian Constitution. The provisions
in Articles 82-84 of the Constitution are therefaréegal rule (contained in the Constitution
itself) to abstain from a decision, to suspenddase and present it to the CThe Article
guoted continues as follows:
“As already mentioned, Ethiopian judges may notystéacase demanding
legislative interpretations. But this does not metthe Government from
demanding that a clarifying provision should be &ed ... Such enactment
would not constitute a new Provision, but a lediskainterpretation.
“Such legislative interpretations (as distinct frairect amendments) of prior
law are a rarity. More frequently, a law contairfspm the outset, a section
defining the main terms used in it. This technigg@mewhat unfamiliar in
Continental Europe, is prevalent in Common Law ¢oes and has in recent

years been introduced in Ethiopia.”

In addition to these two kinds of legal or congignoal interpretations, the third kind is that
of the judicial interpretation by Courts or Quasit@®@s - which plays a more important role.
The decisions of Constitutional Courts in countrgth codified law like Germany, lItaly,

Spain and Portugal have, however, no binding fevite regard to Courts and their future
decisions. The procedural law concerning constihati jurisdiction contains special

provisions to make the decisions binding for atlestpublic authorities.

In the USA the decisions of the Federal SupremertCaxe binding under the so-called
“Stare Decisis” doctrine. This doctrine says that the decisiong@deral Supreme Court

must be followed by all other Courts.

As Ethiopia belongs to those Countries with codiflaw, even decisions of the Federal
Supreme Court of Ethiopia are only binding betweba parties involved. Moreover,

Ethiopian court cases are only exceptionally phieldsand have, therefore, little influence
outside the Courts. This is also necessary in déise of the two procedural laws enacted with
regard to the procedure before the CCIl and the HElRiopian law has consequently
introduced a rule to make decisions of the Housth@fFederation in cases of constitutional

interpretation binding and to require the decisitinse published as pen.
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(1) The final decision of the House on constitutiomaérpretation shall have general effect
which therefore shall have applicability on simitanstitutional matters that may arise
in the future.

(2) The House shall publicize the decision in a spegidilication to be issued for this

purpose

Here, author would like to quote again from theatty mentioned article of Krzeczunowicz
in which he well describes the activities of theits in analyzing facts and law in order to
produce the so-calldtving law.
“Judicial interpretation is that which emanates ffinoa court when in order to
decide a case it applies a law whose meaning isudsed before it. Such
interpretations are called quasi-judicial when emating from an

administrative organ in adversary proceedings.

“Many judgments involve no interpretations, onlynpie applications of law.
The meaning of the law to be applied to the facistended is often not
disputed. The case is then won by the part whogsrtns facts. Appreciation
of evidence on facts lies, within few legal limitsthe court’s discretion. The
facts once established, application of a clear raehem will follow without
need for interpretation. For instance, the factro& having borrowed ten
dollars from you may be denied without questionthg rule that, if so

borrowed, they should be repaid.

“Where a law’s meaning is disputed before the cotlm¢ decision involves its
interpretation. A line of similar interpretation®dds to what some called
“settled” case law or judicial custom. Judicial erpretations thus become a
source of law. “In the judgments alone is to beniduhe law in its living
form.” This is hardly the case in Ethiopia, wher@shjudicial opinions are
not exhaustively researched and being largely uoriepl, cannot be really

“found”.”
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In both legal systems (Continental or Codified Lawthe one hand, and Common Law on
the other) there are canons of theories or metbbtkgal and constitutional interpretation.
There is however no rule which theory or methodhe literal, the intentional or the
purposive— should be applied or should have preference. é¥ew there is a certain
tradition that legal and constitutional interpregatshould always start with the literal theory
or method. There are basically four main groupthebries or methods of interpretation: the

literal, intentional, systematic and teleologital.

When it is desired to establish how the Constituttontrols state activity in a particular
field, it is necessary first to ascertain the megrof the relevant constitutional norms. To do
this, the following criteria of interpretation, the-called canons of interpretation, are
traditionally applied: verbal meaning, grammaticahstruction, statutory context, intention
of the original legislator and teleological aspecfBhe application of these criteria to
establish the meaning of a norm in the context phdicular set of facts implies that the
legally relevant facts can both be extracted andstrtacted from many circumstances.
Interpretation and establishing the facts of theecare woven together. Norms are
formulated and passed with reference to reality @oice of relevant facts and conceptual
definition contained in a norm depends on the a®and values of the legislator. The law-
giver has a certain picture (perception) of realishich is reflected in the law and is
combined with legal regulations. While the law-gitvas embedded the reality in a law, the

judge attempts to discover this perception froml¢tier of the law.

Interpretation is a process in which the interpretarts from the literal meaning of the
words used in the law. In this process he has tectléactual elements, intentions and
purposes and even aims and goals to establishriiee meaning of the constitutional
provision and the law in question. In doing thise person who applies the norm draws on
the experience of the person who made it. But hstralso deal with new apparitions; i.e.
examining and evaluating these to see if they axered by the norm. This is the main
function of interpretation. Each case of interpietaperceives reality from the viewpoint of

the norm. It is thus creative, but still guidedthg norm.

In Germany, constitutional interpretation has béeated since the beginning of the last

century as a special case of statutory interpmetatndeed, some authors discussed it quite
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separately form statutory interpretation. There @mesiderable objections to this approach.
In this manual the constitutional interpretatiorpiesented not as something different from
the statutory interpretation, but as a special kohdtatutory interpretation, so that most of
the operations and theories of statutory interpicetacan be also applied by the interpreter

of Constitutional Law.

Public Law is basically required to be just as ckad workable as Private Law. Moreover,
since the application of Public Law concerns thpasation of powers and problems of
competence, even higher standards should be derhafids is particularly true for
Constitutional Law. It therefore needs no distimetthod of interpretation.

It is often assumed that there is a distinct irmegiive methodology to be employed in
dealing with Constitutional Law. But even when dddial tools of interpretation are

employed, the classical canons of interpretati@niadispensable. These help primarily to
“clarify the possible shades of meaning of verbatertainty”. The interpretation of any

legal text demands the consideration of verbal imgargrammar, logic and systematic and
historical development. Imagine a judgment on aromersial issue which did not do thus.
It would be inadequate, if not totally arbitrarys & would be a method employed by

supporters of a distinct theory of interpretation €onstitutional Law.

Additional aspects of constitutional interpretatgemerally required ardlfe unity of rule of
the Constitution”, “practical coherence’and “appropriate working”. These rule-out the
Constitution in isolation of a single constitutibm@rm and demand that the rest of the
Constitution be taken into consideration (systeenatterpretation in Continental Law or
international/contextual interpretation in CommomwL Countries). The three aspects
referred to turn out to be simply applications ton&titutional Law of the canon of
systematic interpretation. Other methods of intgtion, which are less closely directed to
the norm in question, have been changed to supplerie traditional canons of
interpretation. New directions in constitutionaterpretation demand:

- Atopical approach, distinguished by an unlimiteteasion of interpretative method.

- A democratization of constitutional interpretation.
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- An interpretation of scientific realism which codeis the social function of the
Constitution; the consciousness of the citizentucal norms (derivative of the so-
calledteleologicalor value-oriented theoly

- An integrating interpretation, which depends onpbsition of the political players to
achieve a positive outcome of political discussi@erivative of purposive and
theological theory.

The above methods are hardly designed to contebpthctical business of constitutional
interpretation. A methodological free choice is patssible. One can divide the various
approaches in to two groups. The first group isirtisiished by the fact that it isolates the
text to be interpreted from the context. The intetgtion of a single norm is explored with
great imagination but without regard for its higtor position in the overall structure of the
Constitutional Law. The individual legal norm mus¢ connected with outside elements
which are called extra-contextual sources like tdradiscussions in parliament, the social
context, and so on (derivative of tkieeory of intentional interpretationThe division of

function between legislation and constitutionaliegvmust always be kept in sight and care
must be taken that the interpretation follows prtdile criteria, as the legitimacy of

constitutional review rests on this.

The fact that the constitutional interpretationggithe authority the look into the future, for
integrating different tendencies and groups inetycand to make the Constitution a living
one, shows also the high importance and respoitgibfl Courts or institutions concerned

with constitutional interpretation.

In German Law the Constitution also guaranteesnstaational complaint to be lodged to
the Constitutional Court(Article 93, Paragraph 1No.4a Basic Law). In suicltase the
administrate act or the court decision, which stilobk controlled by virtue of the
Constitution, must be based on the law (the stated this law (statute) itself has to be
examined to determine whether it is violating then§litution or not. On this level of
control, all the methods and theories of statutorgl constitutional interpretation have to be
applied. In Ethiopia, according to Article 23(1)daRroclamation 250/200Tany person

who alleges that his fundamental rights and freesidmve been violated by the final
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decision of any government, institution or officrahy present his case to the council of
inquiry for constitutional interpretation.”

According to the principle of the legality of thdministration, an act of government which
limits the rights of individuals has to be basedaolegal enactment. This legal enact met
will therefore be the object of a special processamstitutional interpretation. As a result,
we can say that the procedure is similar to theuletigns covered by the German
Constitutional Courts The CCI, moreover, according to Article 20(1) Bfoclamation
250/2001, also has to develop and implement priesipf constitutional interpretation,
which are naturally identical with those mentiomed\rticle 7 of Proclamation 251/2001.
The following explanation of legal or statutory e@nmpretation is mainly based on the
Common Law as it is used in English speaking cerstof Africa and especially in South
Africa. South African law has the additional adwzage that there is a constitutional review
granted by the new legal order and that in additorCommon Law, South Africa also
knows the codified law system which goes back tonBwo Dutch Law. At the end of every
section a special remark is added with regard tsstititional interpretation. The number of
enumerated theories of interpretation in Common lsaems to be higher, but this is only
because the so callegstematic theorin Continental Law is divided in Common Law into

various separate aspects of interpretation.

Words in any legal document or statute must bergaviegal meaning. Often the mere literal

interpretation does not reproduce the meaning efpttovision. And, therefore, in order to

achieve this, words must always be read in themtecd. Context means both internal

elements of the statute (drafting and parliamendatyate) and external elements (other legal
provisions, socio-economic conditions, etc..). T¢entext involves language, law, and

jurisprudence.

Legislative interpretation is therefore three-disienal in character. The legal context is
embodied in the internal and external elements,chvidan be used as instruments of
interpretation. Words can never have a legal meamavoid of their context. Legal
interpretation involves an evaluation of both lirggie and non-linguistic considerations to
ascertain the meaning of words through a processdadrstanding.
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Words should therefore only be given their ordingrgmmatical meaning if such a meaning
is compatible within their complete context. In moases, the legal meaning of the words of
a statute is the same as the ordinary grammatieahing of the words used. If this were not
the case the communication between governmenthbatiés and the subjects of the State
would become completely frustrating; because thiiey would speak two different

languages. There is no assumption, even if thenardimeaning of the words used in a
statute is clear and unambiguous, that such orgimaaning is the legal meaning. In each
case the interpreter must complete the processtefpretation. This is achieved by reading
the words in the light of their immediate linguestontext as well as their wider legal and
jurisprudential context; because there are twoetbffit types of contexts, the linguistic
context, and the legal one. The process of inteapoa, therefore, starts with the ordinary
grammatical meaning of words, but should neverwitd it. Even words that are clear and
unambiguous must be subjected to the process af Ietgrpretation, which involves the

canons. The extension, restriction, and modificatid the ordinary meaning of words may
be necessary to give expression to the intentiotheflegislature and to establish the legal

meaning of words using the context of the legislati

In the Common Law, in addition to the principles inferpretation, there exist so-called
presumptions. These so-called presumptions areipl@s of the Common Law that have
acted as a surrogate for a Bill of Rights in thai&tian law. They are in Common Law
indispensable to the process of interpretationamedrelevant regardless of the clarity of the
language used by the legislature; as Ethiopia hadifi€d Law and already a tradition of
Human Rights guaranteed in the process of intapoet of the Ethiopia Constitution.

Reason and logic are relevant to the interpretatrmmhdevelopment of the Law. The concept
of justices is inherent in the nature of Roman-Dutaw, and the Courts are obliged to
administer law in an independent, reasonable, arstl yvay. It is presumed that the
legislature, as a rational entity, formulates laars the basis of reason and equitable
application. Reason and justice are immanent tojutiial process as a whole and are,

therefore, relevant considerations in interpretegislation.

Teleological evaluation requires not merely knowkedf rules and principles but also a

judicious co-ordination of them. The coordinatiathérent in teleological evaluation is
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essentially a skill to be mastered; not a seriesutefs to be learned. The Interpretation of
statutes is therefore not essentially a technicah@chanical operation. It involves a process
of evaluating language, law, and jurisprudencethia Common Law it is — therefore —
profoundly influenced by the underlying jurispruderof the judiciary and individual judges.
In detail, the following series were developedhe process of interpretation of statutes in
Common Law Countries:-

o literal theory,
0 subjective theory,
0 purposive theory,
o teleological or value-coherent theory,
0 systematic or comparative theory,
o judicial or free theory,
0 objective theory or delegation theory.

Although the legal situation under the new Constituis completely different, it is still
helpful and interesting to know the former legat @heoretical situation. Krzeczunowicz
wrote with regard to this problem the following, iain reflects the approach to the problem
in Anglo-American Law.
“If laws were to be explained in many different walegal security would
founder. Interpretation of laws is governed by agrtwidely accepted rules,
often dating from Roman times. Such rules, evobwedommentators and
accepted by judges, are based on logic and commoses No such rules of
interpretation are extinct from the works of pashiBpian commentators (if
any) or judges. In other words; there exists in i&pm no doctrinal or
judicial custom as to applicable rules of inter@on. For this reason, the
Civil Codes of 1955 draft apparently introduced @n special Book on
“Application of laws” some rules of interpretationThis Book has been
excluded from the Civil Codes final version enadted960. Does this mean
that one can explain our laws arbitrarily as onkeg? By no means [this is
acceptable]. [Clertain basic rules of legal integiation have wide
recognition throughout the world. The Ethiopianigtgtor seems to sanction
them indirectly through making them applicable émttacts. We shall quote

those rules, in adapted form, substituting “law” rfd'contract”, and
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“legislator” for “parties”. On the other hand, theprincipal rules used in
everyday judicial discussion are in the Latin fogiven them by the old
jurists. We shall continue this usage in discusdimg rules to be applied,
respectively, where the law is: (1) clean, (2) agobus, (3) silent, (4)

contradictory, and (5) unreasonable.”

The article of Krzeczunowicz then deals mainly wtik legal interpretation of the Ethiopian
Civil Code and is not, therefore, very relevant fttve problems of constitutional
interpretation under the 1995 FDRE Constitution.

It is also interesting that Krzeczunowicz'’s artidees not start from the different theories of
interpretation but from the deficiency of a prowisior even a single word of a norm.
Naturally, also a provision of the Constitution danclear or unclear or ambiguous, like any
a provision of Civil or Penal Law. It is regrettalthat the law to introduce the Civil Code,
which would have contained rules of interpretatis@s not enacted because those rules

could also have become legal principles for comstihal interpretation.

Literal Theory

The literal theory was the dominant method of iptetation of statutes in England, but less
so in the United States. The reason for this diffee is that England had no written
Constitution. Moreover, in the English legal undansling, statutory law was always to be
seen as something which was both outside the Commwanand which limited it. On the

Continent, on the other hand, thieral theory or literal interpretation had long ago given
way to the intentional interpretation or the ott#ferent theories. The same is naturally also
true for constitutional interpretation. The literalterpretation could be seen as to be
somewhat naive because the words do not by theesselktermine the legal meaning but
have to be interpreted in their legal context orgbyng back to the intent of the law-giver.
The relationship between words and their meaningas mathematical or quantitative.

According to the theory the following rule was guiesl: “Words should be generally given

the meaning which the normal speaker of the Endasiguage would understand them to

bear in the context, in which they were used.”
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This rule must be applied from the simple intergtien of laws (legal interpretation) as well
as for the constitutional interpretation. Howewitrere is a very specific problem for the
application of this rule in Ethiopia. The six Etpian Codes and also other proclamations
were drafted first in English or French by foremxperts who also used words and meanings
of high cultural and linguistic background. Howevdre Ethiopian Law provides that all
laws — including those used in the Constitutionavehto be applied in the Amharic version
(Article 5 No.2 of the Constitution).

The problem of language and law in Ethiopia wasaaly discussed by Ethiopian and foreign
legal experts at an early stage. In some casdgédlad interpretation of the Amharic-version
could lead to the question whether the Amharic wadlly covers in full the meaning
expressed by the English word. This is of speamddrtance for constitutional interpretation
based on Chapter Three of the FDRE Constitutiorb198ere the fundamental rights and
freedoms are guaranteed. With regard to Chaptértile 13 (2) provides the following:
“The fundamental rights and liberties contained tims chapter shall be interpreted in
conformity with the Universal Declaration of Hum&ghts, International Covenants on

Human Rights and Human Rights and internationarimsents adopted by Ethiopia.”

Nevertheless, as far as the international jurispmed on fundamental Human Rights and
Liberties are concerned, which correspond to tineldmental rights and liberties guaranteed
in the Ethiopian Constitution, it is the Englishrsien which is relevant. Also Article 9 of the
Constitution refers to international conventionsmoich Ethiopia has agreed; Article 9, IV:
“All international agreements ratified by Ethiopiare an integral part of the law of the
land”; meaning all those six international conventiores the laws of Ethiopia; in so far as
they also grant rights and freedoms, which are daarthe third Chapter of the Constitution,
the rule of Article 13(2) must be applied. This m&dhat not just the Amharic version but
the English version and even decisions concerriinge international documents on Human
Rights and Freedoms must be taken as overridingritvgsions of the Constitution and the
ordinary Ethiopian Law must be and remain in comity with those guarantees. Thus, in
respect of Human Right provisions of the Constitutinternational Law takes precedence
over the Constitution. And, as such, Article 13&pan exception to 9(4). So, would in like
manner the English version be taken as having gesme over the Amharic. (Developers

own proposition.)
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Thus words should be given their ordinary, grameoadlyy natural meaning at the first step of
the interpretation process. However at the secoey she context of the statute has to be
taken in to consideration, and it may be necessapontinue the interpretation process by
having regard to the intention of the law-giver tiurpose of the law or the aiffie{og of

the statute.

The Commonwealth Countries have more or less aleudthis literal approach. Today, in
the United Kingdom and in the other Commonwealtlur@oes, there is a tendency by the
Courts to adopt a more holistic law approach, ngrtiet there is only one rule or principle
whereby the words of an enactment have to be redekientire context; in their grammatical
and ordinary sense together with the purpose ofattteand the intent of the law-giver.
However this tendency cannot be recommended bedtosakes it even more difficult to

reach to a sound conclusion. It seems to be sowrsglect one or two of these different

theories and their methods in order to reach acaeptable solution.

In general the Common Law Countries still tend &an more towards the literal
interpretation of statutes, while the United Statesl the continent prefer either an
interpretation according to the purpose orTets(Teleological Theoryinterpretation.
To the constitutional interpretation of the aboventioned general principles should also be
applied the following orientation.
- Bills of rights are usually formulated in a parfeustyle and the words and phrases
used have a technical meaning of their own.
- A Constitution and Bill of Rights are expressediibroad and specific style. A wide
meaning is therefore particularly significant inethcontext of constitutional

interpretation.

Courts have recognized the Preamble to an Act lamdhe¢adings to its chapters and sections
as, structurally, part of it, but have used thenaids to statutory interpretation only in those

instances where the language of a provision is gualis or uncertain.
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In Canada the Preamble to the Charter of RightsFaeddoms, and especially the reference
to the Rule of Lawit contains, is used to an increasing extent m itlterpretation of the

Charter even in instances where there is no antgiguuncertainty.

Although the headings of the chapters and sectadnag Constitution are not purposeful

statements to the same extent as its preamblestansytic and teleological approach to
constitutional interpretation requires that thegigdd not only be relied on in instances where
the language of a provision is inadequate. Thaitusts, as interpretative aids, comes from
the assumption that the constitutional legislathiges given due consideration to the
systematic division of the Constitution. The preption is premised on an assumed
consistent use of intra-textual constituents (ortsyinof meaning, which are repeated

throughout one and the same text. €aenomiause of language in a Constitution and in any
Bill of Rights, however, means that the rules oigliistic economy should be applied in

preference to this presumption. Linguistic econatsp means that each different word and
phrase in a legislative text is to be afforded amnigg of its own. Likewise, any text has a
history and is itself a historicaven.

A similar strategy could be considered in the calseonstitutional interpretation. Certain
provisions of a future Constitution may, for instanbe similar to some of those in even the

former Constitution or its predecessors.

Intentional or Subjective Theory

This theory and its method have to be applied where is a discrepancy between the will
of the law-giver and wording it uses. Here, it wblde appropriate to ask:- “Shall the
interpreter (the Court) go back to the real intehthe law-giver (Make use ddubjective
Theory? In such cases, the context, as an outside etddernal resource), might also be
helpful. The intent of the law-giver might sometsrige sought from the internal elements
and quite often from external elements; i.e. likaft$, parliamentary discussions, and the
like.

Also the subjective theory (called old theory) bktlegislative intent is based on the

experience that the formulation of a law is notajw identical with the idea or intent of the
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law-giver. This distinction between language andutiht is not specific to the Anglo-

American interpretation, but is also found in tlesckendant laws of Roman law.

Actually this subjective theory or theory of inteftthe law-giver is based on an analogy that
the law-giver has a will in the same sense as glesimuman person expresses his/her intent
or will. This means that we are accepting thatitibent of the lawgiver is in reality a fiction.
There are also two different ways to detect thgestive meaning or the intent of the law-
giver:

“The first way would mean to find out what the dsaien or members of

parliamentary committees wanted to express in themments or papers.

Sometimes it might be possible to find out whatlegeslator really meant

when he used a certain word or a certain language.

“There is however a second way, which is to fintlitbe aim of the lawgiver

in changing the policy of the existing law or inrrexting an inadequacy in

it. The same is also sound as a fiction, and, ab sthe aim of the legislator

must be carefully detected out of the law givingcpss. This form of

subjective interpretation is very close to anotheethod which will be

explained in the next section; that is the so-chilgerpretation according

to the purpose of the law or the lawgiver.”

In continental jurisprudence, an additional apphotcdiscover intent is used: this is the so-
called historical method. To detect the subjectheaning or the intent of the lawgiver, the
historical development is taken into consideratiby, especially taking note of the laws
which existed prior to the law. In the Ethiopiamtaxt this could mean that the interpreter
has to find out the intent of the lawgiver — saydmample — in the Revised Ethiopian Family
Law. In doing so, the judge should then see theigians of the Civil Code on family law

and then go back and see Rene David’s comment. dherhas to compare these with the
relevant provisions of the current Family Law. Thisuld definitely help discern the law-

makers intentions.

In 1584 the so calleBarons of the kchequer esolved an Act which reads as follows:
for the sure and true interpretation of all statuten general (be they penal or beneficial

restrictive or enlarging of the common law) foumtls are to be discerned and concerned:
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(1%) What was the common law before the making ohtig2") what was the mischief and
defect for which the coon law did not provig&“) What remedy the Parliament hath resoled
and appointed to cure the disease of the commotiwe®hd (4") The true reason of the
reedy; and then the office of all the Judges isagvto make such construction as shall
suppress the mischief and vathce the remedy and to suppress subtle inventions a
evasions for continuance of the mis¢haed pro prvato commodo and to add fore and life
to cure and reedy according to the true intenthefrhakers of the Act pro bono publitd””

The historical method of interpretation is alwaysngportance when one has an additional or
amendatory statutes, and when this new law waggeecby others pieces of laws. This kind
of historical research and comparison makes iteasiunderstand the aim of the law-giver

which enacted the new rule.

The first way described above in detecting the estthje meaning of the law or the intent of
the lawgiver comes close to the literal interptietatThe two methods of interpretation — the
method of literal interpretation and the methodnéérpretation according to the intent of the
lawgiver — lack continuous time frame. This medrat the rule, which has to be interpreted
by the judge, not only has its own history andleced in a historical development, on the
one side, but it also has to be interpreted toesdigputes in the future. If the judge would
neglect this time frame, the law would lose itsayic function and become rigid.

For interpreting Constitution, the above mentiorgzheral principles should find their

application with due consideration of the followiogentation.

It will be necessary to take account of surroundimgumstances whit special reference to
preceding deliberations. Amendment to a Constitui® made only where it is found
necessary to meet exigencies of ne developmeng €@onstitution must be capable to meet
new technological, social, political, and econoneialities, often unimagined by its framers.

It must be remarked, however, that in the Contireerd in Common Law Countries, very
often, the literal and intentional theories araialty found in a mixed form.

The Purposive Theory

The purposive theory does not seek to identifyegithe literal meaning of a provision or the

intent of the law-giver, but rather to discover tharpose of the ruling. Contrary to the
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subjective theory, the purposive theory can be shjdctive and much more general with
regard to the interpretation of a rule or regulatidhis theory does not look at the always
doubtful intention of the law-giver, but at the etfjives of the law as a whole rather than at
the specific rule which is to be applied. The pwsipe theory looks beyond the manifested
intention. In the Common Law literature we find idea that the purposive method is based
on the fact that the law is not something logiaatl & communication between the law-giver
and the public. This communication is by natureppsive. Here, the interpreter must find
out the purpose or design of the legislation orcBerule which the judge has to apply. To
discover this purpose, the interpreter has to usengéextual approach; an approach which
allows the examination of all internal and exterredources. In such instances, a method,
which is called the contextual approach, is employe method that prescribes that the
regulation or the very specific rule in questionpag into the whole system of the enactment

or even the code itself.

Sometimes it might be sufficient to use the contéxthe specific institution, for instance the
institution of marriage, to define the rights ofaaher and mother or a husband and wife.
Although it would not be necessary to go beyondinisgtution of marriage, it might also be
useful to take the whole family law concept intmsderation. In this contextual approach
we use external and internal sources. This makescéssary to look not only into the law
making process — into statements of the draftsmeth® committee members (internal
sources) — but also at other areas of law as waltatements and opinions given in public by

politicians or law experts (the so-called enviromtngf the law).

Thus, one can say that the purposive method isttiex version of the subjective method not
just by the wording, but also by the method it emgpl Therefore, this method does not refer
to a fiction or quasi fiction, but to objective mlents traceable in the process of
communication; communication between the law-gmed the public, at large. Articulating
the difference in approach of these two and ye¢ngiting to identify their point of
convergence, the famous Lord Denning confirmed:

“[tihe “social end” of the law, which has to be appd, must be taken into

consideration. So the Common Law interpretationhmetcomes very close to

the continental one. We can describe this developmiéh the following

Page 284 of 372



Seleshi Zeyohannes, Constitutional Law |l

phrase. First it was the spirit and not the lettdren the letter and not the

spirit, and now the spirit and the letter.”

The difference we observe in the two systems (ineAca and England) can partly be
attributed to different courses of developmentheiit respective judicial systems. On the one
hand, there was no judicial interpretation in gal system of Britain, as it was based on the
sovereignty of parliament. English Courts tendea@pply the intentional method, while the
American Courts preferred the purposive methoahigrpretation.

When we come to the Ethiopian case, present cianmoses demand an interpretative
adaptation of the provisions of the Constitutiortite demands of the situation. This in turn
implies that the CCI and Hof have to be constrectind creative in their interpretation with
the view to explore the potential meaning of thesllty phrased texts of FDRE Constitution.
Ethiopia’s Codes have been drafted on the basiSamftinental Law (mainly French and
Swiss Law); i.e. the purposive method of intergretaseems more relevant in this respect.
But the history of Ethiopia’s constitutional deveioent shows that its pendulum has been
swinging to and fro — i.e. from West to East. T893 FDRE Constitution seems to be
modeled after U.S.A., Germany and Switzerland @tngg not its peculiar aspects), while
the 1987 EPDRE Constitution was a replica of thevipus Kremlin model while again its
predecessors, the 1955 Revised Constitution anatl®31 had had their inspirations from

Westminster and Meji Imperial Japan respectively.

The fact that most of our Private Laws, excepting Criminal Law and the Procedural
Laws, which have originated from Common Law systamng taken from the Continental
system, and Ethiopia’s Public Law are though pradantly of domestic enactments, they
have taken their inspiration from the Common Lawtem. This justifies that the model of
interpretation suggested by Lord Denning is the ahat Ethiopia ought to adopt.
(Developer’s proposition)
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Teleological Theory

Quite early on, the English Courts adopted a metlddch we now call the teleological
method of interpretationTe€los Greek word meaning goal, aim or sense). The jsidged to
find the spirit or the letters of the law. This imedl is not identical with the purposive method
because the teleological theory is based on eqliitg.role of equity in the English Common

Law is to reduce the rigidity of the Common Lawstatutory law.

The idea that laws have to be softened or tempbyedquity can already be found in
antiquity. This teleological method is clearly valoriented; which means that in an equitable
approach such basic values like freedom and eguéditness and due process by means of
interpretation of the law and the Constitution ddobe given effect to. Although in
Continental Law, the idea of equity does not plag $ame role as in the Common Law, the

idea of teleological interpretation, as a valueiwted instrument, is often employed.

The Courts of the European Union follows this tedg@al method, too. The following

passage clearly verifies this assertibfhe court, multi-national in composition, adopts a
teleological approach, searching for the spirittbé treaty, regulation or directive, applying
general principles of law, drawing upon principleslaw from member states filling gaps,

and theoretically not being bound by precedent.”

In Common Law, some principles are part of the dlelgical method such as strict
interpretation of limitations of freedoms and rightompensation for expropriation and the
principle that law should not be retrospective. Qontinental Law this value-oriented
approach is to a wider extent part of the integiren of constitutionally guaranteed rights or

the continental principle of tHeule of Law

To sum up:-
Because a Supreme Constitution and a Bill of Rightsusually expressed in
broad and specific (or ‘general’) language, thesemuch field of application
in the sphere of the role of statutory interpretatii.e. with the purpose that

full effect be given to provisions framed in gehelexrms. In particular,
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provisions entrenching fundamental rights shouldirderpreted generously

rather than narrowly or legalistically.

It should be acknowledged that the interpretatiba Gonstitution, even though it has to be
in accordance with the rules of language, can néeeexclusively matter of language.
Actually, teleological interpretation is particdladependent upon systematic interpretation,

which would be our next subject of inquiry.

Systematic or Comparative Theory

In the continental system the systematic methogspkn important role, because some
elements of the intentional theory, the purposheoty and the teleological theory are put
together in this method. This results from the thet Continental Law is generally based on
codified law; i.e. on an organized and logical sgstof rules. The purpose of a law or
regulation can therefore often be found in othetspaf the same enactment. In the same
way, the so called contextual aids or elementscivhre used by the intentional theory, also

form a systematic order and belong, thereforehéoslstematic method of interpretation.

Finally, the teleological method starts from theadf a coherent value system, expressing
fairness and equity. In Ethiopia, as well, impottasodes and a great number of

proclamations require the understanding of thedawa systematically organized body.

In countries with Statutory Law like Ethiopia th@ngparative method should play an
important role with regard to the ordinary law, &ese law enactments such as the Civil
Code or the Commercial Code are acquired from FreBaviss and English models. To
understand a particular provision it might be usaficompare it with rules in the other legal

systems from which the Ethiopian Law were initiadigrived from.

Comparative interpretation will soon become a vergortant and frequently used method of
constitutional interpretation, partly because ainstances might necessitate comparison of
current provisions with those of previously enact@dmparative interpretation will also be
very important in view partly of (and perhaps mbkely) the internationalization of human

rights issues. The same is true for the systennatcpretation, because in accordance with
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Article 9(4) and Article 13(2) International Chade Conventions and Declarations of
Human Rights are incorporated into Ethiopian Law ff@ese get ratified by the Ethiopian

Parliament).

Objective Theory or Delegation Theory

This theory was originally developed as a reactgainst the intentional theory, because it
was believed to be more or less a fiction thatititerpreter could find out the real intention

of the lawgiver. According to the objective theooyce legislation has been promulgated,
the legislature’s task is complete and the texuaegq an existence of its own. This theory
believes that the words of a regulation are jus¢lagation to the Court; one that gives it the
competence for its own interpretation. Therefoeertiore imprecise the regulation would be,

the more authority would be transferred to the Ctudecide.

This theory is typical for Anglo-American law, bes in this system the Courts have the
right to make law in a much more extensive wayEthiopia, applying this theory would
lead to entitling the House of Federation assumere or less — the function of a lawgiver.
Whether that could be made compatible under curcenditions depends upon a) the
Ethiopian Constitution has given this role moreless to the House of Representatives, b)
the provisions of the Ethiopian Constitution, espdcthose chapters on Human Rights are

very broad, and, to a certain extent, not precise.
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Section Il. Constitutional Interpretation: lllustra tions (Sholler’s See Annex------ )

Chart 1: Organs of Constitutional Interpretation

House of Federation

Council of Constitutional Inquiry

Federal Supreme Court

Court

Parties

T
President, Vice-

President

Chart 3: Procedure

Chart 4: Composition = 11 members

House of Federation

6 Legal experts
elected by the
House of
Peoples’
Representatives

T
3 members

elected by and
from the House
of Federation

Council of Constitutional Inquiry

“Remand” Article 84 (3) (a)

Competent Court

Court of Origin
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Chapter IV

Creating Nexus (Mainstreamingj*°

All the courses in the law school curriculum may aqually become a sounding board for
constitutional values and principles. This is besagome of the law courses study purely
private spheres that as such do not directly invelega principles in constitutional law.
Therefore, mainstreaming constitutional values @imaciples in legal studies at law schools
should be mindful of such variations. This is nowever to suggest that all private law
courses are totally detached from constitutionaitens or principles. It is not disputable at
all that socio-legal interactions in a modern poditt society are undertaken on the platform
of constitutionalism, rule of law, independencettod judiciary, democracy, some form of
separation of powers and checks and balances, goeet accountability as well as peace
and order. One or more or all of these conceptspimtiples touch on the most private
aspect of the life of an individual living and fdioning in a political society. At the same
time, we note that all of these concepts are theerstones of a constitutional system. These
principles and concepts are part of the Ethiopiamnd@itutional text. Therefore, the
constitutional values, rules and principles in Hikiopian constitutional text-beginning from
the preambles declarations to the last provisimukhbe used as the beacon light for
fashioning discussions and analysis of the matefalthe law school courses wherever that

can be done.

As shall be pointed out below in relation to theeafpc framework for materials on the
course, to the extent possible and practicablestitational values and principles should be
reflected in the core discussions, objectives @& thaterials and its sub-sections, self

assessment and review questions.
Objectives
The objectives of this endeavor are manifold: fast for most, it is to make law students-

who are future judges, attorneys, policy-makergjislatures, rights and public interest
advocates, etc, -be aware of the paramount ancégigevnature of constitutional values and

146 Developer's own Paper Presented to the Workshapwriculum Implementation (held Langano), 2007.
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principles in the life of individuals and legal titstions. It helps students see that the
relationship between one and the other public tutstns; public and private institutions;
public institutions and individuals; private ingstibns and individuals; or among private
institutions, etc, with which a given law schoolucge deals is one way or another
intertwined with the public legal setting providédr by the constitutional values and

principles.

Therefore, at the end of studying and masteringctivgents of a given course material, in
addition to the mastery of the contents of the sewnder consideration, the student must, at
least, be able to:

» See the inter-relationship between general comistital values and principles of the
country and the given course studied;

» Scholarly evaluate and envision the ways and me&msproving and developing the
legal rules studied in the course by taking advgatat the constitutional environment of
the country;

» Consider the relevant part(s) of the constitutismuees and principles of higher status that
have a pre-emptive power of enforceability; adegjyatunderstand the meaning and
effects of the supremacy of the Constitution (Art.9

» Understand the constitutional ideals, objectiveslues and principles and contribute
her/his share in their implementation by usingftéakels of activity in the course studies;

» As appropriate, imagine and reflect upon the dasigeils that can result in respect of the
course studied if the constitutional framework ikgally challenged or rendered
inoperative; and

* Be a good example in safeguarding and upholdingdhstitution.

As a matter of general applicability to all coursesl materials, it has to be also noted that

applicable relevant parts of constitutions of ®atkthe Ethiopian Federation.

In what follows, specific constitutional values gpihciples to be entrenched in the specific
course materials shall be addressed.

Page 291 of 372



Seleshi Zeyohannes, Constitutional Law |l

Section I: Principles and methods of Establishing Nexus betwaeBasic Constitutional

Concepts and other Laws

Source of Law -Legal Materials (Inputs) and Criteria of Validity **’

For Laws that have persisted in their applicatmthis date
1. The 19931 and 1955 Constitution-lImperial prerogeti Although have been
already repealed, some of this laws could stilvakd. So, ultimately, they
get their validity from Imperial prerogative.
1.1 Proclamation-by being parliamentary enactments.
1.2 Treaties-by being ratified according to thentbeocedures.
1.3 Regulation, orders, etc...... by being legislateca@cordance with the then
procedures and enabling laws, etc......

2. The P.M.A.C., as a supreme legislative body, aed®D.R.E. constitution;
All laws issued by the P.M.A.C and other laws isktlere under, which have
not been repealed to date, find their validity Hynanistrative fiat.

Even Decrees issued by the then president find Yadidity as above in so far
as they have not been repealed.

* Repeal here means expressed/implied or direct&atlir

3. The Charter and the 1994 F.D.R.E Construction.
3.1 Any proclamation and Regulation is valid, in so fiahas not been
repealed.
3.2  Treaties-likewise- are valid, although the Chaueder which they had
been ratified was repealed.
3.3  Rules of Custom

Direct or indirect incorporation in statutes, cleartacit reference to it, may

give them validity.

147 R.W.M Dias, Jurisprudencd'Ed., (Aditya Books Private Lt. New Delhi, 1994)28.
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Tools-Quality of Provisions and /or Components of hws-to forge (erect) a Legal

system/Building Blocks of Laws

1. Rules are percepts attaching definite consequeicdsfinite factual
situation.

2. Principles, taken as authoritative points of deparbf one rule from
another, which are invoked for purposes of legatoaing.

3. Concepts, taken as categories of set of rules,ciptes and/ or
standards which become applicable to corresporfdictgal situations,
transaction

4. Doctrines, taken as a union of rules, principlescepts, developed
with regard to some ascertainable category of @itus or classes of
situations, which reflect the quality of logical ramgement of
compatibility, and which exhibit the character afterdependent

scheme.

These-jointly and severally-may give rise to Ingtdns, which may be
characterized as embodying corporeal and concepnidles. Such Institutions
are social undertakings, whose endurance has Is¢gvlished through the tests of

both time and space parameters.

Here ‘Rule’ is meant to refer to specific provisiona series of provisions of law
having the said function to which restrictive oflaeging stipulation (usually
known as proviso) and exceptions may be added.aWVis- the exception the
principal rule, may be said to be principle, whishdifferent from the principle

given here under.

Both principle and concept may, sometimes in thrkw be referred to as
conceptual frameworks. Resort is made to principtcept and/or doctrine,
where the need to fill a gap in he law or intenimigeta rule becomes necessary.
The invocation same of this is therefore a seamnchthe “inner morality” or the

“rationale” of the new proposition of law, whichahld upheld unless otherwise
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contradicted by the existence of an equal or sapeproposition of law,

developed in the present legal order, regionah@rnational.

Objective—Preservation and Development of the Quaies of mankind

1. Preservation here relates to such qualities as iifaterial and spiritual

culture, civilization, conservation of environment,

. Development here relates to all round, comprehensind sustainable

advancement of mankind at individual, group, socialinternational levels.

. Justice and order, seen as correlative principls, not an end in

themselves, by rather meanness for attainmenteobHtjectives mentioned
herein above. This approach presupposes that,stisgus correlative to
social order, so are all jural relations correlatifor distributing and
correcting all forms of human advantages and dsathges; fairly and
equitably. Legal mechanisms (Jural Relations) #rat available to serve
these ends of justice at&

a) Distributive Justice i.e. advantages, resourcebjegaand the
like by mines of “claim (righstricto sensy ‘liberty (privilege,
power and immunity)” of which the most widely usede
“rights” and “power”; and

b) Corrective justice i.e. disadvantages by means dofty; no
claim (lack of privilege), liability and disability respectively
correlated with the above four elements, of whibk Mmost

widely used are “duties” and “liabilities”

. Finally, the culture of development, as an aspéabaor dimension of life

and which encompasses such established goals as, gesedom, justice
and progress has already been accepted as a fwibyipresent day order,
as a single, comprehensive vision and frameworlaation, constituting
both, political and Constitutional Cultures; of wihj the last is the subset of

the just preceding.

1481d., p. 68.
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Section II: Jural Relation*°

Distributive and corrective justice is made avddalby definite jural relations. These
relations are right/duty, liberty (privilege)/naht, power/liability, immunity/disability. The
jural opposites of each set are right/no-right, viigge/duty, power/disability and
immunity/liability.

By using only right/duty, power/liability correlains and-when possible-by supplementing
these by their jural opposites, attempt shall bearta sketch the 1994 F.D.R.E. constitution
and create nexus with other laws of Ethiopia, wilte view to illustrate the connection

between the provisions of the Constitution with gbamations; as well as, these

proclamations with sub-ordinate/delegated legisteti

Section IlI: Nexus of the Constitution: Internal and vis-a-vis Basic Regime of laws.

Democracy - Election, popular participation-referendum.
- Recall.
» Separation of power-Rule of law, Due process of law
* Human Rights in its individual, collective, et... ¢ents.
e Judicial or Non-Judicial Review; good governancelf-s
determination in its regional state, contexts.
» Sustainable Development, protection/ enhancement of

conducive, living environment,

Distributive justice: Advantages... rights... power...

1. Constitutional and Administrative Laws (includiAdministrative contract).
1.1. Objectives and Principles.
1.1.1. State, as an Institution.
- The Ethiopian Multi-Nationalities’ Federal Stat&rficle 1).

- The Head of State-as a corporate sole:-

191d., pp. 23-43.
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- Establishment (Article 70).
- Powers/Disabilities (Article 71)
1.1.2. The Federation (Article 45).
- Federal powers/Liabilities; Exclusive/Concurrefitticles 5, 96).
- State powers/Disabilities-Residual; enumerated sirated (Articles
52, 96).
- Concurrent and Undesignated (Articles 98 and 99).
1.1.3. Governments — Federal and State; Doctrine- Parhtemg form of
government.
1.1.3.1. Legislative Institutions (Article 53).
The House of Peoples’ Representatives (H.P.R.);
» Establishment (Article 54).
» Powers/.disabilities (“Article 55), (H.P.R.);
» Decision making, enforcing.
* Investigatory/Judicial,
* Regulatory,
» Establishing Agencies,
= Policy Determination,
= Power of Intervention,
= Power of Appointment,
= Foreign Policy,
» Decree power-emergency,
= Military power,
1.1.3.2. The house of Federation
= Establishment 9Article 61).
» Powers (Liabilities (Articles 62).
» Interpretation: as a review/control mechanism.
* Intervention power.
» Mediation, Arbitration and Promotion.
= Decision making — on intervention, on making Fellera
Laws in spheres of Private Law.

= Law Making — with H.P.R.; including, internal rules
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= Appointment Powers of the president, Members of
C.C.L
1.1.3.3. Legislative Institutions at State Level.
= State councils
= Councils of Nationalities and State C,C,I.
1.1.4. Executive Institutions’; Federal and of the States.
The prime Minister and the P. Minister’s Office s-aCorporate sole and
in relation to the Council of Ministers. Operatiran the basis of
efficiency and expediency; yet upholding doctrifiddae process of law,
and the role of Law, etc....
The powers of the prime Minister and the P. MinisteOffice to,
» Lead the foreign relations.
» Issue Decrees of Emergency.
Liabilities in terms of,
= Specific conditions and terms.
»= Natural and Collective Rights.
= Non-Derogable rights.
= Controlled by Emergency Board.
1.1.4.1. Establishment.
1.1.4.2. Powers;
= Commander-in chief of the Armed forces.
» Establishing, managing, leading and supervising.
» Enforcing and implementing
» Law-Making.
» Judicial power.
* Appointment and nomination.
= Dissolving parliament.
» Policy-Making.
1.1.4.3. Liabilities.
= Accountability, reporting, impeachment.
» Restraints put in place in the making of delegated
legislations.
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» Restraint put in place by Administrative Laws and
Procedures (see Civil Service laws).

» Judicial power; Administrative Tribunals exerciseue
Process of Law and appeal.

= Discretion; controlled by Reasonable differentia.

Corrective (Remedial) justice Disadvantages ...duties. liabilities...

» Injunctions; e.g., Habeas Corpus, petutory Acti¢h206 of C.C.) and
Possessory Actions (1149 of C.C.)

* Injunctions which may //

» Public Interest Litigations (Article 37(2) of F.D.Eonstitution, Class
Action (38 of C.P.C))

= Non-Contractual Remedies.

1.1.4.4. State-Executive;
» Heads of executive bodies.
= Bureaus; as to whether bureaus exercise delegatedrp
and/or as to how they discharge executive functions
1.1.4.5. Judicial Poser.
= Judicial Independence within the doctrine of ‘Segian of
power, as Operating in parliamentary Form of gonent’;
i.e., separation of power, by not negation the eacy of
the parliament as well as parallel with ‘Three Tsgtstem of
court’.
1.1.4.6. The Supreme Court (within which exists CassationdBg
» Establishment.
= Judicial powers; with,
» Limited competence; as a First Instance Court.
= Final Appellate Court; with review pOower
from both, final decisions of Federal and
Cassation.

»= Administrative powers of,
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= Power of nomination and appointment and
approval power.

» Administration of judges, presidents and
support services.

» Formulation and presentation of budget of the
Judiciary to H.P.R.

» Budget disbursement, administration and
auditing of finance.

» Procuring, disposition and administration and
auditing of finance.

1.1.4.7. High and first Instance/Wereda, State courts.

= See their respective Inherent powers under Procteoma
25.

» See delegated powers and as to which tier of &atet is
empowered to entertain them.

1.1.4.8. Quasi-judicial Bodies.

» See law defined as constituting proclamations, legiguns
and even directives under the proclamations isstoed
consolidate the powers and responsibilities of Hr.cand
C.C.L

» The doctrine of judicial Review envisaged under
parliamentary form of Government; at least, sciaing,

a) State vis-a-vis Federal Laws.
b) Acts of the Executive vis-a-vis the Constitution.
c) Validity of Delegated Legisltions vis-a-vis the&gpective parent laws/enabling
legislations/.
» Administrative Tribunals.
= Establishment.
» Competence and appeal.
= Disabilities.
» Appeal to Regular courts, Higher Tribunal
or to final administrative official.
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» Privileges-from the regular procedural
laws.
= See civil service Tribunal, Tax Appeal
Commission and in particular Election
board.
d) City courts and other Bodies with Judicial power
I. City courts.
i. Addis Ababa City Court with its
Appellate and its Cassation Courts.
iii. Kebele social court.
iv. Other Bodies with Judicial power.
v. Labour Relation board.
vi. Civil Service Tribunal
vii. Urban Land Clearance Matters Appeals
Commission.
e) See Adds Ababa City Government Revised charter.
1.1.5. Agencies of Control.
1.1.5.1. Ombudsman
= Establishment, accountability.
» Power/Liabilities
1.1.5.2. Human Right's Commission
» Establishment, accountability
» Powers/Liabilities.
» Remedies
1.1.5.3. The Auditor General
» Establishment, accountability
» Powers/Liabilities
= Remedies.
1.1.5.4. Agency of ContobDefense.
» Parliamentary Oversight; parliamentary Defense
Commission.
= Civilian Control; separation the office of the Chigtaff

from that of the D. Minister.
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»= Budgetary Control; auditing.
= Judicial Functions; Martial Court- rules and proced
= Nationalities — is meant to refer to Nationaliteesl peoples,
as well.
2. Laws of Public Nature.
2.1. Labour Law.
= Labour Law: Its scope is limited to the law of labelations, only; as
distinct from Civil Service Law and other laboutatens, administered
by the Civil Code and the like.
2.1.1. Equal Opportunity and Treatment; facilitateyl employment agencies,
public/social service.
2.1.2. Freedom of Contract/Prohibition of Forcedthduar.
2.1.3. Condition of Work;
- minimum wage, other benefits.
- hours of work, resting days,. et
- condition of termination of ¢aact and remedies thereof.
- social security schemes.
2.1.1.2. Employment of special Category of People.
2.1.1.2.1 Children.
- Minimum age.
- Work on night-shift.
- Hazardous works
2.1.1.2.2. Women.
- Equal opportunity and treatment.
- Maternal protection.
- Work in nightifik.
- Underground work
2.1.1.2.3. Persons with other incapacities.
2.1.2. Occupational safety: Health and Other Proble
- Remedies for injury.
- Occupational health and other problems.
2.1.3. Freedom of Association.
- Trade Union, Federation, etc...
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- Collective Agreement.
- Strikes.
2.1.4. Remedial Institutions.
- Labour Inspection.
- Labour Dispute Resolution Mechanismnshsas,
- Non-Judicial,
- Judicial.
3. Laws of Private Nature.
3.1. The Law of Person, as subject of alt$.a
3.2. Personality —a Legal Fiction/Attribute/
3.2.1. Physical Person.
- From birth to death; bearerights and duties (exception- the fetus; where its
interest so requires)
- capacity as question of powisdblility; applicable to classes of physical petson
- Other attributes.
- Nationality, residence, plaéairth, ....
3.2.2. Human Beings (other than Physical dtes)s
- E.g. Protection for being ornnected to same; i.e., the fetus, dead body,
cemetery, ...
- Public and/ or private remadiey Criminal Law and the Law of Non-
Contractual Obligations.
3.2.3. Animals; ... (e.g., by Criminal Law.).
- Public/ Private Rights/Duties.
3.2.4. Things/Conceptual Institutionsiidical Persons.
- Properties with specific deations; i.e., Trusts, Endowments, ... (by
enactment.).
- Churches, Mosques, ... (by agreat.).
- States and Governments; anddltonnected to these same institutions (by the
Constitution and enactments.).
3.2.5. Business Organizations — Civil (NBusiness Organizations), commercial
Organizations, Partnerships of persons and/ otalapi
3.2.6. Civil Associations.
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= Non-Profit Organizations; regulated by Constitutenmd/ or enactments
as well as by their own memorandum and articlessebciation.
- Professional Associations, Non Governmental Orgdiuas
(N.G.O 9), etc...
- Those governed by specific enactments; i.e., tnamens,
cooperatives,...
3.2.7. De facto Personality;
- Joint-Venture,
- Not registered collectives likdif, ‘Iqub’, etc...
- The family; by contract, sui generi.
= All these  subjects of Right/Duty, Privilege/No-Rig
Power/Disabilities, Immunities/Liabilities by Lawd /or by the Articles

(memorandum of association.).

Illustrations:

a) Law of Person
Personality is awarded to physical/juridical by &mddomestic/international law to make
them subject of laws. i.e. beneficiaries of rightterty, power and immunity; and bearers

of duties, lack of claim, disability and liability

b) Law of Succession
The sole objective of the Law of Non-Contractualility/ Obligation is maintenance of
order. It lays down the bed-rock to social, consitihal norms. The sanction to non-

compliance to these norms would be civil liability.

Based on the same principle but in contra-distomctito this, criminal Law is

accompanied by punishment.

- A conceptual institution; derivatives of the righftdeceased and extension of that of
heir's

- Succession by law

- Succession by will.
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c) Property Laws;

Article 40, of the Constitution awards right to the individugipups or collectives the
state, included.
e . Properties of Public domain by;
- Their nature,
- International customary law,
- and/ or other laws.
e . Properties owned by State and Government for ga@p of carrying out
specific functions.
e . Nationalized Properties (urban and rural landyf public enterprises.
- Production and service renderimublic enterprises (see establishing
legislations) and their finance regulation lawsx Taws, etc...
- Public Utilities.
= See Urban and Rural Land-Holding, Lease and/or tigats; land,
dwelling houses and in business.
= Private Ownership;
- Possession.
- ownership; personahevwship.
- breakdown of ownepshihich may include:-
- servitude,
- joint ownership,
- joint and collectigenership and
- holding rights.

d) The Law of Obligations and other Remedial Legislabns
* Contractual Law-General and specific.
= The Law of contract is fundamentally designed twveeas an economic
and social mechanism of distribution of goods adises; including

human resource.
As an order creating mechanism, it regulates huomduct by mandatory

provisions and permissive ones. The remaining pafrtsontractual Law are
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reflections of freedom/ liberty, power/liability drtheir corollary jural partners.
Here, freedom is an aspect of liberty, power- arith@es- capacity.
= Contractual obligations;
— distributive institutions: contractual rights toegjfic performance to
have a status of creditor.
— Corrective... duties... damages (compensation)...
= Non-contractual Obligations;
» Essentially, an area of law, devoted to immunigility Hence,
— Corrective Institutions,
- Fault —based liability and/ or exception, vicarioasd strict
liabilities,

— unlawful enrichment.

e) Family Law
- The family is a social institution emanating fronmerriage-contract validly
entered into.
— Unlike General and special contracts, Marriage+@amis uniquesui generifor
having not proprietary nature as its objective.

- In the Family Law, principles developed in “Intetioaal Customary Law’ find
their expression in respect of, for example;

= freedom of woman and man to enter into marriaggrachwith their

own, sole consent only.

= in respect of the Child’s right to:- Paternity, e¥atty, ... to be brought
up, cared for and maintained, ...
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Annex 1.Pro. No. 359/2003

SYSTEM FOR THE INTERVENTION OF THE FEDERAL GOVERNME NT IN THE
REGIONS

WHEREAS, it is provided for in Article 5 (1) of treonstitution that the Federal Government
has power and responsibility to protect and detbedconstitution;

WHEREAS, it is provided for in Article 51(14) of éhConstitution that the Federal
government deploy Defense forces at the requesBtate administration to arrest a
deteriorating security situation within the requegtState when the Region is unable to
arrest such situation;

WHEREAS, it is provided for in Article 55(16) oféhConstitution that the House of peoples’
Representatives request, on its own imitative,irat gession of the House of the Federation
and of the House of peoples’ Representatives te tghpropriate measures when State
authorities are unable to arrest violations of hamghts within their jurisdiction, and give
directives to the concerned Council of State;

WHEREAS, it is provided for in Article 62(9) of theonstitution that the House of the
Federation order the Federal intervention if angté&tin violation of this Constitution,
endangers the constitutional order;

WHEREAS, it has become necessary to prescribe ly tlee system that enable to
implement the aforementioned provisions of the @trtsn;

NOW, THEREFORE, in accordance with Article 55(1) tbé constitution, of the Federal

Democratic Republic of Ethiopia, it is hereby peogied as follows:
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PART ONE
GENERAL

3. Short Title

This Proclamation may be cited as the “System for tntervention of the Federal

government in the Regions proclamation N0.359/2003.
4. Definition

In this proclamation;

6. “Intervention” means a system for intervention e tRegions pursuant to Article 62(9)
of the Constitution and includes measures to berntak accordance with Article 51(14)
or Article 55(16) of the Constitution.

7. “Person” means a natural or juridical person.

PART TWO
INTERVENTION IN CASE OF DETERIORATIONG SECURITY SIT UATION

8. Principle
The security situation shall be deemed to have loeg¢eriorated where there is an activity
that disturbs the peace and safety of the publictha law enforemcement agency and the
judiciary of the Region are unable to arrest thmiggy problems in accordance with the law.
9. Reguest of the Region
The state Councilor the highest executive orgath@fRegion shall present its request to the
Prime Minister through the Ministry of Federal Affa where any Region faces a
deteriorating security situation and unable tosdrite on its own.
10. Deployment of Force by the Federal Government
6. The Prime Minister shall deploy the Federal Poticelefense force, or both to arrest
the deterioration security situation taking intonsieration the gravity of the
situation. The force to be deployed shall be urtiercommand of the concerned
Federal organ;
7. The force to be deployed and the measures to lea tak same shall be proportionate
to enable to arrest the deteriorating securityasibtn and maintain law and order;
8. The Regional Government shall have the responsilidi provide information that

enables to arrest the deterioration security sanand facilitate conditions;
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9. The force shall take necessary legal measures itgy do justice those who
participated in deteriorating the security situatio
10. The mission of the force deployed shall be terneédathere the deterioration security
situation has been arrested or where the highetestutive organ of the region or the
regional council requests the Prime Minister fazctstermination;
6. Report
The prime Minister shall present periodic reportite House of peoples’ Representatives on
the activities carried out by the forces in the ieeg

PART THREE
INTERVENTION N CASE OF VIOLATIONS OF HUMAN RIGHTS

7. Principle
An act of violations of human rights shall be dedrt@ehave been committed where an act is
committed in a Region in violation of the provisiof the human rights stipulated in the
Constitution and laws promulgated pursuant to tle@d@itution, and the law enforcement
agency and the judiciary are unable to arrest sigthtions of human rights.
8. Investigating Team
4. The House of peoples’ Representatives may sendam te® the Region for
investigation of a case when it receives infornmativpom the human Rights
Commission, representatives of such Region or framy other person on the
violations of human rights which require the Fetlarrvention and on the failure of
the region to arrest the acts. The team shall sbiw$imembers from the House of
Peoples’ Representatives;
5. The team may, where necessary, request the assistdithe experts of the Federal
Executive organs;
6. Any Regional organ shall have an obligation to avape with the team.
9. Report of the Team
3. The team shall compile and submit with its recomdagions to the House of
Peoples’ Representatives information gathered withe Region where the alleged
acts of the violations of the human rights are caiteal
4. The report compiled pursuant to Sub-Article (1tlué Article shall specify concrete

evidence that describes the act of the violatidnsumnan rights in the Region, the

Page 308 of 372



Seleshi Zeyohannes, Constitutional Law |l

sources of the problem and persons responsibldé, fefforts made and measures
taken by the Region to arrest such violations eh&m rights and whether or not such
Region will be able to arrest the act.
10. Request and Report
3. The House of Peoples’ Representative shall, up@mirge a report submitted to it
pursuant to Article 9 of this Proclamation, calljant session of the House of
Peoples’ Representatives and the House of the &salerand submit the request to
same where it finds that the matter requires theenmention of the Federal
Government;
4. The house of Peoples’ Representatives shall presegport with justification to the
joint session of the necessity of the interventbthe Federal government.
11. Giving directive
Where the joint session is convinced by the repobimitted to it pursuant to Article 10(2)
the house of Peoples Representatives shall acgpralithe decision of the joint session, give
directives to the Region to arrest the acts ofatiohs of human rights, and bring to justices

those who violated such human rights and take otfgasures as may as maybe necessary.

PART FOUR
INTERVENTION WHEN THE CONSTITUTINAL ORDER IS ENDANG ERED

12. Principle
An activity or act carried out by the participation consent of a Regional Government
involution of Constitution or the constitutionalder and in particular:
5. Armed uprising;
6. Resolving conflicts between another Region or Nmtiblationality or People o
another Region by resorting to non-peaceful mans;
7. Disturbance of pace and security of the Federatgowuent; or
8. Violation of directives given pursuant to Articl& df this proclamation;
Shall be deemed to have been an activity or athééendangered the constitutional order.
13. Investigation and Decisions
5. The house of the Federation, on its own initativevben it receives information from
the House of Peoples’ Representatives or from herdbody that any Region has

endangered the Constiltutional order by violatihg €Constitution may, based on the
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information submitted to tit and after having cood a necessary investigation,

give directives to the Council of Ministers or tiher government organ to investigate

and report to it in order to decide whether therdanger;

6. Without prejudice to Article 93 of the constitutiothe council of Minister shall,
when it receives information that any Region inlaion of the constitution has
endangered the constitutional order, present #it¢éemto the House of the Federation
after having carried out its investigation and vehieffinds it that such danger requires
the intervention of the Federal Government;

7. The report to be submitted pursuant to sub-Art{d@eand (2) of this Article shall
indicate that the peaceful mans to settle the caushich endangered the
constitutional order has been left out and the ttmms provided for in Article 12 of
this proclamation have been met;

8. The House of the Federation shall, after havingmemad forthwith the report
submitted to it pursuant to Sub-Articles (1) ang (# this Article, order the
intervention of the Federal Government where illiit necessary.

14. Measures to be taken by the Federal Government

7. The order to be given pursuant to Article 13(4)tlis Proclamation shall be that
which enables to arrest the situation that hasregetad the constitution order;

8. Without prejudice to the generality of sub-Arti¢E) of this Article and Article and
Article 93 of the constitution, the house of thed&eation may take the following
measures;

c) To give directives to the Prime Minister to depke Federal police or
national defense force or both, depending on th@ousness of the
problems, to enable arrest the danger;

d) to decide to set up provisional administration tisaiccountable to the
Federal Government by suspending the State cowamdl the highest
executive organ of the Region.

9. The provisional Administration may take the follegimeasures in the region;

c) To bring to justice the Regional Government o#fisj appointees, officials
elected by the people, members of the police aodrise force, and other persons
responsible for the danger of the constitutiondkoy

d) To speedily facilitate conditions for the regiol@dvernment to resume its office

by restoring the constitutional order;
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10.The prime Minister may, upon the recommendationtited Ministry of Federal
Affairs, assign temporarily the Federal Governmastsonnel for the resumption of
regular activities of the region where the capaatythe executive organ of the
Region is impaired by the measures taken pursuarub-Article 3 (a) of this
Article;

11.The measures to be taken by the Federal polickeodé¢fense force pursuant to sub-
Article 2(a) of this Article shall be proportionate enable to arrest the situation that
has endangered the constitutional order;

12.The House of the Federation shall, where it befdhat the situation that endangered
the constitutional order has been arrested, givectives to the concerned organs
determining the expiry period of the provisionalmdistration period to the period
mensioned in Article 15(3)

15. Provisional Administration

4. the provisional Administration shall take measutest enable to arrest the situation
that has endangered the constitutional order;

5. Without prejudice to the generality of Sub-Arti¢E of this Article, the Provisional
Administration shall have powers and duties givethe highest executive organ of
the Region, and shall in particular;

g) Lead and coordinate the executive organ;

h) Assign the Heads of the Provisional Administration;

i) Ensure the enforcement of law and order;

J) Facilitate conditions for conducting election iretRegion in accordance with
relevant law;

k) Approve a plan and budget of the Region;

[) Carry out other duties to be entrusted to it byRbaderal Government.

6. The Provisional Administration shall stay in thgio: for a period not exceeding two
years; however, the House of the Federation magrevhecessary, expend the period
for not more than six months.

16. Reporting and Follow-up
4. The Prime minister shall quarterly submit reporttba conditions of the Region
to the House of the federation;
5. Without prejudice to sub-Article (1) of this Artelthe Prime Minister shall, on

request of the House of the Federation, presespart at any time;
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6. The House of the Federation shall devise its owohaeism to conduct study and
evaluation within the Region sending its own teamd given directives where
there are matters that requires corrective measaesd on the findings of the
study and evaluation.

17. Publication

2. The House of the federation and the Prime Mistaill shsue statements to the
public about the situation that endangered thettatienal order, the order given
by the House of the Federation and current sitnaifdhe Region;

3. Without prejudice to Sub-Article (1) of this Artegl a forum shall be held
periodically to enable the public within the Regitonhave access to information
about the situation and give opinions hereon. Tigip opinions expressed on
such forum shall be compiled and submitted to toede¢ of the Federation and

the Council of Ministers.

PART FIVE
MISCELLANEOUSE PROVISIONS

18. Duty to cooperate

Any authority of the region, worker or any othergmn has the obligation to cooperate for
the implementation of this Proclamation.

19. Effective Date

This Proclamation shall enter into force at theedstits publicastion in the Negarit Gazeta.
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Annex 2: Pro. No. 251/2001.
A PROCLAMATION TO CONSOLIDATE THE HOUSE OF THE FEDE RATION OF
THE FEDERAL DEMOCRATIC REPUBLIC OF ETHIOPIA AND TO DEFINE ITS

POWERS AND RESPONSIBILITIES

Whereas the House of the Federation, in which the Etldapnations, nationalities, and

peoples are represenfesls per the constitution which is the supreme tdwhe land, is

constituted as a governmental institution by thestitution and the fundamental powers and
responsibilities of which are specified in the Qdosgon.

WHEREAS, it has become necessary to clearly stipulad specify the fundamental powers

and responsibilitiesf the House in such a proclamation so that i#l shacessfully execute

its functions;
NOW, THEREFORE, in accordance with Article 55/1/the Constitution of the Federal

Democratic Republic of Ethiopia, it is hereby peogied as follows. (Emphasis added).

PART ONE
General Provisions
31. Short Title

This proclamation may be cited as the “Consolidatibthe House of the Federation and

Definition of its powers and Responsibilities Peonhtion No. 251/2001”.
32. Definitions

In this proclamation, unless the context otherwespiires:

1) “State” Shall mean the states formed in accordawid@ Article 47/1/ of the
Constitution of the Federal Democratic RepublicEttiiopia and, includes the Addis
Ababa city Administration and Dire Dawa Adminisivat Council,

2) “Law” shall mean proclamation issued by the Federdbtate legislative organs, and
regulations and directives issued by the Federdl States government institutions
and it shall also include international agreem#émas have been ratified by Ethiopia;

3) “House” Shall mean the House of the FederatiohefRederal Democratic Republic
of Ethiopia;

4) “Constitution” shall mean the Constitution f thedeeal Democratic Republic of
Ethiopia;

Page 313 of 372



Seleshi Zeyohannes, Constitutional Law |l

33.

5)

6)

7)

8)

A “Nation, Nationality or people” Shall mean a gpoaf people who have or share a
large measure of a common culture or similar customutual intelligibility of
language, common or related belief of identitiespemmon psychological make-up,
and who inhabit an identifiable, predominantly egabus territory;

“Council of Constitutional Inquiry” shall mean ti@ouncil of constitutional Inquiry
of the Federal government;

“Court” Shall mean any court constituted hierarahic both at Federal and State
levels;

“Speaker” and “Deputy Speaker” shall mean the speakd the Deputy Speaker of
the House of the Federation.

Powers and Responsibilities of the House The House Shall:

1)

2)

3)

4)

5)

6)

7)

8)

9)

Interpret the Constitution;

Organize the Council of constitutional Inquiry;

Decide, in accordance with the Constitution, oruéssrelation to the rights of
Nations, Nationalities, and peoples to self-deteation, including the right to
secession;

Promote the equality of the peoples of Ethiopiahensd in the Constitution, and
promote and consolidate their unity based on tieitual consent;

Strive to find solutions to disputes or misunderdtags that may arise between
states;

Determine the division of revenues from joint Fedlend State tax sources, and the
subsidies that the Federal Government may proadieet States;

Determine civil matters which require the enactnriaws by the house of peoples’
Representatives.

Order the federal government to intervene if aratesthreatens the Constitutional
order in violation of the Constitution;

Determine on the draft proposal of electoral causticies submitted by the National
Election Board based on Article 103/5/of the Cdaostn;

10)Determine jointly with the House of peoples’ Reprstives the power of taxation

on revenue sources, in accordance with Article §9he Constitution, of which

neither the Federal nor the State governments ilesponsibility;

11)Elect the president of the country in a joint sesswith the House of peoples’

Representatives in accordance with Article 70/2hefConstitution;
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12)Participate in the process of the Constitutionakadment as stipulated in sub-
Articles (1) and (2) of Article 105 of the Constitin;

13)In collaboration with others, offer education amairtiing, and whenever necessary,
carry out research in matters pertaining to itpoesibilities;

14)Establish permanent and ad hoc committees of thuséjo

15)Elect the speaker and Deputy speaker of the house.

PART FIVE
Additional Responsibilities
34. Determining Civil Nattersthat Require the enactment of laws.

1) The house shall determine civil matters that neqtine enactment of laws to
establish and sustain one economic community ardrsreto the Federal
Legislative body.

2) The House may determine civil matters that arendisddo create and sustain one
economic community on its own initiatives or basedopinions and information
submitted to it by other pertinent government ingtons.

3) The house may prepare and submit a draft bill te bouse of Peoples’
Representatives if it is convinced of the case.

35. Determining subsidies and division of revenues derived from joint Federal and State
tax sources.

1) The house shall set a reliable and an ongoingdugment formula f subsidies which
the federal government may provide to the statasedb on the information it secures
from relevant executive or gans.

2) The relevant government institutions shall have tfdigation to timely provide
sufficient information to the house to executedisies specified in sub-Article (1) of
this Article.

3) The hose shall devise systems and mechanismsdatitision of revenues derived
from joint tax sources between the Federal govenmirmed the sharing State.

4) The house shall follow up the division of subsidiesl joint revenues be effected in
accordance with the systems and mechanisms devised.

5) The house shall undertake a series of studiesemtpact of subsidies and division

of revenues on states to achieve balance develdpameong states and eventually
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enable them be independent from subsidies. It shallefore take or cause any

corrective measure be taken to rectify defects.

36.Intervention of the Federal government

2) The House shall order the Federal Government &ahe in any State in which

it believes the constitutional order is endangered.

3) The House shall take this measure having due regafte general constitutional

structure and division of powers. The following easre, however, sufficient to
say that the constitutional order is in danger:

a. Suspension of government institutions recognizedtha constitution
directly or indirectly from their regular functiarg or;

b. The failure of any state to execute directives git@ it by the House of
Peoples’ Representatives in accordance with Artib/16/ of the
constitution, or its unwillingness to do so or;

c. Where the state fails to secure peace and seausityg its own regular
peace keeping mechanism du to the fact that thblgmois beyond its
control and fails to call the Federal Governmenintervene in such state
of affairs

37. Promoting equality and unity Among peoples

1)

2)

3)

4)

5)

The house shall, in collaboration wit pertinent iesgd prepare various

programmers and forums at various times the enh#megeoples’ democratic

culture, and raise constitutional awareness.

The house shall follow up whether the curricula emfucational institutions

incorporate academic subjects that promote unitlyemyuality among peoples.

The House shall also see to it that the governmeads media give sufficient

coverage to the purpose mass media give suffictewerage to the purpose

stipulated in sub-article (1) of this Article.

The House shall study and sort out possible olesttttude and trends for people;

unity and cooperation and devise a solution to kecated by the concerned

bodies.

To strengthen and consolidate the socio-econoniatioas, equality and unity

among the peoples of the States; the house shall;

a) Be engaged in capacity building so that statespraperly implement their
budget;
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38.

b) Take measure enabling to bring about balanced deneint in the socio-
economic sectors among the states;

c) Ensure that the essential Federal infrastructuresm¥estment in the economic
sector are fairly distributed;

d) Based on the structure and division of power enghriin the constitution,
cerate conditions whereupon states shall cooperatk work for common
benefits and assist their further consolidation;

e) Take measures, to instill the culture of tolerarmegperation for a common
benefits and assist their further consolidation;

f) Create special conditions in which less developatiads, Nationalities, and
Peoples can benefit in terms of human resourcjricggad special support in
various other sectors, and follow up the execution.

Constituencies

1) The House shall review and approve the recommendategarding delimitations of
constituencies submitted to it by the National Eea Board in accordance with
Article 103/5/ of the constitution.

2) The House shall, before approval, examine the resemdation as to whether it does

give due respect to people rights of equal reptasen.

PART SIX

Structure of the House of the Federation

39.

40.

41.

42.

Organization of the House
The house shall have a speaker, a deputy speakerapent and adhoc committees, and
employees necessary to execute its powers anddutie
Secretariat
1) The House shall have its own secretariat which easure the expeditious
execution of its responsibilities.
2) The secretariat shall be accountable to the Speditbe House.
Legal Personality
The house shall have its own legal persgnalit
Powers and Duties of the Speaker
The speaker shall:

1) Administer the meetings of the house;
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2) Manage all the House’s administrative works;

3) Implement the disciplinary measures the House takats members;

4) Follow up the implementation of the decisions @& House;

5) Submit the House’s work programmer and budget & House of the peoples’
Representatives, and implement same upon approval;

6) Execute other responsibilities as determined by law

43. Powers and Duties of the Deputy speaker of thdouse the Deputy speaker

45,

46.

47.

shall:
1) Execute responsibilities directed to him/her by 8peaker of the House;
2) Act on behalf of the speaker in his absence.
Head of the Secretariat of the House
1) The head of the Secretariat of the house shallppeiated by the House upon
presentation nominee by the speaker from profeasooutside the members of
the House;
2) The Head of the Secretariat shall, under guidaricth® speaker, perform the
administrative activities of the House.
Employment of workers
The Secretariat shall, employ and administer enga@syof the secretariat pursuant to
regulations enacted by the House based upon the asciples of the Federal Civil
Service laws.
Meetings and Rules of Procedure
1) The House shall convene at least twice in a year;
2) There shall be a quorum where two-thirds of the bems of the House are
present;
3) Decisions of the house shall be passed by a majmit of the members.
Nomination of Members of the House
1) Each Nation, Nationality, and people shall be repmn¢ed in the house of the
Federation by at least one member. Moreover, eatlomNor Nationality shall be
represented by one additional representative fon eae million of its population.
2) The number of representatives shall be determimgadportion with the number of

human population in each Nation, Nationality, aedge in the whole country.
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3) The House shall inform each state the number ofesgmtatives each Nation,
Nationality, and People shall send to it pursuargub-article 1 and 2 of this Article
six months before the beginning of the first jaassion of the two Houses.

4) The Councils of States shall send the list of thepresentatives, in accordance with
the list of representative’s send back to themth® House a month before the
commencement of the joint session of the two HauBEles representatives shall be
selected by the Council of States themselves ecthjrby the people.

5) States shall conduct elections in accordance Wwétpertaining election laws if they
wish to directly draw their representatives frora greople.

6) If the people to be represented in the house hiase bwn Zonal and Wereda
administration, the representative shall be eleetgd the full participation of the
councils, and the election procedure shall be gediby the State Councils.

48. Immunity of Members of the house
1) No member of the house may be prosecuted on acaduarty vote or opinion
raise in any meetings of the House nor any adnatige measures taken against
any member on such ground.
2) No member of the House shall be charged with aséed on grounds of felony

without the permission of the House except in theeoof flagrante delicto

49. Disciplinary Measures
Where a member of the house fails to competenpyesent his Nation Nationality or
people he may be subjected to disciplinary measusecordance with the regulations
of the House.

50. Removal of member from the House

No member of the house shall be removed exarefite following grounds:

a) Where the State Council that elected him decidashe be removed;

b) Where a member is directly elected by the peogdteein percent (15%) of the
electorate decided that he be removed in accordaitherelevant regulations of the
Electoral Board,

c) Where the House by two-thirds vote decided that eanber does not represent
properly his constituency due to moral incompetent.

51. Substitution
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1) Where a member of house is deceased signe or removed on the ground
specified under Article 50 of this proclamation tHeuse shall communicate to
the concerned state;

2) Upon the receipt of the communicatiom, 8tate Council shall, in short period, send

a substitute after nominate or cause the constifuennominate by direct vote.

PART VII
Committees
52. Committee Formation
1) The house shall establish standing ahtiac committees from its members and
define their powers and duties.
2) Each committee shall have a chairmaptydchairman and a secretary;

3) The house may assign three members seléam each standing committee to
work permanently thereon;

4) Without prejudice to the provisions obsarticle (3) of this Article, the house may
raise the number of members of the standing coreenitb be assigned
permanently, if it deemed it necessary.

53. Committee Leadership
1) The Chairman shall:
a) Call and Chair committee meetings;
b) Organize and distribute the agerfdae@meeting to the committee
members;
c) Verify that a quorum is attained;
d) Communicate the decision of committeeoncerned bodies;
e) submit periodically the committee’sfpemance report to the speaker.
2) Deputy Chairman
a) shall act on behalf of the chairmathie absence of the later;
b) shall perform other functions asrinsted by chairman.
3) Secretary
The secretary shall record the minubésthe committee, oversee the orderly

documentation of files and discharge other dutsemstructed by the chairman.

54. Qurorum
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1) There shall be a quorum where half of coitee members are present.
2) Unless the House issues regulations wiker the committee’s decision shall be

passed by majority vote.

PART VIII
Miscellaneous Provisions
55. Budget
1) The budge of the House
The budget of the House be drawn from the follgngnurces:
a) Budget appropriated by the Government
b) Donations and aid;
c) Any other lawful source.
3) The funds stated under sub-article 1 of this Aetishall be deposited in the bank
account and shall be usable only for the condutte@House operations.
4) The House shall keep a verifiable balance she@tatidn its expenditures.
5) Books of accounts and financial documents of there@ariat shall be audited by
the Auditor General annually.
56. Finality and enforceability of Ruling
1) Decisions of the House on matters submitted tbatl e final.
2) The concerned parties are required to observe@eeclited decision of the House.
57. Power of Submitting Bills
The House shall have the power to submit bills, th@ House of Peoples’
Representatives on matters within its jurisdiction.
58. Power to issueregulation
The House may issue regulations for the implememisiof this proclamation.
59. Repealled laws
1) Proclamation no. 13/88 shall not have effect ontenst pertaining to this
proclamation.
2) No laws, regulations, directives or rulings whiche anconsistent with this
proclamation shall have effect with respect to eratprovided for herein.
60. Effective Date
This proclamation shall enter into forceméthe & day of July.

[Council of Constitutional inquiry Proclamation N260/2001]
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Annex 3: Pro. No. 250/2001.

COUNCIL OF CONSTITUTION INQUIRY PROCLAMATION

WHEREAS, the Council of Constitutional Inquiry hagen established by the Federal
Constitution to give professional support to theus® of the Federation which has been
given the power to interpret the Federal Constitutind to tender professional services of
due efficiency and effectiveness to the House dkeFation;

WHEREAS, it has been deemed necessary to speeifietm of office and define the rights
and responsibilities of members of the Council oh§titutional Inquiry,

NOW, THEREFORE, in accordance with Article 55/1tbke constitution of the federal

democratic republic of Ethiopia, it is hereby peooied as follows. (Emphasis added)

Part one
General
1. Short:
Title this proclamation may be cited as the “caunaf constitutional inquiry
proclamation No.250/2001.”
2. definitions : in this proclamation unless the camhtther wise requires:
1) “ constitution” shall mean the constitution of tifederal democratic republic of
Ethiopia;
2) “House of the federation” shall mean the house h&f tederation established in
accordance with article 53 of the constitution.
3) “ council of inquiry shall mean the council of cdifgtional inquiry of the federal
government
4) *“ state” shall mean states formed in accordanchk ariticle 47/1 of the constitution of
the federal democratic republic of Ethiopia and,the purposes of this proclamation,
includes the Addis Ababa and Dire Dawa city Adntiaigons;
5) “law” shall mean the proclamations and regulatimssied by the federal government
or the states as well as international agreemehishwEthiopia has endorsed and
accepted;
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6)

7)

1)
2)

3)

4)

5.

“ sate organ” shall mean the federal and statesligijre bodies, executives’ judiciary
or a body give a judicial power ;

“ court” shall mean the federal or state courtargt level

organization of the council of inquiry the counaiflinquiry shall have a chair person,
deputy chair person, members, head of the seattand employees necessary to
execute its duties and responsibilities

Members of the council of inquiry the council ofjuiry shall have the following
eleven members:

The president of the Federal supreme Court... Cleaggn.

The vice-president of the Federal supreme court-................deputy chair
person.

Six legal experts appointed by the president ofReeublic on recommendation by
the House of Peoples’ Representatives, who shalle haroven professional
competence and high moral standing .............coocoviiiiiii i nbers.

Three persons designated by the House of the Remtefeom among its members
......... members.

Establishment

1) Secretariat of the Council of Inquiry (hereinafteferred to as “the secretariat”) is

here by established as an autonomous organ hasiogn juridical personality.

2) The Secretariat shall be accountable to the Cowmdlto the chair person of the

6.

Council.
Powers and Duties of the Council of Inquiry
The Council of Inquiry shall have the following pexs and duties.

1) Investigate constitutional disputes and shouldcthencil, upon consideration of
the matter, find it necessary to interpret the tn®n, it shall submit its
recommendations thereon to the House of the Feolera

2) Where any Federal or State law is contested aghainonstitutional and such
a dispute is submitted to it by any court or indéed party, the council shall
consider the matter and submit it to the Houséefconsider the Federation for
a final decision.

3) When issues of constitutional interpretation anisthe courts, the council shall:
a) remand the case to the concerned court if it fithds$ there is no need for

constitutional interpretation;
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b) Submit its recommendations to the House of the fa¢ide for a final
decision if it believes that there is need for ¢asonal interpretation.
7. term of office of the members
1) the term of office of the members designated byHloese of the Federation
shall be consistent with that of the House offfederation
2) the term of office of members appointed by the idezd of the republic shall be
Six years
3) Notwithstanding the pro visions of sub-Articles @nd (2) of this Article,
members of the council of inquiry may be re-nonedat
8. Removal of Members
1) With the exception of the Chair person and the Deihair person, other
members of the council of inquiry may subject t@g@auses, be removed by
the body that nominated them.
2) The decision given pursuant to sub-Article (1)aé tArticle shall, however, be
effected upon approval by the majority vote of Haise of the Federation.
9. working conditions and Remuneration
1) Members of the council of inquiry shall be entitiedallowance or salary; as
may be determined by the House of the Federatoorihé service they render.
2) When it is found necessary some members of theadoahinquiry may be
assigned to work at he head office permanently
10. powers and Duties of the chair person the Chasqgreshall:
1) call and convene meetings of the Council of Inquiry
2) organize matters presented to the Council of Iygaimd communicate same to
the members;
3) ensure the quorum is attained,;
4) cause the preparation of recommendation or ap@i@psuggestion be made, by
some of the members, on matters presented to thed@ @f inquiry;
5) communicated decisions of the council of Inquirgite concerned organs;
6) manage and monitor the Secretariat of the Couhdrcuiry;
7) observe and cause the observance of the regulaiahsules of the Council of
Inquiry;
8) submit reports, to the House of the Federationthenactivities of the Council

of Inquiry of every six months.
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11. Powers and Duties of the Deputy Chair person Téguy Chair person shall:
1) Undertake the activities of the chair person, mabsence of the latter;
2) Carry out such other activities as may be assigmédm by the Chair person.
12. Powers and duties of the Members Any member ofdlcil of Inquiry shall:
1) attend any meeting of the council of Inquiry unlgsgvented by reasons
beyond his control;
2) inform the chair person, in advance where he hesason beyond his control,
and unable to attend a meeting;
3) take part in and be active participant in meetiofthe Council of Inquiry and
committees and make his best efforts for the sstek®ess of the Council;
4) abide by rules and regulations of the Council gjuiny.
13. Meetings of the Council of Inquiry
1) The council of Inquiry shall hold regular quartenhgetings.
2) The council may call extra-ordinary meetings whesheiems it necessary
14. Powers and Duties of the Secretariat The se@éetdrall have the following powers
and duties:
1) render secretarial service to the Council of Inguir
2) arrange for halls required for sessions of the Cowf Inquiry and meetings of
its various committees;
3) see to it that the minutes, decisions and otheumeats of the Council of
Inquiry are recorded and kept properly;
4) follow up publication and circulation of periodisaand newsletters issued by
the Council of Inquiry;
5) cause services of cordial reception to be extendedsitors to the council of
Inquiry;
6) render research services to members of the cooficitjuiry.
7) Own property, enter into contracts, sue and be sugsl own name;
8) Perform such other duties as are conducive touflfiirhent of the activities of
the Council of Inquiry.
15. Organization of the Secretariat The secretariall flave:
1) A Head appointed by the house of the Federatiomeoommendation of the
Council of Inquiry; and

2) The necessary staff.
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3) The Head office of the Council of Inquiry shall ipeAddis Ababa.
16. Powers and Duties of Head of the Secretariat TéedHbf the Secretariat shall:

1) direct and administer the activities of the secrata

2) prepare the budget and work programe of Councihqtiiry, and implement
same upon approval,

3) exercise the powers and duties of the secretgr&tifeed in Article 14 of this
proclamation;

4) represent the secretariat in its dealings wittdtparties;

5) employ and administer personnel of the secretanafaccordance with the
Federal Civil Service law;

6) Prepare and submit to the Chair person of the dbahtnquiry reports on the
activities and financial accounts of the secretaria

7) Perform such other functions as are assigned toblyitme Council of Inquiry

and the Chair person.

Part Two
I nterpretation of the Constitution
17. Principle

1) The Council of Inquiry shall have the power to istigate constitutional issues.

2) Where any law or decision given by any governmegao or official which is
alleged to be contradictory to the constitutiorsisomitted to it, the Council
shall investigate the matter and submit its recondagons thereon to the
house of the Federation for a final decision.

3) If the Council, after investigating the case subeitto it, finds that there is no
need for constitutional interpretation, it may otj¢éhe case and inform of its
decision there of to the concerned party.

18. Appealing to the House of the Federation

1) Any party who is dissatisfied with the decisiontlsé¢ council, given pursuant to
Article 17(3) of this proclamation, may Appeal teetHouse of the Federation.

2) An appeal under sub-Article (1) of this Article 8h@e submitted within 60 days
from receipt of the decision of the Council.

19. Submitting Recommendations
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1) Where the council, upon consideration of the matterd it necessary to
interpret the constitution, it shall submit its eeamendations thereon, together
with testimonies and documents relating theretthéoHouse of the Federation.

2) The council shall submit its recommendations andudeents related to the
matter, to the House of the Federation, within atimdaime from the day it has
approved its recommendations.

20. Principles Applicable for Constitutional Interpreten

1) The Council of Inquiry may develop and implemernihgiples of constitutional
interpretation which it believes to be helpful tovestigate and decide on
constitutional matters submitted to it.

2) Where the constitutional matters, submitted to doencil of Inquiry, are
relating to the fundamental rights and freedomshened in the constitution,
such matters shall be interpreted in a manner comfg to the principles of the
Universal Declaration of Human rights, Internatioi@venants on Human
Rights and International Instruments adopted byopth.

21. Constitutional Interpretation Inquired by the Caurt

1) When issues of constitutional interpretation adases handled by courts, such
issues may be submitted to the council of Inquigythe court or the interested
party.

2) The court handling the case shall submit it to ¢bencil of Inquiry only if it
believes that there is need for constitutionalrprietation in deciding the case.

3) Itis only the legal issue necessary for constinadi interpretation that the court
forwards to the Council of Inquiry.

4) The court shall keep the case before it pending timeceives response of the
council of Inquiry with respect to the legal isaafehe case forwarded to it.

22. Constitutional Interpretation Enquired by Dispugaim Court.

1) Any party having a case before a court may, wherddlieves that there is a
need for constitutional interpretation in decidthg case, submit his case to the
Council of Inquiry.

2) Notwithstanding with the generality of sub-Artic(@) of this Article, the
concerned party shall, before submitting the castné¢ case to the council of
Inquiry, present his request to the court thatheaslled the case.
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3)

4)

5)

Where the court rejects the case, the party cordeshall submit his case to the
council of Inquiry within 90 days from receipt dfet decision of the court.

It is only the legal issue necessary for consbnal interpretation that the party
concerned shall submit to the council.

The Council of Inquiry may order the court to kebp case before it, pending,

until it decides on the enquiry for constitutioirgkrpretation of the case.

23. Inquiring for constitutional interpretation of caseutside of the courts.

1)

2)

3)

4)

Any person who alleges that his fundamental rigiitd freedoms have been
violated by the final decision of any governmenstitution or official may
present his case to the council of Inquiry for ¢buBonal interpretation.

Any appeal, under sub-Article (1) of this Articieay be made to the council
only if the case has been exhausted by the governimstitution having the
power with due hierarchy to consider it.

Final decision, under sub-Articles (1) and (2) bistArticle, shall mean an
adjudication that has been exhausted and againshwio appeal lies on the
same path-way.

A case requiring constitutional interpretation whimay not be handled by
courts may be submitted to the Council of Inquigy bt least, one-thirds of
members of the Federal or State Councils, or thaera or state executive

bodies.

24. Query

25.

Questions of inconsistency of laws with the constih or issues relating to
interpretations of the constitution to be submiti@the Council of Inquiry shall be in
an elaborate writing.

Rejoinder

If a case submitted by one of the disputants, ® dbuncil of Inquiry, bears a
relationship with a case simultaneously being hechddy a court of law, the other
disputant may be allowed, as may be appropriateulbonit his version or evidence

pertaining to the case at issue

26. Explanatory Body

Where the constitutionality of a law is found todmntroversial, a governmental body
which has the power to consult the federal or ggateernments, as the case may be,

shall have the obligation to explain.
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27. Gathering Professional Opinions
The council of Inquiry may, before it gives condgibnal interpretations, call upon
pertinent institutions or professionals, to apgde=fore it and give opinions.

28. Deliberations

1) The Council of Inquiry shall deliberate on caselsmsitted to it as per the order
in which they are presented.

2) Not withstanding with Sub-Article (1) of this Artes the Council of Inquiry
may deliberate on cases which it belies are optogrity.

29. Working Conditions of the council of Inquiry
The council of Inquiry may handle issues at itspdgl in a manner publicly
transparent, in accordance with Article 12 (1)he Constitution,

30. Meetings and Rules of Procedure

1) The council of Inquiry shall have a quorum if twortls of the members are in
attendance.

2) The ruling of the council may be given by a unanisiwote after the Council
has thoroughly examined the case submitted to it.

3) If no objections are raised on the ruling of theirmal of Inquiry, it may be
regarded as a unanimous vote.

4) If the Council of Inquiry can not decide on a cagth a unanimous vote, the
opinion of the majority vote of the members atteigdthe meeting shall be
consid3red for a ruling. Opinions of the minoritypte or proposals for
compromise shall be appended to the decision oCthencil of Inquiry.

5) If equal number of votes are taken on both sidesside the chair person votes
for shall prevail.

31. Contents of a Ruling
The text of the ruling of the council of Inquiry ah consist of details of the
constitutional issue, justification as to why itldhehe view that constitutional
interpretation was necessary or not and the rudihgs finally made.

32. Speedy Ruling
The Council shall make a speedy decision on mattéesred to it.

33. Service Charges

1) Any constitutional query submitted to the Coundillioquiry shall be exempt
from a from a service charge.
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2) Notwithstanding the Provisions of sub-Article /¥/this Article, the applicant
may be required to effect a payment in accordanite the regulations by
which the Council of Inquiry is guided.

Part Three
34. Budget
1) The budget of the Council of Inquiry shall be drafinom the following sources:
(a) Government budgetary allocations
(b) Donations and aid
(c) Any other lawful source
2) The budget stated under Sub-Article /1/ of thisidetshall be deposited in the
bank account of the Council of Inquiry and shallused only for the operations
there of.
3) The Council of Inquiry shall keep accurate recatigs financial allocations.
4) The book of accounts and financial records of ther&ariat shall be audited by
the Auditor General annually.
35. Duty to Cooperate
Any Government body or official is duty bound toeexte the orders given by the
council of Inquiry on matters within its jurisdioti.
36. Effective Date

This Proclamation shall enter into force as oféfelay of July, 2001.

Done at Addis Ababa, this"glay of July, 2001.
NEGASO GIDADA (DR.)

PRESIDENT OF THE FEDERAL
DEMOCRATIC

REPUBLIC OF ETHIOPIA®
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Annex 4: SFS 1994134/Printed on 19 April 1994 Act.

SWEDISH CODE OF STATUTES

Against Ethnic discrimination;

Issued on 7 April 1994

In accordance with the decision of the Parliamenthte following is enacted,;
Purpose of the Act

Section 1

The Purpose of this act is to counteract ethnicrofisnation. Ethnic discrimination occurs
when a person or a group of persons is treatedrlyniia relation to others or is subjected to
in any other way unjust or insulting treatment heseaof race, colour, national or ethnic
origin or religious creed.

Ombudsman Against Ethnic Discrimination

Section 2
the Government shall appoint an Ombudsman who sdtalle to ensure that ethnic

discrimination does not occur in working life orather areas of society.

Section 3

By advice and in other ways the Ombudsman shalistassiyone subjected to ethnic
discrimination to safeguard his or her rights. T@enbudsman shall, by means of
consultations with authorities, companies and adegdions and by influencing public

opinion, information and other similar means ingiaeasures against ethnic discrimination.

Section 4

The Ombudsman shall make special efforts to prejeénapplicants from being subjected to
ethnic discrimination. The Ombudsman shall alsa@antact with employers and the relevant
labour market organizations, promote good relatiggss between different ethnic groups in
working life.

Provisions on the Ombudsman’s right to conductoastirelating to disputes concerning

unfair special treatment of job applicants and eygés are given in Section 17.
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Board against Ethnic discrimination

Section 5

The government shall appoint a Board against EtBiscrimination which shall consist of
three members. The chairman shall be legally qadlénd have experience as a judge.

The functions of the Board are to give the Ombudsradvice on important issues of
principle concerning the application of this Acdaio propose to the government legislative
changes or other measures aimed at counteraching etiscrimination. The Board shall also

determine cases under Section 7.

Procedures for the Ombudsman and the Board

Section 6

An employer is required, when so directed by thebOdsman, to attend meetings and
supply any information pertaining to the employer&ationship to job applicants and
employees and which is required for the Ombudsmactisities in the field of working life.
In addition, an employer is also required to funnigformation when the Ombudsman
supports a request from an individual job applicantemployee under Section 10. The
employer must not be unnecessarily burdened bydtitg to furnish information. The
employer is not required to furnish informatiortiére are special reasons for not doing so.
Furthermore, employers and others must attend ng=etind furnish the Ombudsman with

information if the Ombudsman so requests.

Section 7

If an employer fails to comply with the Ombudsmadiegective under Section 6, Paragraph
1, the Ombudsman may prescribe a default fine. ppeal against the Ombudsman’s
decision to prescribe a default fine may be lodgeith the board against Ethnic

Discrimination. There is no appeal against a Baasion.

An action to require payment of a default fine Elh& brought in the district court by the

Ombudsman.

Prohibition of unfair special treatment of job applicants and employees
Section 8
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When engaging an employee an employer may no subjgib applicant to unfair special
treatment by disregarding that applicant becausesobr her race, colour, national or ethnic

origin or religious creed.

Section 9
An employer may not unfairly subject an employesgecial treatment because of his or her
race, colour, national or ethnic origin or creed by
1. Applying unfavourable terms of employment or ottverking conditions,
2. Directing and assigning work in a way which is dganfavourable to the employee,
or
3. Giving notice, dismissing, laying-off or taking aoyher comparable action against

the employee.

Information on Qualifications

Section 10

A job applicant who was not employed or an employg¢® was not promoted or
selected for training and who suspects that hderas been subjected to unfair special
treatment is entitled, on request, to receive amithformation from the employer on the
nature and scope of the training, occupational ®epee and other comparable

qualifications of the person who received the jolraning position instead.

I nvalidity and damages

Invalidity

Section 11
An agreement is invalid insofar as it prescribep@mits special treatment prohibited

under Section 8 or Section 9.

Section 12

If an employee is subjected to special treatmergome way which is prohibited under
Section 9 by means of some stipulation in an ageménwith the employer, the

stipulation shall be modified or declared invalidthie employee so requests. If the

stipulation is of such significance to the agreentbat it is unreasonable to require that
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the agreement otherwise apply unamended, the agréemay be modified in other

respects or be declared completely invalid.

If an employee is subjected to special treatmerat manner prohibited under Section 9
by employer giving notice termination an agreenwartaking other such legal steps, that

legal action shall be declared invalid if the enyel® so requests.

This does not apply when Section 11 is applicable.

Damage

Section 13

If a job applicant is subjected to discriminatiog the employer’s violation of the
prohibition under section 8, the employer shall daynages to the discriminated person
or persons for the infringement the discriminatiepresents.

If in such a case ore than one discriminated p#etgands damages, the damages shall be
set as if only one party had been subjected taidigtation and divided equally among

them.

Section 14
If an employee is subjected to discrimination by temployer’s violation of the
prohibition is section 9, the employer shall payndges to the employee for the loss

incurred and for the infringement the discriminatrepresents.

Section 15
If it is reasonable, damages under Sections 13 dnday be reduced or lapse entirely.

Litigation in discrimination disputes

Applicablerules

Section 16

Cases concerning the application of Sections 8@ Bh15 shall be dealt with in
accordance with the Act on Litigation in Labour puses (1974:371). In that connection,
a job applicant is to be regarded as an employgkagerson with whom an employment

has been sought is t be regarded as an employer.
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The second paragraph also applies to disputesy timdeAct, concerning the application
of the provisions on dispute negotiations in thet Ao codetermination at Work
(1976:580).

The Right to conduct Proceedings

Section 17

In a dispute under section 16, the Ombudsman adaiheic discrimination is entitled to
conduct the case for an individual employee orgpplicant if the individual so permits
and if the Ombudsman deems that a judgment in teput® is important for the
application of law or if there are other speciasens for so doing.

If the Ombudsman deems it appropriate, he or sag im the same proceedings also
appeal other claims for he individual.

There is no against the Ombudsman’s decisions ittersareferred to in the first
paragraph.

Actions by the Ombudsman under the first paragrsipdll be brought in the Labour
Court.

Section 18

When a labour market organization has the righbring an action for an individual
under Section 4, fifth, paragraph, of the Act oitigation in Labour Disputes
(1974:371), the Ombudsman against Ethnic Discritronais only entitled to bring the
action if the organization does not do so.

The provisions of that Act concerning the indivilsigtanding in legal proceedings shall
also be applied when the Ombudsman brings procgedin

Joint Proceedings

Section 19

When more than one job applicant institute an acfir damages against the same
employer and the employer considers that the dasnageuld be shared between the
plaintiffs under Section 13, second paragraph, dages shall, on the request of the
employer be dealt with in the same legal proceeding

Section 20

Page 335 of 372



Seleshi Zeyohannes, Constitutional Law |l

If actions for damages of the kind referred to ect®n 19 are instituted in different
courts, the Labour shall with such cases if anyhefcases is subject to its jurisdiction.
Otherwise the cases shall be dealt with by theidistourt at which the action was first
instituted or, if the action was instituted at #a&me time in more than one district court,

by the district court chosen by the employer.

Section 21
Cases instituted in some court other than the atuthich they are to be jointly heard

shall be transferred to the latter court.

Section 22
If several persons have brought actions beforestrae court, Section 19 shall apply

unless the cases are nevertheless being dealfowitty according to some other Act.

Section 23

The proceedings in a case concerning damages &edtéon 13 shall be adjourned at the
employer’s request to the extent that this is neangsto permit the case to be dealt with
jointly whit some other such action of damages Whias already been instituted or
which will be instituted.

An action for damages under Section 13 because ddcesion on a job appointment

made by a public employer may not be considered tgurt until the decision on the job

appointment has obtained legal force.

Limitation of Actions etc.

Section 24

If anyone brings an action because he or she reasdieen notice or has been dismissed,
Section 34, second and third paragraphs, Sectipsegdnd and third paragraphs, Section
37, Section 38, second paragraph, second sentgacions 39 — 42 and Section 43, first
paragraph, second sentence and second paragrafie dbb Security Act (1982:800
shall apply.

Section 25
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In respect to any other action than those refeiwad Section 24, Sections 64-66 and 68
of the Act on Co-determination at Work (1976:58Balt apply with the distinction that
the time limit provided by Section 66, first paragh, fist sentence, shall be two months.
However, no action for damages as referred to ati@e 13, may be instituted more than
eight months after the employment decision. Whenrganization has allowed this time
to lapse, a person who is or has been a membeheofotganization may institute

proceedings within two months after the expiryhaf eight-month limit.

Section 26

As regards an action for damages because of aiaecisade on a job appointment by a
public employer, the time under Section 25 shalcbented from the day the decision
concerning the job appointment obtained legal force

Section 27

An action brought by the Ombudsman against Ethisicrignination shall be dealt with as

if it were an action brought by the employee or @pplicant on his or her own behalf.

Page 337 of 372



Seleshi Zeyohannes, Constitutional Law |l

Annex 5: Pro. NO. 211/2000

A PROCLAMATION TO PROVIDE FOR THE ESTABLISHMENT OF THE
INSTITUTION OF THE OMBUDSMAN.

WHEREAS, the immense sacrifice paid by the peoplétbiopia, in the protracted struggle
they waged with a view to securing political pova&d to realizing the rule of law, calls for
taking the due measure of laying foundation fordygovernance, by way of setting up an
easily accessible means for the prevention orfreation of administrative abuses arbitrarily
committed against citizens;

WHEREAS, the interlinkage of the activities, and tle decision-making power, of
executive organs of government with the daily lieesl the rights of citizens is an ever-in-

creasing and widening circumstance;

WHEREAS, it is necessary to duly rectify or prevehé unjust decision and orders of

executive organs and officials thereof, given ursded circumstance;

WHEREAS, in order that citizens, having sufferednfr maladministration, are not left
without redress, their want for an institution befavhich they may complain and seek

remedies with easy access needs to be fulfilled,;

WHEREAS, the legislature, as a representative @ptople, has the responsibility to ensure
that the executive organ carries out its functionsaccordance with the law and that its

administrative decision are not rendered in violaf citizens’ rights;

WHEREAS, with a view to enhancing the principlerédd, it is found necessary to establish,
and to determine the powers and duties of, thec®fsf Ombudsman, as one of the
parliamentary institutions instrumental in the ¢ohof the occurrence of maladministration.
NOW, THEREFORE, in accordance with of Article 55 &hd (15) of the Constitution, it is
hereby proclaimed follows;
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PARRT ONE
GENERAL PROVISIONS
1. Shorttitle
This proclamation may be cited as the “Institutihthe Ombudsman Establishment
proclamation No. 211/200".
2. Definitions

Unless the context requires otherwise, in this faroation:

1) “Appointee” means the Chief Ombudsman, the deputyeiCOmbudsman or an
Ombudsman, at the level of a branch office or waitoivs up the affairs of children
and women appointed in accordance with this Proafem;

2) “Staff” includes department heads, professionalsl @ine support staff of the
Institution;

3) “Family Member” means a person of relation by cowgganity or affinity, in
accordance with the Civil Code of Ethiopia;

4) “House” means the House of Peoples’ representaiiethe Federal Democratic
Republic of Ethiopia;

5) “Maladministration” includes acts committed, or oens given, by executive
government organs, in contravention of administeataws, the labour law or other
laws relating to administration;

6) “Official” means elected representative or an apige or official of an executive
government organ;

7) “Person” means any natural or juridical person;

8) “Region” means any of those specified under Art&Tél) of the Constitution of the
Federal democratic Republic of Ethiopia and, far plurposes of this proclamation,
includes the Addis Ababa city Administration and tire Dawa Administration,

9) “Government” means a production, distribution, sgrwendering or other enterprise,
under the ownership of the Federal or a Regionatgonent;

10) “Public enterprise” means a production, distribnfigervice rendering or other

enterprise, under the ownership of the FederalRegional government;

11) “Government Office” means a Ministry, a commissian, Authority, an Agency,

an Institute or any other government office;
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12) “Investigator” means a staff assigned, by the CReibudsman, to conduct an
investigation;

13) “Executive Organ” includes a government office goublic enterprise as well as
organs rendering administrative or related serviwéhin the judiciary or the
legislature;

14)  “Law” includes the Constitution of the Federal Dasraiic Republic of Ethiopia,
the Constitution of a Region as well as federakgional laws and regulations.

3. Establishment
1) The Institution of the Ombudsman (hereinafter nref@ to as “the Institution”) is
hereby established as an autonomous organ of tterdlegovernment having its own
juridical personality.
2) The Institution shall be accountable to the House.
4. Scope

1) The provisions of this Proclamation set out in m@sculine gender shall also apply

to the feminine gender.

2) This Proclamation shall also apply to maladmintgtracommitted by the executive

organs, and officials thereof, of a Regional gowegnt.
5. Objective
The objective of the institution shall be to sedtimging about good governance that is
of high quality, efficient and transparent, and based on the rule of law, by way of
ensuring that citizens’ rights and benefits prodider by law are respected by organs of
the executive.
6. Powersand Duties
The Institution shall have the powers and duties to
1) Supervise that administrative directives issue®| decisions given, by executive
organs and the practices thereof do not contratheneonstitutional rights of citizens
and the law as well;

2) Receive and investigate complaints in respect d¢hdmainistration;

3) Conduct supervision, with a view to ensuring thia¢ texecutive carries out its

functions in accordance with the law and to prevmgnmaladministration;

4) Seek remedies in case where it believes that mahégtration has occurred;

5) Undertake studies and research on ways and meanshofig maladministration;
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6) Make recommendations for the revision of existiagyd, practices or directives and
for the enactment of new laws and formulation ofigees, with a view to bringing
about better governance;

7) Perform such other functions as are related tohjsctive.

7. Limitation of power
The Institution shall have no power to investigate:
1) Decisions, given by Councils established by ebectin their legislative capacity;
2) Cases pending in courts of Law of any level,
3) Matters under investigation by the Office of theditar-General; or
4) Decisions given by Security Forces and units of Dteéence Forces, in respect of
matters of national security or defence.
8. Organization of the Institution
1) A council of the Ombudsman
2) a) a Chief Ombudsman,;
b) a Deputy Chief Ombudsman,;
¢) an Ombudsman heading the children and womeirsgffa
d) Ombudsmen heading branch offices; and
e) the necessary staff.
9. Head Office
The Institution shall have its Head Office in Addibaba and it may have branch offices
in other places to be determined by the House.
10. Appointment
1) The Chief Ombudsman, the Deputy Chief Ombudsmanodimer Ombudsmen shall
be appointed by the House.
2) The appointment of the Chief Ombudsman, the Deghief Ombudsman and of
other Ombudsmen shall be made as under the folippriacedure:
a. The appointees shall be recruited by a Nominatmmrittee to be formed
pursuant to Article 11 hereunder;
b. The nominees shall have to receive the support wicathirds vote of the
members of the Committee;
c. The list of nominees shall be presented to the klohg the Speaker, to be

voted upon;
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d. The nominees shall be appointed upon receipt ofathirds vote of the
House.
11. Composition of the Nomination Committee

The Nomination Committee shall have the followingmbers:

1) The Speaker of the House................. Chairperson

2) The Speaker of the House of the
Federation..........oooiiiiiii i, Member(s)

3) Five members to elected by the House
From among members.......................

4) Two members of the House to be elected
By joint agreement of opposition parties
Having seats in the House............ “

5) The president of the Federal Supreme

12. Criteria for Appointment
Any person who:
1) Is loyal to the Constitution of the Federal DemdicrRepublic of Ethiopia;
2) Is trained in law, administration or other relevdrgcipline or has acquired adequate
knowledge through experience;
3) Is reputed for his diligence, honesty and good ootid
4) Has not been convicted for a criminal offence othan petty offence;
5) Is Ethiopian National
6) Is of enough good health to assume the post; and
7) Is above thirty-five years of age;
May be appointed as an Ombudsman
13. Accountability
1) The Chief Ombudsman shall be accountable to thesélou
2) The Deputy Chief Ombudsman and other Ombudsmen Baahccountable to the
Chief Ombudsman.
14. Term of Office
1) the term of office of an appointee shall be fivarge
2) Upon expiry of the term of office specified undeib-Article (1) of this Article, an

appointee may be re-appointed.
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3) An appointee discharged from responsibility or eged from office, as under
Article 15(1) hereunder, shall not, unless reapj@oinassume a post in legislative,
executive and judicial organs for about six morttieseafter.

15. Grounds for Removal of an Appointee
1) An appointee may be removed from office or dischdrfyom responsibility upon the
following circumstances;
a) Upon resignation, subject to a three-month priotten notice.
b) Where it is ascertained that he is incapable op@ny discharging his duties
due to illness;
c) Where he is found to be corrupt or to have comuhittiner unlawful act;
d) Where it is ascertained that he is of manifestnmgetence;
e) Upon termination of his term of office.

2) Within six months of the removal or discharge ofa@pointee, as under Sub-Article
(1) of this Article, another appointee, as unddy-Auticle (1) of this Article, another
appointee shall be made to replace him.

16. Procedure for removal of an Appointee

1) An appointee shall be removed from office, upandhounds specified under Article
15 Sub Article (1) (b)-(d) herein, subsequent twestigation of the matter by a
Special Inquiry Tribunal to be formed under Artidlé hereof

2) An appointee shall be removed from office where tHeuse finds that the
recommendation submitted to it, as supported byntiagority vote of the Special
Inquiry Tribunal, is correct and where it upholdsne by a two-thirds majority vote.

17. Composition of the Special Inquiry Tribunal
The special Inquiry Tribunal shall have the folloggimembers;

1) The Deputy Speaker of the House......................... Chairpers

2) The Deputy speaker of the house of Federation....embkr(s)

3) Three members to be elected by the House..........."

4) A member of the House to be elected by joint agesgm
Of opposition parties having seats in the House ......!

5) The vice-president of the Federal Supreme Court....."

18, Prohibition to Engage in Other Employment

Page 343 of 372



Seleshi Zeyohannes, Constitutional Law |l

1) The Chief Ombudsman shall be the superior heathefinstitution and, as such,
shall exercise the powers and duties of the In&inuprovided for under this
proclamation.

2) Without prejudice to the generality stated undds-Adicle (1) of this Article, the
Chief Ombudsman shall;

a) Employ and administer the staff, in accordancé whie directive to be adopted
by the Council of the Ombudsmen.

b) Prepare and directly submit, to the House, the budg the Institution and
implement same upon approval;

c) Transfer a case, where he has sufficient groundisy bne investigation section or
investigator to another or to himself, or/and iniggge a case of
maladministration occurring anywhere;

d) Undertake study of recurrent cases of maladmirnistraand forward together
with remedial proposals to the house;

e) Prepare and submit draft administrative legislatjagive his opinion and on the
activities of the Institution;

f) Take part in meetings by way of representing thatitition, establish working
relations with Federal and Regional government msgas well as with non-
governmental organizations;

g) Organize, as well as coordinate, and follow upattgvities of branch offices;

h) Undertake such other activities as are assignadridy the House;

3) The chief Ombudsman may, to the extent necessarhéoefficient performance of
the Institution, delegate part of his powers antiledu other than those specified under
Sub-Article (2) (b), (e) and (f) of this Articlend Article 35(2), to Ombudsmen or to
other officials of the Institution.

20. Powers and Duties of the Deputy Chief Ombudsman

Pursuant to directives given from the Chief Ombuaisnthe Deputy Chief Ombudsman

shall:

1) Assist the Chief Ombudsman in planning, organizaigecting and coordination the
activities of the head office of the Institution.

2) Undertake the activities of the Chief Ombudsmathéeabsence of the latter;

3) Carry out such other activities as may be assigmédim by the Chief Ombudsman.

21. Powers and Duties of Ombudsmen of Branch Offices
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In addition to exercising the powers and dutiethefinstitution specified under Article 6
of this Proclamation within the local jurisdictiasf a branch office, and Ombudsman
shall, as the superior head of a branch officegtibe following powers and duties:

1) To ensure that administrative and other laws, |le¢guns, and directives, are
observed;

2) To transfer an administrative case form one ingastin section or investigator to
another or to conduct the investigation himselferehit has a good cause;

3) To submit, to the Chief Ombudsman and to the gowent of the Region wherein it
is situate, a detailed report on matters of maladstration;

4) To forward proposals for the revision of laws andhgtices inconsistent with
principles of good governance,;

5) To direct the branch office, in accordance wittediives given from the Institution;

6) To effect payments in accordance with the buddetated to the branch office;

7) To establish working relations, as a representativee branch office, with Regional
government organs and non-governmental organizatoperating within its local
jurisdiction;

8) To perform such other functions as are assignéihtdy the Chief Ombudsman.

PART THREE
RULES OF PROCEDURE OF THE INSTITUTION
22. The Right to Lodge Complaints

1) A complaint may be lodged by a person claiming ®weh suffered from
maladministration or, by his spouse, family memlbes, representative or by a
third aprty.

2) The Institution may, in consideration of the grgvdf the maladministration
committed, receive anonymous complaints.

3) Prior to lodging a complaint with the Institutiom irespect of an act of
maladministration from which he has suffered, armgrspn shall bring the
complaint before the relevant organs.

4) Without prejudice to the provisions of Article 7 rbef, the right to lodge
complaints, as under this criminal or civil proceg over the same case.

5) The Institution shall receive and investigate cak free of any charge.
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23. Lodging Complaints
1) a complaint may be lodged with the Institution bain writing, or in any other
manner.

2) Complaints shall, to the extent possible, be sukchitogether with supporting
evidence.

3) Complaints may be made in Amharic or in the workamgguage of the Region.

24. Investigation
1) The Institution may conduct investigation on thsibaf complaints submitted to
it.
2) The Institution shall have the power to conducestigation on its own initiation,
where it so finds it necessary.
25. Ordering the Production of Evidence
In order to undertake necessary examination witghikasonable time, the Institution may
order that:

1) Those complained against appear for questionatitiey submit their defence;

2) Witnesses appear, and give their testimony;

3) Any person in possession of evidence relevantdac#se, produce same.

26. Remedies

1) The Institution shall make all the effort it cammsmon to settle, a complaint brought
before it amicably.

2) It shall notify, in writing, the findings of its wrestigation and its opinion thereon, to
the superior head of the concerned organ and toaimplainant.

3) The remedy proposed by the Institution, pursuar@ub=-Article (2) of this Article,
shall expressly state that the act or practicerttaeaused the maladministration be
discontinued, or that the directive having causades be rendered inapplicable, and
that the maladministration committed be rectified, that any other appropriate
measure be taken.

4) Complaints submitted to the Institution shall beaaded due response, within a short
period of time.

27. TheRight of Object
1) Any Complainant or accused shall have the riglahject to the appointee or official

next in hierarchy where he is aggrieved by a rempayposed by a subordinate
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appointee, or official of the Institution, withime month from the time he is notified,
in writing, of such proposed remedy.
2) An official who receives an objection, pursuanstd-Article (1) of this Article, may
modify, stay the execution of, reverse or confina temedy having been proposed.
3) A decision rendered by the Chief Ombudsman shdiinad
28. Duty to notify a Fault
Where the Institution, in the process of conductimgestigations, believes that a
crime or an administrative fault has been commjtiédshall have the duty to,
forthwith, notify in writing, immediately to the ocerned organ or official.
29. Overlap of Jurisdiction
1) Where cases falling both under the jurisdiction té Institution and of the
Ethiopian Human Rights Commission materialize, goestion of which of them
would investigate shall be determined upon theitualuconsultation.
2) Failing determination of the matter as under sutieher (1) of this Article, the

organ before which the case is lodged shall unkletttze investigation.

PART FOUR

THE COUNCIL OF OMBUDSMEN AND ADMINISTRATION OF THE STAFF OF
THE INSTITUTION

30. Council of Ombudsmen of the I nstitution

The Council shall have the following powers andekjt

1) To adopt directives and by-laws necessary for thglementation of this
proclamation;

2) To discuss on draft budget of the Institution.

3) To adopt staff regulations in conformity with thasic principles of Federal Civil
Service laws;

4) To appoint department heads;

5) To examine and render a final decision, within arsiperiod of time, on cases,
petitions or complaints submitted to it within shperiod of time in relation to staff
administration;

6) To hear disciplinary cases relating to departmeats.

32. TheRight to Appeal
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1) Any department head of the Institution aggrievedgninistrative decisions rendered by
the Council may appeal to the Speaker of the Hauitden one month from the date such
decision has been made.

2) Decisions rendered pursuant to Sub-Article (Lhef Article shall be final.

33. Utilization of Outside Professionals

The Institution may utilize, for a specific taskdafor a definite duration, outside
professionals necessary for its functions, subjeot making appropriate
remunerations.

34. Observance of Secrecy

Unless ordered by a court or otherwise permittedti®y Chief Ombudsman, any
appointee, or staff, or Professional employed pamsuto Article 33 of this
proclamation shall have the obligation not to disel at all itmes, any secret known
to him in connection with his duty.

35. Immunity

No:

1) Appointee, or

2) Investigator
Of the Institution may be detained or arrested aitlthe permission of the House or
the Chief Ombudsman, respectively, except when ldaungflagrante delicto. For a

serious offence.

PART FIVE
MISCELLANEOUS PROVISIONS
36. Budget
1) The budget of the Institution shall be drawn frdra following sources;
a) Budgetary subsidy to be allocated by the goverrimen
b) Assistance, grant and any other source.

2) From the budget allocated to the Institution an @mbcequivalent to a quarterly
portion of its recurrent budget shall, in advaroe,deposited at the National Bank
of Ethiopia, or at another bank designated by thek and shall be utilized, in
accordance with financial regulations of the goweent for purposes of
implementing the objective of the Institution.

Page 348 of 372



Seleshi Zeyohannes, Constitutional Law |l

37. Books of Accounts
1) The Institution shall keep complete and adeubaoks of accounts.
2) The accounts of the Institution shall &edited annually, by an organ to be
designated by the House.
38. duty to Cooperate
Any person shall provide the necessary &@ssgie, with a view to helping the
Institution exercise its powers and duties.
39. Reporting
1) The Institution shall issue an official repas, may be necessary.
2) The Institution shall exercise transparencydspect of its mode of operation,
including issuance of regular reports.
3) notwithstanding the provisions of Sub —Arti¢® of this Article, the Institution
shall have the duty to exercise caution in respeotatters to be kept secret, with
a view to not endangering national security andl-iseihg or to protecting
individual lives.
40. Non-Answerability for Defamation

1) No complaint lodged pursuant to this proclamatitwallsentail liability for
defamation.

2) No report of the Institution submitted to the Housa& the findings of an
investigation undertaken, nor any other correspoceleof the Institution
relating to its activities shall entail liabilitpf defamation.

41. Penalty

1) Any person how, having received summons from tlséitiition, or been called upon
by it otherwise, does not appear or respond witlgood cause, within the time fixed,
or is not willing to produce a document or to hgaaene examined shall be punishable
with imprisonment from one month to six months athva fine from two hundered to
one thousand Birr or with both.

2) Unless punishable with more severe penalty undermptnal, law, any person who
causes harm to persons who have witnessed beferdnstitution, or to persons
having produced a document before it, or who, withgood case, fails to take
measures within three months from receipt of reporecommendations, and

suggestions of the Institution, or does not stagereasons for such failure, shall be
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punishable with imprisonment from three to five nge@r with a fine from six
thousand to ten thousand Birr or with both;
42. Transitory Provision

Complaints on maladministration that are under stigation by the House prior to
the enactment of this proclamation shall be ingas#id by the Institution.

43. Inapplicable Laws
No law or practice, inconsistent with this procldaima, shall be applicable in respect
of matters provided for in this proclamation.

44. Effective Date
This proclamation shall enter into force as of4fielay of July, 2000.
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Annex 6: Pro. NO. 210/200.

A PROCLAMATION TO PROVIDE FOR THE ESTABLISHMEENT OF THE HUMAN
RIGHTS COMMISSION

WHEREAS, the goal to jointly build one political monunity founded on the rule of law, as
one of the basic objectives of the nations/natitieal and peoples of Ethiopia, is to be
achieved by guaranteeing respect for the fundarhagtds and freedoms of the individual

and of nations/nationalities and peoples;

WHEREAS, the immense sacrifices paid by the peoplethiopia, in the protracted struggle
they waged with a view to bringing about a demacratder and to enhancing their socio-
economic development, calls for paving the way tfog unfettered protection of human

rights;

WHEREAS, the Constitution of the Federal Democr&epublic of Ethiopia guarantees
respect for peoples’ rights and freedoms and pesvitiat Federal and Regional government
organs, at all levels, and their respective officishall have the responsibility and duty to

respect and enforce said rights and freedoms;

WHEREAS, it is found necessary to establish a Humgints Commission, as one of the
organs that play a major role in enforcing suclntsgand freedoms, and to determine its
powers and functions, by law, in conformity witlethrovisions of the Constitution.

NOW, THEREFORE, in accordance with sub-Articles &hd (14) of Article 55 of the
Constitution, of the Federal Democratic RepublicEdhiopia, it is hereby proclaimed as

follows:

PART ONE
GENERAL PROVISION
1. Short Title
This Proclamation may be cited as the “Ethiopiammén rights Commission
Establishment Proclamation No. 210/200.”
2. Definitions
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Unless the context requires otherwise, in this laroation:

1)

2)

3)

4)

5)

6)
7

8)
9)

10)

“Appointee” means the Chief Commissioner for humights, the Deputy Chief
Commissioner or Commissioner heading the Childned women affairs, and
commissioners at the level of branch offices, apigol by the house, in
accordance with this proclamation.
“Staff” includes department heads, professionalsl ather support staff of
Commission;
“Family Member” means a person of relation by cowgganity or affinity, in
accordance with the Civil Code of Ethiopia;
“House” means the house of peoples’ Representatizése Federal Democratic
Republic of Ethiopia;
“Human right” includes fundamental rights and freed recognized under the
Constitution of the Federal Democratic Republid&Etiopia and those enshrined
in the international agreement ratified by the ¢oyn
“Person” means any natural or juridical person;
“Region” means any of those specified under Arti&le(1) of the Constitution of
the Federal Democratic Republic of Ethiopia and, tlee purposes of this
Proclamation, includes the Addis Ababa City Adntisison and the Dire Dawa
Administration;
“Government” means the Federal, or a Regional Gowuent;
“Third party” means a deputy, an association opa-governmental organization
representing an individual or a group;

“Investigator” means a staff assigned, by the C@iemmissioner, to conduct

investigation.

3. Establishment

1) The human Rights Commission of Ethiopia (hereevafeferred to as “the

Commission”) is hereby established as an autononwogan of the Federal
Government having its own juridical personality.

2) The Commission shall be accountable to the House.
4. Scope

1)

This Proclamation shall also apply to violationhofman right committed in any
Region.
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2) Provisions of this proclamation set out in the noéise gender shall also apply to
the feminine gender.
3)
5. Objective

The objective of the Commission shall be to edutiepublic be aware of human

rights see to it that human rights are protecteshected and fully enforced as well as

to have the necessary measure taken where théyume to have been violated.
6. Powersand duties
The Commission shall have the powers and duties to:

1) Ensure that the human rights and freedoms proviolednder the Constitution of
the Federal Democratic Republic of Ethiopia argeeted by all citizens, organs
of state, political organizations and other asdmna as well as by their respective
officials;

2) Ensure that laws, regulations sand directives dsasegovernment decisions and
orders do not contravene the human rights of ciHzguaranteed by the
Constitution;

3) Educate the public, using the mass media and atieans, with a view to
enhancing its tradition of respect for, and demtmdenforcement of, rights upon
acquiring sufficient awareness regarding humansigh

4) Undertake investigation, upon complaint or its awitiation, in respect of human
rights violations;

5) Make recommendations for the revision of existiagd, enactment of new laws,
and formulation of policies.

6) Provide consultancy services on matters of hungis]

7) Forward its opinion on human rights reports to lénsitted to international
organs;

8) Translate into local vernaculars, international hnmghts instruments adopted by
Ethiopia and disperse same;

9) Participate in international human rights meeteapferences or symposia;

10)Own property, enter into contracts, sue and be suisl own name;

11) Perform such other activities as may be neceseattain its objective.

7. Limitation of power
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The commission shall have full powers to receivd awvestigate all complaints on
human rights violations made against any persarg sases brought before the house,
the house of the federation, regional council dotgethe courts of law, at any level.
8. Organization of the commission
The commission shall have;
1) A council of commissioners;
2) (a) a chief commissioner;
(b) a deputy chief commissioner;
(c) a commissioner heading the children and wonfier s
(d) others commissioners and
(e) the necessary staff.
9. Head office
The commission shall have its head office in Addlim|ba and it may have branch
offices at any place as may be determined by thiedo
10. Appointment
1) the chief commissioners, the deputy chief commissioand other commissioner
shall be appointed by the house.
2) the appointment of the chef commissioner, the dephtef commissioner and of
other commissioners shall be made as under thafimify selection procedure;
a) the appointees shall be recruited by a nominatmnmittee to be formed by a
nomination committee to be formed pursuant to kertid hereunder;
b) the nominees shall have to receive the supporttebahirds vote f the members
of the committee;
c) the list of nominees shall be presented to the dyao the speaker, for it to vote
upon;
d) the nominees shall be appointed upon receipt oftipport of a two-thirds vote
of the house.
11. Composition of the nomination committee
The nomination committee shall have the followingmivers;
1) the speaker of the HOUSE..........covviii it e Chairperson
2) the speaker of the House of Federation...................... Merfs)
3) seven members to be elected from among members

of the House the Federation.............cvveeiiiiiiiiiiininns Members
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4) two members of the house to be elected by joint

agreement of opposition parties having seat in the

5) The President of the Federal Supreme Court............. “
6) A representative of the Ethiopian Orthodox Church... “
7) A representative of the Ethiopian Islamic Council.... “
8) A representative of the Ethiopian Evangelical Churc  *
9) A representative of the Ethiopian Catholic Church...... “
12. Criteria for appointment
1) Is loyal to the Constitution of the Federal DemdicrRepublic of Ethiopia;
2) Upholds respect for human rights;
3) Is trained in law or other relevant discipline @shacquired extensive knowledge
through experience;
4) Is reputed for his diligence, honesty and good octid
5) Has noit been convicted for a criminal offence;
6) Is an Ethiopian national;
7) Is of enough good health to assume the post;
8) Is above thirty-five years of age
May be an applointee.
13. Accountability

1) The Chief Commissioner shall be accountable tdthese.

2) The Deputy Chief Commissioner and other Commiss®onshall be
accountable to the Chief commissioner.

14. Term of the Office

1) The term of office of an appointee shall be fivarge

2) Upon expiry of the term of office specified underbsArticle (1) of this
Article, the appointee may be re-appointed.

3) A person discharged form responsibility or remo¥exin office, as under
Article 15, shall not, unless re-appointed, assumeost in legislative,
executive and judicial organs for about six mortieseatfter.

15. Groundsfor Removal of an Appointee
1) An appointee may be removed from office or dischdrom responsibility

upon the following circumstances:
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a. Upon resignation, subject to a three-month priattem notice;

b. Where it is ascertained that he is incapable opgny discharging his
duties, due to illness;

c. Where he is found to have committed an act of hungdns violation;

d. Where he is found to be corrupt or to have comuhittther unlawful
act;

e. Where it is ascertained that he is of manifestrimoetence;

f. Upon termination of his term of office.

2) Within six months of the removal or discharge ofagpointee, as under Sub-
Article (1) of this Article, another appointee dha made to replace him.
16. Procedurefor Removal of an Appointee

1) An appointee shall be removed from office, upon ¢heunds specified
under Article 15(1) (b-e) hereof, subsequent t@sgtigation of the matter by
a special Inquiry Tribunal to be formed pursuanftticle 17.

2) An appointee shall be removed from office, whem lttouse finds that the
recommendation submitted to it, as supported byntlagrity vote of the
Special Inquiry Tribunal, is correct and where fthalds same by a two-
thirds majority vote.

17. Composition of the Special Inquiry Tribunal
The special Inquiry Tribunal shall have the folloggmembers;
1) The Deputy speaker of the House .................c..e...e. Chairpers
2) The deputy Speaker of the house of the Federatembers(s)
3) Three members to be elected by the House............
4) A member f the house to be elected by joint agregme
Of opposition parties having seats in the House “
5) The Vice-President of the Federal Supreme Court....."
18. Prohibition to engage in Other Employment
1) An appointee shall not be allowed to engage irerotfainful, public or
private employment during his term of office.
2) Notwithstanding the provisions of sub-Article (H)tbis Article, the house
may allow otherwise in consideration of the patacyrofession in which

the appointee is required to make contribution.
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PART TWO

POWERS AND DUTIES OF APPOINTEES

19. Powers and Duties of the Chief Commissioner

1) The Chief Commissioner shall be the top executivthe Commission and,

as such, shall exercise the powers and dutieseo€dmmission provided for

herein.

2) Without prejudice to the generality stated unddr-Auticle (1) of this Article,

the Chief Commissioner shall:

a.

j.

Employ and administer the staff, in accordance witiective to be
adopted by the Council of Commissioners.

Prepare and submit to the house, the budget oE€tmemission dealt
upon by the Council of commissioners; and implemgsiine upon
approval;

Transfer a case where he has sufficient groundem frone
investigation section or investigator to anotherinwestigate, himself,
a case of human right violation committed anywhere;

Undertake study of recurrent cases of human rigblatons and
forward together with remedial proposals to thedsou

Give his opinion on reports prepared by the Fedgoalernment in
respect of human rights protection;

Prepare, and submit to the house, draft legislatiorhuman rights;
given his opinion on those prepared otherwise;

Submit a report, to the House, on matters of hurrglrts and on the
activities of the Commission;

Take part in meetings by way of representing them@gsion,
establish working relations with Federal and Reagiogovernment
organs as well as with non-governmental organimratio

Organize, coordinate and follow up branch offices;

Perform such other activities as may be assignéihtdoy the house.

3) The Chief Commissioner may, to the extent necessarythe efficient

performance of the Commission, delegated partyisfpowers and duties,
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other than those specified under sub-Article 2 (f))and (g) of this Article

and Article 35(2), to Commissioners or other oélsiof the Commission.

20. Powers and Duties of the Deputy

Chief Commissioner

The Deputy chief commissioner shall:

1) assist the chief commissioner in planning, orgagzi directing and

coordinating the activities of the head office lnd thief commissioner,

2) undertake the activities of the chief commissioiethe absence of the latter;

3) carry out such other activities as may be assigmediim by the chief

commissioners

21. Powers and duties of the commissioned of Branch Offices

In addition to exercising, within the local juristion of a branch office, the powers

and duties vested in the commission, other thasetlspecified under sub articles

(7)and (9)of article 6 of this proclamation, tharouissioner shall, a the superiors

head of a branch office, have the following poward duties:

1)

2)

3)

4)

5)

6)

To transfer a case form one investigation sectiomwestigator to another or
to conduct investigation himself, where it has adjoause;

To submit, to the Chief Commissioner, a detailgqgbreon matters of human
rights;

To direct and organize the branch office as welidminister its professionals
and support staff, in accordance with directiveiéssbys the commission,

To effect payments in accordance with the budgetcaled to the branch
office;

To establish working relations, as representativéhe branch office, with

Regional government organs and non-governmentanizgtions operating
within the Region;

To perform such other activities as may be assigoedim by the Chief

Commissioner.

Page 358 of 372



Seleshi Zeyohannes, Constitutional Law |l

PART THREE
Rules of procedure of the Commission
22. Theright to Lodge Complaints

1) A complaint may be lodged by a person claiming tha rights are violated or, by
his Spouse, family member, representative or thyrd party.

2) The commission may, in consideration of the grawityfhe human right violation
committed, receive anonymous complaints.

3) Without prejudice to provisions of Article 7 of hproclamation, the right to lodge
complaints, as under this proclamation, shall béaroto the institution of criminal
or civil proceedings over the same case.

4) the Commission shall receive and investigate comiglafree of any charge.

23. Lodging Complaints
1) A complaint may be lodged, with the Commissiorgllgr in witting or in any
other manner.
2) Complaints shall, to the extent possible, be sueohitogether with supporting
evidence.
3) Complaints may be made in Amharic or in the workargguage of a Region.

24. | nvestigation
1) The commission may conduct investigation on thesbaf complaints submitted to
it.
2) The Commission shall have the power to conduct stigation, on its own
initiation, where it so finds necessary.
25. Ordering the Production of Evidence
In order to undertake necessary examination, wehieasonable time, the Commission
may order that:
1) Those complained against appear, for questionirnigad they submit their defence.
2) Witness appear, and give their testimony;
3) Any person in possession of evidence, relevaritéactse, produce same,
26. Remedies
1) The commission shall make all the effort it can swn to settle, amicably, a

complaint brought before it.

Page 359 of 372



Seleshi Zeyohannes, Constitutional Law |l

2) It shall notify, in writing, the findings of its irestigation, and its opinion thereon, to
the superior head of the concerned organ and toaimplainant.

3) The remedy proposed by the Commission, pursuatitiscArticle, shall expressly
state that the act having caused the grievanceidzerdinued, that the directive
having caused the grievance be rendered inappdicabld that the injustice
committed be redressed or that any other apprepmagasure be taken.

4) Complaints submitted to the Commission shall beoaitsd with due response,
within a short period of time.

27. Theright to Object

1) Any complainant or accused shall have the rightlgect to the official, next in
hierarchy, where he is aggrieved by a remedy pegpby a subordinate appointee
or official of the Commission, within on month frothe time he is notified, in
writhing, of such proposed remedy.

2) An appointee or official who receives an objectiparsuant to Sub-Article (1) of
this Article, may modify, stay the execution ofyveese or confirm the remedy
having been proposed.

3) The decision to be rendered by the chief commissishall be final.

28. Duty to notify of Fault

Where the commission, in the process of condudtmvgstigations, believes that a

crime or an administrative fault is committed, ital have the duty to, forth with,

notify in writing immediately to the concerned ongar official.
29. Overlap of Jurisdiction

1) Where cases falling both under the jurisdictiontled Commission and of the
Institution of the Ombudsman materialize, the goesof which of them would
investigate shall be determined upon their mutoabaltation.

2) Failing determination of the matter, as under suticke (1) of this Article, the
organ before which the case is lodged shall unkiettze investigation.

PART FOUR
Administration of the Council of Commissioners and Staff of the Commission
30. Council of the Commissioners

1) Council of the Commissioners (hereinafter refen@a “the Council”) is hereby

established.

2) The Council shall have the following members;
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a. The Chief CommIiSSIONEr.........ccoviiiiiii e, Chairperson
b. The Deputy chief Commissioner................. Deputy Chairsoa
C. Other COMMISSIONEIS ......ccuiiiiieiie e Members

3) The Council shall elect its secretary from amosgnembers.
4) The Council may draw-up its own rules of procedure.
31. Powers and duties of the council
The council shall have the following powers andeiit
1) To adopt shall the following powers and duties: lenpentation of this
proclamation.
2) To discuss on the draft budget of the commission:
3) To adopt staff regulations in conformity with thaskc principles of federal civil
service laws;
4) To appoint department heads of the Commission aattch offices of same;
5) To examine, and decide on, cases, petitions or zontp submitted to it in relation
to staff administration, within short period of &m
6) To appoint heads, at the level of branch officéghe children and women affairs
department;
7) To hear disciplinary cases, relating to departrhesatls.
32. The Right to Appeal
1) Any department head of the Commission aggrievedadbyinistrative decisions
rendered by the Council may appeal to the SpedkitreaHouse within one month
from the date such decision has been made.
2) The decision rendered pursuant to Sub-Article {Ihis Article shall be final.
33. Utilization of Outside Professionals
The Commission may utilize, for a specific task dad a definite duration, outside
professionals necessary for its functions, sultfeataking appropriate remunerations.
34. Observance of Secrecy
Unless ordered by a court or otherwise permittedthey Chief Commissioner, any
appointee or staff of the Commission or any protesd employed pursuant to Article
33 of this Proclamation, shall have the obligation to disclose, at all times, any secret

known to him in connection with his duty.

35. Immunity
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No:

1) Appointee, or

2) Investigator

Of the Commission may be arrested or detained wittiee permission of the House or
the Chief Commissioner, respectively, except whamgbt in Flagrante delicto, for a

serious offence.

PART FIVE
MISCELLANEOUS PROVISIONS
36. Budget
1) The budget of the Commission shall be drawn frbenfollowing sources:
(a) Budgetary subsidy to be allocated by the goverimen
(b) Assistance, grant and any other source.

2) Of the monies obtained from the sources mentiomaterusub-Article (1) of this
Article, an amount equivalent to a quarterly portishall, in advance, be deposited
at the National Bank of Ethiopia, or at anotherkdasignated by the Bank, and
shall be utilized, in accordance with financial ukgions of the government, for
purposes of implementing the objectives of the Casaion.

37. Books of Accounts
1) The Commission shall keep complete and accuraiksbof accounts.
2) The accounts of the Commission shall be auditedualty, by an organ to be
designated by the House.
38. Duty to Cooperate
Any person shall provide the necessary assistamith, a view to helping the
Commission exercise its powers and duties.
39. Reporting

1) The Commission shall issue an official reportyrasy be necessary.

2) The Commission shall exercise transparency in mespleits mode of operation,
including issuance of regular reports.

3) Notwithstanding the provisions of sub-Article ()this Article, the Commission
shall have the duty to exercise caution in respeatatters to be kept secret, with a
view to not endangering national security and welilhg or to protecting individual

lives.
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40. Non-Answerability for Defamation

1) No Complaint lodged pursuant to this proclamatishall, entail liability for
defamation.

2) No report of the Commission submitted to the House,the findings of an
investigation undertaken, nor any other correspooel®f the Commission, relating
to its activities, shall entail liability of defartian.

41. Penalty

1) Any person who, having received summons from then@ission, or been called
upon by it otherwise, does not appear or resporithout good cause, within the
time fixed or is not willing to produce a documentto have same examined, shall
be punishable with imprisonment from one monthixasonths or with a fine from
two hundered to one thousand Birr or with both.

2) Any person who causes harm to witnesses befor&Ctmmission or to persons
having produced a document before it or who, withgand cause, fails to take
measures within three months from receipt of reporecommendations and
suggestions of the Commission or does not statestsons for such failure shall be
punishable with both; unless punishable with maeese penalty under the penal
law.

42. Transitory provisions
Complaints on violation of human rights that areleminvestigation by the House,
prior to the enactment of this proclamation, shalinvestigated by the Commission.
43. Inapplicable Laws
No law or practice, inconsistent with this Proclaima shall be applicable in respect of
matters provided for in this proclamation.
44. Effective Data
This proclamation shall enter into force as of4lelay of July, 2000

Done at Addis Ababa, thid"4day of July, 2000.
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Annex 7: lllustrations of Interpretation

Part: 1. Constitutional Interpretation: Illustrati ons of;

The following examples are just hypothetical andndb want to express a legal opinion of

the author. The examples should just show how blogeamentioned theories and methods of

constitutional interpretation could be used.

12.
13.

14.

15.

16.

lllustrations for literal interpretation or definit ions

The literal interpretation has to be used in cas&re there is no doubt, or where there
is a definition given by law itself. For exampletAr clears, that regulations of the
constitution, which prefer to the male gender ayaadly applicable for the female sex
(this provision refers to the Amharic version oé tGonstitution and not to the English
one). In the same way art. 106 of the Constitutiescribes the use of Amharic Version.
However in cases of unclear Amharic word or rube, aise of the English Expression, of
the English Version could be of advantage. Alsodrtgmt for the understanding of the
new formula of the Ethiopian Constitution is théii¢gon of:

“Nations, Nationalities and Peoples”. Art. 39 Sdbgives a clear definition, what the
Constitution wants to express by these three nstiGNationals, Nationalities and
peoples”.

The interpretation of the constitution is a litecale and bound to the wording of the
constitutional law. It is interesting to see hove tliteral interpretation of the wording
“nations, nationalities and peoples” gets a nevedfion together with the notion “to
respect” in art. 86, which has the following worgtiifTo promote policies of foreign
relations based on the protection of national agtx and respect for the sovereignty of
the country”. The objective of respect must berpteted in a way, by which the cultural,
social and historic identities are improved. TherefFasil Nahum gives the following
example of a purposive interpretation.

“Another political objective laid down is for thegernment to respect the identity of the
Nations, Nationalities and Peoples. Since the cocsbn already in its preamble
presents the Nations, nationalities, and PeoplesEthiopia as the authors and
beneficiaries of the political system that is itistg, government would naturally have to
respect their identity and all the rights flowingprh it. But it is interesting that the
government’s obligation with respect to the NatioNationalities and Peoples is not
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limited to respecting their identify but extendssteengthening the ties of equality, unity,
and fraternity among them. This is not a status-@uented respect of national dandify
intended to hermetically seal and separate one thanmother; rather, it is a respect of
nationality as recognition of their human worth atitereby strengthening their
consciousness and the objective reality of theadn® work together and support one
another as members of a close-knit family, on #dof equality and fraternity.

17.With regard to Art. 8 of the Constitution we havesgecial case of an interpretation
problem, because it seems to be necessary to aspréiamble of the constitution. In
some countries we are normally not allowed, to preamble as a constitutional rule in
the process of interpretation of the constitutioecause the preamble is not legal, but a
political formula.

18.However they are exemptions and in those exempti@san also the use the wordings
of the preamble of a constitution. Sometimes thesttution has two different wordings
for one legal rule:

19. For instance the wording “Law of the Land” (Ye’hagehig) in Art.9. with regard to the
English Version there is no obvious reason, why tthe different notions are used,
therefore both notions have to be interpreted idafhy.

20.1llustrations for the interpretation according to the intention of the lawgiver
(intentional interpretation) or according to the systematic method

21.Art. 11 sub. 1 of the constitution guarantees tagation of state and religion. They are
however some different forms of the separationfosanstance the laicistic separation
(France) or the co-operation (Germany) or the dteatd.imping-Separation in some
other European countries. Literally interpretatafn “Separation of State and Religion”
(Ye’mengistna Ye’haymanot meleyayet) can’t givdeacanswer, what is meant by Art.
11 sub. 1 of the Constitution. Neither the intemdilbinterpretation or the purposive
interpretation gives an important hint by Art. 1dbs 2 which says, that there is no
“established Religion”. In the Ethiopian constituti 1931/55 the Ethiopian Orthodox
Church was such an established church. TherefarelAsub. 1 could mean just to rule
out this form of established religion. We use haeehistoric and comparative method of
systematic interpretation, which is also calledajdehich kind of separation is really
prescribed by the constitution. But Art. 11 Subtels us, that there should be no
interference into state affairs by the religion aedinterference into religion by the state.

This rule together with the regulation of Art. 34bs5 and Art. 78 sub. 5, where religious
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courts are permitted, show that there might be rad kbf co-operative separation
envisaged. Therefore the idea of laicistic-sepamnatnust be refused by using the method
of systematic interpretation. Whether we call thm®del of separation the neutral
separation model or the co-operative model canbeoturther discussed here. Anyway
this means, that the Ethiopian State has a postivieide towards religious marriage or
religious courts in general, provided that the pohaal rule are established by state law.
Neither a literal interpretation nor an intentionaterpretation but a systematic (or
purposive?) discloses the real meaning of the ttatishal provision.

22.lllustrations for a combination of contextual (intentional) and purposive method.

23.Also Art. 12 must be interpreted according to thengples of constitutional
interpretation, because the notion of “transparentthe English Version is open to
different things. The codntext of Art. 122 Sub. Iveg the impression, that the
transparency is demanded to make the administraésponsible and open. However
sub. 2 of this article makes it clear, that alsagbesanctions are possible. On the other
hand Art. 12 sub. 3 gives room to the interpretgtibat the “recall” of the civil service
agent should be only the sanction. A systematermmétation would have to try to link
the notion of “transparent” in Art. 12 together vitther articles, in which this notion is
used.

24.This might be necessary, because the intent detfislator can’t be clearly identified in
using Art. 12 Sub. 2 and 3 of the constitution.ngsonly the interpretation according to
the purpose this article could be understood agsa@siagainst corruption. In such a case
the violation of being transparent would also allpenal sanctions. It is therefore
obvious, that only an interpretation is possiblal gustified, by which all methods
especially the contextual and the purposive metdreccombined (in continental law this
method is called systematic method of interpretatio

25. lllustrations for the importance of the language tobe used

26.Art. 13 sub. 2 needs a specific constitutional riprietation because the guaranties of
human rights in chapter 3 have to be interpretedomformity with those international
conventions or declaration which are mentioned m A3 sub. 2. The first problem
would be whether the Amharic language has to bd as¢he English language, because
art. 5 of the constitution can only be applied witigard to mere Ethiopian enactments.
The international conventions or declarations nogr@d in Art. 13 sub. 2 however are

established in English. Another problem would beexghthe four different categories of
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international guaranties of human rights shouldnberpreted according to the principles
of statutory interpretation or according to thenpiples of constitutional interpretation. It
should be remarked, that we stated above, thatitfezence between the two methods of
interpretation is not anymore so important as sdeeades before.

27. lllustration for Practical harmony (comparative method)

28.Art. 34 protects marriage and family as individuights but also as an constitutional
institution. Therefore within the same article bétEthiopian constitution (Art. 34) there
are two different concepts implanted with regaranarriage and family. A law limiting
divorce or excluding divorce could violate the qudee of the individual right of
marriage, but we supported by the idea of marregan institutional guarantee. Those
tensions within a constitution or even within tleen® constitutional provision could be
interpreted according to the principle of “Pradticancordance” (a case of systematic
method). This means, that both aspects (the ing@idnd the institutional aspect) must
be harmonized and can not be used against each dthe institutional guarantee of
marriage and family is a special safeguard forcthiglren, who naturally should not only
be protected after divorce, but also during theetimf marriage. Here also the
international convention on the protection of creltl to which Ethiopia has agreed, must
be used as an instrument of interpretation. Therpnétation of the protection of family
and marriage in Art. 34 therefore has to take icdasideration the convention on the
protection of children according to Art. 13 sular®l eventually also the other provisions
of the chapter 3 of the Constitution, by which wonee children are protected. Therefore
the systematic interpretation as a combinationhefihtentional and purposive method
lead finally to the exact construction of Art. 34 the constitution. The “Practical
harmonization” is nothing else than an applicatioh the systematic method of
interpretation.

29.lllustration fro purposive method

30.According to Art. 83 a court or an interested paoty dispute has to present the caser to
the council, when a federal or regional law is @imn the counstitution. The meaning of
law in this article was already discussed above dplication of the purposive theory
made it necessary to limit the notion of law toan®ent by parliament or to similar rules
like the regulations. If we compare this notionhwtite notion of law in Art. 9 sub.1 and 2
we realize, that there are all legal enactmentstatutes from parliamtentary enactments

down to local regulations are included. Again fréime purpose of this regulation we
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should draw the conclusion, that no legal formolatshould remain in force, which is
violating the constitution. Do we so violate thénpiple of uniform interpretation of the
same words of the constitution (unity of constanal law)? This principle is valid, but
has to be neglected in those cases and whichtérgiah or purposive systematic theory
demands a different interpretation of identical #rThis is here the case.

31.Art. 9 and Art. 83 have completely different purpss

32.Art. 9 sub 1 and 2 wants to protect the Constitutidrt. 83 has the intention, to protect
the federal or regional parliaments from judicrgkrpretation by the courts and demands
suspension and presentation of the case to he itoficonstitutional inquiry.

33.lllustrations for teleological method (value —orieried)

34.Art. 86 sub. 1 of the Constitution demands respsith regard to equality and
sovereignty of other states and non-interventioth@ir internal affairs. Starting from art.
85 the Constitution contains objective principlEsey are also objective law and all legal
enactments must be in conformity with these divesti The notion “respect” in this
article however needs an interpretation accordinté¢ teleological method. The sub art.
2 speaks of “mutual respect”. This common interesst not be just a commercial,
because the terms: “equality”, “sovereignty” andhmatervention have a value oriented
meaning.

35.Following Art. 86 to 92 are also directives of tlenstitution with regard to the
application (environment, defence and others). &foee the real meaning of these
articles can only be found by using the teleoldgiczlue-oriented method of
interpretation.

36.Conclusion

37.Ethiopia has a very special regulation for the psscof constitutional interpretation,
which leads the case in question from the concejudge to the council of constitutional
Inquiry and possibly to the House of federatione Tdasic principles of constitutional
interpretation however are more or less the sanferasuntries with Civil Law or with
Common Law. With regard to the purposive methodtmrthe teleological method
differences of interpretation might be possible duse the purpose might be a very
specific Ethiopian one or the value, to which tbestitutional norm is oriented, might be
also very specific. With this manual all those mensbof different councils or houses
concerned with constitutional interpretation shouidve an easier access to the

instruments and operations of this special kindntérpretation. The footnotes and the
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annex should give further information, especiatly awyers to follow up the one or the
other issue, which | could only briefly mentiontims manual. Also the information about
special publications on legal and constitutiondlmation should give more information,
if wanted. Finally want to mention that the exansppresented in VIII. (Examples for
constitutional Interpretation in Ethiopia) just tpersonal opinion of the author. At the
end of this manual the author wants to expressope that the information might help all
the concerned personalities to make the Ethiopiay @f constitutional interpretation a
full success in realizing and enforcing the Constin and creating living law.

38. Appendix 1:

39.Table 1: Central Courts & Regional Courts

FEDERAL SUPREME COURT

FEDERAL SUPREME COURT
AS FEDERAL HIGH COURT”

REGIONAL SUPREME COURT

FEDERAL COURT FIRST INSTANCE REGIONAL JURISDICTION

REGIONAL HIGH COURT

FEDERAL HIGH COURT REGIONAL JURISDICTION

JURISDICTION

40.
41.
42. Appeal
43.
44,
45.
46.
47.
48.
49.
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