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Course Introduction

The construction industry is one that has a speolal in our country's (better yet, in
every developing country's) quest for developméie can say that there is no
development sector into which construction does erger. The construction industry
plays a key role in building economic infrastruetlike roads, railways etc; in expanding
social infrastructure like schools, hospitals, etag in expanding factories. As one facet
of improving people's lives is the building and aeation of residences, construction
plays a great role in this regard as well. To bratput fast growth in any economic

sector, a strong and efficient construction induitrcalled for.

In developing countries, the construction sectonegally operates with severe
limitations, and is unable to meet local deman@seal complex activities, agencies and
inputs have to interact before deriving any produmt outputs of this sector. Building
materials and a multitude of things such as, cetdra, equipment, machinery, skills etc
have to be assembled to produce an output. Thues, ctinstruction industry is
characterized by complex relationships betweenowuariparties which call for law.
Construction is a process that consists of thelmglor assembling of infrastructure and
thus involves a certain property on which the camsion is to be undertaken. A
construction project must fit into the legal franmtv governing the property, which
include governmental regulations on the use of gntgp and obligations that are created
in the process of construction. However there arevall coherent and codified laws or
pertinent reading materials, particularly in oumuetry, on the ebullient matter of the

construction law.

Construction is high-risk venture. Each projectimsque and has its own specific design
to be constructed on a particular site within airdief timeframe, cost, materials,

equipment and labor. Successful construction regulawless functioning of the project
stakeholders comprising the client, the design telm construction team, and various

trades, manufacturers, suppliers in a professiandltimely manner. In spite of the client



and the contractor as the contract parties, othejeq players are involved in the
construction process. Due to the different cultureerest and organizational structure of

each of them, some parties represent a risk soorather parties.

The construction process is governed by complicatedtracts involving complex

relationships in several tiers. There are manysrisiolved in construction projects.
These risks could be attributed to a number ofamsswhich include the nature of the
construction process, the complexity and time-comsg design and construction
activities, and the involvement of a multitude ebple from different organizations with
different skills and interests. Hence, a great adadffort is required to co-ordinate the

wide range of activities that are undertaken.

To this end, this teaching material tries to adslrése various issues involved in
construction law. It starts with by introducing tteader to the construction industry that
exists at international as well as at national letteus giving its historical perspective. It,
then, looks at different issues that need to belleanbefore any person can enter into a
construction contract. After familiarizing the reasdvith the meaning, scope, types and
parties of construction contracts, the materialld@ath the ever-evolving construction
law theories including the different internatiorsald national legal regimes as well as
policy considerations that are applicable to camston contracts. Because of the
complex relationship that is created by constructontracts, disputes are bound to arise.
Accordingly, the material finally deals with theffédrent means of dispute settlement in

construction disputes.
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CHAPTER ONE
THE CONSTRUCTION INDUSTRY

Introduction

The Construction Industry can be described asuhea all economic activities related
to civil and building works: their conception, pfang, execution, and maintenance. Such
works normally comprise capital investment in thef of roads, railways, airports, ports
and maritime structures, dams, power generatingjosf irrigation schemes, health
centers and hospitals, educational institutionsretwauses, factories, offices and
residential premises. Construction is widely ackieolged as the most important single
constituent in a developing country’s investmenbgoam. Because of such a high
contribution, the construction industry has a maluence on the economic growth of a

country.

The contribution of the industrial sector to theemll economic development of a
country is significant. One of the main indicatafssocio-economic and technological
development of a country is the level of the pregrecored in this sector. In this respect,
the present industrial development level of Etrapptompared to other developing
countries, is low. Industry plays a leading roletie realization of the Agricultural

Development Lead Industrialization Strategy of tw@muntry. This is because of its
economic and technological contribution in supplyimputs such as raw materials,
machinery, hand tools, spare parts, componentsstremtion materials as well as in
expanding infrastructure and providing materiald #é&chnical services for agriculture,
and other economic sectors. In addition to this, d4bctor has got a decisive role in the
economic development process of the country imgthening linkages, interdependence

and in attaining a balanced regional development

However, in the construction sector, no significantivity is observed other than the
limited research activities on construction matsri&enerally, the major scientific and

technological problems of this sector are low cdpgplow capacity in designing and
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supervising large construction projects, less &tiarto improve and develop indigenous
construction technology and the application of labmtensive construction technique,
inadequate local production of hand tools with ataiele quality, lack of well developed
design standard codes and non-conducive systeolle€tion, and use and dissemination
of information. Therefore, at present, engineerargl consultancy, and technology
transfer and development capabilities that enab& reduction of dependence and

promote self reliance through time are not welhBkshed in the industrial sector .

This chapter is aimed at familiarizing studentshwibhe concept of the construction
industry and that of the construction contractse Titst part of this chapter deals with to
familiarizing students with the meaning and histaribackground of the construction
industry. If them discusses, the different actestithat need to be undertaken before
entering into a construction contract. After thdt focuses on formalities that
professionals in the construction need to full fileefore they deal with construction
contracts. To this end, this chapter looks into tkquirements for licensing and
registration of contractors, architects and civilgieeers. After dealing with these
preliminary issues, the chapter deals with the ntheme of the course: construction

contracts, introducing readers with the meaningsnaghe of The construction contracts.
Unit Objectives:
At the end of this Chapter, students should be t@ble

» Recite the history of the construction industry hoait international and

national leves;

A\

Appreciate the role of the construction industrgl@velopment;

A\

Identify the different activities that need to bedertaken before starting any
construction project;

Realize the need for licensing and registratioregtiirements;

Differentiate the criteria for licensing and regigion of different parties;

Relate construction contracts with ordinary cortsaand

Y V V V

Delineate the scope of construction contracts
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1.1. Historical Background of the Construction Indistry

Before looking into the historical background oé ttonstruction industry, it is necessary
to look at what exactly constitutes the constructiodustry. In trying to define the
construction industry, it may not be easy to corpemith a universal definition. This is
because of the fact that the definitions bestowethé¢ phrase in different societies tend
to contain different aspects pertinent to that etyci Of the definitions given, the
definition given to the phrase by Australian Bureafu Statistics to its construction
industry survey seems appropriate and widely apblec Accordingly, the construction
industry is described as including:

"all units mainly engaged in constructing buildin@scluding the

on-site assembly and erection of prefabricated digs), roads,

railroads, aerodromes, irrigation projects, harbor river works,

gas, sewerage or storm water drains or mains, gttt or other

transmission lines or towers, pipelines, oil refies or other

specified civil engineering projects. In generalpites mainly

engaged in the repair of buildings or other struet are also

included.... as are those engaged in the alteratiorenovation of

buildings, preparation of mine sites, demolitionexcavation.

Construction has been an aspect of life since éginbing of human existence. The first
buildings were huts and shelters constructed by lbawith simple tools. As cities grew
during the Bronze Age, a class of professionaltsnaén like bricklayers and carpenters
appeared. Occasionally, slaves were used for aatitn work. In the 19th century,
steam-powered machinery appeared, and later oeldesl electric powered vehicles
such as cranes, excavators and bulldozers. Traditapnstruction, might be considered
as having properly, commenced between 4000 and ZDGn Ancient Egypt and
Mesopotamia when humans started to abandon a noreaditence, that caused a the
construction of shelter. The construction of Pym@srin Egypt (2700-2500 BC) might be

considered the first instance of large structur@stwmiction. Other ancient historic

Pageb of 129



constructions include the Parthenon by Iktinos inciant Greece (447-438 BC), the
Apian Way by Roman engineers (312 BC), and the {Gh&dl of China by General Ming
T'ien under orders from Ch'in Emperor Shih Huang(di 220 BC). Similarly, the
Romans developed civil structures throughout thaipire including aqueducts, insulae,

harbors, bridges, dams and roads.

Population growth and urbanization led to an insirega need for shelter developments,
and focused attention on the importance of localdimg materials and techniques.
Accordingly, the construction industry in many gaot the world started to grow with an
increasing demandin line with this, construction companies are grayat a fast pace

all over the world. With this growth of the consttion industry and subsequent growth
of construction companies, contractual relationshigelated to construction are
increasing. Thus, there is a dire need for a cohexed efficient law to deal with such

contractual relationships.

Coming to our country, the growth and increasinmded for the construction industry
has followed a similar pattern as observed in ttend of the world. Currently,
construction is one of the sectors leading the wawards modernization and
industrialization in Ethiopia. The construction weadn Ethiopia, generally in the world,
contributes to the realization of about fifty pertef the total capital. Being the second
largest employer in the country, it's also an eedor technology, innovation and overall

development.

In the past history of Ethiopia, the constructiomustry was not considered as an
independent sector of the national economy. It vedlser considered as incapable of
generating national wealth. As a result, no comgmelve strategy for its development

was considered. This, in turn, has led to the umnalds features of the current

! “Civil Engineering" [Available Online], availabket www.Wikipedia.org
2 Building Materials and Construction Technologyin®tated UN Habitat Bibliography
® Ethiopian Roads Authority, Ethiopia: Domestic Gwaction Industry Study, 2000
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construction sector. These features include lackexr developmental objectives for the
industry; inadequate co-ordination of planning lestw the industry and infrastructure
programs in the various sectors of the economy hdapendence on foreign resources
such as materials, equipment and expertise repeggen of the role players in the
construction sector by inadequate and ineffectirgamizations inadequate numbers of
suitably qualified and experienced personnel at lallels that include engineers,
technicians, mechanics, operators and foremen, gtadequate relevant local
construction regulations and standards, and inadeqronsideration given to the use of

local resources (including community participatiniabor-based works).

Ethiopia witnessed a decline in the performancealofost all sectors of the economy
during the various periods of government prior 891 The post-world war period in

Ethiopia registered significant changes from timeetiof Emperor Haile Selasie (1941-
1974) to that of the Derg (1974-1991) culminatinghie events of 1991 which resulted in
the formation of the Transitional Government of iBtha (hereinafter TGE). Even

though various market based economic reforms haen bntroduced to the various
industries of the country, including the constroitindustry, since the downfall of the
Derg regime in 1992, the domestic construction stiguhas still faced several hindering

factors in its development.

In the New Economic Policy statement issued in 1992 TGE made clear its intention
to transform the stagnant command economy inheffitech its predecessors into a
functioning market-based economy. This transforomais sought to be achieved through
an Agricultural Development Led-Industrializatiohefeinafter ADLI) strategy for the
country which is supported by similar strategieseuucation, health and transport
sectors. However, even if the country is well enddwith natural resources with 60% of
its total land area estimated to be potentiallpkats road density is amongst the lowest

in Africa nations and other developing countriegttRermore, the existing road network

* Ibid
> Ibid
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has deteriorated to the extent that only elevertgmerof paved roads and nineteen
percent of gravel roads are in good condition, mgkt the worst in comparison with
other developing countries. It is evident from td@ve that the success of the ADLI
strategy and the consequent economic recovery evelapment of the country is highly

dependent on the restoration of the country’s infidstructure

With the above considerations in mind, the consimacindustry is being given special
focus in the policies of the country. The constrcindustry is one of the three sectors
of the economy identified by the Ethiopia Governifen special consideration to foster
the country’s economic development. However, tlemegal state of the domestic
construction industry in Ethiopia is still characted by inadequate capital base, old and
limited numbers of equipment, low levels of equiptn@vailability and utilization,
deficiencies in technical, managerial, financiald aentrepreneurial skills, limited
experience and participation of the private sedtoronstruction and consultation works,
and insufficient and ineffective use of labor-basedd construction and maintenance

technology’

The construction industry in Ethiopia is a sectmttopens the door for the growth of
many additional industries. Building works requitigh input. For instance, they require
different metal products, clay works, and cement e@ment products, etc. As such, the
growth of these industries will surely follow theowth of the construction industry.

Similarly, when the construction and renovationhofusing increase, the demand for
household furniture increased; thereby, indireatfyening the door for the growth of the
furniture industry. All in all, the constructiondastry is a sector that can entertain big
micro companies, that is widely labor based. Adlgh being taken into consideration, the
industry policy of the Federal Democratic Republicthiopia has sought to pay special

attention to the construction industry of the cowfit

® Ibid
” Industry Policy of the Federal Democratic Repeibfi Ethiopia
8 .

Ibid
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1.2 Meaning and Scope of Construction Law

Coming up with a precise definition of a constranticontract is a rather difficult task.
However, different authors have tried to formulateniversally accepted definition of
construction contracts. Generally speaking, a coasbn contract is one type of ordinary
contracts; its only different from ordinary contisn that it deals with the construction
of various infrastructure. A major distinguishingature between construction contracts
and ordinary contracts is that the latter is briteaffecting only two parties, whereas the

former involves more than two parties.

The different definitions given by the differenttlaors are considerably similar. For
instance, Hudson defines a construction contratamsgreement under which a person,
called variously the builder or contractor, undeesafor reward to carry out for another
person, variously referred to as the building owofeemployer, works of a building or
civil engineering character.'Similarly, Keating defines a construction contrast"any
contract where one person agrees for valuable deration to carry out building or

engineering works for anothef>"

According to the General Conditions of the Contrfmet Construction, a construction
contract represents:
The entire and integrated agreement between thé&esahereto and
supersedes prior negotiations, representations gneements, either
written or oral. The contract may be amended or ified only by
modification. The contract documents shall not bestrued to create
a contractual relationship of any kind (1) betweée architect and
contractor, (2) between the owner and sub-contmaoto(3) between
any persons or entities other than the owner andtreator. The
architect shall, however, be entitled to performarand enforcement

® Hudson

10 Keating
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of obligations under the contract intended to fié&ié performance of

the architect's dutiet:

Article 2610 of the Civil Code of Ethiopia definasconstruction contract as "a contract
of work and labor is a contract whereby one a pany contractor, undertakes to produce
a given result, under his own responsibility, imsideration of a remuneration that the

other party, the client, undertakes to pay hif."

Article 2876 goes further to elaborate that a @mitrwhereby one of the parties
undertakes to deliver to the other party a houdkat @r another building which does not

yet exist, is a contract of work and labor relatingmmovable'?

From this, it can be understood that a construatmmiract, wether in our country or in
any other country, covers the relationship betwdes parties to the contract. It,
therefore, stipulates the rights and obligationea@th party and addresses the issue of

remuneration and payment that is rightfully due fmarty.
1.3 Pre-Contract Preparatory Works

Before a person (be it physical or legal) sign®astruction contract, there are certain
pre-contract preparatory works that need to be makien. These pre-contract
preparatory works include soil tests, site survegsuring of building permits as well as
consideration of various rights of different pasti&oil tests and site surveys are needed
before a person can plan a suitable design for cthrestruction he/she intends to
undertake. In addition to these, it is necessaget a building permit from an authorized
organ of the government of the country where thastraction takes place, before

starting any type of construction whatsoever. Meegpa person needs to consider the

11 General Conditions for the Contract of Constiutti
12 Article, 2610, Civil Code
13 Article 2876, Civil Code
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various rights of different parties so that the stanction he/she considers to undertake

will, in no way, infringe upon other's rights.

Soil testing is usually required for securing oflthag permits. While conducting soll

tests, the soil engineers conduct a thorough imesin into the soil’s interaction with

the construction that is sought to take place. t&ails will help to identify and clean up
contaminated areas within the proposed construdit@prior to the construction. The
soil engineers investigate the site for the cowsion, analyze the site as well as the
subsurface conditions and make recommendation&ddk to take place. Once the soil
testing is successfully undertaken, the builder @soan to request a building permit from
the authorized agency of the area (country) whenghich the construction takes place.
A building permit is a document you receive fronoeal building department actually

allowing persons to do the construction they seekindertake. In order to secure a
building permit, a builder is expected to submarnd, sign-offs from the architect and
engineer, and soil reports showing the conditiothefconstruction site. In our country, a
builder wishing to undertake a construction in gaie sub-city has to secure a building

permit from the sub-city administration where tloastruction work is to be undertaken.

Once a builder secures a building permit for thestmiction, he/she wishes to undertake,
he/she proceeds to have the construction site pedvelhe American Congress on
Surveying and Mapping defines surveying as

the science and art of making all essential measerdgs to determine

the relative position of points and/or physical andltural details

above, on, or beneath the surface of the earth,tardepict them in a

usable form, or to establish the position of poantsl/or details:*

Land surveying includes the study and inspectiofegél instruments and data analysis
in support of planning, designing and establishofg property. Accordingly, land

surveying includes services such as mapping andstmmion layout surveys.

14" American Congress on Surveying and Mapping
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Construction layout surveys refer to the processstéblishing and marking the position

and detailed layout of the new structures of bagdtonstructions.

1.4. Licensing and Registration of Contractors, Arbitects and Civil Engineering

Consults

Before contractors, architects and engineers uaki2r@ny construction work, they need
to be licensed and registered. The requirementidemsing and registration may vary
from country to country or from one legal systenthe other. In this section, we will

look at the requirements for licensing and regigireof the above mentioned individuals

in the context of The Ethiopian laws.

The present rationale for licensing of contraciar&thiopia is to ensure that applicants
for a project have the necessary capacity and déapalor contracts works in other
countries and for multilateral donor projects, tmeguirement is met through the
prequalification process for each tender. This ireguinformation on the current status
and past performances of the contractor. The cumpeocedure of registration and
issuance of graded licenses rely on ownershiplefaat equipment and number of staff.
These criteria for licensing and registration mlagither to past performance nor to the
contractor’s (architect's, engineer's or consukaability to lease or hire equipment; thus
making it difficult for contractors, with sound tedcal and financial performance in

other fields, to enter new markets.

1.4.1 Contractors

All contractors desiring to carry out constructorks are required to register with the
Ministry of Works and Urban Development (hereinafteferred to as MoWUD) in

accordance with the Guidelines for the RegistrabbrConstruction Professionals and
Contractors (hereinafter referred to as the Guiesli. According to Part 3 of the
guidelines, all contractors registering under toidelines are required to register first

with the Ministry of Trade in accordance with themmercial Code of Ethiopia and
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related directives of the MoWURB. It is after securing a registration certificaterfr the
Ministry of Trade that an application for regisioat with the MoWUD can be
entertained. Accordingly, every contractor hasubnsit a photocopy of such a certificate

to the MoWUD before being licensed as a contractor.

Every contractor has the option of submitting arpligption for registration as a
contractor in any one of the following categories:
1) General Contractors: These are contractors who are qualified to undertak
variety of construction works such as buildinggds, railways, bridges, etc.
2) Building Contractors: These are contractors who are qualified to unkerta
building construction and related works.
3) Road Contractors: These are contractors who are qualified to unHerta
construction of roads and other related civil ergiing works.
4) Specialized Contractors: These are contractors who are qualified to unkerta
construction activities in specialized trades sastelectro mechanical installation
works, painting and decorations, sanitary instalfatworks, wood and metal

works and landscaping and other related activifies.

The criteria for registration of a contractor inyaof the categories listed above differ
based on the grade to which the contractor is applylhere are 10 grades which are
categorized accordingly based on the constructimt af the project That the contractor
is seeking to undertake. General Contractors, Bugl€ontractors and Road Contractors

can register in the ten grades based on the fallpwriteria.

Grade 1 - Construction cost of Birr above 20,000,00
Grade 2 - Construction Cost of Birr up to 20,000,00
Grade 3 - Construction cost of Birr up to 15,000,00

Article 3.1, Guidelines for the Registration of Gtmiction Professionals and
Contractors (hereinafter Guidelines)
'® |bid
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Grade 4 - Construction cost of Birr up to 10,000,00
Grade 5 - Construction cost of Birr up to 5,000,000
Grade 6 - Construction cost of Birr up to 2,500,000
Grade 7 - Construction cost of Birr up to 1,000,000
Grade 8 - Construction cost of Birr up to 500,000

Grade 9 - Construction cost of Birr up to 250,000

Grade 10 - Construction cost of Birr up to 100,000

As far as Specialized Contractors are concerneg, ¢an register in the ten grades based
on the cost of the construction or installatiorthef specialized trades.

Grade 5 - Construction (Installation) cost of Riprto 5,000,000

Grade 6 - Construction (Installation) cost of Riprto 2,500,000

Grade 7 - Construction (Installation) cost of Riprto 1,000,000

Grade 8 - Construction (Installation) cost of Riprto 500,000

Grade 9 - Construction (Installation) cost of Riprto 250,000

Grade 10 - Construction (Installation) cost of Riprto 100,008

Once a contractor who wishes to register in artheften grades fulfills the criteria of the
cost required, he/she has to have certain experiand qualification as well as staff
requirements that he/she needs to fulfill. Whilgistered a contractor is used , the work
permit license under the name of the Technical Mandéthe names of both the owner
and the Technical Manager will be listed on thentdation to be issued). For all
categories of contractors, Grades 1 and 2, thergkeaetechnical manager should be a
registered as Professional Engineer IV; for GraBlesnd 4, the general or technical
manager has to be a registered as Associate Endwvies a Professional Engineer I,
for Grade 5, the general or technical manager baet a registered as Professional
Engineer or Associate Engineer lll; for Grade Gshe shall be a registered as Associate
Engineer or Professional Engineer I; for Gradesnd 8, he/she shall be a registered

Engineering Aid or Construction Superintendent wiighteen years of relevant

7 Ibid
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experience; and for Grades 9 and 10, the appleamteither be a Graduate Engineering
Aide with four years of construction experienceadéraduate Associate Engineer with at
least two years of construction experience or aensgn able to read, understand and
interpret blue prints with at least seven yearspiactical experience in construction

works®

After fulfilling the experience and qualificatioequirements, a contractor has to fulfill
staff requirement before he/she can be registeses @ntractor. The staff requirements
vary from grade to grade and sometimes from cayedor category. The staff

requirements for the different categories of castties of different grades can be seen

from the following chart?

General Contractors, Grades 1 and 2 — two ProfegisiEngineers IV or above
One Associate Engineer IV or above
One Associate Engineer Il or above
One Engineering Aide Il or above

Two Engineering Aides Il or above

General Contractors, Grades 3 and 4 - One Profesdtngineer Il or above
One Associate Engineer Il or above
One Associate Engineer Il or above
One Engineering Aide Il or above

One Engineering Aides | or above

General Contractors, Grade 5 - One ProfessionahEagll or above
One Associate Engineer Il or above

One Associate Engineer | or above

18 Article 3.2, Guidelines
19 Ibid (However, for Building Contractors from Gesl1 up to 4, the Professional

Engineers can be substituted by Professional Ascts}
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Two Engineering Aides | or above

Building and Road Contractors, Grades 1 and 2 - @noéssional Engineer IV or above
Two Associate Engineers IV or above

Three Engineering Aides Il or above

Building and Road Contractors, Grades 3 and 4 - @néessional Engineer Il or above
One Associate Engineer Il or above
One Engineering Aide Il or above

One Engineering Aide | or above

Building and Road Contractors, Grade 5 - One Asgedtngineer Il or above

One Engineering Aide | or above

General, Building and Road Contractors, Grade 6e Sssociate Engineer Il or above
One Graduate Engineering Aide or

above

General, Building and Road Contractors, Grade rie BEngineering Aide | or above
One Graduate Engineering Aide or

above

General, Building and Road Contractors, Grade 8e Bngineering Aide | or above

Once a contractor fulfills the above mentioned nements and pays the registration fee
set by the Guidelines, he/she is expected to submatord of past performances and an
audited statement of accounts along with the numbgre and capacity of the
equipments he/she intends to use. There are vagiQuipment requirements set by the
Guidelines for the registration of different catege of contractors in different grades.
Categories and grades to which a contractor isstesgid may be varied, upon the

application of the contractor, by decision of thegRtration Committee after having
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examined the financial, experience and staff anberotresources or quality of
performance of the contractor. This decision of @menmittee, however, is subject to the
approval of the Minister of Works and Urban Devetemt®® Contractors may apply for
grade and category change only once in a fiscal yesvided that they are able to meet
fully all the requirements set by the Guidelines.

Once a contractor is registered as such, the ratist shall be valid for a period of one

calendar year beginning form the year of such teggien. At the end of the one year’s

period, each contractor is expected to be renewedyecalendar year thereafter. The
renewal of registration is only be effected onlyerfthe person seeking the renewal
complies with the requirement of registration setif by the Guidelines. If the renewal

year has lapsed, the contractor has the optioraahf the registration renewed within

three years of the expiry date upon payment ofattnears plus a fifty percent of the

renewal fee for the period within which the regtitn has not been renewed. Any
registration that is not renewed within three ye#dris expiry date shall be deemed to be
cancelled automaticalf.

1.4.2 Architects and Engineers

Architects and engineers may be registered as gwioieal architects and engineers,
graduate architects and associate engineers, engigeides and associate engineering
aides after having fulfilled the registration remments set forth in Part Il of the

Guidelines. Moreover, the applicants must alsadlfu#gistration fees specified under the

Guidelines.

For registration as professional architects andneregs, applicants must hold at least a
B.Sc degree or the equivalent in architecture gireering from a recognized university

or a similar institution. The applicant must aladbmit satisfactory evidence of at least

20 Article 3.5, Guidelines

21 Article 1.9, Guidelines
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four years of relevant and progressive design apersision experience acquired after
graduation. Moreover, the applicant may be engaigedhe preparation of design
documents and in the supervision of constructiorke/for projects sponsored by his/her
employer. For registration as graduate architetsemgineers, the applicants must hold
at least a B.Sc degree or the equivalent in arctioite or engineering from a recognized
University or a similar institution. The applicantust also have up to four years of
relevant experience in the field for which he/sheapplying. Moreover, the applicant
may be engaged in the preparation of design doctsm&md in the supervision of

construction works for projects sponsored by hisémeployer’?

For registration as associate engineers, the appéicmust hold a diploma or the
equivalent in an approved course in constructimmfra recognized university, or a
similar institution. The applicant must also subsatisfactory evidence of at least six
years of relevant experience acquired after gramluah construction or supervision
works of projects. Moreover, the applicant may begaged in construction
superintendence or supervision for projects spauksby his/her employer. Similarly, for
registration as Graduate Associate Engineers, pipdicants must hold a diploma in
building engineering or the equivalent in an appwb\course in construction from a
recognized university, or a similar institution.erapplicant must also submit satisfactory
evidence of at least six years of relevant expegem the fields of construction or
supervision works of all projects. Moreover, theplagant may be engaged, either on

part-time bases or full time, in construction oojpct supervisio®

For registration as engineering aide, an appliocangt hold a technical school certificate
or the equivalent from a recognized university,aosimilar institution. The applicant
must also submit satisfactory evidence of at Isasyear’s of relevant experience in the
fields of construction acquired after obtaining fsucertificate or the equivalent

qualification. Moreover, the applicant may be ereghgn drafting and in surveying

22 part Il, Articles 1 and 2, Guidelines
23 Articles 3 and 4, Ibid
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works. Similarly, for registration as associateieagring aide, the applicants must hold a
technical school certificate or the equivalentrnag@proved course in construction from a
recognized university or a similar institution. Tapplicant may also be engaged, either

part time or full time bases, in drafting and siying works of project§?
1.4.3. Consulting Offices

Applicants may also submit applications for regisig as consulting offices under
consulting architects and engineers, consultingigects, general consulting engineers,
or specialized consulting engineers. Consultantgstering in office for consulting
architects and engineers may participate in thpgvegion of total design documents for
building and civil projects befitting their categgs. Those consultants registered in the
Office for Consulting Architects may participatetive preparation and design of building
projects befitting their categories. Those considtaegistered in the Office for General
Consulting Engineers may participate in the prejpameof all engineering design works
befitting their category. On the other hand, amtlans for registration in the Office of
Specialized Consulting Engineers may be submittettheé specific fields of engineering
like structural, road, sanitary and mechanicalpfiational, electrical, quantity surveying,
and surveying. Consultants registered in any of éheve specialized fields may

participate in the preparation of design projeetfitting their categorie$’

All applicants wishing to register in any of thensalting offices have to submit
satisfactory evidence that the owffesr manager at the consulting office being applied

for is a registered practicing architect or engifiealong with satisfactory evidence that

24 Articles 5 and 6, Ibid

2 Part IV, Article 1, Guidelines

6 Note that the owner him/herself may be the manage
27 Practicing architects and engineers are thoséicapfs who have satisfactory and
progressive evidence in design and supervision dlation to their educational

background as well as 8 years of work experienbe éxperience required may be
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the firm or organization has the finance, equipmemd office and office facilities
required for the consulting office applied for. Mower, the applying offices are required
to submit satisfactory evidence showing that then for organization has the minimum
number of registered staff set out by the Guidsliag well as a certificate of registration
from the Ministry of Domestic Trade in accordancéghwthe Commercial Code of
Ethiopia.”®

Summary

Construction has a history that is as old as huaxastence. In our country, as well as
elsewhere in the world, the construction indussrpme that has significant contribution
to the development of the economy of a countrys Bin industry that is growing at the
fastest rate with increasing demands. With its lughtribution to the economic sector of
Ethiopia, the construction industry is one thatagd due emphasis by the Industry Policy
of the country. Thus, the construction industryie that needs to be regulated by the
proper legal regimes requiring ‘Construction LavC€onstruction law governs the
relationship of persons with regards to constructiontracts. Construction contracts are
types of ordinary contracts that deal with the ¢wwsion of various types of

infrastructure.

A person who wishes to undertake a certain construevork must necessarily sign a
construction contract. However, construction carirare not the only things one needs
to worry about. There are certain pre-contract arafory works that need to be

undertaken before the construction work can agtua#l undertaken. The pre-contract

reduced if the applicant holds higher qualificaidhan a B.Sc). In addition applicants
are required to register with the Ministry of Dorieslrade in accordance with the
Commercial Code. They must also show satisfacteigeace that they have a working
place and the necessary equipments and faciliegdrforming in the services that they
are applying for.

8 Part IV, Article 3, Guidelines
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preparatory works include soil tests, quantity seysy securing of a building permit and
consideration of the rights of others. In additionall these, the parties that enter into
construction contract with a person wishing to haveertain infrastructure built (the

employer), for example, an architect, a contracsub-contractors, engineers and
consulting offices need to get licensed and reggdgtaccording to the laws of the country
in which they are operating. In Ethiopia, thougkr¢his no formal law that governs the
licensing and registration of these professiorthkse is a guideline set by the Ministry of
Works and Urban Development on issuing licenses ragistering the professionals.

This, in a way, is in contradiction to the importarbestowed upon the industry by the
country Industry Policy. There have to be appliedbivs to govern this sector economic
sector. Currently, there is a move by the governnerenact a Construction Law that
covers this and many other issues that relategt@dhstruction industry. Though this law
is at the draft stage and is currently being disedsby the House of Peoples’

Representatives, hopefully

Review Questions

1. What are the requirements for registration of awtors according to the
Commercial Code of Ethiopia?

2. In the registration requirements for the differemfessionals involved, relevant
experience in the field of construction and otheated works is stated as one
requirement. What does relevant experience petaimean?

3. What does the phrase "befitting their category'tgerto in the registration of
consulting offices?

4. What is the importance of undertaking pre-contpaeparatory works?
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CHAPTER TWO
FORMATION OF CONSTRUCTION CONTRACTS

Introduction

The construction industry is regulated by varicegidlative enactments that are enacted
from time to time. This is essential in light oktfact that the industry is so dynamic, that
the system has to cope up with it. Basically, tbastruction industry is treated in two
different domains: The&€ivil Construction Laws, and theGovernment Construction

Laws.

The division is simply based on the employer or esmwho seeks the building project is
to be completed. The former refers to when a peivatlividual or company employer
enters into a contract with a contractor. The fatiers to the government department, as
an employer wants to have the construction cawigdon behalf of the government for
the public interest. Thus, whether the constructicontract involves a private
civil/business-to-business engagement or a goveartitoebusiness engenders a separate
set of rights and obligations in the constructiomtcact. Hence, we shall firs deal firstly
with the formation of the civil construction contta and, them with the formation

processes used for the government constructiomamist

One area of concern for the employer regardingnstooction contract is how to finance
his/ herlits project. The followings are the magbrways in which construction project
can be financed,;

1. Self-financing through the owner’s own resources;

2. Borrowing from a lending agency and

3) Financing through involvement of the paland /or the constructor of the project.

Such public/ private partnership contracts are maBuild-Operate-Transfer (BOT)
agreement, and Build-Own-Operate-Transfer (BOOTeament. Other fairly known
models include Build-Lease-Transfer (BLT), Rehahig-Operate-Transfer (ROT),
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Lease-Rehabilitate-Operate (LRO), etc.

These situations require three elements. Firsgasilile and viable project is required.
Second, there must be a willing government to germoncession agreement which
empowers a concessionaire (grantee) the rightéoatg and benefit from the constructed
project by that concession. Finally, there mustiureling agencies who are willing to
take the financial risk of undertaking the proj&ah the expiry of the concession period,
the project reverts to the authorities which grdrtee concession.

Such arrangements involve the grant of a conces@ometimes authorization or
licensing) by a properly empowered governmentahauty (the grantor) to a special
purpose company (the concessionaire). Under theession, the concessionaire would
agree to finance, build, and control and operdaiity for a limited timé® after which

responsibility for the facility is transferred toet government, usually free of charge.

Unit Objectives:

At the end of this Chapter, students should:
> Be able to understand the basic principles undeglyiwork on Goods
Contracts and Construction Contracts,
» Understand the differences between Government reanisin contracts and
civil construction contracts, in the process oftcact formation.
> Be able to efficiently manage the various contdamxtuments, and
» specifically determine the respective rights antigations of the parties in

the construction contracts and Works on Goods.

29 Art.3227 of the Civil Code puts the ceiling Bixty years. Otherwise it is up to the governmehtaly

and the concessionaire to fix by way of negotiatiom concession period in the absence of whichbeill

years.
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2.1 Work on Good<° and Construction Contracts

To understand the distinguishing features of wanksgoods and construction contracts,

it is better to look at Finsen’s statements. Hekads worth reproducing hefé:

The conventional building contract, in which thentractor undertakes to supply all the
labour and materials and to erect and completelihidding is a contract for the letting
and hiring of work4ocatio conductio operisand is one of the species of entire contract,
also known as synallagmatic, reciprocal or bilatecantracts, i.e., one in which each
party undertakes obligations towards the other, amither is entitled to enforce the
contract unless he has performed or is preparegadorm his own obligations. Such
performance may be simultaneous or sequential,oree after the other. A contract of
sale is a typical contract in which the parties feem simultaneously, while a building
contract is a typical example of one in which oaety performs his complete obligation
before the other is requiredtot perform his side¢haf bargain- the contractor builds, and

once the work is complete, the employer is obltgguhy for it

Thus, a contractor who claims payment before hechawpleted the work in all respects
may find his claim is countered by the doctrineeg€eptio non adimpleti contractua
response that, in effect, says ‘regardless whaay eventually be obliged to pay you, |

am not obliged to pay you one cent until you hanistied your work’.

30 The Authors are not comfortable with the headisgntract of work and labor’ given to the legal

situation that is treated under the provisions. sThue prefer to give it the naming the Europearalleg

scholars use for the same legal situations.

31 Eyvind FinsenThe Building Contract: A commentary on the JBCCe&gnents2nd ed, (Juta and

Co Ltd: Cape Town, 2005), p. 16 (Hereinafter ‘Fmike

32 Finsen says, “This is the common-law positionalhis invariably modified contractually”, and that

unless the parties have agreed to vary the comawnthe contractor has to perform entirely befoee h

becomes entitled to payment by the employer.
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According to Finseri® in locatio conduction operjghelocator- the person who does the
work- is an independent contractor and not an eyeglaf theconductor the person for
whom he performs the work- and he is free to perfdrin his own manner and time,
provided that he completes it by the agreed time.idifree to carry out his work in
whatever manner he chooses in order to fulfill $ide of the bargain. He can work
whatever hours he likes can and employ whomsoexavibhes. He can, if it suits him,
perform the work at very slow pace for the firstfltd the contract period and then put
on a great spurt of speed to finish the work witthe agreed time. Unless there are
specific conditions to the contrary contained ie tgreement, the employer cannot
complain if the builder does any of these things ¢hly concern should be that he gets
the building properly constructed with sound matsrinot later than the end of the
agreed contract period.

The locator accepts the risk of loss or damagehéowork until it is completed and
delivered to the conductor. He is delictually labr any loss or injury to third parties
that may be caused by his execution of the workee donductoris not normally
vicariously liable for any damage that tleeator may cause to such a third party. The
locator may employ workmen to assist him in carrying oist ¢ontractual obligations,
and he may subcontract portions of the work to satsactors with or, at times, without
the authorization of the employer. Therefore, ia #bsence of special agreement, he is
not entitled to any payment until he has compldtesl work and delivered it to the
conductor

Work-on-Goods may generally be referred to as tmtract of work that results in a new
chattel or goods and works of repair on an existingttels or goods, with the necessary
materials or parts thereof supplied by the worknoenthe client or jointly by the
workmen and the client. On the other hand, fronhg@es a very rudimentary definition,
a construction contract is meant that contractliersupply of materials or the carrying
out of work or any combination of the two, upon thed of another and which will
become fixed to and part of that land.

3 BID
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What makes, among other things, the formation dbudding or civil engineering
construction contracts is that while it is and Hmen possible to depict what the
employer, builder, client, or owner wants in higf ltonstruction project through ‘plan,
scheme or other documerifssuch as drawings, bill quantities, schedule asatlesigns
(structural, architectural, electrical, sanitaryc)eit has been difficult in the effort of
bringing the parties’ mind to meet, where numerquans and specifications are
involved. In the nature of things, these authomniad is impossible to draft a building
contract with its numerous plans and specificatioviich will be mathematically exact.
This is why the Civil Code provides two types ofdeptions in which the work to be

done. It may have sufficient description or gendescription. Art. 3206 provides thus:

Art. 3021. — Work to be done. — 1. Sufficient dpson
(1) The work to be done may be described by mehms pban, scheme or other
document.
(2) The contractor shall in such case comply whle indications given in such
documents.

Art. 3022. — 2. General description
(1) Where the work to be done has been describadyeneral manner, the contract
shall be construed in a restrictive manner as regathe importance of such work.
(2) Prior to undertaking a work, the contractor dhawhenever this appears

reasonable, satisfy himself that the client agiteetie work to be undertaken.

On top of this, one needs to keep in mind all theclamations, regulations, directives
that may be issued both at the Federal and Stgigld®or levels and that can directly
have an impact on the negotiating balance of theracting parties. What makes this
proclamations, regulations, and directives morgpsliy is that they are not only scattered

in many pieces of legislative enactments, but they also to be comprehend difficult

34 Art. 3021 of the Ethiopian Civil Code (ECC)
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time 3°

Moreover writer correctly depicted it:

“Construction Contract documents often consist ohdreds, if not thousands, of pages
of General and Special Conditions and addenda twsehconditions that eliminate,

change, or add important language. Government arakggovernment agency rules and
regulations are incorporated into the contracts. rifrermore, there are technical

specifications describing materials, constructioathods, and requirements. To this are
added 50 to 100 or more plans detailing the buddiand its many services. To
complicate matters, the plans and specifications aften changed before bid time by
addenda that sometimes describe plan changes by ratrer than by revised drawings.

It is impossible to avoid contradictory and erromsoinformation in this mass of

documents.”

In an ideal construction contract, all the ternmes expected to be clear, unambiguous, and
sufficient. As indicated above, however, a lote# to be desired in the construction
industry. In a construction contract, if partiesliélie the outcome of their negotiation, we
think, they would be quick to resort to Art.1714tbé Civil Code to get it avoided for the
absence of clarity in their contractual obligatioMore often than not, the contractual
terms are dubious; documents contradict with orathem; the details of the contract are
differently depicted in the plan (design), diffetlgnwritten in the bill of quantities, etc.
There may be a time for complex projects where atahitect puts the architectural
design; the Civil Engineer supplements it with tsteuctural design; the Electrical
Engineer, Sanitary Engineer, and the Quantity suveo their respective assignments
on the project; all of them working separately amtependently. In such a situation, each

profession must read one another carefully andculetisly®® Thus, one needs to

% These may include federal and state public peroent proclamations, regulations, directives, matio

building codes, standard conditions of contradtaarplanning regulations, etc.

% Inour country, all the afore-mentioned professis can form up a firm together. For examBlade

I: Consulting Engineers and Architects (designs a npject whose estimate value exceeds Birr
30,000,000need to fulfill the following staff requirements addition to the capital, office area, and office

facilities requirements: two practicing professienathree professional architects, two professional
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carefully observe, at least, the consistency indtohitectural design, structural design,

sanitary design, electrical design, the bill of mpitées, the specification, etc.

As it is clear from the above provisions, the martshould discuss and negotiate over all
the terms and conditions of the contract. If theme disagreements on one or more issues
of the terms of the contract, the contract is rett gompleted. Exceptionally, however,
parties may conclude contracts without having redchn consensus over all the issues in
the negotiation. You may ask, however, as to whidth&ppen to those terms that the
parties have not reached a consensus? Or whereedstrike the balance between
conclusion of a contractwithout reaching an agreement over some of thage@ndthe
non-conclusionfor failing to agree over some of the terms ofotegion? It should be
clear that those terms that the parties have ramhexl an agreement should be the ones
that aredeterminable in the near future or according to the circumstancrhus, as
indicated under Article 1695(3) of the Civil Codbe law can remedy the deficiency in

the agreement of the parties; ‘trade usages’ domsscan also give the solution.

It is necessary, therefore, that there must bdinitile offer and acceptance to avoid the
risk that is recurring in the construction industivery set of contract documents must
define what is to be constructed, and explain wheteen and how they work is to be
executed. Here, of particular importance in the K'§@n Goods contracts is the fact that
‘silence may amount to acceptance’ as per Artiéle22 Art.2612 states thus:
Art. 2612. — Implied acceptance.

(1) Where a person has publicly offered to exeeuteertain task or where the

carrying out of this task is within his professibwiaties, a contract of work and

structural engineers, one professional electringireer, four associate graduate engineers, theshugte
architects, seven engineering aides, three seieet@rits equivalent staffing strength. If theimstte value
of the project is as stated above, then, only depsional architect does the architectural desh); @
professional structural engineer does the structigsign (St); a professional sanitary engineersdbe
sanitary design (Sn). A professional electricalieeer, and a associate engineer do the electresigad
(El) and quantity surveying respectively. See divectives issued by MoWUD, Office of Architectural
and Engineering Consultants for determining theimmirm requirements for the various categories (hpui

year: not indicated).
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labour shall be formed where such person, havingeikeed an offer, does not
immediately refuse to carry out the task which Ibesn ordered.
(2) The same shall apply where a person is appadibte the public authorities to

carry out a certain task and does not immediatefyse to do so.

One needs to note, therefore, that an immediatesakfis necessary to reject an offer
made by the client in the formation of Work on Geadntracts.

At this juncture, it is also good to note that,\bstue of Article 2611 of the Civil Code,

Articles 2610-2631 are applicable for Works on Goambntracts. However, these
provisions are also applicable for building contsatvhere total cost of the building to
be done does not exceed Birr 560.”

Whilst Article 2611 of the Civil Code states th&etprovisions on Work on Goods
contracts are applicable for buildings whose camtg@ice does not exceed Birr 500,
Article 3019(2) of the Civil Code provides that #2610-2631 are applicable for
building contracts of whatsoever price so long lasytare not inconsistent with the
Building Contracts Law under Articles 3019-3040 thfe Civil Code. The afore-

mentioned provisions are, thus, reproduced henmailerverbatim

Art. 2611. — Building undertakings.

(1) The provisions applicable to contracts of wakd labour relating to an
immovable are laid down in the title of this Coggarding "Contracts Relating to
Immovables" (Art. 3019-3040).

(2) The provisions of this Chapter shal,| howevpplg where the total cost of the
building to be done does not exceed five hundratfian dollars.

Art. 3019. — Applicable provisions.

(1) The provisions of this Chapter shall apply tontacts of work and labour
relating to work to be done in connection with thelding, repair or installation
of immovables.

37 Art.2611(2) of the Civil Code.
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(2) The provisions relating to contracts of workddabour laid down in the Title of
this Code relating to "Contracts for the performanaf services" shall also apply

where they are not inconsistent with those of@iapter (Art. 2610-2631).

Note, for example, the application of the warraagainst defects and non-conformity
provisions in Art.2622 of the Civil Code. Whilsglal warranties against defects and non-
conformity for the Work on Goods contracts is to tbeated under the Sales Law
provisions for warranties against defects and ramfarmity, it is separately dealt with

when it comes to the warranty against defect ircthrestruction contracts.

Furthermore, a reading of Art.2616 of the Civil @adakes it clear that Works on Goods
contracts are distinguished from a contract of eypknt in that the provision states that
the contractor remains not only independent ofahmployer or client but also free to

“carry out the task as he wishes” and is boundammy only with the rules of the

profession in addition to those orders from thentlihe specifically committed himself to
respect at the time of contracting. In other wottig, law has the presumption that the
contractor is the ‘master of his Art’. Corollaryitptherefore, the contractor should draw
the attention of the client to any matter whichdoasiders night may create a problem.

As it has been said in the French legal system:

“He must not carry out with his eyes shut that wh@as been ordered nor
without making reservations must he undertake vimr&ccordance with

drawings which he considers contain a mistaké.”

The same approach seems to have been adopted legalisystem where the contractor
has the duty to exert his reasonable skill and mepee to check or examine the
materials and tools that are supplied by the cleamd, if found defective, he has to
immediately give notice of the defect to the cliémta decision whether to use them or

not. In other words, he may not follow blindly theder of the client.

% ppv Marsh,Comparative Contract Law: England, France, Germagower Publishing; London,

1994), p.185.
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In a similar fashion, the following analogy canus®ed to the construction contracts as it

is used in France in that:

. the contractor should examine the materials aifiche has doubts as to their
suitability, then he must warn the employer withs@ns for his reservations and obtain a
definitive decision from him. If the employer weéoeconfirm the instruction then the
employer would assume the total responsibility. E\mv, the contractor should still not
follow the employer’s instructions if to do so wbuhean constructing a building the
solidity of which in his professional opinion woudd seriously in doubt. To do so would

put the contractor at fault3®

2.2 Public Construction Contracts: The Procurementaw

Government contract placing is not left to the wiohthe individual power holders at the
various hierarchies of the government structureat\bfficials of the Government do
with the public expenditure should be transparant those wielding the power should
be accountable to the general public for each aedyeactivity that they do and have it
done on behalf of the public. The Constitution lo¢ tFederal Democratic Republic of
Ethiopia, under Article 12, titled as ‘the Condwaetd Accountability of Government’,
provides thus:

The Conduct of affairs of Government shall be tpanent.

Any public official or an elected representativeaiscountable for any

failure in official duties.

A Nigerian writer Yemi Akensaye-George explains wha term ‘accountability’ as

follows to*°

% BID, p.184

40 vemi Akinseye-George, Legal System, Corruptiamj &overnance in Nigeria, (New Century Law

Publishers: Lagos, 2000), p.67
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The obligation of public officers and institutiotes submit their activities to scrutiny by
the members of the public and by the organs arndutiens of government authorized by
the Constitution to carry out such scrutiny. Itdencerned with the establishment of
procedures and institutions that will deter and etg¢twrongdoings. A government is
accountable if its activities are exposed to tharslelight of public scrutiny, including
that of the opposition. Transparency is a key elgnoé accountability. It simply means
that public officials and institutions must be amesable and accessible to the press and
to the general public. The government must be ra¢adgnswer questions and supply
information about its activities to establish a gawment organ that, inter alia, sees to it
that the Procurement laws are properly and legaityplemented by each and every
‘procuring entity’ the public unless in the intetesf the public to withhold such
information.

Thus, on the one hand, to promote transparenckidrptocess of government contract
formation and, on the other hand, to make officialgolved in public procurement
processes be accountable, and thereby curb widexgrahsive corrupt practices in their
territories, governments have been trying hardotoes up with the best possible modern
procurement rules. Ethiopia, has issued a modestiyern procurement proclamation to
which all government bodies should comply with e tprocess of their procurement
needs for the supply of goods, services, and asctgin works. The proclamation is
referred to as “The determining procedures of muplocurement and establishing its
supervisory agency Proclamation No0.430/2005". (Wi lve referring henceforth to the
Proclamation as “The Federal Procurement Proclamati Thus, the Proclamation both
sets up the procurement procedures in all fedevaérmment bodies and establishes a
Federal body that supervises the proper implementatf the procurement procedures.
As per Art.5(1) of the Proclamation, the Ministgf Finance and Economic
Development (MoFED) issued Procurement Directives further strengthen and clarify
the procurement laws. (We will be referring to i &he Federal Procurement
Directives”). The Federal Public Procurement Lawfirtes procurement as “the
purchasing, hiring or obtaining by any other coctival means ofjoods, works and

services.”It further defines ‘public procurement as farocurement by procuring entities
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using public funds”. The procuring entities areidled to mean “.. public body, which is
partly or wholly financed by federal government get] higher education institutions and

public institutions of like nature”.

Perhaps this discussion might have been properdifferent forum. But the fact that
procurement corruptions are rampant in Ethiopia @nd particularly severe in the
procurement of construction contracts or public kgocontracts it is worth to give it

proper place here.

Under the Proclamation, will the exception of theuaion where the Minister for
MoFED, in consultation with the pertinent body, ides to procure goods, services and
works other than those procedures given underritnfdional security or national
defense interestsall procurement needs of the Federal Governmieall gevels should

comply with the prescribed methods of procurement.

This is basically to ensure the applicability ofreobasic principles that have developed
in the procurement processes: which include:
» Transparency;
Fairness;
Market competitiveness;
Non-discrimination;
The best value for money;
Economies of scale;
Efficiency;

Economy, and;

YV V.V V V V V VY

Effectiveness.

Briefly, the Procurement Proclamation, thus, pregidor some definitions of basic
terminologies including ‘public works’, the publigccessibility of the legal texts on
procurement, the establishment, responsibilitied @owers of the Federal Public

Procurement Agency (FPPA), some basic procuremdss,rthe list of procurement
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methods and the conditions for applying them, tteegdures that should be followed in
applying them, complaint handling and, finally, tipeocurement crimes and their

concomitant punishments.

Most importantly, therefore, the Law provides tb#dwing as the procurement methods
to be complied with:
» The Open Bidding (tendering): national and intaoredl;
The Restricted Bidding (tendering): national anerinational;
The Request for Proposal (RFP);
The Request for Quotations (RFQ) or the oft-citedd“Formd;
The Two-Stage Bidding (Tendering);

The Direct Procurement, and,;

YV V. V V V V

The Micro Procurement (Low-Value Procurements);

The specially-permitted procurement procedure to ebgployed for protecting the
‘interest of national security or national defenséhen the Minister of MoFED, in
consultation with the relevant public bodies perinivith the caveat that even then, it

should ‘serve the interest of economy and effigert

Space constraints do not permit an extensive ceraidn of the aforementioned

procurement methods, but the gist of the provisiewgorth mentioning here.

We should start by mentioning, in passing, thatBtieopian Procurement system is two-
tiered; the Federal Procurement system, and thie Btacurement system. This is to say
that there can be nine state procurement laws aedtlmat of the federal government.
This is, of course, assuming that the self-goveyitaderal Capital City of Addis Ababa
and the Federal Enclave City of Diredawa are yse®whether they can enact their own
procurement laws. It depends on how much legiggbiewer the Federal Government is

willing to slate to the cities.

A, 3(2) of the Federal Public Procurement Rnoation No.430/2005.
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Coming back to the Procurement of public works @mts, therefore, one can easily
gather that the Federal Public Procurement Prodlamahe Federal Public Procurement
Directives, and the Federal Standard Bidding Docurfer the Procurement of Works as
enacted by the HOPR, MoFED, and the Federal P&bbcurement Agency (FPPA) are
respectively, in order of importance applicableatibthe Federal public works contracts

procurement processes.

For the States, this is different. Let us takeftiilowing, for instance; the Procurement
Proclamation of the State of Tigray, No. 123/8@garit Gazetta Tigrayl5" Year, No.8,
Feb.10, 1999 E.C; Procurement Directives No. 1/180the State of Tigray, issued by
the Bureau of Finance and Economic Development EB)F Mekelle, Tigray. We can
also mention the Amhara State Public Procurement¢d@iure Proclamation (issued on
March 22, 2006) and the Southern NNP Public Prooare Procedure Proclamation
issued on March 23, 2006.

Open tendering is the preferred procedure of pmuent. Under open tendering, the
procuring entity (hereinafter ‘PE’) must prepareiavitation to tender as well as tender
documents. The invitation to tender must be brougtthe attention of those who may
wish to submit tenders by advertisement in newsgajeat have wide circulation within

the country.

Other procurement methods include:

» The restricted Tendering, which is available if twsts of open tendering
would be disproportionate to the value of the caxcttrand the value of the
contract is below the prescribed maximtfirRestricted Tendering is also
available if there are only a limited number of gligrs. Restricted Tendering
is similar to “open tendering” except that the tation to tender is given only
to selected persons.

» The “Direct procurement” which is available if tkeas only one supplier or if

42 Birr 1,000,000 for the Procurement of Works and B50,000 for Goods and Services. See Art.7

of the Federal Public Procurement Directives
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there is an urgent need, or if the procurementisgbods or services in
addition to those already supplied under anothatraot. In this procedure, a
Government’s department negotiates directly withgapplier.

The “Request for Proposals” which is available tocpre services that are
advisory or are of a predominantly intellectualunaf® In this procedure, the
procuring entity invites expressions of interest pyblication of an
advertisement in the press. The Procuring entitgrdenes which persons
who express interest are qualified to be invitedstdmit proposals. The
proposals that submitted are evaluated and theupnacentity negotiates a
contract, subject to limitations which are set eowth the person whose
proposals is successful.

The "Request for Quotations’po formg, which is available to procure
goods that are readily available and for which ehisran established market.
In this procedure the procuring entity preparegguest for quotations and
gives it to selected persons. The successful daotas the one with the
lowest price that meets the requirements in theesigfor quotations.

The “Micro (Low-value) Procurements” is availablely for procurement if
the estimated values of the goods, works, or sesvere at or below the
prescribed maximurft:

Thus, we can see that government procurement cbsitiar works are effected through

tendering®® Once the tender proceedings are carried out, ladotwest bidder or the

‘most economically advantageous tender (MEAT)'ekested, the contract is concluded.

Sykes has described it correctly every contract ommsist of a collection of individual,

mutually dependent documents suclas:

» the contract agreement

43

44

45

Art.46 of the Federal Public Procurement ProclionaNo.430/2005
Art.10 of the Federal Public Procurement Direesiv

As we have indicated earlier, students are refeto the Proclamations and Directives in the

Federal Government and the States for further ngadind studies.

46

John Sykes, Construction Claims, (Sweet and Mxlwendon, 1999), p.66, hereinafter ‘Sykes’

Page36 of 129



the letter of acceptante
the tender;

the conditions of contract;
the specifications;

the drawings, and,;

YV V. V V V VY

the bill of quantities ;

Quite often, the inconsistencies and contradictiosnshe documents forming up the
construction contracts are pervasive. To avoidehesicacies, the parties need to set the
order of priority. For example, the PPA Standardddig Document for the Procurement
of Works (2006) puts the order of the priority bétcontractual documents as folloffs:
» Agreement;
Letter of Acceptance;
Contractor’s Bid;
Special Conditions of Contract;
General Conditions of Contract;
Specifications;
Drawings;

Bill of Quantities or Activity Schedule, and;

YV V. V V V V V VY

Any other document listed in the Special ConditiohiContract as forming

part of the Contract.

Summary

It has been tried to explain the difference betw&¥ark on Goods contracts and

Construction contracts, on the one hand, and tfierelnce between civil construction

contracts and public works contracts, on the otfaerd. Works-on-Goods contracts have

Particularly more important in Government Consfian contracts as the acceptance of the bid offer

and the communication of the award winner is cdraet through the letter.

48 Art.2.3 of the Standard Bidding Document for fr@curement of Works issued by the PPA (January

2006).
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the nature of construction contracts. In fact, twmsion contracts law of Ethiopia

heavily relies on the provisions governing the Viésoki-Goods contracts.

It is also good to note, in light of the pervasinrastructure projects by the Government
in Ethiopia, that civil construction works and pigblvorks contracts are differently
treated. This difference is not only manifestedhia different treatment accorded to the
public works contracts under the Civil Code/ Admtrative contracts provisions, but
also significantly in the manner of the formatidrtlte contracts. The strict regulations in
the process of awarding public works contracts @nthe selection procedures of the
rightful contractor should be reckoned here. Thigimed at maximizing the taxpayers’
money and creating integrity as well as corrupfi@e acquisition of government
property. Thus, the procedure is ideally devisethéet the objectives of transparency in
government functions obtaining the best value foobnay, non-discriminatory,
competitive, and fair environment in the processtloé formation of government

contracts in general and construction contracpaiticular.

The procurement methods are described briefly ve gome highlights to students. It
should be noted that the documents in the formagfoconstruction contracts are bulky
and drafting a construction contracts needs theesiment of careful and wise

arrangement of the terms used and the documenggeatio
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Review Questions

The Ethiopian Shipping Lines enters into a contveith a domestic company named
1. Fast Works PLC for the construction of a medsized Ro/Ro type of ship that
the Shipping Liner wants to use for trar§ipg containers from the Port of
Djibouti to the Port of Eden in Yemen. If you wecedraft the contract, would
you classify it as a construction contract or a¥ark on Goods contract?
Why? Would it make a difference for you if the aaat were for a ship repair
contract?
2. In terms of the Civil Code provisions governing il Construction Contracts
and Work on Goods contracts, where do they diff@x®where do they overlap?
3. Why is the formation process of Government ConsitvacContracts different in
its method and seriousness from the Civil Constvnatontracts?
4. What do we mean by ‘Entire Contracts’? Look at ¢bestruction contract as an
entire contract: If you were the contractor, do ok it is fair? If you were the

employer, do you think it is fair?
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CHAPTER THREE
THE ROLE-PLAYERS IN CONSTRUCTION CONTRACTS AND
TYPES OF CONSTRUCTION CONTRACTS

Introduction

A construction contract, unlike ordinary contradts,one that involves not two but,
multiple parties. The process of concluding a amesibn contract has many complicated
tiers as it takes a long period of time to concladd to perform. Accordingly, there are
different parties to be involved in a constructmmtract. A typical construction project
involves at least five parties; the employer, thehect, the civil engineer, the quantity
surveyor, and sub-contractors. The different pautisually sign different contracts with
one another. The major contract, the one that dei#thssthe project as a whole, is mostly
signed between the employer and the engineer, l@ipgme contractor. The architect
and others may sign independent contracts with gimployer; whereas, the sub-

contractors mostly enter into agreement with the@rcontractor.

It has been established that a contract is thesasithe relationship between the
different parties involved in a construction contraBefore signing a construction
contract, it is essential to know the types andagsoof contracts so as to protect oneself.
In any construction contract, the cost of the progonsists of the cost for labor materials
and the builder's profit. The different types ohstuction contracts vary primarily in
regard to who has to pay for cost over runs and kdeps the savings if the project costs

less than that of the estimated one.

This chapter introduces readers to the differeniggmthat are involved in the conclusion
of construction contracts along with their respeztobligations. It, then, moves on to
familiarize readers with the major types of condfian contracts that are widely

applicable in different parts of the world, incladiour country.
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Unit Objectives:

At the end of this chapter, students should be t@ble
» ldentify the different parties involved in a consttion contract;
> ldentify the obligations of each party involvedainconstruction contract;
» Appreciate the basis for the different types ohstauction contracts, and

> Identify the major types of construction contracts.

3.1 Parties and Their Respective Obligations

We have seen above that there are various pantres/ed in a construction contract and
that each party has his/her own respective obtigatiHere, we will look at the parties
and their respective obligations in a more elal@ona@nner. In the strict sense of the term
the parties involved in a construction contract thiee employer and the contractor. The
others are not normally included in the contraaiwidver, they have to be addressed as

they are part of the project and may even be iredud separate contracts.

Finsen writes
The parties to a building contract are, on the drend, the person
who wishes to have a building built for himself,onis generally
referred to in building contracts as the employand, on the other
hand, the builder who carries out the work, genlgrakferred to as
the contractor. Architects, quantity surveyors, ieegring consultants,
etc. are not parties to a contract in that they mat acquire legal
rights or obligations, but they are neverthelesarged with many
duties as agents of the employer and have theirammtracts with the

client*

4 Finsen
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3.1.1 The Employer (Client)

The employer is the person for whom the projechgtmiction) is being undertakeh.
This person may be variably referred to as ‘cligmpject owner, or developér'.
Employers may be divided into two categories: thebe erect buildings for their own
ownership and use, whether they intend to inhatgtwse the buildings themselves or let
them to others, and those whose intention is tbtkel buildings as soon as they can,
possibly even during the construction phase, sbthiey can recoup their capital with a

profit, and embark on further building projects.

The primary obligation of the employer is to pag ttontractor for the work carried out.
To this end, almost all types of construction cacits are required to make provisions for
the payment of contractors. In addition to paymé#rg,employer has further obligations
which arise from the very nature of constructiomtcacts. In order to complete the
contract, the contractor requires the full cooperabf the employer. Accordingly, the
employer is expected to cooperate whenever the watkthe contractor is undertaking
requires the employer's cooperation. On anothes, nioé employer is expected to refrain
from hindering or wrongfully interfering with theefformance of the contratt.On
projects involving multiple contractors, the owrers an implied duty to coordinate the
contractors’ work so as to avoid substantial imterhce between the contractors thus

causing unreasonable delays.

On a more implied note, the employer is obligedgtee possession of the site in a

% Michael Gunta, Ye Construction Wool Gidetawockhi&pian Bar Review, Vol. 1,
No. 1, 2006, PP. 131-145 [Hereinafter referredstdechael Gunta]

1 Though different terminologies, or phrases om&ehave the same definition and may
be used interchangeably the term 'employer' has bleesen as a point of reference for
this text as it has a wider applicability.

2 John Adriaanse, Construction Contract Law, 2niidfg Palgrave Macmillan, 2007
(Hereinafter Adriaanse)
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reasonable time so as to allow the contractor toptete the work by the tie sent in the
contract. Accordingly, the contractor is entitledsufficient degree of possession so at to
permit execution of the work unimpeded by othe this effect, the Standard Building
Contract with Quantities state that "... on the Dafté®ossession, possession of the site
shall be given to the contractor ... who shall ... pext regularly and diligently ... to
complete the same on or before the completion'datéthe employer delays the giving
of possession, then that will be considered amétieament for the contractor not only to
an extension of time to complete the work, but ascompensation for any loss and/or
expense suffered as a result of the détajhe owner also has an implicit duty not to
actively interfere with the contractor’s progressveell as the implied duty to share all
known material information that would be useful tbe contractor to properly bid and

execute its work.

3.1.2 The Architect

The architect is the person who is employed byetigloyer so as to design the project
and oversee that the construction is being undentals per the contrattHe/she, thus,
designs the plans and specifications for the coostm. An architect is a person who
designs buildings and superintends of their eractite is both an advisor, and an agent
of his client. Only persons registered as an achin terms of the Architects' Act 1970
may hold themselves out as an architect. An archiserequired to be familiar with all
the statutory, or other legal requirements, or titons on the design of his client's
building and to ensure that his design complies wiem (Finsen, 1999; Murdoch, 1996;
Van Deventer, 1993).

Usually, the architect enters into a contract witle employer as an agent of the

3 Clause 2.4, Standard Building Contract with Qitigst 2005 Edition (Hereinafter,
SBC)
> Clauses 2.24 and 2.29, SBC

% Michael Gunta
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employer. Accordingly, he/she has the duty to aictyf and professionally as the agent of
the employer. The employer and the architect @nteran understanding that where the
latter has to apply his/her professional skill he/sill act fairly and in an unbiased

manner in applying the terms of the contract.
3.1.3 The Civil Engineer

The structural design of contemporary buildings] #re design of their mechanical and
electrical installations, has become so sophigttcand complex that it is beyond the
technical knowledge and experience of architects] &, therefore undertaken by
engineers trained and experienced in this type @kwlLike the other members of the
professional team, the engineer who is normallyesigan agreement with the employer
of the building, and is liable to his client foryanegligence in the execution of his

professional dutie¥

Construction engineers have a lot of responsigditAnalyzing reports is the main part of
their job description. They must analyze maps, drgs; blueprints, aerial photography
and other topographical information. It is the damgtion engineer's job to make sure
that everything is conducted correctly. Accordindhey have to see the safety of all the
workers undertaking the construction works. Initodd to safety, the construction

engineer has to make sure that the site stays al@sanitary. Surveying the land while
construction is in progress is also the constractingineer's responsibility. Construction
engineers have to make sure that there are no impats in the way of the structure's
planned location and must move any that might eXisey also must estimate costs and
keep the project under budget. Construction enginbave to test soils and materials
used for adequate strength. Finally, constructiogireeers have to provide construction

information including repairs and cost change$itorhanagers of the construction work.

To this end,construction engineers have many activities thay tnust do every day.
Those activities include drafting, decision makiogmputer interaction, communication,

56 .
Finsen
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documentation, creative thinking, organizing, imf@tion collecting, estimating and
analyzing. Construction engineers use drafting éeigh structures and show it to on
others how to build them. They have to analyzermftdion and make the best decision
and solve problems. Computers are important tosdsl by construction engineers. They
use them to write programs and solve equations. amtation is used everyday to
interact with co-workers and supervisors. Docuntesriais used to record important
information that needs to be passed on to The nesmewgt. Most documenting is done
electronically. Creative thinking is used to comp with new ideas and to solve
problems. Construction engineers have to be orgdriz accomplish goals and prioritize
jobs. They have to gather information on the taskaad before they can start a project.
This will help them to ensure that the job is coetedl correctly. In order to keep a
project under budget, construction engineers havestimate costs of materials and
workers. Finally, they have to analyze data to famswers to problems that they

encounter on the job site.

3.1.4 The Quantity Surveyor

The quantity surveyor is a person who calculatesgiiantity of labor and materials that
are required to erect the building and compiles itifiormation in a document known as a
bill of quantities, which is used by tenderers abaais for estimating the cost of the
project and formulating their tenders. As an aganthe client, the quantity surveyor
prepares preliminary estimates of cost, advisesttmn value of interim payment
certificates, evaluates claims for extras and daters the proper value of the final
account. In recent years the quantity surveyore Hsen able to advise a client on a
project’s future running and maintenance costs thedincome it may be expected to
generate by way of rentals. During the course efdbntract, he predicts the employer's
cash flow in respect of monthly payments to theti@mtor, and continuously informs the
employer about on variations to the contract pdaased either by cost fluctuations or
changes to the design, or specification. The psidasof quantity surveying is governed
by the South African Council for Quantity Surveyoess statutory body established in

terms of the Quantity Surveyors' Act 1970, whiclpeswises the education of the

Page45 of 129



guantity surveyors, registration of administerdrtideals with infringements of the rules

of professional conduc.

The quantity surveyors play a key role in the orgation and financial management of
the construction projects. In essence, they mapegects to ensure that they are built on
time and budget. Their job is to manage costs &¥fedy and to ensure that they get the
best value from contractors and suppliers. Thiolves obtaining tenders, arranging
contracts, and managing costs for the client witieeworks are being undertaken. It is
also their job to negotiate with the client's reqmetatives on payments and the final

settlement.

3.1.5. Sub-Contractors

Subcontractors are persons employed by the coatract as to undertake part of the
construction work® The contractor has to first secure the consetti@employer before
he/she can hire any sub-contractors. Essentialy typical standard form for
subcontracting is designed to achieve a mirror enafgthe main contractual provisions.
As the trend towards subcontracting developed, eyeps saw the opportunity of getting
the best of both worlds, and the nominated subaontwas introduced which enabled the
employer to have the benefit of a principal contvado control the entire building
operation while yet being able themselves to chepgeific subcontractors to undertake

specific work>®

Although the construction contract is made betwd#enemployer and the contractor,

subcontractors are the ones that do most of th&. war a general rule, the contractor is

the one liable for the work carried out by the sahtractor. In the words of HHJ Lloyd,
On virtually all building contracts of any magniwdthe role of the
contractor is to sue his management know-how nét tmsprocure the

>" |bid
8 Michael Gunta

59 _.
Finsen
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requisite skills but also to know whether and tatwxtent they are being

provided adequately to meet the requirements otoméract.

3.2 Types of Construction Contracts and Risk Allocaon

Before signing on a construction contract, it isesgtial to know the types and choices of
the contracts we have so as to protect ourselaesny construction contract, the cost of
the project consists of the costs labor materiglsaad as the builder's profit and
overhead. The different types of construction cwts vary primarily with regard to who
takes the risks involved, which party has to paytfie cost over runs and who keeps the

savings if the project costs are less than théteestimate one.

3.2.1 Lump Sum Contracts

A lump sum, sometimes called stipulated sum, cohtra the most basic form of
construction contract. Keating defines a lump swmtract as a contract to complete the
work for a lump sum, i.e. whereby the contract pea® to build X project for Y
dollars® In this type of contract, the supplier (contraktagrees to provide specified
services for a specific price. The receiver (emetpyagrees to pay the price upon the
completion of the work, or according to a negotlapmyment schedule. Lump sum
contracts require complete plans and specificatgeting forth detailed directions to
enable the contractor carry them out. In developitigmp sum bid, the builder estimates
the costs of labor and materials and adds to taadard amount for overhead and the

desired amount of profit.

Most builders estimate profit and overhead to tetabut 12-16 percent of the project
cost. This amount may be increased based on théebaiassessment of risks. If the

actual costs of labor and materials are higher tharbuilder's estimate, the profit is be

60 Keating

61 Michael Gunta
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reduced. If the actual costs are lower, the buitpiés more profit. Either way, the cost to

the owner is the same. In practice, however, abstisexceed the estimates may lead to
disputes over the scope of work or attempts to tgubes less expensive materials for

those specified.

Lump sum contract envisages an entire contractaginded price contract. It is an entire
contract in that the contract, basically, is oneskghthe contractor’s obligation to carry
out the work is based on a condition precedenéditbility of the employer to pay. On
another note, it is a fixed price contract in whichere the contractor takes the risk of the
work becoming more extensive than that of the esttichpreviously? Thus, a lump sum
contract is an entire contract that implies tha ¢tontractor must finalize the work in
accordance with the contract before he/she entittedthe payment agreed upon.
Similarly, there is an implied obligation upon t@ployer to satisfy the specifications in

all its aspects so that the contractor can progertitimely undertake his/her work.
3.2.2 Re-Measurement Contracts

Re-measurement contracts, in contrast to the lump &ntracts, are contracts in which
the price to be paid for the whole work is to beestained by measurement in detail of
the various parts of the work and the valuatiorrdbe by reference to a schedule of
prices included in the contract. Keating defineshstype of contracts as one where the
amount of work, when completed, is to be measunedvalued according to a schedule,
or formula, or at cost plus a fixed fee, or a petage of the cost, or at a reasonable

price®

This type of contract is usually entered into wities extent and scope of the work to be
done is not known at the time of entering into toatract. Therefore, in this type of
contract, it is usually immaterial whether any maitar piece of work that the contractor

is required to do is included in the contract ot.nkhis is because the contractor is

62 Building Contracts
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entitled to payment for the piece of work at algiped rate, whenever applicable, or at a
reasonable market price whenever the stipulatedlisahot applicable. However, where
the schedule of rates incorporated in the conspetifies a piece of work and its rate, it
raises a question of construction with regards hether that particular piece of work is
impliedly included in that item being incidental oontingent. If so, it would not be

classified as extra work to be paid separately.

Re-measurement contracts imply that price is agfeecach piece of work and the
guantities are counted or measured either as thrk pioceeds, or at the end of the
completion of a particular item. Profit rate islumed in the rate settled, or separately as

a percentage agreed updn.

3.2.3 Cost-Reimbursable Contracts.

In a cost reimbursable contract the contractoidditpis set at a fixed amount. If actual
costs are lower than that of the estimated, theeoweeps the savings. If actual costs are
higher than that of the estimated, the owner magtthe additional amount. The great
advantage of a cost reimbursable contract is tpterally speaking, the project will
result in the building that was envisioned, evenasts run high. The contractor is less
likely to cut corners, or argues, for less expemsivaterials since his profit is not in
jeopardy. By the same token, the contractor hds liticentive to keep the owner's costs

down.

Under this arrangement, the contractor is reimlaufee the actual cost of labor and
materials, plus charges fee (typically an agreemhulump or percentage of the total
costs) for overhead and profit. This arrangemeidose begins with a blank slate
regarding specifications and costs. Rather, theswoer and contractor create a list of
specifications and an estimated budget that mattthéise specifications. Although the

contractor under this arrangement will have to keepious records of its costs, most

64 Building Contracts
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residential consumers in a cost-plus arrangemdfersuom overspending. One way to
prevent breaking the budget is to set a guaranteedmum price. However, even the

maximum price will not alleviate problems.

This type of contract is advantageous in the faat,twhere the employer wants to have
open reign to select materials and workmanship@ptoject proceeds, this arrangement
can be extremely flexible and accommodating. Thistract also typically requires the
contractor to obtain competitive bids from subcadtiors, and translating (in theory) it in
to lower construction cost. It is disadvantagesiase this type of contracts are usually
used where the scope of work is uncertain, andctsts can quickly get way out of
control. Even under the maximum price, poor conimoaterials selection and on-the-
fly design modification can quickly consume buddegving line items on the project
starved for capital. This, in turn, requires eithedtiminution in quality in certain aspects
of the project, and /or the total elimination opasts of the project, and /or the need for

an additive change order to increase project fupdin

Summary

One distinguishing feature of construction consdcom ordinary contracts is that the
former include, not two but, multiple parties. THdferent parties to a construction
contract are the employer (client) and contractors,the one hand architects, civil
engineers, quantity surveyors, and/or sub-contractan the other hand. The different
parties usually sign a different contract with @m®ther. All these parties have different
obligations prescribed by the laws of the countwich they are licensed and registered
as professionals. In addition to these obligatitihgse professionals have various rights
that are protected by law. In Ethiopia, as themoisaw at present to govern construction
relations, the applicable provisions of our Civdde are applied in determining the rights
and obligations of these professionals in theitreamtual relations relating to the building

undertakings.

As already stated, a construction contract is aerdgal feature of any construction work
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that is sought to be undertaken. Accordingly, asperneeds to know what type of
construction contract he/she ought to sign so gxdtect oneself better. The different
types of construction contracts that are availably primarily in light of risk allocation.

The most commonly used types of construction cotdrancluding in Ethiopia, are
lump-sum contracts, re-measurement contracts, asdreimbursable contracts. Lump-
sum contract is a type of contract that is spedliffcaddressed by the Ethiopian Civil

Code whereas the others have got recognition im@yeor the other.

Review Questions

1. Should failure to hand over possession of thelsitéhe employer be considered
as breach of contractual obligations?

2. What are the differentiating factors between thiferint types of construction
contracts?

3. How do the construction contracts different fromatttof the administrative
contracts?

4. What are the advantages and disadvantages of gaebftconstruction contract?
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CHAPTER FOUR
BASIC CONCEPTS AND THEORIES IN CONSTRUCTION LAW IN
ETHIOPIA

Introduction

Our country is undertaking massive infrastructuegpansions. Roads, bridges, multi-
storey buildings, tunnels, hydroelectric dams,gation dams, ring roads, light rail

transits (LRT) and railways are being, or set tocbaestructed here and there. These
undertakings are basically funded either by thedgaawient coffer or international grants
solicited from international donors. Efforts ara@nigemade to fulfill the infrastructural

needs of country. Whilst private building constroms and investments on various
projects abound in Ethiopia currently, huge amaainthe Government budget is also

allocated for these massive public projects.

In carrying out such massive projects, the Govenireaters into construction contracts.
The contract administration of these colossal ptejées not immune from various claims
and disputes. In resolving the disputes, the Gawent is confronted with the public
interestvis-a-visprivate interest dilemma in trying to the balanterotecting the public

interest, the private interest.

It's hoped that you have already studied ‘Governnt@ntracts Law’ before taking this
Course. It is, proper to highlight the basic tenefs the Ethiopia Government
(Administrative) Contracts Law so as to enable asiigl to link it with the Public

Construction Contracts Law.

In Ethiopia, Administrative Contracts Law is govednunder the Civil Code provisions
of Articles 3131-3306 (Title XIX). These rules, pdiarly that put under the Civil Code
provisions, were introducted to the Ethiopian leggdtem by the Prof. David in 1960.
These provisions establish that all contracts aafed by the administrative bodies or

authorities are not necessarily administrative r@ms. It is set that the administrative
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bodies can choose either to apply the adminisgatontracts law regime or the private

contracts law regime. Some contracts that are odaed by the administrative bodies

have, however, been classified by law to be as fiaidtnative contract’. These are Public

Service Concession Contracts, Contracts of Publmrkg/ and Government Supply

Contracts. The applicability of the administrata@ntracts law regime in Civil Code has

been defined under Article 3131. That provides:

(1) Contracts concluded by the State or other adstriaive authorities shall be

governed by the provisions of this Code which eelat contracts in general or

special contracts.

(2) The provisions of this Title shall supplementeplace such provisions where the

contract is in the nature of administrative contractlEmphasis supplied].

Unit Objectives

At the end of this chapter, students should be t@ble

>

>
>
>

Y

Clearly differentiate administrative contracts freonstruction contracts;

Identify the different theories applicable to coostion law;

Analyze the conceptual bases of construction law;

Assess the applicability of the different theorgesd concepts to the Ethiopian
context;

Differentiate ‘assignment’ from ‘sub-contractingica

Identify the conditions and effect of variation lwiregards to construction

contracts
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4.1 Key Concepts in Government Construction Contrais

4.1.1 The Theory of’'imprévision

The doctrine of I'imprevision is translated in the Civil Code as ‘unforeseen
circumstances’. This doctrine is treated underdeti3183-3189 of the Civil Code. As
stated earlier, the Administrative (Government) €axcts Law that is incorporated in the
Ethiopian Civil Code of Ethiopia is a consolidatiohthe case law of the Fren€onseil
d’Etat. The theory oflimprevision was masterminded by the FrenClounsel d’Etat
This is in stark contrast to that of the FrenchilGQBourts that are, to date, reluctant to

accept the concept in the Civil and Commercial lagimes.

Similarly, in Ethiopia, the theory is not applicalih the commercial and civil contracts

law. Article 1764 states;

Art. 1764. - Modification of the balance of a coratct.

(1) A contract shall remain in force notwithstanglithat the conditions of its
performance have changed and the obligations asslye party have become
more onerous than he foresaw.

(2) The effect of such changes may be regulatatidoparties, and not by the court,

in the original contract or in a new agreement.

As you can understand from the above-mentioned Ciode Provision, the court may
not intervene in a situation where the conditiohsamtractual performance are changed,
and the performance of the contract has become wmeeous or burdensome. Thus,
judicial variation (revision) of contractual prowss, once entered into with the full
consent of the parties, cannot be materializetieatéquest of either party except in few
exceptional circumstances enumerated under Artitlé&s, 1767, and 1768. The above
provision reflects the view that a contract remainsaffected by difficulties and
unforeseen events if its performance still remaiossible.
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Indeed, a party should perform his/her contractoidligations. If he/ she fails to
discharge his/her obligation, the party is liabte Wreach of contract or to non-
performance of the contractual obligation. Evenyldhe other party may claim either
forced (specific) performance, or cancellation, cancel it on his own or damages
(compensations), or opt for proportionate reductidhh however, the failure of
performance was not due to his own fault and isvewted from performing by
circumstances whose occurrence the parties casasbmably envisage, then the parties’
legal position will depend on the extent and séyesi the supervening event. If, for
example, a factual or legal nature makes the padoce of the contract impossible, such
as when the goods contracted for supply are dextraye to lightning, or the factory
producingreinforced bards accidentally burnt, then the case may fall uride defense
of the doctrine of impossibility oforce majeure.This means that the non-performing
party will not in such a situation be liable to Ap@rformance to the other party in so-far-
as he/ she has exerted a reasonable effort agerik to perform the obligations under

the contract.

But let us suppose that the unforeseen changeafrestances does not exactly render it
impossible for the debtor to perform the contract, makes it so much more difficult or
so vastly more expensive that the two sides of dbetract are now quite out of
proportion. What happens if one party can easilsfope his contractual obligation,
whilst the other party can perform it but undertiaed situation where he/she can

benefit nothing?

Let us say the contactor has to supply on its olwiih@ necessary construction materials
to the construction of a G+5 building contractedtlom basis of the Lump sum contract.
Now, after the construction had begun, the priceemhent and reinforcing bars increased
altogether 50-fold in the five months time for agen that is completely unknown to the

parties and what economists have called it ‘hogrdin

Should the contractor continue performing it on firece of the agreed Lump sum

contract or require revision of the price? Why?
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Is it fair for the court to refuse to grant any ey at all to the contractor?

If it is not fair, what is the rationale of the Al 17647

If it is not fair once again, should it be likewifse Government contracting?

It would have been of some help if the price omiteose due to an increase in customs

duties®®

Let us see now how this situation may be dealt witder the Administrative Contracts
Law regime. By way of summery, Articles 3183-8%tné Civil Code define the doctrine
of 'imprevisionas follows:
» There must be (a) new circumstance(s);
» The circumstances impose additional obligationsstdb the expected
equilibrium of the contract);
» The new circumstances were beyond the extremesliofiexpectations by the
parties, and

> Despite the altered circumstances, there is mamssibility to perform.

The following should be added to elaborate the ephof ‘new circumstances’ under
item no.1:

» The unforeseen supervening event was beyond tlsenable envisioning at
the contracting time (this is to say it did nots®at the time of contracting);
or,

» ltis an unforeseeable consequence of an existiegteor

» ltis an unforeseeable extension of an existingneve

In addition to the afore mentioned legal provisioAsticles 3286- 3287 provide the

following statements on unforeseen difficulties:

Art. 3286. — Unforeseen difficulties. — 1. Prineipl
(1) Where, in the performance of his contract, tieatractor encounters material

difficulties of an absolutely abnormal nature, wefgeeable at the time of the

® Article 2319 of the Civil Code of Ethiopia
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conclusion of the contract, he may require thatdbetract be revised.

(2) The administrative authorities with whom he lcasitracted shall in such case
assume at their charge a part of the exceptionpkages due to such unforeseen
difficulties, unless they prefer to cancel the cacit

(3) The provisions of this Title relating to casd#sunforeseen events shall apply in
such case (Art. 3183-3189).

Art. 3287. — 2. Duty to consult administrative autties.

(1) Where the difficulty compels the contractoptrform a supplementary work not
mentioned in the contract, the contractor may atéisuch work only after having
obtained a requisition order from the administratiguthorities enjoining him to
perform such work.

(2) However, where the work is absolutely necgssar the performance of the
contract and it is of an urgent nature, the contoaamay and shall initiate it even
in the absence of a requisition order.

(3) In such case, he shall be entitled to compémsain accordance with the
provisions of this Code relating to the voluntargmagement of another person's
affairs (Art. 2257-2265).

Thus, an unforeseeable difficulties increased tigbrices in a situation were the fuel
was a major element of the cost of the contradtat tould entitle the contractor for an

indemnification on the basis of the doctringroprevision

4.1.2 The Theory offait du prince (Act of Government)

Whereas imprévision concerns situations arising from unforeseen cistantes
necessarily unrelated to the behavior of the partiee doctrine offait du prince’ is
involved when the economic basis of the contractpset by the act of government
department itself. According to this doctrine, wsléhe governmental act some general
legislation affecting all citizens equally, the t@ctor is be entitled to a monetary

indemnity or to increase the charge to the consumer
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4.1.3 The Non-applicability of the Doctrine ofexceptio non adimpleti contractus

One of the basic objectives of a public serviceenshrined under this doctrine. The
public service does not have to be interruptechgtcast by the contractor; continuity of
the service for the public interest must be enssgrethat the public and the Government

will be able to function smoothly without disruptio
Art.3177. _ Exceptio non adempleti contraéfus

The non-performance by the administrative authesitiof their
obligations shall not entitle the other party tal @ perform his
obligations unless it makes impossible the perforweaof such
obligations.

In other cases, the other party may not avail hifnsfethe failure by
administrative authorities to perform their conttaal

obligations in order to suspend the performancthefcontract.

The objective of the doctrine is that the publio/ge is to continue providing its services
to the public and the contractor will be indemrdfitilly afterwards. Thus, contractors
involved in Government Construction Contracts, propqualified as an administrative
contract, cannot stop the work or raise the defeh&exeptio non adimpleti contractus’.
The defense is not applicable in the civil consashere it is an established principle
that?®

7 The principle was re-written by George Krzeczuimawinder the title ‘Revised Translations for

Administrative Contracts Class’ (Unpublished), &anel Authors believe that it reflects the correewi

of the legislature and is hereby reproduced:Art7/317 Exception of nonperformed contractThe
nonperformance by an administrative body of itsgatilons entitles the contractant to fail to pemfior
his own obligations only where it makes his perfante impossible.In other cases, the contractant
may not invoke nonperformance by the administratidy in order to suspend his own performance

of the contract.

%8 Art.161 of the Egyptian Civil Code as cited byrBam Atallah, p. 33
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...when, in the case of a bilateral contract, cortel@ obligations are due for
performance, either of the contracting parties nadgtain from the performance of his

obligations, if the other party does not perforra bbligations.

4.1.4 The Doctrine of Specific Performance

Specific performance is defined as: & process whereby the creditor obtains as nearly
as possible the actual subject matter of his barga opposed to compensation in money
for failing to obtain it”. Thus, when a court deesespecific performance, it orders the
party who has broken the contract to perform, omaftg of being held in contempt of

court if he does ndt

In Ethiopia, specific performance is a contracteahedy that is exceptionally awarded to
the party seeking for it. Art.1776 of the Civil Gndthus, generally govern the
applicability of the doctrine in the Ethiopian Cratts law regime. Art.1776 of the Civil

Code states thus:

Art. 1776. - Specific performance
Specific performance of a contract shall not beeved unless it is of special interest
to the party requiring it and the contract can befarced without affecting the

personal liberty of the debtor.

A promisee of a contractual obligation can clainedfic performance only if two
conditions are satisfied:
» The obtaining of the very ‘thing’ contracted foraEessential interest
to the promisee, and
» If granted, specific performance should not affélceé personal

liberty of the promisor.

The Sales Law provisions of the Civil Code (Art829-2335) also provide for the

® Richard Posner, Perspectives on
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preconditions that should be fulfilled so as toiroldor specific performance where
Compensatory Sale is not obtainable for the seltePurchase-in-Replacement is not
possible for the buyer. Art.2892 of the Civil Codiso gives specific performance; a

separate treatment as it relates to the sale obirabie property.

In an Administrative Contracts Law context, Art.318f the Civil Code provides thus:

Art.3194. Compulsory performance of contracts

The court may not order the administrative authesitto perform their obligation.

It may, however, make an order for the paymentaiafes unless the administrative
authorities prefer to perform their obligations

Unless otherwise provided by law, it may also chsceh measures as have been
taken by the administrative authorities in violatioof their contractual

undertakings

From the above provisions, therefore, courts canmdér specific performance against a
Government Department for the performance of itgre@tual obligations. The law opts
for the imposition of compensatory damages beingrded to the aggrieved contractor.
The Government Department, however, may still opt the performance of the
contractual obligations when and if the Governm®&apartment finds it that the
compensation to be awarded to the contractor iserharmful to the Department than

discharging its contractual obligations.

The Court, however, misinterpreted the provisionh@ casee HighWay v Solel Boneh
Ltd.

Although by Art.3194(1) of the Civil Code, a countay not order administrative
authorities to specifically perform their obligatis, a court is not thereby precluded from

ordering specific performance of an agreement tansitidisputes to arbitration.

Thus, while the above mentioned provision does se@m to permit any exceptional

readings into it, the Court ruled that specific fpanance can be ordered against
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Government Departments notwithstanding Art.3194¢1he Civil Code.
4.1.5 The Theory of mmixion

Variations® in construction contracts are permitted by law arel common in practice.

The theory of immixion amounts to an unacceptablerierence of the employer or his
agent in the performance of the contractor’s ohilbges. The degree or threshold of the
variation orders may depend largely on the type laneddth of the construction project.
Nevertheless, it may amount to abuse by the empl@gpecially when the employer’s
interference disrupted the organization of the i@mibr as compared to the normal

expectation that an experienced contractor wowke had at the time of contracting.

The following provisions in the Government Constioit Contracts provide to what
extent variation may be permitted. Articles 3284p88vide thus:

Art. 3284. — 2. New works.

(1) The administrative authorities may, against mpapt of an additional
remuneration, require the contractor to perform w®mhich were not mentioned
in the contract.

(2) They may not, however, require him to performoak which by its object would
be totally different to the work mentioned in tlatcact or which would have no
relation to such work.

(3) Nor may they require him to perform a work unclenditions entirely different to

those which have been mentioned in the contract.

Art. 3285. — Rights of the contractor.
(1) Unless otherwise provided in the contract, ¢batractor may cancel the contract
where the increase or reduction of the works as llav required by the
administrative authorities involves a variation mbre than one-sixth of the cost

mentioned in the contract.

0" See the discussion below in Chapter Four.
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(2) In the case of reduction of the works as a whdle shall be entitled to a
compensation equal to the loss suffered by himpaafit of which he is deprived
by reason of the variation of the contract.

(3) The court may limit the amount of compensatwrdeprivation of profit where it
appears that the variation is due to extraneousuwimstances and not to the

default of the authorities having made the contract

4.2 Public Policy Considerations

4.2.1Quantum Meruit, Substantial Performance or Strict performance tahe Letter

In the previous chapters, we indicated that theleyep is not obliged to pay to the
contractor unless and until the latter performs ¢ostractual obligations. Now, the
guestion still remaining is: “When do we say thhaé tcontractor has performed his
contractual obligations to satisfy the employertisat the contractor can be entitled for

the payment?”

Historically, the sanctity of contracts has always been obseNedncouragement has
ever been given to that loose and dangerous deatrimch allows a person to violate his
most solemn engagements. However, it is also thet slight omissions and
inadvertences may sometimes very innocently octhe question is that “Should the
employer be compelled to pay what the work wasameasly worth onquantum meruit
when he takes possession of the building althohghdrms of the contract have not been
fulfilled?”

A strict application of the doctrine gluantum meruitvould force upon the employer a
building, no matter how far it is deviated from thlans and specifications. On the other
hand, one can easily gather the disadvantage®toothtractor if he is absolutely denied
of the right to claim some compensation for theesttnent he made on the building.
Thus, it has been long a perplexing issue in thesttoction industry whether any legal

system can strike the balance between the twoesiter
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Some argué! for example, that if the contractor had, in goaih, attempted to fulfill
his contract, and had succeeded, except as to ari@er details, he should not be
compelled to lose the contract price; it is hisydat remedy the defects or to make some
allowances for such defects. Thu$, full performance of an entire contract was a
condition precedent to claim thereon and that thetrthe of substantial performance has
been recognized where the contractor acted in fmtdand where the deviations from
the plans and specifications were comparatively famd unimportant. Therefore,
recovery was prevented either because the plamilffully and negligently failed to
perform, or abandoned the contract entifélin a leading American case, for example,

the court said:

It is now the rule, that where a builder has in ddaith intended
to comply with the contract, and has substantietiynplied with it,
although there may be slight defects caused byveréences or
unintentional omissions, he may recover the comntpatce, less

the damage on account of such defects.

Thus, in many jurisdictions, the law tolerates di@r unsubstantial deviations. The
problem is, however, the term ‘substantial perfaroga may not be clear. Hence a

critical question:

Does it depend upon tlo®stnecessary to remedy the defects in relation tddte cost
of the building, or upon theumber of defects or upon theeharacter of the defects?

There is no clear-cut answer to this question.sitsaid, however, “..the rule of

substantial performance should not be extendedrukyioe purpose in view when the

T Frank McKinney, Substantial Performance in Buifiand construction Contracts, 28Bench and Bar

61, 1912.

2 BID

? |BID, at 62
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relaxation of strict performance was adopted. Tigxation of the strict performance
was founded upon justice and made applicable tesaghere the contractor honestly
intended to perforrh ™

With this understanding, the ‘substantial perforoen doctrine has effectively
downplayed the applicability of ‘the strict perfoance to the letter’ doctrine.

In Ethiopia, the object of construction contracts doe classified as one of ‘to do’
obligations. Let us see the following provisiomtake it clear.

Art. 1712. - Obligation to give, to do or not to.do
(1) A party may undertake to procure to the othemntya right on a thing or to do or
not to do something.
(2) The party who undertakés do something may undertake to procure to the
other party a specified advantage to do his best to procure such advantage
[Emphasis supplied].

Thus, as it is clear from the provision, obligaiare_to give, to do, and not to.det’s

see some example.

Example 1: A sales contract of a car. The ownehefcar delivers the car and transfers

or procures to the buyer the right of ownershighefcar.

Example 2: An advocate will enter into a contragthwhis clientto do his best in

representing him in the court to defend him if it is a crimiradse.

Example 3: A doctor will enter into a contract wighpatient to do his best to cure
him/her.

Example 4: In a transfer of technology contracg, libensee obligates himself to refrain

from copying the technology of licensor. The lisea also promises to the licensor not

" |BID, at 64
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to sell products outside of the agreed territory.

Example 5: A contractor enters into a contract wathclient (employer) to do the

construction work; complete it and deliver it te ttlient.

This can easily be gathered from Article 2610 & @ivil Code on Contract of work and

labor or properly termed as ‘Work on Goods’ consac

Art. 2610. — Definition.
A contract of work and labour is a contract wheretwye party, the contractor,
undertakes to produce a given resultnder his own responsibility, in consideration
of a remuneration that the other party, the cliamgdertakes to pay hifEmphasis is
added].

As we have tried to indicate earlier, constructbomtracts are types of synallagmatic or
reciprocal or bilateral contracts for which onetparan validly raise the defense of
‘exceptio non adimpleti contractyS The employer, for example, is entitled to the
response states, ‘Regardless of what | may evéytoalobliged to pay you, | am not be
y 76

obliged to pay you one cent until you have finislgedr work’.”> Such types of contracts

are also called ‘Entire Contracts’. An Entire Cawtrcan, thus, be defined 4s:

...the complete fulfillment of the promise by eitharty is a condition precedent to the

right to call for the fulfillment of the promise bye other.

Thus, the rule orQuantum meruff does only apply in certain situations as precisely

> The doctrine cannot, however, be invoked by arestor or Consulting Engineer, or any contracting

party for that matter, in the Administrative comtsalaw regime as discussed above under 4.1.3i®f th

Material.

6 Eyvind Finsen, p.17

" |BID,p.16

8 Quantum meruitis the basis for a claim or a remedy sought fer payment of a reasonable
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given by Bunni®®

A contract agreement exists but either:

» A precise price has not been agreed; or
conditions agreed as a basis for not charging fmr&in work do not
eventually materialize; or

» an original contract has been replaced by anothdr mayment is
sought for work done under this new contract.

» Some times for one reason or another, a contraatsts. According
to Nael Bunni, this situation could arise whé&te:

» There has never been a contract; or

» a contract could have existed but is dischargednandew contract is
substituted; or

» There is a presumption of the existence of a contrat this is later

found to be without legal validity.

Therefore, we can conclude that whilst the contraist not entitled to claim oQuantum
meruitbasis where we have a validly concluded constinatbntract, and that he/ she is
only entitled for payment from the employer when'she produces a given result
(complete the work), the rule of Strict Performarnicethe Letter is not the preferred
option for the obvious injustice that may be irtiid upon the contractor. Thus, in the
absence of agreement to the contrary, only the dfilesubstantial performance of
construction contracts puts the contractor on @iy to claim the payment from the
Employer.

remuneration for work done or services rendered.
9 Nael Bunni, FIDIC Red Book, p.64

8 BID
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4.2.2 Liquidated Damages

Regulating, in advance, the potential damages dhlaer of the contracting party may
suffer, as the consequence of the other party’kiréito perform its contractual
obligations, is the order of the day in the condtan industry. The contracting parties
address this by incorporating a ‘the Liquidated Rges Clause’ to that effect. It is
believed that the Liquidated Damages Doctrine igdusvidely in Common Law

Countries. Nowadays, however, the Doctrine hasivedea welcoming arm in the
construction contracts including in the Civil Lawhtries. In Ethiopia, for example, it is
now fully being put in use in all government constion contracts. The Doctrine might
have made its entry into the Ethiopian Constructiamvs via the FIDIC (Red Book)

Form.

Nevertheless, it does not mean that the Civil Lasur@ries do not have a counterpart
doctrine whereby the contracting parties to a @mtregulate the amount of damages
that will accrue to either of the parties shouleé tbther party fail to perform its
contractual obligations. It is governed by the Rgr@lause.

Thus, let us see what the two doctrines look lkecertain author defined ‘Liquidated

Damages’ as:

. a sum fixed up in advance, which is a fair andugge pre-estimate of the
probable loss that is likely to result from the dxh.

The same author, ‘Penalty’ as follows :
... a sum fixed up in advance, which is extravagadtwanconscionable in amount in
comparison with the greatest loss that could coraddy be proved to have followed

from the breach.

Prof. Kuchaal states that courts in England uswaltw ‘liquidated damages’ stipulated
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in the contract without any regard to the actuaslsustained. He also adds that “ Penalty
clauses, however, are treated as invalid and tlietscan that case calculate damages
according to the ordinary principles and allow omgasonable compensation.” India
gives its own treatment to the concepts. Kuchtseés further that the Indian law does
away with the distinction between the two concepisindia, courts are not bound to
treat the sum fixed in the contract either by waliquidated damages, or penalty as the
sum payable as damages for the non-performancsayethat, “.. courts are required to
allow reasonable compensation so as to cover tiialdoss sustained, not exceeding the
amount so named in the contract.” In other worldg,dourts will only grant reasonable
compensation (to the claimant) that does not exteedmount fixed in the contract by
the parties, be it by way of penalty or genuinedptermination of the damages for non-

performance.

It is worth mentioning that the provision for ligiated damages excludes the employer’s
right to claim additional damages even if it camwhhat the damage it has actually
suffered exceeds the provision for liquidated dagsaip the contract. Therefore, it is

important that the sum fixed for liquidated damagesurately reflecthe extent of loss

the employer will suffer if there is a delay in therformance of the contract. Rees, a
construction Lawyer, advises that, “ If liquidatddmages are not considered to be a
genuine pre-estimate of the loss which would béesed by the employer, they run the
risk of being struck out as constituting a ‘penakyr breach of contract, which is

contrary to English public policy.”

In our country, whilst the penalty clause is regedaunder the Civil Code Articles 1889-
1894, there is no rule, directly or indirectly, uégfing the doctrine of liquidated damages
clauses. As it has been indicated earlier, theruhecbf Liquidated Damages Clause is
generally recognized and applied in the Common Sgstem. Recent developments in
Ethiopia, however, witness that in all major Gowveemt Construction Contracts, the
liuidated damages clause is incorporated. Thezetbe doctrine is particularly relevant

and merits due attention.
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It is believed that this is because, of two readéinstly, the applicability of the FIDIC

Red Book (1987) in the major international conginrccontracts in Ethiopia is evident,
if not, inevitable. Secondly, through the MoWUD &lard Conditions of Contract for

the Construction of Civil Work Projects (May 19948l Government Construction

Contracts, include the liquidated damages claukes,Tin practice, as the contractor is
obliged to produce 10% of the contract price asdopmance bond to the Procuring
Entity, then, for each day of delay on the parth& contractor in completing the work,
0.1% of the contract price is meted out against dbetractor as a penalty until the
penalty amounts to 10% of the contract price; theihg the Performance Bond. Thus,
when the penalty amounts to 10% of the contraateprine employer terminates the

contract in addition to the appropriation of thefpemance bond.

Thus, the question that may follow is:
How should we treat it?
Should we treat it in the way that it is treatedhie Common Law Countries?

Should the Ethiopian Courts let the parties usmtimterchangeably?

In Ethiopia, it is evident that parties provide fam extremely exaggerated amount of
penalty if one of the parties fails to discharge agbntractual obligations. Be this as it
may, should the courts nullify a liquidated damagksise that slaps an exaggerated
amount of money as damages to the non-performiny, peonsidering it as contrary to

Ethiopian public policy?

As it can be easily gathered from the Civil Codéidde 1889 cum 1892, penalty clauses
are not consistent with the idea of applying tlygiilated damages clause, in Common
Law as a genuine pre-estimate of the loss that Imeaguffered by the creditor. Articles
1889 and 1892 provide thus:

Art. 1889. — Penalty.
The parties may fix the amount of damageshwhill be due, should a party fail

to discharge his obligations or to discharge thesmpletely and in due time.
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Art. 1892. — Actual damage.
() The penalty shall be due notwithstanding thatictual damage was caused to the
creditor.
(2) Damages may not be claimed above the amofirthe penalty unless non-
performance is due to the debtor's intention to seawlamage or to his gross
negligence or grave fault.

Article 1893 of the Civil Code is also worth memtiog here in light of the discussion
above.

Art. 1893. — Variation of penalty.
The agreed amount of the penalty due for renfiepmance may not be reduced by the
court unless partial performance has taken place.

It should be clear, thus, that penalty clausesatsupposed to be ‘genuine pre-estimates
of a potential loss’ as it is strongly demandedhs liquidated damages clause. Thus,
even if it is an extremely exaggerated amount, dberts will give deference to it
regardless of whether the creditor has sufferedoampne of the damage. In fact, Article
1892 (2) provides that the creditor can claim abamd more than the amount that is
fixed in the liquidated damages clause when anthef creditor can show that non-
performance was due to:

» the debtor’s intention to cause damage or

» the debtor’s gross negligence, or

» the debtor’s grave fault.

This shows that the amount fixed in the penaltyusédamay be exceeded if the non-
performance is due to the afore mentioned caudes.ig also contrary to the view that is

held for liquidated damages in the Common Law Coesit

Thus, the only remedy for the non-performing paotyavoid the payment of the amount
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of money so fixed in the penalty clause is to iidatke it on the grounds of vitiation of
consent, lesion, etc. Article 1894 of the Civil @towever, establishes the ‘severability
or separability’ doctrine of the penalty clause @ne main contract. This is to say that
the fact that the penalty clause is invalidatedsdoet mean that the main contract is
necessarily invalid. Thus, the debtor may seekirfealidating grounds (mistake, fraud,
duress, motive (cause), lesion, etc) only for grenalty clause’ while the main contract is
maintained valid. The vice versa is not, howevere.t That is, if the main contract is
invalidated for any ground, the penalty clauseasassarily invalid. Note that, in contrast
with the penalty clause, an arbitral clause inseirteghe main contract remains valid even
if the main contract is invalidated for any grouiitiis will enable the contracting parties
to an invalidated contract to appoint an arbitradobitral tribunal that will determine; for
example, the modality for the contracting partieshstatement to the position they had,
had the contract not been concluded. This is caliled doctrine of Severability or

Separability of Arbitral Clauses.

It is, thus, proper to give due attention to whdicmidated damages clause’ is and how it

works in the Common Law countries.

Therefore, the following Journal article on the ‘Eiorceability of
Liguidated damages’ is attached herewith as it iasgy amenable to
understand the doctrine ,and it is easy to comparal contrast it with that

of the ‘Penalty Clause’ of ours.
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Delayed Performance In Construction Contracts -
Enforceability Of Liquidated Damage Clauses

HaroLp WaRrD
Miami, Florida

HE VAST majority of construction
contracts provide for liquidated dam-
ages should the contractor fail to complete
the project within some specified period of
time. In those instances where completion
is delayed, it is reasonably certain that the
owner or contractee will assert some claim
for damages pursuant: to the liquidated
damage clause or, alternatively, seek to
avoid the impact of the clause and recover
alleged actual damages. It then becomes
important to evaluate the enforceability of
the clause—if it is enforceable the parties
~are bound by the sums stipulated; if un-
enforceable, the contractee, though free to
recoup his actual damage, is saddled with
the frequently difficult task of proving the
amount.?

1This has been said to be either the rental value
of the property or the value of its use; Psaty & Fuhr-
man v. Housing Authority of City of Providence, 76
R.I. 87, 68 A2d 82, 10.AL.R2d 789 (1949); Lind-
berg v. Brandt, 350 IllLApp. 317, 112 N.E2d 746
(1953); Morgan-National Woodworking Co. v. Cline,
324 Mass. 15, 84 N.E.2d 460 (1949); where there has
been complete abandonment by the contractor most
courts hold the correct measure of damage to be
the additional cost of completion under the terms
of the contract; Henderson v. Oakes-Waterman
Builders, 44 Cal.App.2d 615, 112 P2d 662 (1941);
Thorne v. White, Mun.Ct. App.D.C,, 103 A2d 579
(1954); George Thompson & Son Co. v. Holzter-
Cabot Electric Co., 184 Ill.App. 475 (1914); Schmidt
Bros. Constr. Co. v. Raymond Y.M.CA., 180 Iowa
1306, 163 N.W. 458 (1917); Cassinelli v. Stacy, 238
Ky. 827, 38 S.w.2d 980 (1931); Allen v. Wills, 4 La.
Ann. 97 (1849); Di Mare v. Capaldi, 336 Mass. 497,
146 N.E.2d 517 (1957); Januska v. Mullins, 329 Mich.
606, 46 N.W.2d 398 (1951); Noonan v. Independence
Indemn, Co., 328 Mo. 706, 41 SW2d 162, 76
ALR. 931 (1931); Von Dorn v. Mengedobt, 41
Neb. 525, 59 N.W. 800 (1894); Anderson v. Shat-
tuck, 76 N.H. 240, 81 Atl. 781 (1911); Damato v.
Leone Constr. Co., 41 N.J. Super. 366, 125 A.2d 302
(1956); Juell v. New Amsterdam Cas. Co., 223 App.
Div. 612, 229 N.Y.Supp. 190 (1928); Eckes v. Luce,
70 Okla. 67, 178 Pac. 219 (1917); Mechanics’ Trust
Co. v. Fidelity & Cas. Co., 304 Pa. 526, 156 Atl. 146
(1931); Pelletier v. Masse, 49 R.I. 408, 143 Atl. 609
(1928); St. John v. Bratton, 25 Tenn.App. 64, 150
S.w.2d 727 (1941); Super-Cold Southwest Co. v.
Green & Romans, Tex.Civ.App., 196 Sw.2d 340
(1946). Some courts, however, have announced the
rule to be the difference in value of the structure
between its incompleted and its completed state;
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In the field of construction contracts, it
is almost universally true that, assuming
compliance with the other essentials of a
valid clause, reasonable per diem damages
for each day of delay will be upheld in
view of the uncertainty of computing
actual damage.?

A determination of the enforceability of
the clause requires an inquiry into three
basic areas:

2American Bank & Trust Co. v. Langston, 180
Ark. 643, 22 S.w.2d 381 (1929); Commercial Inv. Co.
v. Herman, 98 N.J.Eq. 589, 131 Atl. 223 (1925);
Star Sand Co. v. City of Portland, 96 Ore. 323, 189
Pac. 217 (1920); Wells v. City of Philadelphia, 270
Pa. 42, 112 Atl. 867 (1921); City of Bristol v. Bost-
wick, 146 Tenn. 205, 240 S.W. 774 (1922); Central
Oil Development Co. v. Sinclair Oil & Gas Co., Civ.
App., 253 S.W. 328 (1923); Wright v. A. G. Mc-
Adams Lumber Co., Civ.App., 218 S.W. 571 (1920);
Parke v. Pence Springs Co., 94 W.Va. 382, 118 S.E.
508 (1923); Keachie v. Starkweather Drainage Dist.,
168 Wis. 298, 170 N.W. 236 (1919); Grant Marble Co.

v. Marshall & Iisley Bank, 166 Wis. 547, 165 N.W.

14 (1917); Wise v. US,, 249 US. 361, 39 S.Ct. 303,
63 L.Ed. 647 (1919); Indemnity Ins. Co. of North
America v. City of Harrison, 186 Ark. 590, 54 S.W.2d
692 (1932); Weiss v. United States Fid. & Guar. Co.,
800 11 11, 132 N.E. 749 (1921); Edward E. Gustin
% Co. v. Nebraska Bldg. & Inv. Co., 110 Neb. 241,
193 N.W. 269 (1928); Manufacturers Cas. Ins. Co.
v. Sho-Me Power Corp., D.C., Mo., 157 F.Supp. 681
(1957); Wilson v. Peak, 210 La. 969, 28 So.2d 677
(1946); Lee v. Bergesen, 58 Wash.2d 462, 364 P.2d
18 (1961).

Walstrom v. Oliver-Watts Constr. Co., 161 Ala. 608,
50 So. 46 (1909); Routt v. Dils, 40 Colo: 50, 90 Pac.
67 (1907).
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1. Was the clause valid when adopted
by the parties?
A. Was the contractee reasonably cer-
tain to incur some actual damage in
the event of delayed performance?
B. At the time of executing the con-

tract, were actual damages difficult

if not impossible to assess?
C. Is the stipulated sum reasonable
in amount, or is it more in the nature
of a penalty?
2. Did the delayed performance actually
" cause harm to the contractee?
3. Are the circumstances of the delay
such as to nullify the clause?
A. Was the delay due at least in part
to the contractee?
B. Was the delay due to the contrac-
tor having abandoned the project?

A fairly comprehensive summary of much
of the foregoing is to be found in United
States v. Kanter, 137 F.2d 828 (8th Cir.
1943), where the court announced at page
830:

Where, as the partiés here have agreed
is the fact, proof of actual damage for

delay in performance of a contract is im-

_practicable or difficult, courts look with
favor upon reasonable agreements for
liquidated damages made by the parties
with full understanding of the situation
confronting them; and such contract
provisions are uniformly enforced as the
parties have written them. [Cases cited]
Where, however, the amount stipulated
in the contract as liquidated damages for
the failure of performance bears no rela-
tion to the actual damage which may
reasonably be anticipated from such a
failure, courts decline to enforce the
terms of ‘the stipulation. [Cases cited]
Contracts falling in this latter category
are regarded by the courts as contracts
for unenforceable penalties. Where the
contract for liquidated damages is rea-
sonable in character, it is valid and en-
forceable although the party complain-
ing of a failure of performance neglects
or is unable to prove actual damages by
reason of a breach of contract. [Cases
cited] But it is also established that
where one seeking to enforce a provision
for liquidated damages is responsible for
the failure of performance, or has con-
tributed in part to it, the provision will
not be enforced. Where both parties are
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in default, courts will not attempt to
apportion the delay due to each party in
the absence of a contract provision re-
quiring such apportionment.

1. Was THE CLAUSE VALID WHEN ADOPTED
~ By THE PARTIES?

The determination of whether the clause
is a legitimate effort to assess liquidated
damages or a proscribed attempt to impose
a penalty is generally held to be an issue
of law to be resolved by the court.? As said
in Yarbrough Realty Co. v. Barar, 37 Ala.
App. 342, 67 So0.2d 853 (1953):

It is virtually the unanimous rule of all
jurisdictions that whether a stipulation
is for liquidated damages or for a penalty
is a question of law for the court. Mc-
Cormick on Damages, Section 175; 15
Am. Jur., Section 242.

However, a few decisions suggest that
where the intent of the parties is doubtful,
a jury question is presented.*

An excellent discussion of the standards
followed generally by the courts in evaluat-
ing the nature of the clause as one for true
liquidated damages or as a prohibited
penalty is found in Pembroke v. Caudill,
160 Fla. 948, 37 So.2d 538, 6 A.L.R.2d 1395
(1948) :

The real purpose in permitting a stipula-
tion for damages to stand as compensa-
tion for a breach being “to render certain
and definite that which appears to be
uncertain and not easily susceptible of
proof” [Cases cited], the fact that a stipu-
lation denominates a sum to be paid for
breach of a contract as “liquidated dam-
ages” or as a “penalty” will not in and
of itself be conclusive. The courts will

3Trans World Airlines, Inc. v. Travelers Indemn.
Co., 262 F2d 321 (1959); Canadian Min. Co. v.
Creekmore, 226 Ark. 980, 295 S.W.2d 357 (1956);
Pembroke v. Caudill, 160 Fla. 948, 37 So2d 538
(1948); Wade & Dunton v. Gordon, 144 Md. 49, 64
A.2d 422 (1949); H. J. McGrath Co. v. Wisner, 189
Md. 260, 55 A.2d 793 (1947); Sofio v. Glissman, 156
Neb. 610, 57 N.W.2d 176 (1958); Mid-Continent Life
Ins. Co. v. Goforth, 193 Okla. 314, 143 P.2d 154
(1943); Suiter v. Davis, Civ.App., 286 S.W.2d 200
1955).
¢ 4Sn2ith v. Nevin, 82 Ga.App. 482, 61 S.E.2d 430
(1950); McMurray v. Faust, 224 Ia. 50, 276 N.W. 95
(1987); Geiger v. Cawley, 146 Mich. 550, 109 N.W.
1064 (1906); Psaty & Fuhrman v. Housing Author-
ity of City of Providence, 76 R.I. 87, 68 A2d 32, 10
ALR.2d 789 (1949).
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always look to the nature of the con-
tract, the terms and purposes of the
whole instrument, the natural and ordi-
nary consequences of a breach and the
peculiar circumstances attending each
case, to determine its real character and
purpose.

* * * there appears to run throughout
the * * * cases * * * the following con-
trolling principle: Where compensation
for injury resulting from a breach of con-
tract is reasonably susceptible of meas-
urement by some adequate and approved
legal standard, a stipulation providing
for the payment of an amount which
may easily be excessive with reference to
the terms, nature, and purpose of the con-
tract, making it a matter held in ter-
rorem over either party, should be con-
strued as a penalty, ‘even though it be
specifically designated as liquidated dam-
ages. [Cases cited] Where the actual dam-
ages contemplated when the contract was
made are in their nature uncertain and
may so depend upon extrinsic considera-
tions and circumstances as to be incapa-
ble of ascertainment with any reasonable
degree of exactness, and the fixed sum
stipulated to be paid is not dispropor-
tionate to the probable injury likely to
result from a breach of the contract, ef-
fect should be givén to the stipulation as
one for liquidated damages, without re-
gard to its designation or the amount of
injury actually suffered as the result of
the breach.

* * * the guiding principle * * * should
be that of “just compensation” for injury
resulting from the breach of the con-
tract, and the controlling object should
be to place the injured party in as ad-
vantageous position as he would have
occupied had his contract not been
broken.

There appear to be few decisions dis-
cussing which party has .the burden of
proof in adjudicating the nature of the
clause, and those that do are in conflict.
Some assert that the party seeking to rely
upon the clause has the burden of estab-
lishing the impracticability of proving
actual damages.® Other authorities hold

sBetter Food Markets v. American Dist. Teleg.
Co., 40 Cal2d 179, 253 P.2d 10, A.L.R. 580 (1953);
Rice v. Schmid, 18 Cal2d 382, 115 P.2d 498 (1941);
Dyer Bros. Golden West Iron Wks. v. Central Iron
Wks., 182 Cal. 588, 189 Pac. 445 (1920).
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that the burden of establishing the clause
as a penalty is upon the party urging it
to be so.®

2. Dip THE DELAYED PERFORMANCE Ac-
TUALLY Cause HArMm To  THE Con-
TRACTEE?

This presents a question as to which the
courts are irreconcilably split. As a matter
of pure logic, it would seem that those
courts holding that absence of damage is
no defense are conceptually correct, since
the validity of the clause is to be deter-
mined with reference to the situation of
the parties at the time it was agreed upon
and must not be analyzed with the benefit

-of hindsight.? :

Accordingly, under this view, if it ap-
peared reasonable and probable at the time
of contracting that delayed performance
would visit some harm upon the contractee
and the parties made an obvious attempt
to reasonably assess damages only and not
a penalty, the clause is enforceable notwith-
standing the subsequent windfall nature
of the result as to the contractee. And
many courts have so held. Thus, in Mc-
Carthy v. Tally, 46 Cal.2d 577, 297 P.2d
981 (1956) the court stated:

We hold that in order to recover on a
contract provision for liquidated dam-
ages the plaintiff must plead and prove
that at the time the contract was entered
into damages in the event of breach
would be impracticable or extremely
difficult of an ascertainment; that the
sum agreed upon represented a reason-
able endeavor to ascertain what such
damages would be; and that a breach of
the contract had occurred. In other
words, no actual damage is necessary in
order to recover under a liquidated dam-
age provision provided that the case is,
in other respects, a proper one * * *3

6Manufacturers Cas. Ins. Co. v. Sho-Me Power
Corp. (W.D.Mo., 1957) 157 F.Supp. 681; Wilt v.
Waterfield, 273 S.W.2d 290 (1954); Lu-Mi-Nus Sign¢
v. Jefferson Shoe Stores, 257 Ill. App. 150 (1930).

7Manufacturers Cas. Ins. Co. v. Sho-Me Power
Corp., supra, note 6; Better Food Markets Inc. v.
American Dist. Tel. Co., 40 Cal2d 179, 253 P.2d 10,
42 A.L.R.2d 580 (1953)..

8See also: Stewart-McGhee Constr. Co. v. Caddo
Parish School Board, 115 So. 458 (1927); Byron Jack-
son v. United States, 35 F.Supp. 665 (S.D., Cal,
1940); Stephens v. Essex County Park Commission
(3rd Cir. 1906) 143 Fed. 844; United States v. Beth-
lehem Steel Co., 205 U.S. 105, 27 S.Ct.Rep. 450, 51
L.Ed. 731 (1907); Walsh v. Methodist Episcopal

Pager4 of 129



April, 1965

However, the foregoing view would ap-
pear to be wholly out of harmony with the
sole purpose of liquidated damages as
being no more than “just compensation”
for the injury sustained (Pembroke, supra),
and for that reason many jurisdictions have
refused to apply the clause if the contractee
cannot show some actual damage.® Thus,
in Northwest Fixture Co. v. Kilbourne &
Clark Co., 128 Fed. 256 (9th Cir. 1904) the
court stated at page 261:

It is clear that no damages were recover-
able by the appellant for the breach—if
breach there were—of the-contract. Con-

9Northwest Fixture Co. v. Kilbourne & Clark Co.,
62 C.C.A. 638, 128 Fed. 256 (1904); Rispin v. Mid-
night Oil Co., 291 Fed. 481, 3¢ A.L.R. 1331 (1923);
Gay Mifg. Co. v. Camp, 13 C.C.A. 137, 25 US.App:
134, 65 Fed. 794 (1895); Muldoon v. Lynch, 66 Cal.
536, 6 Pac. 417 (1885); Miller v. Macfarlane, 97
Conn. 299, 116 Atl. 385 (1922); Schoolnick v. Gold,
89 Conn. 110, 93 Atl. 124 (1915); Rabinowitz v.
Apter, 90 Conn. 1, 96 Adl. 157 (1915); Banta v. Stam-
ford Motor Co., 89 Conn, 51 92 Atl. 665 (1914);
Smith v. Newell, 37 Fla. 147, 20 So. 249 (1896); Rad-
loff v. Haase, 196 I11. 365, 63 N.E. 729 (1902); Willson
v. Baltimore, 83 Md. 203, 55 Am.St.Rep. 339, 34 Atl.
774 (1896); Ward v. Haren, 183 Mo.App. 569, 167
S.W. 1064 (1914); Jackson County Light, Heat &
P. Co. v. Independence, 188 Mo.Afp. 157, 175 S.W.
86 (1915); Jersey City v. Flynn, 74 N.J.Eq. 104, 70
Atl. 497 (1908); McCann v. Albany, 11 App.Div. 378,
42 N.Y.Supp. 94 (1896); Dunn v. Morgenthau, 73
App.Div. 147, 76 N.Y.Supp. 827 (1902); Rubin v. John
C. Gabler Co., 111 N.Y.Supp. 124, 127 App.Div. 275
(1908); Fehlinger v. Boos, 118 N.Y.Supp. 167 (1908);
Graham v. Lebanon, 240 Pa. 337, 87 Atl 567 (1913);
Pierce v. Jung, 10 Wis. 30 (1859); United States v.
Henke Constr. Co. (W.D., Mo., 1945) 67 F Supp. 123;
Kelly v. McDonald, 276 Pac. 404 (1929); Brooks v.
City of Wichita, 114 Fed. 297 (1902); Wood v.
Niagara Falls Paper Co., 121 Fed. 818 (1908); Fidel-
ity & Deposit Co. of Maryland v. Jones, 75 S.W.2d
1057 (1934); Hathaway v. Lynn, 43 N.W. 956 (1889).

Church, South, Tex.Civ.App. 178 S.W. 241 (1915}
Elliott Mach. Co. v. United States, 43 Ct.Cl. 232
(1908); Brown Iron Co. v. Norwood, Tex.Civ.App.
69 S.W. 253 (1902); Omohundro v. Ottenheimer, 198
Ark. 187, 127 S.W.2d 642 (1939); Robbins v. Plant,
174 Ark. 639, 297 S.W. 1027, 59 A.L.R. 1128 (1927);
Kelly v. McDonald, 98 Cal.App. 121; 276 Pac. 404,
406 (1929); Bowman v. Maryland Cas. Co., 88 Cal.
App. 481, 263 Pac. 826 (1928); Lu-Mi-Nus Signs v.
Jefferson Shoe Stores, 257 Ill.App. 150 (1930); Alex-
ander Hamilton Institute v. Calkins, 112 N.J.Law
170, 170 Atl. 54 (1934); Norris v. McMechen, 238
N.Y.Supp. 181, 185 Misc. 361 (1930); Atwood v. Fa-
gan, 63 Tex.Civ.App. 659, 134 SW. 765 (1911);
Jones v. Kelley, Tex.Civ.App. 91 S.W.2d 969 (1936);
United States v. United States Fid. & Guar. Co., D.C.
Pa, 35 F.Supp. 959 (1940); United States for Use
and Benefit of Lichter v. Henke Constr. Co., 67 F.
Supp. 123, aff'd C.C.A. 157 F.2d 18 (1945); United
States v. Le Roy Dyal Co., C.ANN.J,, 186 F.2d 460,
cert. denied, 341 U.S. 926, 71 S.Ct. 797 (1950); Tate
v. Le Master, 231 S.C. 429, 99 S.E.2d 39 (1957);
Smith v. Lane, Civ.App. 236 S.W.2d 214 (1950).
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ceding the rule to be that, in order to
recover a sum as liquidated damages, it
is unnecessary to prove actual damage,
it is also true that no provision in a con-
tract for the payment of a fixed sum as
damages, whether stipulated for as a
penalty or as liquidated damages, will be
enforced in a case where the court can
see that no damages have been sustained.
It is the general rule that, where the sum
named in the contract to be paid on a
breach thereof is evidently wholly dis-
proportionate to the damage actually
sustained, or where it is shown that no
actual damage has been sustained by the
breach, the courts will deem the parties
to have intended to stipulate for a mere
penalty to secure performance. * * * Ga
Manufacturing Co. v. Camp. 65 F. 794,
* % *. Wilcus v. Kling, 87 Il 107.

It would seem, therefore, that to permit
recovery of liquidated damages where the
contractee has clearly suffered no actual
damage is to violate the principle under-
lying awards for breach of contract; i.e., to
put the injured party in as good a position
as he would have been had the bargain
been fulfilled; Pembroke, supra; Restate-
ment, Contracts, Section 329 (1932).

3. ARE THE CircuMSTANCES OF THE DE-
LAY SucH As To NuLLIFY THE CLAUSE?

It is well-settled that where the delay is
the exclusive responsibility of the con-
tractee, the liquidated damage clause is
nullified.’* However, the courts are hope-

10Williams v. Rosenbaum, 57 Wash. 94 (1910);
Beattie Mfg. v. Heinz, 120 Mo.App. 465 (1906); Van
Buren v. Digges, 11 How. 461, 13 L.Ed. 771 (1850);
District of Columbia v. Camden Iron Works, 181
US. 453, 45 L.Ed. 948, 21 S.Ct. 680 (1901); Atlantic
City v. Warren Bros. Co., (3rd Cir. 1915) 226 Fed.
372; King Iron Bridge & Mfg. Co. v. St. Louis, 43
Fed. 768, 10 L.R.A. 826 (1890); Erickson v. United
States, 107 Fed. 204 (1901); Champlain Constr. Co.
v. O’Brien, 117 Fed. 271 (1902); Consolidated En-
gineering Co. v. United States, 35 F.Supp. 980 (ap-
peal dismissed in 1941), 123 F.2d 1015 (1940); Ittner
v. United States, 43 Ct.Cl. 336 (1908); Austin Co. v.
United States, 58 Ct.Cl. 98 (1923); Boyd v. Bargag-
liotti, 12 Cal.App. 228, 107 Pac. 150 (1909); Marsh
v. Kauff, 74 111. 189 (1874); F. J. Lewis Mfg. Co. v.
Cobe, 180 IllLApp. 466 (1918); Humghrey v. Fla-
herty, 98 Kan. 634, 158 Pac. 1112 (1916); Haffner
& Taylor v. Perloff, 174 La. 687, 141 So. 377 (1932);
Wallis v. Wenham, 204 Mass. 83, 90 N.E. 396, 17
Ann.Cas. 644 (1910); Scheible v. Klenk, 171 Mich. 1,
137 N.W. 106 (1912); Maurer v. School Dist., 186
Mich. 223, 152 N.W. 999 (1915); Eldridge v. Fuhr,
59 Mo.App. 44 (1894); Beattie Mfg. Co. v. Heinz,
120 Mo.App. 465, 97 S.W. 188 (I906); Weeks v.
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lessly in conflict as to these questions: (a)
What is the effect where the delay is due
in part to the contractee? (b) What is the
effect where the delay results from the
contractor having completely abandoned
the project?

Where the delay is in part occasioned by
the contractee, the distinct majority view
is that the clause is unenforceable, since
the court will not undertake to apportion
the loss in view of the impracticalities of
the situation.?

One of the leading decisions expounding
this view is United States v. United Engi-
neering & Contracting Co., 234 U.S. 236,

11United States v. United Engineering & Con-
tracting Co., 234 U.S. 236, 34 S.Ct. 843, 58 L.Ed. 1294
(1913); E. Guastavino Co. v. United States, 50 Ct.
Cl, 115 (1915); Austin Co. v. United States, 58 Ct.Cl.
98 (1923); Standard Steel Car Co. v. United States,
67 Ct.Cl. 445 (1929); Greenfield Tap & Die Corp.
v. United States, 68 Ct.Cl. 61 (1929); Newcomb v.
United States, 68 Ct.Cl. 246 (1929); Levering & G.
Co. v. United States, 73 Ct.CL. 566 (1932); HW.
Zweig Co. v. United States, 92 Ct.Cl. 472 (1941);
Champlain Constr. Co. v. O’Brien, 117 Fed. 271
(1902); Jefferson Hotel Co. v. Brumbaugh, 168 Fed.
867 (1909); Caldwell & Drake v. Schmulbach, 175
Fed. 429 (1909); Gogo v. Los Angeles Flood Control
Dist., 45 Cal.App.2d 334, 114 P.2d 65 (1941); Early
v. Tussing, 182 Mich. 314, 148 N.W. 678 (1914);
Maurer v. School Dist, 186 Mich. 228, 152 N.W.
999 (1915); Mosler Safe Co. v. Maiden Lane Safe
- Deposit Co., 199 N.Y. 479, 93 N.E. 81 (1910); Dady
v. New York, 10 N.Y.Supp. 819 (1890); Wills v. Web-
ster, 37 N.Y.Supp. 354 (1896); Thilemann v. New
York, 81 N.Y.Supp. 773 (1903); Holland Torpedo
Boat Co. v. Nixon, 115 N.Y.Supp. 573 (1908); Argyle
v. Plunkett, 162 N.Y.Supp. 242 (1916); Small v.
Burke, 86 N.Y.Supp. 1066 (1904); Smith v. Tahle-
quah, 117 Okla. 204, 245 Pac. 994 (1926); American
Engineering Co. v. United States, D.C.Pa., 24 F.
Supp. 449 (1938); Wharton Green & Co. v. United
States, 86 Ct.CL. 100 (1937); Monks et al Ex’rs v.
United States, 79 Ct.Cl. 302 (1934); Sun Shipbuild-
ing & Dry Dock Co. v. United States, 76 Ct.Cl. 154
(1932); Bethlehem Steel Co. v. United States, 75 Ct.
Cl. 845 (1982); Carroll v. United States, 68 Ct.Cl. 500
(1929); Camden Iron Works v. United States, 51 Ct.
CL 9 (1915); Wyant v. United States, 46 Ct.Cl. 205
(1911); Germain Lumber Co. v. United States, D.C.
Pa, 56 F.Supp. 1001 (1944); Joseph A. Holpuch Co.
v. United States, 104 Ct.Cl. 254 (1945).

Little, 89 N.Y. 566 (1882); Mosler Safe Co. v. Maiden
Lane Safe Deposit Co., 199 N.Y. 479, 93 N.E. 81, 87
LR.A. (NS.) 363 (1910); Small v. Burke, 92 App.
Div. 338, 86 N.Y.Supp. 1066 (1904); Dunavant v.
Caldwell & N.R. Co., 122 N.C. 999, 29 S.E. 837 (18-
98); White v. Braddock School Dist., 159 Pa. 201,
28 Atl. 136 (1898); Lilly v. Person, 168 Pa. 219, 32
Atl. 28 (1895); Coryell v. Dubois, 226 Pa. 103, 75
Atl. 25 (1909); Mason v. Rempe, Tex.Civ.App. 41
S.W. 694 (1897); Alexander v. Good Marble & Tile
Co., Tex.Civ.App. 4 S.W.2d 636 (1928); Dumke v.
Puhlman, 62 Wis. 18, 21 N.W. 820 (1884); Boden
v. Maher, 105 Wis. 539, 81 N.W. 661 (1900).
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34 S.Ct. 848, 58 L.Ed. 1294 (1913), where
the court announced:

We think the better rule is that when
the contractor has agreed to do a piece
of work within a given time and the
parties have stipulated a fixed sum as
liquidated damages not wholly dispro-
portionate to the loss for each day's de-
lay, in order to enforce such payment the
other party must not prevent the per-
formance of the contract within the stip-
ulated time, and that where such is the
case, and thereafter the work is com-
pleted, though delayed by the fault of
the contractor, the rule of the original
contract cannot be insisted upon, and
liquidated damages measured thereby are
waived.

The minority view permits apportion-
ment if possible.’? However, two of the
leading cases in this school seem to have
made the issue turn solely on whether the
evidence could feasibly present a jury ques-
tion; see Wallis v. Wenham, 204 Mass. 83,
90 N.E. 396 (1910); Bedford-Carthage
Stone Co. v. Ramey, 34 S.W.2d 387 (1930).

It should be noted that in this particular
area, as in so many others in the field of
contract law, the courts generally give ef-
fect to a provision of the contract whereby
the parties clearly intended to provide for
the problem that has arisen and to achieve
a disposition in a manner other than
through application of some general prin-
ciple of contract law. Thus, irrespective
of the causes of the delay, if the agreement
requires that the contractor give notice of
any delay or make application for exten-
sion of time, this is generally held to be a
valid condition precedent that must be

12Coal & Iron R. Co. v. Reherd, 204 F. 859 (1913);
Texas & St. LR. Co. v. Rust, 19 F. 239 (1883); Amer-
ican Engineering Co. v. United States, 24 F.Supp.

'449 (1988); Snead & Co. Iron Works v. Merchants

Loan & T. Co., 225 Ill. 442, 80 N.E. 237 (1907); Her-
bert v. Weil, 115 La. 424, 39 (1905); Haughery v.
Thiberge, 24 La.Ann. 442 (1872); Wallis v. Wenham,
204 Mass. 83, 90 N.E. 396 (1910); Jobst v. Hayden
Bros., 84 Neb. 785, 121 N.W. 957 (1909); Small v.
Burke, 86 N.Y.Supp. 1066, 92 App.Div. 338 (1904);
Pittsburgh Iron & S. Engineering Co. v. National
Tube Works Co., 184 Pa. 251, 39 Atl. 76 (1898);
Wright v. Meyer, 25 S.W. 1122 (1894); Wilkens v.
Wilkerson, 41 S.W. 178 (1897); Neblett v. McGraw,
41 Tex.Civ.App. 239, 91 S.W. 309 (1905); Bedford-
Carthage Stone Co. v. Ramey, 34 SW.2d 387 (1930);
Williams v. Ronsebaum, 57 Wash. 94, 106 P. 498
(1910); Wiley v. Hart, 74 Wash. 142, 132 P. 1015
(1913).
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complied with before the contractor may
escape the effect of the liquidated damage
clause upon the ground that the contractee
occasioned the delay.??

Illustratively, in Trauts Realty Corp. v.
Casualty Co. of America, 166 N.Y.Supp.
807 (1917), the surety on the contractor’s
bond sought to defend against application
of the damage clause on the basis that the
contractee delayed the beginning of the
work. The court, however, held this was no
defense because of the failure to adhere
to the contract requirement that in case of
any delay the contractor was required to
apply to the architect for an extension of
time.

Nevertheless, a few decisions may be
found which refuse to give effect to any
such agreement and simply apply the ma-
jority rule. In Smith v. Tahlequah, 117
Okla. 204, 245 Pac. 994 (1926), the court,
rejecting the need for compliance with such
a provision, announced:

* * * The provision of the contract here-

tofore quoted requiring notice and pro-

viding the method to be adopted to se-
cure an extension of time and, etc., is of
no avail to the defendant in his plea for
liquidated damages, * * *

The right to recover liquidated damages
being once abrogated cannot be renewed
or revised except by subsequent agree-
ment,

And one court has gone so far as to hold
that there will be no apportionment in in-
stances of mutual delay despite the fact
that the contract so provides.™*

Finally, we come to perhaps the most
perplexing of all the issues in this area:

Does complete abandonment of the job

by the contractor abrogate the clause for

13Chapman Decorative Co. v. Security Mut. Life
Ins. Co., 149 Fed. 189 (1906); Carroll v. United
States, 68 Ct.Cl. 500 (1929); Wait v. Stanton, 104
Ark. 9, 147 S.W. 446 (1912); United States v. Cun-
ningham, 75 App.D.C. 95, 125 F2d 28 (1941); Wm.
P. Jungclaus Co. v. Ratti, 67 Ind.App. 84, 118 N.E.
966 (1918); Equitable Real Estate Co. v. National
Surety Co., 133 La. 448, 63 So. 104 (1913); Ward v.
Haren, 139 Mo.App. 8, 119 S.W. 446 (1909); Feeney
v. Bardsley, 66 N.J.L. 239, 49 Atl. 443 (1901); Trauts
Realty Corp. v. Casualty Co. of America, 166 N.Y.
Supp. 807 (1917); Curry v. Olmstead, 26 R.I. 462,
59 Atl. 392 (1905); J. G. Wagner Co. v. Cawker, 112
Wis. 532, 88 N.W. 599 (1902); David v. La Crosse
Hospital Ass'n, 121 Wis. 579, 99 N.W. 351 (1904).

14Caldwell & Drake v. Schmulbach, 175 Fed. 429
(1909).
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liquidated damages, or will it be enforced
without regard to the fact of abandon-
ment?

On this issue too, the courts are absolute-
ly divided. The majority view—and the
older one—is that complete abandonment
by the contractor nullifies the clause and
the contractee must prove actual dam-
ages.”> The rationale of this view is per-
haps best expressed in Village of Canton v.
Globe Indemnity Co., 195 N.Y.Supp. 445
(1922) :

The authorities quite uniformly hold, as
far as I am advised, that a provision for
liquidated damages in a building con-
tract such as we are here considering
should be construed and applied only to
delayed, and not to abandoned, per-
formance. * * *

The contract herein provides that, on
abandonment thereof by the contractor,
the plaintiff may itself at its option com-
plete the work at the expense of the con-
tractor. This provision, by the terms of
the bond, is made subject to the prior
right of the surety to do the same thing.
It seems anomalous that an owner should
be allowed liquidated damages for de-
lays in the completion of the contract
which the owner itself completed, even
though, as is probably true in this case,
the plaintiff proceeded with the due
diligence. * * * The provision for liqui-

15Moore v. Board of Regents, (Mo. 1908) 115 S.W.
6, 12-13; Gallagher v. Baird, 54 App.Div. 398, 66
N.Y.Supp. 759 (1900); Shields v. John Shields Constr.
Co. (at Chancery N.]J. 1913), 86 Atl. 958; Joint School
Dist. No. 4 v. Bailey-Marsh Co. (Wis. 1923) 194 N.W.
171, 174; Moore v. School Dist. No. 2, 215 Mo. 705,
115 S.W. 6 (1909); Gillette v. Young, 45 Colo. 562,
101 Pac. 766 (1909); C.J. 794, § 135; Sinnott v. Schu-
macher (Dist.Ct.App., 1st Dist., Cal. 1919) 187 Pac.
105, 108; Mason v. Continental Supply Co. (Okla.
1924), 225 Pac. 381, 383; Garey v. City of Pasco,
(Wash. 1962), 154 Pac. 433, 435; Bacitalupi v. Phoe-
nix Bldgs. & Constr. Co. (Ct.App.,- Ist Dist.Cal. 1910)
1 So.Pac. 892, 894; City of Newhaven v. National
Steam Economizer Co. (Conn. 1907) 64 Atl. 959, 962;
Fidelity & Deposit Co. v. Robertson (Ala. 1903) 34
So. 933, 942-944; Mosses v. Autuomo (Fla. 1908) 47
So. 925, 926; Murphy v. United States Fid. & Guar.
Co., (S.Ct., App. Div. 1905) 91 N.Y.Supp. 582 (aff'd
without opinion, 184 N.Y.Supp. 73, 76 N.E. 1101);
C. T. Willard Co. v. City of New York (5.Ct. 1918)
142 N.Y.Supp. 11; Clark v. Fleischmann Vehicle Co.
(S.Ct., N.Y. 1921) 187 N.Y.Supp. 807; Village of
Canton v. Globe Indemnity Co. (S.Ct. 1922) 195
N.Y.W. 445; Board of Education in City of New °*
York v. Sandman (S5.Ct. 1941), 234 N.Y.Supp. 665;
The Lennon v. Smith (Ct.App., N.Y,, 2nd Div. 1891),
27 N.E. 243.

Page77 of 129



Page 256

dated damages must be construed, not
in the light of the fact that there has
been no ‘“unnecessary delay” by the
plaintiff, but in light of possibilities per-
mitted by such construction. There
would be a constant temptation to an
owner in such a case not to hasten the
work to completion.

Frequently, the courts following this

" view decline to enforce the clause on the

simple ground that complete abandonment

was simply not contemplated by the parties

when they agreed upon the damage clause.

Thus in Gallagher v. Baird, 66 N.Y.Supp.
759 (1900), the court held at page 762:

It is said that the liquidated damages for
which the contract made provision fur-
nished the measure of damage. But this
clause relates to delay in completion of
the contract. Its language so shows:

“In case the said party of the first
part shall fail to fully and entirely
* * * complete within the time here-
inbefore limitéd for such completion
and delivery * * * the said party of the
first part shall and will pay to the
said party of the second part the sum
of fifty dollars for each and every
day that the said party of the first
part shall be in default.”

It is manifest that this clause contem-
plated.a completion of the contract, with
damages for delay. There was no com-
pletion or attempt to complete, but an
utter abandonment, and such clause was
not intended to cover such a case, nor
was provision made in the contract for
such a contingency.

The minority view, however, enforces the
clause notwithstanding total abandonment
by the contractor. One of the leading cases
in this field—at least the one most frequent-
ly cited by the exponents of this school—
is an opinion by the United States Court
of Appeals, Ninth Circuit. (The decision
was later reversed by the Supreme Court
because the Court of Appeals failed to fol-
low California law, the Supreme Court
holding that the federal court was bound
by past pronouncements of the state’s inter-
mediate appellate courts and that the
absence of a ruling by the state supreme
court was immaterial.) In Six Companies
v. Joint Highway Dis. No. 13, 110 F.2d 620
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(9th Cir. 1940) (reversed 311 U.S. 180, 61
S.Ct. 186):

Appellants contend that the clause does
not apply to the delay in completion
after abandonment by the contractor.
* * * Fairly construed, [the stipulation
for liguidated damages] means that the
period for which the damages are to be
computed comprises the time between the
agreed date of completion of the “work”
and its actual completion, whether by
the contractor or by the district. . It is
not for delay in completion of the con-
tract but for delay in the completion of
the work that the damages are provided.
The clause does not in terms or by im-

. Pplication empower the contractor to put
an end to the accrual of the liquidated
damages by the mere process of refusing
to go ahead after the time for comple-
tion has passed.

In City of Reading v. United States Fid.
& Guar. Co., 19 F.Supp. 350 (E.D. Pa,
1937), involving abandonment of the con-
struction of a water supply tunnel, the
court stated:

The remaining question is whether the
City is entitled to additional damages for
delay. It has apparently claimed them
upon the basis of the penalty of $50 per
day for delay contained in Rae’s Con-
tract. We may admit that a stipulation
of this kind may not be applied in re-
spect of the full period of delayed con-
struction, since some of the delay may
well be due to acts of the owner of de-
fault of the second contractor and for
these the defaulting contractor shall not
be held responsible. * * * It does not
follow, however, that the City is not
entitled to any damages for delay. It
has been held that such damages are
recoverable. * * * The penalty stipu-
lated for in the contract appears to be a
reasonable liquidation by the parties of
the damages suffered by the City for de-
lay in completing the contract * * *, and
we think that the City is entitled to
claim damages at that rate for such delay
as a direct result from Rae’s abandon-
ment of the work.

One of the more recent decisions in this
area arose in South Carolina, whose su-
preme court reaffirmed her allegiance to
the minority view in Austin Griffith, Inc.
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v. Goldberg, 224 S.C. 372, 79 S.E.2d 447
(1953) :

The contractor contends, and the court
below held, that where the owner elects
to take possession of and to complete the

work himself, as authorized by the con--

tract, the clause providing for liquidated
damages does not apply. There are some
authorities, particularly the older cases,
so holding. See 9 C.].S. Building & Con-
struction Contract, Sec. 136, 12 C.].S.
Building and Loan Associations, Sec. 106.
This is also the view expressed in Wil-
liston on Contracts, Revised Ed., Vol. 3,
Sec. 785, where it is stated that a pro-
vision of this kind “is construed as ap-
plying only to delay, not to abandoned
performance.” This was the position ad-
vanced by Mr. Justice Cothran in a dis-
senting opinion in National Loan & Ex-
change Bank of Greenwood v. Gustafson,
supra, 157 So.C. 221, 154 S.E. 167. But a
majority of the court held otherwise
where the contractor abandoned-the job
after the day fixed in the contract for
completion. * * *

The contention now advanced by the
contractor is not only contrary to the
view taken by this court in the forego-
ing case, but is not supported by the
weight of authority elsewhere. In South-
ern Pacific v. Globe Indemnity Co., 2nd
Cir. 21 F.2d. 288, 291, the court said:

* * * a close examination of the cases,
however, does not in our opinion
establish such a rule, and we can see
no justification for it, at least when
the contractor abandons after the time
for completion has passed. In such a
case some part of the liquidated dam-
ages has accrued before the repudia-
tion. No intelligible reason has been
suggested why the owner should lose
his right.to them because of a subse-
quent repudiation.

A few other jurisdictions have joined
with the minority.

16Williston on Contract, Rev. Ed., Vol. 3, Sec. 785;
National Loan & Exchange Bank of Greenwood v.
Gustafson, supra, 157 S.C. 221, 154 S.E. 167 (1930);
School Dist. No. 3 v. United States Fid. & Guar. Co.
(Kan., 1915) 142 Pac. 668, 670-671; Comey v. United
Surety Co. (N.Y. 1916) 111 N.E. 832, aff'd, 145
N.Y.Supp. 674; McCegney v. Ilinois Surety Co.,
(S.Ct., N.Y., 1917), 167 N.Y.Supp. 843, 845; Clemente
Constr. Corp. v. P. T. Contracting Co., (8.Ct,, N.Y,,
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As might be expected, of course, there
is some difficulty, under the minority view,
in ascertaining the precise extent of liabil-
ity. Thus, where the abandonment occurs
subséquent to the date originally fixed for
completion, the courts are not in accord as
to whether the contractor is liable for
liquidated damages only between the fixed
completion date and the abandonment
date, or whether liability continues until
actual completion.

In School Dist. v. DeLano, 95 Kan. 499,
152 Pac. 668 (1915), the court held the con-
tractor liable for stipulated damages not
only for the period between the specified
completion date and the abandonment
date, but for a reasonable period after
abandonment in which the contractee was
entitled to determine how the job should
be completed, and finally the contractor
was also held liable for the period between
the time when the completion of the work
was actually begun and the completion
date itself. A basically similar approach
appears to have been followed in National
Loan & Exch. Bank v. Gustafson, 157 S.C.

221, 154 S.E. 167 (1930).

However, in Southern Pac. Co. v. Globe
Indemnity Co., 21 F.2d 288 (2d Cir. 1927),
cert. denied, 279 U.S. 860, 49 S.Ct. 418, the
court held that the contractee would be re-
quired to show the time that the con-
tractor would have taken to complete the
work had he not abandoned it, and that
ordinarily this time would be no longer
than the shortest period in which it could
be completed. )

In Joint School Dist. v. Batley-Marsh Co.,
181 Wis. 202, 194 N.W. 171 (1923), the
court held the contractor liable for the
period between the date of his abandon-
ment and the time when the contractee as-
sumed control of the project.

Austin-Griffith, Inc. v. Goldberg, 224 S.C.
872,79 S.E.2d 447 (1953), follows a general
rule of reasonableness, and holds that if
the contractee completes within a reason-
able time, the contractor is liable for the
entire period between the original and
actual completion date.

1939) 16 N.Y.S.2d 483; City of Reading v. United
States Fid. & Guar. Co., (E.D.Penn., 1937), 19 F.
Supp. 350; Southern Pac. Co. v. Globe Indemnity
Co. (2d Cir., 1927) 21 F.2d 288; Bankers’ Surety Co.
v. Elkhorn River Drainage Dist. (C.C.A., 1914), 214
Fed. 342.
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SUMMARY

The numerous factors and the several
varying views affecting the enforceability
of a liquidated damage clause in ‘construc-
tion contracts make it rather difficult to
predict accurately and precisely the out-
come of most matters wherein the enforce-
ment of such a clause is in dispute. In-
deed, even the problem of the draftsman-
ship of the clause is compounded by some
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of the decisions. Especially is this true in
instances of complete abandonment of the
job by the contractor.

The best which the practitioner can hope
for is to be thoroughly cognizant of all
the facts of a particular dispute, to be fully
conversant with the applicable decisions
within his jurisdiction, and to understand
the differing philosophies which have pro-
duced the conflicting judicial viewpoints.
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4.2.3 Assignment and Sub-contracting

A. Assignment

Assignment has been a concept that is widely usedl ithe legal systems. In Ethiopia,
the basic provisions regulating the principle ofigsment are the Civil Code Articles
1962-1985. Particularly regulating assignment i ¢bnstruction contracts are provided
under the Civil Code Articles 3201-3205, and 322%3& We may also find other
scattered rules in various piecemeal legislativacenents. One can mention, for
example, Article 44 of the Federal Government dfiggia Financial Administration
Proclamation N0.57/199€éumArticle 2(7) and 54 of the Council of Ministers Bimcial
Regulations N0.17/1997. These rules govern as tothe Federal Government’s rights
and debts can be assigned. Likewise, particulavigioms governing the assignment of
particular bundle of rights and debts can alsodamd in areas such as Article 13 of the
Petroleum Operations Proclamation No. 295/1986 &nmticle 17 of the Mining

Operations Council of Ministers Regulation No. 18294.

B. Sub-contracting

Sub-contracting is not uncommon in the construcimmustry. In fact, it can be said that
sub-contracting is so prevalent that most, if ngt@nstruction projects involve sub-
contracting for their completion. Generally, fasteuch as the following militate in favor
of subcontracting*

» Non-wage costs of employment such as training, ipensghts, redundancy
payments and sick pay;
The increasingly diverse skill base required fer ginowth in complexity;
The rising expectations of workers and a concorhghiit to freelancing;

The choice every firm faces between diversifyind aantracting out;

YV V V VY

The perceived threat posed by trade unionizatiopesmanently employed

labor;

81 Murdoch, p.259.
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» Off-setting the risks associated with responsiplhy transferring them; and

» The need to employ specialists of proven religbdind repute;

For these reasons, the sub-contracting agreemgrvsng in an ever increasing pace in

the construction industry.

The questions that should be posed then are:
» What does it mean to sub-contract?
» Does the main contractor have a legal basis farglso?
» What is the legal effect of sub-contracting?

Sub-contracting has been given of recognition & ¢bnstruction industry in Ethiopia
under the Civil Code of Ethiopia of 1960. Art. 32B)Lprovides thus:

A sub-contract is a contract whereby the party hgvicontracted with the
administrative authorities substitutes a third pafor himself for the performance by

the latter ofa part onlyor of an itemof the contract.

According to Murdoch, however, where there is at@mt between A and B, A may not
simply decide to be replaced by C is one of thecharénciples a contract. If A wishes to
hand over part of the total work to C, then it dddue done upon a prior authorization by
the contracting authorities, or parfi. Whenever the main contractor requests for the
sub-contracting, the law provides that the autlesrishould give its decision on the sub-
contracting request within a reasonable tifth&he contracting authorities have the
discretion to approve, or refuse to approve thecamrrac* The law regulates as to
what happens when and if the main contractor sultv&cts without the authorization.

Art. 3204 provides the sanctions thus:

82 Art.3202(2)

8 Art.3203(2)

84 Art. 3203(3)
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An unauthorized ... sub-contract shall not affectatiministrative authorities.
It shall constitute a contractual fault justifyinthe cancellation of the contract

through the fault of the party having contractedhathe administrative authorities.

Similarly, the legal relationship that should besated, once the subcontracting is
authorized by the contracting authorities, is pded for under Article 3206 of the Civil
Code thus:

The approval given by the administrative authositte the sub-contractor shall not
affect the contractual bond between the administeatauthorities and their

contracting party

The original party shall remain liable for the warklone and supplies made by the

sub-contractor as though they had been done or rogdemself.

The approval of the sub-contractor by the admiaibee authorities shall however
imply the exoneration of the contractant from thenglties for delay, where such
delay is attributable to the sub-contractor.

Thus, various parts of the construction work inagtgd plastering, excavating,
bricklaying, joinery, paving, tiling, ironmongerypainting, stone masonry, carpentry,
plumbing, etc can be alternately be the works ¢that be subcontracted to be carried out
by those specializing on each of the activitiessdme contacts, nearly all the work can
be carried out under sub-contracts, the main cotatras limiting himself to managing
and controlling the process.

Despite the obvious advantages and prevalencebs€autracting, it is given that there
can be no sub-contracting without the ‘authorizdtibeing given by the contracting
administrative authority. What then is meant bythawization’ or ‘approval’ and how is

it executed?
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Art.7 of Federal Standard Bidding Document for firecurement of works provides
thus®°
The Contractor may sub-contract with the approvaltiee engineer, but may not
assign the contract without the approval of the leiygr in writing. Sub-contracting

shall not alter the contractor’s obligations.

On the other hand, the MoWUD Standard ConditionsCohtract, under Article 4

provides the following:

The contractor shall not sub-let the whole of therks. Except where otherwise
provided by the contract, the contractor shall reutb-let any part of the works
without the prior written consent of the engine&hich shall not be unreasonably
withheld, and such consent, if given, shall noexa the contractor from any liability
or obligation under the eontract and he shall bepensible for the acts, defaults or
neglects of any sub-contractor, his agents, sesvantworkmen as fully as if they
were the acts, defaults or neglects of the contradtis agents, servants or workmen.
Provided always that the provision of labor on arpe-work basis shall not be

deemed to be a sub-letting under this Clause.

Whilst in the former standard condition of contragiproval is not required to be written,
the latter Standard Condition of Contract demamd®8sth provide that the Engineer, the
agent of the employer, is the person who can digeapproval without the need to refer it
to the Employer. Whilst the Civil Code uses then®rauthorization’ and ‘approval’, the
MoWUD Standard Conditions of Contract refers thed-santractors in terms of
‘nominated’, ‘selected’, and ‘approved’ sub-contoms. The following conditions for
Nominated sub-contractors are, however, worth gotin
» that work or supply of goods, materials, and sewithat is/are to be carried
out by the sub-contractor have been included by efdgrovisional sum’ in
the contract;

» the sub-contractor have been or is to be nominatedlected or approved by

® |ssued by the PPA
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the employer or engineer, and
» That all the persons to whom by virtue of the psas of the main contract,

the contractor is required to sublet any work.

In so doing, however, the contractor will not bguikeed by the employer or the engineer,
or be deemed to be under any obligation to emphyyreminated sub-contractor against
whom the contractor may raise reasonable objelfidn.should be noted here that
nomination does not render the employer ‘in any Wakle to any nominated sub-
contractof’. This provision should, however, be read in thatliof Art.3206 of the Civil
Code that expressly exonerates the contractor &oynliability arising out of the delay

caused by the sub-contractor.

The fact that the employer nominates and, at tineestime, exonerates himself from
liabilities arising from the non-performance of tlab-contractors is not, however,
tamper-proof of some critique. An eminent Germams@action lawyer, for example,
pointed out that there is an inherent conflicthe Englishnomination systembetween
economic reality and legal principl&He adds that from a legal and commercial point
of view the main contractor shall have total resploitity for all his sub-contractors, but
with responsibility that must go control. To thetent that the employer, through the
nomination system, deprives the main contractothefchoice of firm to carry out the
relationship as between himself and the nominated then it is only to be expected that
the main contractor will seek to protect himsetinfrthe acts or defaults of the nominated

firm and to put these on to the employer.

4.2.4 Acceptance of the Works

Once the contractor has substantially performed twstractual obligations in

8rhe MoWUD Standard Conditions of Contract, Clause 9 5 (1)-(6).

87 bid, clause 59 (7)

8 Gower, p.
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constructing the project, the employer will be ne&al accept the work. Unless there is a
dispute on to the completion of the work, the empetawill be happier to take possession
of the work already completed without any delay,tasill expectedly be put into the
intended economic and/ or residential purposeadn, this is the time when the employer
breathes a relief of sigh as his long-dreamt visiaa come to fruition. He/she will be so
much happy as he/she has expended hundreds oftiasusr millions of Birr/dollar to
see the work as it is now completed in its mosislaand beautiful manner. Whilst it is
one thing to have the work completed, it is anotterfind it that it has been
accomplished as per the strict contractual oblgetiand, hence, to the best satisfaction

of the employer. In this regard, a lot is left ®desired.

Today it is not uncommon to witness that constoscprojects are poorly carried out; in
fact, for the few (both contractors and consultisggineers), once Government
Construction projects are awarded to them by ammkstof magic of whatsoever sort, it is
the cow to be heavy-handedly milked and out of Whda instant fortune can be made.
At times, it is lamentable that contractors haverbenly focused on maximizing on the
amount of the money that they can stash into {h@tket out of the project. Worse still,
the contractor steals something out of it; any soitractor on its part steals another
thing; their employees will seek for every bit gipmrtunity for grabbing something out
of it. As a result, many might have witnessed walacks in newly built buildings
(including cracks in the column), hair cracks asenmon, sanitary systems substandard,
windows letting in floods when raining, the qualdy building materials being so sub-

standard, etc, being the order of the day.

Fortunately or unfortunately, however, our societyas unreserved respect to
professionals. Eventually, lawyers, contractors,nsoiting engineers, medical

practitioners, etc, have been as ever immune fr@negal proceedings when reasonably
compared to the quite-often faults or omission$ #ne practiced in those professions in

this Country.

What legal rights are, then, the employer is exditib and the steps he/she it should take
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to exercise these legal rights?

The following provisions, being self-explanatoryprh the Government Construction

Laws in the Civil Code, are worth reproducing heszebatim

Art. 3274. —Provisional acceptance— 1. Nature
(1) A provisional acceptance is a joint ascertaimmef the works made immediately
after the completion of the works.
(2) A provisional acceptance shall result from thiective taking of possession,

where this has been made under reservation.

Art. 3275. — 2. Effect
(1) A provisional acceptance shall not exonerate ttontractor from any defect
which may appear after it is made.
(2) It shall amount to a tacit acceptance of thedifications which the contractor
may have made in the project.
(3) It shall mark the beginning of the period ofrveaty at the expiration of which

the final acceptance shall he made.

Art. 3276. — 3. Risks of loss or deterioration.

(1) Destructions or damage resulting from force euag shall be borne by the
contractor so long as the works have not been pronally accepted by the
administrative authorities.

(2) The general clauses and conditions may derogjaté rule.

(3) In such case, they shall fix the amount of tiglt to compensation of the

contractor as well as the conditions regarding them and time of his claim.

Art. 3277. —Period of warranty— 1. Nature
(1) The period of warranty is a period during whitthe administrative authorities
have the possibility of controlling the proper parhance of the works before

their final acceptance.
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(2) Its duration shall be fixed by the contract.

Art. 3278. — 2. Effect
(1) During the period of warranty, the contractdradl maintain the works.
(2) He shall be liable for defects and shall repiem when he receives from the

administrative authorities a requisition order tag effect.

Art. 3279. —Final acceptance— 1. Nature
(1) The final acceptance is the act whereby theiaditnative authorities, definitively
appropriate the works after having ascertained ttiegt contractor has performed
his obligations in their entirety.
(2) It shall be made jointly and a record shalldrawn up.

Art. 3280. — 2. Default of administrative authagi
(1) In the case of default on the part of the adstiative authorities the contractor
may require the court to ascertain that the worke @ a condition to be
accepted.
(2) In such case, the final acceptance shall bemdekto have taken place on the
expiration of the period of warranty, or failing&uperiod on the day fixed by the

court.

Art. 3281. — 3. Effect
(1) The final acceptance shall release the contafrom his obligation to maintain
the works.
(2) The contractor shall be entitled to the paymaihe balance of the price and to

the reimbursement of the amount retained as guasand of the security.

During ‘Provisional Acceptance’, therefore, the éoypr examines the work whether or
not it conforms to the contractual agreement anitl i§ tainted with any defect at all.
Thus, the period of examination is extended upn® year so as to enable the employer

to check the work diligently and reasonably withfmrting him to do it in haste or under
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the influence of infatuation due to the lures andres of the new building. It, thus,
behooves upon the employer to see that any vistgéect under a reasonable
examination is communicated to the contractor withdelay within the year period.
Defects can be classified as “Latent” and “Patelafects. Whilst the employer is duty-
bound to examine and communicate “Patent” defextthé contractor within a year,
“Latent” defects can still be remedied by the cactior any time they appear, if reported
without delay, within 10 years. This is called tBecennial “Liability” Period’. Article
3279 of the Civil Code provides, therefore, thattteg end of the one-year period of
warranty, the Governmental Department ascertaiis‘tine contractor has performed his
obligationsin their entirety’ . Henceforth, the contractor is said to have preduthe
‘Given Result’ agreed upon and, thus, is entitled &ll payments and release of
guarantees.

Thus, Articles 3282 and 3039 of the Civil Code dhiBpia provide to this effect for
Government Construction Contracts and Private Cocisbn Contracts respectively, as

reproduced hereunder:

Art. 3282. — Warranty in respect of defects of toiesion

(1) Unless otherwise provided, the contractor shoalliable to the administrative
authorities for the defects of construction of Wnarks during ten years from the
day on which they have entered into possessidmeaf/orks.

(2) The warranty shall not he due, however, in esspf the defects which were
apparent at the time of the final acceptance ofvteks.

(3) The warranty shall apply to such defects ordypeevent the works from being
used for the purpose mentioned in the contract ®rrender such use more

onerous or less profitable.

Art. 3039, — Warranty due by contractor.
(1) The contractor shall guarantee during ten yefnam its delivery the proper
execution and the solidity of the work done by him.

(2) He shall be liable during this period for suldss or deterioration of the work as
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is due to a defect in its execution or to the natfrthe soil on which the work has
been done.
(3) Any provision shortening the period laid downsub-art. (1) or excluding the

warranty due by the contractor shall be of no effec

It should be noted that the contractor’'s obligatismot only to carry out and complete
the building, but also to do so by the agreed déte.employer is usually very concerned
to take over and use the building as soon as gessmill to start to derive a benefit from
what is often a very substantial investment. Fifiseays, “..putting the final finishing
touches to a building is generally a lengthy angived process; trivial items of work
will need to be finished off, minor defects willqwre to be corrected and mechanical
installations such air conditioning will requirepeocess of fine-tuning and adjustment.”
He adds that “.the employer will usually wish to take occupaticafdye the final ‘i’ is
dotted and the final ‘t’ is crossed and will be gaeed to allow the final finishing off to
proceed around him provided that it does not inearence him to much.” The stage at
which the works are sufficiently advanced so thagtdssible for the employer to take
occupation and use the building while the contradso finishing off is termed as

‘practical completion’. ‘Practical completion’ has been defineds:

It is submitted that this will, in the absence ohtrary indication, mean when the
work reaches a stage of readiness for use or odeupéy the owner, and free from
any known omissions or defects that are not mensigl.

Thus, the practical completion has a legal sigaifie in that:
» The contractor’s liability to pay penalties for noompletion ceases,
» Responsibility for the works passes from the canitnato the employer, and,

» The employer becomes entitled to take possessitreatorks

89 Finsen, p. 129.

% Ibid, p.130, fn.2
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4.2.5 Guarantees in Construction Contracts

The first step in business is to know your businegadner thoroughly. Despite that,
however, for any eventualities, businessmen makmaperative to hold for some sort of
security to make sure that the contractual oblogetientered into are performed fully,
and completely on time and on budget by the busipastner. Businessmen have always
wanted to remain guarded against non-performarstes.rin government construction
contracts, the government department (employerdhigays considered solvent and,
unless there is some sort of connivatic&jckery, or negligence in the procurement
process on the part of the governmental departniteigt,normally considered that the
contractor will sooner or later be paid or it. Tlesexactly why contractors cannot raise
the defense oéxceptio non adimpleti contractus cases of government construction
contracts’? This may minimize the possible uneasiness on ¢iméractors’ side and less

%3 This does not, however,

temptation to demanding security from a public ey
mean that the governmental department cannot be shanoney at any particular

season. In fact, many times due to clearly blapdarning failures, and due, at another
time, to the existing bureaucratic red tapes infithencial systems, it is not uncommon to
observe contractors severely suffering from sudaults in payment. At any rate, the
contractor may have to fall back to the legal magtyunder Art.3067 of the Civil Code

on Mortgages. The legal provision provides thus:

The contractors who built the buildings or made tingprovements... and the

suppliers who supplied the materials...used in th@avements or buildings ... shall

%1 The doctrine of Cause, for example, renders theeBiment Construction Contracts of no effect.

See Art. 3170-3171 of the Civil Code.

92 . . .
For more discussion on the doctrine, see above.

9 Guarantees can, however, be issued in any casssay pursuant to Art. 42 of the Federal

Financial Administration Proclamation No. 57/19%6so see how payment is made for Government
contracts under Art.26 of the afore-mentioned Rumation. Similarly, as per Art.64(4), the contracto
can be to some extent guaranteed as the Head opwilic body may not authorize any contract

without certifying budget appropriation, failing wh he/she will be criminally liable.
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have priority over mortgages on such part of thegeeds of the sale of mortgaged

immovable as is necessary to cover the costs afffbvements, buildings ...

In the construction industry, therefore, there areumber of security devises that are

used to attain this objective. The following cambentioned as examples: of the dieses
» Performance Bonds;

Bid Bonds;

Advance Payment Guarantees;

Retention Money Bonds, and

YV V V VY

Maintenance or Defects Liability Bonds,

We will briefly discuss the aforementioned securdgvises as they are used in

construction contracts.

4.2.5.1 Contract Security (Performance Bond)

Article 43 of the Federal Public Procurement Pnoxdion provides thus:

A supplier shall provide the procuring entity wéatcontract security to make good on
any default by the supplier under the contract. Tyge of procurement for which
contract security is required and the type and amtaaf contract security shall be

determined by a directive to be issued by the &nis

Furthermore, the Federal Council of Ministers FmahRegulations No0.17/1997 defines

contract security as follows:

(5) “Contract security” means a payment bond or a periance bond given on
behalf of a contractor to the Federal GovernmenEtfiopian to make good on any
default by the contractor under the contract by:

» compensating the Federal Government of Ethiopieetioee, or
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» completing the performance of the contract to thiert required by
the terms and conditions of the payment bond diopgance bond, or
» a security deposit given by the contractor to tleeléral Government
of Ethiopia to secure the performance of the cattita the extent

required by the terms and conditions of the coritrac

Art.11.14 of the Federal Public Procurement diketiprovides that PE should maintain
a performance bond whatever sort of procuremenhaaeit might have used except for
RFQ and when the procurement relates to a leadel1Ar4.1 further states that the
successful bidder should sign the contract andym®an acceptable performance bond
within 15 days of the notice of his award. The antaf the performance bond is 10% of
the contract price. The performance is aimed atessihg any loss of or damage to the
PE arising out of the non-performance of his/hertiatual duty. It should, however, be
born high in mind that if the loss of or damagehe PE is assessed to be greater than
what is held under the performance bond, the PEclzam for the remaining amount. If
it is less, the PE is obliged to refund the balawodhe contractor. Accordingly, therefore,
in a construction contract, the contractor produzgserformance bond with the stated
amount. In case of delay by the contractor, fomgXa, the employer will deduct 0.1%
of the contract price for every day that the cartoais late until this deduction amounts
to 10% of the contract pricé.After that the employer has the right to termintie

contract and substitute the contractor by anothepmplete the work.

4.2.5.2 Bid Security

Article 36 of the Federal Public Procurement Pnoaiion provides thus:

Unless otherwise provided in this Proclamation, pecuring entity shall include in
the bid documents a condition that bids must be@apanied by security in the form

9 See Art.49 of the Federal General Conditionsafigtruction Contracts and the Special Conditions

of Contract, issued by the PPA on ‘Liquidated DaesagThe MoWUD Standard Conditions of

Contract, however, puts the maximum limit of liqatied damages to be 20% of the contract price.
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of a deposit or bid guarantee. The amount of swstursty shall be sufficient to
discourage irresponsible bids and shall remain withimits stated in the

procurement directives.

Any bid security will be forfeited if a bidder witaws his bid within the validity
period thereof or, in the case of a successful éndd the bidder repudiates the

contract or fails to furnish performance securifyso requested.

Furthermore, the Council of Ministers Financial Rleagions No.17/1997 provides, under
Article 2(2) the following:

(2) “Bid Security” means a bid bond or security dsgi given by a contractor to the
Federal Government of Ethiopia to guarantee entitp ia contract if the contract is

awarded to that contractor.

As we can gather from the above-mentioned provssi&id Bond is used to guarantee
the Procuring Entity from any loss of or damagerfrihe withdrawal by a bidder of his
bid. The question, then, is: “Once the bidder Héred his bid to the PE, is it possible to
withdraw from the bid"? The answer seems to be \eagy in the continental legal
systems, including our legal system. This is beeamsilst in the Common Lay system,
an offer can only remain irrevocable if there isamsideration given of it, in the Civil
Law system, an offer remains irrevocable withouy aonsideration being given of it
once the offer has reached him. Thus, the Basmcipies of Ethiopian Contract Law
provide that if a time-bound offer is made, thdre offeror is obliged until that time will
have been expired unless the offeree rejectedfardehe time expire¥ In other cases,
where the offeror made a ‘No time-bound offer’, gt will remain bound by the offer
for a reasonable period of time within which théeadr believes the offeree can decide
upon it; As soon as the reasonable time has expinedofferor has to communicate the

offeree that his/her acceptance is late and thiahhewill not be bound by the offer any

%5 Art.1690 of the Civil Code of Ethiopia
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more®

Art.3156 of the Civil Code also confirms the asserfor Government contracting. Thus,

Art.3156 provides:

The tenderer may not withdraw or modify his tendetil the allocation has been

declared.
However, he may expressly limit in his tender tqgal for which he binds himself.

When, then, is the bidder or tenderer released fitmenbid? Art.3167 provides the an

answer. Art.3167 provides thus:

The designation of a provisional successful tendeyethe Office shall not conclude

the contract.

It shall have as its effect the designation ofdhfy tenderer with whom the contract

may be concluded.

It shall release the other tenderefsom the obligations arising out of their tender.

Emphasis added.

In other words, the PE has the right to retainluhé point that it reached a decision to
award the contract to a certain bidder. Once thar@wlecision is given, the PE has the
right to retain only the bid bond of the provisiipauccessful bidder; it is assumed that
the offers by the other tenderers are rejected thetefore, the other bidders are not any

more bound by their offer¥.

% Art.1691 of the Civil Code of Ethiopia

9Under the present Government Procurement Systeimbdnid is not used for RF@1o Form3g,

Micro Procurement,and Direct Procurement (Singlar8iag that is currently wrongly taken in many

Government Departments to mean any purchase wtalse mmounts below Birr 5000 as provided
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Can the bidder, then, withdraw from the competitoreding once he/she is in it? Yes,
he/she can withdraw from the competitive biddingtloa condition that he/she is willing

and can afford to forfeit the amount of money imadkal in the bid bond.

The amount of the bid bond should be meted ouhé rhanner that both discourage
irresponsible bidders and cover the expenses taa¢ lbeen incurred in the tender
processes. Art. 11.13 of the Federal Public Provcarg Directives has indicated the
amount of the bid bond and the conditions for thusie. Hence, bid bonds will be used
when the PE uses Open Bidding, Restricted BiddR#f, and Two Stage bidding. The
amount of the bid bond should be expressed in itheltscument. Furthermore, the bid
bond may be produced in cash or is a bond thadsised by a recognized and NBE-
licensed bank. A bond issued by the bank can relibea certified chequ¥,Letter of
Credit (L/C), or Bank guaranties.

S. No Estimate value of the procurement Bid bond amount
1 40,001-500000 3000-5000

2 500001-1000000 5001-10000

3 1000001-5000000 10001-50000

4 5000000 and above 50001-100000

4.2.5.3 Advance Payment Guarantee Bond

Sykes clearly and briefly puts the importance ofaate payments in the construction

industry® as follows.

under art.8.1.A of the Federal Public Procuremeinediives that entered into force as of Hamle

1,1997 E.C, issued by MoFED.

% tis good to note that an ordinary cheque carb®used as a bid bond; rather the Cashier’s

Payment Order (CPO) is frequently used.

%" John Sykes, Construction Claims, (Sweet and Méxendon, 1999), p. 57 (herein after Sykes).
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There is a great demand for working capital at teenmencement of a contract in
order to provide plant, materials, and manpowerdoefwork starts on site. Left to
his own devises, the contractor would need to pwhis funding from his own

resources and the cost of doing so would inevitdddya part of the contractor’s

tender. This requirement could in fact introducert@ia inequalities between

tenderers, because, for some, funding would cost than for others. Some, in deed,
might even be excluded from participation by anbiliiy to obtain the necessary
funds. The provision of advance payments by tlntclwhen this is done, can be
seen, therefore, not only as an obvious benefithto contractor, but also as a
standardization of part of the tender competitiinrcan also mean that the client is
able to seek tenders from contractors who would atberwise be able to submit

them.

The writer, however, warns about the risk of prawyd money to the contractor in
advance to the cliedf® Thus, it is proper to seek to cover the risk bpasing on his
contractor an obligation to provide some form afuséy. This security produced by the
contractor in return for the advance payment adearny the employer is to be released
only on the repayment of the advance payments.,thasCivil Code provision (Article
3271) envisages the possibility of advance paymeamtsSovernment Construction

Contracts. The Article provides thus:

Art. 3271. — Sums advanced by administrative atttbsr
(1) The contractor may receive sums in advance fitmenadministrative authorities
in respect of the contract only after having nangeduarantor or given other
securities guaranteeing the reimbursement of atlbalf the sums advanced.
(2) The sums advanced shall be reimbursed at tke figed by the contract, by
deducting them from the sums subsequently dueetacdantractor by way of

installments or in settlement.

Article 2(1) of the Federal Council of MinistersnBincial Regulations N0.17/1997 also

100 hig
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provides the following definition of ‘advance paymte

(1) ‘Advance’ means a payment for which there i®xchange of value and that is to
be accounted for by the recipient at some latee@atd does not include a progress

payment made on account of, but before the coroplefia contract.

As we can read from the aforementioned provisi@vaace payment is a payment in
advance, which must be progressively earned umélualue of the work done is in
balance with the payment receiv@d.If we strictly apply the rule stated under Article
3271 above, repayment is not date-related. Thetkattrepayment is not date-related
saves the contractor from the trouble that he nmepenter due to the delay in the early
stages of the work; he may find himself with anigdition to start repayments of the
advance payment before he has started to earn payanenis work. On the other hand,
if it is related to the value of work completed, beuld find that the repayment of
advance payments causes “an unacceptable diminftitis monthly incomée*®? as soon
as he has earned it.

Be this as it may, the Federal Public Procuremergdives regulate, to some extent, the
modality of advance paymeni§ It provides, for example, that the advance paynient
the procurement of government contracts may no¢ex@0% of the contract price; so

that contractors and suppliers should submit anaAde Payment Bond by way of C.P.O

101 One of the authors of this Material recalls tieated debate between Ethiopian Contractors, on

the one hand, and the FIRA, Large Taxpayers OffideO) officials, on the other, on whether VAT

should be levied on Advance payments in the coatstru industry in a Joint Seminar on “Tax Issues
in relation to the Construction Sector “ organizgdACCA and FIRA on the 16 of September,
2006 in Sheraton Addis, AA. Incidentally, studemisy also be advised to discuss on
the issue. See further the Value Added Tax ProdiamaNo. 285/2002 and The
Value Added Tax Regulations No.79/2002.

102 Sykes, p.58

103 Articles 28(1) —(4) of the Federal Public Prognent Directives
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from a recognized bank or an unconditional bankantae*®* More importantly, Article
28(3) of the same directives stipulates that doimesinstruction companies may also be
forced to produce either an unconditional, irre\adeand payable on demand guarantee,
or a conditional Advance Payment Guarantee fromcagnized insurer. In addition, the
contractor cannot use any advance payment madaniofdr the purchase of any
construction machinery®

4.2.5.4 Retention Money Bonds

Article 26 of the Federal Public Procurement Dinext states that the Government
Department should withhold or retain 5% of eachnparyt made as per the Consulting
Engineers Certificate of Payment in any constructiorks. This is done as a security for
the quality of the construction work. This amoustretained over and above to the
Performance bond already held by the departmefia 60Dthe retention money will be

released on the completion of the work upon thevipiranal acceptance (discussed
above) and the remaining 50% will be retained pettiie one-year period of warranty
following the provisional acceptance. The direesivhowever, permit that the Retention
Money Bond may be released to the contractor uperptoduction of an unconditional

guarantee whose validity remains for 12 months.

4.2.5.5 Maintenance or Defects Liability Bonds

As discussed above under the Retention Money Bahdyt is retained for a year for
securing the maintenance of the work or, if reldase unconditional guarantee whose
validity lasts for about a year, is called Mainteca or Defects Liability Bond. This
guarantee is aimed at having any defects, omissmngconsistencies in constructing

the work mended, if the contractor, once reportekirn, fails to do so.

104 \We think that ‘Certified Cheques’ can also bedufeg the purpose.

105 Eor further reading, please refer to Articles 128@4) of the Federal Public Procurement

Directives issued by MoFED on Hamle 1, 1997.
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4.3 Variations

Once a contract is concluded between the emplogdrthe contractor, in an ideal
situation, the contractor commits himself/hersel€dmplete and deliver the works on the
agreed completion date, and the employer commipayahe agreed contract value to the
contractor. Although, as compared to other corgratseems that a construction contract
wraps up bulky documents, such as the drawings, siexifications, the bills of
guantities, general conditions of contract, spec@ditions of contract, the letter of
acceptance, etc, it may find itself yet imperf@dtus, the need arises that the employer
would like to change or alter one or more aspetthe construction contract. In such a
case, it is not uncommon to see that constructmmtiracts, usually via the standard
conditions of contract, insert a provision to tledtect. This is called a ‘Variations
Clause'. It is, in fact true, that all standardnfoconstruction contracts contain a variation
clause which empowers the employer, usually throtihghengineer to vary the form,
quality or quantity of the work to be carried owthether by way of addition,
modification, or omission. It is necessary to haveariation provision in a construction
contract as, without it, it would be open to thatcactor to refuse to carry out a request
by the employer to vary the work. The contractdnew faced with a request to carry out
an addition work, or to omit part of the work, cdwlaim that he contracted to do a

particular job for a particular price and did nontract to do anything else.

The need to change a particular part, quality, tityanor design of a construction
contract by the employer is well understood for ynegmsons. Murdoch and Hugh¥®s
provide for three ways in which variation might acc
» Clients may change their minds about what they daétiebefore the work is
complete
» Designers may not have finished all of the desigd apecification work
before the contract was let and
» Changes in legislation and other external factomsyrforce changes upon the
project team

106 30hn Murdoch and Will Hughes, p.200
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The Civil Construction Law in Ethiopia provides thariation is allowed whether or not
a clause to that effect is incorporated in the ramtt While establishing the right, it
imposes certain restrictions on the right of exng and implementing changes or

variations to the work.

Arts.3031-3034 of the Civil Code provide thus:

Art.3031. - Alterations required by client- 1. Rigi client
The client may demand that alterations be madénénwork as originally planned
where such alterations can technically be made ar@not such as to impair the

solidity of the work.

Art.3032.- 2. Effect
The client may require a reduction in the price @sginally agreed where the

alterations required by him reduce the expensébleotontractor.

The contractor may require an increase in the premed his remuneration as
originally agreed, where the alterations requireg the client increase his expenses,

work or liability.

Where the parties do not agree, such reduction rmrease shall be settled by

arbitrators appointed by the parties or, failingcsy by the court.
Art.3033.-3.Contractor refusing alterations
(1) The contractor may refuse the alterations reegiiby the client where such

alterations affect plans, schemes or other docusentwhich the parties had agreed

(2) The contractor may also refuse the alteratiauere they are of such a nature or
importance that they constitute a work absolutéffiecent to the agreed work.
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The work shall be deemed to be absolutely diffeterthe agreed work where it
implies an alteration exceeding by twenty per déetvalue at which the original

work was or could have been estimated

Art.3034. - Alterations required by contractor
Where it appears necessary for technical reasonsadke alterations in the work as
originally agreed, the contractor shall, excepturgent cases, give notice thereof to
the client.
The contractor shall give such notice notwithstagdthat the proposed alterations
do not result in the client having to pay an insed price.

The following provisions also govern variationsarGovernment Construction Contract
as provided under the Administrative Contracts lragime in the Civil Code of Ethiopia
of 1960. The provisions clearly establish the righthe employer to vary the work at any

stage of the construction phases and try to reghlatv its effect should be managed.

Art.3283. _ Unilateral modification of contract.l. Right of administrative authorities
During the currency of the contract of public warkise administrative authorities
may, notwithstanding any stipulation to the comyraimpose unilaterally upon the
contractor changes in the original conditions ot tkontract as indicated in the

specifications.

Such changes may affect only the provisions whicitern the arrangement of the
public works.

They may not affect the financial conditions of¢batract.
Art.3284. 2. New works.

The administrative authorities may, against paynefrin additional remuneration,
require the contractor to perform works which warg mentioned in the contract.
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They may not, however, require him to perform akmehich by its object would be
totally different to the work mentioned in the eant or which would have no

relation to such work.

Nor may they require him to perform a work undenditions entirely different to
those which have been mentioned in the contract.

Art.3285. _ Rights of contractor
Unless otherwise provided in the contract, the @mtbr may cancel the contract
where the increase or reduction of the works as laolev required by the
administrative authorities involves a variation ofore than one-sixth of the cost

mentioned in the contract.

In the case of reduction of the works as a whaeshall be entitled to compensation
equal to the loss suffered by him and profit ofolhie is deprived by reason of the
variation of the contract.

The court may limit the amount of compensationdiprivation of profit where it
appears that the variation is due to extraneousuwinstances and not to the default
of the authorities having made the contract.

Summary

It has been tried to describe the various doctriaed theories that apply to the
construction industry. This attempt has, been Jemgf, time the concepts are not
developed based on the Ethiopian jurisprudenceereith legal literature or court

decisions. Nevertheless, a simple and brief armbfseach has been ventured here.

Students should take good note of the conceptseofjdvernment construction contracts,
as Ethiopia is currently witnessing the constructioom, are given due attention in this
Chapter. In this regard, the concepts of the thebimprevision the theory ofait du
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prince the doctrine oéxceptio non adimpleti contractubie theory ofmmixion etc, are

briefly discussed.

Furthermore, the concept Quantum Meruiis explained in detail. The role and place of
liguidated damages clauses (LDCs) in constructmmtreacts, the importance and role of

sub-contracting and assignment in the construdtidastry are described.

Key construction securities, such as advance payguarantee bond, retention money
bond, maintenance liability bond, defects liabiltgnd, etc, are explained.Finally, it has
been indicated that variation is the typical chtastic of construction contracts, wether
it as a big or small project, notwithstanding teaery effort has been exerted in the
accurate planning of the project. Thus, the law #redpractical uses and problems have
been identified and the legal provisions in ourilC@ode dealing with variations have

been dealt with at length.

Review Questions

1. Liquidated damages clause and penalty clause aceistied in
this chapter. What is the difference and similabstween the
clauses if inserted in a construction contract?

2. The doctrine of unforeseen supervening event isctegl in
private contracts, except in few cases, in Ethiogéay do you
think it is important in government contracts? he difference
justified?

3. What are the warranties in favor of the employer an
construction contract after the completion of therk

4. Contact a contractor and/ or a consulting enginlen often
does variation take place either on the initiabbthe contractor,
the employer, or the consulting engineer? Who b#agscost
whenever the variation is due to a Differing Siten@ition

(DSC) that was not taken good care of at the fdomadf the
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contract?
5. Explain the doctrine oéxceptio non adimpleti contractué/hat

Is its significance in the construction industry?
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CHAPTER FIVE: TRADE USAGES AND STANDARD FORMS (COND ITIONS)
OF CONSTRUCTION CONTRACTS

Introduction

In the construction industry, trade usages anddstahforms of contracts are pervasively
in use. Their use saves time and energy. The atimtga parties can also avoid
complications in drafting the contracts as it nalfyrconsists of various bulky documents

and multiple contracting parties.

These standard forms of contracts are drawn upréfegsional organizations, financial
organizations, and governmental organizations. HIBBC Standard forms of contract is
an example of those forms that are made ready difggsional institutions. The SBDW,
as described below, is adopted by the World Bamkpfocurement of projects that the
World Bank finances partly or wholly. The MoWUD stiard form of contract is one,
among the many, forms that is prepared by the WMini®f Works and Urban
Development (MoWUD) in Ethiopia.

In this Chapter, the meaning and use of trade gsage explained. It is distinguished
from the standard forms of contracts. The stanflard of contracts is also explained in
further detail. The three prominently applicablenstard forms of contract in Ethiopia are
presented hereunder; namely, the 1994 MoWUD stdndanditions of contract, the
FIDIC form of contract (The Red Book), and The VdomBank Standard Bidding
Documents (SBDW).

Unit Objectives:

At the end of this Chapter, students should:
» Have an in-depth knowledge of what trade usagesaatk how they are
applied in commercial transactions in general aodstuction contracts in

particular,
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» Assess the advantages of trade usages and Stabaoladdions of Contract in
general and construction contracts in particular,

> Be well introduced to the Standard Conditions oh&muction Contracts that
are currently widely in use at both domestic arntdrimational level, and,

» Clearly understand the legal status of the Stan@artlitions of Construction
Contract and their hierarchical importance withimd eamongst the various

construction contracts documents.

5.1 Trade Usages and Standard Conditions of Contr&cDistinguished

A. Trade Usages

A ‘Trade Usage’ consists of a particular coursedeéling or line of conduct generally
adopted by persons engaged in a particular tradiadeor conduct which has become so
notorious that where persons contract in that {réidey are assumed in law to have
intended to be bound by such dealing or conduaemxin so far as they have by the
terms of their contract expressly or impliedly ext#d it. To be a valid trade usage,
capable of forming part of the bargain between gheies, a usage must satisfy four

conditions*®’
Firstly, it must be notorious, that is to say, so wellwnan the trade that, persons who
make contracts of a kind to be effected by suclgeisaust be taken to have intended that

such usage should form part of their contractsoNetly is a matter of evidence.

Secondly the usage must be certain; that is to say, ittrhagse the same degree of

certainty as any other contractual term. The isdwertainty is an issue of law.

Thirdly , the usage must be reasonable. Reasonabilitygseation of law. A usage

107 | N Duncan WallaceHudson’s Building and Engineering Contractsath ed., (Sweet and

Maxwell: London, 1970), p.53.
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cannot be reasonable unless it is fair and propeest and right-minded men would
adopt. A usage, which is of general conveniencalltparties engaged in the trade, will

not usually be regarded as unreasonable.

Fourthly, the usage must not be contrary to law; that sag a usage which sanctioned

conduct, which was illegal, would be void.

If a usage satisfies the above conditions, therepeess terms of a contract in the trade
to which the usage applies are to be regarded@messing what is peculiar to the bargain
between the parties, while the usage supplies ishatual and unexpressed. The usage is
just as much a part of the bargain between thaepgaals the express agreement. It is,
however, always possible for the parties, by thimseof their contract, to exclude the

operation of a trade usage, either expressly oliéaily.

The applicability of usage or custom in any comnartransaction is evident. In the

Ethiopian legal system, for example, we find alpdea of legal provisions referring the

parties to the applicability of the usage or custarthe particular business relationship.
For example; Civil Code Articles 1713, 1732, 2291¢292(2), 2301, 2304, 2330, 2333,
2619(1), 2622(2), 2626(1)-(2) etc are just few be tlegal provisions that make

references to thesageor customthat is pertinent to the particular transactiomider to

fill up any potential legal gap in the transacttbat the parties did not or could not reach

an agreemerif®

Some international arbitration rules also proviaat the arbitrators will take into account
trade usages, even if they apply a national laws ftot uncommon that trade usages are
frequently fill gaps in the applicable law. Sincegtices in the world of international
commerce may well be developing more rapidly thenlaw. However, arbitrators may
not depart from the law chosen by the parties @dgitound that they are taking into

account trade usages. When parties have not chaseapplicable law, arbitrators

108 gee also George Krzeczunowi€prmation and Effect of Contracts in Ethiopian LadAU, Faculty

of Law, 1980, pp.59-60, 83.

Pagel08of 129



sometimes rely exclusively on trade usages to gelggal grounds for their decision. In
doing so, arbitrators will have to base their ce@a those international conventions and/
or arbitration rules which provide that arbitratongay, or will, in any event, take into

account trade usag&¥.

The UNCITRAL Model Law on International CommerciAkbitration (1985) states

blesses the applicability of ‘trade usages’ inftilowing glaring terms-*°

. in all cases, the arbitral tribunal shall decideaccordance with the terms of the
contract and shall take into account the usagéseafrade applicable to the transaction.

Similarly, the ICC Arbitration rules (1998) provisiéor the applicability of trade usages

thus™*

. in all cases the Arbitral Tribunal shall take @act of the provisions of the contract

and the relevant trade usages.

The existence of construction trade usages have pescisely indicated by Charles
Molineaux. (1997:64) He writes?

If there can be said to be a lex mercatoria foemgational traders, we should as well
recognize that there are construction law princgighich, by reason of the activities of
the multinational engineering firms (which drafintacts) and of the development banks
(which standardize contract terms), already receledacto recognition for international

construction.

109 |nternational Trade Center UNCTAD/ WT@Bbitration and International dispute resolution:oM to

settle international business disputp90-91
110 Art.28(4)

1L Art17(2)

12 Charles MalineauxMoving Toward a Construction lex mercatoria: A L&onstructionis 14

J.Int.Arb.1, March 1997, at 64
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B. Standard Forms (Conditions) of Contract

Standard Forms (Conditions) of Contract are issbgdcertain private or public
organizations so as to follow them in similar cantual relationships. They may be
widely followed once they are put into use by aaiarbody or professional association.
The widespread use of standard forms of contractljneshow that a large number of
builders and building owners choose to contradhan same terms. It is noteworthy to
mention the following facts on the Standard Forinsomtract:

» They may not be relied upon as evidence of custom;

» They are subject to frequent revision, and

» They are open to severe criticism on grounds dtpeaind obscurity.

A famous writer and arbitrator on construction LaWNgel Bunni, sums up the

development and use of Standard Forms of Conttiagts

In the commercial activities of today’s highly colewp society, standard forms of
contract have become an essential part for thetaldgy transactions of most
agreements. The majority of standard forms haven béeveloped by commercial
organizations for the purpose of efficiency to duiln the experience gained from the
repeated use of these forms, but most of all ferdptimum protection of one or both
parties’ interests. Standard forms of contract bgerl for construction activities
however, have mostly been drawn up by independerfegsional organizations, rather
than by one or other of the parties to the contiaabrder to establish or to consolidate a
fair and just contract. Knowledge accumulated tloaxperience and recurrent use over
a long period of time brought about revisions amatlifiications in construction standard
forms with the aim either of achieving greater amty in the intention of the wording or
of providing a response to the needs of the paaimes or society. The use of standard
form in construction contracts where tenderinghis tonventional method of obtaining

guotations has also ensured a common basis forcahgarison and evaluation of
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tenders.

In Ethiopia, we can observe that a number of stahffaams of construction contracts
have been formulated and put in use. The promioees are:

» The Standard Conditions of Contract for Constructid Civil Work Projects
that was authored by the Ministry of Works and Wrlizevelopment in May
1994;

» BATCoDA™? Standard Conditions of Consulting Services for iGesand
Supervision of Construction Works, January 1990;

» The FIDIC (Red Book) Conditions of Contract for Wsr of Civil
Engineering, and

» The Standard Bidding Document for the ProcuremémVarks, issued by the
Public Procurement Agency (PPAY,January 2006.

Furthermore, the distinction becomes clear when sa®s the applicability of the trade

usages and standard condition of contracts inigpte settlement process.
5.2 The FIDIC FORM OF CONTRACT (THE RED BOOK)

The Conditions of Contract (International) for Weref Civil Engineering Construction
was prepared by thHeéederation Internationale des Ingenieurs Conséle International
Federation of Consulting Engineers, FIDIC) and th&dération Internationale du
Batiment et des Travaux Publi¢ghe International Federation of Building and Rubl

Works, now known as the International European @oo®rs Federation, FIEC] As

13 BATCODA s an acronym and stands for Building &mdnsport Construction Design Authority.

14 The PPA is established under the MoFED by virtdethe Federal Public Procurement

Proclamation N0.430/1997, and it is mandated, anobher things, to supervise and audit whether
all Federal procurements are carried out in accaelavith the Public Procurement Proclamation

and the Directives.

15 1bid, at 6.
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its cover was printed in red, it has become populanown as the RED BOOK'.*®
FIDIC is the international Federation of duly ettassociations of consulting engineers

representing the profession in their respectiventiies*’

Since 1913, th&ederation Internationale des Ingéenieurs Cons@kDIC) has produced
the contract forms used in the majority of all saationally financed civil engineering
projects carried out in the developing worfi Of the various contract forms introduced
by FIDIC, the FIDIC Fourth Edition has claimed amparalleled success throughout the

k}'® The International Bank

world today and this success is also owed to thed\Ran
for Reconstruction and Development (IBRD), knowntlas World Bank, the largest
financing agency in the international field, proddcthe first edition of its standard
bidding documents for the procurement of works ofil eengineering construction
(“SBDW").*?° The use of SBDW was made anditio sine qua norfor contracts
financed in whole or in part by the World Bank tamstruction works estimated to cost
more than USD 10 million and it is submitted thia SBDW is almost entirely based
upon the FIDIC Red Book*

Bunni (1995:467) says:

The adoption of the Red Book by the World Bank t&n $BDW is a major vote of
confidence and an endorsement of the FIDIC Red BSbk

Thus, according to Nael Bunni, “ ...in view of thegortance of the World Bank as a

118 |bid. See also similar background discussion at Rdtmautson, FIDIC: An Analysis on International

Construction Contracts (edited by Robert Knuts¢f)e Netherlands: Kluwer Law, IBA, 2005), p. Xiii.

17 1bid

118 M. Beth Lyon, The Role of the Consulting EnginégeiDeveloping Country Construction under the

FIDIC Form Contract, 26 Law & Policy Int'l Businesk994-1995, at 273.
M9 1pid, at 274.

120 1hid

121 Nael Bunni, supra note 4,p.466. The document is officially referreml ds Standard Bidding

Documents for the Procurement of Works- Major Cacts (over US$ 10 Million; The World Bank,
Washington D.C., January 1995.

122 \bid, at 467
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financing agency for works of civil engineering stnuction in the developing countries,
the use of the Red Book has escalated considetdhly.

Space and time does not allow dealing with the EIRled Book here. However, in an
attempt to encourage students to read the docuaneinanalyze it and as a supplement to
the Chapter on the Construction Dispute Settlertfférine or two brainstorming issues
can be raised in relation to the provisions commairthe dispute settlement mechanism.
For example, since the Red Book is based on tliesBModel, “it allots a high degree of
authority to the project consulting engineer thppears to have offended developing
country governments, contractors, civil law propuseand common law lawyer§®
We believe it is within his/ her ambit for the caftgig engineer to provide services such
as counseling services, pre-investment studiedgmepreparation of documents and
supervision, project management, etc. As it is udised below in the next Chapters,
under the FIDIC Red Book, however, “the engineestnalso resolve most of the day-to-
day differences of opinion which frequently occamaulti-million or multi-billion dollar
projects involving years of works by multiple subtntractors. It is this broad spectrum of
decisional powers, binding both the contractor #mel employer, which makes “the
FIDIC engineer uniquely strong and independetf®The consulting engineer, who is
the agent of the employer in the particular prgjecentitled to the pre-arbitral decision-
making process whose non-acceptance by the pastiedead to the initiation of
arbitration. This decision-making power may evefatee to disputes relating to the
engineer’'s own design, specifications or instrutillanded down to the contractor on

the employer’s behalf.

In response to the severe criticism, FIDIC camenuNovember 1996 with a document
titled ‘Supplement to Fourth Edition 1987-Condisonf Contract for Works of Civil

123 1bid

124 5ee Guide to the Use of FIDIC Conditions of Caattfor Works of Civil Engineering Construction

(Fourth Edition), FIDIC (1987).

125 Lyon, Supranote 26, at 273.

126 |bid, at 276.
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Engineering Construction-reprinted 1992 with furti@@nendment$®’ with a view to
providing, inter alia, an alternative to clause 67 of the Red Book ler ‘tettlement of
dispute§ i.e., offering an option to the quasi-arbitratoonsulting engineer with a
‘Dispute Adjudication Expert or Board” that givesaisions on any dispute referred to it,

which decision may further be referred to arbitmati

It should be noted heren passanthat, its being widely used notwithstanding, the
irreconcilable divergence between the FIDIC Fornd ahe existing construction

principles (especially principles of public worksntracts) in the Civil Law Countries has
posited it as an inevitably haunting guest ratlemtdeserving the rolling of the red

carpet.

According to Sykes, however, FIDIC principles regmet a balanced and fair form of
contract for a number of reasoffé:

» It is the result of continuous development work rogenumber of years by
experts in the field of international constructiamd embraces, therefore, not
only purely domestic but also foreign concepts.

» It has been widely used on many types of contractdifferent legal
jurisdictions in different parts f the world.

> Its extensive use abroad has served to identifyympamblems associated with
differing cultural, contractual and legal attitudes

» It is based on informed advice from practitionarsmany fields associated
with international construction, including lawyeisankers and insurers as
well as clients, contractors and engineers.

» Successive editions have taken account of probldmputes and arbitration
and litigation cases, which have arisen following sue of earlier editions.

> It is regarded by the World Bank as acceptableh vietv reservations, for
projects funded by the World Bank.

127 Nael Bunni,, at 15

128 Sykes, p.73
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5.3 The World Bank Standard Bidding Document (SBDW)

In connection with this, it is worthwhile to noteat construction projects that are partly
or wholly funded by the World Bank are treated etiéntly.

In 1985, the World Bank produced bidding documdaisthe procurement of works of
civil engineering construction in the form of samplocuments. These sample documents
were upgraded by the Bank to a standard biddingideats in January 1995, having
incorporated into them the valuable internationxlpezience gained during the
intervening period and having made their use mamgam all contracts fro construction
works financed in whole or in part by the World Rand whose cost is estimated to be
more than USD 10 million. In January 1995, the \WoBank, the largest financing
agency in the international field, produced thestfiedition of its standard bidding
documents for the procurement of works of civil ieegring construction, ‘SBDW?°
The use of these documents was made a conditialh ¢dontracts financed in whole or in
part by the World Bank for construction works estied to cost more than USD 10

million.

The SBDW included a set of conditions of contraghich was based on the Fourth
Edition of the Red Book, in the form reprinted 892 with amendments. For example,
the World Bank’'s SBDW provides for the use of tieee-member Dispute Review
Board (DRB) for the construction contracts with #stimated value exceeding USD 50
million. For other contracts under the SBDW, thepayer will be free to choose from

the DRB, a one-member Dispute Review Expert (DRIE)the independent consulting

engineer under clause 67 of the FIDIC Red Book.

The adoption of the Red Book by the World Bank t&y $BDW is a major vote of
confidence and an endorsement of the FIDIC Red B&okthermore, in view of the

importance of the World Bank as a financing agefaryworks of civil engineering

129 .standard Bidding Documents for the Procureménworks-Major Contracts over USD 10 million);

The World Bank, Washington D.C., January 1995
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construction in the developing countries, the u$ethe Red Book has escalated

considerably.
5.4 The 1994 MoWUD Standard Conditions of Contract

This Standard Conditions of Contract for Constauctiof Civil Work Projects was
authored by the Ministry of Works and Urban Develemt (MoWUD) in May 1994. It
is being widely put in use in government constauttcontracts both at the federal and

state levels.

It is not appropriate or indeed possible to disdtssserms heré®® However queries can
be posited for brainstorming purpose. It appeatsaie been, with minor adjustments or
even rehashes, adopted from the FIDIC Red Book 7){198his is not, however, a
definitive conclusion as it needs further studesgarding its origin. Be that as it may, it is
dubious whether it can be applied consistently digieside with the administrative
contracts principles enshrined in the Civil Codefdct, one is bound to face with lots of
difficulties in attempting to reconcile the two:ethrights and obligations of the
Governmental Department under the MoWUD Standared@ions of Construction
Contracts vis-a-vis the rights and obligations bé tsame under the Administrative
Contracts Law. It is not also clear whether privadgties to a construction contracts can
also apply it. Furthermore, recently, its statuevwen dubious as the PPA’s Standard
Bidding document for the Procurement of Works wssiéd and put in use by Federal
Government Departments as of January 2006. Ther lattivers a number of standard
contractual terms subdivided into three parts: Papverning bidding procedures for the
procurement of works in addition to the Federal [RuBrocurement Proclamation and
Federal Public Procurement Directives, Part 2 dgakith the schedule of requirements,
and, Part 3, dealing with the contract, consisththe General Conditions of Contract,
Special Conditions of Contract and Contract Foritgs Standard Condition, its clarity

and precision notwithstanding, is not as overaghin covering the number of

130 : . . .
However, mention of some clauses have already lmeade to elucidate some concepts in this

Material.
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construction issues as the MoWUD Standard ConditafrConstruction Contract is.

Summary

Trade usages have wide applicability in commerdrainsactions in general and
construction contracts in particular. They are dmwed by the merchants through

continuous interactions in their commercial figlbnstruction usages are no different.

Trade usages have been resorted to as suppletargntivactual agreements in case

disputes arise in international commercial arlira.

However, for applicability, trade usages must beéomous, certain, reasonable, and
lawful. In Ethiopia, trade usages or customs in c@rcial transactions have been given

a heightened role both in the Civil Code and ConuimaéfCode.

Standard forms of construction contracts have algt@r applicability in the Ethiopian
construction industry. It has been indicated theg 1994 MoWUD Standard form of
construction contracts have been used in the adiratibpn of federal and state
construction contracts. The SBDW is also usedHtergrojects that are funded, partly or
wholly, by the World Bank in Ethiopia.

Recently, the Public Procurement Agency, a smahag under the Ministry of Finance
and Economic Development, has adopted the StanBatding Document for the
Procurement of Works. This is believed to repldee 1994 MoWUD Standard Form of

Contracts for the federal public works procurencantitracts.
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Review Questions

1. Summarize the distinguishing features of ‘tradegesaand ‘Standard Conditions
of Contracts’ in essay of half a page.

2. Let us assume that there are some contradictidmsebga the Standard Conditions
of Contract and the Civil Code Construction Law vsmns. Which one
supersedes the other? Why? Is your answer cognifabhbth mandatory and
permissive rules?

3. Take the assignment of verifying whether the MowW8iandard Conditions of
Construction Contracts can be applied in a constmucontract side by side with
the PPA Standard Bidding document for the ProcuntroEWorks? If not, what
happens if there are inconsistencies between t@ #s a Construction Law
student, which one would you advise your client &me If your client is a
governmental department? Do you change your sfarair client is construction
company?

4. What is FIDIC? Apart from the Red Book, how manyest FIDIC standard
conditions of contract exist to-date?
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Chapter Six: Construction Claims and Dispute Resoltion

Introduction

A construction contract, being one that involvesltipie parties, is bound to lead to

disputes. When a dispute arises in a constructaniractual relationship, the parties

often spend a great deal of time in negotiatiorenimttempt to resolve the dispute, rather
than resorting to courts. It is easier to say thatause of the nature of construction
contracts, or better yet the construction processiflicts and disputes are almost
inevitable. This is because, in construction prigjea number of different contracting

entities with different needs are expected to coaipeand coordinate their efforts. To put
it in better words:

A building contract being essentially a contractretiprocal promises,
presents a pattern of integrated actions of bottips, so correlated and
timed that delay or default of any one step by party would put out of
gear the entire machinery of construction entailiegtra time and

expenditure to put it back in proper gear. Somesitiee machinery may
even grind to a halt and to put it back into geagam would entail

tremendous time and expense. Such a situation lgadsnutual

recrimination and raises differences and disputeictv call for a

settlement process, expeditious and amicable, byindapendent and
impartial authority acceptable to both, well quadd to appreciate the
technical points involved, preferably pre-selecbgdname or designation
or to be appointed by a designated authofity.

The need for the dispute resolution in constructnmustry may be due to many reasons
that can be classified as follows:

» Breach of contract;

131 Building Contracts
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Non-settlement of payment as per time schedule;
Lack of proper communication;

Insufficient specifications, drawings, designs afahs;
Non-provision of safety practices and job site liigs

Alterations in the works without proper orders and

YV V. V V V VY

Improper management and non-coordination betwesdrepa

Traditionally, construction disputes and confligtere handled by litigation. However,
the court system has proven to be neither costctefée nor timely in resolving
construction issues. Quite often, a spirit of gawvel take prevails, and the matter is settled
amicably. To solve the inevitable disputes thaseiin the process of performance of
obligations under construction contracts throudtydiion may takes years and will
definitely result in the spending of huge amouritsioney, not to mention the stress and
the feeling of distrust that it will be putting @ne contracting parties. Due this need for
an effective, economic and efficient means of dispuesolution in construction
contractual relationships, alternative means opuiis resolution are highly availed of.
The emphasis on the need for alternative meanspfig resolution is highlighted by the
fact that almost all construction contracts contgpecific provisions on alternative
dispute resolution. Accordingly, this unit dealsttwlitigation as well as the different

alternative means of dispute resolution.

Unit Objectives:

At the end of this chapter, students should be tble
> ldentify the reasons behind disputes arising owoifstruction contracts;
» Compare and contrast the different mechanisms sputie resolution in
construction disputes, and
» Assess the advantages and disadvantages of therediff dispute resolution

mechanisms as applied to construction disputesiands
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6.1 Negotiation

Direct, face-to-face negotiation between the psytigithout the use of a third party,
involves the exchange of offers and counteroffend a mutual discussion of the
strengths and weaknesses of each party’s positius.method is usually most effective
if the parties are represented by skilled and kedgtable counsel, and if both have an

incentive to reach an agreed settlement.

6.2. Conciliation/Mediation

If a dispute arises out of or relates to this cactiror the breach thereof, and if the dispute
cannot be settled through negotiation, the pagg@sge first to try in good faith to settle
the dispute by mediation rules before resortingtiaitration, litigation or some other

dispute resolution procedures.

Mediation is a process whereby the parties, withdhsistance of a neutral third party,
negotiate a resolution to their differences. M#dig in many instances, has been
extremely effective in resolving contract disputbsis avoiding the time, energy and cost
of arbitration or litigation. Mediation is a struced negotiation in which the mediator

provides the structure. The mediator will establggbund rules and acts as a referee,
facilitating communications between the partiese Wediator assists the disputants to
generate options and understanding of their res@epbsitions and manage emotions.
Although the Mediator controls the process, heher does not impose any resolution or
opinion on the merits of the case, promoting a wim/situation; leaving the disputants

themselves to control the outcome. Hence the psasdtexible, private and confidential

with legal rights of the parties protected wherréhis no agreement reached.

The mediator’s role is to guide and assist theigmro fashion their own settlement,
serving as a facilitator to help the parties retd@hdesired goal of a resolution of their
conflict. Parties will settle a dispute as soontlasy decide it is in their mutual best

interests to do so. At the most basic level theiateds function is to keep the parties
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talking and searching for ways to resolve the dispu

A mediation clause can pressure one party to comigey and ultimately accept less than
litigation would have awarded. Nevertheless, aymesult in fewer or more benefits to
one of the parties. Even when parties assert tiggt &re going to refuse to settle, the
courts recognize that, in fact, settlements andpromises are often obtained through
mediation notwithstanding the parties’ predispositi Thus, although mediation, unlike
arbitration, concludes a dispute only through ages® of the parties, courts generally

enforce a mandatory mediation clause.

If both parties are prepared to negotiate and comige in good faith, mediation can be
one of the least expensive and most effective tkspesolution methods. In addition to
the cost benefit of mediation, there are many ben#fat flow from a creative solution

crafted by the parties themselves. Understandahblies are more likely to abide by an
agreement that they helped negotiate and, frequetileir business or personal

relationship is left intact to allow future consttive dealings.

6.3 Adjudication

It should be underlined here that “adjudication”ni®ant to refer to a disparate pre-
arbitral dispute settlement method in the consiondindustry; it is commonly used in a
technical sense. In the construction industry,udijation’ can be defined &%

...a process whereby an appointed neutral and inapgoérty is entrusted to take the
initiative in ascertaining the facts and the laatiag to a dispute and to reach a decision

within a short period of time.

‘Adjudication’, as a first tier in dispute resolomi, was introduced in the UK by the
Latham Report of 1994 and incorporated in the HuysGrants, Construction and

132 Nael Bunni,, at 437
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Regeneration Act of 19962 This Act provided that in all construction contsacthe
dispute is first submitted to adjudication as adibon precedent to the bringing of
arbitration or litigation.*** It is not clear of when and how it was introdudedthe
Ethiopian construction contracts; it can be sa$ealyl, however, that it has earned itself a

cherished place in the resolution of constructisputes for quite some time.

According to Article 34 of the Federal Standard dndy Document for the Procurement
of Works, the adjudicator is required to act asirapartial expert to resolve disputes
between the parties as rapidly and economicallig asasonably possible. The Bidding
Document further expounds the role of the adjudicas “to include, but not limited to,

requiring and examining any relevant documents aritten statements, making site
visits, using his own specialist knowledge and mgda hearing”. Furthermore, the
adjudicator’s decision should “reflect the legali@ments of the parties and his fair and
reasonable view of how the dispute should be reslvThe adjudicator’s decision is

binding on the parties unless challenged withippecgied period and then varied in an
arbitration or litigation depending on the termstbé& contract. If the decision is not

challenged within the specified period, it thendrees final and binding.
6.4 The Consulting Engineer as a Quasi-Arbitrator

The FIDIC Standard Form of Contract highlights fingportance of the consulting
engineer in playing a role of a quasi-arbitratos. We have seen in the previous sections
it is the different parties who a play a pivotalerdn the amicable resolution of
construction disputes. Among such persons is tinswdbng engineer. As so eloquently

put by Nael Bunni:

In the commercial activities of today’s highly cdexpsociety, standard

133 Keren Tweeddale and Andrew Tweeddale, A PracBggroach to Arbitration Law,
(London: Blackstone Press Limited, 1999), p. 85.
134 1BID, at 84.
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forms of contract have become an essential partthef day-to-day
transactions of most agreements. The majority ahddrd forms have
been developed by commercial organizations foptirpose of efficiency,
to build on the experience gained from the repeassof these forms, but
most of all for the optimum protection of none othoparties’ interests.
Standard forms of contract developed for the camsion activities,
however, have mostly been drawn up by independeofiegsional
organizations, rather than by one or other of tlaetigs to the contract, in
order to establish or to consolidate a fair andtjosntract’>*

The consulting engineer, in addition to the norsalvices of counseling, pre-
investment studies, preparation of documents, praj@nagement, supervision,
etc that he/she provides, is also entrusted bjR#eBook to “resolve most of the
day-to-day differences of opinion which frequentbccur the construction
process. The consulting engineer, who is an adetiteoemployer of a particular
project, is entitled to the pre-arbitral decisioaking process whose non-

acceptance by the parties will lead to the intiatbf arbitration.

6.5 Arbitration

‘Arbitration agreement’ is an agreement by thetiparto submit to arbitration all or
certain disputes which have arisen or which mageakietween them in respect of a
defined legal relationship, whether contractuahat: An arbitration agreement may be in
the form of an arbitration clause in a contracinathe form of a separate agreement. The
arbitration agreement shall be in writing. An agneat is in writing if it is contained in a
document signed by the parties or in an exchangdettefs, telegrams or other means of
telecommunication which provide a record of agregmer in an exchange of statements
of claim and defense in which the existence of gie@ement is alleged by one party and
not denied by another. The reference in a contcagtdocument containing an arbitration

clause constitutes an arbitration agreement providat the contract is in writing and the

135 Nael Bunni
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reference is such as to make that clause pareafdhtract.

Once the parties have agreed in writing to resthesr disputes by arbitration, it is not
possible for one party to unilaterally seek the rtsuintervention unless it can be
established that a claim cannot be met by a vafdrde. Moreover, arbitration bestows
upon the parties, the freedom to choose one or arbwators; the right to determine the
powers to be conferred on the selected arbitrgtair{e freedom to choose the venue of
the arbitration; the right to determine how theitaation is to be conducted; and the

ability to keep the dispute private.

The parties to an arbitration are free to choose onmore arbitrators. The chosen
arbitrator should have the necessary expertisegolve the technical disputes arising
from the construction contract. Accordingly, a qtitgnsurveyor is usually chosen for
disputes relating to quantities, an engineer fogireering disputes and for disputes
relating to the administration of the building c@wat like variations, defects and
extension of time, the architect would be an idghltrator. As the nature of the dispute
is unknown at the time of the execution of the aett it is practical to leave open the

choice of which construction profession the arbotrahould be appointed from.

If the arbitrator is not given adequate powerssle/cannot cure the situation by acting
beyond his/her powers. If he/she does act beyosithdri powers, he/she is then said to
have misconducted him/herself and the parties nesk she court’'s help to remove
him/her as the arbitrator. On the other hand, ti&rator will suffer the same fate of
removal if he/she fails to decide on all the digguvalidly brought before him/her for
his/her decision. To avoid this, an arbitrationuska should be wide enough to empower
the arbitrator to decide on all the likely disputkat may arise from the contract and to
award suitable remedies as desired by the claimBuatther, the arbitrator must be aware
of the scope of his powers and conscientiously renthat he/she does not act beyond

his/her powers nor fail to exercise them when neglii

The essence of arbitration is that a third parhdegs an opinion about how the dispute
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should be settled. The arbitration award can bdibgor nonbinding, depending on the
contract or other agreement of the parties. In ibopdirbitration, the parties select an
arbitrator or panel of arbitrators who help destbe arbitration process, conduct a
hearing, evaluate the evidence and make an awéel.aWard is then binding on the
parties and may be entered and enforced as a juddoyethe court. There is a very
limited opportunity to appeal an arbitration awalthnbinding arbitration is identical to

binding arbitration except that the parties arebmmind by the result and either party still
has the option to proceed to court if either pdadgs not accept the arbitration award.

6.6 Litigation

Litigation is the mechanism of resolving disputgsusing the courts of law. It is held
only when parties in any transaction are in disagrent concerning different facts and
issues. It usually involves two parties, the defsridvhose interest(s) the claim is made

against and the plaintiff who made the claim agdims interest(s) of the defendant.

Litigation is not an ordinary task that could bendocted by any person. Even in the
earlier practice of traditional litigation there sva need to acquire the essential skills of
the then time litigation skill and compliance witie procedure. Moreover, during this
time litigation before any courts of law furtheredks the knowledge and skill on both the
substantive and procedural laws and a talent orotjieal reasoning to get acceptance
before the adjudicator. For that reason, both @t the litigation usually represented
by a lawyer who traverse the necessary skills\w dahool as you are. A person called
advocate immediately take this position in order give the service of advocacy
representing the interest of either the plaintiftiee defendant.

Accordingly, litigation requires a lot of costs atakes a lot of time, which is why most

construction disputes are sought to be resolvexnigir other means.
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Summary

The involvement of multiple parties in constructioantracts makes the relationships
arising out of these contracts highly prone to tonfThe different types of dispute
resolution mechanisms that are applied to dispatiseng out of construction contracts
are the ones that are ordinarily applied in resglvany dispute. Thus, arbitration,
negotiation, mediation, conciliation, adjudicatiamd litigation are basically used to
resolve disputes arising out of construction cantra However, in the case of
construction disputes and claims, disputes arelwedothrough alternative dispute
resolution mechanisms rather than though courts.

Review Questions

1. Why do we opt for Alternative Dispute Resolution thes in
construction disputes?

2. What are the differences between arbitration andiatien; and mediation
and negotiation?

3. How is adjudication different from litigation?
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