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CHAPTER ONE
OBLIGATIONS IN GENERAL

1.1 Introduction

This chapter is intended to introduce the studemtie basic notions of obligations and
contracts that are crucial to understand the chaphat follow. Here, the chapter will

discuss the concept of obligations, the sourcesbtijations, types of obligations, the
meaning of contracts, the historical developmerdaritracts and contract law, as well as

brief discussion on economic analysis of contraat |

1.2 The concept of obligation

The conceptual foundation of obligation tracesasbfick to ancient Roman law which
defines obligation as a means of an undertakinpgally binding relationships where
one party promises the other party to perform sawcts or to do something. Ancient
well-known Roman lawyers defined obligations basadtheir personal opinion, which

as a result has develop the concept of obligation.

Year Gay, a Roman jurist, defines obligation agr@ans of personal claim brought
against another in order to force him before ugite us so as to we are able to enforce
our rights. Gay also classifies obligation in terofisontract, quasi-contract, delict, and

guasi-delcit

Pavel year also understood obligation as an urideganot by Roman citizens to
perform some acts or to do or to give or to remdgrts to non-roman citizens regarding
to give, to do, or to render some rights to roménens.

The concept of obligation by both classical legddadars was unilateral in character and
discriminatory in nature since it imposes obligatto do, to give or to render rights only

on non-roman citizens not the Romans.
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However, the institute of Justinian defines obligatas a legally binding relations when
Roman citizens undertake to perform certain act® alo something in accordance with

the Roman law.

Obligation defined in the institute of Justinianffeted from the obligations defined in
the classical Roman jurists in that the institugérees obligation in the aspect that Roman

citizens to carry out.

In general the concept of obligation can clearlyekpressed as;
a) Obligation to give or not to give
b) Obligation to do or not to do
c) Obligation to render rights to others to do sommeghi

1.3 Definition of Obligations

Black’s law dictionary defines obligation as ‘a &gluty or moral duty to do or not to do
something’. Common-law scholars such as Fredricko€k defines obligation in its
popular sense as merely synonym for ‘duty’. Inlégal sense derived from roman laws
‘an obligation is the bond of legal necessitywmculum juriswhich binds together two or

more determinate individuals’'.

John Salmond (year) defined obligation in its mgpeaeral acceptation as ‘something the
law or morals command a person to do a command ithabade effective by the

imposition of sanction if a person failed to complich a command’

In the modern legal systems and currently exiskaggl materials, there is no exact or
single whole definition of obligation. However, serscholars define it based on their
own legal system For instance French judges ddfieeterm obligation as a legally

binding relations to another party is obliged teegor to do or not to do something.
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Likewise the Ethiopian civil code, in the book IV the code uses the term obligations
with out defining what it means. However, like kech judges who define obligations
indirectly from article 1101 of the French civil@® of the term contract as an agreement
whereby two or more persons as between themselwestec vary or extinguish

obligations of proprietary nature.

1.4 Sources of obligations

According to Gay, Roman jurist, the fundamentalrsewf obligation can be classified
into two:

a) Contract

b) Beyond the contract

Those obligations, which arises beyond the contiaet divided into unjust enrichment
(quasi-contract), unlawful acts (delict) and cagsphysical injure to the person or

causing damage to property of person (quasi-gelict

In modern time, the laws of different countriesachg express the sources of obligation.
For instance, French civil code classifies the sewaf obligation as;
i) Obligation that arises from contract
i) Obligations that arise beyond the contract
iii) Obligation that arises from the unlawful acts
iv) Obligations that arises from the causing of §b&l injure or causing material
damage

vi) Obligations arising from law
In Ethiopian legal system, there are no clearlytestaclassifications of sources of

obligations. But Art.1675 of Ethiopian civil codeenerally expresses obligations as

arising from contractual agreements.
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However, the close readings of the provisions efdivil code show that there are other
sources of obligations-like those arising from mamtractual relationships (from
Art.2027-2178), obligations arising from unlawfudtg or obligation that arises from the
causing of physical injure or obligation arisingrfr the causing of material damage
(fromArt.2027-2161) and finally, obligations ariginfrom unjust enrichment (from
Art.2162-2178).

In so far as an obligation arising from the laveacerned, it happens in situations when
law imposes obligations on persons to give or nagive, to do or not to do some acts

recognized in almost all-legal systems.

Obligation arising from the law is a unilateral igiation imposed on citizens or
contracting parties without their consent. It ird#s among other things

* Obligation to pay income taxes

» Obligation to render military services

» Obligations of creditors

* Obligation of debtors

» Obligations of families to their children, etc.

1.5 Types of Obligations

Obligations can be classified based on the natleetovities, and the number of parties

legally bound by the obligation. Accordingly, thegn be classified into:

1) Divisible obligation

This is one whereby a party undertakes to perfesrobligations by dividing into parties.

For instance, if A and B owed C 1,000 BIRR suchtiparto the obligation perform or
discharge the obligations by paying half (part)hef debt to C, which is 500 each.
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2) Indivisible obligations

In this type of obligation, the performance of ti#igation undertaken cannot be divided
into parts. Hence, in this type of obligation parperformance is impossible given the
conditions and circumstances of its formation, \Wwhioes not allow the performance of

obligation by dividing into parts.

3) Positive obligation

This is a situation where a person’s obligatiotoiglo or to give some thing to another. It

requires an action from the debtor.

4) Negative obligation.

This is a situation where a person’s obligationsdonet to do some thing or it refrains

from doing some thing. Such obligations are alted obligations not to do.

Example, company A may agree with company B in which conypA under takes an

bligation not to produce or sell certain goodshia same market.

Based on the number of parties legally bound, abbbgs can be classified into
unilateral, bilateral, and multilateral obligations
a) Unilateral obligation arises from contract in whitko parties are participate.
However, only one of the parties is legally bounyde contract for the benefit
of the other contracting party. Example, donations
b) Bilateral obligation arises from a contract entensd by two parties in which
these contracting parties are bound legally to eattter on equal terms.
Accordingly, there are two promisors and two pr@sis
c) Multilateral obligation. This is a case where mtran two persons undertake to
perform an obligation. Such obligations can besifel into three:

1) Simple joint obligation
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2) Joint obligations

3) Several and joint obligations

1) Simple joint obligation.
In this type’s obligation, parties who are bounddogh obligation are not jointly liable
for the total debts, but each debtor is liable itsrown share with the exception of
Art.1917 of the Ethiopian civil code

2) Joint obligations
It arises from the contractual obligation in whictore than two parties participate and
debtors are jointly liable for the debt securedaa®sult of the obligation entered into
with the creditor or creditors.

3) Several and joint obligations.
In this kinds obligations the co-debtors shalljciatly and severally liable unlike joint
obligation where the debtors are jointly obligedutader take a given obligation, in the
several and joint obligation, the creditor may rieguall the debtors or one of them to

discharge the obligation in whole or in part.

1.6 The meaning of contract/contract law

Though the questions ‘what is contract?’ and “wisatontract law?” are of paramount
importance, it is difficult to give a definitive swer to either. But one may say contract
law is most obviously the law relating to agreement promises. It is primarily

concerned with agreements in which one party, chgmrty, gives an undertaking or
promise to the other. It governs such questionshash agreements the law will enforce,
what obligations are imposed by the agreement iestijpn and what remedies are
available if the obligations are not performed. Jtaontract law is the law based on
liability for breach of promises. However, ‘Contrdaw’ is also used to mean the whole
collections of rules, which apply to contracts, dhése includes many rules, which are

not contractual in the sense of being based owmipe to do something. For example, if
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one party induces the other to enter a contraétdwd or misrepresentation, the innocent
party may avail himself of certain remedies basedtlte rules of misrepresentation
(fraud). There are certain conceptual differencaswhether such rules are part of

contract law or tort.

Contract law is primarily concerned with supportithg social institution of exchange.
However, it is not as broad as the institutionlits®n enormous proportion of our life is
carried on the basis of exchanges that are in |Emse agreements, but many of them
are not governed by what is usually thought asrachtaw. Some agreements, such as
domestic arrangements, are not governed by lal. at a

What is a contract? In Anglo-American legal systatefines contract as a promises or
set of promises for the breach of which the lanegia remedy or the performance of
which the law recognizes in some way as a dutywé¥@r, not all promises give rise to
contracts. For instance, if you agreed to keephthese tidy while your parents are away
on holiday you would not expect to find yourselftire court of law being sued for the
breach of contract if you failed to do so. So, wkaeid of agreements does the law
recognize as creating enforceable rights ancsitiTo answer this, we need to look in
the rules of each legal system, which provide tbein specific definitions of the term
contract and its elements. For instance, the Frengchcode defines contract in article
1101 as an agreement to establish, vary, and exsimgights and obligations of the
parties. When we come to the Ethiopian legal systeenfind the definition of contracts
(enforceable agreements) under Article 1675 of Hteiopian Civil Code. As such
contract is defined as;

“An agreement whereby two or more persons as Etwleemselves create, vary

or extinguish obligation of proprietary nature”.
This definitional article plus Article 1678 on elents of contract tell as in general the

type of agreements enforceable by the law of cohiraEthiopian legal system. In the
next chapters, you will study the details.
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1.7 The purpose and scope of contract law

1.7.1 Purpose of the contract law

Contract law is primarily concerned with supportingtitutions of exchange, which is an
enormous part of our life carried on the basis hadt tare in some sense termed as
agreement. Contract law has many purposes butethieat one is to support and control
the millions of agreements that collectively make the market economy, and hence
operates in the context of dispute resolution meisina Besides it empowers the parties
to make agreements that the law will enforce. $batnables parties to the contract to
make exchanges that might otherwise carry too giglatvhether of disruption by some
contingencies or default by the other party. Acoogly, contract law in this respect is
the most important which creates smooth functiomhusiness transaction by creating

certainty, predictability, and enforceability.

In this context, it is also important to note thé&fedent approaches to contract law
determine its role. In the nineteenth century,eatst in common law legal systems, the
courts seemed to place great emphasis on freedarorndfact. During this period the
courts tended to reduce the numbers of rules diingga@ontract power. They see the role
of contract law as enforcing the agreement of thdigs. There are still writers who
suggest that the law should enforce any agreemeithwvas ‘freely made’ between the
parties provided it has no adverse effect on othlidrese “libertarians” see the individual
as the best judge of his or her own interest amdider that what was freely agreed is by
definition, fair. Any attempt to use contract lasvibfluence substantive outcomes (e.g. to
try to produce a fairer distribution of wealth incgety, or even to maintain the previous

distribution) is both illegitimate and misguided.

Others take a less extreme position. They agradntizwiduals should be free to pursue
their own self-interest but they recognize thasame cases ‘the market’ may not operate
efficiently. For example, in cases where thereoisies kind of monopoly or where one

party does not fully understand the contract, #ve inay need to intervene. Many such
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writers would say the contract law, whether we litker not, does affect the distribution
of wealth in society and that this should be reeeph A few writers go further and
argue that it is no longer adequate to describéativeof contract as primarily concerned
with supporting voluntary exchange in the marked @orrecting occasional abuses or
market failures. In their view another transforroatihas taken place and the modern
law’s prime concern is with controlling dominatiand promoting fair exchange and co-
operation. When you deal Ethiopian law of contrgoy need to assess which approach
is adopted in the Ethiopian legal system.

1.7.2 Scope of Contract Law

The scope of contract law varies from country tantoy and from legal system to legal
systems depending on the types of obligations tp@yern. Unlike non- contractual

obligations in which a person undertakes an obbganot to wrong another by conduct
that the law of tort establishes as wrongful, cacttlaw governs contractual obligations
which arises from agreements made between two ae rpersons which puts the
promisor under the obligation to perform his or pesmises under the sanction of an
action against him for breach of the contract.

A contractual obligation implies the existence of‘abligor’-the person who is legally
under the obligation and the ‘obligee’for whose dférthe obligation exists. This feature

of contract distinguishes contract law from crintilaav obligations.

Moreover, contract law may have a general or spexpalication depending on the

nature and origin of contractual undertakings aiven time. Therefore, based on the
scope of application of contract law contract laway be dissected in to two areas of
applicability complementing each other. For insgnarticle 1676(1) of the Ethiopian

civil code stipulated the application or scope efhgral contract to apply to contracts
regardless of the nature thereof and the partereth. Thus, the general rules of contract
law apply to all contracts. However, the provisaso recognizes that special provisions,

as laid down in Book V of the Civil Code and then@uercial Code, may be applicable
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to certain contracts. The law also stipulate thatrelevant provision of the Civil Code,
Book IV title XIllI, shall apply to obligations notéistanding that they do not arise out of
contract. Accordingly, contract law may be applieato extra-contractual obligations,
unlawful enrichment obligation and so on. Howelke scope of application of this law
does not affect the special provisions applicableertain obligations by reason of their
origin or nature (Art. 1677(2)).

1.8 Historical development of contract law

This section provides a very brief account of tietdnical development of contract law.
The historical development of contract law can bdeau stood in terms of the conceptual
foundations of obligations, which was traced baxlamcient and classical Roman law.
However the foundation of the present day law aft@xt were laid in the focentury.
This period in history saw the rapid expansionraflé¢ and industry inevitable resulting
in the increments in the volume of commercial dispuas a result people turned to the
court of law for solutions. Gradually, there deysd a body of settled rules which
reflected and of the disputes from which they amrse the prevailing belief of the time.
However, this rules and belief are affected bydbminant economic philosophy, the so
called the laissez-faire individualism-the view tthlae state should not meddle in the
affairs of business and that individuals shouldfriee to determine their own destines.
This philosophy was mirrored in the law of contrégt two assumptions-freedom of
contract and equality of bargaining power. Accogdio freedom of contract theory it is
assumed that every one is free to choose whichraxdatthey entered into and the terms
on which they wish to do so. According to equalify bargaining power theory, the
parties were deemed to have equal power to baogaiheir business and deemed to be

of equal bargaining strength.

These theoretical foundations of contract law poeduan acceptable legal framework for
the regulation of business transaction that regdutiethe crystallization or codifications
of contract laws across the world. The two theodiiglsalso define the role of the courts.

Courts were required to enforce the agreementeopdrties, as it was with out questions
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its fairness etc. Over years the freedom of cohtremory though maintained at present is
subjected to different limitations. The theory quality of bargaining power had brought
certain unnecessary results because parties toteacbdo not necessarily have equality.
For example, employers and employees, producers@rslimers, lenders and borrowers
do not have equal power in the negotiations. Eng#eyfor example, did not have equal
bargaining power with employers, and as a resukred in to contracts the terms of
which were more favorable to the employers (empmsyeere supposed to work for as
long as 16 hours per day & more, less wages etm)rt€were simply required to enforce
such terms. This led to dissatisfaction, riots, eshretc calling for government
intervention. Thus, governments do lay down theimmiim conditions for enforceable
employment contracts. To day, we find the law afitcact providing the conditions for
the making and enforcement of contract. However,siweuld note that the theory of
freedom of contract and equality of bargaining poare still the foundations of contract

law in many legal systems.

1.9 The Economic Analysis of Contract Law

This section is intended to introduce students rioemerging discipline of law and
economics as applied in contracts. The economilysisaf contract law provides a new
paradigm into contract law in terms of both defmithe concept and the economic
function of contract & contract law. As the subjétvast to cover in this material, we
have opted to consider some of the concepts anemagi®ns suggested by leading
scholars (Look ‘Economics of Contract Law’ by Kroamand Posner (1979) for further

understanding).

One fundamental economic principle is that if vééug exchanges are permitted-if, in
other words, a market is allowed to operate-ressumill gravitate towards their most
valuable uses. The exchange will make not only ghdies better off but will also
increases the wealth of the society, assuming ttietexchange does not reduce the
welfare of nonparties more than it increases thiéavee of the parties. The existence of

the market-locus of opportunities for mutually adbzegeous exchanges-facilitates the
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allocation of the good or service in question te tise in which it is most valuable,

thereby maximizing the wealth of society.

It is assumed that individuals are rational maxerszof their own self-interests. That is,
they will respond to other people and to events way that increases their own utility. It
is this, which lies behind the notion that indivads will trade resources until the
resources reach the people who value them mostyhigbonomists express the idea that
something may be worth more to one person thamathar by saying the first will be
prepared to pay more for it than the second. Howstliey use the word “utility’ rather
than ‘wealth’ because the theory does not assuieetery one is selfishly pursuing
greater personal wealth. Individuals may well ligesee other individuals made better off
and be prepared to give some of their own wealtfictoeve that. An economist fits this
into his general theory by saying the donor’s ftyilis increased by seeing the donee

made better off.

The basic economic function of contract law is tovide sanction for reneging, which, is
in the absence of sanctions, sometimes temptingemMe parties’ performance is not
simultaneous. During the process of an extendedagge, a point may be reached where
it is in the interest (though perhaps short-rurnest) of one of the parties to terminate
performance. If A agrees to build a house for B Bnohys him in advance, A can make
himself better off, at least if loss of reputatiGmhich, depending on A’s particular
situation, may be unimportant to him) is ignored, focketing B’s money and not
building the house. The problem arises becausentimesimultaneous character of the
exchange offers one of the parties a strategicradga, which he can use to obtain a
transfer payment that utterly vitiates the advasasagf the contract to the other party.
Clearly, if such conduct were permitted, people Mde reluctant to enter into contracts
and the process of economic exchange would bedegtaiHence, the basic function of

contract law to provide a sanction for breach ainpises.

A non instantaneous or extended exchange createsnhostrategic opportunities that

parties might try to exploit in the absence of leg@nction, but also uncertainty with
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regard to the conditions under which performancké edgcur. This uncertainty exposes
the parties to the risk that the costs and benefittheir exchange will turn out to be
different from what they expected. An importantdtion of contract law in this regard is

to enforce the parties’ agreed upon allocationss. r

A related function is to reduce the costs of thehexge process by supplying a standard
set of risk allocation terms for use by contractpayties. Many substantive rules of
contract law are simply specifications of the copusmces of some contingency for
which the contract makes an express provisiormdfgarties are satisfied with the way in
which the rules allocate the risk of that contingenthey have no need to incur the

expense of writing their own risk allocation ruteto the contract.
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CHAPTER TWO
FORMATION OF CONTRACTS

Introduction

Consent is a declaration of intention to be bougdah obligation. A person has to
express his willingness to create an obligatiorhionself, or give up some or all of his
proprietary rights. In modern times individuals baelative freedom to decide on their
own rights especially property rights with out thterference of a state or another
person. So individual can not lose his propertytrignless he himself wants to loss it
except by expropriation. Contract is one of the angreas of law that recognizes
autonomy of individuals. The f7Century John Locke’s theory sbcial contractand

Adam Smith’s laissez-faire gave political and economic justification for iadiual

autonomy. Such individual autonomy is expressegduiifin consent i.e. an individual can

determine his own fate (freedom of contract).

So in a contract, a person should know the obbgatie is going to carryout and the
benefit he is going to get / or lose. Knowledgeas enough, he should also agree to such
obligation/ benefit. Agreement is not still enoudihe person should also agree that if he
fails to meet his obligation as agreed the statehmary may be used to force him to
carry out his obligation.

Unless a person clearly knows what rights and abbg are to be created, varied, or
extinguish it is impossible to claim that he hasead.

That is what is provided under art 1679. The partiave to know means they have to
define their obligations (undertakings). Moreovéeyt have to agree to be bound.
Therefore; contract can not be imagined withoutseom of the parties i.e. contract is
dependent on the consent of the parties.
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Non-Binding Agreements
Mere domestic or social agreements are not usudéynded to be binding and, therefore,
are not contracts. E.g. A father told his son treatfather) will reward 10,000 Birr if the

son scores 4.00 points in his first semester exam.

A binding contract is usually in the nature of antoercial bargain, involving some
exchange of goods or service for a price. In cagig whether sufficient intention to

create a binding contract is present; two situatine possible:

a. Where the parties expressed by denying the interffed commercialagreemern).
e.g. A written commercial agreements describedfitserely as an “honorable
pledge and stated expressly that it was not “tsudgect to the jurisdiction of any
court.

b. Where the parties do not expressly deny intentiocréate legal relation. It is in each
case a question of construction for court to deadeto whether a contract is
intended.

Thus, in commercial agreements, there is a refat@gibesumption that a contract is
intended but in social or domestic or family agreata there is a refutable presumption
that no contract is intended. (But note that inheaase the presumption is refutable by

evidence to the contrary.)

Eq. C. Persuaded her sister, p to sell her own haumsk come and live in C’s on
condition that C would give her house to P by domatAfter sometime C injected
P from the house and refused to honor the donafariaimed damage for breach

of donation contract. Is P correct?

Eg B and O habitually ride in each others cars. Wml€©'’s car, B was injured due to

O’s negligence and sued for damage under Ethidpiarof carriage. B claims that
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there was contract of carriage between him andn©eshe (B) contributed to the
petroleum cost. Is “B” Correct?
Eg. Hawassa University and SNNPR Supreme Court ehtémeo the following

agreement.

Memorandum of Understanding
This memorandum of understanding is signed on daig of 28" February between
Hawassa University & SNNPR Supreme Court. By tigieament;

1. The Court agrees to make internet service availfanléhe Law Faculty students
of the university.

2. The University agrees to make conference roomsladblaito any need of the
court.

3. The university agrees to give free library andrimég service to any judge of the

court.

So, what is the student asker?

Generally, the mere existence of agreement to badby defined obligation does not
necessary make Contract. It is necessary to igewtifether the parties intended only
moral obligation or legal obligation, if partiesrag to be bound morally only, the
agreement is not a contract since it cannot beresdoby state backing. For a contract to
exist parties must agree that any violation of abégation would be punished by using
state machinery. Therefore; the phrasea@rees to be bound thereby.” in Art. 1679
implies the parties’ intention to take any contnsues in relation to obligation to court

thereby allowing the court to interfere in theilateon.

Meeting of Mind (Art.1680)
Contract occurs when the minds of the offeror affier@ee meet upon common object of
the contract. This meeting of mind is callsmhsensus ad ideire. consent to the matter.

The declaration of both parties must relate tosddwme matter. This is what Art 1680(1)
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provides. However, since meeting of mind is infdri®m offer and acceptance made by
the parties, the law is often concerned with thgealve appearance of the offer and
acceptance than the actual fact of the intentioofiefree or offeror. The person is bound
whatever his real intention may be if a reasonabbn would believe that he was
assenting to the terms proposed by other partywgroh such belief he enters into a
contract with him. Parties are to be judged nowbmat is in their mind but by what they
have said, written or done. So no body could bentldwy an intention (estate of mind)
which is not included in the offer or acceptane@ a person cannot claim to avoid a
contract by citing reservations or restrictionstthas not been made clear to the other
party through offer or acceptance (Art 1680(2). Whiee law in forces the intention

(consent) of the parties it does so, so that thiéggareasonable expectation is protected.

Any intention of a party not included in the off@r acceptance never forms part of the
contract. Therefore, obligation that one of thetiparwants to be included in the contract
never binds the other party unless such party kamvagreed to be bound by it. In short
Art 1680 is a repetition of Art 1679 and hence reagn be deleted from the code.

Formation of contact involves the criteria that shate uses in order to determine whether
or not it has to execute agreements of personseeetwthemselves. In other words, the
state uses the following yardsticks to check whetinanot persons have made a law that
binds them.

A) Capacity
B) Consent
C) Object,

D) Form, if any

All contract involve the element of capacity, camsand object i.e. contract can not be

imagined without capacity, consent, and object. evev form is required for few
contracts only.
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2.1 Capacity

Although human beings are subject to rights andedurom the moment of birth, to

death some may not be entitled to exercise sudftsrignd duties. Still others may
exercise only some of their rights. Minors and ¢ially interdicted persons cannot enter
into a contract. However; when a legally interdicfeerson enters into a contract which
he was prohibited from such is not limited to in@eipy but also extends to illegality as
per Art 1716. The same holds true for special iacdjes indicated under Art. 194. The
detail of incapacity has already been discusseérmiag of person.

2.2 Consent (Art.1679-1710)

2.2.1 Communication of Consent (Art. 1681)

Consent is expressed either in the form of offeacreptance Offer and acceptance are
ways of communicating one’s own intention to be rmbly an obligation. Therefore;
offer or acceptance is declared to another pergoartinary ways of communication

.These ways of communication are oral, writtennaignd conduct.

2.2.1.1. Offer

Offer is laying down contents of would be contrae. indicating the respective
obligation of each would be parties to the contead informing the same to them with
the expectation of response from them. Moreoveeratontains the intention of the
person making it to be bound by the content ofdffer. In short offer contains three
important elements, the content of the contrae,afpreement of an offeror to be bound
and request of the offeror to the offeree to benldooy the offer. The person making the
offer is called offeror. The offeror has autononamy dhoose any of the four ways of
communication (Oral, written, signal and conduétg /she may even choose the ways
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that the offeree shall use to give a response (4G811(2). So Offer may be made in
writing, orally, or by signs or conduct (Art.168L)(

Written declaration of offer is when all the elertseaf offer are reduced in writing on a
paper or electronics and delivered to the offefBeen the offeree understands the
intention of the offeror by reading the paper @ #tectronics containing the offer. So, if
the offeree cannot read for whatever reason thers be some one who reads it to him.
For example, if the offeror sends his offer througmail or fax such is written
communication of an offer.

Oral commutation of an offer is when the offeroesiz/oice to tell to the offeree the
contents of the offer and the offeree uses heaiags) to know what the offeror is
communicating to him. So using telephone, telegea to communicate an offer is oral
communication of offer. In short the offeror uses mouth and the offeree uses his ear
for communication.

Signal communication is of two types: gesture abgea placed to give information.
Gesture is one of the four ways of communicationtdvbr/and deaf people use such way
of communication. Such person makes an offer bygusignal communicatiotNodding
head,shaking hands and hammering down in an auction @gdealso communication by
gesture. Objects may also be used to express amtiont. For example in a commodity

exchange market, objects are utilized to indicatention to be bound.

Communication of offer by conduct is when the affeperforms partly or wholly the
obligation that he will perform if the contractastered into. Earnest is the best example
of offer by conduct (Art.1883). In this case théeofe uses the combination of his sight
or/and ear and mental intellect to know and undacsintention of the offeror. Offer by
conduct is an implied offer because the offereéoised to infer the offer from the
conduct of the offeree. Offeree may infer differebtigation from what is intended by
the offeror. So care must be made by the offerat this conduct is clearly
understandable to the offeree.
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In principle, an offer is binding on the offerorlypiif it is addressed to a specified person
(Art 1687- 1688). The reason why the offeror iseotpd to know the offeree and address
his offer to him may be to make sure that the offdras intended to be bound by his

offer and to avoid the possibility of multiple aptances for a single contract.

The person may want to advertise his product ovicerwithout any intention to be
bound by the content of the advertisement. Theopeeslvertising a product or service
may not have the product or service at his dispasdlhe may be making a market study
i.e. he may want to know the demand for his pradiicts means although he states the
type of product or service he wants to supply &edprice he expects he might not intend

to be bound.

E.g. A certain college releases the following infation on Addis Zemene Newspaper.
“our college is going to open Degree Program iniBess Management. Tuition free is
birr 500 per month. It takes only 30 months to ctatgB.A. the program any person

who has completed preparatory or has Degree irotnegy field is invited to apply soon.”

A person may also release the idea moving in higdrto a friend or even to the public
either to ask advice or to know public opinion satthe can decide whether or not he has
to make an offer. Therefore, if a person “does make his intention known to the

beneficiary of the declaration” such declaratioalshot be taken as an offer (Art 1687

(a).

E.g. Abebe told his mother, Alemitu, that he isfwap his father, Belachew accepts his

Mercedes Benzes, 2007 model as donation. Alewiiduthe same fact to Belachew.

Moreover, if offer is communicated to the publicamy may come to accept the contract.
This creates inconvenience of choosing a persors&vhoceptance should be binding on
the offeror. So the easiest way out of such incomree is to consider the declaration

that become the source of such controversy asbiinding. In such case ultimate goal of
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the declaration of intention shall be advertisenanthe product or service. Therefore;

the following declaration of intention are not offeut advertisement.

Sending price lists or tariffs (Art 1687 (b)

Here, the price list or tariff may be sent to spediaddress or a specified person but still

such act should not be taken as an offer because dbllowing reasons.

Dedication to be bound is missing.Such price list/ tariff alone never indicates the
intention to be bound. The document sent cont&ieptice list/tariff which may be taken
as content of the contract but the declaratiomt&ntion to be bound is missing. Such is,
therefore; neither a written nor oral offer. Signammunication is using body gesture or
identified object as an expression of one’s intanthut sending of price list /tariff does
not fulfill such requirement. Offer by conduct iedinning to perform would be

obligation but not sending price list.

Price list/ tariff never indicate all terms of theontract such as due date, place of
performance, quantity , etc. So it is not completen if the person to whom it is
addressed responds positively (Art. 1695(1).

Customarily sending of price list/ tariff is takas an advertisement

The price list/tariff might have sent to many chegtthe problem of multiple acceptance.

E.g1 Moha Bottling PLC has recently started producingdsage in the Hawassa and it
prepared the following and sent it to Taddesse Ht#mha is ready to supply the

following Pepsi products” with the correspondingcpr

Product Unit price
Pepsi cola 0.8birr
Mirinda 0.75birr
Sprit 0.6 birr
Mirinda tonic 0.9 birr
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E.g2 General Garment PLC distributed the cataloguet®fservices to Graduating

students of Addis Ababa University.

Posting up price list/tariff and catalogue in a pulic place

This declaration of intention is not an offer mgirdecause there would be multiple
acceptances if the declaration of intention is @ocbnsidered an offer. Everybody may
have an access to the declaration. Posting is acimay to a public by using — all
possible means such as press, radio and televisiafso includes affixing a notice on

board, wall, poles, and car or on any other object.

Ea commercial Bank of Ethiopia published the follogimformation in Ethiopian
Herald “Commercial Bank of Ethiopia is intendittgemploy any person having LL.B
degree. Work place is Hawassa, salary is birr 3#0nonth .Employment is permanent.
Interested applicant should submit his CV untili2@ 2008 "~

Display of goods for sale to the public

Almost all sales are sale at open market. Everggrepassing by can have a look at the
goods and can easily infer that the goods are réadyale .But there may be multiple

acceptance and the content of the contract isiatsmplete .Display of goods does not
include some of the contents of the contract sixlpexformance date and place and
guantity. Display of goods could utmost contain tfyge of goods and their prices (see

example given by G. Krzeczunoviwicz).

Sale by Auction(Art.1688)

It is inviting possible offeror to come and makeddfer. Many may come and make an
offer and the person who invited such offer magliredetermine which to accept there
by rejecting others. The invitation may either bdtly or to sale. (See auction sales from

news paper and report to your Instructor in a ¢lResd also Art 2403-2407.)

Page | 22



Public Promise of Reward (Art 1689)

As stated above, a declaration of intention to tenld by specified obligation becomes
an offer only if it is addressed to an identifieergpn. An exception to this principle is
public promise of reward. Public promise of reward is notifying the publicat
whosoever performs a certain act indicated in tbh&ce will be given benefit of
proprietary nature by the promisor. It is a rewdnat is promised to be given for an extra
ordinary performance or coming across an objedtdoperson hidden .The promise is
public because it addresses to all which perfotmesréquired act. No discrimination is

made on those who may benefit from the promise.

If a promise of reward is to a specified persongooup of persons it becomes an
ordinary offer if it is made to be known to such a specified persr group of persons.

In such case, the promisor can use any means teonoaioate his intention to the

specified person or group of person. It is enougliprove that the promisor has really
intended his declaration of promise to reach thecified persons or group of person.
Such intention can be ascertained from the circantgts and especially from the means
that the promisor uses .For example, if the promises public media such as press,
radio, Television, electronics and etc to which #pecified person or group may have
access, the declaration of intention may be takeaneoffer if the specified person/group

of person has come to know such declaration.

In case of public promise of reward the media aia®tion never matter and the person
who performs a specific act in the promise needkmow the promise (Art 1689). In

short, a public promise of reward is special offer.

Exercises
Identify public promise of reward and ordinaryesff
1. Sir Alex Ferguson gave the following press releas2007 “If Christiano
Ronaldo scores 30 goals in English premier lea@@& /2008 , | will give him

a large amount of money ”
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2. The Government of USA publicized the following infmation in internet
“Whosoever reports the whereabouts of Bin Ladenl $¥&a rewarded one
million Dollar ”

3. The following declaration of intention was broadeds in Ethiopian

Television.

“Our Father, Ato Ekubaye Berhe left home on Dec2ll)7 and has not yet returned. Ato
Ekubaye is 49, , tall very handsome, bold and ésgite gabardine suit on the day he
left home Whosoever, reports to us the wherealufudsr father , will be rewarded . His
sons, Bekele and Zelalem”

Please give at least four other similar examples.

Effects of Offer (Art.1690, 1691, 1693(1), 2055)

This is the effect the offer is to bind the offer@nce the offer is made, it means one side
of the parties to the contract (the offeror) hasead to be bound. Offer contains would
be obligation i.e. the content of would be contiaaiefined by offer. This indicates that
the conclusion of a contract is partly completelae party making an offer cannot change
his opinion. That is why it is necessary to distiish an offer from mere declaration. A
person making mere declaration of intention camghaits declaration at any time it
wants for whatsoever reason without any legal liigbfor unreasonable and arbitrary
change of its intention. It is obvious that if daeltion of intention is not an offer, it is full
autonomy of the person who declared such intentiofive up to his declaration or
change his intention for whatsoever reason. Howaereoffer cannot be changed by the
offeror for unjustified reason. An offeror who clgas his offer partially (make some
modification to the content of his offer) or totallrefusing to be bound by his offer) is

liable for any material damage on the offeree.

If offer is binding, where does it begin to be bimg There might be time gap between

the offeror's release of the offer and the offeseeception of the same. This is true

Page | 24



especially when written form or conduct is usedaonmunicate an offer. For example,
an offeror may use letter or fax to reach the e#erSo the offer begins to be binding at
earliest from the moment the offeree knew its coint&ny declaration of intention to be
bound by a contract may not even be considered affexr for the sole fact that it has not
yet reached the offeree (Art 1687). So the offexam freely change the content of his
offer or totally withdraw it before it reaches th&eree (Art 1693(1). The offeror can
make his offer not to reach the offeree by infognthe offeree that change has been
made to the content of the offer or that it hasnbeghdrawn. This has to reach the
offeree before he receives the offer or at labesore the offeree takes decision that
affects his material interest on the assumptionhef offer (Art 1693). This means an
offer may be withdrawn or modified as far as thieiae has not incurred expenses with a
view to concluding a contract with the offeror. 8bat is crucial is not the time when the
offeree received the offer but the decision hethksn due to his knowledge of the offer.
The offeror can change or withdraw his offer at &ime before the other takes decision
that affects his interest. So the burden of provirg the offer is changed or withdrawn
after he takes decision that affects his matentdrest is on the offeree. Changing or
withdrawing an offer is a fault (Art.2055).

Change or withdrawal of an offer is not a fault wihieis withdrawn or changed.
a. before the offeree knows the offer or
b. at the time the offeree know the offer or

c. atany time before acceptance for justified reason

Even if modification or withdrawal is made conyrao the above precondition, the

offeror may be liable only if the offeree proveattthe offer is the cause for his loss.

How Long does the Offer Bind? As we see above offer is binding from the montkat

offeree knows its existence. Such tells us the tima the offerbegin to produce effect. If
it begins it must also end somewhere. Everythirg tias beginning must also have end.
The offeror should be given an opportunity to deased from his offer or else how long

will he wait for acceptance. The offeror may himisgétermine how long the offer
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remains binding. For example an offeror may indicet his offer that acceptance be
made with in ten days from the moment the offere@nks the offer. After expiry of such
ten days the offeror can change, modify or withdhasvoffer for whatsoever reason and
without any liability to the offeree (Art 1690).

In case the offeror fails to fix time limit for aggtance, the offer remains binding for
reasonable periodonly (Art 1691). Reasonable period indicates tme tthat the offeree
needs to understand the offer and decide to actepject it. So if the offeree remains or
unable to decide within such reasonable time tifered will no longer be bound by his
offer. But the crucial issue is “how long is a r@aable period” The length of reasonable
period should be thaverage timethat theaverage persormay need to determine on the
offer. The circumstance of the offeree should retdken in to account to determine the
length since contract is not a charity and theroffés running for gain and has no legal
or moral obligation to sacrify for subjective weakses of the offeree. However,
objective criteria such as the existence of curpeite for the subject of contract, market
stability, and complication of content of the cawtr should be taken into account. For
example if offer is made for sale of coffee in Bthia, the offeree may be expected to
respond in hours and a response coming after daysbe taken as not coming within a
reasonable period. On the contrary an offer foorstruction may be reasonably binding
for weeks. Market stability is also very importaatdetermine the reasonableness of the
period since in case of market instability pricamges now and then thereby affecting
the decision of both the offeror & offeree. So witleere is market instability reasonable
period should depend on the frequency of price ghaRor example in Ethiopia price of
fuel is revised every three months and such revigimbably affects the advantage of

either parties. So court should consider such ctimaifar facts affecting market price.
Whenever the court is not convinced that the pegadasonable, it should conclude that

the period is unreasonable since any doubt shoeitekfii the defendant (Art. 1738,);

whosoever, claims the right has a burden to prbgeskistence of such right.
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We have to bear in mind that if the acceptance hesdhe offeror after expiry of

reasonable period the offeror has a duty to infdhm offeree the lateness of the
acceptance by using the speediest medium of conwuaion available. Such medium

should at least be as speedy as the medium useffidoge to send his acceptance. Using
the speediest medium is not enough, the respormddsbe made at the moment the
offeror receives the acceptance. So if the offef@ils to reject the acceptance

immediately the offeree has the right to claim the# acceptance was given within
reasonable period and hence contract was conclidaed691(2).

The third ground that terminates the effect of #fieras the offeree’s rejection of the
offer (Art 1690(2). Rejection of an offer is, eithmaking modification to the content of
the offer or sending a “no” answer to the offei©ffer is deemed to be rejected “where
acceptance is made with reservation or does nottlgxaonform to the term of
acceptance” (Art 1694). Art.1690 (2) expressly [eg rejection of offer as a cause of
termination of offer where the offer contains fixpdriod of time for acceptance. The
same should apply to cases under Art.1691. Thene i®gic for offeror to wait for an
expiry of reasonable period once the offeree rejdfue offer. Even one can argue that
once the offeree rejects the offer, it shows thatreasonable period has already expired
since reasonable time is the time that is sufficfen the offeree to respond. But since
reasonableness should not depend on the subjesttisagion of the offeree we may still
say that rejection of offer may be made before rgxpi reasonable period. But still the
rejection releases the offeror because there jasiification for the offeree to get time to
revoke his rejection and claim to accept the offemply because the objective reasonable
time has not yet expired. There is a less postsilitiat an offeree who once rejected an
offer could come to accept the same and forcingftfexor to wait such change of mind
is fooling him and inequitable..
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2.2.2. Acceptance (Art 1681-1685, 1689(1), 169439B(3)

Acceptance is a positive response to an offeriti.ss a declaration of intention to be
bound by each and every contents of an offer. émtsdtceptance is a “Yes” answer to all
the contents of the offer. Any slightest modificatimade to the content of the offer is
considered as rejecting the offer and making, aerradtive offer (Art.1694). So the
offeree must take care in giving response to agroHe has three alternative answers to
an offer, the “yes” answer which means acceptirgydffer as it was made; the “No”
answer which means totally rejecting the offer acceptance with reservation” which
means having reservation or alternative proposalsdme of the contents of the offer.
So “where acceptance is made with reservation es dot exactly conform to the terms
of the offer” the offeree must remind himself that is taking the position of the offeror
and the offeror then becomes an offeree (Art. 1L6BAat means the offeree (the current
offeror) is bound by the new offer he makes urté time limit he fixes for acceptance
expires (Art. 1690(1) or until he reasonably expeht other party to decide on the new
offer (Art.1691(1).

Eg.1 Abebe wrote the following e-mail messageutfar

“Dear Tuffa, how are you doing? | am very fine,m @going to sale my Toyota Land
cruiser, 99 model automobile to you to birr 30,00@livery and payment date is on
January 20, 2008 In Addis Ababa”
Tuffa may respond in any of the three ways.
“Thank you, | am lucky to buy your car.”
“Thank you for your concern, but | ot need any automobile now!”
“Thank you. | am very much happy tylyour car but the delivery place should

be in Awassa”

Acceptance How acceptance is Made

Since acceptance is communication of intentiong lén offer, it can be made in all

possible ways of communication. So, the offereeussnwriting, oral, sign or conduct as
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a means of communication. The medium of commurnatiever matters. The offeree
may use letter, press, telex, email, etc to comoateihis acceptance in writing. He may
also use telephone, telegram, video, radio, tetmvisetc as a medium of oral
communication. Signal communication is showing aertpublicly known physical
gesture such as shaking the hand of the offeratding head or using certain objects
publicly used to indicate intention(Art.1688(2).g8al communication usually requires
the physical presence of both the offeror and ffexee at the same time and at the same
place.

Communication of acceptance by conduct means penfgrpartly or fully the obligation

proposed by the offer or benefiting from the rightsposed by the offeror.

E.aq If a person who is offered to buy a certain goodmes and takes some or all of the
goods or if he pays part or all of the price of d®osuch act may be interpreted as an

acceptance by conduct.

Generally, an acceptance can be given provideaffieeee knows the existence of the
offer. Acceptance is declaring agreement whichyppeses knowledge of the obligation
for which the agreement is given. However; if thieiois public promise of reward the
offeree is not known to the offeror; hence whoseaforms the promise is considered
as if he accept by condusgardless of his knowledge of the existence of tifier (Art.
1689(1).

Incidentally Art.1689 lacks clarity and may be rdten as follows:

Art. 1689 Public Premise of reward
1) A Promise published in any manner to reward a panseho will find an object
which has been lost or who will perform certain agthall be an offer.
2) Such offer shall be accepted where a person britiges object back or performs
the act, notwithstanding that he did not know théer.
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Duty to Respond (Art. 1682 -1685)

The offeree does not have a duty to give respans$ieet proposal of the offeror. He can
respond negatively or positively only if he wants respond otherwise he may for
example read an offer and simply throw it in a dusdket or tear it off by reading only
the address of the letter. That means the offeasetlie right to remain silent; no one is
allowed to disturb his peace. Moreover; if the tfeeremains silent there is no assurance
that the offer was brought to his attention; he hhigave not known the existence of
offer. Therefore silence shall not amount to acwep? (Art. 1682). It should not be taken

as a signal indication of acceptance.

However, in the following cases the offeree hasty do respond a “no” answer if he
does not want to be bound by an offer, otherwisesitence may be taken as a sign of

acceptance by the offeror.

a. Duty to accept - sometimes a law or contract may impose on tfieree the
obligation to accept offers made to it. This is mhaiwhen the offeree is a monopoly
supplier of goods or provider of services. Somelipunterprises are established by law
to provide goods and services to the public, héineg are duty bound to accept an offer
from the public. For example, Ethiopian Electric weo Corporation, Ethiopian
Telecommunication, Water & Sewerage Authorities expected to accept offer for
electric use, telephone line and pipe line. If tldeynot want to be bound by the offer
they have to notify with in time specified in thfeo, if any (Art. 1690(1) or within a
reasonable time (Art 1691(1). Otherwise their sikens considered as an acceptance
(Art.1683).

Private Business Enterprises may also have a abudédarelation with state agency to
supply certain goods or provide services to thdipbee Art.3207-3243 which provides
about contract of concession). In such case theession (the contract between the
business Enterprise and state organ) may lay dbercéntent of the contract that will

exist between the Business enterprise and theceeseeker.
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E.g. Addis Ababa City Administration and Cleaneiv&e Limited Company agree as

follows;

Art. 1 Addis Ababa City Administration shall payrBR,500,000 to the Company at the
beginning of each fiscal year.

Art.2 The Company shall give toilet service at staince of 1km in every Asphalted road.

Art 3. The Company shall provide toilet papershie service seekers.

Art.4 The Company may charge only ten cents fortone use of the toilet service.

This contract may be taken as a concession cordamadt defines the obligation of the
company and the service seekers in advance. Sofféreof the service seeker is limited
only to declare his intention to be bound by thetrt whose object was already
defined, by the government. In short the offer leé service seeker contains only his
intention to be bound and his request to the offéoeagree to be bound. So if such offer

is made the silence of the offeree will be takearaacceptance.

In addition to those bound by law or concession@eesson may have a contractual
obligation to accept an offer made to him as perchntractual obligation. This is in line
with Art 1711 and Art. 1957. So in such case aitence is taken as acceptance. So such
offeree has an obligation to respond to the offdrbe does not want to be bound by the
offer.

N.B. The literal meaning of Art.1683 is that once offemade, acceptance is automatic.
Sub Article 1 declares that when a party is boupdalw or concession to accept “no
acceptance shall be required”. This is furthemsjtieened by sub — art 2 which states that
“the contracts shall be complete upon the recdiptdffer” thereby implying that the

offeror can claim performance of the contract oheeoffer is delivered to the offeree.

However; such interpretation seems to be illogicathe following reasons:
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Contract depends on agreement of contracting pasti@here is no contract without
consent. The level of consent may be highly limibet should not totally be avoided. So
the offeree should at least be given the chanstuy whether or not the offer has been
made as per his legal or contractual obligationth®@anere reception of the offer may not
complete the contract and the offeree should bengilie chance to say “ok” or “No” for
the offer. So Art. 1683 (2) indicates date of casadn of contract only so far as the offer

was not rejected.

The offeree may lack resource to accept the contrdéor example, many customers
may apply to Ethiopian Telecommunication to gegpébne line but the corporation may

not have resource to meet the demand..

The offeree may have legal or contractual or legalthority to stream line offerorsin
principle, Ethiopian Electric Power Corporation hassupply electric power service to
every person who demands the service. But whemooff@are many, the Corporation may

give priority to investors.

The offeree can refuse to perform his contractual kegal obligationIn such case the
offeree may be responsible for breaking its legalcontractual obligation for not
accepting the offer but it is difficult to concludbat it automatically accepts offer

declared to it.

Therefore Article 1683 should be understood as smgpan obligation to respond to an
offer. Such conclusion is in line with Art. 1682cah684 i.e. Art 1683 is an exception to
the right to remain silent. So Art.1683 should bheeaded as follows.

Art. 1683-2 Duty to Accept

Where an offeree has legal or contractual duty tocept an offer the offer shall be

deemed to have been accepted unless the offereetsefhe offer with in time specified

in the offer or where no time is specified withieasonable period.
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B .Preexisting Contractual RelationSilence may also amount to acceptance where

)

ii)

the content of the offer is to vary, supplement complement
preexisting contractual relation (Art. 1684)(Variation of a contract
means changing, modifying or avoiding some of thevisions of the
contract. Variation of contract itself is a contrand hence needs
consent of parties. So, one of the parties may sfiieh variation. For
example, in a sale contract, the buyer may offarthi@nge the delivery
date. Supplementary or subsidiary contract is draonthat may exist
independently but that help to facilitate the inmpémtation of
preexisting contract. E.g. you bought a cloth dredgeller offers you to
tailor the cloth; you bought goods and the sellére you to provide
transport service; Photocopier proposes to bind pgheer it has
photocopied; a contractor who builds the house ggep to construct a
fence for the same building. Completing a contraeans some of the
issues not settled in the preexisting contractgreed up on again. For
example parties in a sale contract agreed to badby the sale (Art
1695) but not determined place of delivery. Anytypdo such contract
may make an offer concerning place of delivergh# offer is accepted
it complements or completes the preexisting coht@omplementary
contract is subordinate on the main preexistingrech

the offer is made in writingn principle offer can be made orally, in
writing, by sign or conduct depending on the preiee of the offeror.
But silence can be interpreted as acceptance brheiofferor uses
written form of communication that is addresseectiy to the offeree
(Art 1684(2).

the offer should be written on special documght 1684 (2). The
document that contains the offer should contairhingt else than the
offer. So offer written on the back of an invoideald not be deemed
to have been accepted by silence (Art.1685). Maremifer should be
written on a paper. E-mail is not a document.
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iv) The offer contains warning that silence amountsa¢oeptance The
offeror should also expressly indicate in his otfeait he considers the
silenceof the offeree as acceptance after expiry of fimé indicated
in the offer Art. (1690(1) or reasonable periodt(A891 (1) (Art 1684
2)

So if the above four conditions are fulfilled bdtte offeree and offeror can claim that

silence amounts to acceptance

Exercise

Check the missing element, if any in the followag@mples

E.gs1 Prof Mackintosh was employed as a professor in sddhaba University for the
2006/2007 Academic Year. At the end this acadere@r WMackintosh wrote the
following letter to the University “Dear Sir, | wamo continue to serve in your

esteemed institution for 2007/08 academic year”.

Eg. Biset agreed to construct a dwelling house foraBednd while constructing the
house Belay has e-mailed the following letter tedBi'‘Dear Biset, You know that |
my self have been providing construction mateBait | am happy if you provide

the same for birr 300,000. Please give responséserl consider it as accepted.”

N.B The offeree’s freedom of choice of means of commatwn may be limited either
by the offeror (Art.1681 (2) or by the law (Art.1%81).The offeror may choose any of
the four ways of communication and inform the affeto use only such chosen means. If
the offeree uses another means than chosen byffdrerothe acceptance is defective
since it does not exactly conform to the offer (7894 (1). Public promise of reward is
accepted by conduct only.
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Effect of Acceptance

In general, it can be inferred from Art 1679 an®3@) that once an offer is accepted the
offeree is bound by his word. Once we know thaeptance is binding the question that
comes to our mind is “the moment at which accem@adregins to be binding.” In other

words “does acceptance begin to be binding atithe the offeree says “yes!” to the

offer or at the time such “Yes” answer is receibgdhe offeror”. Such question becomes
relevant when acceptance is communicated in wridn@y conduct since in such case
the time the offeree writes the acceptance or lsagiperform the obligation stipulated in

the offer may differ from the time the offer knowsch fact. For example, Alemu offered

to Abebe to buy his villa for birr 500,000 and Akefnrote letter of acceptance on

January 26, 2008 but such letter reached Alemu arcivi20, 2008.

Art 1692(1) of the code has answer for this. Ityiles that acceptance becomes effective
from the moment the offeree sends it to the offeH®re it is not from the moment an
offeree writes a letter of acceptance but fromntieenent he put it in a post office or if it
is email, from the moment he clicks the “send” buotbf his email box. Therefore; the
consent element of contract is fulfilled at the neminthe offeree accepts the offer
regardless of the knowledge of the offeror. Thisangan offer can be accepted even
after the death of the offeror unless the heirdhavaw such offer in accordance Art.
1693(1)

However; the acceptance must reach the offeroisoh&irs before expiry of time limit
specified in the offer (Art. 1690) or reasonable (&t.1691 (1). If the acceptance does
not reach the offeror cannot know whether or naitraet is concluded between him and
offeree. If he has not received acceptance within 2690(1), 1691(2) he can presume
that his offer was rejected. In short acceptangeniseto produce effect from the moment
the offeree sends it to the offeror provided itchess the offeror within time specified
under Art. 1690(1) or 1691(2)
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The offeree may abort the contract by withdrawirgdcceptance (Art.1693 (2). He can
freely withdraw his acceptance before the offemows such acceptance through the
medium the offeree uses to communicate the acaosptanhim i.e. if the offeror knows
the acceptance earlier than the offeree expeats &driend or other sources; the offeree
can still withdraw his acceptance regardless of khewledge of the offeror. For
example, in response to an offer made to him byhBadlemu wrote a letter of
acceptance to him and send it through post offi¢kile sending the letter, Alemu got
Gifawosen, a friend of Bacha, and told him that (Béemu) is sending letter of
acceptance to Bacha's offer... Gifawosen told to Batttat Alemu accepted the offer.
Alemu can withdraw his acceptance until Bacha rexethe letter unless it is proved that
Alemu requested Gifawosen to inform such acceptéee also Art. 1687(a) which
provides that declaration of intention is consideam offer only if the offeree knows it
from the sources the offeror uses to reach theedje For more detail discussion on this

point please see our discussion on effects of (Ker1693(1).

General Terms of Business No party can be assumed to be bound by genera$ tefm

business which he did not agree to be bound with 1885). General terms of business
are internal rules of a party that may have direl#vance to the obligation of the other
parties. Such general terms are frequent in empoyroontract and other big institution

which are monopoly suppliers if goods or servidee Tniversity Senate legislations are
best examples of these general terms of businessyiy legal effect to general terms of
business is one means of customer protection. Hexethese general terms of business
are proclamation, regulation or directives issugcdmpetent authority they are treated

as law as far as they do not contradict with sapéaw (Art 1986).

To be bound by an obligation one has to know it agcee to be bound (Art 1679). So
any annexes to main contract never bind a party kdsonot known its content and not
agreed to be bound. Knowledge about the existehdbeoannex is not enough. For
example, an instructor might have known the existenf senate legislation which
provides more obligations than in the contractigass Such knowledge is not sufficient

to be bound by such senate legislation. He musgtfoemed that such senate legislations
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are part of the contract before he signed suchracntOtherwise he can treat the senate
legislation as a morally binding instrument with tegal effect. Moreover, if the
instructor accepts such legislation without knowitsgcontent, he should not be bound
since he did not participate in defining the objgcsuch subordinate contract (Art 1679).

Negotiation vs. Consen(Art.1695)Negotiation is when one party proposes to the other
some of the contents of would be contract leavimg temaining to be completed or
proposed by the latter. The latter may also propssme and still leave others
undetermined and sends them back. Here both pani@gsuse all possible moral and
legal techniques to persuade the other party tepadbe proposal or to come up with
more favorable offer. So in short negotiation igdiacussion made between parties
intending to shape the content of would be contfHuerefore any proposal made during
negotiation is not binding on the party making fveposal i.e. a party may withdraw
from the negotiation at any time (Art 1695 (1). Hawer; if the negotiation is completed
(content of the contract is determined) and bothigsm agree to be bound by the
negotiation then it ends up becoming a contract {805 (1). In negotiation, it is very
difficult to know the party who made an offer. Hoxee, we may take as an offeror the

party who proposes the content of the contract last

Parties need not reach agreement on all contentiseotontract. They may expressly
agree to be bound by contents of the negotiatieretby leaving detail to be completed
by the law (Art 1695 (2). For example, parties nmegotiate sale of 500 quintals of
coffee and agree to deliver on Oct. 25 but falldach agreement on price but the coffee
is delivered. The delivery will be taken as impliednsent and the price will be
determined by law (see Art. 2306).

2.2.3 Defect in Consent (Art 1696 — 1710)

If the consent expressed in the form of offer andeptance does not indicate what the
offeree or the offeror really intended then thexests defect in consent. The cause of

defect in consent is either wrong information (imkst, false statement, fraud) or threat
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(duress, reverential fear, threat to exercise sight lesion. Defect in consent may be a
cause for invalidation of contract (Art 1696). Hoxee the existence of defect in consent
does not necessarily lead to the invalidation aftaxt. Firstly defect in consent can
invalidate a contract only if a party who agreedo®mbound because of information or
threat demands invalidation (Art 1808). Secondlgame cases the party whose consent
was defective may not be entitled to claim invaimoia (1708, 1709, and 1710).

2.2.3.1 Defect of Consent due to Wrong Information

Mistake, fraud, and false statements may lead &raofor offeree to have wrong
knowledge about the content of the contract i.@eeson is passing a decision to be
bound on the basis of wrong information. Let us eaeh of these causes of wrong

information in some details.

Mistake (Art 1996- 1703) is when a party makes misundaditey on the content of the
contract or on the identity of the other contragtiparty. The person might have
committed such misunderstanding either becausasobn poor inference from given
facts or false statement or deceitful practice thles person. Please see the following

examples

E.gs. a buyer purchased a bracelet believing that Xlisarat gold and latter on found
out that it is 14 carat gold. A seller says nothinghe buyer about the quality of the

bracelet.
E.go. Kebede informed Belay that a certain tablet aae dair fungus and Belay bought
such tablet and discovered latter that Kebede wiag land the tablet is contraceptive

pills.

E.gs. Zenitu locally produced edible oil from corn apdcked it in the container of

internationally produced edible oil.
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One can invalidate or avoid his obligation on tlasib of mistake if the following two

conditions are cumulatively fulfilled (Art 1997, 98).

A/ mistake must be fundamentgArt 1998) — A mistake is fundamental when a perso
misunderstands the object of the contract or theogpewith whom he has entered into the
contract. Art 1698 defines “fundamental mistake”anvery vague manner there by
inviting interpretation. The clue for such interfat&on is the clause “elements of the
contract which the parties deem to be fundameifdaifid in the same article. The phrase
element of contract under Article 1678 indicatessemt, capacity object and form of

contract but such meaning does not apply to ArB1@aragraph 1 of title 12 (Art 1979 -

1695) also talks about elements of consent to atdioffer and acceptance so from the
above two we can understand that “elements” indecegquirements, parts or contents of

something. So elements of a contract should meamtéat or object of a contract”.

It is nothing but the content/ objects of the caatrthat both parties to the contract
consider as important or relevant to their relatiora contract the primary concern of the
parties is mainly to keep their obligation to thesgible minimum and keep their benefit
to the possible maximum. So their primary attentisran object (rights & duties of
parties to the contract). Therefore, the elemenhefcontract which the parties deem to
be fundamental is the object of the contract. Thés also impliedly included in the
heading and contents of Art 1699 which takes abatire or object of contract. Mistake
relating to the identity of a contracting partyalkso fundamental mistake. In short a
mistake is fundamental when it related to dlgect or nature of a contract ordentity of
the contracting parties. Nature of contract refersypes of contract. For example, a
person intended sale contract but in fact enter¢éd $ervice contract, or agency is
mistaken for employment contract or usufruct fasks, loan for donation etc.

E.g1. Abebe bought a shoe believing that it is Ital@oeduct although it is Turkish

product.
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E.g2. Shewaye bought a house from Alem for 100,000ad@llthough Shewaye thought
that the price was indicated in Euro.

E.gs. Ashagre employed Shegrawaw as his lawyer beliethag Shegrawaw is the one
who defended genocide cases in Tanzania beforenatienal tribunal but this

Shegrawaw is the one who was recently graduated frovate college as junior lawyer.

The law also attempts to indicate what “fundamentatake” means by telling us non

fundamental mistake (Art. 1701). Mistake of the im®f a party or arithmetic mistake

are non-fundamental. In contract it is presumedl ttheimmediate and important motive
of the parties is to make object of the contragbfable to them. Any other motive is

secondary and hence non-fundamental. The diresecaifuthe contract is presumed to be
the economic benefit that the parties derive fréw@ tontract. Such motive is clearly
observable from offer and acceptance and is exguleas an object. Moreover; motive
not expressed to the other party is not bindingt (F880 (2). So any motive not

observable from offer and acceptance is not an esterof a contract (Art 1698 cum.

1701)1).

Arithmetical mistake is taken as non- fundament#take because it can be easily
corrected (Art 1701(2). This happens when bothigmraccept the arithmetic mistake.
But if the arithmetic mistake is claimed by onetpaonly, it may be fundamental
mistake. For example, Abebe signed a check belijetiat it orders a payment of 50,000
birr although the check indicated birr 500,000 \ihilce payee read and accepted. In this
case, the payee accepted the check believingttbatried an order of 500,000 birr but
Abebe believed it to be 50,000 birr.

A mistake is arithmetic when amounts, numbers aneprovisions are missed or
improperly typed due to clerical error regardlesshe common intention of the parties
expressed in the form of offer and acceptance.ekample buyer and seller agreed that
the sale price is birr 10,000 but the secretarytevibto be 1000 and parties sign the

contract with out noticing such error. Generallyisteditorial error and may also be
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applied to any other editorial error such as mgsof provisions that indicate rights and
obligation of the parties e.g. in a contract ofesahe phrase dealing with place of
delivery is missed although the parties conseritatlit be in Addis Ababa. Such mistake
is not an arithmetic mistake. This mistake happemsn the contract needs to be made in
writing and committed at a stage of translatingepfind acceptance in written form and

hence it is not defect in consent.

B/ the mistake must be decisivihe mistake is decisive when the mistaken parbygs
that a rational person in his position would notéhantered into such contract had it not
been for the mistake (Art 1697). The decisivendésheomistake should be determined by
court taking into account the surrounding circumeé&s and subjective conditions of the
mistaken party. Art 1699 (b) also encourages thetd¢o consider subjective condition of
the mistaken party. According to this provision @stake is decisive where “the mistaken
party had undertaken to make a performance submtgngreater or to receive a
consideration substantially smaller tHamintended’. Art. 1697 also provides subjective
criteria requiring him to establish that he woulet have entered into the contract had he
known the truth. Generally the purpose is searclhiegintention of the mistaken party
since contract is binding only when the person knbig rights and obligation and agrees
to be bound. However, knowing intention of suchtaken party is possible only by
putting oneself in his position i.evhat would | do as a rational person, had | beeihim
condition’. Remember the golden rul®6 unto other what you want others do unto

you'.

Exercise

Identify mistake that can invalidate the followiogntracts.
Example:-
1. Abebe and Alemu agreed that Abebe sales a produtleau in Awassa town
and the monthly payment was birr 5000. Alemu thaoubht such contract was

employment contract but it was in fact agency amwitr
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2. Abebe and Sindu entered into lease contract wheB&hgu agreed to ensure to
Abebe the use of her house init Awassa for one gedrAbebe agreed to pay birr
18,000. Abebe entered into this contract believhmg his employment contract
provides Hawassa as his work place but he discdvira his work place is in
Arbaminch.

3. Zuber was a graduate of Hawassa University, Faafitiaw. He applied for
vacancy in Africa Beza College as civic and ethieducation teacher. The
college employed him with out properly examining burriculum vitae. Latter on
the college discovered that Zuber was law gradalatethe college employed him
believing that he was political science graduate.

4. Sirabezu agreed to work as attorney in commer@akbof Ethiopia for gross
salary of birr 3500 believing that he will be pdidr 250 as housing allowance
but he came to know that housing allowance is eily for those who are

working outside of their permanent work place.

Good Faith of Mistaken Party(Art.1702) The party mistaken must be ready tddend
by the contract if the other party agrees to bendoas per the intention of the mistaken

party. He should not use his mistake as a pretelx tout of the contract.

Reparation (Art.1703) a mistaken party is not without liability. He iscauntable for
any damage that may be caused to the other partyi {@3). So invalidation of contract
on ground of mistake entails payment of damagesnigtaken party can escape such
liability only if he proves that the others partyew or should have known such mistake
(Art. 1703)

RecommendatiorThis writer proposes that Art 1697, 1698 and 1781dbleted so that
the meaning of Art. 1699 & 1700 would be clear. Hbeve three articles over shadows
the message of Art 1699 & 1700. Moreover talkingouabarithmetic mistake is

misleading.
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Fraud (Art 1704) Fraud is an intentional act of preparing falsermation or changing
or modifying the content of the subject matterka# tontract in a manner that cannot be
noticeable by ordinary observation. Fraud doesmean telling untruth or for bearing
from telling the truth it rather mean making things document to give wrong
information. Such act is done in order to obtaimsamt of a person to a contract. The
practice of mixing up banana with butter, red agth wepper, milk with water, Adaa teff
with teff from other place are fraudulent act. Fhalent act may be accompanied by false

statement.

A defrauded party can demand invalidation of cantvehere:

A/ the fraud led him to commit decisive err@Art 1704(1). Fraud is a way of making a
person to have misunderstanding either about theenbof the contract or identity of the
other contracting or motive of entering into thentcact. Here the error or mistake need
not be fundamentalt is enough if it is decisive For example, Alemu told Challa, a
broker, that he will buy a house in Awassa if hesigployed in Hawassa University.
Alemu already applied to Hawassa University forematew and has been waiting
response. One day when he opened his post officdnéaot a letter that was written to
him from Hawassa University. The heading of a tettentains “Hawassa University”
and emblem and it was signed and stamped by tivensity authority. By looking at the
letter Alemu believed that he got employment irte University. Being happy of such
he bought a house for birr 500,000 through the énade of Challa. Then he went to the
University to apply for duty and learnt that théde was a fraudulent letter.

B the fraud was committed by the party to the contrac he knew or should have

known the fraud or derived undue benefit.

The defrauded party should also prove that theygamself commits the fraud or knew
or should have known the existence of the frauche@rderived undue benefit. E.g.
Ethiopian National Bank was once defrauded by goippliers. The suppliers painted a

‘balestra’ a golden paint and supplied it as thotuiglvas gold. If the bank resells the
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“balestra” without discovering the fraud, the buyeay claim that the bank should have
properly examined the thing. Generally whosoevels sgoods under its control
(possession) need to know what he / she is posgedzilure to know is negligence. A
person should have known the existence of the fraedns had it not been for his own
personal negligence, a reasonable person in hisigrosvould have known the fraud.
Moreover, whosoever sells a good in his possedsasma duty to warrant against defect
in the thing (Art 2287, 2289). So besides the imaion of the contract, a party may be
liable to pay damages.

A person is generally under no duty to disclosefadts in his possession to the other
contracting party. Each must protect his own irdetmaided by another party. The rule
is “buyers beware’daveat emptgr Keeping silent therefore, is generally not atiole

even though it causes damage to the other partyekder, as an exception to this rule, a

contracting party should reveal fraud whenever iptess

Even if there is no act of fraud by the party orhlael not and should not have known the
fraud a contract may be invalidated if he hasujmtue advantage on the defrauded party
due to the fraud. This is in fact can be suffidierroved if the decisiveness of the

mistake (fraud) is proved.

N.B A party who is unable to prove Art.1704 mayare¢so proving existence of mistake
although practically proving mistake is more stangthan fraud. Notice that Amharic
version and English version of Art 1704 (2) seem&dnvey different meaning but by

final analysis they convey the same meaning.

E.g.1 Abebe sold a T-shirt to Ayele. But the packagdhaf T-shirt was damaged and

Abebe repacked the T-shirt and sold it as if itginal pack was untouched.

E.g» Due to problems in shipping, the paint of car wasnaged, and the car dealer
painted the damaged part of the car. So that it ma@spossible to distinguish the

repainted car from others. Abebe bought one ofetlvass believing that the painting was
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original but he later on discovered that a cerfzant of the body of the car had been

repainted.

E.gs Shaka bought shoes, which has trade maskntiesashoe Factory and resold it for
the same price to Shemsu. Shemsu latter on disedvkeat the person who sold the shoe
to Shaka fraudulently use trade markAsfbesashoe factory for a shoe he produced at

home.

E.g4 Zelalem parked his second hand automobile inessstlop of Moenco. Azerefegn
bought such car from sales shop believing that as wirst-hand but Moenco’s sales

person or Moenco knows the fact and connived wélagm.

False statement (Art 170pfalse statements is untrue statement made
A/ knowigdintentionally) or
B/ withuto give being indifferent whether it be true or sl
(reckless) or
C/ negligly (Art 1705)

Misleading conducts or silence may also amountatsef statement (Art 1705(2). For
example, if a buyer of Bajaj asks a seller whethvarot the fuel consumption of the Bajaj
is more that 40 km per liter and the seller remaitent, such may be a false statement.
In principle telling a false statement cannot l¢adnvalidation of contract. A party can
lie as much as possible unless his morality, @figand reputation matters him. In a free
market economy it is believed that neither partyesvany duty regarding voluntary
information to other nor is he entitled to rely the other. Each party must study the
situation, examine the subject matter of the centi@ssess the general current and future
market possibilities, and rely on his own sourcanéérmation and judgment. He can
take advice consult experts, buy information frohird parties. The only general
limitation is that no one can resort to fraud. bthiBpia also there is an Amharic sayiamg
trader never makes profit unless he li& a contracting party is free to lie about the

thing he sells or service he renders. He is nab@aable as far as the thing or service is
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what it appears to be. For example. a buyer boGghtplayer that cannot be repaired
once damaged. But the seller told him that the Gygy is repairable.

However: false statement can be a ground for ida#ibn of contract where

A/ there is a special relationship between the liamt@cting party and the mistaken
party. Here the special relation should be a legally gaczed relation which creates duty
to trust one another. But the duty to trust mayeibeer legal or moral. This is because,
firstly it is very difficult to identify a relatioship that gives “rise to a special confidence
and commanding particular loyalty”. Secondly, if we beyond legal relationship it is
difficult to prove the existence of the claimedaten. For example if we take friendship,
it may be difficult to claim the existence of lojgalon matters of economic interest
between friends. Moreover, it is difficult to provehether or not the disputants were
friends or not since there is not standard deénifior friendship. Thirdly, Art, 1706 (1)
itself provides about “special confidence “and fmadar loyalty” and such “special
confidence” or special loyalty” is expected if thas “special or particular” relationship;
such special or particular relation should not é&fé to the parties or witnesses or even
courts so that subjectivity would be minimized. Ewde of legally recognized special
relationship is husband-wife, patient-doctor cliawyer citizen-government. For
example if any of the municipalities in Ethiopiadito those to who buy condominiums

the purchaser may invalidate the contract becalfsdse statement.

B) Such special relation ship led the mistaken party helieve the statements of the
other party False statement made by third party to the contractnot be the cause of

invalidation of contract.

2.2.3.2 Defect in Consent due to Threat (Art.17067D9)

A person may be threatened physically or psycho#ilyi to make an offer or to accept
an offer made to him. In such case the persondkdeg his intention to be bound as an

alternative means of avoiding the effect of thesdlir In principle parties enter into a
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contract for purpose of deriving economic benefit bn case of threat, both or at least
one of the party is entering into a contract toidapossible risk that has been directed
against him, his relative, his property interest.nad it not been for the threat, the person

would not have declared to be bound i.e. intentolbe bound is lacking.

Duress (Art.1706 1707) Duress is warning the party thaess he enters into a certain
contract certain harm will be done to him. One Ese duress as a cause of invalidation

of contract if the following conditions are cumuNady fulfilled.

1. There is a threat or warning to cause harrifhe person must be told expressly that
he has to choose either suffering the certain harrentering into a contract. He
should not infer the threat of harm from the bebewr identity of the parties. For
example, if three shifta or gangsters come at aehoihcertain rich man and remained
in seat for an hour without giving any instructi@mnhim he cannot claim duress if he
writes them a check of 500,000 birr and made theheave his house.

2. The harm is on the person himself, spouses or hi€@ndant or descendant3he
existence of threat can not be a ground of invabdaof a contract unless it is
directed on the party himself or his spouse ordsisendants and descendant. If the
threat is on collaterals such as brothers, sistezannot be a cause of invalidation.

3. The harm is on person, life, property, and honddarm on person is when the threat
is to cause bodily damage to any of the abovediateson. For example, a gangster
come to A’s house and made the following statenfét. A, you shall either sign
me a check of birr 200,000 or | am going to cutliheast of your daughter”. Harm to
a life is when the threat is to kill any of the abgersons. Harm to honor is when the
threat is to commit a certain act that negativélgas the reputation or public image
of any of the above person i.e. threatening tcasgenformation which the threatened
person wants to keep secret. For example, Abeleda&Skewakena, his friend, for a
loan of birr 200,000. When Shewakena refused. Abeloehim that he (Abebe) will

tell to Shewakena'’s colleague that Shewakena igaim
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Ethiopian law recognizes duress on property. Hanevare should be taken in case the
threat is to harm property. Since here the chofcéne party is making choice between
similar interests; the person is ordered to entey contract (Property interest) or loss
certain property. The threat on property shoulgpeeal offences; a threat to break any

contractual obligation should not be taken as dures

E.g. Asfaw, a ringleader, warned Belay to make fé&r ¢o sale his house in Dire Dawa
to Asfaw’s brother, Dingamo; or else the hous®ibéd burnt.

4. The party believes that the harm will happen if dees not consent to the contract.
That means the party would not have entered irgcctmtract had it not been for the
threat. Whether or not there existed duress dependbhe subjective mentality of a
party. Therefore; it is enough if the threat isagmt to a party, although there was no
real threat. For example the fact that the pistalduto threaten a party was artificial
does not matter; it is enough if he believed thatgistol was the true one.

5. The threat should be serious the threat is said to be serious when the harime
caused is greater than the obligation that a pamtgrs into. For example, a simple
kissing on a lip or slap on a face are not serf@arss.

6. The harm is imminenthat is the harm is going to happen soon and ty gaes not
have time to think of another option to avoid tlappening of the harm except by
consenting to the contract. For example, if a legbeives a letter that warns her to
sign a contract or face rape. Such threat is nohanent. The person or property
threatened should be under the control of the thnéag party and the threatening

party will cause the damage at the moment a paft\ses to consent.

E.gs three gangsters came to Shura’s house and puatihhis wife under control and
order Shura to sign contract of donation to legedlyistered political party under the pain
of having his wife raped by them.

E.g2 Abesha and Belete kidnapped Zerihuin’s daughtet,raade a telephone call to him

that he either make an offer to sell his sharedness Bank or they will rape his daughter
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7. The threat must impress a reasonable persdhe law does not expect a citizen to be
a hero who can have courage to resist any thréatlaw also does not want us to be
cowardice. Citizen should have some courage tostresime threats. So the law
punishes cowardice by denying the opportunity taliclate contracts if the threat
was such that any ordinary person would have eskist For example, the law does
not accept a healthy man of 35 to claim that he temsatened by a young girl of 12.
In determining the cowardliness, the court shoakktinto account the health, sex,
age and position of the person threatened andtémieg. Normally, males may be
expected to defend themselves better than womemitsAare also expected to defend
themselves when compare to a person of early 20’mte seventies. Moreover;
health, education and other psychological factoes adso important to determine
whether or not the person was cowardice or hadrefas failure to resist the threat.

Duress by third Party(Art.1707) Duress may be committed by contracpagy or third
party to the contract. The right of a party to mlanvalidation is absolute i.e. he can
claim invalidation no matter who threatened hinetder into a contract (Art 1707 (1).
Moreover; the other party cannot raise his unaves®mnf the duress as a justification to
avoid invalidation. Such justification may, howeviee a ground to claim damage from a
party who got the contract invalidated (Art 1707. (Ror example, if Letamo went to
Sisay’s house and pointed a gun at his daughterd head and said “Ato Sisay make a
call to my brother Shumete and offer him the sdlgour business for birr 500,000 or
else | am going to change your daughter into cdrfideing threatened by the statement
Sisay made calls and made an offer to Shumete hnoh&e happily accepted the offer.
Sisay can claim invalidation of the contract withdoeeing required to prove the
knowledge of Shumete about the threat. But Shumete claim damage caused to him
due to such invalidation. This is one of the d#feres between duress and fraud. (See
Art 1704(2)

A Threat to Exercise a Right (Art 1708)Under Art 1706 physical violence is used as a
means to compel a person to enter into contradtuBder 1708, right is used as a means

Page | 49



to compel a person to enter into a contract i.peeson is made to choose either to

perform/undergo certain legal obligation or to eiéo a contract.

E.g. Abebe entered into a construction contrach Witelchafo. In the contract, Abebe
agreed to complete the G+1 of Welchafo within sponths. The contract further provides
that if Abebe fails to complete the constructior, jays 25,000 as penalty and the
contract be cancelled. Abebe failed to completecthrestruction and Welchafo warned
him that Abebe shall either agree to constructnadeof a building for free or Welchafo
cancels contract and claim the payment of the dtadmalty. Abebe agreed to construct

the fence.

In the above example, Abebe has been forced to makmice between paying penalty
and constructing the fence for free but it is véifficult to conclude that he was forced.
Life is always full of alternative forcing us toabse one and lose the other. In a word of
economists, every thing has an opportunity costddesuch type of choice is normal
especially in a free market economy. A person msg his rights to derive excessive
advantage but even in such case it is very diffituinvalidate the contract since a right
is a bargaining power. However,; if the right is disbusively and unfairly by taking
advantage of the want of the other party the canoépesion (Art 1710(2) or law of

unfair trade practice may be applied.

Notice that Art. 1708 applies when some one hasght rand uses it to obtain a
proprietary interest in excess of what he deserdesvever; the threat may be directed
against the person from whom the threatening persmes not have any right. For
example, B. borrowed birr 10,000 from Dashen Baok failed to pay on time. The

manager of the bank wrote a letter to B’s brothethat court action is to be taken
against B unless L guarantees the debt. For fetlteotourt action against his sister, L

entered into contract of guarantee with the Bank.

Where a person threatens to violate a law or higation Art.1708 does not apply. For

example, an employer threatens his employee toirtaten the employment contract
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unlawfully unless the employee agrees to work iotla@r locality than the place his
contract provides. However, one may argue thatwf invalidates a contract for abusive
use of right for a stronger reason it would inval& the contract entered into to avoid
violation of one’s own right. So Art.1708 may alapply in case of threat to violate
another person’s right. However such interpretagoes against the meaning of Art
1706. So the best thing to do is to repeal Art.8130 that matters not governed by Art
1706 be governed by Art 1710.

[llustration

1. A has stolen B’s bicycle and demand B to employ konthat A would return the
bicycle. B employed A to get his bicycle

2. Belay and Hawassa University have had a contraat Belay renders cafeteria
service to Hawassa University students at a rateirofl20 per head per month for
two years until January 2009. However, in Janu@®@82due to price inflation Belay
has lost profit from the cafeteria Service and wrthie following letter to the
university “if the university does not agree to @80 birr per head | terminate the
contract within the following three days”. Threadrby the letter university officials
entered into contract of variation.

3. In case 2 above, does it matter if Belay went ®ghesident office and said “Sir if
you do not promise me to raise the payment to 200per head | will terminate

contract from this moment on wards.”

Reverential fear (Art 1709):- this is a psychological threat. The threatenings@e is
playing against the psychological (mental) feelioigthe threatened person. It is a
psychological intimidation that if the person does give his consent to be bound by the
contract he will be belittled by some one or thélfmuin general. It is in short the fear of
opinions. Reverential fear is also called undukiarice (see Art. 868 civil code). Under
common law, undue influence includes playing oniwits superstitions for example; if a
person make donation because witch told him théssnhe make, such donation his
daughter dies. However; Ethiopian law does not gicciperstitious threat as a

reverential fear.
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Under Ethiopian law the fear is limited to the apimof ascendants or superior whose
opinion can have observable and direct consequencehe future interest of the
threatened person (Art 1709). For example, if areadant has bad opinion he/she may
significantly reduce the share of the person ircession and may also stop or reduce any
financial support she/he has been making. The superay also under evaluate the

subordinate which may have a consequence on prometischolarship.

However; the mere existence of reverential feaasaiendant or superior is not enough to
invalidate the contract. The reverential fear mosike the person to lose certain
advantages i.e. his bargaining power was reduceéyds not free to bargain properly so
that the other contracting party get excessive @adgge from the contract. For example,
Abebe bought a car from Challa for birr 200,000 bist boss, Bula offered Abebe birr
205,000 Abebe accepted the offer although he didvamt to sell the car. So even if a
person enters into a contract which he did not what must prove financial loss to

invalidate contract on the basis of reverentiat.fea

Proving financial loss is not yet enough. That ficial loss must go to the benefit of the

person who is the source of reverential fear.

In short only contracts entered into with supedascendant can be invalidated on basis of
reverential fear provided such ascendants/supdeonved excessive advantage. Whether
the advantage is excessive or not should be detedncase by case by taking into

account the economic position of both parties.

Reverential fear is presumed. The ascendant/supezrer not expressly state the opinion
he will have if the descendent/subordinate failagoee. The fact that superior/ascendant
made an offer is enough to prove the existencendtie influence. The offeree should be
presumed that he entered into such substantiafigddantageous contract because of
reverential fear. However; the superior/ascendantdisprove such presumption by any

means.
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2.2.3.3 Defect in Consent Due to Lesion (Art 1710)

Contract depends on the concept of free marketasngrnwhere the parties can freely
determine their obligation. Parties are bargairah@rms length. This presupposes that
both parties to a contract are equal. However, sqciality may be affected by individual
want, simplicity and business inexperience themgling the other party the opportunity
to exploit such weakness. The following is takewonfr George Krzeczunowicz,
Formation and Effects of Contracts in Ethiopian |.4883 P. 52-55)

2.3 Objects of ContractgArt 1711-1718)

2.3.1 Object Defined

Object of a contract is what parties have actuadfseed to undertake. It is the obligation
of both parties to the contract. The obligation rbayto do something or to refrain from
doing something or to give something to someone. ddgect of a contract is the
agreement of the parties to act, not to act, @ivte. The object of employment contract,
for example, is the employers’ agreement to payenayd employees’ agreement to do
certain thing. In contract of sale of house; thdigaltion of the seller is to transfer
ownership and possession to the buyer and theatiolig of the buyer is to pay price.
Object of contract differs from subject matter ohtract. For example, in the above case,

the work and the house are subjects of the contract

Moreover; object of contract differs from penaltsguses of contract. Penalty causes
provide a remedy or solution if a party fails targaut his obligation (see Art. 1886-1895
of civil code). A combination of object and penaltguses gives us content of the

contract.
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2.3.2 Freedom of Contract

As stated under Art 1679, parties are the ones adiime the content of their contract.
They are free to determine what each party is bdonderform, where and when to
perform and may also specify penalty for non pentmmce. They are free to enter into
any type of obligation, obligation to do “not to"dar “to give” (Art 1712(1). Obligation
“to give” or “not to do” is clear enough; one cdearly know what the other party gives
or retrains from doing. Subjectivity of a partydacontract is less visible. But in case of
obligation to do the personal nature of the persba agrees to do” matter very much on
the benefit that the other party derives from tbatact. For example, A agreed not to
fence” his land (not to do”) and B agrees to saldow and C agrees to teach law of
contract. In case of “not to do” or “to give” whaseer and in whatsoever he performs the
contract, the benefit of the other party is the sarBut in case of obligation to do the
gualification and the diligence of the doer hasagedfect on the quality of the work. So
in case of obligation “to do” parties should deterenthe criteria of evaluating the quality
of the work done (Art 1712 (2).

However; parties may fail to specify all the possilcontents of the contract. It is
practically impossible to imagine all the possitisputes that may arise between parties.
The best way to fill such gaps is to follow thedgt rule of to unto others what you
want others do unto you. (Art 1713). Accordingly; parties are presumechtve agreed
to benefit from the contract fairly and equitabBo for disputes that are not clearly
settled in the contract, court could refer to gdaith, equity and custom and law. For
example, in a certain case, a College employedMrs a mathematics teacher. Later the
college wants to make Mr. X an academic dean. Whennstructor refused to take the
position the college dismissed him and the instnuiistituted court action; the college
was defending on the ground that it is customany ifstructor to take position in
academic administration and won the case.

Generally parties should expressly and clearlyngetiontent of contract. On any matter

which parties did not expressly agree, they arsymed to have left the matter to be
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governed by law, custom, equity and good faith., iBoorder to settle disputes court
should first refer to contractual provision andhiéy are found to be insufficient, then to
legal provisions and if still the matter is notak®d, to customs and at the end good faith

and equity be applied.

However; law, custom, equity and good faith meselpplements the contract. If there is
no contract, law, custom, equity cannot by theneselereate contract (Art 1704 (1).
Therefore, parties must at least indicate the nwbhgation. One must be able to
understand the object of the contract by refertinthe contract itself without referring to
law custom, equity or good faith (Art 1714(2) ibefore going to interpret the contract,
the court should be able to speak of at least bhigation of one parties by referring to
the agreement of the parties only. For exampla,sale contract, the court should at least
know obligation of a seller and then it can retetite law to determine its price (See Art
2305-2307). So contract is interpreted only if st sufficiently clear so that such

sufficiency be completed.

Limitations to Freedom of Contract However, parties’ freedom of contract is not
absolute (Art 1711). No freedom on earth is absolttuman being is a social animal
where the absolute freedom of one necessarilytesfieedom of another. A contractual
freedom is limited to attain social justice, peacwl tranquility. The major causes for

limitation of freedom of contract are:

a) Social protection Freedom of contract at the end of"1€ntury was seen as a
centre of the exploitation of the proletariat. Tlabor force was large due to rural-
urban migration and the capitalists were few. Theas severe exploitation of the
poor laborer by big capitalist. Such exploitatied to the development of Marxist
theory which in turn led to the establishment d&inational labor organization in
1919. Moreover; exploitation of the tenants by ldred owners was also the centre
of discussion. So laws were begun to be issue Ipitotg certain types of contract
and imposing terms into contract. This process aieatinued right through

twentieth century. Thus there has developed a wimaivork of institutions
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b)

designed to act as a safety net for individualsprimtect them from extremes of
commercial and industrial life. Such system inckig®tional insurance, National
Health Service statutory recognition of trade usicend Compensation scheme for
those made redundant and a whole battery of l¢igisléao protect tenant from the
excess of land lords. Some communist countries e to the extent of reducing
freedom of contract to nil. For example, the Etroprevolution of 1974 brought
about nationalization of private properties anddlahere by in effect abolition
freedom of contract. Freedom of contract is ledsvemt without freedom of

property.

Consumer protection There has also been recognition of the danger of
concentration of economic power. Hence, restrigtion the growth of monopoly
power such as market segmentation and quota has bedpe prohibited. Moreover,
the mass production of industrial revolution broughout freedom of choice and
goods of complexity which could not be known toaadinary person. So legislators
began to impose conditions on the parties to cont@pecially, sellers of goods

were required to comply with certain basic standard

Public order or morality : - under the guise of freedom of contract paréies not

allowed to go against the public order and morality

Generally, under Ethiopian law; freedom of contiadimited by the following:

a) Clarity of objects(Art 1714) as stated in our earlier discussiore tbject of a

b)

contract should be sufficiently clear; otherwise tourt concludes as though parties
did not exercise freedom of contract. Clarity ofea is therefore; not limitation of
freedom of contract rather it is parties failureet@rcise freedom of contract.
Possibility of object(Art 1715). Parties’ freedom does not allow theon kind
themselves to perform humanly impossible thingse Téaw wants to protect the
public from superstitious believe. For exampleaiperson agrees to raise a dead

body; to duplicate money by mystery, to bring audgual image of dead body; to
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make a person very rich etc the object of the eambtrs impossible. Impossible
obligation is the obligation whose performanceagdnd the nature of human being.
For example, a certain Ethiopian peasant may atgeeure HIV/AIDS. Such is
currently impossible for human being. However, he tpeasant agrees to invent
HIV/AIDS drug although such is relatively difficufor Ethiopian peasant; inventing
a drug is something within the limit of human natur
c) Legality of the object (Art 1716(1) no person can be bound by contractidtate

any law of the country since such is contradictioterms. For example, if a person is
forbidden to commit abduction, it is illogical tdav a person to bind himself by a
contract to abduct someone or help another pemsocommitting abduction. So

nobody can bind himself to violate criminal lawtbé country.

N.B restriction and prohibitions indicated undett A711 differ from legality of object.
Restrictions and prohibition indicate the concedpgarial and customer protection where
as legality indicates concept of public order. Retsdons and prohibitions are mainly
found in labor law and trade practice law. They @s® found in commercial code and
civil code. Limitation on exercise of constitutidnéghts (Art.9 (2), 12(3), 16(3), 17,
and18), excluding extra contractual liability (ArR147), revocation of authority
(Art.2183), commissoria lex (Art.2851, 3060), isssieguarantee of payment of
negotiable instrument (Art.743 comm. code) are sofrtbe examples of restrictions and
prohibitions. Restrictions and prohibitions areemded to protect the individual
contracting party whereas legality is intended totgxt the public. So legality of the
object is determined by referring to criminal lawmeaveas restrictions and prohibitions are

to be found in the private law area.

d) Morality of Object (Art.1716 (1) Society wants to perpetuate itdedit the society to
perpetuate, individual members of the society hawvehave certain standard of
conduct generally known as morality. Otherwise,ivitilals consume one another
thereby bringing an end to the society. As a meainself defense the society
punishes those who violate morality. Law is thet pdmorality that is entrusted by

the society for its enforcement. The remaining je&nnorality is to be enforced by
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the society itself by means of public opinion. Hoee even though the state does
not have a duty to enforce such morality it shaeldain from indirectly assisting the
violation of morality. Therefore any immoral obltgan cannot be enforced by court
or executive (Art.1716 (1).

The obligation may not be contrary to criminal ltutnay be contrary to morality. For
example, if a man agrees to pay money to get segradification from a woman such
contract is not illegal but immoral. So the martteg woman cannot get state assistance

to have the contract performed.

E.g. Abebe, a resident of Addis Ababa, agreed Rélete that Abebe eats donkey’s meat
in the presence of friends and Belete agrees tdbpag birr. Abebe did what he agreed
to do but Belete refused to pay and Abebe begsdhe that Belete be forced to pay the

agreed money.

e) Motives of the Parties.Parties are expected to know content of their reghtonly
(Art 1679). A party is not bound by restriction r@servation of the other party. If a
party cannot be bound by restrictions and resematof another party, equally he
should not benefit from such restrictions and nestgwns. Moreover; motives are
mostly hidden agenda of partieend knowingthese motives is very difficult. In such
situation allowing a part to avoid his obligatiantherefore, allowing him to interfere
in the private life of another contracting partysearch of information and evidence
necessary to prove such motive. Furthermore; motsvea mental element and
everybody has a freedom of thought. Freedom of ghbus the only absolute
constitutional right. Still further, there is noear indication that the motive will be
carried on into practice; there is high possibititat the person may himself drop his
bad motive. Even though we may argue that ententaga contract is a preparatory
act, preparatory act is a crime only in a excejticases and in such case the act
(obligation) will be illegal since it amounts to s&ging the commission of the
crime(the preparatory act). Therefomeotivate of the parties are irrelevant to

determine the legality or morality of the object (At 1717).
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E.gs Cain is butter dealer. He bought many kilogrambarfana from Enoch and agreed
that delivery and payment be on April 20, Enoch eam know that Cain wanted the
bananas to mix it up with butter and sell it to public. Enoch cannot refuse to perform

the contract.

E.g. Saul agreed to lease his houses to Satnael fo1200 per month. They agreed that
the contract remain effective for 12 months. Satérl on came to know that Satnael has
planned to use the house as a head quarter fariséractivities in East Africa. Saul

cannot claim the invalidation of contract. The oaption he has is to inform the case to

police.

However; if the illegal or immoral motives of a pais understandable from the content
of the contract itself i.e., the illegal criminalbtive is indicated as one of the content of
the contract, such contract may not be enforcdtbagth it has nothing to do with the
objects of contract. For example, the illegal omiaral motives of a party may be
indicated in the introductory (preamble) part af dontract or it may even be mentioned

in the main body without having binding nature.

E.gs1 “Me, Abebe, agree to lend birr 10,000 for Alebaghéncidentally | wish him the
best in his business so that he may appreciate ffoyt @0 assist him. | know that

contraband business is a risky business. May Glpdhia.”

“Me Alebachew, appreciate the loan. May God helpion@ake favor to Ato Abebe”.

Notice that Art 1718 (1) never talks about invafida. The courts never invalidate a
contract even if the illegal or immoral motive iear from the contract itself. What the
court should rather do is to refuse to enforc&hie court neither enforces nor invalidates
the contract, the court becomes neutral towardsah&act, and court rejects both claims
for invalidation and enforcements of the contr&urts refusal to invalidate does have
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legal effect since there would not be reinstatensenthe court never touchs what has

already been performed and never help the complefiperformance (Art. 1815).

Art 1718 (1) applies to both written and oral cants. In the case of oral contract, the
content of contract which indicates the illegal/iomal motive of a party is proved from
words of a witness brought either by the plaintiffdefendant. For example a plaintiff
witness may testify as follows. “I know that thefetedant agreed to lend birr 20,000
which the plaintiff intended to use as down payatdeparents of children who he
intended to take to Addis Ababa.” Moreover; thenasion of illegal or immoral
motives as a content of the contract by the paldyming performance can also be

indication of the content.

Finally, if the immorality/illegality of motive isiot included in the content of contract
such immoral illegal motives cannot be proved by ather means except by a written
document presented by party claimipgrformance. A defendant or even the plaintiff
cannot employ oral witness to prove motive that matsbeen content of the contract. In
oral contract if the immoral/ illegal motives wasokvn to both parties at the time of
conclusion of contract we can say that it was n@ment of a contract, otherwise it was
not a content of the contract. It is less likely docourt to refuse performance on the basis
of motive which was not made content of a contsaimte such motive is to be proved by
document presented by a party claiming performalmcaormal circumstances the party
claiming performance (plaintiff) cannot prove thestéence of illegal motive since such is
defeating him. More surprisingly, he himself hagptove by written document there by
reducing the possibility of obtaining evidence frime plaintiff. Although there may be a
possibly that hostile withesses may be presenteaadmtiff but there is little possibility
for plaintiff to present hostile documentary evides. Finally the writers are of the
opinion that Art 1716 (2) seems to overlap with Art1l8(1). This might be because Art
1718(2) was introduced by drafting commission wotit the knowledge of the drafter
and the commission might have not noticed theicglahip between the two articles. Let
us try to see the similarity of the two articles byamining examples given by G.

Krzeczunowicz and Rene David.
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Eg4 A agrees to pay birr 5000 for Melaku if he resifmmsn the judgeship which he is
currently occupying. Here; we can clearly see tlodive of the parties i.e. using one’s
own public position for financial gain and removipgoples from office by using one’s

own financial power. This motive is illegal or atlt immoral.

Eg. A parent agrees to pay birr 25000 so that thedpger releases a child. Here also
the kidnapper’s motive of using his illegal actaasieans of earning money is clear from

the contract.

Egs a reward offered for recovery of stolen good kg tthief and accomplice is also the

same.

E.g4 A undertakes to pay B a sum of money in order Brabt commits a crime. Here

also the motive of B is to get money by threaterfig violate a law.

Finally, the writers are of the opinion that anyetit that does not fulfill the criteria of
duress under Art. 1706 may be evaluated againstritexia of 1716 (2). However, Art
1706 is about defect in consent whereby a persarnifies his freedom not to contract; he
was bound by force to enter into a contract. Supkraon is a reasonable person and the
society never condemns him for doing so. He may e condemned if he refused to
enter into a contract and as a result the thredteaem materializes. For example, what
if a person leaves his daughter to death for nghisg a check of 10,000 for the
murderers? However, a person under Art 1716(2phather alternative to save his right.
A citizen has a moral duty not to cooperate witlorwg doer and must even fight them by
using all possible legal mechanism. Failure to daray amount to immorality. Even
more doing any act that may encourage the wrongsdimecontinue with their act is
immoral. For example, a person should not negotate thief to get stolen property
back. If a person does this it is very difficult dogue that he was bound to enter in to
contract. Rather, such a person is selfish andyalvggves priority to his own short

sighted interest without giving any attention te thublic interest. Hence under Art
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1716(2) there is no defect in consent but the neativone or both of the parties is illegal/
immoral. Generally, Art.1716 (2) applies to casdsre one or both of the parties are
intending to benefit from their own immoral or di@ act. For example, A, friend of B

agrees to sell his house to B for birr 200.00 whschy 30% less than its actual price so
that B would not rape the daughter of D who burst (B) house. D’S daughter was

under B’s custody.

2.4. Form of Contracts (Art 1719 — 1730)

2.4.1 Definition

It is the way in which the content of the contragists or appears to others. It answers
the question as to how third parties such as amutd know the agreement of parties.
Therefore, contract may exist either in writtennfioor oral form. When contract is in
written form, a court or third parties know the egment by reading a paper on which it
was written (Art 2003). Otherwise, the court camkrthe agreement of parties from oral
testimony of the parties themselves or withessed 2A02). In an case offer and
acceptance was given orally, by conduct or by sigd not reduced into writing the
contract is said to be made orally since it is ¢opboved by oral withesses. Moreover,
when part of the agreement is written while the agmmg is unwritten, such contract
should be taken as oral form and the written padicc only be used as corroborative

evidence to oral testimony.

2.4.2 Freedom of Form (Art 1719)

Most non-lawyers believe that for a contract toldgally binding, it must be made in
writing and signed at least by the parties to @mitrBut these people forget that they
have entered into so many contracts in their lifigheut following written forms.
However, the law gives freedom to the parties tooske either written or form. So

contract can be valid if consent, object and cdapaeguirements are fulfilled.
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Limitation on Freedom of Form Art.1719 (2, 3)

Freedom of form is not absolute. The freedom malirbiged by law or the offeror. An
offerer has a freedom to determine the form of pizsee (Art 1681 (2). Similarly he can
propose written form. If the written form is acoegtthen parties agree to limit their
freedom of form (Art. 1719(3). If the written forms rejected then the offer itself is
rejected (Art 1694). Limitation of freedom of formeans denying the parties the option

to make their contract orally.

The reason for such limitation may be;

Evidentiary value:Sometimes we may feel insecure when we make cast@ally
especially when the contract involves considergbdperty interest. The insecurity is not
unreasonable since we may be in a very difficusigian to get witness to prove the
contract if a person with whom we enter into coettidenies the contract. The insecurity
is further exacerbated by high mobility of peoflbis creates shortage of information to
properly know the personality of the individual were contracting with. The
disintegration of social life also contributes tar ansecurity since there is less possibility
to use public opinion to punish the people who amsir his words. So to reduce such

insecurity people may prefer to make their contmaetritten form.

Recalling content of contractThere is an Amharic saying “things in mind can be
forgotten; things in writing can be recalled.” unAK A[dM uiO8 AK A["dM. This

means if contract is in oral form, there is higlsgbility that its content be forgotten both
by parties and witnesses specially when the comkatcontract is a complex one and
remains effective for a relatively longer periocrFexample, contract of marriage is
mainly justified on this basis since spouse dishdm® words rarely but most of the time
he/she forgets the promise he/she has made toteepdrefore marriage. Contract of

marriage made in writing therefore, helps spousesdall their lovely promises.
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Indication of intention to create legal relatioff a contract is made in writing, there

remains little doubt that there was no intentiolédbound. If a contract is to be made in
writing, a party thinks twice before he gives hisaf consent to be bound. Firstly, the
person thinks to give consent and secondly he shimken he is required to sign the
written document. Between the consent and signathese is a time gap. Ouring such
time gap, whatever its length, the person can géaace to thoroughly think and decide
to change or affirm his previous decision. Moreowehen one party proposes written
form the other party may understand that the cohisabeing taken seriously by proposer
of the form. Generally, written form makes partiesbe conscious of the effect of the
contract. So, written form may be taken as an attha of intention to create legal

relation.

2.4.3 Contracts made in Written Form (Art 1721 — 126)

The following contract shall be made in writing.

A/ contracts required by the law to be made in i

Some of the contracts that the law expressly requo be made in writing are:

Contract relating to immovable all contracts that affect a right on an immdeaéxcept
lease must be made in writing. Therefore, salefrusy servitude, mortgage, antichresis
partition, compromise and even arbitration agredroencerning house or land should be
made in writing. For example, if heirs partition mmmovable among themselves, such
partition agreement must be made in writing. Moexp¥f disputants on an immovable
want to refer such dispute to arbitrations, theyehto make their agreement in writing
(Art 3326). Notice, however; that lease or renatialy to immovable need not be made in
writing. In a case Rented Houses Administration Wgyevs.Sosina Asfaw in a file
N015992 presented on Hamle 19, 1997 to it the FBddeupreme Court Cassation
Division ruled that renting house need not be niaderiting. The fact of this case was
that the appellant sued the respondent in FedesdlIRstance Court for birr 234,576.57
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of house rent arrears. The respondent argued bfatreourt that the house rent contract
was void since it was not made in writing. The tcaccepted the argument and the
appellant appealed Federal High Court where theappas rejected. Then the appellant
went for cassation and finally got a decision thatise rent contract need not be made in

writing.

Contract with public administratiorfArt 1724): Any contract to which a government
agency is a party, including any type of employnaitract, should be made in writing.
In public administration, officials do not stay affice indefinitely rather they may leave
their office by election, removal or resignatiomd@ they leave their office it is difficult
to ascertain the content of the contract enteréal diiring their stay in office but that
continues to be effective even after they leave thféice. Moreover, oral contract opens
a room for corruption since keeping informatiomliicult.

- Contract of guaranteeArt 1725 (a)

- Contract of insurancéArt 1725 (b)

- Contract of marriage

- Partnership contract

- Pledge for a loan exceedirO0 birr (Art 2828 (2)

- Sale and mortgage of busindgst 152, 177 (2) comm. code)

- Promise of sale and preemptioffst 1412)

- Agreement prohibiting assignment or attachment cérgain this(Art 1430)

B/ contracts required to be made in writing by tharties

Even if the law has not expressly provided writterm as a mandatory requirement for
validity of contract, parties may themselves prewditten form. Once the parties agree
to make their contract in writing, then contractlwot be completed until such form is
fulfilled. (Art 1726). No party can require the fmmance of the contract until it is made
in writing. Even if the parties have begun to perfdhe contract, the court does not help
them to have the performance completed unlessabmply with their prior agreement

to make the contract in writing. This means partasnot change their prior agreement
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impliedly by performing the contract. This is prbbabecause the prior agreement has
been made expressly either in writing or orally gadties should not be presumed to
have an intention to extinguish such express ageatiyy conduct (implied agreement).

In short express agreements cannot be changeddheihagreement.

However, parties can change any express agreeryesntdiher express agreement. So,
any agreement to be a contract in writing may ngkd in a manner it was made. If the
agreement was made in writing its change should lésmade in writing (Art. 1722).
Similarly express oral agreement should also bengd@ by another express oral
agreement or written agreement. Therefore, if ohthe parties proves that they have
expressly changed their agreement to make thetrazgnn writing, they should not be
required to stick to their original agreement amelytcan make contract in oral form. For
example, C and D agreed that C will prepare a tagcimaterial on Ethiopian
constitutional law and D pays birr 30,000 upon clatipn of the work and they further
agreed that the content of the contract shall b#enrdown in detail on April 20. On
April 25 C and D meet and agreed that the conti@ffective without any need of
written form.

C. Preliminary contract (Art 1721)

A contract that intends to lead to another contsaell be made in writing if the contract
to which it leads is required to be made in writgither by the law or the parties. The
best example is agency contract. If the agent’sgoasvto enter into a contract in writing
he should be conferred with such power in writidgt (2200(1). The other example,
provided by Rene David and G.Krzeczunowicz (Dapid28, G.Krzeczunowicz P.73.) is
promise of sale of a house which is also governatkuArt 1412. The other possible
contract the writers are able to imagine is an egent to enter into compromise
provided the parties agree to make the compromisgiting. However, an agreement to
enter into compromise is not binding since compsanitself is a contract and a party
may refuse to make a compromise although he mayncthat he is ready for

compromise (1879 (1) cum. 3307). If Art. 1721 watemnded to cover case of agency and
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promise of sale, it becomes redundant because yagencpromise of sale are expressly
stated under special provisions to be made in ngrifsee Art 2200 (2) 1412). So, the

relevance of Art.1721 remains obscure.

D/ Variation of contract made in writing (Art 1722)

Variation of contract is a contract itself (Art. 4. So, if such contract relates to
contracts indicated under Art. 1723, 1724 and 112Should necessarily be made in
writing. However, in case of a contract made intimg by parties’ agreement, parties
and courts may feel that such contract can be didoyeany form. To guard against such
possible interpretation, the law expressly provittest variation of a contract made in

writing shall be made in writing. For example, Cdad entered into lease contract in
writing. In their contract they agreed that thetcact begins to be effective from April 20

and any party who fail to meet his obligation shgly birr 10,000 as penalty after the
contract was concluded. C made a telephone c8lldnd proposed that effective date be
on May 20 and D accepted the variation. No vanmeisomade.

N.B The law provides form for creation and variatidraacontract but it is silent about
form for extinguishing a contract. The drafter aésqpressly states that provisions dealing
with form of contract do not include extinction@dntract (David.p.28). He rather claims
that the formality requirements of extinction ofnt@ct are provided under chapter
dealing extinction of obligation (David. 28). Hetlge drafter must have been mistaken
since the above stated chapter has nothing to do fermal requirements (forms of
extinction of contract) rather it governs causesxdfnction of contract (Art 1807). Even
in case of remission of debt and novation (conti@ctauses of extinction of contract)
the law never provides the form of remission or/andation of contractual debt. What is
provided is that remission and novation are cotiedccauses of extinction of contract
(Art. 1825, 1226). The same mistake must have dimen committed by
G.Krzeczunowicz since he also claims that extimctis covered under the chapter

referred to by David.
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However, these writers are of the opinion that whpanties intend to extinguish
contractual obligation that exists between thengytlshall make the extinguishing
contract in special form if the contract to be egtiished was made in special form. This

is because;

Extinction of contract is a contract itself When we say contract we mean either
creation or variation or extinction of obligatioBo, when the law provides that contract
with government be made in writing, it includesiegtion since extinction is a contract.
The same logic, therefore, applies to all othetramts which the law requires to be made
in writing. For example, C and D entered into asadntract the sale contract provides
that C seller shall sell his house to D and D sbayl birr 20,000. C and D can extinguish
such contract if they want since everybody haseadom to contract (extinguishing,
creating, or variation of obligation). However, yhgave to make their contract in writing

since contracts relating to sale of house shoulchdéee in writing.

Intention to create legal relation can be clearlf parties agree to extinguish written
contract orally and the other party later on clathrest he did not intend the agreement to
create legal effect, his argument may be accept®sdeve stated in our discussion on
justification for written form, in case of writteform, a person thinks twice before he
binds himself. If he thinks twice to create an gation he should also be given the same
chance to extinguish such obligation. That is why. A726 provides that agreement to
make a contract in writing shall not be changedimplied declaration of consent
(conduct). So a person should be presumed to Hereged his previous stand only when

he uses the same way of declaration of intentidmeassed earlier.

Probatory value of written instrument (Art. 2005) A written instrument is a conclusive
evidence to prove obligation. It cannot be chaleshby witnesses except by the oath of
the defendant (Art. 2006 (1). Therefore, it is velifficulty to prove that a written
contract has been extinguished by a later oralraont This means a remission or
novation of contractual obligation should be madewiriting if the obligation to be

remitted or novated arose from written contract.

Page | 68



2.4.4 Effects of form (Art. 1720)

When the parties or the law requires the contabiet made in writing, failure to comply
with such requirement make the contract a meret dfaf. 1720). The contract never
exists until the formality requirement is fulfilled\s can be understood from Art.1726
and the phrase “a mere draft” (Art. 1720(1), theipa can complete the contract at any
time by putting down its content in writing. Buttiirsuch formality is fulfilled, no party

can claim the enforcement of the contract.

However, failure to pay stamp duty or registratiee never affects the effect of the
contract (Art. 1720(1). The person can pay sucmgtduty or registration fee at any time
and claim the enforcement of the court. Paying ptduaty or registration fee is as easy as
fueling a car and a car which does not have anyharecal problem can immediately
give the service intended once fueled. So fornkes & mechanical problem of a car that
needs the assistance of mechanic but stump dutyemistration fee is like a fuel that

needs money only.

Some contracts need to be registered. Such ragstris normally intended to make
third parties to be aware of the existence of stwhtract. Registration may also be
intended to have deposited documents in a relepiace. Therefore, such registration
does not have any relationship with form of thetraxt. That means even if the legal
requirement of registration has not been fulfilléde contract can still be enforced
between parties. Registration can affect the uglidf contract only when the law
expressly states that failure to register the @mntshall make the contract non-existent
(Art.1720 (3). For example, although Art 1723 pd®s that contract relating to
immovable be registered, it does not state thair&aito register shall make the contract
non-existence. Therefore, according to Art.1720, @)ntract relating to immovable
remains valid even if the registration requiremsenmntot fulfilled. This is further clarified
under Art 2877 and 2878 which govern sale of imnheaThe two provisions provide

that failure to make the contract in writing makles contract non existence but failures
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to register the contract does not. The same logpdies for contract of marriage and

contract with government.

However, it is expressly provided that mortgageti@m and partnership agreement do
not produce any legal effect if they are not regedl (Art 3052 and art 177(2), Art 222

commercial code).

N.B. when the contract is to be made in writing it witit be binding until the written

form is fulfilled. This means, if contract is to beade in written form, offer and

acceptance do not have legal effect. One can wvathdone’s consent at any time.
However, the person who arbitrarily abandons higrobr acceptance may be extra
contractually liable (Art. 2055).

2.4.5 Written form (Art 1727-1729)

Although in our discussions on page 46 we said fibvath of contract is either written
form or oral form, the law simply states “speciairh” without defining what it mean by
special form(see Art 1719 (2,3) 1720 1726 17225)7More over; there are forms
other than written form. Let us see the definitgiwen by the law to a written form so

that we may be able to guess other forms thataagined by the law.

A contract is said to be in writing where (Art. 77§2

» The content of a contractvgitten i.e. the content is readable.

* The writing is made on special form Special form means any pure paper
that is intended for a specific contract only. ®iere; if a paper contains
another contract or other things such paper is anatpecial document.
Moreover; writing on electronics does not fulfiie requirement of special
document.

» Parties to the contrasign the special document. Parties sign by putting hand
written mark on the special document (Art 1728).réjletwo things are

interesting firstly the law does not allow the w§emechanical process such
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as stamp; secondly, thumb mark never binds uniéssriade in the presence
of notary, registrar or a judge acting in discleaof his duty( Art-1728 (2)

* At least two persons sign the special documemtiamesses.

The witnesses should have contractual capacity. A28 (1) (Here Krzeczunowicz
claims that Art. 1729 and 1730 are redundant (sa€rgzczunowicz P. 77-78). Although
this writer agrees that art 1729 (2), and 1730sargerfluous Art 1729(1) is very much
relevant and gives guidelines whether or not mamat judicially interdicted persons can
sign juridical acts as a witness. Art 199 (3) fdgbminors from entering in to juridical act
that binds them. Becoming a witness does not meaforming juridical act since

witness cannot ever be bound by mere fact of sggaga witness (Art 1730 (2).

In short, written form for Ethiopian contract laneams any special document containing

content of a contract signed by parties to thereghand at least two witnesses.

2.4.6 Other Special Forms

Let us now examine other types of special formss lrue that there are special forms
other than written forms. The question ih&V are these other special forms7These
other special forms should contain contents ofdtract ina readable manner But
the thing on which the readable content is foung b a special document, scrape of
paper, electronics or any other thing. Moreoverthbparties may sign or only one of
them sign or none of them may sign. There is na refewitness to sign. The best
example of such special forms is commercial insemis Signing or issuing a
commercial instrument is concluding a contract. iSgontract should be made in a
special form (see Art 735, 748, 761, 767 of commérnde for example). Parties may
also agree that the content of contract be condludieen both parties write a letter
signed and sealed. They may also agree to redeaectintract in writing and signed by
them without any need of withess. They may alserd@he the number or identity of
witnesses. Therefore; when the parties agree terttar contract in special form; they

should clearly define what that special form means.
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N.B This writer is of opinion that the controversytthas arisen in Ethiopian courts on
form of insurance contract is because of confudietween written form and other
special form. The civil code provides that insuemontract shall be made in written
form (Art. 1725 (b) and has to fulfill the requirent of Art 1727. But the commercial
code simply requires that the insurance contragupported by insurance policy. So the
commercial code refers to special forms other thvaitten form. For the commercial
code, it is enough if the content of the contractvritten down without any need of
signature of witnesses. Partnership agreement rnsoy face the same challenge as
insurance. Contract of partnership agreements (mamdam of association, articles of
association) shall be made in writing (Art.1725¢c)d commercial code Art 214). One
may argue that partnership agreement shall, thexebe attested by witnesses. But such
argument is contrary to practice and may also bheasonable imposition. It is better to
conclude that partnerships agreement is to be imadéher special forms which could be
valid if signed by parties to the contract only.n@eally, the civil code dealing with form
of contract shall be reviewed and distinction sddu¢ made between written form and

other special forms.

2.5 Effects of Elements of Contract (Art, 1808-1818

As discussed earlier, elements of contract are esdnsobject, capacity and form.
Generally a contract that misses any of these eitsms eithewoid or voidable. Void

and voidable contracts have differences and siitidar Let us first discuss the

differences and then come to similarities.

2.5.1 Difference between void and voidable contras(Art, 1808-1814)
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Definition: The deference between void and voidable contesctainate from the
definition given to each of them. Void contractascontract which parties intend to
produce binding effect but does not actually hamg &egal effect. The obligation
intended by the parties does not exist from thanm#gg. So, it is calledvoid abinitia
But voidable contract is a contract that has betumproduce effect intended by the
parties carrying with itself certain birth defedisat may destroy the effect it has
produced. Void contract is like the sperm cell nmepegg cell but unable to fertilize it.
Parties made offer and acceptance but no feridzatA void able contract is like a
defective pregnancy. In such case fertilization ta&en place and the embryo is growing
but there is a possibility that the defect may léadabortion unless such defect is
removed medically or by any other means. If theraa fertilization the only option of
the parties is to try the second chance but in adsdefective pregnancy medical
assistance may be sought without any need to attdmsecond chance. Similarity, void
contract cannot be cured but voidable contract beagured by agreement of both parties
to the contract (Art.1811).

Cause: A contract is said to be void when the objectam element are missed. The
object is either immoral or unlawful/impossible wrclear. Or the special form required
by the law or the parties has not been complieti.visit short a contract is void if any of
the Art 1711-1729 are violated (Art 1808 (2). Buwidable contract is due to defect in
consent or lack of capacity (Art.1808 (1).

Plaintiff : - Here, plaintiff indicates the person who brimgéd or violable contract to the
attention of court. Anybody, including public peasitor, can bring void contract to the
attention of court (1808(2). But in case of voideatontract only a person whose consent
was defective or the person who was lacking capatithe time of conclusion of the
contract can bring the case to the attention ofcihert(see Art.33 of Ethiopian Civil
Procedure Code). For example, if E and D enter éotaract of prostitution, either E or
D or public prosecutor may bring such contract lte tourt's attention. But if C
threatened F to sign a contract or G, a minor, hbagicycle from H, only F and G can
bring the contract to court attention (Art 1808 (1)
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Relief Sought this indicates what a person demands by bringirgg dontract to the

court’s attention. In short it answers the questishat is he intending to get by alleging
that elements of a contract are missed?” In caseom contract, the person is not
intending to have the contract invalidated sincerehis nothing to be invalidated.
Therefore, he wants either to make sure that th&a&ct is void or wants the court to stop
parties from violating the law/moral standard ofe tisociety under the guise of
performance of contract. A person who is not suhether or not the contract is void
may want to get such assurance from a court. Ittmract is found to be valid he may
be liable to pay damage for non performance. Maggoa good citizen or public

prosecutor may also apply to court to stop theiggftom performing illegal or immoral

act. But in such later case the best thing to dio iseport the case to police. Finally a
person may apply to court to get back any thindgnd&® given believing that the contract

was valid.

Therefore, a party who is sure that the contract wad and has made no payment need
not go to court and shall refuse to perform thetraan (Art 1809). Any party claiming
that the contract fulfills object or form can britige case to court for performance and the

missed object or form can be raised as a defense.

Therefore, Art 1810 which provides about action iforalidation cannot apply to void

contract. Firstly void contract is contract thatedonot exist; something which never
exists cannot be destroyed. Secondly, the caugenthde the contract void cannot
disappear unless new laws are issued (David Piléduh P. 155). Incidentally, although
invalidation does not exist, a person must claimstatement within ten year from the

time date of conclusion of void contract (David/®, Art. 1845).

On the other hand, voidable contract is a contradthas produced effect. Therefore, the
relief sought is to have such contract declareml. Voidable contract produces legal
effect unless the party whose consent was vitiateidcapable at he time of conclusion

of contract challenges its validity (Art. 1808 (The contract will be cured where.
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A. Invalidation is not claimed within two years. A party whose consent was vitiated
loses his right to invalidate the contract unlessbhings court action within two years
from the moment he knew the fraud or mistake amftbe moment the duress disappears
(1810(1). The right will be absolutely barred if Ih@s been unable to know the existence
of defect in consent or the duress has not despwith in ten years from date of
conclusion of the contract ( Art 1845: Tilahun B5) In case of lesion the period of two
years begin to count from date of conclusion oftiamt; not from the date a person
knows the existence of lesion ( Art 1810 (2). Netithat a contract affected by
incapacity need to be invalidated within two yeesni the date the person became
capable (Art 1810 (1) Tilahun P. 155).

B Contract is confirmed a person whose consent is vitiated may waiverigig to
demand invalidation. Such waiver is a contract lhasl to be made in same form as the
main contract (Art 1811(2). Notice here that thafar Rene David must have not been
aware of the inclusion of Art 1811(2) in the cigdde since he provided contrary to what
is stated in the law (David, p .74).

C The injury is made good A contract vitiated by lesion remains valid ifetlparty
taking undue benefit agrees to return such beAfit 1812).

D. The vitiated provisions of the contract are avoidedContract may be invalidated
partially provided the valid one is independenthaf invalid one (Art 1813).

This is like a surgical operation on human or ahiorgan. Incidentally; if a contract
contains both lawful/moral and immoral/unlawful igiation, the immoral/unlawful
obligation shall be considered as if not writter dne remaining should be give effect,
provided it is clear and meaningful.

E.g. C and D agreed that D shall serve as a mawrseand she shall also make herself

ready for sexual intercourse twice a week with @ @nshall pay birr 400 per month ( G.
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Krzeczunowicz P. 66) Here the part dealing widgxual intercourse should be

considered as if not written or ( does not exist).

The fact that voidable contracts are invalidatedthwy claim of the party affected by
defect in consent or capacity may affect the sgcofithe other contracting party since
he is not sure whether or not the affected perstirexercise his right of invalidation and
if so, when he may claim invalidation. Art 1814 yides a solution to such insecure
party so a party who does not have the right talidate the contract can, however, have
the right to know whether or not the other pargjrals invalidation (Art. 1814 (1). If such
party fails to respond within reasonable time tbetact is deemed to be invalidated (Art
1814 (2). Notice that the word “cancelled” in Ad814(2) should be replaced by
“invalidated”.

E.g. Abebe sold a bicycle to Solo, a boy of 14this example Abebe cannot claim the
invalidation of the contract but he can ask Sotater whether he intends to confirm or
invalidate the contract. If the tutor fails to gimaswer to Abebe, Abebe can presume the
failure as invalidation.

Notice also that Art 1814 does not apply to voiditcact since void contract cannot be
invalidated.

2.5.2 Similarities between Void and Void able Conacts (Art 1815-1818)

As we have said void contract is devoid of any legf@ct by its very nature and violable
contract is devoid of legal effect by court deamsanly. So the following are similarities
of void and voidable contract.

Unable to Produce Legal Effect on the Partiesike void contract voidable contract is
also considered as void abolition once it is irdated. Invalidation of voidable contract
has a retroactive effect thereby denying the coht@produce any obligation from the

moment of its inception. Contract is invalidatedame the embryo is aborted. A mother
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who failed to conceive and a woman who abortectegnancy are in effect equal, since
both have not borne a baby, and they have to &y §econd chance. Exactly the same is

true for void and voidable contract.

E.g. Abebe and Bekele entered into contract of ehla house but did not make the
contract in writing. And Shemsu was threatened blafd because of such threat Shemsu
sold his house to Bacha, the contract was madeitmgvand signed by both parties and
two witnesses. In both cases, the parties do nat baligation i.e. agreement is of no

effect provided the court has declared the contrattween Shemsu and Bacha void.

Reinstatement (Art 1815-1818):Void contract and voidable contract that is inatdd

do not produce obligation but parties might havedenpayment believing that the
contract was valid i.e. such payment was made ynduimproperly. So a party who
receives such undue payment shall give it backh $iwing back is calledeinstatement
Art 1815 (2). A contract was void or was made vdagks not mean that those who made

undue payment will be without remedy (Art 1815 (2).

Egl. A sold a house to B for birr 300,000. and inexk the price but did not transfer
ownership to B. if A refuses to transfer ownersbiighe house to B on the ground that a

contract was not made in writing. he has to retbenmoney he has received.

Eg. 2. Assume that C agreed to lend birr 350,t00D with interest at a rate of 12% per
annum but further provided that contract shall kzenin writing. However, C gave the

money to D before the contract was made in writiier a year C claims the payment

of the money back with interest. Here D can refiaspay interest since the contract was
void but D has to pay back the 350.000 birr.

Reinstatement is made either by returning back#yenent (thing) received or by paying
appropriate compensation for the thing that catmeoteturned. In principle, the parties,
to void contract (including that was made void)alsheturn the payment they received

since such payment does not give any right to agmewho received the payment (Art
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1815 (1). For example, if A sells his horse to Bdese A was threatened by D to sell the
horse, B cannot become the owner of the horse upagiving delivery. In short, any
delivery of a thing on the basis of void contracansfers neither ownership nor
possession. Moreover, any transfer of ownershighenbasis of void contract is also
considered as if not done. So the title deed redeon the basis of invalid contract does

not entitle the holder to become the owner of themovable (Art.1196(C).

In short, reinstatement is returning the thing tlate has improperly received.
Reinstatement presupposes performance. Howews,decision of Tikmt 29, 1998, File
N0.15551 in a case Ethiopian Technical Equipmenngany vs. Ethiopian Motor and
Engineering Company Federal Supreme Court Casdatiasion erred in reasoning. The
fact of the case was that the applicant bought rafrcan the respondent for birr
177,184.23 and paid the price. As a result theomdgnt transferred the car to Custom
Authority warehouse from Djibouti port for custontearing purpose. However; the
Custom authority confiscated the car on the graafritlegal importation. Then the buyer
lodged a claim in Federal First Instance Courtifiealidation of the sale contract on the
basis of illegal object. The court accepted thérckend ordered the seller to pay back the
money he received. The defendant appealed agamsteicision of Federal High Court.
The Federal High Court partially amended the denidly ordering the return of the car
to Djibouti port. Appeal was brought to Federal fupe Court and war rejected as
unfounded. Finally the case was taken to Federss&mn Court by the buyer. Although
the Cassation Division properly affirmed the demsof Federal First Instance Court, it
wrongly referred to Art.1817 (1). In the case atdhadhe seller has not yet delivered the
car to the buyer and hence he cannot raise isst@nstatement. Even if we assume that
the car was confiscated after the buyer took deligeich confiscation amounts to non-
performance on the part of the seller (see Art.32380 the seller (Ethiopian Motor and

Engineering Company) did not have the right tonlaginstatement.

However returning the thing (payment) may be diffic Therefore, in the following

cases, reinstatement may be made by paying contpensa
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WhenOwnership of the Thing is transferred to Possesgofood faith

According to Art. 1161 whosever, obtains possessain corporeal chattel for
consideration intending to acquire ownership wdbtbme an owner of such chattel if he
believed that he bought the chattel from the twaey. So a person who lost his property
on the basis of invalid contract cannot claim dnfr such good faith possessor (Art
1164, 1167 cum. 1816). For example, Shaka thredtieneape Dagla’s wife unless Dagla
sells his valuable house furniture to him. Daglll $vs furniture and delivered to Shaka.
Shaka then sold the furniture to Bedilu, who ditl k)ow how Shaka got the furniture. In
this case therefore, although Dagla can get #itee contract invalidated for duress he

cannot claim the furniture from Bedilu.

The same logic should also apply where a persoairgbbwnership title on immovable.
For example, A sold his house in Hwassa to B for B50,000 since B provided a
fraudulent letter of employment in Addis Ababa. ther assume that B was able to
obtain transfer of ownership and title deed wasedsin his name. B immediately sold
the house to G for birr 450.000 and transferred eyamp to G. Once G becomes an
owner of the house by obtaining title deed A carslaim the house from him since he

become owner in good faith and for consideration.

The other question in relation to Art.1816 is darratand rights other than ownership
such as lease right, pledge and usufruct. We agueahat the only condition under Art.
1816 is good faith. Therefore, whosoever obtaighktrin good faith shall retain the right
regardless of the nature of the right. However,lavthe interest of third party in good
faith is a temporary right on the things returnswugh thing to the real owner is possible

after such right is terminated.
In short, if reinstatement of a thing is not poksibecause of right of third party in good

faith, reinstatement shall be made by paying apmat®pvalue of the thing at the time of
execution of court judgment declaring the reinsteget.
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Loss or damage of the thing by fault of receiver

In principle, risk of loss or damage of a thinghern by the owner. Risk follows
ownership. Ownership is transferred by deliveryt(At86(2). But as indicated under art
1815(2) delivery does not transfer ownership tordueiver. Therefore; if the thing is lost
or damaged, the receiver has no duty pay damagexample, A sold his house to B for
birr 350.000; A received 350,000 and B obtainedspssion and title deed, But the house
was consumed by fire and B demanded the repaym&t0p000 on the ground that the
sale of house was made orally. Here: B can getyrepat of 350, 000 even if A cannot

get his house back.

However, the receiver should be responsible foamate or loss due to his fault (Art
2028). The receiver has a duty to preserve andtenaithe thing under his holding (Art -
2321 (1). Failure to preserve and maintain thegthén therefore; a fault (Art 2035). For
example, A bought a cow from B for birr 5000 ané ttontract is void because of
mistake but the cow died while in A’s holding besawf A’s failure to take the cow to a
veterinarian. A is liable to pay compensation. &tuer; if in the above example A’s

daughter of 14 gives toxic food for the cow andi&d A is still liable.

Obligation “to do” or “not to do”

In these two types of obligation, there is no tfan®f ownership or holding. The
contract requires the parties to perform certatelliectual or physical (labor) activities
that benefit the other or to refrain from exeragjsgertain property rights. So the concept
of reinstating the parties by returning the thirgesl not work since there was nothing
delivered. However a person can definitely losetaner economic advantage. For
example A agreed to construct G +2 of E for bir0.200, A and E agreed that contract
becomes binding when made in writing. But A starteshstruction by receiving all
necessary construction materials from B. Before tbastruction is completed, B

informed A that the contract is void. In this ca&djas to stop construction but should be
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paid for the percentage he constructed. In slamts done in performance of contract

shall not be invalidated where such invalidatiomet possibléArt 1817)

Transformation of the thing: - The receiver may substantially change or aherthing
he has received. In such case, returning the thimgd involve serious disadvantage or
inconvenience(Art. 1817(2). For example, Abebe sold 500 qumsitaf cement to
Shemsedin for birr 100,000. Shemsedin received¢hgent and used it for construction.
If Abebe got the contract invalidated on the growifddefect in consent Shemsedin
cannot return the cement. Moreover, if the abovestact is a sale of iron bar for
construction and Shemsedin took delivery of the ibar and cut it into pieces making it
ready for construction he cannot return the iron diace it is serious disadvantages to
both Abebe and Shemsedin, Abebe may be unablettongeket and Shemsedin also
made expense to cut the iron bar, Therefore, wiiner¢hing is transformed, the receiver
shall pay the price of the thing (Art 1817 (2).

Returning the thing is uneconomical: The thing may not have been transferred,
damaged, lost or transformed, but repayment expereae be high. In such case, the
court should not order the repayment of the thiRgther, it should order payment of
compensation. For example, Mesobo Cement Factoly S00 tons of cement to
Hawassa Apartment P.L.C. The cement was transpdrted Mekele to Hawassa.

Declaring such delivery as of no effect is unecoigaito both seller and buyer.

In short, if the contract is invalid, any perforncenmade on the basis of such contract
becomes invalid. This means the receiver shalkmetioe thing he received (Art 1815).
However, if returning is not possible for whatsaesesason, an appropriate compensation
shall be paid (Art 1817).

Incidentally, this writer is of opinion that Arts815-1818 can be said redundant since

they deal with issues covered under unlawful emnieht, especially under payment (Art

2162 — 2178). Such redundancy creates vaguenege aneaning of void and voidable
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contract. Once the contract is invalid, any retati@tween the parties is extra contractual
and, therefore, Art 1815-1818 should be deleted.
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Problems and Questions on Formation of Contracts*

Problem case 1
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When Lemma was 15 years old, he and his fathegraefecided that he should go to a
special school in Addis Ababa. This school chartygtion fee of $75 per year, which
Lemma could not afford. Tefera could have paidtfer school but he thought Lemma
would work harder in school if he had to pay fohimnself. Tefera, therefore, contacted
his friend, Yilma, who was willing to loan Lemma3per year for his schooling. Tefera,
thereupon, authorized Lemma to borrow the moneyrhanand Yilma drew up the
contract, which provided that Yilma would loan §7& year and that Lemma would pay
this amount back, with interest, within two yeafshe time after he finished school.

Lemma received the money and went to school in #ddhaba. After finishing school he
got job, but refused to pay the money back. Haradi that he had been a poor student,
that the money he borrowed, therefore, was of motasim and that had he been older

he would never have borrowed money. Yilma sued Larfonrecovery of the money.

Questions: Should Yilma'’s action succeed? Be sure that yote handerstand the facts
and then isolate and state precisely the variogal Iproblems presented.
Finally, decide what the answers to the legal issaee and what legal

provisions are applicable.

Problems case 2

15 year old Lemma often bought school suppliesherieighborhood stationary store.
Sometimes, his father, Tefera, would be with hind @mce he told Yilma, the store

owner, to let Lemma manage his own everyday affaifter some time, however, Tefera
discovered that Lemma was wasting money on gamhitighis friends, and he advised
him not to spend his money again until he was oldemma did not agree to this and,
after taking some money from his father pants agktnbought an expensive book from
Yilma. When Tefera discovered this, he was veryrargd took the book, which was

slightly damaged by then, back to Yilma, and denednthat the money Lemma had paid
be returned. He based this demand on the arguimanteémma was a minor and that the

contract was, therefore; subject to invalidation.
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Questions:Was Tefera’s claim legally well based? Isolateiiseies and respond to them

on

Problems case 3

The basis of specific code provisions. Yosef werAtito Company and asked to buy an
automobile. Yosef had been the victim of a childhaésease and had grey hair and the
general appearance of an old man. But in fact he ovdy thirteen years old. Yosef
agreed to pay one-half of the purchase price o0B838 immediately and the rest of the
price at the end of the month. Auto Company dedidethe care and the first time Yosef
drove it he smashed it into a building. The automeotvas demolished and was only
worth E$5000 as scrap.

Yosef's tutor thereupon sued Auto Company in calgtanding that the $15000 paid by
Yosef be repaid. Auto Company filed a counter -incldor the $ 15000 that still

remained to be paid for the car.

Questions: Will the claim or the counter — claim succeed? V@hwhy not?

Problem case 4

Seventeen year old Bekeletch was hit by an autdmabiven by Mebratu and was
injured. As a result, the court ordered Mebratypay Bekeletch $750 as compensation
for the damage she suffered in the accident, arphltkit. Bekeletch used that money to
go to East African on a tour. When she returned,lsdd reached the age of eighteen and
went to court and requested an order directing Btebto pay her $750 more in

satisfaction of the Judgment.

Questions:Should Bekeletch’s request be granted? Why or ndtg
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Problem case 5

Assefa and his brother Gebre wanted to buy socu@rms and so went into the Novice
sport shop and asked to buy one uniform each. Tdiekeeper asked how old they were
and they both answered, “Eighteen years old, $in@ Storekeeper said. “You're being
eighteen?” “Yes sir” said the boys. The storekespé the uniforms to them, since they

seemed to be at least eighteen, but in fact Geselw and Assefa was 17.

In the first soccer game they play, Assefa’s anr&e uniforms were badly torn. They
took them back to the Novice sport shop and as&etheir money back on the grounds

that they lacked capacity to make a contract.

Questions: Must the Novice sport shop return their money &mkk back the torn
uniforms? why or why not? Would the result haverbany different if
Assefa had bought the two suits and if, insteatklihg the storekeeper he
was 18, he had had Gebre say that he, Assefa,8as 1

Problems case 6

When Bekele was 17 years old, he borrowed monew fis friend’s father of a friend.
In spite of his youth, Bekele was a mature and e&peed person, well able to take care
of his own affairs. Nevertheless, he spent the mdaoelishly and then refused to pay it
back on the grounds that he was a minor when he ttwm loan and that he, therefore;
was not obligated to pay it back.

The lender went to court and sued Bekele, involdnacles 314 and 1702 of the civil
code. In response, Bekele cited Article 344 emghagithat the French and Amharic
versions of the civil code must be consulted alarty the English. Who should prevail?
Why?

Problem case 7
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Tadesse was the son of a wealthy man. From his héthad obvious mental defects. He
could hardly speak. His father died when he wag& s/ old and he inherited all of the
property his father had owned, including a largedhef cattle. Tadesse was always
uncomfortable with the people and preferred to ganuthe hills with the cattle. Tadesse
was married with the permission of the family calnten he was 14 years old, and was
divorced two years later. When he was seventeenydseapproached in the hills by a
traveler who admired his cattle and offered to hisyprize bull for $ 400. The bull was

worth 3 times that much, but Tadesse liked thengeaand sold the bull to him for the

price offered.

Questions:Have Tadesse and the stranger made a valid contingoor why not?

Problem case 8

Mekonnen was mentally deficient and his brothedédiared he would do something to
his prejudice. Haile, therefore: applied to thealo@ereda court for a declaration of
interdiction. After due investigation, the courtvgathe declaration. Haile asked that an
entry be made in the proper registry of interdigedsons. The judge replied that there
was no such record but that everyone would soorwkabout the decision. But the
decision was not made known to the public. Somefimer Mekonnen entered into a

disadvantageous contract.

Questions:Was the contract valid? Why or why not?

Problem case 9

Ato Assefa and his friend Blatta Beyene went toMercato in Addis Ababa, where they
admired some fine clothe in the shop of Ato Yosejto. Assefa particularly liked one

piece and told Ato Yoseph that he thought it way beautiful. Ato Assefa then went on

to the next shop, thinking he would come back amgl Ato Joseph’s cloth. Meanwhile
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Blatta Beyene stayed in Ato Joseph’s shop andlyirsalid to Ato Yoseph, “I know Ato
Assefa will buy that cloth. Consider it sold to Him

Ato Assefa saw some cloth in Ato Eyassu’s shop Heatiked better than that in Ato
Joseph’s shop and bought it from Ato Eyassu, Wherelurned to Ato Yoseph’s shop,
Ato Yoseph asked him to pay for the clothe thatttBla8Beyene had said could be
considered sold. Ato Yoseph said to Ato Assefa, haree a contact.”

Question: Was Ato Yoseph correct? Be sure you understandattts of the problem

case.

Problems case 10

On another day, Ato Assefa looked at the cloth o Xoseph’s shop. Ato Assefa liked
one piece particularly well and said to Ato Yosefhhwill buy that piece for $16/
consider it sold.” Ato Yoseph said “agreed.” AoAdssefa made his offer, he thought
silently to himself that “I must first consult withy wife. If she does not like it, | will not

buy it.”

Ato Assefa then left, saying he would return imnag¢ely; when he returned, he was
accompanied by his wife, who had come to see tht@.cEhe disliked it very much. Ato
Assefa then told Ato Yoseph that he did not waset ¢loth and that he has not meant
what he said earlier. Ato Yoseph, however, insished Ato Assefa pay for cloth, saying
that there was a contract between them. Ato Assefféed that there was a contract and
based his argument on the fact that he had notdeteto bind himself irrevocably by his
earlier statements.

Question: Advise Ato Assefa as to what to do regarding Atss&ph’s demand that Ato

Assefa must pay the price of the cloth.

Problem case 11
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Ato Gebre owned a fine white mule, he was very grofi the mule and valued him
highly. In fact, he has often been offered as magt$100 for the mule. One day Ato
Gebre was riding his mule to church when it slippt#iis making Ato Gebre miss
church. Ato Gebre was very angry with his mule ataded that it was worthless animal.
Ato Mekonnen, a friend of Ato Gebre, overheard #isement and tried to comfort Ato
Gebre. Ato Gebre, however, insisted that his muds & worthless creature and said, “I
would sell him to anyone who would pay me $ 10 iim.” “Even me?” said Ato
Mekonnnen. “Of course,” said Ato Gebre, “but | kngau are so afraid of this mule that
you would never buy him” Ato Mekonnen answerddwill accept your offer” and took
out $ 10 to give to Ato Gebre. Ato Gebre was sgattiat this and said “Don’t be silly! |

was only joking.” Ato Mekonnen insisted that thelenwas his for $10.

Questions: Has Ato Gebre bound himself contractually to giyehis mule? Are there
any code provisions that solve this problem? Howuldoyou solve the
problem if Ato Gebre has never said that he woudll the mule to Ato
Mekonnen?

Problem case 12

Ato Mesfin went to a goldsmith in the Piazza anddenarrangements to buy a gold
bracelet for his wife. The goldsmith agreed to méieebracelet and have it ready in eight
days. Ato Mesfin agreed to pay $75 for the bracdlethe end of eight days, the price of
gold had risen and the goldsmith refused to gieehitacelet to Ato Mesfin for less than
$90. The goldsmith argued that since no writtereagrent had been concluded, Ato
Mesfin has no contact.

Question: Is the goldsmith correct?

Problem case 13
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Ato Haile lost a very valuable ring and put up gnssaying that he would pay $100 to
anyone who found the ring and returned it to hirto Adenew saw this sign and began
hunting for the ring. The next day, Ato Haile tod&wn the sign. Two days later, Ato
Adenew found the ring and took it to Ato Haile. Bisked to be paid $100, but Ato Haile
replied that he had with drawn the offer.

Questions: Do Ato Haile and Ato Adenew have a contract? If sdhen was it

completed? Is Ato Haile's defense a good one? Winhy not?

Problem case 14

Assume the same factual situation as in proldase 5Sexcept that Ato Adenew did not
know that Ato Haile has lost the ring or that heswalling to give a reward. Assume also
that Ato Haile did not take the sign down untileafAto Adenew returned the ring to him.
He found the ring, recognized it as belonging to Aiaile and returned it. Ato Adenew
did not find out about the reward until severalsi&ter. When he discovered it, he went
back to Ato Haile and asked for the reward. Atolélagfused to pay and Ato Adenew

sued him in court.

Questions: Be sure you understand the facts of this probléfhat legal issues are
presented by it? State them carefully and preciselyriting. What are the
answers to these issues? After answering all isgaks, you should be able
to answer whether Ato Haile or Ato Adenew shoulevail. Would the result
be different if the sign has been taken down asai in problem case 5?
Would the result be different if the sign had siynghid "I have lost my ring.

Please return it to me if you find it."

Problem case 15

Ato Essayas posted a sing in Ras Mekonnen HafleaUniversity campus stating that he

would pay anyone $5 who would jump off the stelieg up to the flagpole from of
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Ras Mekonnen Hall. Some time later, while the sigis still up, a group of five boys
were joking with each other and one dared the dthgump off these same steps. After
much laughter three of the boys, one after anofherped from the steps and suffered

injuries that hospitalized them. None of the boysw of Essayas's offer.

Questions:ls Essayas obligated to pay $5 to any, or allhe$e boys?

Problem case 16

On Tekemt 4, Ato Yohannes posted a notice in tivespaper which said, "l here by to
sell one large tractor for $ 1200. This offer vi# good for 15 days." On Tekemt 25, Ato
Teshome wrote to Ato Yohannes and said, "l accept gffer of Tekemt 4. Enclosed is
$ 1200. | will pick up the tractor in a few week¥When Ato Teshome went to get the
tractor at the end of Hadar, Ato Yohannes sai@nilsorry, but | decided not to sell the
tractor. Here is your money back." Ato Teshome werdourt and claimed that he had a

contract with Ato Yohannes.

Questions:Is there a contract? Why or why not?

Problem case 17

Assume the same factual situation as in problem 8aexcept that on Tekemt 6 Ato
Yohannes put a second notice in the newspapemgdyiherby withdraw my offer to
Tekemt4” and Ato Teshome delivered a letter of ptanece on Tekemt 8.

Questions:Is there a contract? Why or why not

Problem case 18

On Ter 5, Ato Mebratu wrote to Ato Fasil that "Iréley offer you 50 kilos of teff at the
price of 5 birr per kilo." The next day he sent #weo letter saying "I here by withdraw
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my offer of Ter 5." After receiving both of thesetters, Ato Fasil wrote back to Ato
Mebratu that "I here by accept your offer of Tér 5.

Questions: Is there a contract? Why or why not? Would thenamsbe different if Ato
Fasil had not answered until after 10 days? Womddanswer be different if
Ato Mebratu had sent his second message by spmessenger so that it

arrived before the first message?

Problem case 19

Ato Seyoum advertised in the news paper that hedvsell his Fiat for $10,000. Ato
Teferri Abebe saw the advertisement and telephoikedSeyoum told him to come over
and see it that day. Ato Teferri Hailu also saw #uwertisement and he went to Ato
Seyoum's house about one hour after Ato Teferrin&blead telephoned. Teferri Hailu
walked up to the door of Ato Seyoum's house and, $Hiello, | am Ato Tefferi. | would
like to buy your car but | can pay $ 800 only." oAeyoum presumed that this man was
Teferri Abebe and said, "Well, all right, I'll séifor $8000."

As Teferri Hailu drove out the gate in the Fiatféfrd Abebe came in and said, "But Ato
Seyoum, | am Teferri Abebe. | will pay you $1106d), that car." "Oh, what a terrible

mistake | have made," cried Ato Seyoum.

QuestionsCan Ato Seyoum go to court and have his contrattt wio Tefferri Hailu

invalidated? Why or why not?

Problem case 20

Ato Tsegaye was a sportsman and wanted to win thdisAAbaba horse jumping

competition. He went to a local horse dealer am#tdd at his horses. He thought one of
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them looked very nice and jumped beautifully and &ught that horse. He later
discovered that in fact the horse had suffered feobroken leg and was in danger of
breaking it again if he jumped, although he wal gérfectly suited to normal riding.
Ato Tsegaye would like to return the horse andhggetnoney back.

Questions: Is Ato Tsegaye legally entitled to get his monexh? Why or why not?
Would it make a difference if Tsegaye had mentioteedhe seller that he
was a sportsman? That he likes to jump horses? léhatas looking for a

jumper?

Problem case 21

Assume the same fact as in problem case 2, exibapthe horse Tsegaye bought was
perfectly suited for jumping and that Ato Tsegayaswnistaken in thinking that there

would be an Addis Ababa jumping competition thadrye

Questions:could Ato Tsegaye ask for the invalidation of tomtract on the ground that
he had made a mistake? Assume that Ato Tsegayalwotlhave bought the

horse if he had not made the mistake.

Problem case 22

The Modern Building Co. needed a large quantitgeshent for a new ministry they were
building. They negotiated with the Ethiopian cemeonmpany and agreed that they
would buy 5000 bags of cement at a price of 1 jpar kilo. The typist for the cement

company typed up the agreement and the represa#atif both parties signed it.

Unfortunately, the secretary typed 2 birr per kilstead of 1.

After the cement was delivered, the cement compesked the building company to pay
$250,000 or 2 birr per kilo for 5000 bags of cemeaich bag having contained 50 kilos

of cement. In the meantime, the market price ofer@rhad gone up to 2 birr per kilo and
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the building company went to court and asked thetdo invalidate the contract on the

grounds that a fundamental mistake had been matie icontract.

Questions: Should the Modern Building Co's request be grahtedy or why not? Is the
cement company's claim to payment at the rate dir2 per kilo well-
founded? Why or why not?

Problem case 23

Ato Mengesha held two 10 Gasha farms near Adamaadudrtised in the newspaper
that "I have a 10 Gasha farm near Adama that | warné¢ase,” Ato Tesfaye read this
advertisement in Addis Ababa and wrote to Ato Mehge asking how much he was
asking for the farm. The parties finally reachedagreement on the price and concluded
the contract one day when Ato Mengesha was in Adttigba. The contract said that
"Ato Mengesa hereby leases his 10 Gasha farm ndsamA to Ato Tesfaye."

Ato Tesfaye later went to Adama and was quite ¢ieayged with the farm that Ato
Mengesaha said he had rented. He then learned\tbdlengesha had had two farms
and so he claimed that Ato Mengesha was obligatéthhsfer to him the possession of

the other one, which in fact was much more valuable

Questiong Can Ato Tesfaye insist that he has leased therbatthe two farms? Is either

party obligated to the other in any way? Give reador all your answers.
Questions What would the legal situation have been if in fatd Mengesha hand not

owned any farm near Adama at all?

Problem case 24
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Abebe was a 75 year old scholar and a lover of finegs. One day he was sitting
serenely in an ancient church admiring some bedytdintings. An old priest came up
and sat down next to him and said "Dear sir, walmaeney to build a school here for
the village children would you be interested in ingyone of those paintings for $ 20,000
the amount we need to build the school.”

Abebe was enchanted by the idea of having suchndinggin his house and so signed a
contract of sale, agreeing to pay $ 20,000 for ecifipd painting. In fact, however,
Abebe had only $3000 and earned only $ 400 per matit of which was necessary to
his daily existence. He could not pay what he hgeked to pay and so asked to be
released from the contract. The priest refuseéltase him and Abebe went to court and

asked that the contract be declared invalid beciaugss impossible to pay the price.

Questions Can Abebe succeed in his action? Why or why ngi@nuthe meaning of
what word does the answer to this problem dependat\i¢ the legal meaning of the
word in this context? Is it at all legally relevant

Problem case 25

The owner of a large citrus fruit farm made a cacttrwith an Addis Ababa canning
factory in which the farmer agreed to supply alklé factory's requirements of oranges
for a period of five years. The contract statediegpof 2 birr per kilo, which was slightly
below the market price of oranges in Addis Ababghattime the contract was made.
After the first three years had passed, the remergs of the factory for oranges rose
very rapidly and so did the market price of oranges

QuestionsCan the farmer refuse to perform the contract engfound that the quantity
to be delivered was insufficiently specified in #entract? Why or why not? Be sure to
consult both the relevant general rules and thbae relate particularly to the kind of
contract present in this case what kind of a cehti® this in terms of the civil code

classification?
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Problem case 26

Kassaye was a notorious gambler and organizerusdenof prostitution in major Ethiopia
cities. One day he approached Shimelis, and Shinvedis well aware of Kassaye's
profession but was swayed by the high rent offéoedhe house. He therefore rented the
house to him of a three-year lease at $ 4000 pathm&assaye immediately organized
prostitution in this house and as the months paStechelis began to suffer from the
scorn of the community. Meanwhile, rents were galherising and the $ 4000 figure
seemed to be too low rather than too high. Fin&lbm shame and greed Shimelis went

to court and asked that the lease be declared ob e effect.

QuestionsShould the court grant Shimelis's request? Whyhor not?
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Chapter Three
Effect of Contract (Art. 1731 -1805)

3.1 What Does Effects of Contract Mean? (Art.1731)

The two major principles of contract are freedomcohtract and sanctity of contract.
Sanctity of contract indicates that parities areirfab by their agreement. To make a
serious promise certainly involves a moral dutkeep it. There is Latin sayiripacta
sunt servandawhich means that a person is bound by his word$iere is also an
equivalent Ethiopian proverldailure to keep a word is worse than losing a desleat
[O00000 D000 o000 o0/, However, contract is binding not only morallyt also
legally. Any agreement which parties did not inténdreate legally binding obligation is
not a contact (Art 1679). Therefore, once a contiaélls the requirement of Art 1678,
it becomes a law. Law is enforced by executive iatelpreted by the judiciary. For a
contact, the law makers are mainly parties butetkecutive is always the state and the
judiciary is also normally a state (see Art.3323&and Civil Procedure Code Art. 315-
345 that provides about enforcement of arbitralrdgla As law makers, parties to the
contract, can repeal or amend the contract law teistmplemented i.e. contract should
be performed, violating a law entails punishmeat mon- performance of contract leads

to payment of damages.

So, effect of a contract implies that it becomesldw of the nation in the sense that the
executive has a constitutional duty to implemeranitl the judiciary has a constitutional
duty to interpret it. Moreover, since it is a laws modified (amended) by the law marker
only (either the parties themselves or the legistat So, effects of contract are
interpretation, performance, court’s inability tary contract and effects of non-

performance.
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3.2 Interpretation of Contract (Art 1732 -1739)

Since a contract is a law, it may be interpretedaw is interpreted when it is vague,
silent, illogical, ambiguous, and contradictory. iSterpretation is giving meaning to the
provisions of the contract. If the provision of thentract is clear, there is no need to
interpret (Art 1733). Law is an express intentiminthe legislators. Interpretation is,
therefore, searching the intention of the parti@dst.(1734(1). In a case Ethiopian
Development Bank vs.Abdurahman Telisa, file No.@5presented to it on Megabit 13,
1999 Federal Supreme Court cassation Division plppeiled that whenever the
provision of the contract is clear court should depart from clear meaning even if such
clear meaning is unfair. The fact of the case mrearized as follows. Ato Abdurrahman
and Ethiopian Development Bank signed a loan conaiad in the loan contract it was
provided that the Ethiopian Development Bank wapdy the loan to a person from
whom Ato Abdurrahman was to receive mill stone. Tden further provides that Ato
Abdurrahman receives millstone from a person sjgetiby the bank. After the loan
contract was signed, the bank wrote a letter t@r8elechnical Training Center and
ordered it to deliver one of the millstones it lvadered to be imported.

Accordingly the Abdurrahman received the millstofiéothing is known from the case
whether or not the bank released the money to S&kchnical Training Center.). After
some time Abdurrahman reported to the bank thectlefehe millstone and on the basis
of such report the bank requested Selam Technieahifig Center to correct the defect.
Although the defect was not corrected the bankirequAbdurrahman to pay the loan.
Then Abdurrahman pleaded to Special Wereda Alalgla Kiourt for the invalidation of
the contract on the basis of fraud. The court hieid the bank improperly exploited its
own good will (public trust to government enterpgp and the business inexperience of
Abdurrahman to have him to sign sale contract uttteguise of loan contract. The court
invalidated the contract of loan and ordered rateshent. The Federal High Court
affirmed the decision on the same line of argumidotvever the Federal Supreme Court
reversed the decision claiming that the loan cohtnas clear and lower courts should

not have departed from its clear content. Thisewxr#iso agrees with the reasoning and
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ruling of the last court. But Abdurrahman had twitermatives for the defect of the
millstone; to sue the bank (as a seller if he daomsthat Selam Technical Training
Center was the agent of the bank) or Selam Tedhficaining Center .Claiming

invalidation of the loan contract is not a properyw

3.2.1 Searching Intention of Parties

A. Presumption of Good Faith

While searching the intention of the parties weenevpresume that parties entered into a
contract in good faith (Art. 1732). Good faith sltbmean that no party to the contract
intends to deceive the other party by intentionafigking the provision of the contract
vague, ambiguous, silent or contradictory. In shiaterpretation is necessitated without
need and expectation of all parties to the conttdatl any party known the problem at
the time of conclusion of contract, such problenulddave been solved then and there.
Moreover; parties might have not thoroughly examieach provision the and words in
the contract believing that controversies would axage i.e. they trusted each other that
none of them would attempt to avoid the effectaitcact (Art. 1732). In short good faith
means that at the time of conclusion of a contraatsh party believes that everyone in
the contract intends to get his own fair benefitheut harming another party and
interpretation becomes necessary either becausegarere not able to imagine the
dispute, or words are imprecise by their ngtareerrors are committed in formulating
contract. No party wanted the problem of intergretato arise but because of the above

imperfections, interpretation becomes necessary.

B. How to Search Intention of Parties (Art. 1734-387)

Having the presumption of good faith in mind, tleait uses the following techniques to

arrive at the probableommon intention of partiesat the time of conclusion of the
contract.
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a) Conduct of the parties

Conduct is one way of communication of consent.(A@81). So a conduct of a person
may be taken as a means of ascertaining what hentealing and what the other party
understood from such conduct. The conduct may bevistbefore, during or after the

conclusion of the contract (Art 1734(2).

E.gs1 Abebe leased a house to Challa for birr. 30000&ethe contract was concluded,
Abebe himself was gardening the premises of thesddut later on he stopped doing so
and Challa is claiming that Abebe should contirmugdrden. Challa’s claim is correct.

b) Context of the contract

As much as possible the meaning of a contract shmeisearched from the contract itself
since there is a possibility that one provision magicate the meaning of another

provision or word in the contract. (Art. 1736(1)

E.g. In the following provisions of sale contraat.A may be used to limit the meaning

of the wordimmovable found in Art. 1.

Art.1 Abebe, the seller, hereby sells his immovable ttaBeew for birr 3000,000
Art.4 The title deeds of the immovable are registered Auidis Ababa , Adama, Bahir
Dar and the buyer shall pay expenses that theesethay incur in attempt to transfer

ownership in these towns.
c) Business practice
As indicated under Art. 1713 and 1732 businesstigrats part of contract. So if there is

no clear provisions that excludes it, it will beedsto give a meaning for ambiguous or
vague (general) terms (Art. 1735, Art. 1736 (2).
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E.g. Hawassa University employed Belay as a lect@&lay specialized in constitutional
Law. But the University assigned him to teach LotpcLawyers. Belay refused the
assignment. Belay is correct; the word lecturerukhadoe given limited meaning.

Universities never assign a constitutional law lamp teach Logic to Lawyers.

d)Good faith
Here good faith indicates the innocent expectatioa party from a contract (Art. 1735).
This is in accordance with the golden rule, “hdaekn in the position of my opponent

what would | have expected from the contract?”

e) Equity

f) Positive interpretation

Parties are presumed to have entered into a corgxpecting certain result. So every

provisions of a contract should also be given ¢ffec

3.2.2 Interpretation in Favor of Debtor

As mentioned early, the main objective of interatieh is searching for the intention of
the parties. But the court may not always succeestarching the intention. Therefore, if
the court is unable to know the intention, the lguides the court to interpret the
controversial provision or word in favor of the deb(Art 1738(1)). This is in line with
the principle under procedural law that whosoewtaims a right has to prove its
existence. So the creditor has to prove the existefha claim or else the court presumes
that the debtor should not be expected to perfonnolaigation which the creditor is

unable to prove.

Even more; if the contract is gratuitous, the caugy even limit itself on the clear
provision without attempting to impose an obligation the debtor by searching the

intention of the parties. In short in gratuitousiract, court should not impose obligation
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on the debtor by interpretation. This is in accomawith Amharic saying ‘if your friend
is honey do not take it all’ (Art. 1739).

However, an exception to the principle of interprgtin favor of the debtor is contract of

adhesion (Art. 1738(2)). If a contract is a contraicadhesion, the court shall interpret
the provisions or words in the adhesive contractires the party who prepared such
contract (Art. 1738(2). In this case, the stipulaitbthe adhesive contract may be debtor
but he cannot benefit from the dispute on the mmgpmif provisions or words in a

contract since he should have prepared the corftescbf any defect. He cannot benefit
from his own fault. Moreover, a stipulator of gesleterms, models or forms is mostly

monopoly supplier or big companies that greatyuierice the bargaining process. Most
probably the other party did not have an altermagxcept entering (adhering) to the
stipulation. So interpreting such contract agathststipulator even when he is a debtor

has customer protection in mind.

3.3 Performances of Contracts (Art. 1740-1762)

Performance of contract means fulfilling one’s owbiigation as agreed. If the obligation
is to “do”, doing what was provided in the contragactly in the same way as provided,
if the obligation is “not to do” forbearing from ohy what is forbidden by contract and if
the obligation is to “give” delivering the thing thiits accessories on the agreed date and

place is called performance of a contract.

So the major questions during performance are ‘WWedorm contract'? To whom
should contract be performed? What should be paddr When and where should it be
performed? Art 1740-1762 can be taken as interfioetaf a contract by legislator since

these provisions are supplementary or complemettgrgrties’ agreement.
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3.3.1 Who Performs Contract (Art. 1740)

The contract can be performed by the debtor, hemtagr by person authorized by court
or law (Art. 1740(2). The persons authorized by ke tutors, liquidators, trustees and
person authorized by court is either a curatormoingerested creditor who wants to save
the rights of the debtor by performing his obligati However; the law never mention

about performance of a contract by a third partyauthorized by debtor, court or law.

However; we can easily argue that if the creditarepts the payment, the debtor has no
right to stop third party from performing the olaigpn since the creditor has a right to
assign his right to a third party without the cartsef a debtor (Art. 1962). In such case,
if the debtor insists on paying the debt, he canipto the person who paid the creditor
(Art. 1824). The law refrains from including unaatized third party in the list of Art
1740(2) since assignment of a right is a conti&atreditor is not duty bound to receive
payment from a person not authorized by debtoroartcor law, he is free to accept or

reject such payment without any effect on his ragpinst the debtor.

However; the creditor may sometimes insist thattatebimself should perform the
obligation (Art. 1740(1). This is when the contractlaw expressly provides that the
debtor shall perform the contract personally. Baneple, Ethiopian labor law provides
that the employee should perform the contract pedbo So, if certain construction
company employees A as a daily laborer, he carumbib&aze his son or brother to carry
out the labor work and the company can refuse ¢ef@cA’s son or brother and dismisses

A from work.

Moreover, the second case where personal perfoena@comes necessary is when the
creditor proves that personal performance is esda@athim. The creditor can be able to
prove such only when the obligation is obligatiof'do” of a professional nature or art.
For example, a lawyer, or a doctor can not autkosdzduty which he agreed to do.
Moreover, a musicians, painters, Poet, actor, daatte cannot authorize someone to

perform his obligation.
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Generally, creditor should accept performance eitfeen the debtor, his agent or person
authorized by the court of law unless he provespiesonal performance of the contract

is essential to him or contract law expressly pitesipersonal performance.

3.3.2 Who May Receive Payment (Art. 1741-1744)

Payment should normally be made to the creditohisragent (Art. 1741). However,
payment may be made to a tutor, liquidator, ortédigArt. 1741). Failure to perform

contract to a liquidator or trustee is non-perfance

Payment to Incapables (Art.1742)

If the creditor is a minor or judicially interdictgperson, payment should not be made to
such creditor (Art. 1742). E.g. Abebe, a minor, didubicycle for birr 1500 from
Beshadu. Beshadu shall not deliver the bicycle beb%. She should rather deliver it to
his tutor. Incidentally, Art.1742 has some redurwyawith Art. 1815, 2162 and Federal
Revised Family code Art. 302. So Art. 1742 shalfraened as follows;

Art.1743 Creditor Incapable
A debtor may not make payment to an incapable credi

Payment to Unqualified Creditor (Art.1743)

Another issue in relation to creditor is paymentutoqualified person. In principle,
payment to unqualified person is invalid. But ie following case, such payment is valid
(Art. 1743);

a) Payment benefited the real creditor

The creditor is benefited when the debtor paysddlet of the creditor. For example,

Challa borrowed 50,000 birr from Legese. Legeseghbwa car from Balew for birr
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505,000. If Challa pays to Balew thereby releadiegese from paying sale price, the
payment will benefit Legese. Notice that such pagtmay be paid either without the

knowledge of creditor or even against his expregsosition.

b) Payment confirmed

Here even if the creditor did not benefit from freeyment, he may confirm the payment.
Such confirmation has the effect of ratifying ar done without authority (Art. 2192,

Art. 2190). However; the creditor cannot be willitggconfirm unless he benefited from
the payment. When confirmation is because of lieseth confirmation does not have
legal importance. The possibility of getting confation without benefit emanates either
from good faith or from fear of prosecution agairesatives who might have received the
payment (sees Art. 1708). For example, a debtal the debt to a daughter of a creditor
who used the money for enjoying herself in big toté father creditor may confirm

such payment.

c) Payment to a person with a valid title

Here the holder of the title is legally entitleddaim payment although he is not the real
creditor. The document gives an apparent righttoholder. The payment made to an
apparent creditor is valid even if the documeninisalidated later on. However; such
payment to an apparent creditor never releaseddhtor if the debtor knows that he is
paying to apparent creditor. The examples of appareditor are;
i.Certificate of heir annulled after payment is mg@et-1996-1998) E.g. Abebe
applied to court and got a certificate of heir. Bbecollected money deposited
by the name of the deceased in a bank (Art. 94 ld&er on a son of deceased
applied and got Abebe’s certificate of heir anmilill€he son does not have any
claim against the bank since the bank paid to agmeholding valid title at the
time of payment.
ii.Document evidencing power of ageney principal might have revoked the

agency power but he may fail to collect the docuniesm the agent and the
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agent may use the document to collect principaisnt E.g. Mennen was
authorized to collect the salary of Shenkute, tor foiend. But due to dispute
between them Shenkute informed Mennen that he ezl/dler authority and
also got such revocation registered with governnaarthority but failed to
collect the document from Mennen. Mennen then ctdt Shenkute’s salary.
Payment made to Mennen validly releases Shenketefdoyer.

iii. Holder of Negotiable Instruments (Art. 716 Art. @Xomm. codeA debtor who
paid to a holder of negotiable instrument in acaac# of the rules of transfer
of negotiable instrument is released from his @li@n. E.g. Bilisuma issued a
check to Gebru and thief stolen the check from Gsbpocket and received

payment from Dashen Bank. Bilisuma is releaseduoy payment.

N.B In all of the above case, the debtor should bgowd faith. For example if the real
creditor warns the debtor to forbear from paying debt, the debtor is liable if he pays

against such warning.

Doubt as to the Creditor (Art.1744)

Sometimes two or more persons may independentigndlae payment of a debt. This
mainly arises when the original creditor dies arerdh and creditors are claiming
payment. The debtor is not a court and cannotesstith dispute, hence, he shall refuse
to pay to any of them. If he wanis release himself from obligation, he can depitst
debt in court of law as per Art. 290 — 293 of thal procedure code (Art. 1744 (1). If he
is not willing to deposit his debt, any claimant yn@quire him to deposit in court
(Art.1744 (3). In short when the debtor is unabl&tow the real creditor he shall deposit
the debt in court either by his own initiative oy the request of the claimants. For
example, a bank received a notice that a checktheBmru is void. On the other hand
Emru is claiming payment. In such case the bankilsheefuse to pay Emru and can
deposit the amount in court either by its own atitn or at the request of Emru or a

person who gave notice to it.
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Incidentally these writers believe the Art. 1744 2s no better role than exemplifying
Art. 1743 (2)

3.3.3 What to Perform (Art. 1745 — 1751)

What to pay (perform) answers the question relatiniglentify, quality or quality of the
thing to be delivered. To properly answer such tioeswe will classify things into
definite thing, fungible things and money debtgidentally, Art.1745-1751 do not seem
to apply to obligation “to do” or “not to do”.

Definite Thing (Art. 1745 — 1746)

The debtor shall deliver the thing agreed (Art. 3)/4'he creditor may however, accept
things of different identity if he wants. If theeclitor accepts the new thing offered to
him by the debtor, it means that they agreed tg warmodify contract. Such variation
may need to be made in a special form (Art. 172B¢mwnecessary. So rather than the
quality of the alternative thing delivered whatingportant is the consent of the parties.
Nobody is bound by what he did not consent to hentdo

E.gs1 Abel agreed to sell Adaa teff to Gebru. But sindelAis unable to get Adaa teff he
supplied Menjar teff of the same quality. Gebru cefnse the delivery.

E.g. Alemu ordered a goldsmith to prepare bracelet f@inkarat gold but the gold
smith prepared the bracelet from diamond, Alemurefuse such bracelet.

E.gs Abebe bought ox Z from B but since ox Z died befdelivery, B offered to deliver
ox Y but Abebe may refuse such delivery.

N.B Definite thing is a thing that can easily be idiged from similar things of the same
species. In short definite thing has its own pegutientity. Animals and immovable are

most prominent examples of definite things. If m¢hs definite thing, we can not find its
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replicate in the world. However, for contract laefiditeness of a thing simply indicates
that a thing which is a subject of sale is indidatethe contract in its own specific name.
For example if the sale is white teff the thingdefinite in relative to the generic term
teff. However; when we come to groups white tedkit is indefinite thing since white

teff is of different variety.

The creditor has also a right to refuse part paymeda has also a right to claim part
payment and bring court action for the remaining pa give grace period for such part
payment (Art 1746).

Fungible Goods (Art. 1747-1748)

Fungible goods are goods that are indicated icdméract by using generic terms such as
pasta, teff, wheat, barely. In such case sincehimg is not expressly indicated in the
contract, the contract is interpreted in favorethaf debtor (Art. 1738 (1) and the debtor
can freely determine its quality (Art. 1747). Howevthe quality should not be less than
the average (Art.1747 (2). For example, if a sedlgreed to sell five hundred quintals of
teff. He can deliver teff of average quality. Deliy of insufficient quantity or quality
(when the quality was already agreed up on) doesexessarily lead to the cancellation
of the contract unless it is declared to be fund#aidoreach of contract (Art. 1748 (1)
cum. 1785 (2). Incidentally, the phrase “... essétd him...” under Art.1748 (1) should
be given equivalent meaning with the phrase “ndamental provisions of the contract.”
under Art.1785 (2). Moreover; even if the quantityuality is not essential or
fundamental to the creditor, the contract may mtevunilateral cancellation if such

quality or quantity is violated (Art. 1786 cum. BrdL).

Money Debts (Art. 1749-1751)

If the debt is money debt, payment should be madecal currency of place of payment
(Art. 1749 (1). For example, if the place of payiisnn USA, payment should be made

in US Dollar for two reasons. Firstly, the debtoay not be able to get the foreign
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currency in the place of performance. For exampieEthiopia only importers are
allowed to purchase foreign currency in the marketcondly, it may be illegal to carry
foreign currency for more than a certain time linkior example, in Ethiopia any person

who carries a foreign currency for more than fertgight hours is criminally liable.

If payment is in a local currency, the issue th@nhes to our mind is the exchange rate.
For example, if contract provides that the debtyspbirr 200,000 on April 29 in USA,
the birr should be converted into Dollar. The gioestis “how much dollar is birr
200,000". This is determined on the basis of exgkearate on the day of payment (Art
1750). But the law never answers the place thet i used as a reference to determine
the rate. For example the exchange rate of bidoltar may differ in USA and Ethiopia
on the same days. In USA one dollar on April 29 rbaybirr ten but in Ethiopia one
Dollar may be birr thirteen. So if the debtor claithat the exchange rate should be
determined on the basis of the exchange rate irofth the amount of dollar that he
pays is less than the amount of dollar he paysSifntarket is used as reference. If we see
the above example, if the reference is US marlettbtor pays 20,000 dollar but if the
reference is Ethiopian market the debtor pays 1B&3%4dollar. Although the law is
silent on this point, the writers believe that fhace where the currency indicated on the
contract serves as medium of exchanges should ken tas a reference market to
determine the exchange rate. For example, in tbeeabase, Ethiopia exchanges market

should be a reference market.

Another issue that is not solved is unavailabitifyexchange market. For example, what
if the currency indicated on a contract is Birr grldce of payment is Peru and Peru’s
currency is not available in Ethiopian foreign eacbe market and Ethiopian birr is not
available in Peru’s foreign exchange market. Inhscase, the solution is to convert the
birr into Dollar in Ethiopia and convert that Dallanto Peru’s currency in Peru’s

exchange market. For example, if the debt is W01 000 and to be paid in Peru. We
first convert the birr into dollar in Ethiopian nkat, and say one million birr is hundred
thousand dollar in Ethiopia’s exchange market aedwill convert such 100,000 dollar

into Peru’s currency in Peru’s foreign exchangekatar
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Notice that parties may agree that payment shall be nmadetual currency indicated on
the contract (Art.1750).

Incidental to money debt are inflation of curreraoyd interest rate. Parties may avoid
inflation by determining the amount of money debtaference to the price of a specified
good. For example, a person who lends birr 200,@00be repaid after ten years may say
that the amount to be repaid shall be able to Sfuyons of first quality Addaa teff. Art
1749 (2) is not a law since it imposes obligationno party; it is simply reminding the
parties the possible option of avoiding or reducihg consequence of inflation. The
draftsman tried to give justification for the inslan of such provision in the code (David
p.45). He included such provision in order to avaidloubt as to the legality of such
provision (ibid). However; such justification mag bontradictory to freedom of contract
(Art. 1711 cum. 1731(2)). The parties can freeliedmine content of contract as far as it

is not contrary to mandatory provisions of the law.

3.3.4 Appropriation of payment (Art. 1752-1754)

Appropriation of payment is important when the delgays only part of his obligation.
Such payment has some effect on the rights of ditorein relation to the remaining
obligation. For example, in case of cost, integesd principal debt, the appropriation of
payment matters when the debtor pay interest orptimeipal but does not pay such
interest on cost and interests. In case of two arenprincipal obligations also some of
these obligations may impose more burdensome aialigalherefore, appropriation of

payment is very important.

Principal Debts and its accessories (Art 1352

If a person is unable to pay the whole debt (ppakiinterest and cost) at one time, the
part payment made by the debtor shall be appreprittstly to the cost; secondly to the
interest; and finally to the principal (Art. 175For example, Belaynesh borrowed birr

100,000 in 2000 at a rate of 9% per annum and wabtto be paid after five years. But
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Belaynesh failed to pay the debt, and the crediitought court action and incurred cost
of birr 10,000. So the principal debt is 100,00@erest, 72,000 and cost 10,000. Assume
Belaynesh made a payment of 30,000; the apportiohisdirst to the cost so the cost is
extinguished and the remaining 20,000 is apportiotte the interest. So the debt of
Belaynesh is principal 100,000 and interest 52,00he effect is that the interest

continues to count on the total 100,000 birr.

Multiple principal Debts (Art. 1753-1754)

In case of multiple debts, choice is given to tlagtips and only if they fail to exercise
their right of choice that the legislator choodes debt to be paid first and the debt that

follows.

Choice by the parties (Art.17p8nless the parties agree that choice should loke rhgt
the creditor, the law presumes that the right twosle is for the debtor (Art 1753 (1). This
is in accordance with the principle of interpretatiin favor of the debtor. The debtor
may indicate his choice by opposing an appropmatitade by creditor on receipt of
payment (Art. 1753(2). However, if the debtor hadetl to indicate his choice to the
creditor and has not opposed the appropriationtamrion the receipt, the debtor is
presumed to have given this chance to the cre@mwthe choice of the creditor binds the
debtor (Art. 1753) (2). For example, Abebe borrdveér 500,000, he also bought a car
for birr 300,000 from the same creditor. Then Abetede a payment of 300,000 and
indicated that he was paying the loan. In the sease if Abebe made payment without
indicating the debt and the creditor gave a rectaptpayment of sale, Abebe can
immediately object the appropriation and indicasedwn preference. The debtor should
object as soon as he receives the receipt. Objergtioot enough, he should indicate his
preference, and otherwise the creditor could aititinue to choose among the remaining
debts.

Choice by the law (Art. 1754Vhen both the debtor and creditor fail to indictdtie

appropriation the law presumes the following appedjon.

Page | 110



Debts already due.Appropriation is to the debt which is most advgetaus to the
debtor (Art.1754 (2). For example the loan of 500,0vhich imposes 12% interest rate
and which was due on Jan 2, 2008 and sale prid®utitpenalty any payment made by
the debtor shall be appropriated to the loan. éds®Art. 1754(3).)

Debts due vs. future debts- Appropriation shall be made to the debt whistaliready
due (Art. 1754(1).

Future debts Vs future debts - appropriation is to the debt which becomes eardier
(Art.1754 (1)

Future debts having the same due datdo the debt which first appropriation benefits
the debtor most (Art. 1754(2) but if the advantagee equal payment shall be
appropriated proportionally (Art. 1754(3).

3.3.5. Place of Performance

Place of performance has an implication on cogtayiment, currency for money debts
and territorial jurisdiction of court (Girma, 200@,124).Therefore determining place of

performance has a multifaceted consequences.

The civil code provides three alternatives; agnglede, residence of the debtor and place
where the thing situates. Here we can notice thatlaw tries to determine place of
performance by giving much emphasis to the intentibthe parties. The law encourages
the parties to determine place of performanceeir ttontract. Contractually agreed place
should include places that can be determined l®&yeate to usage; equity and good faith
(see Art.1713). But if they fail to mention plackperformance the law then resorts to
search the possible intention of the parties (ietplagreement of the parties). By so
doing it reached at the conclusion that in caselesinite thing the parties should be
presumed to have agreed to perform the contrattteaplace where such definite thing

situate at the time of conclusion of contract.(tiofeconclusion of contract is to be
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determined by reference to Art. 1692). We have atice here that there may be
difference between place of conclusion of contautl place where the definite thing
situate at the time of conclusion of contract. Mwer, the place where a thing situate at
the time of conclusion of contract and at the tofigerformance of a contract may be
different i.e. the thing might have been shiftednirthe place where it was at time of
formation of contract. Although it is presumed tpatties had knowledge as to the where
about of the definite thing at the time of conatusiof contract concerning such thing
(since most probably the creditor/debtor does goé@with out seeing the thing and the
place where he saw the thing and the place whaitudte at the time of conclusion of a
contract, most of the time, overlaps) lack of sueiowledge never affect place of

performance.

The last resort of the law is to rule of interptieta in favor of the debtor. Such
interpretation leads to the residence of the deBpiso doing the law exempts the debtor
from transportation cost, inconveniences and waste/orking hours. So delivery of
fungible things should be made at the residend¢beotiebtor (Art.1755 (2).

However; the debtor may have more than one resadéAd 177(2). In such case the
place of performance is the principal residencetarddjectivenormal which is used by
Art. .1755 (2) to qualify the noun residence shob&le the same meaning with the

adjectiveprincipal which is used by Art.177(2) to qualify the sanoeim.

Generally Ethiopian civil code advises the parte®xercise their freedom of contract
and determine place of performance. But if they taido so the law imports the old

maxim, debt is not portable but fetchable i.e.¢heditor has to go to either to the place
where the definite thing situate or to the resi@eatthe debtor. The claimant has to his

claim and his claim never come to him.

Page | 112



Exercise

Determine place of performance in the followingesas

Case 1Abele and Mesnesh Law School P.L.C entered intaggeement that Abele gives
lectures six hours per week to students of the k&siaw School P.L.C. The lecture
was to be given for sixteen consecutive weeks. Tdggged that Abele receives birr 40,
0000 at the end of the lecture period. They furdggeed that the lecture should be given
on weekends. The normal residence of Abele is Heavand Mesnesh Law School

P.L.C. has a campus only in Shashemene , a towrd 85 km north of Hawassa.

Case 20bang is a resident of Bishoftu town which is foutv km south east of Addis

Ababa. Once while Obang was visiting his fiancé@dldis Ababa he got Bokasa, who is
a good mechanical engineer. Obang told to Bokaaiahis car was seriously damaged
and parked in Adama and he had been looking fargineer. Bokasa offered to repair
the car for birr 10,000 provided spare parts experare covered by Obang. Obang
happily accepted the offer. However, they did radk tabout place of performance.

Bokasa has garage business in Addis Ababa only.

Case 3Dr. Hunegnaw and W/ro Tamyelesh entered into M#diontract on January 23,
2008 at Dr. Hunegnaw’s residential house locateSeindafa town 25 northeast of Addis
Ababa. Dr. Hunegnaw agreed to do his best to cure amyelsh from gastritis. The
lady agreed to pay birr 15,000 including lodgingl &@eding expenses. But they did not
raise any thing about place of treatment. Altholyh Hunegnaw occasionally gives
medical treatment at his home residence (Sendafa)usually and normally treats
patients in his clinic found in Addis Ababa. W/raryelesh is the resident of Sendafa
and she is expecting Dr. Hunegnaw to treat heeimd&fa whereas he is urging her to go
to his clinic so that he can properly carry outdtiigation.

Case 4see G. Krzeczunowicz,1983,p.104) Yirgashewa bopgiperty insurance against
fire for his villa found in Debrebirhan town (abol®80 km north of Addis Ababa) from
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Ethiopian Insurance Company. Such insurance cdnivas concluded in Addis Ababa
on April 12, 2008. The guaranteed amount was 50,800 and the premium was birr
250. The contract was to enter into effect starfiragm the date of payment of the
premium and remain effective until April 12, 2008rgashewa agreed to pay premium
on April 25, 2008. The contract, however, does mention place of payment of the

premium.

Yirgashewa has been domiciled in Debrebirhan sk and he has had no residence
in Addis. Ethiopian Insurance Company has had rendir in Debrebirhan. When
Yirgashewa called the manager of Ethiopian Insweabompany to receive payment of
the premium in Debrebirhan the manager warned linmake payment in Addis.
Yirgashewa refused to pay in Addis and the managete two consecutive letters to his
address on April 30 and June 2, 2008, the lastsuspending the insurance contract.
Although Yirgashewa received both letters he hanhesisting that Ethiopian Insurance
Company should receive payment in Debrebirhan. &\ihié controversy was going on,

Yirgashewa’'s house was consumed by fire on Jun2Q(s.

3.3.6. Time of Performance

Time of performance is very important to determiransfer of risk (in case of contract
that transfer ownership such as sales and donséier\rt.1758), cost of maintenance and
preservation (see Art.1779-1783) and most impdstatd claim damage for non-
performance. Although time is not the only caugenfan performance, when we think of
non-performance the first thing that comes to ourdnis probably time of performance.
Time of performance greatly affects the benefitiparexpect to derive from the contract.
This is especially true when there is market intglwhich has become the feature of
modern economy. The importance of time also dependthe nature of the contract or
obligation of the parties. Time of performance gaftg reminds us an Amharic saying
which goes as follows; ‘1 am dying this evening lbe harvest is in the coming

summer.’
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Like in place of performance, parties are adviseddtermine time of performance. So
performance should be made at agreed time (Art.{Xb@1lowever the law still plays the
gap filling role. As indicated under Art. 1695(hetlaw remedies the deficiency of the
agreement of the parties. Therefore; where thene isontractually agreed time, contract
should be performed when either the debtor Art.178p or the creditor demand
performance (Art.1756 (3). This means, once thetraoh is concluded, time of
performance can be determined either by the deintoreditor. If both of them determine
date of performance the earliest date is performatate. The debtor demands earliest
performance either to avoid cost of maintenancepadervation or to transfer risk or to
relieve him self from psychological burden of debdrliest performance can also have its
own advantages and disadvantages to the credisandicated under Art. 1756(2) by the
phraseforthwith the creditor must take delivery just at the timeidhénformed to take

delivery. Otherwise the debtor may exercise histrigjmder Art. 1779.

Notice that Art.1756 (3) does not contain the pafagthwith (see Tilahun, 1989, p.99).
Instead it contains the phraseheneverwhich is retranslated aas soon asby G.
Krzeczunowicz (G. Krzeczunowicz 1983, p.104). Thisans the idea intended to be
conveyed by Art. 1756(2) is different from thatAuit 1756(3). Therefore; although the
creditor may be required to receive payment jush@tmoment the debtor wants to make
payment, the creditor is expected to give reasentile to the debtor. A creditor never
invoke non-performance without giving default neti€Art.1772) and in his default
notice he may fix a reasonable period that enahleslebtor to carry out his obligation
(Art.1774). If he has not fixed time in his defaalitice or the time is unreasonable he

may resort to the remedy provided under Art.1785.

In conclusion, time of performance is determindteziby contract or unilaterally by any
party to the contract and the mere failure to iatidime of performance never makes the
contract incomplete. However in the following focaises the debtor may unilaterally
postpone time of performance indefinitely (Art.1750um.1759, see also G.

Krzeczunowicz 1983, p.108-9). This is to reduce tis& of non-performance by the
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opposite party. As a result Art. 1757 and 1759 @sigkly relate to bilateral contracts
(see also Girma 2002, p130).

1. Simultaneous Performance

It is the corollary of unilateral declaration o of performance. By exercising their
right both side of the parties may determine tinfeperformance and that time of

performance may be coincided thereby implying siemdous performance. Even in
cases when time of performance for one side obbtigation has been fixed by contract
time of performance for the other side of the dddiign fixed unilaterally may coincide

with contractually fixed time. For example, assuAiiehet and Yitayal entered into a
contract of hiring whereby Abrehet agreed to gigenbiner and harvester to Yitayal for
two months and Yitayal agreed to pay a lump sutimf5000. Further assume that time
of delivery of the combiner and harvester and toh@ayment of the rent has not been
indicated in the contract. Yitayal may demand thkvery of the combiner and harvester
and Abrehet has to deliver soon. But Abrehet hag #ide right to claim payment of the
rent at the time Yitayal claims delivery. So codemce of time of payment is created
leading to simultaneous performance. If time ofivdgl of the combiner and the

harvester was contractually agreed to be AugusABdehet may unilaterally decide that
payment the rent should also be made on AugustwbMch leads to simultaneous

performance.

However, if time of performance of both sides ok tbbligation is contractually

determined, there is no concept of simultaneou®prance; both sides of the obligation
should be performed on the date fixed by the conhtra (Art.1757 (1). For
example, in the above case if the date of delivef'ythe combiner and harvester
contractually fixed to be May 23 and date of paymagreed to be two months after
delivery there is no concept of simultaneous pertorce.
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2. Anticipatory Breach of Contract

It is when the debtor informs the creditor befdre tebt is due that he (debtor) will not
perform his obligation (Art.1757 (2). Such infornoet may be implied from conduct of
the debtor or from express statements addresdée weditor (G. Krzeczunowicz, 1983,
p.106). For example, if A and B entered into cangton contract whereby A agreed to
construct B’'s G +3 residential house in Awassa Bnagreed to pay 25% of the total
construction price one month before the conswucttarts. They agreed that the
construction had to start on August 12, 2008. A wdrig construction project in Mizan
on July 12, 2008 and went there to start the whst takes a minimum of four years.
Here A, by his conduct shown his intention not tartsconstruction of B’s residential
house. So B is entitled not to make any advancenpat, In short if there is a reasonable
suspicion that one party may not honor his futurkgation the other party is not bound
to carry out his obligation. Anticipatory breachden Art 1757(2) is invoked when time
of performance of both sides of the obligation &lasady determined by contract and the
party claiming anticipatory is duty bound to penfohis obligation earlier than the party
who has intended to breach the contract. For exaimpihe above construction contract
case if B was not obliged to pay advance and itdéite A had to start the construction of
the residential house was not determined Art 175d¢2s not apply. In short anticipatory
breach Under Art.1757 (2) is a justification tous$ performance whereas under
Art.1789 it is used as a justification to cancet #tontract. However; under Art.1788
anticipatory breach exist only where there is egpigeclaration by the breaching party or
in case of implied anticipatory breach the partiemaing to cancel the contract gives
default notice. In short, under Art. 1788 conductesl not unequivocally indicate

anticipatory breach.

However, the party has an option to claim perforoeaby providing sufficient security
that he will perform his obligation (Art.1759).

Page | 117



3. Insolvency

When a person is declared bankrupt, all his futietets mature on the day he is declared
bankrupt (Art.1868). So, he has to pay all his fetdebts on the date he is declared
bankrupt. Any payment after that day may be eqamalo non performance or breach of
contract. So a person declared bankrupt loses ibef&ime that he obtained by contract
and cannot claim performance unless he himselasdy to perform his obligation (Art.
1757(2).

Notice that under both Art.1757 (2) and Art. 188 type of bankruptcy should be legal
bankruptcy. Factual bankruptcy never entitle theepparty to refuse performance unless
it amounts to anticipatory breach or the securiesdamaged by the act of the debtor or

act of God, provided there is no insurance for dash.

4. Breach

Although breach of contract is discussed under telndpur , a party who violated his
own contractual obligation does not have morallegdl basis to complain for breach of
contract since the other party can have a coutdéncor set-off(Art.1757(1). Note that
for the purpose of Art. 1757(1) breach of contriaciudes refusal to give receipt (G.
Krzeczunowicz 1983, p.109)

3.3.7. Transfer of Risk

Transfer of risk is what logically comes to our nhirafter we discuss time of
performance. Transfer of risk is dependent on torhperformance. So it is logical that
Art. 1758 comes immediately after Art.1757 (howevant.1759) should have been sub-
article 3 of Art.1757.).(See G. Krzeczunowicz 1983,06 foot note 9.); however transfer
of risk is an issue only in contracts that involkensfer of ownership. It is not a common

characteristic of all contracts. The relevant lavdiscuss transfer of risk is law of sales.
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3.3.8 Cost of Payment (Art.1760)

Art.1760 applies when the court is unable to aaged party that should bear the cost of
payment by reference to their contract or custoguitg and good faith as indicated

under Art 1713.According to G. Krzeczunowicz;

Costs of payment are e.g. those of counting, measuneighing, packing etc. and not
those of forwarding, unless a payment place otten that of Art.1755 (2-3) is agreed (a
frequent case).Cost of payment (also) comprisesetbbthe receipt that is in practice the
amount of any stamp duty on it, to be reimbursedh®y debtor. If the payment due
consists in a formal conveyance e.g. of a housel¢or bears the cost of the deed and
its registration. (G.Krzeczunowicz, 1983, p.109)

3.3.9 Debtor’ Right to Receipt (Art.1761-1762)

Whenever required, the debtor has a duty to prbeaeé lte has properly discharged his
obligation (Art.2001 (2). One means that the debtor use to prove the performance of
the contract is by obtaining written evidence frtma creditor (Art.2002). Moreover; an

agent has duty to account to the principal all espe made by him on behalf of the
principal. Furthermore; government agencies andhbas organizations especially those
working in the financial sector have legal dutyuttdergo internal and external auditing.
Such accounting or auditing is possible only if #gent or the company is able to
provide evidence for expenses it has made. Suittersse is also very important for

calculation of tax obligation. Receipt is, ther&fosuch written evidence given by the
creditor to the debtor. The debtor has a right llanct receipt and a creditor has an

obligation to give receipt.
In addition to claim receipt the debtor has alsoright to claim the cancellation or return

of documents evidencing the obligation, providedchhs fully discharged his obligation
(Art. 1762). If the debt is partly performed sudrtpperformance has to be indicated on
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the document evidencing the obligation. If the dwedalleges that the document is lost

he has to give to the debtor another written docurtiet contains his allegation.

The creditor has a duty to prove that there wasrdract between him and the debtor
(Art.2001 (1). If the contract was in written doceimh he proves by presenting such
written document (2003). If he returns he has namedo prove the obligation. Even if

he uses other alternative means of prove, the debtoshow that he has performed the
obligation by showing that the document evidendimg obligation was returned to him.

Returning document evidencing obligation to thetdebaises the presumption that the
debt has been paid (Art.2020). If partial paymemasvindicated document evidencing
obligation the evidence to be presented by theitoreenables the debtor to prove that he
has partly performed his obligation, including theéent of such part performance. If the
document was destroyed the creditor has less changgroperly claim second payment

(but see Art.2003 which gives the room for witnesgimony.)

Activity

A debtor can claim either receipt or the return afocument evidencing the

1%

obligation but not bothComment the validity or otherwise of this statetmen

3.4 Variations of Contracts

3.4.1 Introduction

Variation is making amendments to the provisiona obntract. Variation makes change
on the object of the contract. Variation of Contrscequivalent to amendment of law.
Variation normally becomes necessary because afafmental changes in circumstance
that the parties or the legislator does not wantoterate. Minor changes are always
expected and may not lead to variation of Contr&cdntract may be varied by the
parties, legislator and judiciary.
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Variation of a contract by parties is a contraselit (Art.1675). So, as far as the
requirements of Art 1678 are fulfilled parties candify their contract at any time for

any reason. Since a contract is a law the legistatoy also vary its contents either by a
law issued prior to the conclusion of such contcby a law that is issued to modify

certain already concluded contracts. The formee @@ be exemplified by Art.1748

which forces the creditor to accept insufficienaqtity or quality. For the later one the
best example the foreclosure law issued in Ethiop098. As per that law any pledged
or mortgaged property can be sold by the pledgaatgagee bank and this law was to
apply on all contracts including on those made teefloe issuance of the law.

Activity
Search for additional provisions of the law thratdify contract.

Imagine circumstances that may necessitate tharnssuof a law to modify the

already existing contract.

The judiciary does not have inherent authority teead a law. However; the legislator
may also expressly delegate its authority to thdicjary. So the judiciary modifies
contract not because it finds out that the prowigibthe contract is unfair but because the
legislator orders it to do so. While delegatingptsver, the legislator should indicate the
limit of the delegation and guidelines to exercm#&ch delegation. Art163-1765 is
intended to make clear to the judiciary that it lo®t have inherent power to modify
contract. Inherent power to modify the contraciobgk to the parties themselves or the
legislator. Art.1766-1770 indicates the limits oflebation and guidelines to exercise
such delegation.

Activity

Can variation of a contract be delegated to tleeative by the legislative?
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3.4.2 Judicial Variation of Contract

As indicated above, court may be delegated to waopntract. The court is normally

delegated such power when fundamental changedarostance affects the object of the
contract (Art.1766-1770). However; court may alsoyva contract where there is undue
influence or lesion that never leads to invalidatid the contract (see G.Krzeczunowicz,

1983, p111). Accordingly; in the following court ynenodify

» contract between persons having Special Relation

Here the phrase special relationship must refeelagions that are recognized by the law
such as spouses, relation by consanguinity anditgffemployer-employee, subordinate,
lawyer-client, doctor-patient and agent princigadstners in Ordinary Partnership. (See
Tilahun, 1989, p. 141). Even it may be argued &rat1766 should in practice be limited
to family relation only since it is only in familselation that parties do not want to think
seriously about the obligation they enter into. Fanmembers normally live by
financially supporting each other particularly iouatries like Ethiopia. In other types of
relation contract is normally entered into by arfesgth there is no possibility of
financially supporting each other: no party caraficially rely on opposite party. So
cases other than family relations should eithel damder defect in consent (undue
influence, lesion) or under special provisions bk tlaw (agency, Art.2219 (2),
intellectual work, Art.2635 e.t.c). In short Art.786 applies when one side of the
obligation become onerous than he foresaw due @aogshin circumstances. There is a
Cassation decision that modified lawyer’s serviee. in Aster Araya vs. Girma Wodajo
case presented to Federal Supreme Court CassatisinoD on Hamle 29, 1997, File No.
17191 the court ruled that although courts do aeeththe power to declare that a contract

is non-binding it can reduce amount of fees to &id.p
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» Contract with public administration

A government has legislative and policy making potikat may enable it to change the
balance of contract in its own favor. Especiallycountries like Ethiopia which follow
developmental state policy, the government hastgreale to manipulate the market. So
had it been for Art. 1767 entering into a contractuld have been a very risky
transaction. So now the government has to eittfeinefrom taking measure that make
the obligation of debtor more onerous or must cdher costs of its measure on the
debtor.

E.gl Aba Dagnew Construction P.L.C. entered intaoastruction contract with

Ethiopian Road Authority to construct 180 km aspiaad for birr 360, 000,000(three
hundred sixty million). At the time the contract svaoncluded asphalt used to be
imported custom duty free but few months after tiyefive percent custom duty taxes

was imposed.

E.g2 Aba Tatek Construction P.L.C. and Addis Ab&ligt Administration entered into a

construction contract in 2006 whereby Aba Tatek<daction P.L.C. agreed to construct
ten thousand condominium houses at a total cobtroflL,000,000,000(one billion).The

construction was planned to be completed until @=td2010. But in 2007 Ethiopian

National Bank changed its Monetary Policy and desdlbirr by 500%. As a result of

such devolution cost of labor and construction matencreased by 600%.

Notice that government includes any state agendl bothe federal and state level
having the authority to make policy or law. Suclvrpolicy or new law should not have
been foreseen at the time of conclusion of contfagel price revision in Ethiopia, for

example, is something expected after every thregtmso
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» Partial Impossibly of Performance

If obligation was partially impossible at the tine# conclusion of a contract, the
appropriate governing provision is Art.1813. Thust. V68 applies if impossibility
occurs after the conclusion of contract and if sinchossibility never leads to breach of
fundamental provisions of the contract as indicatader Art.1785. For example in a
contract of sale of 200 quintals of coffee if huediiof them are damaged the court may
require the buyer to receive the remaining hundred make proportionate payment.
Notice that Art. 1748 is conformity with Art. 176Bikewise the application of Art.1768
should be limited to fungible things so that it slitbnot contradict with Art.1746.

> Time of Performance

Court may also extend time of performance for a imar period of six month

(Art.1770). This extension has to be given whentam does not exclude the court from
giving grace period. Moreover; the court must makee that such extension of time
causes little influence on the creditor and sudluémce is financial compensable. In
other words the court must conclude that cancehadif the contract and giving of grace
period will have equivalent consequence on theitmedrhe court must also make sure
that there is high possibility that the debtor wikrform his obligation with in grace

period.

Notice that the creditor may deny the debtor toefiefrom grace period by unilaterally
canceling the contract. (See Art 1774, 1786, 1787)

The prominent example is land lease contract betvgeeernment and an investor. The

investor has to begin construction within certagmiqpd and complete it within specified
period. Such investor may benefit from Art. 1770.
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CHAPTER FOUR

Non-Performance of Contract & Its Remedies

4.1 Introduction

Under this chapter we will discuss, the meaningnaf-performance and its remedies.
Parties to a contract may provide their own sanstior failure to discharge obligations.
This kind of special terms of contracts will beatdissed in Law of Contract Il. Thus, the
main concern of this chapter is the remedies dvailander the law. If it will thus first
with definition of non-performance and the genemahedies recognized in most legal
systems. Then it will discuss the pre=requisites ifvoking the remedies of non-
performance, particularly the giving of defaultioet Finally, it shall discuss the specific
remedies provided under Ethiopian law of contradier better and an in-depth
understanding, Students are required to read tbear topics in the reference materials

annexed to the teaching material.

4.2 Meaning and General Remedies of Non-Performance

As stated under Article 1731 (1), a contract forraudfully binds the parties as if it were
law, which means that the parties shall performaqlairge) their obligations according to
their contract and the law. The rules under Aricdl&40-1762 regulate how performance
should be made. If performance is made accordinthéocontract and the law, it is

deemed valid and releases a party (the debtor) fiisrabligation.

Thus, non-performance refers to parties failurepéosform contractual obligations in
conformity with the terms of the contract and tae.| It is also called breach of contract.
This failure/breach may be total, where a partgltpffails to honor the terms of contract.
It may also be partial, where a party has perforinsther obligations only partly. It may
also relate to delay in performance. Offering peniance at a place other than the place
agreed up on (place fixed by law) also constituta-performance. Delivering a thing

that does not conform to the contract or deliveranglefective thing also amount to
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breach of contract. Generally any deviation byagypfrom the terms of the contract

amounts to non-performance.

It is clear that breach by one party affects therast of the other party, which usually is
referred to as the “Victim party”. Thus, it is logl to provide a solution/remedy for the
party affected by non-performance. As discusseginisre, one function of contract law
is to enforce contracts. One way of doing thatdadsptovide remedies for non-

performance particularly by sanctioning failuré3therwise parties would be reluctant to
enter in to a contract. It is commented that tHesron non-performance are intended to
avoid the deterrence effect of non- performanceantractants for fear that their contract

may not be performed; or in other words it is ket to secure contractual transactions.

It is important at this junction to note that thertges may stipulate contractual remedies
for breach, for example by incorporating penaltgusles. These kinds of remedies may
be enforced by the law (see articles 1886-1895wé¥er, the law of contract provides

remedies even if there is no contractual provigmithat effect. These are called legal

remedies.

The legal remedies for non-performance protectiriterest of the party that is affected
by non-performance. The interest that is affettgchon-performance of the contract is
the benefit, which could have been gained, had ¢batract been performed.

Accordingly, the remedies are supposed to put ity party in the position he would

have been had the contract been performed. As suchost legal systems, the law of
contract generally recognizes three remedies. Tisé dne is the enforcement of the
contract. This remedy is designed to satisfy tleéimi party by enforcing the terms of the
contract. It may be done either by compelling tebtdr (failing party) to perform his/her

obligations or by authorizing the creditor (victiparty to perform the debtor’s obligation
at the cost and expense of the debtor. The formeusually referred to as forced

performance, while the latter is called substitiygedormance.
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The second remedy available to the creditor is @éatoon of the contract. This may take
place either court judgment (judicial cancellati@m)unilateral act of the victim party.
Unilateral cancellation applies in exceptional girstances. In all other cases, the victim
party may apply to court for declaration of caraiin and it is the court that has the
ultimate power to declare cancellation or not. Hifect of cancellation is to put the
parties the position which would have existed, tredcontract not been made. Thus, the
Victim party can claim back what he has paid oivéeéd. In addition to this, he may

claim compensation.

The third remedy is damages (compensation). Th@nvigarty can claim compensation
for the damage or loss he has incurred as a resolin-performance. This remedy may

be claimed in addition to either of the above rei@&dr independently.

In applying any of or a combination of these reraedbne should take in to account not
only the interest of the creditor (victim party)thalso that of the debtor (failing party),
for example the debtor can not be required to pagssive compensation, or his liberty

be deprived.

In addition, the law generally requires the partfeced non-performance to fulfill

certain criteria before resorting to the remedidsnon-performance. The crucial
prerequisite is that the victim party shall givéaddt notice to the debtor, demanding the
later to perform his/her obligations within a reaable time. The purpose is to obtain
voluntary performance before going top courts. QGdurse, there are certain

circumstances, where the giving of default notsceat necessary.
With this general background, we will discuss temedies provided under the general

provisions of Ethiopian contract law as well as fire-requisites for invoking these
remedies.
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4.3 General remedies of non-performance under Ethman law

The general provisions of Ethiopian law contracdognize three types of remedies of
non-performance. These are stipulated under tweasitles of Article 1771 as the

effects of non-performance. It reads as follows

(1) Where party dose not carry out his obligations unttee contract the
other party may, according to the circumstance lé tase, require
enforcement of the contract or the cancellationtlod contract or in
certain cases may himself cancel the contract.

(2) He may in addition require that the damage caused him by
nonperformance be made good

Accordingly, the remedies of non-performance anetlfé enforcement of the contract,
(2) Cancellation, and (3) Compensation /damages. pAsvided under the above
provision, they are alternative remedies. So, tloéinv party may choose any of the
remedies based on the circumstances. However, wieeread this provision together
with article 1790, we understand that the thirdedy) i.e., compensation, can be claimed
as independent remedy or additional remedy. Thumnages may be claimed
independently (for example where performance iay#l) or in addition to enforcement
or cancellation. One crucial question is under wir@umstances each of these remedies
would be appropriate. Before addressing these sssues important to discuss the pre-

requisites for invoking these remedies.

4.3.1 The pre-requisites for invoking the remediesf non-performance

As indicated earlier, before resorting to the reimedf non-performance, the victim
party shall put the other party in default by giyihim a notice. Following, we will

discuss the application of this pre-requisite uriekiopian law as covered under articles
1772-1775.
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Article 1772 provides the general rule that thargjvwof default notice is a pre-condition
for invoking the remedies of non-performance. éds

A party may only invoke non-performance of the caat by the other party after
having placed the other party in default by reqgrhim by notice to carry out
obligations under the contract.

As put by some commentators, this provision is-egfflanatory. It clearly states that the
giving of default notice is a necessary conditiam invoking the remedies of non-
performance. Default notice is demanding the detatqerform his/her obligation within

a certain time limit. It has a number of functiansluding that of reminding the debtor
and reducing litigation. Though contested, it mégodead to the consequences stated
under Article 1758, i.e., transfer of risk. Howewsntested its functions may be, the
giving of default notice is, as a matter of ruleyexessary pre-condition for invoking the

remedies of non-performance stated under artictfd 17

A very important questions in this respect are whleould default notice be given and in
what manner. Another question how much time sheh#dvictim give to the debtor to
perform his obligations. These issues are addrasseel Articles 1773 & 1774.
Art. 1773. — Form and time of notice
(1) Notice shall be by written demand or by any othetr denoting the creditor's
intention to obtain performance of the contract.

(2) Notice may not be given unless the obligatiorues. d
There is no formal requirement for default noticeité€may be given in any form: in
writing, orally or clear conduct. What is cruciak ian unambiguous, clear

communication/expression of the creditor’s intemtio obtain performance of contract.

Regarding time, sub article 2 says default notmenot be given before the due date of

the obligation. Normally, the creditor can demardf@rmance only if the obligation is
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due and it is logical to say that default noticen &g given only in respect of such
obligations.

Article 1774 stipulates that the creditor shalldiyeriod of time with in which he accepts
performance, or after the expiry of which he wibk mccept performance. And this period
of time must be reasonable to allow the debtoidohdirge his obligations. The Provision
reads as:
(1) The creditor may in the notice fix a period of tiafeer the expiry of which he
will not accept performance of the contract.
(2) Such period shall be reasonable having regard #ortature and circumstances

of the case

One question that arises in this respect is Whé#teascriteria to determine whether the

time fixed in the default notice is reasonable ot?nSuch reasonableness shall be
determined taking into account the nature and npistance of the case. Such

circumstance, in the case obligation of delivergyninclude whether the thing to be

delivered is in the hands of the debtor or whethés to be manufactured in the future

and the time needed for its manufacture.

Exceptions to the rule

As a rule, the law requires the creditor to givéadk notice to the debtor according to
the rules of 1772-1774 in order to invoke the releedf non- performance. However,
there are exceptional circumstances where thetorezfin resort to the remedies with out
giving default notice to his debtor. These circuanses are provided under Article 1775.
The caption of article 1775 stated as “ notice whmmecessary” suggests that the

remedies can be applied with out default noticetick 1775 reads as follows;

Notice need not be given where:
(a) the obligation is to refrain from certain acts; or
(b) the debtor assumed to perform an obligation whiwh ¢ontract allows to be

performed only within a fixed period of time andlsyperiod has expired; or
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(c) the debtor has declared in writing that he would perform his obligation;
or
(d) it is agreed in the contract that notice shall ro# required and the debtor

shall be in default upon the expiry of the timedix

These provisions provide four cases where the toredhvokes the remedies of non-

performance with out giving default notice.

The firs case indicated in sub (a) is where thégabbn of the debtor is an obligation not
to do, i.e., negative obligation. In this case oca-performance results from the debtor’s
doing of the prohibited act. Since, the non-perfance cannot be reversed /rectified by
notice, the giving of default notice serves no pggm and thus becomes

useless/unnecessary.

The second case indicated in sub (b) is when igation of the debtor is such that it
may be performed only within a fixed time and thebir fails to perform with in such
time. Here the nature of the debtor obligation degermining factor. It may be inferred
from the contract that any performance after thairgxhe time fixed is useless for the
creditor. The time may be the most essential eléroéthe contract, i.e., creditor has
entered in to the contract expecting performandd wi the time fixed. Assume, you
have ordered cakes and drinks for the celebratfoyoor birthday, and the debtor has
promised that he /she will deliver them on time tloe celebration. Here time is crucial.
The contract does not allow late performance. Thfudhe debtor fails to perform his
obligation within the time fixed, the creditor needt give default notice simply because
performance is no more necessary. The creditor magke the remedies of non-

performance with out giving default notice.

The third case indicated in sub (c) is when thetatebommunicates his refusal to
perform in writing. This is sometimes referred ®amticipatory breach of contract. It is
important to distinguish between refusal commumdatn writing and others. The

debtor’s oral refusal to perform does not relielie treditor of his obligations to give
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default notice. It is only when the refusal is coomcated in writing that the creditor be

relieved of the pre-requisite of default notice. aWHo you think is the reason?

The last case indicated in sub (d) when the pah&as in their contract excluded the
giving of default notice. This is a recognition antplementation of freedom of contract;
the parties are free to disregard/exclude the piaws of article 1772, thus a non-
performing party is in default as of the expirytié time fixed for performance with out
need for the creditor to give a default notice. §hthe creditor may invoke the remedies

of non-performance immediately.

To conclude, a party affected by non-performanedl giut the debtor in default before
he invokes the remedies of non-performance (17Xt in the four circumstances
stated under article 1775. In the following seciove will discuss the remedies of non-
performance outlined above. To remind you, thesgeties are (1) enforcement of the
contract, (2) cancellation of the contract, andd@nages/compensation. These remedies
are applied considering different circumstancebe Gircumstances, which determine the
application of these remedies, have been providetthe preceding provisions starting
1776-1805.

4.3.2 Enforcement of Contract

The enforcement of contract is sometimes refermegenerally as literal performance or
specific performance. Enforcement takes place titocourt order. Its purpose is to
allow the creditor the benefit he expects from gemiance of the contract. It may take
place either through Forced performance or substitperformance. We shall discuss
them separately.

Forced performance

The word ‘forced performance’ implies the compg]liaf the debtor to discharge his

obligation. It refers to performance directly impdson the debtor through the execution
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process. Thus, it take place through court ordéggment. However, it is important to
note that the court may not order forced perforreamerely because the creditor has
requested. The court has the power to order fopegtbrmance or decline considering
the requirements set by the law. Article 1776 piesithe conditions for ordering forced
performance or otherwise. It reads as follows;
Specific performance of a contract shall not beeoedl unless it is of special
interest to  the party requiring it and the cordtacan be enforced without

affecting the personal liberty of the debtor.

Pursuant to this provision the requirements forapplication of forced performance are
(1) the creditor’s special interest, and (2) thesprvation of the debtor’s personal liberty.

These requirements are cumulative not alternative.

The first thing that the court shall determine tsether performance is ‘of special interest
to the creditor’. The presence of special intecast be inferred form the importance of
the obligation required to be discharged towardsdteditor and its possibility of being

discharged otherwise. If forced performance haspeeial advantage to the creditor, then

the court may not order it.

Then, the court shall consider whether forcedquarnce affects the personal liberty of
the debtor. As discussed elsewhere contracts awdféct the proprietary interest of
parties not their liberty. A person cannot be degtiof his liberty for failure to discharge
contractual obligations. Thus, if forced performaraffects the personal liberty of the

debtor, the court shall not order it.

The two conditions must be fulfilled for the cototorder forced performance. Here are
some examples. Assume, a monopolistic entity whigbplies vital goods (e.g water or
electricity) or services (eg postal or telecommatian) to a customer cuts of its supplies.
In this case the goods or services are so essantilthe customer cannot get them from
other sources. Thus, it may be said forced perfoomas of special interest to the

creditor, i.e., customer. At the same time, order éntity to provide these goods or
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services cannot deprive the entities liberty (dg physical persons enjoy liberty). So, in
this case the court may order forced performangeother example: an artist who has
agreed to present his songs on a certain occasi@onsideration of payment fail to
discharge at the agreed time. It may arguably dhie,contract is entered in to in
consideration of his talents and that his perforceanf the obligation is of special interest
to the creditor. However, to order the artist tagsiwith out his will amounts to
deprivation of his liberty. Thus, in such casescdéd performance cannot be ordered
even if it is of special interest to the creditor

Substituted Performance

In addition to forced performance, the law providabstituted performance as a remedy
for non-performance under articles 1777 and 17t®sftuted performance is made at

the expense and cost of the debtor.

Art. 1777. —Obligation to do or not to do.
(1) The creditor may be authorized to do or to causedalone at the debtor’s
expense the acts which the debtor assumed to do.
(2) The creditor may be authorized to destroy or toseato be destroyed at the
debtor's expense the things done in violation & debtor’'s obligation to

refrain from doing such things.

Pursuant to sub-article 1 the court may, upon twediapplication, authorize the creditor
to do or to employ third person to do what the delbias failed to do at the cost and
expense of the debtor. Pursuant to sub-articleZtéditor may be authorized to destroy
or to employ third person to destroy the thingselby the debtor in violation of his
obligation not to do such things. The cost and egpeof such destruction shall be borne
by the debtor. Court authorization is, howeverjspdnsable for substituted performance.
With out such authorization, the creditor can remover the costs and expenses from the
debtor. Articles 2330 and 2333 on law of salesimathe same line with concepts under
Arts.1776 and 1777(1). Under Art. 2330, the buyaymot demand forced performance

in conditions where purchase in replacement isiplesfor the buyer. The same is true
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for the seller when the buyer refuses to take dgjivand pay the price. Here, the seller
may not demand forced performance in circumstamcéising in respect of which a

compensatory sale is imposed by custom.

Sub article (2) of this provision confirms subdttyperformance of obligation not to do.
The creditor can destroy or get destroy the thimgsle in violation of the obligation to

refrain from doing such things with court authotiaas at the debtors expense.

If for instance, Ato Belay fails to dig a well, tldebtor can have dug the well by any one

at Ato Belay's expense up on court authorization.

If Ato Belay's obligation was to refrain from enegf a building and fail to do so by
erecting a building, the creditor can have theding destroyed or destroy himself. Such

act shall be made upon court authorization at Xiperse of the debtor.

Article 1778 also deals with substituted performeant respect of obligation to deliver
fungible things. It reads:
Where fungible things are due, the creditor maybihorized by the court to buy

at the debtor’s expense the things which the dedgsumed to deliver.

Where the fungible things are due the debtor mas Isabstituted performance be made
up on court authorization to buy the thing at thbtdrs expense.

If Mr. A fail to perform his obligation of delivemg 500 quintal of sugar in due time, the
creditor may buy the agreed amount of sugar froenntfarket upon court authorization.
The increased cost due to non-performance of thedontract of the sugar would then

be covered by the debtor if any.

The provisions of Articles 1779-83 also are aspettsubstituted performance but they
apply in different circumsatances; when the delidoready to perform but unable to

discharge his obligation either because the cred#fuse to accept performance or the
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creditor is unknown or uncertain or where delivegnnot be made for any reason
personal to the creditor. In all these situatidhe, debtor has no fault; ready to perform
but prevented from performing. Thus, the law alldws to discharge his obligations by
depositing the thing or money at such place asuaostd by the court. This will relieve

the debtor from his obligations. However, the dépsizall be made upon court order and

the debtor shall obtain a court confirmation athvalidity of the deposit.

4.3.3 Cancellation

Cancellation is another remedy for non-performar€ancellation brings an already

existing contract to an end. What is the diffeeebhetween invalidation and cancellation?

Cancellation may take two forms-judicial or unitale Normally cancellation results
from court order. However, there are exceptionaldurnstances where the party affected
by non-performance may unilaterally declare caatielh with out the need to go to

court.

A) Judicial Cancellation
As a rule, cancellation of a contract can take goldarough court action. The party who
claims cancellation as a remedy of non-performaiadl bring an action to that effect.
Articles1784 and 1785 deal with the conditions unaéich a court may order the
cancellation of the contract. Article 1784 reads:
A party may move the court to cancel the contraotrne the other party has not
or not fully and adequately performed his obligagowithin the agreed period of

time.

A party affected by non-performance may apply tooart requesting it to order the
cancellation of the contract. However, it is impoittto note that a party has applied for
cancellation does not necessarily mean that thet @all order cancellation. The court
may order the cancellation of the contract or ritdraner the parties and considering the

circumstances of each case particularly in lighthe conditions stated under Article
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1785. This in short means that not all non-perforces will lead to cancellation. Article
1785 reads:

The court does not cancel a contract when an aditnought to this effect for simply

there is non-performance of a contract. The cbast mandatory obligation to consider
the good faith of the parties. Article 1785 has §we importance of good faith to guide
the court in settling on either to order cancedlator not.

Art. 1785. — Good faith.

(1) In making its decision, the court shall have regaodthe interests of the
parties and the requirements of good faith.

(2) A contract shall not be cancelled except in caddsreach of a fundamental
provision of the contract.

(3) No contract shall be canalled unless its essenceaffected by non-
performance and it is reasonable to hold for suelason that the party
requiring cancellation of the contract would notvea entered into the
contract without the term, which the other partystailed to execute being
included.

This article instructs courts to consider a numiifethings before it render its decision.
The court is required to consider good faith aralititerest of the parties. The court is
particularly prohibited from declaring the cancetia of the contract where the breach is
not fundamental. The burden of proof rests on #mypwvho requires cancellation. The
party requiring cancellation shall establish thatihterest is substantially affected by the
failure of performance. Minor deviations from thermhs of the contract may not be
sufficient to cancel the contract. For example,débtor’s delivery of a quantity less than
the quantity agreed up on might not always leadawocellation. If the discrepancy is
small, it is better to resort to other remedieg tamceling the contract. In the same way,
if the debtor who has delivered a defective thiggeas to deliver a thing free of defect, it
would be a violation of good faith for the creditorrefuse to accept; and thus the court

may decline cancellation.
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B) Unilateral cancellation

Unilateral cancellation connotes cancellation @batract by one party without going to
court of law. The law recognizes & gives effectlte automatic right of parties to cancel
contract in certain circumstances. The circumstnoeder which a party affected by
non-performance can unilaterally cancel a contemet dealt with under articles 1786-

1789. We have such four circumstances, and disbess separately.

(a) The first case, as indicated under article 178@/here there is a cancellation clause
in the contract. Article 1786 reads as:
A party may cancel the contract where a provisothis effect has been made in

the contract and the conditions for enforcing spicvision are present.

This provision is a reaffirmation of freedom of t@tt. The parties can incorporate a
cancellation clause in their contract. Thus, the k@cognizes unilateral cancellation
made according to the cancellation clause. ItveBeparties from going to court and also
avoids litigation and court workload.
(b) the second cases relate to cases where therde failed to honor certain time
limits. It is important to note that not all lapsestime limits would lead to unilateral
cancellation. Article 1787 reads:
A party may cancel the contract where the othetydaas failed to perform his
oblations within the period fixed in accordancehsrt. 1770, 1774, or 1775 (b).

According to this provision, the debtor’s failucegerform his obligations within the time
limits set by the cross-referenced articles 1776 (eriod of grace), 1774 (l.e period
fixed in the default notice), and articles 1775 (@ligations that are such that they must

be performed within the time fixed) would entitteetcreditor the contract unilaterally.

(c) the third case is where performance becomesssiple. Article 1788 reads as:
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A party may cancel the contract even before thégatibn of the other party is
due where the performance by the other party ofdhikgations has become

impossible or is hindered so that the essenceeotdintract is affected.

This provision envisages situation where perforrmamas possible at the time of the
making of the contract but which becomes imposslfierwards. This is usually referred
to as intervening impossibility, and different fratmat found under article 1715. The
impossibility under article 1715 affects the valydof the contract and its remedy is
invalidation. However, the impossibility under al#i 1788 occurs after formation but
before performance, and as such affects performaawt its remedy is cancellation.
Assume the debtor has agreed to deliver a spatject which existed at the time of the
contract. However, the thing is destroyed beyorghirebefore the debtor delivers the
thing. It now becomes impossible for the debtompé&sform his obligation. Thus, the
remedy for the creditor is to unilaterally canded tontract. The creditor can do this even
before the due date simple because there is no ipoivaiting the arrival of the due date.
However, the impossibility shall affect the essenfehe contract as in the example
above.

(e) the last case where unilateral cancellation cannbeked is the case of

anticipatory breach of contract. Article 1789 reads

(1) A party may cancel the contract where the othetyparforms him in an
unequivocal manner that he will not carry out higdigations under the
contract.

(2) The party who intends to cancel the contract splate the other party in
default and the contract shall not be cancelled ngttee party in default
produces with in fifteen days securities sufficienjuarantee that he will
perform his obligations at the agreed time.

(3) Notice shall not be required and the contract maychncelled forthwith
where a party informs the other party in writhirgat he will not perform

his obligations.
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When one of the parties an unambiguously commusscats refusal to perform, the
other party may unilateral cancel the contraceifthooses. However, the party intending
to cancel the contract shall give default noticeht® refusing party. The refusing party
may prevent the cancellation of the contract byifhing, within fifteen days, sufficient
security to guarantee that he will perform his gdifions as agreed. So, here we expect a
change of mind of the debtor; but not mere charigenoe mind but completed with the
furnishing of securities. Nevertheless, if the safius communicated in writing, the party
intending cancellation is not required to give défanotice, and he may immediately

cancel the contract.

To conclude, the Ethiopian law of contract provideacellation-judicial or unilateral-as

one remedy for the party affected by non-perforreafy so doing, the contract comes
to an end. What then is the consequence of catioalfaArticles 1815 and following

provisions deal with this question. The most imaottconsequence is that the parties
shall be reinstated in the position, which wouldéaxisted, had the contract not been
made. The implication is that what ever the partage performed in pursuance of the
contract has no effect, and what they have paidetivered shall be returned. Thus, by
canceling the contract, the party affected by nerfggmance may claim back what he
has paid or delivered. However, this may not bé@eaht to satisfy him because he may
have lost a benefit he could have gained from perdnce. In this case, he may claim

compensation in addition to cancellation.

4.3.4 Damages (Compensation)

Damages/Compensation is another remedy for a pffdgted by non-performance. The
Ethiopian law of contract provides damages/compenrsas a remedy under articles
1771 (2) and articles 1790-1805. The purpose wipemsation for non-performance is to
put the victim party in a position he would havebé&ad the contract been performed.

The reading of 1771 (2) suggests that damages/awapen is an additional remedy.

However, if we read this provision cum 1790, it @es clear that under Ethiopian law
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damages can be claimed as an additional or alieenegmedy. Article 1790 dealing
with damage arising out Of non-performance reads as
(1) Apart from or in addition to the enforcement or caltation of the contract, a
party may require that the damage caused to hirthbyother party failing to
perform his obligations be made good.
(2) Without prejudice to the provisions of the followiarticles, the provisions of
the Chapter of this Code relating to “Extra-conttaal Liability” shall apply
where the damage is made good under sub-art. (1)2090-2123).

Sub-article 1 of this provision clearly states tatmage can be claimed as alternative to
enforcement and cancellation or additional to thienaddition, the provision states that a
party is entitled to compensation only if he /sle mcurred loss or damage as a result of
non-performance. The central notion here is no, lsescompensation. So, a party has to
show that he has incurred loss/damage plus thatltiss/damage resulted from non-
performance. Sub-article 2 instructs courts to yghe relevant provisions of extra-

contractual liability to cases where damages aiengd.

Article 1791 sub-article 1 provides thathet party who fails to perform his obligations
shall be liable to pay damages notwithstanding thatis not at fault”.This provision
suggests that compensation shall be due where themen-performance even if the
debtor is not at fault. It is a very important pgion because, the law says the absence of
fault cannot be a defense against the claim forpamsation ( at least in principle).
However, it shall be read in conjunction with subete 1 of article 1790, which suggests
that not all non-performances lead to the awarcbofipensation. The creditor must show
that he has incurred loss or damage as a resntireperformance. If he shows that, he is
entitted to compensation the amount of which shedl assessed according to the
provisions of 1799-1805.

So, it will be important that defenses are avadabbr the party required to pay
compensation. He has basically two defenses. Téiediefense is the absence of fault. As

a general rule, the absence of fault is no defemsige claim of compensation (see article
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1791 (1)). However, there are certain exceptionthi® We find them under articles
1795 and 1796 where in the plaintiff has to prauflf or grave fault on the part of the
debtor. This implies that if the plaintiff fails f@roof that the debtor has committed fault
or grave fault, as the case may be, he will notsed in claiming compensation. The
other defense for the debtor is force majeure. X29states that “ [the debtashall not
be released unless he can show that performancewmwagnted by force majeureThe
acontrario reading of this provision suggests that the delstoeleased of payment of
compensation if he can show that performance wagepted by force majeure. Article
1792 provides the criteria for determining what stdntes force majeure, while article
1793 provides list of specific cases that congifotce majeure. On the other hand 1794
provides list of specific cases that do not couawitforce majeure. However, it is
important to closely look at the extent to whicle tparties may include or exclude an
event as force majeure. It is also important teerfotce majeure that occurs after the
debtor is put in default cannot release him of diigation to pay compensation (see
1798). In addition, the law imposes obligation arthbparties to minimize the effects of
non-performance (1797 & 1802).

To conclude, a party who has incurred loss or danasya result of non-performance
may claim compensation by showing his loss/damagetiaat this is the result of non-
performance. The purpose of such damage is tohgutittim party in a position would
have been had the contract been performed. Norpthky creditor is not expected to
proof that the debtor was at fault. However, intaiercircumstances he has the duty to
show the fault or grave fault of the debtor (se®5L& 1796). If he fails to do that he will
not succeed in claiming compensation. The crucefemse for the debtor is force
majeure; however, force majeure occurring aftemgpein default is no defense. In

addition, the debtor may contest the amount of demawarded.

Once, the liability of the debtor for damage isedetined, the next question is to assess
the amount of compensation (damages) to be paigetareditor. Compensation is to be
assesses according to the rules of Articles 179%.18he basic principle is that

compensation shall be equal to the damage/losshwito-performance would normally
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cause to the creditor in the eyes of a reasonabop (see Art.1799 (1)). Thus we have
objective criteria for assessing damage, and thestoqpn not how much a particular
creditor has lost but how much a reasonable peasoa creditor would have lost as a
result of non-performance. However, there are ddtexceptions in the provisions that

follow.

A very important point to note is that in case admay debts, a creditor is entitled to
compensation at the rate fixed under 1803 & 18GAmwuit the need to prove the extent of
loss/damage he has sustained as a result of ntorfpance. However, the creditor may
claim more compensation if the compensation todsessed according to 1803 & 1804

are not adequate for the greater damage/loss heuktsned (see Article 1805).
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