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Introduction

As it might be speculated, this material is theticaration of contract I. In Contract | material
you have read about formation of contract, alonidp Wie elements for its formation, the effect
of an already formed contract and other importannts. In this material, you will find the
methods and mechanism of protecting your rightef ¢contract suffers from defects in consent
as it is enunciated in the Contract Law | mateoillif you need to cancel the contract for
different reasons. The consequences of cancellammohinvalidation of contracts with other
means of extinction of contract are dealt withira@ier One of this material.

Again, it is to be recalled from contract one regdinaterial that the autonomy of the parties
to make their own contract is one of the cornenasoon which the law of contract seeded.
Chapter Two of this material will take you furthemd strengthen your understanding of the
issue by discussing some very common terms of adnttheir implication and the position of
the law in their interpretation when the partigstfaregulate it in their contract.

In contract |, it is provided that at least two tpzs are needed for the formation of a contract.
In light of this, it is not uncommon to find morean two parties involved in one contract. In

Chapter Three of this material, therefore, you Vil some principles and rules dealing with

the plurality of parties shaped in a way to give yoecise but adequate notes.

In Chapter Four of this material, surety ship vaé discussed. In reading this chapter, you
have to relate the notes with your daily activitesl to visualize some cases in order to have a
clear understanding of the issues raised thereto.

In Chapter Five of this material, the effect of tant on third parties is discussed. The
doctrine of privity of contract with its many exdems is dealt with some degree of
complexity but interestingly.

In Chapter Six you will be introduced to law of @@nce. Having in mind that you will take
the course ‘Law of Evidence’ in the coming semestdre notes are not detail enough. The
discussion will be limited to how a contract isyed. In general, to achieve the objectives of
this material in the required efficiency, readiragle chapter and title of the material in relation
to the lessons of contract one is important.
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Chapter One

Extinction of Obligations

Introduction

An already formed contract creates obligation ajppietary nature among the contracting
parties. These obligations rarely exist forevehaitt being extinguished. Sometimes after the
formation of the contract, the contractually crelavdligations extinguish because of different

reasons.

Having appreciated the formation and effect of mamtt it is worth discussing extinction of
obligation. Extinction of obligation connotes thgage of already existing obligation. In
light of this, this chapter deals with the grourais which on already created obligation is

extinguished.

In so doing, the ways by which obligation extindngéis will be discussed in a detailed manner.
According to Article 1806 of the civil code(C.Chere are different grounds which cause
extinction of obligation. Cumulative reading of i&ies 1806 and 1807 of the C.C takes
performance, invalidation, cancellation, terminatinovation, set off, period of limitation of a
contract, and merger as grounds of extinction digabon. Each way of extinction of

obligation has been, accordingly, discussed ireckfiit sections.

While discussing the grounds of extinction, theieaming, the difference among them and
with other ambiguous terms, effect on the contrastand third parties, effect on the main
obligation and on the collateral obligation will discussed.

1.1. Performance of contract

One of the ways by which contractual obligationireytishes is through performance of

contract. Even though performance of contract is way of extinction of obligation, it has
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been discussed as effect of contract in the Cantraw | course. Some discussion on the

performance of contract as a way of extinctionldfgation will be made.

Objective:

The objective of this section is therefore to
» understand that performance of obligation is ong @feextinction of obligation

> be able to clarify how performance of contract mytiishes obligation

Performance of obligation is not only an effectohtract but also a ground of extinction of
obligation. Performance of the contract shall hoerlie made according to the terms of the
contract and mandatoy provisions of the law ifhal extinguish contractual obligation. It
shall be performed according to the agreement withdiscrepancy if it shall bring the

contractual obligation to an end.

If someoneagrees to deliver his Mercedes car butadly delivered a vitara, the obligation is
not extinguished. Extinction of obligation by pemi@nce of a contract needs performance of

a contract in a legally required conformity.

1.2. Invalidation and cancellation of a contract

Invalidation of contract is one means by which cactual obligations are extinguised.
Invalidation of a contract happens when there feadn the formation of the contract. If a
party that is incapable concludes a contract ané of the parties concludes the contract
without having the legally required consent, thatcact is subjected to rescissidfence,
what do you think the difference in grounds aneatfbf invalidation and cancellation of

contracts?

This title discusses invalidation and cancellates one mechanism by which obligation
extinguishes. The discussion in invalidation andce#lation covers the meaning, grounds,

entitled parties, time limitation,and effect of alation and cancellation. The party, which is
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entitled to invalidate the contract along with athights and duties of the party, has been dealt
with.

It has incorporated the effect of invalidation aaahcellation when the whole contract and part
of the contract is invalid and its effect on thpdrties whose right might be affected by the
effect of invalidation and cancellation. It alseludes issues with reference to the position of

Ethiopian law of contract towards void and voidatdatracts.

Objectives

The Objective of this title is, accordingly, to neagtudents able to:
differentiate invalidation and cancellation
pinpoint the grounds of invalidation

state the difference between void and voidableraotg

Y V VY V

state the effect of invalidation and cancellation tbe contracting parties and third

parties.

Invalidation means making an effective contractffestive when it has a problem in its
formation. Invalidation is related with the problem the formation of the contract.
Invalidation comes into question when one of theigs wants to be free from the contractual

obligation owing to a problem in the formation bétcontract.

Therefore the mere presence of willingness of caméypto have a contract invalidated is not
enough. In addition to that, the legally providewunds shall also be fulfilled. Lack of

capacity and lack of sustainable consent are arttengrounds that render a contract invalid.

The nature of invalidation of a contract is refegttin its effect. Now that invalidation of
contract takes us to the conclusion that the conisanot properly formed, the effect of
contract is said to be restitution. The contracpagties are put to the place where they were

before the formation of the contract.

Page | 4



Sometimes compensation might be ordered when aawbns$ invalidated. This might lead us
to the conclusion that the effect of invalidatiordacancellation is the same in compensation.
However, the damage following from an invalidatioha contract shall aim at putting the

contracting parties in a place they would have Beehthe contract not been formed.

Cancellation on the other hand is making a contiaeffective when there is non-
performance. Cancellation of a contract is onecefé contract in that the contract is formed
within the legally provided requirements. When afi¢he contracting parties fails to perform
a contract the other party might cancel the cohtaacone remedy of non-performance of the
contract. There might be again other grounds otelation like the condition which results

in cancellation.

The other basic difference between invalidation eawlcellation is their ground. The ground
for invalidation is defect in its formation whilehg ground for cancellation is non-
performance. This does not, however, mean thaotife difference is in their ground. They
are also different in their effect. Eventhough éfiect of both invalidation and cancellation is
restitution, cancellation additionally entitles tharty a compensation that rewards the benefit

of contract.

Unless the invalid contract is invalidated, the tcact is upheld and becomes effective.
Eventhough the contract might not be performed,rémeedies of non-performance will be
due. Under Ethiopian law of contract anybody thahis it to be invalidated cannot invalidate
a defective contract. It shall be the party whaaffected by the invalid contract that can

invalidate the contract. Article 1808 (1) of C.Qui®vided to this effect stating in its wording:

“A contract which is affected by a defect in cortsanby the incapacity of one party may only
be invalidated at the request of that party”

The basic reason to entitle the party that is &dfbdy the invalid contract the power of
invalidating the contract is to protect the intémafsthat party. The other party whose consent
is not affected or who is not incapable is congdeto have full information or rationality

behavior. Unless he suffers from information asyimyner was irrational at the time of the
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formation of the contract there is no reason t@ lin by empowering him to invalidate the

contract.

This does not, however, mean that no one othertti@aparty who is affected by the contract
can invalidate the contract. Representative ofreyeho gave his consent either by defect in
consent or under incapacity can invalidate the reght Representatives of the party, that is
potential to be adversely affected by the invalihtcact might be in a position of enforcing

the rights of the party. If for example a minor estinto a contract, the minor may not
necessarily invalidate the contract by himself. Hior can invalidate it, as his tutor is his

legal representative.

In sub-Article two of this provision, however, apgrty is entitled to invalidate an invalid
contract in the definition of this provision. Arec 1808 sub Article (2) connotes that “A
contract whose object is unlawful or immoral oraatract not made in the prescribed form
may be invalidated at the request of any contrgcgiarty or interested third party”. This
provision is not clear in its position as to a caot whose object is not sufficiently defined
and whose object is impossible. Whether such canisaincluded under this provision is a

gap to be filled by interpretation.

When we generally observe the sprit of the prowsjocontracts whose object is not
sufficiently defined, impossible and which are riat a prescribed form seems to be
incorporated by analogical interpretation. In spifethe fact that sub Article (1) of the
provision does not include a contract which is defe owing to the aforementioned grounds,
its exclusion does not mean that such contractsadie

If such contracts are not valid the effect of atcact whose object is invalid or immoral is the
same with the effect of contract whose object issudficiently defined, made in a prescribed
form, and whose object is not possible. Articled4{1), 1715(2), 1716(2) and 1720(1)

clearly show that the above mentioned grounds siatler the contract ineffective.

Capacity and consent do not, however, render araxinineffective. These grounds rather

entitle one of the parties the power either to liickeie the contract or give it effect. Therefore
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since the grounds provided underArticles 1714 1T15(2), 1716(2) and 1720(1) are similar
in rendering the contract defective, it is advisatilat Art.1808 (2) shall include a contract
whose object is not sufficiently defined, and nosgble by analogical interpretation with all

the criticisms.

In addition to insufficient coverage, the provisieeems to connote that void contracts are
subjected to invalidation as the phrase “... maynvalidated at the request of any contracting
or any interested party...” is put to that effecs Heing under the title of extinction of
obligation, along with this provision also leadstth@ conclusion that unless void contract is
invalidated, the obligation created is not extisfp@d. Eventhough this seems a logical
conclusion which takes its premises from the wieChapter 3 and Article 1808 (2), giving
effect to an illegal or immoral contract is not ypralbsurd but also in contrary with 1714 (1),
1715(2), 1716(2) and 1720(1) of the Civil code whahows that such contract shall be of no
effect.

However, the concept of invalidation depicts makiag potentially effective contract

ineffective. A contract, which is not invalidated, required to have effect like any other
contract. It is this effect of invalid contract theegs its invalidation to make it ineffective and
correct the error it imposes on contractants. éf ¢bntract is void, however, it does not have

legal effect from the very beginning.

Provisions that cover the requirements whose alesesrders a contract void vividly shows
the ineffective nature of such a contract. Undeicke 1714- it has been vividly stated that
the contract shall be of no effect by law not byailidation if “the obligation of the parties or

one of them cannot be ascertained with sufficieatigion.”

Article 1715 again renders a contract, whose obgeonhpossible absolutely and insuperably
ineffective. Similar connotations have been incoaped in Articles 1716, 1717 and these

provisions in effect show that the contract is narereffective.

Noncompliance of formal requirements also rendec®mtract void or ineffective. We can

infer this from Article 1720 in that a contract whiis not made in the prescribed form is not a
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contract; it is rather a mere draft. From this irdd conclusion it is not illogical to infer that a
contract, which is not made in a prescribed forresdnot have legal effect. For someone’s
amusement this provision even says that it is natoatract but rather a mere draft.

Invalidating an agreement which is not contractreet be absurd.

Having the above affirmation in mind, Article 1868ems to be in contradiction with the very
nature of invalidation that is rendering a contriaefffective and with the provisions, which

deal with the effect of noncompliance of the regumients. This provision is also on the
grounds of extinction of obligation. Invalidatioh & contract is one of the grounds. Unless a
contract, which shall be invalidated, is not indatied, the obligations created are not
extinguished in the absence of other grounds. tfuisstionable if this is true for a contract
whose object is undefined, unlawful, immoral or ospible. From the very beginning no legal

obligation is created under such contracts

If it does not have legal effect there is no neethdve such agreement invalidated. There is
not any created obligation to be extinguished bxalidation. Such nature of void contract
casts doubt if invalidation of such contract reakfinguish obligation as void contracts do not
create effective obligation as it has been seeonrbeBe that as it may the invalidation of
contracts which have no effect by the function af/,| has been put under the extinction of

obligation by invalidation.

An invalid contract can result in the extinction @intract eventhough it is not invalidated.
Notwithstanding the fact that a contract is invalide reaction of contracting parties to a
contract is not necessarily invalidation. Contratdacan also resort to other options like

refusing performance without having the contragtlidated.

Article 1809 denotes that a party entitled to ifmdate a contract can refuse performance at
any time. The contracting party can extinguish ¢hégation by refusing performance of a
contract. Albeit the absence of the act of invdlaa the obligation will thereby be
extinguished. The right to refuse performance sebmsever, to be made at any time without

any prescription.
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The right to invalidate a contract is, however,iled by lapse of a certain period of time.
Article 1810 connotes that a contract shall notrivalidated unless an action to this effect is
brought within two years from disappearance of gheund for invalidation. This provision

seems to be prohibiting invalidation even if theige of limitation is not raised, as it says,

“... no contract shall be invalidated.”

It is consequently doubtful if the court can onatsn motion prevent invalidation when it is
cognizant of the lapse of time although prescripti® preliminary objection which shall be
raised at the possible early stage. The questioatheh the period of limitation is not
preliminary objection in the aforementioned casstc@erplex doubt as substantive law has
overriding importance over procedural matters dredprocedural laws refer to the substantive

laws to determine whether certain objection isipriglary objection or not.

The time from which two years is counted startsnfrihe disappearance of the ground for
invalidation excepting unconscionable contractvithich the starting point is the formation of
the contract. If the ground for invalidation is @&take, two years from the knowledge of the
misperception or erroneous understanding, if theugd is duress, two years from the
avoidance of the threat, and if the ground is iac#g from the time the incapable becomes

capable are the points where counting starts.

Assume that a 15 year old boy enters into a contriecan invalidate the contract within two
years after he attains the age of 18. He can iataiit within five years from the formation of

the contract in this specific case.

The beginning for the two years of the period diitation is different when the ground is

unconscionable nature of contract. Article 1810s@ys in its wording as:

Where a contract is unconscionable and the parjuréd is of age, the action shall be

brought within two years from the making of thetcact.

The point from which we count the time is not timee at which the ground disappears but the

time of formation of the contract.
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The presence of invalid contract does not necdgsadan that the contract will be invalidated
and the obligation will be extinguished. There @reumstances where the contract is upheld.
Confirmation by the injured party is one among ¢lreumstances. Article 1811 indicates “the
party whose consent was vitiated may waive histrigirequire invalidation where the cause

which vitiated his consent disappeared.”

The confirmation can set free the contract fronaliwlation if the confirmation was made after
the cause which vitiated the consent disappeatsel 15 year old boy can confirm the contract

and avoid invalidation after he attains 18 yeads ol

If the invalid contract due to defect in consenswaade in special form, confirmation shall
also be in special form so that the confirmatiotoi®e valid. A contract for the formation of

which form is a mandatory requirement shall alsed&irmed in the same form.

Eventhough an invalid contract can be confirmedthuy injured party, there are certain
circumstances where the contracting party of theed party may make the contract effective
even against the will of the injured party. Whehe invalidity is owing to unconscionable
nature of the contract, the other party againstsshwill invalidation is required can put the

action to an end by making good the injury purst@mtrticle 1812.

Art.1812. Putting an end to action.
Where a party requires the invalidation of an urg@anable contract, the other party may

put an end to the action by offering to make gdwedinjury.

The connotation enshrined here is that once thmezleof unconscionable nature of a contract
that is unfair consideration is made good, the remntshall be effective. Amendment of a

contract as effect of invalid contract is also aaed under this provision.

The presence of grounds for invalidation does maersarily imply complete invalidation of
the contract. When only part of the contract isalidated, only that part is invalidated

provided that such invalidation does not affecteksence of the contract.
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The party who has the right to invalidation is irmpd with certain obligation aimed at
protecting certainty as to the fate of the contrActicle 1814 entitles a party whose contract
can be invalidated to require if his contractartemas to confirm or cancel or invalidate a
contract. When such inquiry is forwarded for thetpawith the right of invalidation or
cancellation, he is duty bound to respond. If tleetyp fails to respond, the contract is
presumed to have been invalidated. Failure to resgoses the other party the right to make a
contract ineffective.

When an obligation of a contract extinguishes ovtm@validation and cancellation there are
certain effects which are worth discussing. For rtin@st part, the effect of invalidation and
cancellation of contract is extinction of a contraifter a contract is invalidated or cancelled
the obligations created by the invalidated or ch@decontract disappears. There is no more

contractual obligation to be discharged.

Extinction of contractual obligation does not howemean that there is not any obligation left
to be carried out by the obligation. If one of tharties or both have discharged their

obligations, invalidation or cancellation will cteaobligation of effecting restitution.

Article 1815 is provided with this implication as:

Art.1815  effect of invalidation or cancellation

(1) Where a contract is invalidated or cancellebde tparties shall as far as possible be
reinstated in the position which would have bedsted, had the contract not been made.

(2) Acts done in performance of the contract shalbf no effect.

From the above Article do you think the effect mfalidation and cancellation are the same?
If not what are the differences and the rationéiite it?

According to sub Article (1), the parties are reqdito be put in their original position before
the formation of the contract. The parties are etqukto be with their original properties
before the contract. After the formation of the tcaat the parties are put in different position

because of the newly created obligation. All ortpafr the obligations might have been
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performed. If invalidation or cancellation happéms parties are put in their previous position

in that the performed obligations are reinstated.

Sub Article (2) confirms the above assertion pgttspecific effect. Any party who has
performed can invalidate the performance. Somedrehas given something to discharge his
obligation can reclaim the thing given. A party wihas given a car in consideration of price

shall give back the car and take back his money.

A question as to whether cancellation and invaliatare the same, excepting a titular
difference, may be raised if the effect of bothrasistatement under the law of contract of
Ethiopia. Although cancellation might be followey tompensation, invalidation can also be
followed by compensation according to Article 18(2), as it shows that payment of

compensation shall be made for parties to reingata.

However, difference still exists in their effect @ncellation paves the way for compensation
that puts the victim in the place he would havenblegd the contract been performed. Article
1790 (1) shows that damage shall be made goodhfiaryi of non-performance of contract.

When the reason of damage is non-performance pegigectation damage is understood.
The possibility of forced performance and damaggettoer strengthens the inclusion of

perfect expectation damage.

Invalidation is, on the other hand, followed by gmensation that puts the victim in his
original position. Such effect also exists in Efhian law of contract pursuant to Article 1817
which shows that the compensation shall be aimerkiastating the party in his original

position. Eventhough this provision is equally apgible to cancellation, cancellation can also

be followed by additional damage pursuant to Aetit¥90.

The reinstatement effect of invalidation and caatieh is not made without limitation in a
way it hinders security of transaction in partidsich have no and are not expected to have
information about the cancellation or invalidatiddn act that is made in performance of a
contract is not subjected to invalidation if sunkalidation affects the interest of third parties.

Article 1816, which protects the right of third pas, aims at the said purpose saying:
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Art.__ Rights of third parties.
Acts done in performance of a contract shall notirbalidated where the interest of third

parties in good faith requires.

Some discussion as to who can be a party in gatdifanecessary here. A party who does
not know the invalid nature of a contract or abthé cancellation of the contract whose
invalidation or cancellation would affect his irgst is in good faith. A party who is not

reasonably expected to know is also in good faith.

If Mr. Habtamu bought a car from Mrs. Meselech afrd. Meselech previously has the car
on account of invalid contract with Ayalew, Mr. Agav cannot invalidate the contract unless
Mr. Habtamu is proved to know the invalid naturdled contract between W/ro Meselech and

Mr. Ayalew.

Impossibility of restoring to the previous positids also another limitation on the
reinstatement effect of invalidation and cancediatiThorough reading of Article 1817 states
that acts done in performance of the contract dielipheld if there is impossibility, serious

disadvantage or inconvenience of invalidation toseato one or both parties.

Someonewho has bought bricks on account of invaidract and used the brick in building
may refuse reinstatement since reinstatement areateous disadvantage, inconvenience. It is
even impossible to take the bricks back as thegw@&ub Article (2) has provided a solution
to alleviate the inconvenience by monetary comp@nsar any other remedy which the court
thinks fit.

Restoring to their position pursuant to Article 881as been ordered to be applied referring to
unlawful enrichment. Someonewho has bought a shaalse on account of invalid contract
may construct another house. If restitution is cedethe party may require payment for the

additionally constructed house in accordance tawful enrichment.
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1.3. Termination of contract

In addition to invalidation and cancellation, tenaiion is also one way by which obligation is
extinguished. Termination of contract is making toatract ineffective starting from the time
of termination of the contract. This title discusgermination as one way of extinction of
obligation. The overall meaning of termination, th#erence between termination on the one
hand and invalidation and cancellation on the othand will be discussed. Effect of

termination in extinction along with its peculiaatare will also be discussed.

Objectives

After dealing with this topic, students are expédb:

» Explain termination in comparison to invalidatiand cancellation
Differentiate unilateral and bilateral termination
Identify the circumstances in which the court caiminate a contract

Pinpoint the pre-conditions for termination of @t

Y V VY V

State the condition where court can terminate draon

1.3.1 Types of terminations

Termination refers to the stoppage of obligationsated by the contract. It ceases the
existence of the obligations as of the time thetremn is terminated. Termination of contract
can be either, bilateral (by the agreement of libéhcontracting parties), unilateral by one

party, or judicial ( by court order)

A) Bilateral termination

Bilateral termination refers to putting an end toamtractual obligation by the agreement of
both parties. Article 1819 indicates the possiitif termination where the parties so agree.
The connotation of this provision is that the ptimay agree to terminate the contract

mutually.
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Agreement to terminate is, actually, a contrach @sntract can be to extinguish obligation of
proprietary nature. Termination of contract by agnent is in light with the definitional
provision of Article 1675, which shows that agreai® extinguish obligation of proprietary

nature is a contract.

Termination of contract by agreement can be madevm ways. The parties may effect
termination pursuant to their contract provided thay have inserted such termination clause
in their contract or agreed later. The terminatitause may also entitle one of the parties the
power of termination unilaterally. It may also putondition upon the fulfillment of which the
contract is terminated. Eventhough the parties migbt agree in the contract about
termination and its condition, they can also adater to terminate the contract. Termination
of contract by consent of the parties provided untigicle 1919(1) includes all that are

discussed above.

B) Unilateral termination

Unilateral termination is made either by the effeft agreement when such unilateral
termination clause is provided in their contraatl &hen a condition which entitles unilateral
termination is fulfilled. Unilateral termination maalso be made by giving notice in advance.

The time of notice might be either fixed by law, dystom, or reasonably by the contractants

C) Judicial Termination
In addition to unilateral and bilateral cancellati@éancellation can also be made when one of
the parties requires to that effect. Court termamais the principle and termination by the

parties is an exception as parties shall not bggs@n their own case.

Although termination extinguishes obligation, theywit extinguishes such obligation is
different from the manner of extinction of obligati by invalidation and cancellation.
Termination does not have retrospective effechamit has prospective effect. This means,
extinction of contractual obligation by terminatioh contract works only in the forwarding

direction from the time the contract is terminatedardless of its type.

Page | 15



We have seen termination which can be made by agmateeither together in the contractual
agreement in the contract or independently aftex dtontract and without agreement
unilaterally by either parties as well. Moreovecamtract can be terminated by the court, as it
can be inferred from Article 1823 and 1824.

Article 1823 Special relation between the parties
A party may apply to the court to order the terntioia for a contract, which requires a
special confidence, cooperation, or community efveéi between the parties and where such

requirements are no Ionger present.

If the previous confidence, cooperation or commuaitview that helps the continuity of the
contract ceases, the contractual relationship migbt be worthy upholding. In this

connotation an application may be made to the douthhat effect. The court has actually the
discretion to the extent of identifying whether thequirement of special confidence,

cooperation or community of view ceased or not.

In addition to the cessation of special relatiobmeen the parties, gratuitous contracts also
entitle the party who has made such grant the paidraving the contract terminated by

requesting court order. Article 1824 has provideslabove connotation as:

Art. 1824  Gratuitous contracts.
The court may order the termination of a contrawde for the exclusive advantage of one

party where the other party for good causes so irequ

The provision has provided certain requirementghab the contract is terminated. Primarily.
The contract shall be for gratuitous in that thetract is made for the exclusive advantage of
one party; it shall not be for consideration. Thehall be good because that makes the party
require termination. The requirement of good casseot alterative requirement rather it is

cumulatively required so that such contract catebminated.

Whether the party has good cause to terminatedhiact or not is to be decided by the court

and thereby needs interpretation. Good cause bbkalhterpreted to mean a cause for the
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existence of the contract such special relationtfhap fosters such contract and other causes

which are relevant to the case.

Let us illustrate this by taking a hypothetical ea#&\to Abebe gratuitously assumed the
obligation of giving 300 Ethiopian Birr for his umployed brother. Ato Abebe can have the
contract terminated starting from the time his beotgot a job elsewhere. In this hypothetical
case the employment of his brother can be a goasoreif Ato Abebe entered into that

contract for the exclusive advantage of his uneggadrother thinking of his unemployment.

1.3.2 Similarities and differences between invalidion and cancellation on the one hand

and termination on the other.

The basic difference between termination on thehamel and invalidation and cancellation on
the other is their effect. The ground of terminatis not again attributable to defect in the
formation of a contract or non-performance on ohthe parties. Termination can be made by
agreement, unilaterally by one party or by coudeor However, the grounds of invalidation
and cancellation are defect in consent and norepadnce in accordance to the terms of the
contract respectively. In relation to the effect thie two categories as stated above,
invalidation and cancellation have retrospectivieaf while the effect of termination is
prospective. Article 1819 Sub (2) and (3) are obsitn indicating the prospective nature of
termination. Quite the reverse, Article 1815 igdasent for retrospective effect of invalidation

and cancellation.

Let us take an example of this and assume thatAtmed agreed with a coffee trader in

which he agreed to pay the trader 300 birr pertgliin consideration to get 100 kgs of coffee
every month. If the contract is terminated the iparare not required to give back what they
have given to each other. And they are no moreimedjtio carry out their obligation as of the

time of termination.

If the contract is invalidated or cancelled, howevto Ahmed shall give back 100 kgs of
coffee of every month and get back his money. df¢bffee is consumed the restitution effect

of invalidation or cancellation can be difficultol#ever, the restitution effect is still effect of
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invalidation and cancellation unlike terminationvalidation, cancellation and termination are

the same in that they extinguish contractual obbgs.

Discuss: You have seen that invalidation and cancellatiomeheetrospective effects
while termination has prospective effect. What dm ythink is the rational for this

difference in effect?

1.4. Remission of debt

Along with termination, remission of debt is alsaeoway of extinction of obligation.
Remission of debt is voluntary release of debtdnisfobligation by the creditor. Article 1825

is testament for the extinction of obligation bynission of debt under the Civil Code.

1825 Remission of debt.
Where the creditor informs the debtor that he reiganim as released, the obligation shall be
extinguished unless the debtor forthwithinforms ¢heditor that he refused his debt to be

remitted.

According to Article 1825 of the C.C the mere wiliness of the creditor to release the debtor
by remission is not enough to make the remissidactfe and result in extinguishing of

obligation. The willingness of the debtor to thHeet is also required.

However, the provision does not put express aconeptaf the remission as a mandatory
requirement. The debtor shall object when he isrméd of the remission if he wants the
remission not to be made. Unless such protest dentize law seems to presume silence as

acceptance in the case of an offer to effect reanssf debt to the debtor.

Discuss:
Why may someone refuse be remitted of his/her dé¥dRld you please discuss the

rational behind?
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1.5. Novation

Previously we have seen that remission of debttandination of contracts are among the
ways by which a contract is extinguished. Novati®ralso one way by which a contract is
extinguished. This title is allotted to cover thetirction effect of novation. Heres the meaning

of novation, the effect of novation on principablacollateral obligation will be discussed.

Objectives
After you read this section thoroughly you areextpd to:
» Explain what novation is
» Distinguish novation and variation of contract
» State the effect of novation on the original oliiiga
» State the effect of novation on collateral obligatattached to the original obligation.

Before discussing the effect of novation, it is thhkdtnowing what novation is. When we look
at the civil code, there is no direct definitiohnovation. A thorough reading of Article 1826,

however, sheds light on what novation is.

Article 1826__ principle.
An obligation shall be extinguished where the partagree to substitute therefore a new

obligation which differs from the original one ooc@unt of its object or nature.

Consistent with this provision, novation is sulgitin of an existing obligation by new
obligation in its nature or object. The new obligatshall be different from the substituted
obligation either by its object or nature. Mer&atience without substantial change either in

the object or in the nature does not amount to tmvarather it is variation in fact.

Assume for example that Mr. Kemal entered into rtrawt with Lelisa to deliver 100 kilos of
sugar in Addis Ababa. Later they agree to changepthce of delivery to be Mekelle. After
sometime again both parties agree delivery of I3 lof sugar to be replaced by 50 kilos of

coffee.
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Do you think that one or all of them are novatiomot? The change of place is not novation.
Neither the nature nor object of the original odatign is different. Change of sugar by coffee

is, however, novation as the object of the contnastbeen substituted.

When original obligation is different from the stihg#ged obligation in its cause it is also

considered to be novation. Illustrative example ltessn provided by Rene David:

“Suppose, for example, that B owes A $10,000 faresgoods he purchased from him; it is
agreed later in the new contract that B will kedye t$10,000 as a loan from A. This is
novation by change in the cause: B’s debt has #mesobject, but henceforth, it has a
different cause. B owes $10,000 because A leathin, not because he purchased the goods

from him.

Novation is required to be intentional so that &nchave the desired consequence in

accordance with Article 1828.

Article 1828  intention to extinguish the origirgddligation.
Novation shall not occur unless the parties shibgvunequivocal intention to extinguish the

original obligation.

Replacement of certain obligation with other ollig)a in the absence of intention to make
novation does not have the effect of novation. Atyjuknowing intention can be of certain
impenetrability, the apparent activities of thetjgar can be inference for the presence of
intention, though. The apparent acts of the cotitrg@arties can be used as an inference to

reach conclusion regarding the presence of intentio

The negative meaning of novation in Article 182%bketo explain it by providing cases ;

novation may not occur as stated below.

Article 1829  Absence of novation.
Unless otherwise agreed, novation shall not occhere;

a) a new document is prepared to support an existety;cr
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b) the debtor signs a promissory note or bill of exg@in respect of an existing debtor

C) new securities are provided to ensure payment @hasting debt.

All the acts provided in Article 1829 do not shoubstitution of an existing obligation with a
different obligation in its nature or object. Prepg of a new document to support an existing
debt, signing of a promissory note or bill of exadea in respect of an existing debt does not

show novation and nor does providing securitiesnsure a debt show ovation.

There might be ambiguity as to whether the list4&29 are exhaustive or not. In relation to
this, whether signing a promissory note or billathange excludes signing other negotiable
instruments might create perplexity. Albeit thegamece of such ambiguity, Article 1829 is on

illustrative list by which other acts, which aret movation, are included.

Its illustrative nature is also strengthened bydhénitional provision of Article 1826 and the
additional illustration of absence of novation irrtidle 1830. Had Article 1829 been
exhaustive the definition would not have been resmgsas the definition is wider in scope
than the negative meaning of novation in Article228 Moreover, positive meaning of
novation in Article 1830 would have been again wassary had it been exhaustive. Because
if it is exhaustive the contraries reading of 1828uld tell us that acts other than the lists of

Article 1829 are novation.

When we see Article 1830, it incorporates negadivd positive meaning of novation in case

of entry of credit and debit in current account.

1830- Current account.

(1) Novation shall not result from entry of creditd debit items in a current account.

(2) Novation shall occur where the balance of accamt is finalized and admitted.

(3) Unless otherwise agreed, the creditor shalaietsuch securities as may attach to one of
the items entered in a current account not witmdiag that the balance of the account has
been finalized and admitted.
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Sub Article (1) of Article 1830 shows that merergnif credit and debit items in a current
account does not show novation. Parties who hamtradual relationship of current account
are usually expected to make their balance debtcamdit that will later be finalized and

admitted. Entry of debit and credit in a currereca@amt before finalization and admittance does

not show novation although it might resemble it.

In sub Article 2 of 1830 however, the presenceaation has been denoted when the balance
is finalized and admitted. After the debits anddaseare calculated and put in a final result,
the contract would be clear with their positiorheitas a debtor or creditor. The contractants

would either admit the final result or oppose.

If they or one of them protest, further analysisuldobe made by the contractant and other
relevant professional. Once the final result is i@igah, novation is presumed to have been
made. The obligations in respect of specific itdrage been, after admittance, substituted by
the analyzed upshot of debit and credit in theenuraccount. The connotation behind such
novation is that a debt in respect of certain itera contract of current account is replaced by

the final result of finalization and admittance eTimature of the obligation is changed.

Novation in current account does not, however, lteéswall the effects of novation according
to Article 1830. Securities attached to one of iteens entered in a current account do not
extinguish even after novation unless there isreoyptagreement. Had it been novation other
than in current account, however, securities wdudde not been transferred to the new
obligation because of novation. Extinction of ctdlal obligation as one effect of novation

has been provided under Article 1827.

1827- Effect of novation

(1) Unless otherwise expressly provided, securitiegrivileges attaching to the original
obligation shall not be transferred to the new ghtion.

(2) Unless otherwise expressly provided interes prior to novation may not be recovered

there after.
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Novation in its effect does not extinguish only tirencipal obligating but also the accessory
ones. Accessory obligations in pledge, mortgagepansional guaranty are extinguished as the
principal obligation extinguishes by novation incaadance with the aforementioned

provision.

Let us illustrate this by taking on example. Assuha Ato Lelisa bought a track from Mesfin

industrial engineering on loan. He has assured payraf his debt (price of the track) by

providing a guarantor. If later novation is madeevdby the price of the track is to be

substituted by one-year service, obligation to pasy price of the car is extinguished. The
guarantor’s obligation of paying the price when piiecipal debtor fails also extinguishes, as
it shall not transfer to the new obligation. It mmbs born in mind that if the guarantor agrees
to that effect, his accessory obligation is upheld.

However, if the contract of sale of track is maddhe course of contract of current account,
the price of the track is entered in debit or dréeim in the current account. At this time its
entry in debit or credit item does not amount twatmn. Once the price of the track is
calculated, finalized and put in sum, the parties expected either to admit or protest. Still
there is no novation till the parties admit.

After admittance novation takes place. The debthm form of price of a track has been
replaced by the sum, which is said to be novatiatsinature. Be that as it may, the obligation
of the guarantor to pay the price of the traclitd Lelisa fails to pay, does not extinguish. It
is rather transferred to the new obligation, whicimes about as a result of finalization and

admittance.

In addition to that as novation creates new obbgatthe effect of period of limitation is
different as to the new obligation from the prewabligation. There might be even difference
in the duration of the period of limitation. Assurbemlem cheru had the obligation to pay
50,000 Birr for Dashen Bank before 8 years. After lapse of 8 years if the parties agree to
replace the obligation to pay 50,000 birr by 10 therconsultancy service, a new period of
limitation starts to run and the defense on thesdapf period of limitation based on the

original contract does not work.
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1.6. Set off

Set-off is among the grounds by which a contracéxsnguished. In this section we will
discuss set-off as one way of extinction of oblmat The conditions in which set-off is
possible and the conditions in which set-off is legfally allowed will be discussed. The role

of courts in effecting set-off and the restrictiandi also be the concern of this topic.

Objectives

Dear students, after you read this section yolbgilable to:
» Explain how set-off brings extinction of obligatio

Point out the negative conditions of set-off

Point out the positive conditions of set-off

Pinpoint the exceptions of the conditions of sét-of

Locate the areas where the parties can set-asndktioms of set-off

YV V V V VY

State the effects of set-off on the contractindipaand third parties

As you can see obligation extinguishes when seisaffiade. Article 1831 of the civil code is

provided to indicate the extinguishing effect afs# as:

Article 1831- principle
Where two persons owe debts to one another, seshaff occur and the obligation of both

persons shall be extinguished in accordance wighptfovisions of the following Article.

As of this provision, two parties in which one isle@btor in respect of one obligation while a
creditor with respect of another obligation to atharty may extinguish the obligation by set-
off.

Assume that Ato Abebe owes Ato Tolosa birr 500,00@ne transaction and Tolosa owes
Abebe birr 500,000 in another transaction. The padies can then set-off their debts and
extinguish their obligations. Set-off can be mageruthe fulfilment of certain conditions

although the contractants owe debt to one anollise conditions have been put as positive
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and negative conditions respectively under Artid882 and 1833. Article 1832 has put the

positive conditions as:

Article 1832—positive condition
Set off shall not occur unless both debts are maledys or relate to a certain quantity of

fungible things of the same species and both debtBquidated and due.

The conditions that are provided in Article 1838.ar

(a) The debts shall be money debt or fungible thimigthe same species.
(b) The debts shall be liquidated.

(c) The debts shall be due.

Set-off is not possible if someone owes in item Hrel other owes in money. Nor is set-off
possible when the debts are items unless the immg$ungible things. The money debt or
fungible things shall also be liquidated ones &t the parties should be certain about the debt.
The parties shall not have a dispute as to the atafithe debt. If the amount claimed by the
creditor and the amount accepted by the creditonat equal, the debt requires further

liquidation. In such disagreement the debt is mpiidlated and hence not subjected to set-off.

However, although the debt is required to be ligted so that the court can make set-off
when it is required to do so, there is exceptiotheorequirement of “liquidation” of the debt.
According to Article 1841 eventhough one of thetdsemot liquidated, the court may decide

that set-off has been made to the extent of thetethamount.

Assume that Ato Mesfin claims to owe Ato Zebergar 500,000 while Ato Zeberega
admitted to have owed only birr 300, 000 and dettedbirr 200,000( is contested). In such a
case, although birr 200,000 is contested, the tetite extent admitted (birr 300,000) can be

subject of set-off.

The other exception is when the debt can be ligadlaithout delay. A debt whose amount is
contested by the parties or which is not fully idpted can be delayed so that set-off is made

with regard to the whole debt. The court may sudgadgment against the debtor whose debt
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is liquidated until the other debt is liquidatedh& debt can be liquidated without delay. These

are exceptions to the condition that the debt dfellquidated so that set-off is made.

The other condition is that the debt shall be dube@time set-off is required. The time when
both obligations are required to be performed dhatht the same time. If one of the debts is to
be paid on September 1 and the other debt is fmaiskon October 3, set-off cannot be made

with regard to these two debts on September 1 siottedebts are not due by then.

This requirement protects the debtor who can befi®ary of time limit. The one who shall
perform the obligation in October 3 is the benafigiof time limit and refusal of set-off is not

to affect such contractant adversely.

An exception to this requirement has been provigeder Article 1834 dealing with period of
grace. Granting of period of grace does not bao8etlthough the time in which payment
shall be made is protracted by the court ordereoiod of grace. A debtor who is given period

of grace shall not be protected against set-off tither beneficiaries of time limitation.

Although the debts are liquidated and due, theeeatso other requirements which shall be

additionally fulfilled. Additional negative conditns have been provided under Article 1833.

1833 Negative conditions
Set —off shall occur regardless of the cause bkeibbligation except where
a. the special nature of the obligation requires tha creditor be actually paid , as in
the case of maintenance or wages necessary fdivisldnood of the creditor and his
family; or
b. the obligation is owing to state or municipalitgr,
c. The obligation is to restore a thing of which thvener has been unjustly deprived ;or
d. The obligation is to return a thing deposited.

If the special nature of the obligation harmfullffeats one of the parties when set off is
carried out, set off is prohibited for such kindf abligation. Someonewho lives on a

maintenance payment might be in another transactidh a debtor( the person under
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obligation to pay him maintenance ); if his mair@ece payment is set off he might be in a
position not to live. If he is refused payment & maintenance payment for he is debtor, his
life might be endangered. Protecting such undesioegequence of set-off begs providing of

exceptions to set-off.

An obligation owing to state or municipality is n&tbjected to set-off because the action by
which the state or municipality become debtor aredlitor can be different. In such a case set

off can mess up the accounting system of the stateunicipality.

Excluding an obligation to restore a thing unjusdken from being subject of set-off is to
deter unjust deprivation of property and recognitge immoral nature. Excluding such
obligation has great social importance in detertingust deprivation of properties like theft.
Allowing set-off with debt owing to unjust deprivah on the other hand entails negative

connotation of encouraging deprivation.

When the obligation is to return a thing deposiieds not again subject of extinction by set-
off. The basic reason for this is actually to goretection and encourage the trust built among
parties. It is a confidence that makes a party siégomething with some one. Such special
confidence is required to be created and protefttethe sake of smooth social relationship.
Obligation to return a deposited thing is excludemn being extinguished by set-off to

achieve the said purpose.

Be that as it may, set-off cannot be made in tleeade of intention to do so. Article 1838
provides that if the debtor fails to inform thediter his intention to effect set-off, set-off does
not occur. Knowing intention can be difficult aseté is no proof of mental element of the
parties. Circumstances from which the mental elérakthe parties can be inferred should be
considered. Set-off cannot be made upon the pittpo®of the court. The court is strictly
prohibited from making set-off unless it is raised.

Parties do have freedom of contract about set-@ti vegarded to obligation they assumed
reciprocally. Parties may wave their legally petedtright to require set-off. Article 1839 to

this effect has provided that the debtor may inaade waive his right to make set- off.
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Freedom to wave set off encourages further tramsatietween parties who have unsettled

obligation.

Discuss: How do you think that allowing waiver of set-off caencourage furthe

=

transaction between the parties

Assume that Ato Tillahun is a debtor of Ato Fitsumene transaction. Ato Tillahun may not
enter into a contract with Ato Fitsume for fearttiWdo Fitsume may make set-off to Ato
Tillahun’s claim in their future transaction. Althgh Ato Fitsume may promise not to make
set-off for he needs the transaction with Ato Tilla, Ato Tillahun may not rely on the
promise of Ato Fitsume unless the law recognizes gimes effect for such contracts. There
can be such binding effect of law if the other paran wave set-off. The rationale behind
giving a legal effect for waiving of set-off in ag@vce is to encourage furtherance business

transaction and smooth furtherance of economicsacndl advancement.

Freedom of the parties is not only to wave theghtito set off but also to extend set-off
beyond the legally possible ones and set asidaicedonditions. Article 1840 permits
occurrence of set-off eventhough it is not providgdlaw if the parties agree. Legally it is
money debts or tangible things, which are subjécted off. However, parties can specify

conditions of set-off, otherwise setting aside tHegally provided conditions.

For example Henok and Biniyam may agree to mak®f§db their debt, which they owe

each other though it is not due. They may alsoeagpeeffect set-off though the debts are
neither money debts nor fungible things. Sincedoee of agreement made under the umbrella
of public and social policies are guiding princplef contract, agreement of the parties as to

either exclusion or inclusion of set-off has legtiéct.

As it is known we are discussing set-off underretton of obligation. The effect of set-off is
then extinction of obligation. Although set-off exdguishes obligation, its extinction effect is
limited to the lesser amount regarding debts stilgeset-off. Article 1836 has been provided

connoting this effect as:
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Art.1836__ Effect of set-off
The debts shall extinguish each other as from #yevehen both exist and to the amount of the

lesser debt.

In its effect set-off extinguishes obligation toethesser extent as it is illustrated below.
Assume A owes B 500 Birr and B owes A 1000 Birt-&é&does not extinguish obligation of
paying the whole birr of 1000. Here set-off canetgitace up to Birr 500 only and the rest

(500) remains as a debt of B against A.

This might cast doubt if the right to refuse paatyment might not be applied in the case of
set-off in light with the extinction effect of seff to the extent of the smaller debt because if
set-off is effective to the lesser amount, the whe is entitled to a greater amount might not
refuse set-off although part of his claim is toeéeinguished. He can, however, refuse part

payment.

Assume for example Abebe is a creditor of Hannaht extent of 1000 Birr. If Hanna
provides to pay 500 of the debt as a part paynfmtpe may refuse to receive pursuant to
Article 1746 (1). What if Hanna requires set-offttee extent of 500 as she is creditor of
Abebe to that extent? Actually Abebe cannot refseteoff on the ground of its being part of
the debt.

Discuss:What do you think is the reason for allowing sdttof extinguish part of the

1%

debt in the face of the creditor’s right to refyset payment under Article 1746(1)7?

Set-off and payments are not the same althoudh dret grounds of extinction of obligation.
Set-off is not mode of payment. This can be exdmpgliby the validity of set-off made with
an incapable person and invalid nature of paymesmdano incapable person unless it is

proved that the incapable benefited.
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Contracting parties are not allowed to set-off ithibts if it is going to affect the rights of
third parties. Extinction of obligation by set-dféhall not affect rights which third parties
have on one of the debtsExtinction of obligation has effect only betwed¢he parties

whomake set-off.

Assume that Ato Yeselam owes to Solomon and At&foSBirr 1000 each. In another

transaction Solomon owes Stiffo Birr 1000. If Yesaland Solomon make set—off, the right
of Stiffo to recover his money form Yeselam'’s reediles may be at stake. Therefore, Stiff
can protest set-off, as it is detrimental to hinm.l@ast its effect on third parties shall be

protected.

A bit of perplexity might be created with regardappropriation of payments. Appropriation
of payment in the case of set-off has been providedrticle 1835 of the civil code in its
wording as: Where several debts liable to set-off are owingnftbe same person, the set- off
shall be made in accordance with the provisionscloépter 2 of this Title relating to
appropriation of payments{Art. 1752-1754 of the C)C

When set-off is made with a person who has claetsted to costs, interests and principal
debt, set-off extinguishes first the cost, thenittterest and finally the principal debt pursuant
to Article 1752. When set-off is made against alitoe who has several claims, the debtor
who wants to effect set-off may specify the debiclwhs extinguished by set-off. However, if

the debtor, who effects set-off, does not exerbisaight of specifying the subject of set-off,

the person who has several claims may specifyubgeet of set-off among his several claims
according to Article 1753.

When both parties do not specify the subject cioflehmong the several claims, the law fills
the gap as provided under Article 1754. Accordinge debt which is due or where none of
them is due, the debt which shall first become shal be subject of set-off. When there are
several debts which become due at the same timeleibt which is of greater advantage to the
debtor shall be extinguished by set-off. As fadabkts which are of the same advantage to the

creditor are concerned, such several debts shatktieguished proportionally.
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Rene David illustrates this well. Assume A owe080land B owes A 1000. B also owes
another 1000 because of another transaction. Adlséhdebts are liquidated and due. Both
debts extinguish reciprocally immediately when taeigt simultaneously up to the amount of

the level of the two debts.

1.7. Merger

Among the grounds of extinction of obligation, margs also one. Merger in extinguishing
the contractually created obligation has certaicupar effects on the contracting parties and
the third parties. This section will, accordinglgiscuss merger, along with its peculiar

characteristics.

Objectives

After discussing this topic, students are expetded
» Understand the meaning of merger and how extinafaybligations happens
> ldentify the effect of merger on the contractamtd third parties

» Exemplify how merger can revive

Merger is another method by which obligation extispes. Merger happens when the
position of creditor and debtor becomes one andstme. There are different reasons for
merger between debtor and creditor. Successiomsiatmn of partnership are among the
juridical acts which result in merger. Merger makes debtor and creditor the same person.

If we see Article 1842 of the Ethiopian civil cotlee principle of merger in extinction of

obligation has been put verbally as:

Art.1842  Principle
Merger shall occur and the obligation shall be egtiished where the position of creditor and

debtor are merged in the same person.
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Performance of obligation after merger is not dbfuaalistic once the creditor and debtor

become the same since performing certain obligateards one self is actually absurd.

Assume Ato Haile borrowed 25,000 birr from his &athAto Aklilu; however his father died
before collecting the debt from his son, Ato Halilbe later is the only successor of his father,
Ato Aklilu. Here we can say that Ato Haile becontlkes owner of the property of his father
including the 25,000 Birr. It is not feasible fotcAHaile making payment to himself. The
position of Ato Haile merged with that of his fath&€he obligation to pay his debt is then said

to be extinguished by merger.

Extinction of obligation on the account of mergeashcertain limitations in its effect of
extinction of obligation. The limitation is whendffects the right of third parties. Merger shall
not be made to the prejudice of the interest afitparties, which have a right on the debt.

Article 1843 of the civil code is provided in a wsych rights of third parties are enshrined.

Art.1843.  Rights of third parties

Merger shall not affect the rights which third peg may have in respect of the obligation.

The protection of the right of the third party géssstrong support from the privity principle
provided in the definitional provision of Article6T5, 1731 (1) and 1952 (1). Third parties
may have a right on the credit which is subjectadektinction by merger. The right of third
parties shall be protected to avoid the externaffect of merger. When third parties who
have usufruct right or pledge on the credit, sughtris not subject of extinction though the

main obligation on which such right depends cowddktinguished by merger.

For example, Ato Yidnekachew is a creditor of Atmabu, his only son, for the extent of
1,000,000 Birr. Kemal is entitled to get the ietgrof the debt of Zinabu by dint of another
transaction with Ato Yidnekachew. If Ato Yidnekaehédies Zinabu will succeed him and the
obligation of paying 1,000,000 extinguishes, asdahs merger. However, the merger, which
extinguishes the principal obligation, does notirgyiish the obligation to pay interest

pursuant to Article 1843.
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Merger has certain peculiar characteristics, agatibn extinguished by merger might revive
in certain circumstances. The circumstance whishlte in revival of obligation extinguished
by merger is when the merger comes to an end.|Ar1i844 of the civil code has been put

incorporating this connotation.

Art.1844 End of merger
The obligation shall revive where merger comesnieiad.

Discuss:How do you think does merger come to an end? asclss its effect on the

parties and how the period of limitation is calteth

Assume that Misganaw has borrowed 50,000 Birr flus father, Ato Alebachew. In the

mean time, Ato Alebachew disappeares and his abssraeclared by court. Since Misganaw
is the only successor of his father, he becomesothger of his father's property and his
obligation is extinguished by merger. After 3 yeafsleclaration of absence, Ato Alebachew
returns. In this case Ato Alebachew can claim &llgroperties along the credits he has with
his son, which he could have claimed before thdladatton of absence and before the
extinction of obligation. Here the obligation of $gianaw to pay Birr 50,000 to his father is

said to be relieved.

His son may not claim that his obligation to pag thoney has extinguished by merger as
coming of merger to an end results in revival of #xtinguished obligation according to
Article 1844 of the Civil Code.

Another illustration in which obligation extinguisth by merger could be revived is for
instance, if company X lent company Y Birr 2,00@04ut if the two companies merged into
one before company Y paid its debt (merged). Howetve¢he two companies split back to
their original position, merger is said to cease the obligation will revive on the debtor.
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1.8. Limitation of action

As it is remembered, different ways by which cociwal obligations can be extinguished have
been seen. The last way by which contractual ofbigacomes to an end is limitation of

action. Limitation of action will be discussed, mpwith prescription and limitation of right.

Under this topic we will discuss the effect of tperiod of limitation on principal and
collateral obligations, the instances on whichgkeod of limitation is interrupted, the role of
court in disregarding and considering, along witle tright of the parties in waiving and

invoking the period of limitation.

Objectives

After you have studies this section, you are exqubtb:

» Tell the difference among prescription, limitatiohaction, and limitation of right
Explain the provisions if they are limitation oftea or limitation of right
State the effect of period of limitation on pringi@nd collateral obligations

Pinpoint the circumstances where period of limitattan be interrupted and its effect

Y V VY V

Explain the power of the parties to waive or invgleriod of limitation, along the
circumstances where such powers can be exercised

> Explain the power of courts in setting aside oretiarding period of limitation

Under the Ethiopian law of contract limitation aftian has been put as one way of extinction
of obligation. Making period of limitation a meaagextinction of obligation creates security
of business transaction eroding uncertainty amoomgtractants. Period of limitation also
avoids bafflement which might be created owingdssl of evidence when time lapses. Its
deterrence impact on dormant contractants is atswiderable purpose of extinction of
obligation by period of limitation after which thgarty will not be compelled by thes
undertaking in the contract. The problem relatethvaoss of evidence after the lapse of a
considerable of period time is also avoided byqukdf limitation or prescription. Prescription
can be either acquisitive or liberative. Acquistigrescription entitles the beneficiary with

certain right after the expiry of certain periodtiofie.
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Period of limitation is one classification of pception that includes libertive and acquisitive
prescription. Liberitive prescription relieves theneficiary from certain obligations after the

lapse of certain period of time.

In liberative prescription there can be limitatioihright and limitation of action. Limitation of
right absolutely extinguishes the right of the otharty while limitation of action extinguishes
the right to bring action i.e. court action. ThéhiBpian law of contract under Article 1845

provides the principle of period of limitation.

Art.1845  Period of limitation
Unless provided by law, action for performance ofcentract, action based on non-
performance of a contract and action for invalidetiof a contract shall be barred if not

brought within ten years.

According to this provision “action for performarigefers to bringing a court action to effect
performance, “action based on non-performance adrdract” refers to bringing court action
aimed at remedies of non-performance like damag®cetlation and even forced
performance, and “action for invalidation of a gawt” refers to bringing court suit to have a

contract invalidated. All these actions shall berdd unless brought forward within ten years.

Discussing whether period of limitation bars rigiitaction is on issue worth discussing. In
dealing with this, the title of the section whehe tprovision is found connotes that it limits
action. In addition to that the French version egl@nt to this provision (Article 2262) limits
all actions. There are also provisions that shosvgbssibility of existence of certain rights
even after the lapse of the prescribed time. Agtid50, showing that limitation does not bar
the right exercised on pledge even when periodmnoitdtion bars the principal obligation,

exemplifies such provision.

On the other hand, it is argued whether this promiimits all rights out of the contract albeit
the indication of its title. Professor Rene Davaktput this position in his commentary as:

“The Ethiopian code preferred the formula foundha Italian civil code which provides that
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all therights are subject to ten years limitation.” He has aoméd this position denoting that

the right created by the contract disappears biydtman; it can be asserted in anyway.

The controversial issue in light of period of liatibn is the relationship between Article 1845
and Article 1810.

The time when period of limitation starts to cohas been put under Article 1846 of the Civil
Code as:

Art.1846__ Beginning of period of limitation
The period of limitation shall run from the day whthe obligation is due or the right under
the contract could be exercised.

Period of limitation for action based on non-pemfance does not for example beginto run
from the time of the formation of the contract wsgerformance shall be made immediately.
If the time of performance of the contract is aftee year from the formation of the contract,
period of limitation runs one year from the fornoatiof the contract as the obligation is due

after one year.

The provision additionally solves the problem witbspect to certain obligations like
conditional rights, which are treated separatelynasle in Article 2257 of the French Civil
Code. The French Civil Code deals with each rightctv can be due or claimed at another
time from the time of formation of contract. Comalital right cannot be exercised till the

condition is fulfilled and it is then when periofllonitation runs.

Ambiguity that could arise in respect of annuitiess been covered by Article 1847 where
limitation runs from the day the first payment wast made was due. Article 1847 has

clarified the perplexity verbally as:

Art.1847- Annuities.
In respect of annuities, the period of limitatidma$l run from the day when the first payment

not made was due
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In annuities the due date of the payments is differOne payment is paid first and the
following will be paid next. The Civil Code makdsettime of the first payment a reference for

counting period of limitation in respect of annegi

Someonewho is entitled to be paid every May 1 aodelhberl is not, for example, paid as of
1960 till 1975. It is questionable if his rightbarred for his claims staring November 1, 1960
— November 1964 as these payments have been dumferthan ten years or he has lost all
his right since ten years has lapsed before thtsrigre asserted. According to Article1847, all
the rights are barred starting from the time whenfirst payment which was not made is due.

Haziness, which can be created by way of assessy&gar whether in weeks, days or hours,
has been dealt with under Article 1848. Accordinghe period of limitation shall run from
the day when the obligation is due or the rightemtthe contract could be exercised and is
effective, excluding the day on which period ofitemion begins to run. The action is barred
upon the expiry of the last day without having based.

If the remaining last day for the effect of periodliimitation is a holiday, the action shall be
debarred on the next working day. According to ékemplification of David “If a claim is
due on March 3, 1955, the period of limitation viné completed on March 4 1965 at the very
beginning of the day” (6:00Am considering Ethiopiaay of dividing days into hours).

Principally period of limitation is one way by whimbligation extinguishes. Extinction of
principal obligation might have different effect tre collateral obligations attached to it. The
effect of period of limitation on collateral obligans has, accordingly, been treated under
Article 1849 and 1850.

Art.1849 Collateral claims.

Interests and collateral claims shall be barred wehthe principal claim is barred.

Page | 37



According to this provision, as a rule interestsl awollateral claims are barred when the
principal obligation is debarred by period of liatibn. This seems justified, for the collateral

claims depends on the principal claim which is gdiarred by period of limitation.

When the collateral claim is a pledge, however, fileglgee may exercise his right on the
pledged property pursuant to Article 1850 whichssé creditor whose claim is secured by
a pledge may exercise the rights arising out ofdgée notwithstanding that the claim is
barred”

Assume that Ato Ejigu borrowed 5000 Birr to be paiittr one year with 2% interest. After 2

years Belay pledged his car and Wasihun becamaramor. The obligation to repay the debt
is barred after 11 years as the right to reclaartstfter one year and this year is not included.
Ten years has not lapsed for the obligation of Balad Wasihun even after 11years lapses

from the due date of the principal obligation.

Be that as it may, Ejigu cannot exercise his rightcollateral obligations like surety, and
mortgage eventhough 10 years has not lapsed foclthwe on surety and mortgage. If the
principal obligation is barred collaterals are disored excepting pledge. He can, accordingly,
exercise his right on the pledge.

There are two ways by which period of limitationngerrupted. These are recognition of the
debt by the debtor and bringing of action or prowyddefault notice to effect payment. These
two ways have been stated in Article 1851 subrid)(h).

Art.1851 _Interruption.

The period of limitation shall be interrupted where

(a) the debtor admits the claim, in particular byymg interest or installments or by
producing a pledge or guarantees; or

(b) the creditor brings an action for the debtordischarge his obligations.

When the debtor recognizes the presence of delpiaiyng interest, installments, providing

pledge or mortgage, the period of limitation isemtipted. When the creditor brings an action
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to effect performance, period of limitation is agaiterrupted. A court action interrupts period
of limitation if it is communicated to the debtdf.the debtor is communicated, it is not
necessary that the action be brought to a competant. Serving notice to the debtor is
enough to interrupt period of limitation. It mus¢ born in mind that these ways by which
period of limitation is interrupted are illustrati® which might again include other ways like

novation.

Interruption of period of limitation is of great puartance for the creditor, as his right is not
debarred. This effect of interruption of periodliofitation has been indicated under Article
1852 as follows:

Art.1852. effect of interruption.

(1) A new period of limitation shall beginto runarpeach interruption

(2) Such period shall be ten years where the dabtbdeen admitted in writing or established
by a judgment.

According to this provision, a new period of limiitan runs when there is interruption. A new
ten years period starts to run. Assume for exarpdeAbraham did not require performance
for 9 years against his debtor. If Ato Abraham dgk performance or put the debtor in
default, a new period of limitation starts to rdinen Ato Abraham can require performance
again within ten years after 9 years. He can tleguire performance within 19 years from the
formation of the contract.

The court has discretion whether certain claimIdbalbarred by period of limitation or not

when there is special relationship between thagzarfrticle 1853 empowers the court with

the power of setting aside a plea of period of tltmon if it is convinced that the creditor

failed to exercise his right because of obediemdear he feet of the debtor with whom he has
special relationship.
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Art.1853  Special relationship between the partie

(1) The court may set aside a plea based on limoitatvhere it is of opinion that the creditor
failed to exercise his rights in due time on theaamt of obedience he owed to or fear he felt
of the debtor to whom he is bound by family refalap or subordination.

(2) In such a case, third parties who guaranteeel playment of the debt shall however be

released.

If for example a employee of Ato Haile fails to esise his right to require payment of 1000
Birr, which he lent to his employer, and his rightlebarred by period of limitation, the court

may set aside plea of period of limitation.

If Kebede lent 5000 Birr to his father and 10 ydagsed before he requires repayment, the
court may disregard period of limitation if his Hat invokes period of limitation. The court
does not, however, have such discretion with reg@rthird parties who guarantee payment.
Third parties are required to be released of thellateral obligation pursuant to Article
1853(2).

Although the value of good faith has paramount irtgoece in law of contract, bad faith of the
parties is rarely considered in enforcing periodliiofitation. The beneficiary of period of
limitation can raise period of limitation contraiy good faith according to Article 1854 of the

civil code.

Period of limitation is a mandatory way of extictiof obligation and is not subjected to the
agreement of the parties. They can never waive #dvance by agreement, nor can they fix
period of limitation other than that fixed by la8uch prohibition has been provided under
Article 1855 as:

Art.1855.  Contrary provisions.

The parties may not in advance waive limitation n@y they fix periods of limitation other

than those fixed by law.
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It can, however, be waived after it has been dweneBciary of period of limitation is at
liberty to waive period of limitation after it hdallen due. Failure to raise period of limitation
is considered to connote waiving of the defensgeniod of limitation. In light of this, Article

1856 denotes the above connotation.

Art. 1856 __ waiving of limitation.
A party may waive limitation after it has becomieetive.

The court shall not have regard to the period ofifation unless pleaded.

It is questionable if this is equally applied totidle 1810 which says, “No contract shall be
invalidated unless an action to this effect is lgittuwithin two years from the ground for
invalidation having disappeared.” The phrase “Nataact shall be invalidated” seems to
impose obligation on the court not to allow invalidn eventhough plea of limitation is not

raised.

Discuss:What is your position regarding the above issues?

Chapter Summary

Obligation created by contract does not exist ferebometimes it is natural to extinguish it
for different reasons. Normally, a contract extiispes when it is performed according to the
agreement. In addition, contractual obligation @so be extinguished by invalidation,

cancellation, termination, limitation of action}-%#f, novation, remission of debt and merger.

When a certain contract is invalidated for the preg of defect in the formation of the
contract, there will be no obligation to be perfednThe same holds true once a contract is
cancelled owing to non-performance of an obligatiorthe term of the contract. When a
contract is terminated the obligation of the partteases prospectively starting from the time

of termination unlike that of invalidation and cafiation which have retrospective effect.
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Remission of debt, which can be accepted by siles@mong the other grounds of extinction
of contractual obligation.

When contractants replace an existing obligatiothh @nother new obligation in its nature the
previous obligation extinguishes. Novation is diet from variation as the previous
obligation is replaced in novation unlike variatiam which the obligation is modified.

Novation extinguishes the obligation along withatsessory obligations.

Set-off, which happens when contractants are aedib each other in different transaction
upon the fulfillment of certain conditions, extinglies contractual obligations, as well. It can
be undertaken only if the debts are money debfsragible things of the same species. The
extinction effect of set-off is strongly limited tbe extent of not affecting the right of third

parties.

Merger with its peculiar effect brings an obligatito an end. It happens when the debtor
becomes creditor at the same time. Unlike othersvadiyextinction of obligation, merger shall
not affect the right of third parties on the obtiga.

Period of limitation, which bars the party from wéing any effect of the contract, has also
been put as a ground of extinction of obligatiomc® certain period of time lapses, the
creditor is prevented from enforcing his right aghithe debtor or the debtor can be relieved
of his obligation invoking period of limitation. Bhcourt cannot, in its own motion, invoke

period of limitation. Rather failure to invoke tdefense as a preliminary objection, results in
presumption of waiver of the defense.

Generally, when an obligation is extinguished foy aeason there is no legal mechanism to
enforce it. The capacity of enforcing the obligatimight vary depending on the ground of
extinction of obligation. Obligation which extinglies owing to merger and performance

does have different impacts on the contractants.
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Review questions

1. What are the differences between ancellation, idatibn and termination?

2. Ato Belay and one minor child enter into a contréictthe contract the minor child has sold
his motorbike. Late Ato Belay sold it to Ato Beha#nd the tutor minor wanted to have the

contract invalidated. Can he invalidate the contaac get back his motorbike?

3. Bahre PLC owes Mesebo cement factory 1,000,000aicr on another transaction Mesebo
cement Factory owes Bahre PLC 1,000,000. Bahrelsbought a bus on loan from Mesfin
industrial engineering for, 1000, 000. Unfortungtethe PLC is declared bankrupt and
consequently Mesebo cement factory wanted to esietsbff. What would be your advice for

Mesfin industrial engineering if you were the orgation’s legal advisor?
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Chapter Two

Special Provisions Relating To Contracts

Introduction

As we have discussed over and over again, oneeofutictions of contract law is filling the
gap which might be created because of the faildirth® parties to anticipate forthcoming
contingencies. Bearing this in mind the civil copgevisions provides certain gap filling
provisions. These gap filling provisions are fowwuattered in the civil code.

All the same the civil code cannot exhaustivelyldeigh all the contingencies, which may
come up with the formation of a contract. It rathteles to cover the most frequent
contingencies for which the parties do not agreeagmee less vividly. Special terms of
obligations or contracts is rationed to deal withp dilling provisions; it includes certain

mandatory provisions, though.

The most frequent areas where the parties do Igape or agree less clearly are stipulation as
to time, earnest, liability, alternative obligatiand condition. These areas are to be discussed
under this chapter. In doing so, provision as toeti earnest, provision as to liability,

alternative obligation and condition will be dissad respectively in each section.

Objectives

Having read this chapter, students are expectbd table to:

» Distinguish which provisions are gap-filling promes
Identify among gap filling and mandatory provisasf the law
Explain how time in days, weeks, and months coeldddculated
Know what conditional contractual obligation mean

Understand what differertiates alternative oblmgat from other obligations

YV V V V V

Distinguish between damages and penalty
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2.1. Provision as to time

Contractants may more probably provide the timep@fformance within certain period of
time without specifically stating the time. Theyyraso provide the time in certain number of
weeks, months, or ambiguously on first, last, oddte of a month. The presence of different
days in months in Gregorian calendar and the poeser thirteen months in Ethiopian

calendar might continually and unexpectedly crgafe as to time.

This title aims at filling gaps that happen witherence to time. In doing so, it settles gaps
which may be created when time is fixed to be aftgtain period of time from certain date,
within certain period of time, in weeks and montivken a holiday lies in between, and other

related gaps.
Objectives

Dear learners, after you have read this section, /@ expected to specify the exact time
when:

» The time is not specific but rather given withineatain period of time

» The time is fixed in days, weeks, months,

» The time is fixed in the first, last or middle ofreonth

>

The last due date is a holiday

Provisions as to time generally deals with the tahevhich performance is due in order that
the debtor can be clear as to exactly when to parfos obligation. Article 1857 declares that
calculation of time as to when an obligation isb® discharged after certain period of time

from the date of the contract or any other date ise considered as of this provision.
These provisions generally deal with fixed daysekee months and other period of time like

holidays. Article 1858, destined to cover time fixe days, states that the debt to be due on

the last day of such period without including tlag @f the conclusion of the contract.
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For example, Mr. Aragaw promised in a contract maé/3/2000 to perform his obligation
in 7 days from the formation of the contract. Thstldate for the performance of the contract
is on 13/3/2000. In counting the days 5/3/2008,réference time, is not counted. That’s why
the last date is not 12 but 13.

Time in contract can be fixed in weeks. Article 288veal the calculation of the period fixed
in weeks. If the time is fixed in weeks, the daylué last week that corresponds by its name to

the day of the formation of the contract is the date.

To illustrate, assume Samson concluded a conwguerform his obligation on Monday Sene
1/3/1998. He agreed to perform his obligation afteee weeks from the making of the
contract. The due date is then Monday 22/1998.Mgndathe time of formation of the

contract shall be corresponded to Monday in the tivhen performance shall be made.

When the time is fixed in months, Article 1860 pays the ways of computing the time.
According to Article 1860, the last date is the d&yhe last month which corresponds the day

of the making of the contract in number not in name

For example, the last date for someone, who eniateccontract on June 1, 1998 promising
to perform his obligation within four months, is Qg 1998. Sameness shall be in date not in

name. The date in the formation of the contradtamd the date of performance shall also be

Sometimes certain dates of a month in Gregoriaendar might not have corresponding
number in other months. The absence of correspgndumber might create uncertainty
whether it will be transferred to the next monthitawill be the last day of the month, which

does not have a corresponding number.

Gap filling function of such uncertainty has bedaypd by Sub Article (2) of this provision.
Sub Article (2) of this provision, dealing with pedt fixed in Gregorian calendar without a
corresponding date for the day of the making ofdbetract, stipulates the due date to be the

last day of the last month.
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The due date of someone who concludes a contra®ctwber 31 to perform his obligation in
four months is February 29. Normally the correspogdiumber shall be 31. But there is no
such number in February. This is because Februaeg dot have the date 31. Its last date is
29. Accordingly, the due date is February 29.

In addition to the cases where there is no cormdipg number in Gregorian calendar,
peculiar Ethiopian calendar with thirteen monthsoabegs gap-filling provision. As the
thirteenth month has five or six days, the probighdf not getting corresponding date is more
probable. This creates two choices which are ettbtatly ignoring the month or ignoring the
month when there is no corresponding date and densqg it when there is corresponding

date in it.

The Ethiopian Civil Code prefers totally ignoringetmonth as it can bee seen under Article
1860 (3) which says that “The thirteenth month e Ethiopia Calendar shall not be taken
into account”. The thirteenth month of the Ethapicalendar is disregarded pursuant to Sub

Article (3) of the above mentioned provision whba periods are fixed in months.

For example, assume that a contract was made omeHdlrand stipulated that the obligation
will be discharged within four months. The due da&eHidar 10 without considering
Pagumen. Pagumen/thirteenth month is not considérealst be born in mind that contract
concluded in Pagumen is considered to have beeplunted in Meskerem. A contract
concluded on any day of pagumen is consideredittihais been made on Meskerem 1 in the
Ethiopian calendar.

Sometimes, contracts may stipulate time provisieitls less clarity using expressions like, at
the beginning, in the middle or at the end of aatermonth. Stipulating such indistinct
expression can puzzle parties with reference texiaet time. Article 1861 provides a way out
for such vagueness.

Art.1861. Monthly periods.
Where the period expires at the beginning or atehd of a month, such period shall expire

on the first or on the last day of such month.
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Where the period expires in the middle of a monthgeriod shall expire on the fifteenth of

such month.

According to this provision, if the period expirasthe beginning or at the end of a month, the
due date is the first or last date of such moritthd stipulation is in the middle, it shall expire

on the 18 day of such month.

The day which we arrive at by the aforementionetineues may be a holiday. This has been
covered under Article 1862 of the Civil Code. ParsLto this provision, the next day shall be

the last date when the period expires on a holidayayment may not be possible on holiday.

It might be questionable whether that holiday shalla national holiday and the place whose
holiday is considered might as well cast doubt on.yThe holiday may not necessarily be a
national holiday. When it is not a national holidayshall be determined having regard to the
place of payment. And the place of the debtor statisider in determining holidays other

than national holidays pursuant to Article 1862.

Art. 1862._ Holidays
Where the period expires on a day which is holigathe place of payment, such period shall

expire on the next working day.

It is worth knowing that Article 1862 is an exceptito the Articles that precede it. Holiday
cannot be invoked where there is specified timéiwitvhich an obligation is to be discharged
pursuant to Article 1863. In light of this, Article863 has been provided as:

Art.1863.__ Lapse of time.

Where an obligation is to be discharged within &afied period of time, the debtor shall
discharge his obligations before the expiry of spehod.

He shall fix the exact date on which he shall dsge his obligations unless the

circumstances are such as to show that the sakliddb be fixed by the creditor.
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In such a period of time the debtor shall dischdngeobligation before the expiry of the
period eventhough the last date is a holiday. Hmagbe relieved of his liability to his failure

to discharge his obligation on due time on the gdbof holiday.

When certain contractual act is fixed to be mad&iwia certain period of time, a question can
be raised as to who is entitled to fix the exawieti Determination of beneficiary of period of
time has been presumed as of Article 1865 of thal Ciode. Article1865 presumes that the
debtor to be beneficiary of such period, unlessctirdrary, can be inferred either from a clear
stipulation or circumstance of the case. The deistoequired to fix the exact time on which
he will discharge his obligation unless the circtanse depicts that it is to be fixed by the

creditor.

The advantage, which the debtor gets from beingfiary of period of time, is waving it at

his option. Article 1866 of the civil Code providéss in its wording as:

Art.1866.__ Waiving of benefit of time.

The debtor may discharge his obligations beforeetki@ry of the agreed period of time unless
contrary intention of the parties can be inferredm the terms or nature of the contract or
from the circumstances.

Payment made before the expiry of the agreed p&fidtiche may not be recovered.

The debtor can discharge his debt before the )qfirthe agreed period of time unless

contrary intention of the parties can be inferfBlde debtor cannot, however, get back what he
has paid before the expiry of the time albeit lesg beneficiary of time. Once he discharges
his obligation his benefit of time limit ceases.eTéreditor has similar advantage as well if he
is a beneficiary of the period of time. Article IB& destined to deal with such benefit of the

creditor.

Art.1867.__ Right of creditor.
The creditor may not demand performance beforeedpary of the agreed period unless such

period was fixed for his exclusive advantage.
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Where the period is fixed for the exclusive bera#fthe creditor, he shall, where necessary,

grant a reasonable period of time for the debtodigcharge his obligations.

The provision allows the creditor to demand perfamoe before the lapse of the agreed time,
if the period is fixed for his exclusive advantage. that as it may, the creditor is required to
give a reasonable period of time for the debtodiszharge his obligation pursuant to Sub
Article (2).

Article 1868 extends protection to a creditor whaskerest might be jeopardized by an
insolvent debtor with benefit of time. This proasientitled L.oss of benefit of timesays
verbally “Thedebtor whose insolvency has been established orhak reduced the value of
the securities given by him to the creditor shadld the benefit of the agreed period of time

If insolvency of the debtor is established or i€ tHebtor reduces the value of securities,
benefit of time cannot be invoked against the ¢toedirhe reason seems reduction of value of
securities and establishment of insolvency redubespaying capacity of the debtor and

imperiled the creditor when time passes.

2.2. Conditional Contractual Obligations

Contracting parties are free to design their camtes far as they do not contradict the
mandatory provisions of the law which cannot beasatle. Providing a condition upon the
fulfillment of which the effect of contract depenidsone way by which contractants exercise
their freedom of contract. Providing a conditionoise way by which parties may determine
the fate of their agreement. It can thereby hedprtltope with the contingencies. Accordingly,

contracting parties can make their contract coowl#i as a whole or one of its terms.

A contract to which condition is attached is codet® this section. While discussing the
conditional contract, this section provides the nmeg of condition, the obligation of the
parties to a conditional contract, the types ofditton along with their effect, the relationship

between the condition and the contract with refeeeo validity.
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Objectives

After discussion on this topic students are exkttee able to
» Explain what condition is under the civil code
» State the acts, which the parties can do befoadter the fulfilment of the condition
» State the two types of conditions along with tleffect on the contract

» Explain whether validity of the condition affectsetcontract

Such freedom of contract is enshrined in Articl&69,8which says in its verbalizatio
contract shall be deemed to be conditional whereldtes to an obligation whose existence

depends on the occurrence or non-occurrence ofrtainesvent.”

According to this provision, existence of the oltigns is determined by occurrence or non-
occurrence of uncertain event. It is this determirevent which is a condition for existence of
the contractual obligation. The determinant evdmdlisbe uncertain in its meaning. The
meaning of uncertainty in Ethiopian law of contréstbroader than in some other legal

systems, which limits the term to mean only evevitsse very existence is uncertain.

Professor David has defined it broadly to includeartainty as occurrence or non-occurrence
of certain event or even uncertainty as regardstithe of its occurrence. The meaning of
certainty is broad enough to put in a nutshell uagety that exist only in the minds of the
parties and which depends on whether somethingemaggpor did not happen in the past. The

meaning of conditional contract is expected to takéhe above instances into account.

For example, Ato Behailu is not sure if his brotiheralive or dead though his absence is
declared. He sold his house on condition that tothier is dead. This is a conditional contract

though the event may have already happened.

Condition determines the effect of contract in tways. It either ends the effect of contract or
makes the contract effective upon its fulfillmeB@bnsequently, a condition can be condition
subsequent or condition precedent. Articles 18t E8v2 deal with condition precedent and

condition subsequent respectively.
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Article 1871__ condition precedent.
Unless otherwise agreed, the contract shall becetfe as from the day when the condition is
fulfilled.

This provision encapsulates a presumption in faafozondition precedent in the absence of
agreement otherwise. The agreement, which sets #sglpresumption, shall be clear enough
to help judges reach a decision that the condiBatondition subsequent. The possibility of
ambiguous agreement concerning whether it is camdjgrecedent or condition subsequent
call for presumption of either of them that is cibioth precedent.

Assume that Macdona private college , which is éechto run Diploma program, and Ato
Tatek entered into a contract of employment. Traag serbally “The College and Ato Tatek
have concluded contract of employment on conditi@t the government permits the college
to start a degree program.” There is no indicatwinether the condition is condition

subsequent or precedent.

It is accordingly questionable if the contract dhia¢ effective or remain ineffective till the
condition is fulfilled. To solve such problem thanhanates from a possible gap, the law
presumes a condition to be regarded as conditiec@dent. Ato Tatek can start his work or
the college can have Ato Tatek start his work asandition precedent, the contract is
effective when the condition is fulfilled. Befohe fulfillment of the condition the contract is
not effective. Another connotation incorporatedhrs provision is its effect on the contract.

The effect of contract starts upon the fulfillmehthe condition.

To illustrate assume that Ato Bergena enteredantontract where he is to sell his house if he
wins DV lottery. In the case at hand the contrdctade of house will have effect only when
the condition is fulfilled. The condition is, acdimgly, condition precedent or suspensive

condition.

Article 1872 depicts the other type of conditiolgre with its effect. The depiction in its

wording has been put as:
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Art.1872__Condition subsequent
(1).A contract whose cancellation depends on th®iwence of an uncertain event shall be
effective forthwith.

(2).1t shall cease to be effective where the eveatrs.

Condition subsequent or resolutive condition iseutain event upon the occurrence of which
the cancellation of the contract is carried oute Thntract ceases to exist upon the occurrence

of the event. The effect of the contract starts ediately after the formation of the contract.

The effect of the condition subsequent is candehllabf the contract upon its fulfillment. A
thing sold on condition subsequent shall be defidemmediately after the conclusion of the
contract and handed back if the condition is fidéfll Saying the effect of condition
subsequent is cancellation takes us to the comwciubiat the cancellation will have the effect
of reinstatement as provided under Article 181%hef Civil Code. It shall, however, be born
in mind that it will not be preceded by perfect egfation damage as this cancellation is not

owing to non-performance of contract.

In addition to that, condition subsequent shalbdieput it as condition subsequent. Unless
there is agreement that shows the type of conditierpresumption as we have seen before is

condition precedent.

The parties themselves can sometimes influencedhdition, which determines the contract.
In such a case, the party who does not want tHirhént of the condition may prevent its
fulfillment. Such contracting party is no less ®dquated to a party that fails to be bound by a
contract. Failure to be bound by a contract isallycundesired behavior. The presumption of
uncertain event on which conditional contract dejseis also eroded if one of the contracting
parties can determine its occurrence. Considerimg possible aforesaid behaviors of

contractants, Article 1870 provides a remedy.
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Article 1870__ good faith
A party may regard a condition as fulfilled whehe tother party has prevented its fulfillment

in a manner contrary to good faith.

Eventhough the condition is not fulfilled, if italfillment is hindered by one of the parties and
his act of hindrance emanates from bad faith, thadition can be presumed to have been
fulfilled. Then the party may require the right Weuld have done so had the condition been
fulfilled. The value of good faith is actually fliwhich requires interpretation depending on

the case at hand.

For example, assume that Ato Abebe entered intlnaract with Senait to sell his house if he
is employed. Later if Ato Abebe refuses the emplegtrhaving got the chance, Senait can
require performance of the contract proving thatdieeit in bad faith. This is because Ato
Abebe can be employed or refuse to be employedrigtis to be employed or not puts him in
a position where he can determine the fulfillmehthe condition. Bad faith can be proved if

he did it in case the contract is performed.

She can also keep silent without requiring perforoea Ato Abebe cannot, however, require
performance, as it is an option only to the pahgttdid not prevent the fulfilment of the

condition. The party that prevents the fulfillmefitthe condition cannot “regard the condition
fulfilled”

Discuss:Do you think that Article 1870 is equally applicakb condition subsequent?

The provision is equally applied to both conditiprecedent and condition subsequent. The
requirements which are provided in this provisioe prevention of the fulfillment of the
condition and bad faith of the party that prevatgdulfillment. These two requirements are
cumulative as well as sufficient equipment. Thesguirements are cumulative in that both
prevention and bad faith shall be established. &heguirements are sufficient in that no

additional requirement is required to enable theypa&gard the condition fulfilled.
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To illustrate it, assume in the above example Abele bought a house, which will be given
back on repayment of the price if he did not suddae father. At the time of succession he
renounced the succession. Senait can give backhtluse on the presumption of the

fulfillment of the condition eventhough he did rsotcceed.

The good faith requirement, which is dominantly rfduin contract law provision, is
emphasized in contracts whose existence dependsowdition as well. Article 1873 is
provided to strengthen the good faith requiremeoviged in Article 1870.

Art.1873___ Non-interference.
The parties shall refrain from doing any act liketyprevent the regular performance of the
contract upon the fulfillment of the condition.

The connotation enshrined in this provision seemnsréate ambiguity. The act may prevent
either the fulfilment of the condition and therepgrformance or the performance of the
contract. The provision is therefore doubtful ifefers for the act that prevents the fulfillment

of the condition and thereby performance or digettte performance of the contract.

The parties as we have seen before may prevertlfilenent of the condition and thereby
prevent the performance of the contract. The maray also destroy, damage or alienate the
object of the contract to which condition is attadhThese acts clearly prevent the normal

performance of the contract.

For example, Ato Hailu agrees to sell his houséig wife comes from America. It is
guestionable if this provision prohibits the conteat from preventing the coming of his wife
and thereby hinders performance of the contradtmohibits him from selling or destroying

the house and prevents the performance of theamntr

The act of the parties which prevent the fulfillmheh the condition has been covered under
Art.1870 of the Civil Code. Extending Article 1818 cover such acts makes the provision
redundant. In addition to that, the provisions folilow Article 1873 seem to show that the act

refers to acts which directly prevent the perforognf the contract. Therefore Ato Hailu is
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prevented from selling or destroying the house bycke 1873 and his contractant is given the
discretion to regard the condition fulfilled for &Hailu’s act of prevention of the fulfillment
of the condition pursuant to Article 1870 of thesiCCode.

This does not mean, however, that the partiestaselately excluded from any act with regard
to the object of the contract subject to conditiBtrict restriction not to do anything on the
object of the contract not only renders it unprdaohecbut also denies the holder the right to
take necessary measures to protect damage andcidépre and administer the thing.
Accordingly, albeit certain restrictions the holdeay exercise certain acts on the object of the
contract subject to condition. Article 1874 hasrbpeovided with this rationale.

Article 1874 Acts of management.
Acts of management done prior who exercises tte sigall remain valid where the condition

is fulfilled. Damage may be claimed where such aeie done in bad faith.

According to this provision acts of management aseeptionally allowed albeit the
prohibition of Article 1873. Knowing what acts ofamagement and acts beyond management

are important to determine the acts which can amat be carried out.

Discuss:What do you think are acts of management and agtsrid management?

You are expected to refer to Article 2204 and 2#06rder to know these terms. Lease for
term less than three years, the collection of debivestment of income, discharge of debts,
are acts of management while alienating or mortgageal-estate, investing capitals, signing
a bill of exchange, effecting a settlement, givoansent to arbitration, making donations or
bringing or defending an action are acts beyondagament. These two provisions are not
exhaustive lists which exclude other acts. Othds acay also be included by analogical
interpretation now that these lists are illustratisgts.

In addition to that, whether the provision refersondition precedent or condition subsequent

is moot to be dealt with. The provision clearlyatek to “any act likely to prevent the regular
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performance of the contract upon the fulfillment thie condition”. This phrase shows
condition precedent as it is condition precedeniciviis performed upon the fulfillment of a
condition. On the contrary, condition subsequersults in cancellation of the contract.

Therefore it seems to refer to condition precedent.

However, it seems unreasonable to allow acts thewept restitution preventing acts that
hinder performance of the contract upon the falfght of the contract. Interpreting the
provision in a way it avoids absurdity makes it extended and applied to both condition
precedent and condition subsequent. The provissems sound therefore if it is applied to

both condition subsequent and precedent.

A buyer of an immovable under condition subsequand seller of immovable under

condition precedent are in actual control of thenomnable. The act of these persons might
affect the right of their respective contractantg fweventing regular performance or
restitution. Before the fulfilment of the conditipthey are not allowed to carry out any acts

beyond management like alienating, investing cmitnoting and so on.

If acts beyond management are performed, theyujed to invalidation by the other party.
Article 1875(1) indubitably depicts the right tovalidate such contract by the victim of acts
beyond acts of management.

Art.1875.__ Acts beyond management.

(1) Acts beyond management done by the party waicisgs the right may be invalidated
where the other party requires.

(2) Any interested party may require the other pad state within a reasonable period of
time whether he will require the acts beyond manaage to be invalidated.

(3) The effect of invalidation shall be as providiydArt. 1808-1818.

Eventhough the parties in actual control of a thuedore the fulfillment of a condition are
allowed to exercise acts of management they sleaih lgood faith. The acts of management

shall be made in good faith. It shall not, for exden be made to affect the interest of the party
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for whom performance will be made. Acts of managetneade in bad faith are also subjected

to invalidation.

Assume a prisoner who does not know his convictold his house for 100,000 to Ato
Mekbib. The contract will be cancelled if he ise&ted. Then he was sentenced to three years
of imprisonment and this is communicated to Ato biek Later Ato Mekbib rented the house
for two and half years when the prisoner was leth\8 months to be released receiving the
money in advance. Though the act of Mekbib is &chanagement, it is contrary to good faith

and entitles the prisoner to the right to requompensation.

Invalidating acts other than acts of management aff@gt third parties who have dealing the
actual holder. Sub Article (2) has extended prataedio such party to require the other party
to state whether he will require the invalidatidntlte acts beyond management. These third
parties are required to be protected so that bssittansaction is secured. Such protection can
be analogized from general effects of invalidat@sninvalidation cannot be made in a way it

affects third parties in good faith pursuant to.28tL6 of the Civil Code.

Article 1876 is leased to cover the status of thetypthat exercises the right before the

fulfillment of the condition with respect to fruitsd profits.

Art.1876__ Fruits and profits.
The party who exercises the right prior to theillatent of the condition shall, where the
condition is fulfilled, retain the fruits and prtfihe received in good faith prior the fulfillment

of the condition.

That party which exercises the right before thdillioent of the condition is, accordingly,
entitled to profits and fruits, which he received dood faith before the fulfillment of the

condition provided that the acts are not invalidate

Assume Ato Abebe agreed to sell his house on dondfirecedent and Bancha bought a
garden on condition subsequent. Both Abebe and lzamexercise their rights before the

fulfillment of the condition. Ato Abebe rented theuse and Bancha is earning money from
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the garden by selling vegetables. When the comdisdulfiled Abebe and Bancha have the
obligation to deliver the house and garden retgitine income from the rented house and sold

vegetables of the garden before the fulfillmenthaf condition.

A party whose right might be affected by the partie actual control can take protective
measures pursuant to Article 1877. The possibuitg protective measure has been verbally

put as:

Art.1877.__ Protective measures.
A party whose conditional rights are imperiled ntage such protective measures as he could

take, were his rights not conditional.

This provision gives this party to take protectmeasures in the way Article 1873 requires the
person in actual control to do necessary actiongratection. As taking protective measures
may not be enough, the party in actual controllse aequired to make necessary actions of
protection before the fulfilment of the conditioArticle 1877 entitles the party whose right
might be imperiled publicity to protect acts beyonmthnagement by the other party,
interrupting running of period of limitation if hisght is subject to condition precedent, and

other such acts.

Unlawful, immoral or impossible conditions are rkegad by applying provisions relating to
the impossible, unlawful or immoral object of a tramt, starting Art.1715-1716. Their
consequence depends on the relationship of theitmondind contract. If there is strong

relationship the contract will be invalidated.

The same holds true for obligation subject to coowlifulfilment which solely depends on
the will of the debtor. Such obligation is not walif, for example, a debtor promised to do
something if he wishes, if it pleases him, the gdtiion is not a valid obligation. You have,
however, to bear in mind that this does not meaordract subject to condition where a party
excludes liability by agreement is invalid. Articl879 is a testament to the above assertion

now that it says:
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Art.1879.__ Condition depending on a party

(1) An obligation assumed subject to a conditianftiifillment of which depends solely on the
party who assumes the obligation shall be of neceff

(2) An obligation shall be deemed to be assumectusdb-art. (1) where the promisor’s

liability for non-performance of the contract isobxded in the contract.

2.3. Alternative Obligations

Among the different ways in which contractants agree is providing alternative obligations.
The debtor may assume an alternative obligationreviie is to discharge either of the
obligations. Making a stipulation of alternativeligations may probably leave gaps as to:

» Who will choose the obligation to be discharged

» What would happen if one of the alternative oblgas is impossible

» What if such impossibility was owing to one of tharties?

This chapter is allotted to deal with the aforermrmd gaps.

Objectives

After you read this section, you will be able to
» Define alternative obligation
> ldentify the party that is entitled to choose

» State the position of the law when one of the @ians becomes impossible

Alternative obligations are dealt within Articld€880-1882 of the civil code. Alternative
obligation happens in a contract when the debtotoisdischarge one among different
obligations. Article 1880, in principle, depictsatithe debtor is released by performing either
of the obligations provided in the contract. Thegance of another alternative obligation casts

doubt as to who is favored in choosing the obl@atop be discharged.

Article 1881 is about who has a right to choosedbkgation to be carried out among given

alternatives. Unless there is contrary agreemei#t the debtor who is entitled with preferring
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the obligation to be performed pursuant to Artit881(1). This is not, however, without limit
in that “where the party entitled to choose doeaseaxercise his right on being required to do

so such right shall pass to the other party putswasub-art. (2) of the same provision.”

When the creditor puts the debtor in default, statihat the debtor has to choose which
obligation to discharge, if he fails to do so imnagely, such right passes to the creditor. This
right of the creditor becomes important for the tdelto attenuate the liability of non-

performance. On the other hand, when the creditentitled for such choices and if he fails to

do so, the choice passes to the debtor.

For example, Dr. Sintayehu a public hospital emgégyhas borrowed birr 30,000 on March
11/07 from Dr. Mekasha , a private higher clinicnen The agreement laid an alternative
obligation upon Dr. Sintayehu either to pay badak ldan on January 31/08 with 10% interest
or to give two hours daily professional service §ix months in the private clinic of Dr.
Mersha starting from Feb 1/08. Here the law givghtrto choose either obligation to the
debtor (Dr. Sintayehu). Assume that Dr.Mersha oneb#er 5/07 has notified Dr. Sintayehu
to make choice of which obligation he is going &rfprm. However, the debtor does not reply
and in the mean time the date is due. So whichgatitin do you think the creditor can
enforce? In fact the creditor can choose to enfaitieer of the obligations, but in this
particular case in which specific performance isid&ory, claiming the back payment of the
loan is advisable since you have seen in contradhat one cannot require specific

performance in a situation where the personaltybairthe debtor could be affected.

The choice of the parties as to the obligation ¢oplerformed is respected as far as it is
possible. Article 1882 under its Sub Article 1 slsaWwat once one of the obligations becomes
impossible, the debtor shall discharge the othégation. When the impossibility is owing to
fault of the party that is not entitled to choad@mage is required to be paid to the party that is
entitled to choose.
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2.4. Earnest

There is a great deal of disagreement on the natugesignificance of earnest. In spite of
disagreements, it is an old and frequent practitanest is considered testament for the

conclusion of a contract.

Objectives

After dealing with this chapter, you will be abte t
» Explain what earnest is
» Discuss earnest in comparison to contract

> Identify effect of earnest

There are, however, different positions as to weremarnest entitles a party the right to
terminate a contract unilaterally. Certain coustrgghere to the position that denies the right
to terminate unilaterally. Others hold the positibat earnest confers the right on a party to
terminate the contract unilaterally. There are aiffter points of controversy, which come
following the position adhered to. This sectionalbtted to discussing the position of the

Ethiopian law of contract towards the above issues.

When we see the position held by the Ethiopian k@nmination of promise guaranteed by

earnest unilaterally is possible upon certain ktnns.

Article 1885 non-performance of a contract.

(1) Unless otherwise agreed the party who has gesmnest may cancel the contract subject
to forfeiture of the earnest given by him.

(2) Unless otherwise agreed, the party who hasivedeearnest may cancel the contract

subject to repayment of double of the amount reckey him.

It can be clearly inferred from this provision thatcontract secured by earnest can be

cancelled unilaterally by either party. The pattgittcancels the contract shall, however, pay
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the amount of earnest. The party that has givemestican cancel losing the right to get back
his payment. The party that has received earnesbeahe other hand terminate the contract

paying double of the earnest.

The earnest paid in advance is considered to heopéine performance when the contract is
performed. When the contract is performed, theypgarivhom earnest is paid shall return it to

the other party or deduct it from his claim. Aid884 has put it clearly as:

Article 1884.  Performance of contract.
Unless otherwise agreed the party who has recedagdest shall return it or deduct it from

his claim where the contract is performed.

For example, Makda, gives earnest of 1000, andeggte buy television for a price of 3000.
The seller shall either receive 2000 deducting 16 3000 or if he received 3000 he shall

give back the amount of earnest that is1000.

This position of the law is applicable indeed ie #ibsence of contrary agreement. The parties

can set aside this gap filling provision and previgtherwise.

Discuss. Do you think earnest shows conclusion of con®&x, can one who has given
earnest claim more than double of what he has gasrearnest if he can establ|sh

damage in this effect? What about the one who vede2arnest in the same situation?

2.5 Provisions as to liability

There might be circumstances where the partiestdaperform the obligation, which they
assumed. The Ethiopian law of contract has proviégadedies of non-performance as a gap
filling ones. Nevertheless, the freedom of theiparno set aside such gap filling provision and

provide their own is permitted.
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Provision as to liability is one of the ways whereh gap filling provisions can be set aside.
In doing so, the parties can either extend or Itheir liability subject to the legal limitation of
unconscionable contract. Still in extending or ting liability, the parties may probably leave

gaps. This section also fills filling the gap lefteither extending or limiting liability.

Objectives

By the time you finish reading this section youlwi able to:
> locate the scope of the parties in extending andifig their liability
» differentiate penalty and earnest

» explain the effect of invalid penalty on the magntract and vise versa

Article 1886 entitled “Extension of liability” indates the possibility of extension of liability
under the contract and provides that “they will lizdle for non- performance” albeit the

presence of force majuer.

As to this provision eventhough non-performancengwio force major does not make the
debtor liable (see 1791(2), the parties can agrextend their liability even in the presence of
force majuer. In extending their liabilities, pagimay provide a penalty clause. Article 1889

is provided to this effect as:

Article 1889.  Penalty
The parties may fix the amount of damages whidnbeitiue should a party fails to discharge

his obligations or to discharge them completeldire time.

Freedom of contract to determine penalty for norigpmance discourages reluctance to enter
into a contract owing to fear of non- performan€kley can fix penalty clause either in the
main contract or in a separate document. Howevegdbm to fix the amount of damage
might on the other hand create unconscionable acmntit was in fact penalty clauses, which

was the reason for the rule of unconscionable aohitn certain common law countries.
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As unconscionable contract is also subjected talid&tion, the problem related with
lesionary penalty can be moot in penalty clauseseems to put limit in determining the

penalty clause with reference to unconscionablereaif the clause.

Article 1710 shall, consequently, be applied tatlitne extent of the amount of damage at the
time of non- performance of contract. If the pepadt terribly maximum and backed up by
condition that renders the party in unequal baiggipower, it is subjected to invalidation on
the account of unconscionable contract pursuaAttiole 1710 or to rectification pursuant to
Article 1812.

The validity of penalty clause is assured in lighth the validity requirements of general
contract provisions. A penalty clause which is madéng to mistake, fraud, duress and
undue influence is subjected to invalidation ofamtcact provided that the grounds which
foster invalidation are fulfilled. An illegal perglclause will not again have effect as illegal
acts are required to be deterred.

In light of the validity of the penalty clause, loong into the relationship between the main
contract and the penalty is worth discussing. Adcmly, it is doubtful as to the effect of
invalid contract on valid penalty clause and thieatfof invalid penalty clause on the main
contract. Article 1894 indicates their relationship

Art.1894.  Invalidation.
(1) A penalty shall be of no effect where the @amttm which it is prescribed is invalidated

(2) A contract shall remain in force notwithstanglithat the penalty is not valid.

lllustration : assume Ato Belay entered into contract with Atd{Ssa owing to mistake. The
contract is backed up by penalty clause. If theremh is invalidated the penalty will not have
effect, pursuant to sub-Art. (1) of 1894.

Assume in the above example Ato Belay and Gadissaluded a valid contract. Later Ato
Belay agreed to a penalty owing to mistake. In tlise the main contract is valid although the

penalty is invalidated pursuant to Sub-Art. (2jteé aforementioned provision.
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Assume for example. Anbassa shoes factory emphtge@hanyalew for one-year contract
deceived by false documents. The factory assumedtypef 1000 for breach of contract
before one year. In the case at hand if the maintreat is invalidated, the penalty is of no

effect.

Let us assume that there was no penalty claudeeimiain contract but the penalty clause was
inserted because of intimidation that amounts toessl made by Ato Chanyalew on the
manager of the factory. In this case only the pgnalause is invalidated and the main
contract remains effective.

Contractual sanctions which are not specific enoaighseen with suspicion. Consequently,
such contractual sanctions are subjected to coernifications as to whether the agreed

sanctions may be applied.

The other equivocal point in this provision is whitie contract is not invalidated. It sheds
doubt if a party that can invalidate a contract mefuse performance and refuse penalty
without invalidating the contract as the provisiants phrase “...is invalidated...” seems to

connote that invalidation a precondition to male penalty effective.

When a contract is invalid, however, the party nsyply refuse performance without
invalidating the contract. This power of a contamttwho is adversely affected by an invalid

contract shall be extended to a penalty clause.

Fixing of penalty does not imply the discretiontioé debtor either to perform or pay penalty.
It is rather upon the discretion of the creditdher to require performance or effect penalty
unless they clearly deprive the creditor of sughtrby agreement. One of them cannot refuse
to perform to pay penalty unlike earnest where ohéhem can cancel the contract paying

either double of the received earnest or the amoluearnest itself.

If one of them fails to perform a contract backedhy penalty, on the other hand, the other

party may opt for either enforcement or paymenpeaialty. All the same, the creditor cannot
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require both enforcement of the contract and thealbe unless penalty was provided in
respect of delay or the non-performance of a aaidtobligation. Article 1890 has been

destined to connote the above assertion:

Art.1890.__ Right of the creditor.

(1) Unless otherwise agreed, the creditor may rexjtine performance of a contract which
includes a penalty.

(2) He may not require both the enforcement of dbetract and the penality unless the

penalty was provided in respect of delay or the-performance of collateral obligations.

Let us illustrate this: Messebo Cement Factory Snd Construction entered into a contract
whereby Sur Construction will pay 100,000 penattycase of non- performance. If Sur
Construction Company fails to discharge its obl@at Mesebo Cement Factory can require

either forced performance or penalty, but not both.

If the 100,000 penalty was provided for failurepfrformance in due time or for failure of
providing pledge, Mesebo Cement Factory can rechoth forced performance and payment

of penalty.

We might wonder if contractants can agree bothttier enforcement of penalty along with
forced performance. It is even questionable if sagheement amounts to unconscionable
contract. Actually, unless there are business ieegpce, necessity, senility and other
instances that render the other party in a posdfaimequal bargaining power, the contract is
valid and they can agree as they think fit. Thesavipions are permissive gap-filling

provisions.

Then enforcement of a penalty clause can be magléraa without any restriction. There are
conditions upon the fulfillment of which it is apgd. Accordingly, Article 1891 provides that
“penalty shall be due whenever the creditor istkxtito claim damages by reason of non-
performance of the contract.” A person who could have damage as a remedy of non-

performance cannot be entitled to payment of pgnalt
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A person who can get damages as a remedy is a thattyras put the debtor in default. A
person against whom negative obligation is assuthedassumed obligation is required to be
performed only within a fixed period of time, whoskligation shall be performed within a

specified period of time and that period has expithe debtor declare in writing that he
would perform the obligation, or performance isb® made expressly without notice can
require remedies of non-performance. Such conditame also provided as a precondition of

application of penalty.

Eventhough the aforementioned conditions are fetfjlunless there is actual damage, a party
is not entitled to compensation as it can be iefitfrom Article 1801. Such condition is not,
however, applied in case of penalty. An exceptori891 has been provided under Article
1892, which sets aside the condition to get congters to be applied to penalty. This

provision shows that there shall be penalty evehemabsence of actual damage.

The same holds true when actual damage is morethieapenalty. In its Sub Article (2), this

provision deviates from payment of actual damagemthe penalty is less than the actual
damage. Actual damage which is more than the penald less than the penalty cannot be
required. However, exceptionally actual damageeaw$tof penalty can be required if the

damage is caused intentionally or with gross neglig or grave fault.

The underlying reason to provide a penalty class® ibe certain as to the remedies of non-
performance. Consequently, the role of the courtgarying the penalty is limited to protect

the required certainty of the parties. Article 1898stament to this.

Art. 1893 variation of penalty.
The agreed amount of penalty due for non-perforraamay not be reduced by the court

unless partial performance has taken place.

The court can vary the penalty clause only if thergartial performance. Allowing the power
of variation provided when there is partial perfamoe seems to be justified on account of
securing justice vent at the expense of certaidtylering the whole penalty while there is

partial performance is actually unfair which begsrection even paying certainty as a cost.
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Assume Berhane, a pianist, entered into an agreewinthe owner of Geza in which the
pianist agree to present concert for five conseeudiays with penalty of 100,000 for failure.
After he made his concert for four days, he goetdp payment and went away. In such a case
the court has the discretion to vary the penalt§@d,000 to the extent the court thinks to be

fair.

The validity of a penalty clause can be affectedh®y validity of the main contract. Invalid

nature of the penalty clause does not on the ditwed affect the validity of the main contract.

Agreement that set a aside gap filling provisiomizde not only to extend but also to limit
liability due to non-performance. Article 1887 tug effect saysthe parties may limit their

liability under the contract and provide that theyll not be liable unless they commit a fault.

In the gap filling provision dealing with non-pemfimance of a contract, there is contractual
liability in the absence of fault unless it is fermajuer as you remember in your contract law
I. However, contrary to this, parties can limitblility by agreement provided by gap filling

provisions. They cannot, however, exclude liabibfynon-performance because of fault as it

encourages deliberate breach of contract.

Contractants can specifically exclude liability ogito the fault of their employees or
auxiliaries pursuant to Article 1888. The provisimas provided this in its wording as:

Art.1888. __ Acts of employees.

(1) The parties may provide that they will not tadle where non-performance is caused by a
fault of their employees or auxiliaries.

(2) Any such provision shall be of no effect where made to the prejudice of a party who is

employee of the other party.

Such limitation of liability shall not, however, e the prejudice of the employees of the
other party pursuant to Sub-Art (2) of 1888. Thieefof such limitation of liability will be
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only on the contracting parties. The burden widrttshift from the party who has excluded to

the other contractant not to the employee.

Illustration: assume for example Sur Construction limits iteilily emanating from the fault
of its employees. When the employer is relivedudtsliability, the employee might be held
liable for more than the liability he would be lialhad the employer been not relieved, since
both the employer and employee are jointly lialflach liability might then negatively affect
the employee. Such negative impact of limitingiability is of no effect with regard to the

employee pursuant to Article 1888 of the civil Code

Chapter Summery

Providing a gap filling provision for incidents vahi contracting parties do not predict is
among the purposes of the law of contract. In lighthis, the Ethiopian law of contract has
provides certain provisions with this purpose. $gdeterms of obligation or contracts play

gap-filling role of the law of contract.

Provisions as to time are among the laws, whidhtHg# most repeatedly happening gap in
contractual agreement. Accordingly, when the tiséxed in days, the day of the formation
of the contract is not considered in assessingitiie Time fixed in weeks is determined with
reference to the corresponding name of the laskwekke the period fixed in months, which

is determined referring to the corresponding datheflast month by number.

In addition to provisions of time, provisions degliwith condition also play gap-filling role.
When a contract depends on the occurrence and coanrence of uncertain even, it is said to
be a conditional contract. Condition may be conoditprecedent if the contract will be
effective upon the fulfilment of the condition. #tan also be condition subsequent if the
contract is cancelled upon the fulfillment of thendition being effective before the

fulfillment of the condition. The presumption isfewvor of condition precedent.

The other gap filling provisions provided under ti&l code are provisions which deal with

alternative obligation. When there is gap as topaety who will choose the obligation to be
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performed, the law fills the gap by presuming imdiaof the debtor. When the party with the
right to choose does not exercise his right, theeroparty can choose the obligation to be

performed.

When contractants provide earnest for their cotittacs in itself is proof for the presence of
a contract. It however, entitles also either of toatractant the right to cancel the contract

upon causing the other party to profit the amodmaonest.

Finally, provisions as to liability, with certairestrictions on the freedom of contract, have
been provided. The parties are free to either extanlimit their liability subject to the
mandatory provisions. Unconscionable nature ofraract and negative impact of exclusion

of liability on third parties, are the ones amohg limitations.

Generally, provision as to time, condition, earngsbvision as to liability are all about the
fate of a contract which is not fully addressechwéference to the said incidents. The law fills

such gaps and provides mandatory provisions te@prthe very purpose of a contract.

Review questions

1. Ato Mesele, an academic staff of Mekelle Uniutgrgot scholarship in Norway. Mekelle
University wants to have him sign a contract, whatlows Ato Mesele, will serve the
university the whole of his life or pay a penaltf B000,000. The actual cost Mekelle
University incurs is 40,000 Ethiopian Birr. Ato M#s signed the contact for he was in need

of the scholarship.

a) Can the university require both forced performazee the penalty?
b) Deal with the validity of the contract along witls penalty.

2. Berhane bought a car on condition subsequent fkemayehu and sold a television on
condition precedent to Alemayehu.
a) Who is the holder of the car before the connitgfulfilled?

b) Who is the actual holder of the television befdre ¢ondition is fulfilled?
Page | 71



CHAPTER THREE
PLURALITY OF DEBTORS OR CREDITORS

Introduction

The presentation of the general law of contracts based up to now on the assumption that it
was dealing with a given obligation, which had gk creditor and a single debtor. But of
course, this presentation is made in the interesinoplification. In practice things may be
much more complex. An important and frequent vemnbn the scheme of a single obligation
binding one creditor and one debtor is where mdw@ntone party is involved in the
performance of the obligation. For instance, sdvereditors and debtors may be involved.

The study of this situation is the object of thegant chapter.

In our law, Chapter six of Title Twelve of the GivCode deals with plurality of debtors or
creditors. However, it is worth noting to show ttiéferent terminologies used in different
legal systems in the common law, the French lawd,am Civil Code there are different terms

used in those systems.

For reasons of consistency it will be better to tise term solidary obligation from the
perspective of debtors, creditors, and nature bfation itself. Thus, this chapter covers three
units: solidary obligations in case of plurality débtors, solidary obligations in case of
plurality of creditors and obligations other thaslidgary obligations in case of plurality of

debtors or creditors.
Objectives

After having completed the study of this unit, yeill be able to:

» Define joint and several liability or solidary ofpitions;

» Explain the effect of joint and several liabilitnang co-debtors;
» Discuss the relationship of co-debtors with theddor;
>

Discuss the relationship of co-debtors among theresg
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Define joint obligations in the case of pluralitiyaveditors;
Explain the effect of joint creditorship;

Discuss the relationship of the joint creditoter se;

YV V V VY

Distinguish indivisible and divisible obligationadexplain their effects.

3.1Solidary Obligation in Case of Plurality of Debtors

Solidary obligations in case of plurality of delstan the French legal system and joint and
several obligations in the common law legal systesmich is termed as debtors jointly and
severally liable in the Civil Code relate to sohglabligations that exist among plurality of

debtors. The provisions of the civil code whichldeh such plurality of debtors are Articles

1896 through 1909 of the Civil Code.

Accordingly, the title solidary obligations on det® is used to refer to a situation where there
is a joint and several obligations among debtarsthls unit, we will discuss the nature of
solidary obligation in different legal systems, ttedationship between a creditor and co-

debtors and the relationship among co-debtors.

Objectives

After having completed the study of this unit, gtedent will be able to:
» Define joint, several, and joint and several (safyd obligation;
» Explain the effect of solidary obligations amongrplity of debtors;
» Discuss the relationship between the co-debtordfadreditor;

» Discuss the relationship of co-debtors among thamse

3.1.1 Nature of plurality of debtors or creditors n different legal systems

The concept of plurality of debtors or creditordrisated as solidary obligations in the civil
law and as joint and several obligations in the mmm law. The common law has three

categories of promises: joint, several, and joirdt several. A joint promise is a single promise
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made by several persons to perform the same olligafth the stipulation that each of them
is only proportionally liable. In a joint promiskere is only one cause of action against the
promissory, and consequently, performance by, schdirge of, one of the joint obligors
releases the others. On the other hand, a severaige is made by one person to perform an
obligation eventhough that promise might be inr@trument which contains the promises of
other promissors; and the creditor will be entittedas many causes of actions as there are
promissors. As to the type of joint and joint areVeyal obligations, please refer Law of

Contracts I, the discussions on types of obligation

A joint and several promise binds all obligors jbiras well as severally for the performance
of the total obligation. Actually each party comtsaa several promise to discharge the total
obligation in addition to contracting a joint praai with the other. Although a joint and
several obligation is to the disadvantage of debtor many instances it is the only type of
contract a creditor will accept. In common law, dege all joint obligations are contracted as
one, it was necessary that all of them should loeegbas defendants in a suit on a joint
contract. However, a joint and several obligors barsued individually and a successful suit
against one of the co-obligors does not preventctimamon creditor from suing the other
obligors either jointly or individually. Neverthals, if a debt is completely satisfied by one
debtor, the creditor can have no further satisbactigainst the other debtors. Also, a discharge

of one joint and several debtors is generally helelease co-debtors.

A joint and several obligor who is compelled to phg whole debt has a right of contribution
against his co-debtors. Contribution in this semeans that each co-debtor must compensate
the performing debtor to the extent of his promoréte liability for the total debt.

Therefore, it may be said that all joint and selededbtors are liable individually to the creditor
for the whole debt but among themselves the cagotdiare liable only for their proportionate
share. The respective shares of the co-obligorsheaggulated by a contract created for that
purpose or stated in the joint and several oblbgati but in the absence of such a stipulation
the law will imply that they joined equally in thenture.
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The French concept of solidary obligation and tbemon law concept of joint and several
obligations have a common feature, i.e., that eatidary debtor binds himself for the whole

obligation with the result that performance by deétor discharges the other debtors.

In the French legal system, solidary obligations divided into two forms: those which are
contracted in favor of several creditors, activédsoity and those which are contracted by
several debtors, passive solidarity.

The starting point in the French codal provisioest@debts contracted solidarily is that the
creditor of a solidary obligation has an advantagéat he may obtain payment from any
solidary debtor. Although the debtors are obligegérform the same object of the contract,
they may be obliged in different ways; for examplege debtor may be bound purely and

simply and another may be bound subject to a cmdir a term.

The creditor who has taken action against one @fsthlidary co-debtors is not barred from
taking action against the others. Furthermore,dicial demand against one of the solidary
debtors interrupts prescription as to all co-debtofhe theory used by the French
commentators and the jurisprudence to explainities and duties of solidary debtors is that
there is either a fictions or real reciprocal maadamong the debtors. Furthermore, a co-
debtor may not increase the burden of the debt uperother co-debtors. In a suit by the
creditor a solidary co-debtor may plead defenseistware common to all the co-debtors in
addition to defenses which result from the naturéhe obligation and his own personal
defenses. However, the solidary co-debtors maysetthose defenses which are personal to
other co-debtors.

Defenses which are common to all the co-debtorpayenent, novation and prescription and
various grounds of invalidation of contract thatkeahe contract null and void. The personal
exceptions such as duress, error or incapacityngelm one or several of the debtors but not to
all of them.

If a debtor is released by the creditor and thditrefails to reserve the solidarity against the
other co-debtors, all co-debtors are released laadie¢bt is extinguished. The remission by a
creditor in favor of a solidary co-debtor dischargle other debtors unless the creditor

expressly reserves his rights against them. Sglidabtors inter se are liable only for their
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respective interests in the debt; and payment efathole debt by one co-debtor renders the
others liable for contribution to the paying co-tteb There is a presumption that the

obligation is divided into equal portions among tlmedebtors, but this presumption is open to
rebuttal by evidence of a prior agreement betwherdebtors. Therefore, the debtor who pays
the creditor more than his portion of the debt maysue his co-debtors for their respective
shares of the excessive payment. If one of theetseds is insolvent his share is borne equally

by the remaining co-debtors.

3.1.2 Treatment of solidary obligations in case oplurality of debtors under the

Ethiopian Law

In a solidary obligation in case of plurality oftders, each debtor is considered in his relation
with the creditor as debtor of the entire perforoear each debtor is obliged as if he were the
only debtor. In this regard, the principle is pard under Articles 1896 & 1897 of the Civil
Code.

These provisions illustrate the idea of solidaryigation among plurality of debtors. An
obligation is said to be joint and several amoreggdbbtors when each debtor is considered in
his relation with the creditor as debtor of theirenperformance (as if he were the only debtor)
or where both debtors are jointly liable for theohkh debt. Each solidary debtor or both
solidary debtors, in so far as the creditor or itoesl are concerned, is/are the debtor (s) of the

entire amount individually (severally) or jointly.

Thus, each debtor is held liable until the obligatis fully discharged. The same debt may be
required, be it divisible or indivisible, from onlyne of the co-debtors. The creditor has the

discretion to select the most solvent debtor akdeaerything from such debtor.

Under our law, Article 1896 of the Civil Code lagswn a fundamental rule regarding the
situation where several debtors are concerned &ys#ime debt. It reads, unless otherwise
agreed or provided by law, co-debtors shall betlypiand severally liable. This implies that

failing an express provision to the contrary, tleeywfact that there are two or more debtors

makes them jointly and severally compelled to penfahe obligation. Of course, joint and
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several liabilities arise from the law.

One has to say that the presumption of joint obbgais by no means evident. The
presumption in French law is exactly the revershen® no express provision so states, a
plurality of debtors does not make them joint debtand the same goes for German law for
divisible obligations. The foreign legislations dkx to protect debtors first and foremost,
because it is considered that in case of doubtrsopedoes not have to be held beyond his
share of the debt. On the contrary, the Ethiopiasil Code is in favor of creditors. Where no
express provision prohibits them from acting thi®y may always claim that the debtors are

joint debtors, and therefore ask for payment ofethiére debt of one of them only.

The Ethiopian solution is a choice probably dialatey the intention of seeing contracts
effectively enforced, rather than putting creditatghe risk of insolvency in the many cases
where no written contract is drafted. Another adaga is that the creditor does not have to
divide his actions between the joint debtors: hié simply select the one most likely to be

able to pay in full and lets him later take thekrid getting refunded from his co-debtors
(Article 1908). It is almost a pedagogical apprqdoncing upon the debtors the meaning of
the enforceability of contracts. On the other hamdan age where consumer protection
expands more and more, such a presumption of ljalitity may not be in line with current

trends.

Accordingly, a joint obligation is therefore on antatic by-product where a contract involves
several debtors. But the law itself might decidentpose a joint obligation in various other
cases; for instance in the case of the debts atattdy spouses, for persons jointly held to
pay maintenance (Article 819), for the persons eamed by the cummulation of liabilities
(Articles 2124,2125,2136 of the Civil Code), for persons involved ireteame criminal
action as instigator, principal or accomplice (&lgi 2155(2)), or persons required to make
good the same damage (Article 2155 (3);alnligation in solidum") plurality of principals in
the contract of agency (Article 2225). See also tHellowing Articles:
458,510,2155,2195,2225 of the Civil Code and AetcP55,296, 301, 308, 309, 328,342,
364366, 780,790, 825,868, 872 of the Commercial Code.
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3.1. 3. The effect of joint and several obligationsn the relations between creditor(s) and

co-debtors

Apart from the effect we have discussed, the furetdal effect of joint and several
obligations with respect to co-debtors may alsedflected in the case of novation, remission
of debt, payment of the whole debt by one co-destorAll the effects, among debtors, derive
from the principle that each of the co-debtorsetakeparately, is bound towards the creditor
so completely and absolutely as if he was the dahytor.

Since the co-debtors are bound one for the othmaseach for all, for the entire debt, they
must be considered in their collective relationshwthe creditor as representing each other.
This representation, which serves primarily therests of the creditor towards the several co-
debtors, serves likewise the interest of the dstagainst the creditor. This mandate produces

the following effects.

A) On Resjudicata

Firstly, Article 1897, sub 2 of the Civil Code pidegs that each debtor will be liable until the
obligation is fully discharged. The extent of tpiarality of rights is illustrated by the fact that

the creditor may assign his right in respect of dabtor and exercise it in respect of another,
or that he may prosecute different debtors befdferdnt courts if necessary.

This shows that the action of the creditor agaamst debtor does not amount to a waiver of
the actions open against the others later (Arti@88). Conversely, the inadmissibility of the

action against one debtor is no bar on the linkbéoother debtors.

The situation can be described as a series of emmt and direct links between each joint
debtor and the creditor, but which are unconnecteeksonal objections may not be extended
from one debtor to the other. But each link mayehav specific term or/and condition.
Conversely, the obligations of each debtor may fhdifeerent amounts, such is the case for
suretyship.
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Accordingly, an action brought against one of tleedebtors shall be no bar to an action
which may be brought against the others so lortgeasdebt has not been fully discharged. The
creditor has the liberty to pursue successivehhalldebtors so long as the obligation is not
fully discharged (see Article 1898 of the Civil @&)d

By acontrario reading of this provision, the idea is that thedaior who has instituted a court
action against one joint debtor is precluded framcpeding against the same person. This is
implied from the phrase "other debtors".

The other issue that may be raised in connectidh Wrticle 1898 is whether or not the
creditor who has instituted a suit against a jdiibtor partially is allowed to institute another
case on the remaining debt against the same coidébe won the previous case.

Dear student, how do you see the splitting of ctaumder Article 217 of the Civil Procedure

Code in case of plurality of debtors?

B) On Default notice

Secondly, a notice given to one is deemed givalli@nd interrupts limitation (Article 1899

of the Civil Code). A default notice putting onetbe co-debtors in default implies that such
notice is deemed to have also been given to ther athrdebtors pursuant to Article 1899 of
the Civil Code. The notice sent to one transfes&srifor all debtors. As you remember, a
creditor who has a right to demand performance fcordebtors is required to put the debtors
in default to claim rights arising from the non foemance of the debtors unless it is

unnecessary according to Article 1775 of the Gdaoble.

The principle enshrined in Article 1899 is a direeflection of the principle of reciprocal
representation of the co-debtors whereby the ambmplished by or against one of them is
considered to be made by or against the others meghrd to whom it produces the same
effect as if it were done by them. Co-debtors repné each other in their collective relations
with the creditor.
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C) On void and voidable contracts

The third effect relates to void and voidable cactis. As to the nature of void and voidable
contracts, the reader is advised to read Chapter Eom Article 1900 of the Civil Code, you

can understand that there are defenses commor tm-debtors and defenses which are
strictly personal. In this regard sub-Article oreems to refer to void contracts while the

second sub Article relates to contracts which aidable.

Thus, where the contract is void, any of the cotolsbcan raise this defense against the
creditor(s). Accordingly, this defense is classifinder common defense available to all. For
instance, if the object of the contract is unlawfomimoral or the contract doesn't fulfill the

prescribed formality requirement, any co-debtor icase such defense.

On the other hand, where the contract is voiddbterhay not be raised by all the co-debtors.
It is only a debtor who has the right to invokedhdation of such contract that may raise it as
a defense. Accordingly, the defense is said to peraonal one. For instance, if the contract
suffers from defect in consent or in capacity bg ofithe co-debtors, it is only this co-debtor,

who is mistaken, deceived, compelled, or incapdhbg,can raise this defense.

Among the common defenses that are available totha&ll co-debtors are payment and
limitation of actions. Where there has been a totagartial payment or where the claim of the
creditor is barred by limitation, each debtor mayoke this as a defense according to Article
1901 of the Civil Code. In this regard, in casdaaial payment and limitation of actions, the
defense is to bar the total obligation. If paymisninade by one, being the same debt, all are
released in respect of the creditor. In case ofiquéar payment by one of the co-debtors,

however, the obligation will be reduced to the akt& the payment made by the co-debtor.

D) On remission of debt

The fourth effect relates to remission of debtligy treditor. In cases where there is solidarity

of debtors, remission of debt may be absolute lative in accordance with Article 1902 of
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the Civil Code. In this regard, if the creditor liggrthe debt to all co-debtors the obligation is

extinguished and all co-debtors are released.

However, if the creditor remits one of the co-debtthere may arise a problem for applying
such remission. Sub Article one of 1902 states\lre the creditor remits the debt to one of
the co-debtors, then all the co-debtors will benieém such remission as they are released

from the obligation to the extent of the remittexbtd

Be that as it may, the creditor can make the raamse benefit only one of the co-debtors and
reserve his right against the others. In this mgtre remission will benefit only that debtor
and the creditor has a right to collect from thieeo$ less the amount he has remitted. But this
will be the case where the creditor has expresilied that the debt is remitted for the
exclusive benefit of one debtor and that his riggsinst the other debtors is reserved. This is
clearly enshrined under Sub Article 3 of 1902. Thiuthe creditor does not expressly reserve

his rights, then the remission may benefit alldbedebtors.

There is, however, a discrepancy between the twsiores of Sub-Article 3 of Article 1902.
The English version implies that where the entebtdests upon the debtor whose share has
been remitted by the creditor, the other joint debtire going to be released. It does not seem
to refer to the share of the debt of the remittebtdr. On the other hand, the Amharic version
clearly deals with the share in the debt of theaelvhose debt has been remitted. This means
where the creditor has remitted for the exclusidreaatage of one of the co-debtors, the other
co-debtors remain responsible towards the creditay is merely entitled to deduct from the
common debt the portion owed by the one dischar@éds, in this regard, the Amharic

version seems preferable.

In respect of joint obligations of co-debtors, Akéi 1902, which settles the question the
remission of the debt granted to one co-debtoraselge all the other co-debtors. This is the
logical consequence that the debt granted to ordebtor releases all the other co-debtors.
This is the logical consequence of the presumpticijoint and several liabilities”. But it is a

rebuttable presumption.
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The opposite is true when the creditor specifiest ttne remission is for the exclusive
advantage of one debtor only. The provision ins{sspecifies”) on the fact that such an
exclusive advantage must be clearly stated by thditor. In case of doubt, the court will
therefore extend the benefit of the remission te@ldebtors. Where the remission is limited
to one co-debtor, the others however, benefit fionfArticle 1902, sub. 3) if the debt
ultimately rests with the advantaged debtor. Whaheant by such a provision? It means that
they may only claim a reduction of their own shéurieis clear that the remission was meant

to reduce the global debt by the amount remitted.

The following example will illustrate what has bgest said. A, B and C are debtors of 900
birr in respect of P. Failing any contrary contuattor legal provision, they are deemed jointly
liable, that is, each one may be required to pdy86 to P if he is the first to be asked. If he
pays, he will then ask the other two debtors eaclofe third of the debt (300 birr) pursuant
to Article 1907 and 1908, sub. 1.Suppose P ded¢aesmit B's debt. If P doesn't state clearly
that such remission is in the exclusive intered athen one must consider that the entire debt
of 900 Birr is remitted and that A and C are therefreleased (Article 1902 sub. 1).

P may state that the remission is in the soleeastesf B. If he does not say anything else, the
other debtors remain held for the total amounthin previous example A or C may be asked
to pay the full 900 birr, and may only require frahe other half of what he paid (450 Birr).
We have an illustration of the rule also statedeuniticle 1908 sub. 2: the joint co-debtors

incur the risk of a non-paying co-debtor.

Finally, if it is clear that the debt remitted estith B, A and C can claim a proportional

reduction of their obligations. Here, the amourte® claim from A or C is equal to 900 - 300

(B's share of the debt) = 600 Birr. Conversely,dbbtor (A or C) who has paid has an action
against the other for half that amount (300 Birr).

E) On novation

Fifthly, in case where the creditor agrees with afethe co-debtors to substitute a new

obligation for the original one, then provisions Autticle 1902 will mutatis mutandigpply.
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Thus, pursuant to Article 1903(1) cum 1902(1), veheovation occurs between one of the co-

debtors and creditor, all the other co-debtors belreleased from their obligation.

Dear student, how do you see the requirement ofjwimecal intention to novation under
Article 1828 for the remaining co-debtors? As petidde 1903(1) of the Civil Code, the very
fact that there is a novation agreement betweewréditor and one of the co-debtors relieves

the other co-debtors from their obligations.

As is the case of remission of debt, the creditay timit the effect of the novation to only one
of the co-debtors. This he can do by expresslyigpeg that the novation will only apply to
the share of that co-debtor. Where this occurs dooance with Article 1902(3), the
remaining co-debtors will remain liable to the d¢tedbut their liability will be reduced to the

extent of the share of the co-debtor who has agnathdthe creditor.

F) On set off

The seventh effect is on set-off which is providewler Article 1904 of the Civil Code.
Similar to 1902, the two versions of Article 190Zems to have discrepancy. However, the

Ambharic version seems appropriate for the samenediscussed under Article 1902.

In this regard, Article 1904 clearly allows the debtor who is owed by the creditor to invoke
set-off. The issue, however, is whether or notdtier co-debtors can invoke set-off on behalf
of the other co-debtor. The other co-debtors caagbket-off to the extent of the obligation of

the debtor who is owed by the creditor.

G) On Merger

The last effect, merger in cases of co-debtorseated under Article 1905 of the Civil Code.
Article 1905 states that, merger between the aedihd one co-debtor does not release the
co-debtors unless the debt should have ultimaesyed with the beneficiary of the merger.
For example, C, D and E are joint debtors of AX@®00 Birr. A dies and C is his heir. Merger

therefore happens between A and C, the latter regyest of D and E their share in the
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contribution, or 333 Birr each as a consequencartifle 1907, unless the whole 1,000 Birr

was supposed to rest with C.

There is also discrepancy in the two versions. YRt have to take the Amharic version for
the reason we discussed above. If there is meagethe debt between one co-debtor and
creditor, the portion of the common debt that edaio one of the co-debtors will no longer
exist. Accordingly, the new creditor, the co-debtavill no longer exist. Thus, the new
creditor, the co-debtor whose debt is merged wighprevious creditor, may demand payment

from the remaining co-debtors less the amountriéiates to his share.

3.1.4 Defenses open to joint debtors

Schematic arrangements of Defenses open to jobtode

Common Personal objection  Purely personal Debt rests finally
objections extended to all objection with other debtor
- Payment (total or Remission of 1. Incapacity - Remission of debt
part) debt to 1 debtor 2. Vice of consent 1902 (3)
- Absolute nullity 1902 (2) - 3. Term - Set-off 1904
- Remission of debtNovation 1903 4. Condition - Merger 1905
to all co-debtors (1) 5. Specific remission
- Limitation 1902 (2)
-Liability 1906 (2) 6. Specific novation
1903 (2)

7. Set-off 1904
8. Merger 1905
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The defenses open to joint debtors must be dis&tb@according to their scope in the four
categories set out above. The first category isdhthe defenses common to all, which may be
exercised by any of them. In fact, Article 1906 ¢2)the Civil Code states the duty for a debtor

to raise all objections common to all debtors.

Certain objections are personal of one of the jdatitors, but by a mechanical effect they may
be extended to all. The third category is that wfefy personal objections. The last category is
where the debt rests finally with another debtoereif the joint debtors were called at one stage

to contribute.

3.1.5. The Relation of the co-debtors inter se

The relation of the co-debtors as between themsalveamong themselves is regulated under
Article 1906 through 1909 of the Civil Code. Theg@# be discussed in the following manner.

Firstly, where several debtors are bound jointlgt aaverally for the performance of one and the
same obligation, they are duty bound to promotebitéerment of the condition of all of them.
Accordingly, a debtor is required to abstain fromng) anything which might aggravate the
situation of the other co-debtors. This princigencorporated under Article 1906 of the Civil
Code. Article 1906(1) imposes upon each joint delh® prohibition to aggravate by his
behavior the situation of the other debtors. Youw nfier instance, consider a situation where the
claim of the creditor is barred by limitation buteof the co-debtors fails to raise this defense.

This failure implies an increase in the liabilititbe other co-debtors.

Apart from this, Sub Article 2 provides that whehe debtor fails to raise a defense that is
available to all co-debtors, then such a debtok vélliable to the other co-debtors. Such is the

case where one of the co-debtors fails to raisgdiion as defense.

Secondly, the co-debtors will share the common déibt payment. The fact that each debtor is
held liable for the performance of the whole obiigia in his relation with the creditor does not

prevent the common debt from being divided. Aftee tperformance of the obligation, the
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obligation becomes divisible among the co-debtdilsis is because every one of them is
presumably acting for his own benefit and thus naste a share in the debt despite the fact that
the undertaking by the co-debtors is consideremasdving a common debt in their relation to

the creditor.

This being said, the principle, once the creditas heen paid, is that the joint liability ceased an
that the principle is that of the division of thebd between the debtors, on an equal basis, unless
otherwise provided (Article 1907 of the Civil Cod@&his provision provides the manner of the

division of the debt among the co-debtors.

This provision takes a presumption of equalityhe share of the debt among the co-debtors.
This presumption may, however, be rebutted wheseetis either a contrary agreement among
the parties or a contrary provision of the law.ftft instance, the co-debtors have a separate
agreement which states that the shares of eactordabtthe total debt are not equal, the

contribution is to be made in accordance with tagneement.

Thirdly, in so far as each debtor is liable to cimite to the extent of his part in the common
debt, a debtor who has paid in excess of his shidirde entitled to a right of recourse against

the remaining co-debtors for the excess amouneaggicle 1908.

Thus, the operation of division is made along thed set out by Article 1908 of the Civil Code.

The debtor who paid more than his share may bendeful the surplus by each other debtor in
proportion of their share. Equality is not necebgabsolute if the contractual provisions stated
different shares to rest on the heads of the debthere one of the debtors is insolvent, the risk

is assumed by the others who pay his share, agg@roportion of their own (Article 1908(2)).

Sub Article 1 of Article 1908 provides that the tebwho has paid in excess of his share may
claim the amount paid in excess of his share frobendther co-debtors in proportion to their
shares. Once the obligation towards the crediterdeeen fully discharged, the solidary nature of

the debt comes to an end. The paying debtor mayatailm the excess amount he paid from the
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co-debtors in proportion to their shares in the wmm debt as there is no joint and several
obligations among the co-debtors.

However, where one of the debtor's shares cannoedmrered, Sub Article (2) provides that
such unrecovered amount is to be repaid by the atiidebtors in proportion to their share. This
may include insolvency of the debtor. Thus, whene of the co-debtors becomes insolvent,
such risk of insolvency is borne by the other cbtdes in proportion to their shares in the
common debt. A co-debtor with greater share inctvamon debt will assume the greater risk

and the co-debtor with a smaller share in the comdabt will assume smaller risk.

Lastly, a debtor who has paid in excess of hiseshdll be entitled to a right of recourse against
the other co-debtors who have not yet paid thearesh pursuant to Article 1909 of the Civil
Code. The paying debtor by virtue of this provisierentitled to claim contribution from the
other co-debtors. Such action is what is calledéial right of subrogation as a result of which
such paying debtor will be placed in the positiéthe creditor to the extent of the amount paid
by him to the latter. In such cases, the cred#gdegally required to hand over any document and
make available all information to the paying dehbtimrenable the latter to claim from his co-
debtors. If the creditor fails to discharge thigdeduty, he is subject to the payment of damage
arising from his failure.

Accordingly, the debtor who has paid may exercisealtion to the extent of the amount paid.
The creditor has a duty of collaboration with thebtbr who paid him, and must specifically
hand all the documents and make all the formalitiesessary for the refund. This duty of
collaboration of creditor is sanctioned by Artidd®09(3): he will be liable for the damage
caused by him to the debtor who has paid when substitution is impossible because of his

own behavior.

Dear students, how do you see the right of sulbstitand subrogation?
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3.2 Joint Creditors

Regarding joint creditors, the law takes a presionpagainst solidarity or joint and several
entitlements. Article 1910 of the Civil Code stagsctly the reverse rule from Article 1896 of
the Civil Code: joint creditors are not jointly @lgd to claim payment. To this effect, Article
1910 provides that unless otherwise agreed or geavby law, joint creditors shall not be jointly
and severally entitled to claim payment. It medreslaw presumes that, where there is plurality
of creditors, each co-creditor is only entitteddaim his share of the total claim and cannot
claim the totality of the claim. This presumptidrgwever, will not operate where there is an
agreement otherwise. It is clear that solidaritycodditors may be established by contract or

testament.

The question is whether solidarity can be creattdiéen creditors by the operation of the law.
How do you see the principle of non existence daftjand several entitlement under Article
1910 and requiring payment of the total debt byhgamt creditor from the debtor under Article

19117

Regarding the second question, there are two angismehe first argument is that Article 1911

of the Civil Code is applicable only when thereagreement between creditors as to joint and
several entitlements. It means when their agreemsdietcts the fact that each joint creditor can
require the total debt, Article 1911 may be effdcta this case each joint creditor is considered

as a principal creditor for requiring payment o tbtal debt.

The second argument is that, as joint and sevattleenents in case of plurality of creditors are
exception, Article 1911 doesn't provide about thstie. As per this argument, each creditor may
require the debtor to pay the whole debt by waynatual representation or mutual agency, but
not as a principal creditor. Thus, the basic pplecunderlying joint creditors is that there is a
relationship of mutual agency among the solidasigditors by virtue of which each creditor is
empowered to exercise against the debtor and aelyight which corresponds to him, but also
all the rights which correspond to the other craditwith the consequent obligation to render an

account of his acts to such creditors.
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As a result of the mandate given to each jointitwedlo sue and collect payment of what is due
to others, each creditor may demand the debtoayalee whole debt. The debtor may not plead
the benefit of division of the credit. Accordinghpe debtor may pay the entire debt to any of the

creditors and such payment extinguishes the oligatf the debtor.

The debtor has a right of choice as to which ofdfeglitors to effect payment of the total debt
subject to the limitation put under Article 1911(8)the Civil Code. There seems to be a slight

inconsistency between the two versions of thisAsicle.

The English version seems to imply that where ther® been a court action instituted by any
one of the creditors, the debtor may not pay therotreditors. On the other hand, the Amharic
version merely says that where the debtor has geen notice by any one of the creditors, not

court action being instituted, the debtor may rentehsuch choice.

If so, which version is more tenable? In this relgar seems tenable to uphold the Amharic
version for there is no presumption of joint andesal entittements to protect co-creditors.
Accordingly, where there is any judicial or extradicial demand of payment by one of the
creditors, such creditor is to take precedences Ehbecause such notice warns the debtor from

paying the other creditor(s).

The other implication of the principle of unity débt, in addition to mutual agency, is that any
act interrupting the period of limitation as regaxhe of the joint creditors interrupts it for the

benefit of all the joint creditors as per Articl@1R of the Civil Code.

However, if one of the co-creditors puts the degisjoin default, would the effect of such default
benefit the other co-creditors? In the French ldwne of the co-creditors gives default notice
for the debtor, the effect of such default is todfe all the creditors. In our law, there is sianil

provision on joint debtors. There is also mutugresentation among the co-creditor. Thus, it

seems that the answer to the above question iBv@osi
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Thus, the situation of joint creditors can be apatly along the same lines as that of the joint
debtors, i.e. in terms of unity of the debt. Théyof the debt is considered under Articles 1911
and 1912. Each creditor may require payment ofathele debt, the payment to one amounts to
payment to all, and any interruption of limitatitmenefits all. Translated on the side of the
debtor, it allows the latter to pay the creditorhag choice, at least until proceedings have been

instituted by another, who then takes precedence.

The plurality of links can be seen in Articles 181 1914 of the Civil Code, where a remission
of debt or a novation granted by one creditor @ifgcts this creditor's share. In the same sense,
in the event of a set-off, Article 1915 of the Ciode states that the debtor may only oppose

such a defense to the extent of the creditor'mate share in the claim.

Although each creditor is considered as a reprateatof the other, solidary creditors do not
have the right to dispose of the entire creditvittially. In reality, the credit belongs to each
creditor only for his part. Each of the co-creditonay do whatever may be useful to the others,

but not anything which may be prejudicial to thieda

Accordingly, there is a limitation on the power efch creditor to represent the other joint
debtors. These limitations are enshrined underckdil913 through 1915 of the Civil Code.

Firstly, no one of the joint creditors can remié thntire debt without the consent of the others.
Where remission of debt is made by one joint coedihe credit remains intact with regard to
the other creditors. The remission will be effeetonly as to the part of the joint creditor who
effected the remission. The remission thus madg oeleases the debtor in respect of such

remitting creditor. This principle is incorporatedder Article 1913.
For example: Cl, C2, and C3 are joint creditorghe sum of 900 Birr in respect of D. If C2

remits the debt to D, D sees his debt drop by lizeesof C2 (300 birr) and he stands to pay 600
Birr either for C1 or C2
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Thus, what is the consequence of a remission dof alelyuarantors? The suretyship granted to
the creditor is given in respect of a precise d@bticles 1920,1928 and 194@acontrario) of

the Civil Code, the suretyship is an accessoryhegrincipal contractual relation. Where the
creditor remits the principal debt, the suretyshgs no reason to endure and the guarantor is
released at the same time (Articles 1926 of thel Ciede). On the other hand, the creditor may

release the guarantor; this does not affect thetencge of the principal debt.

In the event of a plurality of guarantors, the ask of the suretyship granted by the creditor
should logically follow the same lines as what baen said for the case of several debtors, that
is, it varies according to whether the guarantoegantly held or are simple guarantors.

Secondly, similar to remission, a joint creditoedaot have the mandate to enter into a novation
agreement with regard to the entire credit. Anyatmn agreement made by a joint creditor will
have effect only with respect to the share of tmatlitor as per Article 1914 of the Civil Code.
However, where the other joint creditors have coteseto the novation, it may have effect as

regards such consenting creditors.

Thirdly, in case where the debtor becomes creditawne of the co-creditors, the debtor may
invoke set off against the other co-creditors otdythe extent of the share of such creditor
pursuant to Article 1915 of the Civil Code.

Lastly, where one of the co-creditors has collediesl entire amount of the debt from the
debtor(s), there arises an obligation on such tweth render an account to his co-creditors. He
is held liable to the others for the share in thkgation corresponding to them. A joint creditor
who is paid more than his share must then diseilithe surplus between his co-creditors, in
proportion of their respective shares. With respgecuch distribution between the co-creditors
of the debt paid, Article 1916 of the Civil Codewides the mode of distribution. The principle
incorporated under Article 1916 is that of equabfyshares in the distribution of the payment
made by the debtor. This principle may not work mha contrary provision is there in the
agreement of the parties, i.e., the co-creditoesekhgain, one must insist on the fact that a joint
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creditorship does not necessarily mean that eaditor is ultimately entitled to an equal share.
The judge will have to study the contract.

3.3 Non Joint Obligations

There may be situations where there is pluralitydebtors and/or creditors regarding an
obligation that is not joint and several one. Thégation may be either indivisible or divisible.
Indivisible obligation is treated under Article I9df the Civil Code and divisible obligation is
treated under Articles 1918 and 1919 of the Ciwt€.

3.3.1 Indivisible obligations

The Ethiopian Civil Code has no where defined irgilte obligations. Accordingly, it would be
better to consult literatures and other legal systabout indivisible obligations. Indivisibility is
generally a characteristic of the object of thagailon. For instance, a car is indivisible if tigs
the object of the obligation. The same applies ¢ivan obligation to perform a service. If there
exists a plurality of debtors, the situation isfdeto very close to a joint obligation. Hence the
rule stated by Article 1917 is the applicability @nalogy of the rules governing joint

obligations.

In the French law, an obligation is indivisible waeorporal or intellectual division of its object
is legally or physically impossible. Thus, where thbligation is indivisible, the debtor cannot
execute the obligation in part. In such casess itmpossible for the debtor to perform his

obligation in part, but must be performed altogethe

An indivisible obligation is either absolute oratVe. An obligation is absolutely indivisible
where the object of the obligation is indivisibleder whatever aspect it is envisaged, in such a
way that it can never be due without the obligati@mng indivisible. For instance, in a contract

of sale of a horse, obligation of delivery of as®rs absolutely indivisible.
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On the other hand, relative indivisibility is presevhen the thing considered in its natural form
is indivisible, although one can conceive thatah de executed successively and by fractions.

The best example given to this kind of impossipitit the obligation to construct a house.

However, indivisibility of an obligation may alseise from an express provision of the law. In
this regard, the law provides that shares and deles) or bonds are indivisible. (See Articles
434 and 328 of the Commercial Code).

Coming to the Civil Code, natural indivisibility ain obligation is recognized. Article 1917
provides that the provisions regarding joint oltigas shall apply by analogy to obligations
which are indivisible owing to their nature. Thegom is generally natural in origin as stated in
this Article. But nothing prevents the parties fretipulating that a given performance will be
indivisible even if it is divisible by nature, suek a sum of money. This can be used as a form of
security. But it must be explicitly stated in thentract if the rule of Article 1896 is not

applicable.

Indivisibility of an obligation has its own effects case of plurality of debtors and creditors. In
this regard, Article 1917 which is the only Artidiealing with such obligation simply provides

that the provisions dealing with joint obligatioase to apply by analogy to obligations that are
indivisible. Accordingly, it is important to seeetlvarious effects of indivisibility where there are

several debtors and/or creditors.

In case of plurality of debtors, firstly, since thbject due to not being susceptible of a partial
performance, the co-debtors must necessarily ezebet obligation at one time. It follows that
each one of the co-debtors can be sued for thedeld or obligation. Where the obligation is
fully discharged by one of the co-debtors, thegdilon is validly discharged. Accordingly, the

creditor has no right of recourse against the atbedebtors.

Secondly, interruption of period of limitation ofteons effected against one of the co-debtors
preserves fully the rights of the creditor as agiaall. (See Articles 1899 cum 1917 of the Civil
Code).
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In general, the provisions dealing with jointly aseverally liable co-debtors is applicable for
those co-debtors whose obligation are indivisiblats own nature (see Articles 1896 through
1909 cum 1917 of the Civil Code).

On the other hand, indivisibility of obligation méwave certain effects in cases where there are
pluralities of creditors. Each creditor may demaedformance of the obligation in full and may
validly discharge the debtor. However, each creditay not be entitled for remission of entire
debt or make novation agreement over the total. diethiis happens, the debtor remains bound to

the other creditors, deductions being made of #reqf the one who dealt with him.

Nevertheless, interruption caused by one of thelites, and suspension of prescription
established in favor of one of them, benefits @fleos. On top of this, if one of the creditors
received the payment, he is required to reimburseektra amount he received.

To sum up, for the case of plurality of creditarscase of indivisible obligation, refer to Articles
1910 through 1916 of the Civil Code.

3.3.2Divisible obligations

The other type of obligation treating the concuceenf two or more debtors and, or creditors is
the concept of divisible obligations. Under our ldwisible obligations in cases of plurality of
debtors is governed by Article 1918 while the caplurality creditors is regulated by Article
19109.

Article 1918, which deals with plurality of debtote a divisible obligation, defines such
obligation negatively. This means according to spcbvision, an obligation is said to be
divisible where it is neither joint nor indivisibleThus, the principle underlying divisible
obligations among several debtors is that the @etat be divided into as many fractions as there
are debtors. Unlike the case of joint obligatidhgre is no representation among the co-debtors.
If the obligation is not a joint one but a divighbbligation, Article 1918 states that each debtor

may only be held for his own share.
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From this principle the following effects ariserdtly, each debtor is bound to pay, only his
respective portion of the debt which of coursedsmecessarily equal to that of the others, rather
depends on their contract or law in every case.tBete may be a situation where one of the
debtors has acted as a surety and guaranteed rfoenpence of the obligation by the principal
debtor. In such cases, such debtor will be helaldifor his own share in the debt as well as for

that of the debtor whose performance he guararitettet guarantor.

Secondly, acts interrupting the period of limitatidirected against only one of the debtors

cannot be asserted against the other debtors.

Thirdly, the risk of insolvency of one of the detstas assumed by the creditor and not by the
other debtors.

Fourthly, where the divisible obligation is accom@al by a penalty clause, the penalty is
incurred by the debtor who breaches the obligatiod only for the portion of the principal

obligation for which he is bound.

Fifthly, the default of one of the debtors is alely without effect as to others. The sixth one is
that a remission of debt made by a creditor to-dedator will only have effect with regard to the

share of such debtor.

Sixthly, the remission of the debt made to onehein is without incidence on the others. The
remission does not profit nor burden them, bec#usie obligation is divisible. For example, A,
B and C are not joint debtors of P according todtetract which binds them. Suppose they owe
P respectively; 450, 300 and 150 Birr. Even if Rite the entire debt of B, this has no influence
on A and C, who will stand to pay 450 and 150 Baspectively.

Lastly, a novation agreement made between a credliith a co-debtor will release only such co-

debtor, but no effect with respect to the othedebtors.
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Thus, one has to imagine a situation where thegatitin is neither joint nor indivisible; in
relatively limited scope, especially because ibfidittle interest to creditors. Each debtor of a
divisible obligation will only be liable for his awshare, which of course is not necessarily equal
to that of the others. The judge will have to chéekcontract in every case.

The effect of a divisible obligation is that eaatklto the creditor is independent of the othefrs. |
one is void, it does not affect the others. If apaid it does not affect the share of the oth&rs.
notice to one debtor does not concern the othdrs.ifiterruption of limitation in respect of one
debtor does not affect his co-debtors. Article {8)8f the Civil Code, moreover, states that the
fact that the obligation is divisible does not afféhe suretyship, which may have been granted
by one debtor to the principal debtor.

Similar to Article 1918, Article 1919 provides thabligations which are neither joint nor
indivisible are considered to be divisible among treditors. In respect of creditors, the
divisible nature of the obligation means that eaokditor may only claim his share of the
obligation and no more, whether determined by emttor by law (Article 1919 of the Civil
Code).

This aspect explains that the situation considénedrticle 1919 will in practice be far more
frequent than that of joint creditors. The interestthe creditor, who is generally the dominant
party in the contract, is that the work, expensg l@ability of determining the respective shares
of the creditors, of sending them the payments @ngroving that such payments have been
made rests on the paying debtor.

The basic principle underlying divisible obligatsoamong several creditors is that the portion of
the various creditors in a divisible obligation doebe considered as being as many distinct
credits as there are creditors. Based on thisipteydhe following principles arise.

Firstly, each creditor may claim only his respeetportion of the debt that is determined based

on the contract. Secondly, acts interrupting aqaedf limitation proceeding from only one of
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the creditors do not benefit the other creditorarddver, remission of debt, novation, set-off

applies only to the co-debtor who is the beneficidrthem.

Review Questions

1. Some scholars say that “Article 1911 of the Ciwildé is applicable only when there is
joint and several entittements by operation of ldve or agreement of the parties as per
Article 1910 of the Civil Code”. Do you agree? WryWhy not?

2. Discuss the difference between/among joint, seardljoint and several obligations.

3. Some legal systems adopt the principle of joint sederal liabilities but others do not.
What are their justifications?

4. Explain briefly the effects divisible obligationgd indivisible obligations, whether they

arise from the law or agreement of the partiesiyay of comparison.
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CHAPTER FOUR
SURETYSHIP

Introduction

In this unit, an important section is devoted toesyship, showing its importance both because it
is an ancient tradition, and most of all, a vergteefficient one. It is also related to the plusali

of debtors as a third party guarantor assumedlhgadion of the principal debtor.

In this unit, the different characteristics of dyship, the relationship between creditor and
guarantor, the relationship between debtor andagar, the relationship between guarantors

and other related issues will be explored.
Objectives

After students successfully complete this unitytivdl be able to:
» Explain the nature of suretyship;
Discuss the effects of suretyship on guarantoatdg/the creditor;
Explain the effects of suretyship on debtor towatte guarantor;

>

>

» Distinguish simple guarantor from joint guarantor;

» Distinguish counter guarantor from secondary guaran
>

Explain the effects of the above types of guanmanto
4.1. Nature of Suretyship

The idea deriving from the wording of Article 1980the Civil Code is that where the principal
debtor defaults, the guarantor steps in and exeduite obligation in respect of the creditor-
usually a payment - in the debtor's place. Sord tharty is introduced in the bilateral relation,

which exists between creditor and debtor.

Thus, suretyship is defined as a contract in wlagberson binds himself for another already
bound and agree with the creditor to satisfy thikgabon if the debtor does not. Suretyship
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involves a three party relationship of creditorpte and surety. The obligation of the surety
presupposes and depends upon the existence ofligatimm of a principal debtor. This is also
what is clearly enshrined under Article 1920 of @il Code. According to this provision,

whosoever guarantees an obligation shall undertaleards the creditor to discharge its

obligation, should the debtor fail to discharge it.

The fundamental advantage of suretyship is to ni@esactions much easier by increasing the
safety of the creditor entering such a securedséetion. The creditor has in fact two (or more)
debtors for the same debt. He is encouraged towmeiskier contracts in the knowledge that
in case of a default of the main debtor, he canbatk on the guarantor. Hence suretyship is a
classic and extremely frequent security in comnaén@lationships. This enables the trader to
contract with a buyer he does not know of for ins&g or with a partner who presents an
uncertain solvency. This consideration is importardountries where commercial information is
still little developed, where balance sheets arereadily available to creditors or commercial

registers still relatively uninformative.

The advantage of suretyship from the side of thetaie on the other hand, is that he gains
credibility and will be able to trade. It is an iofpant asset for someone setting up a business or
entering a new field of activity. Suretyship sugpothe creation of new businesses and
buttresses a developing economy. It is furthernaocbeap way of curing credit, obtaining loans

.. etc.

Suretyship as it develops can become an importaat@ activity for financial institutions such
as banks or insurance companies, who will be wgltm grant their guarantee against a relatively
low fee paid by the main debtor. It indirectly encages transparency in commercial
relationships because such financial institutiores directly interested in precisely appreciating
the risk they are covering. This in turn encouraties development and professionalism of
accounting professions, which are the best infoteaa to the financial health and prospects of

businesses.
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The advantages of suretyship for the guarantonarevident. The effect of a suretyship is that
the risk of not being paid is transferred from theditor to the guarantor. The latter is at thk ris

of pay, whilst he has not benefited from the perfance given by the creditor. Furthermore, his
chances of being refunded are slim, by definitemhe is only called to pay when the debtor has

refused to do so, or is unable to do so.

Eventhough the suretyship is an accessory obligatidhat existing between the creditor and the
debtor, the debtor is not a party to the suretyshife suretyship does not have to be known by
the principal debtor (Article 1921 of the Civil Ge)d He does not have to give his express
consent to such suretyship, and it can even beduwaeat without his knowing. This last situation
will be where the guarantor wants to make a liigrdab the debtor. The originality of this
situation bears underlining: it is an exceptionh® very general principle that a person may only
be obligedwherehe has given his consent (Article 1679 of the IGade). The rationale behind
this exception is that the guarantmustbe allowed maximum protection where it does not
conflict with the proposed increase in the numifesuvetyships. To state otherwise would be to

endorse an unlawful enrichment of the defaultinigtole

However, suretyship should be distinguished frommeptinstitutions. The nature of suretyship
can be clearly shown by comparison with certaireotbbligation. Firstly, surety differs from
real surety. Certain legal scholars used the teeal ‘surety” where a third person guarantees the
debt of another, not by obliging himself personatiyt in engaging certain of his property. This
is in effect a pledge or mortgage for the debtmfther. The term "real surety" has also been
used to designate the deposit of money or othgygpty by the debtor himself to guarantee the

execution of his obligation, but in the legal seaf#he situation, this is a pledge.

In the strict and legal sense of the term, "sutep/sis a contract by which a person, an
individual or artificial one, engages himself te@ditor to satisfy an obligation undertaken by
the debtor if the latter does no satisfy it. Thesgon, called surety, obligates himself personally

and is, in principle, a second debtor for the ¢oedi
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Secondly, surety differs from insurance in thatinontract of insurance, one party, the insurer,
undertakes to pay a second party, the insuredperson nominated by the party for the loss
occasioned by the happening of the specified evEat.put it differently, suretyship is a
collateral undertaking while insurance is an inaejemt original undertaking. Being a primary
obligation, a contract of insurance need not beessmry to any further obligation nor is it

necessary for an insurance contract to relategt@tnduct of any party.

On top of this, in the insurance contract two pa&rtare bound and classified as a bilateral
contract. In this respect both parties, the insaret the insured, are duty bound to perform
certain obligation towards each other. Suretyshgmtracts are unilateral contracts and

presuppose the existence of three persons: therdebgditor and surety.

Is there any other parameter for the distinctiolwken suretyship and insurance?

Thirdly, there is distinction between suretyshigl amarranty in that the former must relate to
some legally enforceable obligation or duty to vihanother person is subject in contract. It is

quite common for warranties to gear no relatiotheoobligation of any third party.

There are also other institutions that seem to ibelas but differ from suretyship such as

warranty, teyass. Please discuss their peculitwreson your own.

Regarding the characteristics of suretyship, tteeee different characteristics provided in our

law. The first one is the form of suretyship. Bynfbois meant some peculiar solemnity attaching
to the expression of agreement for the inclusioexalusion of certain subject matter. It is not

the agreement itself rather it is the solemnityalihs attached to the agreement. It is the way of
expressing the agreement of the parties. Agreemapressed through consent of both parties
towards an object defined. The consent of the gmitb a contract is expressed through an offer
made by one party and acceptance of the othersdleennity is then attached to the expression

of offer and acceptance which reveals the agreeofeéhe parties.
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When we consult the Civil Code provisions dealinthvguretyship, no form requirement is laid
down for suretyship agreements. But Article 172%cWhs headed contracts for a long period of

time seems to require suretyship agreements todoke in a written form.

Pursuant to Article 1727 of the Civil Code, a cantrof guarantee needs satisfaction of three
elements: special document, signature of partiesmdb@nd attestation of two witnesses. When
we say the document has to be special, we meatrit thad to expressly deal with the particular

purpose for which it is designed, and it shouldaesl with matters other than the contract.

With regard to signature, Sub-Article (1) of Art2l77 states that the formal contract has to be
supported by a special document signed by all #megs bound by the contract. The main issue
rests on the term "bound." This term assumes thstezce of obligations on the parties.
Consequently, a distinction has to be made betweéateral and bilateral contracts to ascertain
the existence of obligation on parties.

We have seen that only one party is bound in werééicontracts. Since suretyship contract is a
unilateral one and only the guarantor is boundtbthe obligation rests on the surety and not on
the creditor. The guarantor is the only person \aesumes an obligation from the suretyship
agreement. Accordingly, it is only the guarantorovigto sign the contract of guarantee. George
Krzeczunowicz commenting on this issue stated dtlleviing: "A contract required to be in
writing must be signed by all the parties bound] anly by them. Consequently, in unilateral
contracts binding merely one party, only the laktas to sign; a mere contract of guarantee (Art.
1920) has to be signed only by the guarantor amdavitness. ..."

The other issue related to Article 1727 (2) is wketor not the witnesses are to sign on the
contract of guarantee. In this respect, the pecugquirement of attestation by witnesses is
intended to make up for the present premature puabithentication facilities and of familiarity
with them, in many areas of this country. It is fesm giving a contract the probative and
executory force resulting from its authenticationacourt or notary. It nevertheless enhances
the contract's evidential value, through Article3Q@): it is more difficult to deny one's

signature or to allege alternations in or mistak®$o the terms of the contract as being genuine
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or true by signing it. We can, therefore, concltllgt a contract of suretyship has to be signed

only by the guarantor and attesting witnesses buby the creditor.

Secondly, a contract of suretyship must be expildss.essential rule is that a suretyship may not
be presumed, it has to be expressly given. Thedlzes not admit tacit suretyship. The rationale
is that such a security is extremely dangeroushferguarantor; he takes the final risk of default
of payment although he did not even get the copaterexecution of contract. So a simple
attitude or an equivocal action by a person cam@oteemed to be a suretyship if it is not
express. It seems unwise that an affirmation madague terms to induce someone to treat with
a determined person, should be taken for a veeitabletyship. Article 1922(1) & (2) of the
Civil Code provide this characteristic of suretyshiccordingly, a logical requirement is that,
whatever the form, there must be no doubt as todibrtity of the debtor secured, nor as to the

debt secured. If not, the suretyship will be coesd invalid as being uncertain.

Thirdly, a suretyship must have limits (Ato X wgluarantee Ato Z up to the sum of 15,000 birr
inclusive for instance), and a maximum amount maestindicated. Since the extent of the
guarantor's liability depends on the way the priradebtor performs his obligation and as such
facts are beyond the surety's control, the lawireguhat the contract of suretyship must specify
the maximum amount of which the surety will be higddble for. This rule is incorporated under
Article 1922(3) of the Civil Code. The sanction ssnply that the suretyship is void, and

therefore that the beneficiary assumes the rigkeftiefault of the guaranteed person.

However, how do you see the provision of Articl2@) of the Civil Code in the light of the

traditional institution of suretyship to secureeanployee's loyalty?

There are many provisions which seem to be onljrieal of first glance but have rather
substantive function. One which has substantivectfan is that of warning. The person
undertaking an obligation shall be advised thatsh@oing something serious, and it is a matter

of experience that persons are more likely to psensbmething by word.
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The warning function, which is one of the purposé$ormality requirement, is also of special
importance in the case of suretyship. The guaram@y run a risk he can neither force nor
control. The provision of Article 1922 (3) ensuthkat the guarantor only undertakes a calculable
risk. By doing so, the Code therefore, is not judtoducing a technical requirement for a

contract of suretyship but requiring it for the ebanentioned reasons.

For this reason, the provisions of the Civil Codmlthg with suretyship equally applies to
guarantees for a person in the contract of employmag it is even more important to protect the

guarantor from entering into an uncalculated risk.

Would the surety be liable to pay interests andll@gst even beyond the maximum amount

fixed in the suretyship agreement?

Article 1930 of the Civil Code states that unldssré is agreement otherwise, the surety is held
to pay interests when the debt guaranteed beanestt This means, he does not have to give a
specific consent to pay interest but that he masertheless be informed of such rate of interest.
But this extension of his obligation remains limditeo the maximum amount he has given his

suretyship for. This principle is incorporated undeticle 1930 of the Civil Code.

To illustrate with an example: the guarantor haargtanted a suretyship for the maximum
amount of 25.000 Birr, which corresponds to the ami@f the contract of sale of a car. The
debtor only pays 5.000 Birr. The main contract tipudated a 10 % rate of interest, which
because of the debtor's default has risen to 8BGO0 The guarantor is held to cover the
remainder of the principal, that is, 25,000 — 5) 8020.000 Birr, as well as the accrued interest,
but within the limit of the maximum covered by tsaretyship. In the example, there will be
5.000 Birr, and the remaining 3.000 Birr interedt vave to be recovered (or more likely lost)

by other means.

When it comes to legal costs, Article 1931 of thellCode states a different rule in respect of
legal costs to that- concerning interest. The guaras indeed held to pay the legal costs of any

actions brought against the main debtor, evenay tire in excess of his maximum suretyship.
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The condition however is that he has received @efit notice in advance to be able to forestall
them by discharging the debt. This provision evijeraddresses the situation where the
guarantor will pay early in the frill knowledge ththiere is no payment to be expected from the
main debtor who has become insolvent. But it wdaddunfair to make him pay such legal costs
if he is not in a position to prevent them by affigr his payment. Note here that there is a
sanction against the creditor who does not timefgrm the guarantor of his intention of suing

the defaulting debtor, for he loses all claimsagal costs up to the date of such notice. The
creditor has the burden of proof and will be welviged to notify his intention to the guarantor

with sufficient time to spare in writing.

The above statement can be best illustrated bfotlmeving example: A sues B, his debtor, for a
capital of 25,000 Birr which was guaranteed by Gtfi@ same amount. His legal costs are 7,500
Birr, of which 3,000 were spent before the day Aifiredl G of the action against B. G will only
pay 25.000+ (7,500 - 3.00029500 Birr.

Fourthly, the scope of the suretyship may not eddbat of the principal obligation (Article
1924 of the Civil Code). In discussing the extefttlee suretyship obligation, we need to
consider the fact that suretyship cannot exceetdvthach is due by the debtor or be contracted
on more onerous condition. Thus the creditor mayas&t more of the guarantor than what the
debtor promised. The guarantor is a second dedmorthe temptation must not be to punish him
for the main debtor's default. Furthermore, thergi@mr can only be held of the same execution
conditions as the guaranteed person; his execusiomready secured although he has not
benefited from the contract, it would be unfaiingose specific penalties for delayed execution
for instance. The sanction of this rule is not tteédability of the suretyship, but simply its

reduction to the legal maximum, which is the pre@stent of the main obligation (Article 1924

(3)).

The surety may undertake an obligation equal tess, but not greater, than that of the principal
debtor. Thus, the suretyship does not have to dinewhole extent of the main obligation, and
may be for part only of such an obligation, or lbatcacted under less strict conditions (Article
1924 (2)).
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The fifth characteristic of suretyship is thatstaccessory. From the definition of suretyship you
can realize that there are two obligations. Thst fis the principal obligation which is created
between the creditor and the principal debtor &edsecond one is the obligation created by the
contract of suretyship. The later cannot standdsifiand it exists only in relation to the former.
The suretyship contract can only be understoodhéyekistence of the principal obligation which
the surety guarantees. The accessory nature otyshig can be further explained by
consideration of the relation between the princigaligation and the obligation created by the

suretyship enshrined in the Civil Code.

Pursuant to sub-Article (1) of Art 1926 of the Ci€iode the fact that the principal obligation is
discharged results in the release of the suretyhikirespect, the principal obligation can be
discharged by one of the causes of extinction ¢ifjation discussed under Chapter One. Thus,
where performance, remission, novation, mergerpfetimitation of actions etc extinguish the

principal obligation, then the surety is deemebtidaeleased.

Similarly, where the principal obligation is voithere cannot be any guarantee with respect to

such obligation. Article 1923 incorporates thispiple.

On the other hand, where the principal obligat®affected by a defect relating to the mistake of
incapacity on the part of the principal debtor,tsobligation can be validly guaranteed where

the surety on entering into the contract of sutgfysvas aware of such defect.

A corresponding provision is also found under Aetit926(3). The difference between Article
1923 (2) and Article 1926(3) is that the latter gyatly states that where the contacts is affected
by a defect in the consent of the principal debtbiie Article 1923 (2) only talks about mistake
on the part of the principal debtor. However, thahfaric version of the two provisions talks

about defect in consent in general which seem®cbrr

On top of this, suretyship may be applied to eadrlygation, whatever its object. But in fact it is

principally used to guarantee the payment of modelts. In obligations to do, the surety
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guarantees the damages which may be due to therdebttase of non-performance. The
principal obligation may therefore be of any tymelsng as it is valid and subsisting. Since
suretyship is accessory and, therefore, requikegic principal obligation to which it can attach,

it can only be given for the performance of "valabhtracts.

Thus, a suretyship may only be validly given whigre principal obligation is not void. So the
first defense of the guarantor will often be tokdor some defect in the contract which would
make it void. It is logical that the guarantor cahbe held where the guaranteed person is not

because the contract of sales is void (Article 1493

Exceptionally, however, where the principal obligatis voidable, the suretyship agreement
may remain valid. This is where the surety was awarthe defect in the principal contract,

which consists of the legal incapacity or of a videconsent, when concluding the contract of
guarantee. In such cases, the guarantor takebdmees. But most likely, he is an accomplice of
the guaranteed person, because he is usuallyettexr Iposition to know this person. Quite often,
there is a fraud issue against the other partyttBproof of such knowledge by the guarantor at
the time of his express consent will be borne lgy gharanteed person's partner and this will
prove difficult to prove. The solution is confieah by Article 1926 (3), which prohibits such

defense for the guarantor.

On the other hand, no statutory provision leaddddare the suretyship void where the main
debtor was insolvent at the time when the guaragranted the security, whether the guarantor
knew of such insolvency or not. The only requiretriera valid debt, which is then the statutory
cause or consideration of the suretyship. Of cqurssuch a situation, the guarantor may feel
that there is a fraud on the side of the debtorewan of both parties to the contract, and the
guarantor will probably raise a defense againstégeest for payment made by the creditor on
the basis of this alleged fraud. The decisive faatidl probably be whether the debtor knew, or

should have known that he would be incapable ofngagt the appointed time, which is not

necessarily that of the conclusion of the contract.
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The guarantor cannot claim that he made a mistake ¢he solvency of the main debtor to try
and avoid paying. There is no requirement set guaty that the debtor states his solvency to
the guarantor. An exception to this rule will ofdg made if the guarantor clearly made of the
debtor's solvency at the date of the suretyshipnalition of their commitment to secure the main
debt. Conversely, a condition requiring the solyeotcthe debtor at the time of the payment of
the obligation seems inadmissible, because it wisu&ffect amount to withdraw any interest for

the creditor of resort to a suretyship.

Generally speaking the mistake made by the guarastdo the risk incurred is not a cause of
nullity of the suretyship. -The validity of his cgent is not affected. The only exception is where
the suretyship is clearly granted in considerawdrother securities (mortgage, pledge, other
guarantor ...), when it appears that such anneatisardid not exist in fact at the time of the

consent of the guarantor.

Sixth, suretyship is always consensual in thatstivety has to always consent to stand as surety
to the performance of the obligation of the debidrere can be no suretyship without the surety
giving his consent to such an obligation. When skem the point of view of the debtor,
however, there can be legal or judicial suretysHipis consensual character of suretyship is

reflected in Article 1920, which provides the piple of suretyship.

The seventh characteristic relates to its uniléisgna A contract is bilateral where the several
persons are obligated to one or several othersoutitany obligation on the part of the latter.
Hence, in bilateral contracts both parties assurkgation. The situation is different in

unilateral contracts. Only one party is bound iohsaontracts. The obligation entirely rests on

the promisor and not on the promisee.

A suretyship contract is classified as a unilatera. The surety assumes an obligation towards
the creditor to discharge the debt of the princigethtor in case the debtor fails to discharge his
obligation. The creditor assumes no obligation t@sdhe surety.

The eighth one is whether it is for consideratiorgmtuitous. In the continental legal system,

suretyship is a unilateral undertaking with no peacal obligation. The nature behind the

Page | 108



guarantee that one undertakes is not the condioledadt respect for friendship and familial tie.
The laws of many countries of the continental leggtem and Ethiopian alike do not require
consideration as a prerequisite for a contract wetgship. Consequently, it is said that
suretyship is gratuitous as the contract is coredudithout any payment being made by the
creditor or debtor towards the surety. This doeshmavever, mean that there are no instances
where the debtor pays to the surety for his stapdmsurety for the law does not prohibit such

arrangements.

In the common law legal systems, however, a sungiyagreement is not valid, if it is not made
for consideration. A consideration is an act, anpse or forbearance bargained for and given in

exchange for a promise.

Ninth, the obligation secured may be a future a@iagn or a conditional one (Article 1925).
Here the suretyship predates the obligation gueeahtlt is also an added danger for the
guarantor, because the main obligation may yebeotery well defined. The guarantor will be

liable to pay until the future obligation or condit has materialized.

Accordingly, it is not necessary that the debtéoskcured be presently in existence. Just as one
can promise future things, one can become surety foture debt. Properly speaking, there is no
suretyship until the day the principal obligatienfformed, but in the interim the surety is bound
and cannot withdraw his promise; as soon as theate®s he will be bound as surety. Usually,
the period of suretyship is determined in the amitthat set up the security. Very often, this will
be the case of successive execution contractdhaincase, the guarantor will be held for the
whole length of that period. Where a period has bre#n set in the contract, the surety may
retract his suretyship until the day when the @ilmn has become exigible. This is because until
that day, the contract has probably not been egdcand the creditor,seller still owns the thing.
Tenth, the scope of the suretyship may not be detéby the contracts concluded between the
principal debtor and the creditor after the conggwén for the suretyship. So the guarantor's
conditions may not be worsened through a postagoeement between the principal debtor and
the creditor, which could be fraudulent, unlesgyives a renewed consent to such extension of

the security. The code does not prohibit, on tiewohand, the agreement tending to reduce the
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extent of the guarantor's obligation, because abigously in his favor (Article 1928 (1) of the
Civil Code)

Apart from this, suretyship may be classified asvemtional, legal and judicial. This distinction
in the types of surety is made from the point @&wiof the debtor, not of the surety. From the
point of view of the surety, suretyship is alwaysluntary and conventional. This is also
reflected in Article 1920 of the Civil Code. Whdretdebtor is required by the judgment of court
to furnish a surety, the surety is called a judisigety. In this case the law authorizes the judge
to act, but it leaves to his discretion the detaation of the need for the surety. It is in thinse

that the surety is judicial rather than legal.

It is said that the distinction between legal andigial sureties is less important today than
previously, in view of the legislation placing amioer of the judicial and legal sureties on the

same footing.

4.2 Effects of Suretyship

4.2.1. Effects of Suretyship between the Creditorral the Surety

A. The moment for action

Limitation will probably be amongst the first lind defense of the surety. Here the link between
him and the principal debtor plays against him abge any action against the debtor shows that
the creditor is diligent and has no intention of being paid. See Article 1929 of the Civil Code
which deals with limitation of actions.

B. Maturity of debt

Here is another illustration that the guarantor may/be treated worse than the main debtor. It

goes to the extent that the maturity of the debictvmay not profit the debtor anymore because

of his bankruptcy, still benefits this special thiparty, the guarantor (Article 1932 (1) of the
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Civil Code). One can consider that the guarantos baly accepted the suretyship in
consideration of the time agreed between creditor @ebtor for the debt to mature. In this
respect, the surety may not be demanded to petfisrobligation prior to the maturity of the
debt. (See Art. 1932 of the Civil Code)

Apart from this, where the principal parties thenpipal debtor and the creditor had agreed to a
notice before the debt is due. Then such a notasetd be served to the surety too. This case in
point is again illustrated where the principal fErthad agreed to a notice before exigibility of
the debt (1932 (2)). Further, the guarantor isilgkgto benefit from the entire contractual period
of notice (1932 (3)).

C. Simple suretyship and joint suretyship

Dear students, before reading the following disdies difference between simple and joint

guarantee on you own.

i) Simple suretyship

The provisions of the Code dealing with simple tysieip are Articles 1934 through 1937 of the
Civil Code. In this respect, no longer does thejesttbof controversy that the obligation of the
simple guarantor subsides to the principal delt®.undertakes to discharge his obligation
"should the debtor fail to discharge it." (See élgi1920)

Similarly, Article 1934(1) of the Civil Code sethet principle of simple guarantee. The main
condition to obtain payment from the guarantohis mon-execution of contract by the principal
debtor. So it follows that the action of the crediagainst the guarantor may only be initiated
after the contractual term set for the executiorthef principal debtor's obligation. But this
condition is sufficient and the guarantor, who isbstituted as a debtor, must execute
immediately.

The central question, as to when the creditor canged against the guarantor much depends on

our construction of the phrase "should the deldibtd discharge under Article 1920 and 1934.
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Then, when is the principal debtor deemed to haied to discharge obligation?
In this respect, you can think of three situatidbson after performance is due; after the debtor
has been placed in default; after the creditordsriaction against the debtor and fails to obtain

performance.

Where you consider the first possibility, it seetimat this is considered to be the right time for
many persons and lawyers alike. Yet, the provisipagticularly Article 1920 only talk about the
debtor merely failing to discharge his obligatidn.the literal and direct interpretation of the
term, a debtor fails to discharge his obligatioarsafter the date of performance falls due. Such
period, as discussed in Chapter Two, is calculateatcordance with Article 1857 of the Civil
Code.

Unlike the popular attitude, the code provisionsdotalk in terms of the debtor being unable to
discharge his obligation, nor do they require theitor to first bring action against the debtor

before he can proceed against the guarantor.

The position is supported by other provisions aeplith surety. In this respect, Article 1933,
which sets the distinction between the simple guaeand a joint one, states that "the creditor

maysue(the suretywithout previously demanding paymémm the debtor”" (emphasis added)

One may note the careful use of the words “sue” ‘@®inand payment” in the provision of

Article 1933 of the Civil Code. One privilege oteeditor who gets the obligation of the debtor
secured by a joint guarantee is that he can brotpra against the guarantor even before
demanding payment from their debtor. This impliest twhere the guarantee is not a joint one

the creditor may not sue the guarantor before ddmgrpayment from the debtor.

Since a suretyship that is not a joint one is gpinone, the provision of Article 1933 of the

Civil Code may be taken to mean that in the singularantee, the creditor may not sue the
debtor surety without previously demanding paynfemn the debtor. Thus, we may conclude
that as long as he first demands payment from #f#od, the creditor can sue the simple

guarantor before he sues the debtor.
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In this respect, we may say that Article 1933 tlgaght as to what is meant by "fail to
discharge" under Article 1920. We have already shahthe guarantor may not in any case be
required to discharge his obligation before theirgxpf the period fixed for the payment of the
primary obligation. Thus the debtor is deemed twehfailed to payment of discharge his
obligation if he does not perform it, in spite dketcreditor's demand to that effect, upon the
expiry of the time fixed for the payment of therpary debt. You should, however, note that
where notice is necessary, the creditor is dutynddo place the debtor in default before he can
proceed against the principal debtor. Apart from taquirement of notice, the creditor is also

required to realize the real securities that argsatlisposal.

Thus, you can conclude that the only conditions #ra required from the creditor to sue the
guarantor are placing in default and realizingréred securities. So, the creditor need not sue its

principal debtor first to proceed against the sergliarantor.

However, there are defenses available for the sirgpharantor. The first defense derives from

Article 1934 (2) of the Civil Code. This provisi@amnganizes an important protective measure for
the guarantor, the benefit of discussion. In theeaaf simple suretyship, you have seen that the
engagement of the surety is subsidiary; he imagpasdif to pay only if the principal debtor does

not. The idea is that he is not to pay simply bseathe main debtor arbitrarily refuses to do so.
It must really be a case where payment in kindughosale of assets or realization of securities
may be obtained by the creditor. The creditor basyt an enforced payment (and its procedural

delay) before coming to the guarantor.

The discussion is not automatic and has to be medjloy the guarantor when he is himself sued
(Article 1935 (1) of the Civil Code). By availingirhself of this benefit, the guarantor can
compel the creditor to first seize the propertytred debtor and recover what is owed him form
its proceeds before brining action against him whidl have the result of diminishing the sum
to be disbursed by the surety and perhaps to eatenbim entirely. In effect, the creditor would
be forced to suspend his action against the guarantl proceed against the debtor.

Then, the question is, what is the purpose of lergithe creditor to sue the guarantor before

suing the principal debtor if the latter can fothe creditor to first proceed against the principal
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debtor? This is because the guarantor cannot sirepglyire discussion. It means it is not easy for
the guarantor to exercise the benefit of discusdttenhas to fulfill a number of conditions which

are provided under Article 1935 to 1936 of the CiMde: he must cooperate with the creditor
by indicating the assets of the debtor (with theegtions stated in Article 1936 (2)), and even
more interestingly, advance the procedural costiqld 1936(1), presumably to be recouped

from the debtor when he acts in turn against him.

Accordingly, in the words of Article 1936(1), thésdussion is not automatic. The guarantor
should raise and exercise his benefit "as sooneass Iproceeded against." Thus, it must be
pleaded in the form of a preliminary objection,tlgéds deemed to have been waived once the
court embanks upon the task of framing issueshilrespect, please read Article 244(3) of the

Civil Procedure Code which regulates the consequehtailure to raise objection.

The benefit of discussion is a valuable right whtble debtor must plead as soon as he is
proceeded against. The same holds true in Franeesvthe benefit of discussion is considered a

dilatory plea that must be raisedlimine Litis,before the issue is joined.

The other condition that must be satisfied is that creditor cannot simply require discussion.
He must cooperate with the creditor by indicating tiebtor's assets located within the country
of payment and which are not subject matters adaliton. Even more interestingly, the

guarantor has to advance the procedural costhdatdiscussion of the debtor's property.

Obviously, the guarantor cannot exercise the beniere the insolvency of the principal debtor
has already been judicially established. This igials since an insolvent does not have assets
that can be discussed. Thus, the burden of idemgifyne debtor's property that can be discussed
and also covering the cost of discussion are boyrtee guarantor.

What do you think would happen when the guaranésrduccessfully managed to satisfy all the

conditions necessary to exercise the benefit @udision?
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Where the guarantor has raised the benefit of dgon at the earliest possible, time identified
the debtor's properties that can be discussednaddahe costs for their discussions, the court
will suspend the suit against the guarantor anatgitze creditor permission to institute fresh
action against the principal debtor. This it can mlaosuant to Article 278(2) of the Civil
Procedure code.

Accordingly, the consequences of the defense ob#mefit of discussion are the following. If
the assets are sufficient for a total or part paynw the main debt, the guarantor benefits
accordingly and is discharged in part or totallyh@f suretyship. If no money can be made from
the debtor's assets, the guarantor has no optibobpay the main debt, pending his action
against the principal debtor. But in the case dfligence of the creditor through failure to
proceed upon the assets indicated by the guaréatbcle 1937 of the Civil Code) who has
supplied sufficient money for costs, the loss @& ¥ialue of such assets through an insolvency of
the principal debtor makes the creditor liable a4gis the guarantor. Where the creditor by his
failure to proceed against the debtor is suddeaded with the insolvency of the debtor, then the
surety will be liberated up to the value of theedsshus indicated. The result is that debts vall b
set off one against the other.

Is joinder of the principal debtor and the guarapimssible in our legal system?

The substantive laws of some legal systems expressVide for joinder of the principal debtor
and the simple guarantor. Under our law, the salistalaw does no stipulate joinder of the
debtor and the guarantor. But the procedural laavides for the possibility of joining plurality
of defendants in a variety of cases. In this respiticle 36 of the Civil Procedure Code deals
with joinder of defendants.

Under this procedural provision, it is possible fbe principal debtor and the guarantor to be

joined in the same suit. In fact, the practice se@nrbe that usually creditors join the debtor and

the guarantor in the same suit.
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The issue, however, is that since the substardiwedioes not stipulate joinder of the debtor and
the guarantor, this may give rise to a number @stjons. The creditor can argue on the basis of
the more specific law, the Civil Procedure Codeat the is entitled to sue the simple guarantor
without suing the principal debtor. He can furthkim that since it is of a procedural rule which
is designed to govern a particular situation, thwg should prevail over the much more general
provisions of the Civil Procedure Code. The cradihay, therefore, argue that the right of the
simple surety is to invoke the benefit of discussiOn the other hand, the guarantor may also
refuse to remain a co-defendant by invoking higtrig compel the creditor first to discuss the

assets of the principal debtor.

Can the guarantor claim that the judgment be erecaigainst the principal debtor if the

guarantor remains in the suit with the principabtde and fails to raise his benefit of discussion?

Under Louisiana law, the creditor is legally eeiitlto join the debtor and the guarantor the same
suit and once the court has passed judgment admittsdefendants, guarantor has the benefit to
claim that the judgment be first executed agaihst principal debtor. In this respect, the
Louisiana law is entirely different from Ethiopigaw suretyship. Under our law, the benefit of
discussion should be invoked limine litis, i.e. as soon as the guarantor is proceeded against

Once the court has framed issues, this objectideésned to be waved.

The practice in Ethiopia is that after judgmenpassed against the co-defendants, the judgment
is first executed against the principal debtor. sThractice has no support of the law of

suretyship. We can therefore, note the rift betwtberlaw and the practice.

Can a person who is engaged as a guarantor footiee co-debtor compel the creditor to

discuss the assets of those debtors for whom $ieety?

The Civil Code provisions are mute on this issueuYan, however, provide a solution by
resorting to equity. It is equitable, in so fariasan be done, that a debt be paid by the real
principal debtors who have benefited from it rattiem by those who are bound others. It may

even be argued that those debtors who are joimtty severally liable discharge the whole
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obligation are also representatives of each otAar.such guarantor who guaranteed the
obligation of one of such co-debtors is also in saespect guarantor for the others. Thus, we
can say that the guarantor has to be entitled ¢éocese his benefit of discussion with respect to
the assets of the other co-debtors.

The second defense available for the simple guaranthe benefit of division which is raised in

case of plurality of guarantors. We will discusis tlatter.

The third one, not special for simple guarantorthis possibility to raise the principal debtor's
defenses. Article 1942 (1) of the Civil Code hasrderesting formulation: the guarantor has the
right and the duty of setting up all the defenseslable to the debtor, unless excluded by the
nature of his suretyship (by a contractual clafseinstance). In other words, he not only may
defend himself with another person's argumentthéfdebtor is negligent or misinformed, for
instance), but he must do so. The sanction istdicticle 1942 (2)); the guarantor will be

debarred of his remedy, in so far as it would halieved him of payment.

Of course, one cannot force the guarantor to knib¥ha details - or secrets - of the debtor. So
he is not obliged to use defenses where his igieranot his fault. The criterion will be that of
the normal diligences of the average guarantongdti good faith. One can assume that the
courts will impose a certain degree of investigatity the guarantor into the situation of the
debtor, so as to find means of detecting as faeasonably possible. Once again, the guarantor

is forced to intervene directly in the legal redahip between third parties.

i) Joint Suretyship

The surety may bind himself either by simple onfjoguarantee. Under the former, you have
seen that the guarantor's obligation is secondacause it arises if the principal debtor fails to
discharge his obligation. In cases of joint guaganhowever, the obligation of the guarantor is
primary and direct because the creditor is notirequto demand payment from the principal

debtor in order to bring an action against the gimr.
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In principle, pursuant to Article 1920 and 1934emlvsuretyship is presumed to be simple. There
can be joint guarantee only where the person wicornes a surety expressly described himself
as joint guarantor by using words implying the sairtee intension of the guarantor to be bound
jointly with the principal debtor has to be expes<learly. Where the suretyship is joint, the
creditor is entitled to proceed against the guaramtithout demanding payment from the

principal debtor. The direct effect of joint guatem is the deprivation of the surety of his benefit

of discussion.

To avoid this duty of discussing the principal delst assets, the creditor will often ask for a
joint suretyship in the undertaking signed by thmargntor. It is a dangerous situation for the
guarantor, who may then be required to pay forkaatevho still has some assets, and may even
sell them before the guarantor, having paid thditye turns to him for an enforced payment or
realization of securities. Because of the seriaussequences of such types of guarantee, the
form is important and must imply unequivocally tliaére is a renunciation to the benefit of

discussion by taking the qualification of joint sty, co-debtor and equivalent terms.

D. Acceleration of action by guarantor

Precisely, because as time goes by the risk ineseafsseeing the debtor become insolvent, and
therefore of preventing the guarantor of getting money back, this guarantor may want to
accelerate the payment to the creditor, so thaakes things in hand. He is the one who has an

interest in accelerating the process. Two solutamespossible:

In this regard, two solutions are possible. Thstfielates to summons to proceed under Article
1938 of the Civil Code. This is the case of theligegt creditor, who does not pursue payment
despite the fact that the obligation is due. Thargator here has the means to force him to do so
under six weeks by way of a summons (which doesmeatn that the procedure will be ended in
six weeks, but simply initiated). Where the creditails to comply with the summons or to
continue the proceeding with reasonable diligettee=sanction is that the surety is released from
his obligating. The issue whether or not the coeditas followed the case with reasonable

diligence is left to be resolved by the court.
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The second solution relates to tender of paymemaasporated under Article 1939 of the Civil
Code. This is even more radical, because the gtmaraansiders that there is no legal way of
stopping the creditor from obtaining payment frormhSo he will give him notice to accept
payment. The sanction for failure to accept paymemnild be the release of the guarantor. There
are two differences with previous situation. Fitsie law does not set a fixed delay for such
tender, so the court will have to check it is remdide. Second, the release may also follow the
refusal to transfer securities that are annex ¢odiébt. The idea here is that the guarantor who
has paid must enjoy the maximum securities to hended whilst on the other hand these
securities are now of no interest to the creditoy more. Thus, where the creditor refuses to
transfer to the guarantor securities the formeonpgfter the surety tends payment, the surety
will be released from his obligation.

4.2.2. Effect of Suretyship between the Debtor anthe Surety

This is the situation where the guarantor has gaeddebt in place of the debtor. How does he
get his money back? The surety, having engagedelffifts another, necessarily has recourse
against the principal debtor.

When the surety pays the creditor, he is dischgrgie obligation of the principal debtor. The
principle is that the guarantor, who has paid tiheditor instead of the debtor, shall be
indemnified by this debtor. Accordingly, the guamanis entitled to be indemnified by the
principal debtor.

In this regard, the fact that the guarantee mayibben without the consent of the principal
debtor does not relive the latter from indemnifythg surety what the latter paid to the creditor.
In exercising his right of indemnification, the sty enjoys two rights of action, one which is
personal to him arising from the contract of susbty and the other which is the action of the
creditor who has been paid and which the suretgiodtby subrogation. The first is called
chirographic action while the latter is the riglisabrogation.
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The personal action of the surety arises from tmdract of suretyship itself. The action is based
on the theory of implied mandate. Accordingly, thesourse is open to the surety only against

those debtors for whom he has become surety anaigaotst the other debtors.

This personal action entitles the surety to clame principal, interest, expenses and damages if
any. The principal is not just the amount of thétdeaid. It includes every thing the surety has
disbursed in acquitting the debtor. Thus, as regtrd surety, the interest due to the creditor and
paid by the surety is considered as forming thaggpal of his payments, so that they in turn
produce interest. Similarly, the surety has théhtritp require payment of interest on his

disbursement which starts from the day of payment.

Expenses are those expenditures incurred by tregysur defending the action of the creditor
which may include costs advanced for discussioassiets under Article 1936(1) of the Civil

Code. The surety is, however, required to giveaeotd the debtor of the proceedings instituted
so that the latter may prevent such costs by payiegreditor. The surety is, in principle, to be
indemnified completely. Accordingly, in addition taterests, the surety is entitled to be
indemnified for all damages he suffers as a resuthe debtor's fault or negligence. In this
respect, see Articles 1940 (2) and (3) and Artl€lé1 of the Civil Code.

Pursuant to Article 1940 of the Civil Code, theetuiis entitled tandemnity which includes the
principal, interest and costs. Regarding costs-Aul§3) has laid down a time-limit, i.e. only
those costs posterior to notification of the debdbrthe proceedings instituted against the
guarantor shall be taken into account. The ide&a ®eto encourage cooperation between the

guarantor and the principal debtor.

Article 1941 of the Civil Code provides that damsigee possible. But they require extra proof
to be brought by the guarantor, that of fault ogligeence of the debtor, which directly lead the
guarantor to having to pay. So the simple fact thatsuretyship came into action is insufficient
to claim damage to award to the surety is to bessesl in accordance with Articles 1790
through 1805 of the Civil Code.
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The second situation is, when the surety or swqtéy the creditor in satisfaction of the debt,
the debtor's obligation is not at an end. A newditoe is substituted for the old; the surety

having paid the debt, he is subrogated to thesighthe original creditor against the debtor.

There are two kinds of subrogation: conventional &gal subrogation. As the terms imply,

conventional subrogation is achieved by the agreewiethe parties, whereas legal subrogation
is achieved by the effect of the law. In this retpéhe surety is entitled to legal subrogation
because he is the one who, being bound for otlerthé payment of the debt had an interest in
discharging it. In this regard, Articles 1971 ar#l4 of the Civil, Code, deal with the surety’s

legal subrogation.

The surety benefits from the provision of Articl@7l of the Civil Code as he is bound on behalf
of the debtor for the payment of a debt to dischdhg obligation. Accordingly, the surety being
subrogated by law to the rights of the creditor,nleed not enter into a subrogation agreement
with the creditor.

The legal right of subrogation may be advantagebas the personal (chirographic) action of
the surety because it permits the later to avaiskif, as subrogate, of all the accessory
guarantees, mortgages and others which belongetor#ditor while the action of mandate is a

chirographic action, pure and simple.

You must note that the phrase "to the extent ofpaigment” under Article 1944 of the Civil
Code should be construed to mean the full paynigat he is to discharge in default of the
principal debtor. This is because in cases, ofigdgohyment, the right of subrogation will be
seen in the slant position. In such cases the gtaravill not be accorded subrogation hastily.
Pursuant to Article 1972(1) of the Civil Code, sadmtion may not be made to the determent of a

creditor who has been only partly paid.

This is the first restriction imposed by the Codéhwespect to subrogation. The other restriction
relates to waiver of the right of being surrogat@dicle 1944 (2) of the Civil Code states the
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benefit of subrogation may not be waived in advafitere seems to be no restriction on the

latter type under the French law, which is the magurce of our contract law.

Be this as it may, the contrary reading of Artit@4 (2) implies that the guarantor can waive
his benefit of subrogation after he is entitledhte benefit. The rational for such legal restrigtio
seems to be ambiguous. The basic maxim in respeehiver of right states;Quiliber pretext
enunciate jury prose introduction tokhich means "a man may waive a right establisbedhis
own benefit". Accordingly, the guarantor should &deen entitled to waive his legal right of

subrogation even before the time when he is edtitesubrogation.

In cases where there are plurality of debtors bolbmpdlivisible obligation, the guarantor is
obligated to divide his resource between thermhafyever, they are bound by a joint obligation,
he has a right to pursue against each one of thimefor the total debt assuming that he went

surety for all of them.

What would happen if the surety guaranteed thegatiin of one debtor alone who is bound

with other co-debtors on joint obligation?

4.3 Protection of a Guarantor's Action against a Digtor

4.3.1 Duties of a creditor

The creditor who has been paid has a duty to erteateas far as possible, the guarantor enjoys

an effective action against the debtor. Three s8dna are provided for:

1- Handing over of documents of title and perforoerof formalities to transfer available
securities (Article 1945 of the Civil Code). A séoa in the form of a court injunction may
be considered here if the creditor is negligerdats in passing over such documents.

2- To make subrogation possible (Article 1946 & @ivil Code). The sanction of the creditor's
action or omission is that he may not ask paymemnn fthe guarantor, where this has led to

the impossibility for the latter to claim refuncdin the principal debtor. for instance, where
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through his negligence, the creditor let a mortgaxyare. So before paying, the guarantor has
a right to check that the subrogation in the rigiitthe creditor is still possible.

3- Debtor's bankruptcy (Article 1947 of the Civib@e). In this situation, the creditor has a
double duty: i) to declare and prove the debt enhhnds of the liquidator, so that the right to
claim payment survives and can be transferreddatiarantor; and ii) to inform the guarantor

of the bankruptcy as soon as he is aware of it.

This last point might prove delicate in court: haw¥l the guarantor prove that the creditor was

"aware" ("informed" says the French version) of Hamkruptcy, and at which moment in time?

This is important, because the sanction (Articld7.93) of the Civil Code is the loss by the

creditor of his rights against the guarantor to ¢léent of the latter's loss resulting from such
failure. Furthermore, it allows the guarantor tket@peedy action (see Articles 1938, 1939 and
1948 of the Civil Code).

4.3.2 Securities obtained from principal debtor (Reourse before payment)

The surety who has paid to the creditor has a rightrecourse against the debtor for
indemnification. The surety who has not yet paid/raso have recourse against the debtor. The
guarantor, who is informed of a serious chancetti@principal debtor is not going to pay, may
take protective measures through securities dendaoidéhe debtor, even before any payment is

made to the creditor. Three situations are limidyi mentioned under Article 1948.

a) The guarantor may, even before payment, demandigesurom the debtor where the
creditor has given the debtor notice to pay hist.d&his presupposes that the debt is
mature or due;

b) Where the debtor is judicially declared bankrupinsolvent, it appears that the debtor is in
failing circumstances;

c) Where the debtor's losses generate a considersgayeg risk for the creditor. The question
that may be raised is "how does the creditor génhtiw about these losses or faults of the
debtor? Does this mean he has investigating powegarding the debtor's financial
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situation? Here the role of the commercial regi@atecisive. Furthermore, how does the

court appreciate the economic notion of "considgrgleater risk"?

4.3.3 Loss of Right

The general principle is that upon payment thetguras a right of recourse against the debtor.
However, there are two situations in which the sul@ses his right against the debtor. The first
exception is where the indemnity claim has lapsdte guarantor has a duty to set up all
available defenses of the debtor he reasonably koéwlf not, he is debarred from
indemnification by the debtor. Article 1942 of tkavil Code deals with such kind of laps of
surety's indemnity claim. It is possible to compheee with the rule laid out by Article 1940 (3)
of the Civil Code, which also call for a notificati by the guarantor under sanction of losing the
costs he has incurred.

The second exception to the principle is the cdsereva second payment is made by the debtor
(Article 1943 of the Civil Code). According to thisovision, the guarantor who pays has a duty
to inform the debtor of such payment. The sancdsowhere this lack of information led to the
debtor making his own payment; the guarantor lasgsremedy against the debtor. But to let the
creditor get paid twice would be undue enrichmsatthe guarantor may then claim refund from
the creditor (Art.1943 (2)).

4.4 Plurality of Guarantors

The idea of a plurality of guarantors is that tis& of suretyship is spread over several persons.
Three situations can be considered.

Counter Guarantor

An effective way to protect the guarantor is to éndwvm benefit himself of another guarantor.
This counter-guarantor will only step in where thain guarantor has been called to pay for the

principal debtor. Article 1949 of the Civil Code wh governs counter guarantors state that,
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"The counter guarantor guarantees towards the gloarghe effectiveness of his indemnity
claim against the principal debtor". You must nthtat the counter-guarantor involves between
the principal debtor and the guarantor. Thereftire,counter -guarantor has no relation with the
creditor.

This being said, what is understood by "guaranteesffectiveness of indemnity claim against
the principal debtor"? Does this mean that the taruguarantor agrees to act so that the debtor

pays, or simply undertakes to pay in his placefadéty both duties seem enforceable.

What are the relations between guarantor and cogotgantor? Can he for instance impose
discussion of assets of the main debtor, whers passible, although the guarantor has not
required it? The answer should appear to be pesithe counter-guarantor must benefit of all
the particular advantages of a guarantor, evemsfrneans he has to act against the previous or

main guarantor.

4.4.2 Secondary Guarantor (in French "suretyship ceifier")

A different situation is that of the secondary gusor, which is distinguished from the precedent
in that it also benefits the creditor. The creditan here not only challenge the guarantor, but
also the secondary guarantor. Article 1950 of theil Code, which deals with secondary

guarantors reads:

Article 1950 - secondary - guarantor
1) A person may stand survey not only for the mpedadebtor but also for his guarantor.
2) The secondary guarantor shall be in the samétipastowards the guarantor as a simple
guarantor is towards the principal debtor.
3) Merger between the principal debtor and the guor shall not extinguish the creditor's

right of action against the secondary guarantor.

Nothing in the code specifically forces the crediim establish first the insolvency of the main

guarantor before soliciting the secondary one,oalgh this seems to be the logical order of
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things. The secondary guarantor, in turn, if hepeass to have paid may then be subrogated in
the rights of the creditor against both the deltad the main guarantor. The code does not say

so, but normal rules for suretyship (discussiobysgation ...) should apply.

Normally, being "secondary" to the main guarantorhetter, a "certifier”, he will be towards the
guarantor in the position of a simple guarantorawls the principal debtor (Article 1950 (2)).
This makes him a counter-guarantor of the guaramhar has paid.

In respect of the secondary guarantor, both thecgal debtor and his guarantor are considered
as principal debtors. Accordingly, unless the domrdexhausts all his remedies against the

principal debtor and the main guarantor, the seagnguarantor shall not be held liable.

Since both the principal debtor and the main guaraare considered as principal debtors in
their relation to the secondary guarantor, he @ambemnified from either or both of them in
case he paid to the creditor without seeking béewéfiliscussion. His action against the simple
guarantor is justified pursuant to Article 1950(B)is action against the principal debtor is
justified, for the latter is the one who should tiee ultimate burden of the debt as he benefited

from it.

What could be implied form Article 1950(2) is thiae secondary guarantor cannot undertake his
obligation under joint guarantee because if he ttakles so, he will be primarily liable with that
of the guarantor in which case the concept of fityraf guarantors of Article 1951 (3) of the
Civil Code will apply. This is discussed in the ssdxtion of Article 1951 of the Civil Code.

Finally, Sub-Art (3) of Article 1950 provides mergbetween the principal debto,r and the
guarantor (for instance where a succession hasvémted) does not affect the creditor's right

against the secondary guarantor, although the suwaetyship relation is extinguished as of right.

4.4.3 Plurality of Simple and/or Joint Guarantors

A common situation is where the creditor wishesppead his risk over several persons acting as

guarantors for the same debt and for the same debtoeditor may seek and obtain guarantees
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from more than one person in respect of the indilges of one principal debtor. This situation
is governed under Article 1951 of the Civil Code.

Where the plurality of guarantors granted the sgcat the same time (Art. 1951(1)) of the Civil
Code, each of them shall be liable for his own slees a simple guarantor, and as a secondary
guarantor for the shares of the others. In othedgyahe creditor has to divide his action in as
many actions as they are guarantors, which isc¢c@énefit of division, and ask the appropriate
amount from each. Here we are concerned with plyral sureties for the benefit pre supposes
the existence of several guarantors. Our code gimviwhich deals with this benefit, Article
1951(1), provides that the surety against whontthditor brought suit for the whole of the debt
is entitled to compel the latter to divide the debtween him and his co-sureties so that he will
be required to pay only his portion of the dehth® creditor.

However, it is necessary that the co-surety witlomvithe surety demands division of the debt be
solvent; otherwise, he will be held as a secondaigrantor. See the following example which

may help illustrate the above discussion. Abiy beed Birr 10, 000 from Belay. Five persons,

Chane, Dawit, Feleke, Girum and Hailu came andeslgn one instrument undertaking Abiy's

obligation as simple guarantors. If Abiy becomesolwent and Belay proceeds against Girum
only for the recover of the Birr 10, 000 the lattam raise the benefit of division so that he
should be required to pay only Birr 2, 000 whichis share of the total debt. The total debt is to
be divided among the co-sureties.

If, however, the other co-sureties have becomelvest Girum cannot demand benefit of

division. This is because he will be responsible itss share as simple guarantor and as
secondary guarantor for the share of the otherucetiss. If, however, only Hailu becomes

insolvent, the remaining guarantors shall be lidbtetheir own shares and the share of Hailu's
debt will be proportionately distributed among tbalvent co-sureties. Accordingly, Chane,

Dawit, Feleke and Girum will be liable for Birr 200 each.

What would happen where each guarantor specifiedannstrument the maximum amount for

which they will be responsible?
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In the above example if Chane guaranteed for tlyenpat of Birr 1, 000, Dawit for Birr 3,
000, Feleke for Birr 4, OO0O0, Girum for Birr 1, 580d Hailu for Birr 500. Since a guarantor
is not responsible beyond the maximum amount egptesn the agreement except for legal
costs and interests, Belay cannot sue one of tleemedover more than the amount they
guaranteed.

Should the guarantors be responsible for the sbfaea insolvent surety? Article 1951 of the
Civil Code does not explicitly address the situatiwhere each of the guarantors expressed the
maximum amount of their obligation. In this respgciu may argue that Article 1918 (2) of the
Civil Code will apply by analogy in which case ogerety cannot stand as secondary for the
debtors.

Article 1951 has put three conditions which mustrbet to raise the defense of benefit of
division. These are: the guarantors should haveorhecguarantors at the same time; the
guarantee should be in respect of the same debttren guarantors should not assume joint

guarantee.

In considering the effects of benefit of divisidhe benefit destroy the action of the creditor
against the surety who opposed it and therefoeeg¢téditor can no longer come upon him even
if the co-sureties become insolvent afterwardss the creditor's duty to act rapidly against the
other sureties after the division is ordered betwsdvent creditors.

Is benefit of division possible with a surety wtemnot validly contract as in cases of incapacity

resulting from minority of the surety?

You have seen that Article 1951 permits benefiligfsion with only solvent co-sureties. If one
of them is insolvent, no division is permissiblénig implies that benefit of division is only a
favor which ought not to be granted to the prejaditthe creditor. We may extend this to refuse
division 'when the co-surety is incapable of oblggihimself for instance where the surety is a
minor. There is no reason why it should be granteduch cases and denied in cases of

insolvency.
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Obviously, the benefit of division will not be alable where the sureties expressly bound
themselves as joint guarantors with the princigeidtdr as between themselves. If two debtors
who are bound jointly and severally for the samiet dad each given a surety, the surety of one
of them cannot demand benefit of division betwernsklf and the surety of the other debtor.

Though such sureties are sureties of the same aelihey are not sureties of the same debtor,
they are not sureties of the same debtor, theynateroperly co-sureties in the meaning of

Article 1951 (1)

Where the plurality of guarantors granted the sgcat different times (Article 1951 (2) of the
Civil Code), the chronological order determines seeondary character of the guarantors, and
therefore the order of their respective contribngioAccordingly, if several persons become
guarantors at different times, there shall be neebeof division even if they are guarantors of
the same debtor in respect of the same debt. Tagoreship of such sureties is governed under
Article 1951(2) in which case the one who bounddghin the second place is considered as a

secondary guarantor of the one who bound himsébir&dim.

You have studied the situation where there are gy guarantors. Secondary guarantor
envisages a situation where one surety agreesatal sts a surety for another surety. This can
otherwise be called a surety of a surety. In sudes, there will be no right of contribution. The
secondary surety is only liable to the extent thatfirst surety does not pay. That means, on the
payment by the first, the second guarantor is diggd. Conversely, if the second surety is
called upon to pay, he will have a right of indetyrand not merely contribution, against the
first surety who does not pay. That means, on thangnt by the first, the second guarantor is
discharged. Conversely, if the second is callechupgay, he will have a right of indemnity and
not merely contribution, against the first surefty; the first surety is in the position of the
principal debtor.

Apart from Article 1950, the situation of secondayarantor is also governed under Article
1951. According to this Article, one is held lialds secondary guarantor for another in two
events. These are: In cases of the insolvencytioéreone or more of the guarantors; and where

the sureties entered in their undertaking by susizcescts.
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In considering the second situation, the provisodnArticle 1951(2) states that "where the
guarantors entered into their undertakings by ssize acts he who bound himself in the second
place shall be held liable as secondary guararftéheo guarantor who bound himself before

him.

The relationship between such guarantors is relgtisimple where two or more of the sureties
stand as guarantor under successive instrumemntsspect of the full or equal portions of the
same debt. For instance, assume there are threeesuh, B and C who entered into suretyship
agreements with the creditor by successive adlsstharge the full indebtedness of the principal
debtor and the total indebtedness is Birr 800. 00.

The relationship of the co-sureties is then gowérive accordance with Article 1951 (2).
Accordingly, A is considered as a secondary guarantrespect himself before B. By the same
taken C is considered as a secondary guarantespect of B. In other words, B is held liable to
the extent that A does not pay if he is called ufmopay. In the other words, B is held liable to
the extent that A does not pay if he is called upmipay by the creditor. Similarly, C is held
liable to the extent that A does not pay. If A bees insolvent, the creditor can demand
payment of the total debt from B. If we assume tBabnly paid Birr 600 as a result of his
insolvency, the creditor can claim the remaining BDO from C. The matter becomes complex
where two or more sureties stands as guarantorsrwsutcessive instruments for different

portions of the same debt. See the following exampl

A, B and C in the above example undertook to guemthe total debt Birr 800 in different
proportions, i.e. A limiting his maximum liabilitso Birr 400, B to Birr 100 and C to Birr 300.
This means the creditor can claim only to the exéémirr 400 from A. If A pays Birr 400 to the
creditor, the latter cannot resort to B becauss 8niy liable to the extent A does not discharge
his obligation. But A has already paid what is etpd of him. If A failed to discharge his
obligation the creditor can resort to B but onlyhe extent of Birr 100.

If B discharges his obligation, does the creditavdhany claim against C? or Is C held liable as

secondary guarantor for both B and A or for B orfiy@m the reading of Article 1951 (2), C is
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held liable as secondary guarantor of B only. Tisisbecause the provision reads "of the

guarantor who bound himself before the precediragantor.

Thus, in the example above C is held liable asrs#axy guarantor to B only. Accordingly, as

long as B has discharged his obligation, the coedtias no right of recourse against C.

But the most common situation, because it afforégsiimum protection to the creditor who

probably required the suretyship in the first plasehe situation of joint guarantors (Art. 1951
(3) of the Civil Code). Here the consequence i$ tha creditor may ask the whole debt from
one guarantor only, obviously the one which seentgaie the most money, leaving him then to

initiate several actions against his co-guarantorsgcuperate a proportional amount of the debt.

4.5 Relationship between/among Co-sureties

When there are several sureties for the same dbtespect of the same debt, the one who pays
the creditor is entitled to contributions from tbilers. This implies one of the co-sureties, who
pay more than his proportionate share has the afjirgcourse against the other co-sureties for

contribution.

The surety is entitled to contribution from his sureties independent of contract, eventhough

they could agree among themselves with respebitextent of their liability.

The basis of contribution is payment by surety afrenthan his share and also equity. The
surety's right to obtain contribution from his agreties is based on the equitable principle that
the creditor should impose the burden upon allctixsureties on a retable basis, and if he does
not, the court will act to correct this in equifihus, we can say that equity requires that the
surety who has made payment is entitled to corttdhurom his co-sureties who might have

been compelled to pay by the creditor.

Under our law, Article 1951 provides that guarastaho are either severally, or jointly and

severally liable for the same debt and who stansuasty for the same debtor at the same time
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are entitled to proportionate contribution. Thigplras that persons who undertake as sureties in
respect of different debts of the same debtor atentitled to contribution from the other surety.
Similarly, where a single debt is guaranteed bycessive acts of two or more sureties, there is
no right of contribution among such sureties.

There are factors that govern the right and exdénbntribution. Whatever is the basis, recourse
for contribution is subject to several restrictrvées. In this respect, some of the restrictiora th
will be discussed are not explicitly provided byr code. Yet, their consideration is important as

they involve relevant issues that our law oughtdee taken into consideration.

The first one is payment of more than one's shére.surety's right to recover contribution does
not arise from the fact that he has been calledh tipgay or that the surety has paid some part of
the debt to the creditor. It is over payment thaeg rise to a right to claim contribution.
Pursuant to Art.1951 (3), where the surety fullgatliarges his own liability to which other co-

sureties are equally liable, he is entitled to veca@ontribution.

The question is where is a surety entitled to claontribution when he makes a payment? A
surety is not entitled to contribution until the olda debt is paid, for he is still liable for the
remainder. Thus, even where the surety has paice rtftan his share, he may not claim
contribution until the debt is fully discharged.ihs because the surety cannot know what
should be contributed to him by his co-surety unélknows what has been done in respect of
the residue of the debt for which he is equallpléa To demand contribution, there has to be an
actual ascertained amount to be contributed. k rbgpect, there cannot be such an ascertained

amount until the "whole debt is discharged.

Accordingly, you may conclude that the surety ltadischarge the totality of the debt so that he

may claim contribution from the other co-sureties.

Secondly, to be entitled to contribution, paymenistrhave been made by a surety in a situation

where he was legally obliged to pay. If the co-suman show that the paying surety was under
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no legal obligation to effect payment, then no tighcontribution will be available to the surety

who made payment.

If a surety makes payment in a situation where & Valid defenses against the claim of the
creditor which will relieve him from payment, thersty will not be able to have right of
contribution from the other co-sureties. Thus, eesuwho pays a creditor where the principal

obligation is already extinguished is not legalhited to contribution from his co-sureties.

Where, for instance, the principal obligation igieguished as a result of payment, set off,
period of imitation, nullity etc, a surety mustsaiall these as a defense against the creditor. A
surety who fails to raise this defense and makgmpat to a creditor is deemed to have waived

his right to demand contribution.

In this respect, you may recall the provision ofidle 1942 which requires the guarantor to raise
against the creditor all defenses available topttecipal debtor; failure to discharge this duty
debars the guarantor from indemnification. By agglahe failure by a surety to raise valid
defense against the creditor deprives him of tigatrof contribution to the extent that the

defense would have relieved him from payment.

Though Article 1951 is mute on this issue, nor nsagss reference to the provision of Article
1942, there is no reason for the law to limit teeaurse of the guarantor against the principal
debtor but not in his relation with co-sureties.eTlmitation on the right of recourse of the

guarantor will also extend in his relation with b sureties.
The third one relates to costs and interests. Batsio Article 1951 (3), the paying surety is
entitled to recover proportionate share from thietalecosureties. This provision is, however,

mute about what constitutes a proportionate share.

Does proportionate share constitute only what tneantor has paid to the creditor or does it

also include costs incurred by the surety in makiefgnses against him?
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When you consult legal literatures on these issymsmay find that the surety is also entitled to
claim a ratable share of any legal costs whichnkarred in making reasonable defenses against
the claim of the creditor, whether or not theseedsés are successful, provided that the surety
made such defenses on the basis which might havtoléhe relief of the other co-sureties as

well.

This implies that a surety who raises a defensehwisi personal to him, for instance, incapacity,
is not entitled to recover contribution from hissuareties. This is because the surety has incurred

no cost for the benefit of the other cosureties.

The other question is whether notification by tlagipg guarantor is necessary. You may recall
Article 1940 (3), which require that the guarantaust notify the principal debtor and the surety
may only cover interest since the notification. g same taken, the duty to notify is imposed
on the guarantor not only in his relation with fhéncipal debtor but also with his co-sureties.
The logical conclusion would therefore be the gnmacan claim contribution of costs from his

co-sureties, which he incurred since he notifiedl#tter of the proceedings directed against him.

Regarding interest on the amount paid to the aeddur law says noting. Despite this legal
lacuna, the guarantor should be entitled to claitarest that is accrued on the sum paid more

than his share. Such interest is chargeable frend&te he is entitled to claim contribution.

The other factor is attached to securities heldlmp-surety. You have seen that a surety may
obtained guarantee from a counter-guarantor for dfiectiveness of his indemnity claim.
Similarly, he may obtain sureties from the printigebtor to which he may look for
indemnification. He may also be subrogated to tfiet rof the creditor and realize the securities
available to the creditor.

Can the other sureties share the benefit of seesurithich one co-surety obtained? The provision

that deals with plurality of guarantors is silemthis respect.
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Consideration of legal literature regarding thsuis reveals that any security held by one surety
stands as security for the full amount owed tdtadl co-sureties. We may, therefore, argue that
the right to share in a security is a right of tesureties and therefore is not liable to be

defeated by any agreement between one of their mesnaind the principal debtor.

If it is independent of the agreement between thetg and the principal debtor, what then is the
basis of the right?

The basis of the right is the principle that eqyadif treatment is equitable and sureties should in
general bear the burden of guarantee in equal pgiops. The basis of this right is on the
principle that one co-surety must not withdraw stimmg from the estate of the debtor for his

exclusive benefit depriving the other co-suretyhef value of the security withdrawn.

This principle of equity should apply in our cagecs Article 1951 (1) and (3) seem to be based

upon the same principle although the provision dugspeak of security held by one co-surety.

The rationale behind the benefit of division asomporated under Sub Art (1) and contribution
under Sub Art (3) of Article 1951 is that the sigetshould be treated equally and bear the

burden of guarantee in proportion to their share.

If we permit that a co-surety benefit exclusivaigrh the security held by him, in effect, we are
opposing the rationale behind benefit of divisiang contribution. This is because the co-surety,
who exclusively benefited from the security, is nmelly sharing the burden, for he is
indemnified by the security held by him whereasdtieers will not be indemnified if the debtor
is insolvent. Thus, to be consistent with the basicciple underlying the benefit of division and
contribution between the co-sureties, the secaritield by one co-surety should be deemed to
have been held for the benefit of all the co saseti

Accordingly, when the principal debtor has giveouwsé#y to one co-surety, any other co-surety
may look to and realize upon the security afterdéfault of the principal debtor.
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The co-surety who held the security should hand tive document of title to the surety who

paid the creditor and perform such formalities alé enable the surety to exercise his remedy
and realize the security. This position is analegtm what is provided under Article 1945

dealing with the relationship of the guarantor #mel creditor concerning securities held by the
latter.

What remedy is there in cases where the secutiée® been prejudiced or destroyed by a
surety? In this respect, literatures disclose thatright of a surety, who pays the debt of the
principal debtor to seek contribution from his eoeties, is affected by his ability to hand over
the same securities as he received from the pahdipthe securities have been prejudiced or
destroyed by the surety, the co-sureties will beved of their obligation to contribute to the
extent of the value of the property so prejudicedestroyed. You must, however, note that our
law is mute in this respect.

Questions

1. What do you think would happen where the credeteases one of the co-sureties?

2. What effect does the act of remission of a gurgtanother co-surety produce?

3. What effect will be produced where merger talese between the creditor and one of the
jointly and severally liable co-sureties?

4. What effect does a set - off effected betweea-aurety and a creditor produce?

5. What do you think is the effect of a novatiomesgnent undertaken by a co-surety and the
creditor?

6. What would happen if one among these co-suréissconsented to the extension of time
while the other co-sureties have not?

4.6 Extinction of Suretyship

One of the grounds of extinction of suretyship &yment. A creditor is entitled to only one

payment. As against the creditor, payment is amdef@available to the principal debtor and to the
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surety, no matter which of the two paid the deldwiver, in case of subrogation the obligation

which arises from suretyship may continue.

The second ground is novation. Novation has douwdffect: extinguishing a preexisting
obligation and replacing it with a new obligatidfiovation not being presumed, it is necessary
that the intention to novate be clearly expres#edovation of the principal obligation by the
debtor with the creditor extinguishes the principbligation and also the accessory suretyship

obligation. This principle is incorporated undetigle 1827 (1) of the Civil Code.

Thirdly, a voluntary remission by the creditor teetdebtor discharges the surety as well, since
the remission of an underlying obligation also rgtiishes the accessory obligation. A remission
to a surety does not discharge the principal debwsorthe creditor is considered to have

abandoned the security, but not the primary olibgat

Fourthly, set-off extinguishes an obligation whevotpersons are indebted to each other. A
surety may be entitled to plead set-off of whatcdheditor owes to the principal debtor. It seems
proper that the surety should be able to benefia tiguidated amount due from the creditor to
the principal, in as much as the principal owesshisety the duty of paying the creditor so that
the surety will not be required to pay. The primtiglebtor, of course, cannot plead the

compensation of what the creditor owes to the guret

Regarding merger in relation to suretyship, Relgivets, who wrote an Article entitled
"Suretyship" on Tulane Law Review, Vol. 39 stathd tollowing:

"With regard to suretyship, there are three possithses of confusion [merger]. First, a
confusion of debtor and creditor extinguishes thengpal obligation and the accessory
suretyship obligation also falls. Confusion (mejg&ra solidary debt with the creditor benefits
the co-debtors in solido only to which of the shimewhich the debtor whose liabilities were

merged was liable.

Second, confusion (merger) of surety and credixtinguishes the obligation of suretyship, but

it does not extinguish the principal debtor's cduign.
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Third, a confusion of debtor and surety does ntinguish the principal obligation, but it brings
an end to the contract of suretyship because a gaanot be his own surety. However, the
confusion (merger ) which takes place when thecgal debtor and his surety become heirs for

one another does not extinguish the creditor'dsiggainst a sub-surety of the surety."

The other one is that in the case of principalgailon that is void, the absolute nullity of the
principal obligation entails nullity of the accesg@ontract of suretyship. However, in cases
where the principal obligation is voidable, the aot of suretyship may or may not be
invalidated. See Article 1926 (3) and 1923.

On top of this, limitation is one of the causestfoe extinction of an obligation. A suit, unless it
is commenced within the time limit provided canbetmaintained, if by virtue of prescriptions,
the principal debtor has not asserted it, and @a® has renounced it. This rule results from the

general principle that the debtor cannot harm thetipn of the surety.

There are also other causes of extinction of ssingty The first one is where the creditor has
accepted a payment in the form of an immovablengr good, even if he is later dispossessed
(Article 1927 of the Civil Code). Payment has tal@ace, and the creditor has assumed the

transfer of risk.

Thus, this is a situation where there has beeropadnce in substitution, i.e. by giving the
creditor some assets. Thus, where the creditopécseich assets, the surety will be discharged
even if the creditor is subsequently-evicted frdra property he received. The creditor, not the
surety, bears the risks of the thing accepted ymgat. The result would be different if the
surety had consented to the substituted performamdeis event, the surety would be held liable

with the debtor in warranty of the thing given iayment.

The second is where the creditor, without speaampssion given by the guarantor, has granted
a delay to the debtor (Article 1928 (2) of the Ci@ode). This is because the creditor is
extending on the back of the guarantor the delainduwhich he is held liable. Of course, this

rule only applies when the initial period of susttip has expired.
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Accordingly, an extension of time for performanaepayment, granted by the creditor to the
debtor, is an alternation of the original obligativhich is considered prejudicial to the surety.
Thus, the prolongation of the time granted to thieqggpal debtor without the consent of the

surety, operated as discharge of the latter.

Review Questions

Case One

St. Mary’s University College has a diligent emmey Ato Bedilu Terefe, whose rank is a
lecturer in the college. The university usuallyd&eemployees for further education to build its
capacity. Unfortunately, Ato Bedilu got a scholapsbpportunity to attend his masters degree at
Addis Ababa University, as he was the beneficiarythe capacity building program of the
College by the year 2003. At this time the uniugrsiollege and Ato Bedilu agreed for the
undertaking that the college has to pay the saadyevery fringe benefit at this study leave and
Ato Bedilu has to come back and work for the callegp to three years as soon as he has
finalized his study.

Before joining Addis Ababa University, the UniveysCollege demanded Ato Bedilu to furnish
a security to guarantee his loyalty for his undeng. To this effect there is a contract between
Ato Taye, brother of Bedilu and St. mary’s UniversiCollege. Accordingly, Ato Taye
guaranteed the loyalty of his brother. The termagreement reads “I, Ato Taye Menaw, shall
be jointly and severally liable for a maximum of,300 birr to ensure the performance of the
obligation assumed by Ato Bedilu toward the St. WwrUniversity college”. Nevertheless,
Bedilu didn’t come back and report to the Collegeugh he graduated from Addis Ababa

University in 2005 with the a master of law degree.

1. If Ato Taye is required to perform the obligatidmat Bedilu assumed, what would you
advise him?
2. What would you advise St. Mary’s University Collegdt would require you an advice as

you are a lawyer?
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Case Two

Almaz has concluded a contract of guarantee witkeBeon account of a principal contract
entered into between Bekele and Hailu. Almaz edtéméo contract with full knowledge that
Hailu’s consent was vitiated by violence. When dste discharge the obligation on behalf of

Bekele, Almaz did so without any qualms.

Do you think Almaz would have valid indemnity claagainst Hailu? Why or why not?

Case Three

Ato Melese who is an employee of the Ministry obbar and Social Affairs is one of the very
hard working and honest workers of the ministry.eDio this exceptional talent and his
gualification, he is promoted to the position ofdincial officer of the newly established project
of the ministry called FADE since 1996 G.C.

In 1998 this very outstanding worker again got vétscholarship opportunity in England for 2
years. Upon leaving his country, the Ethiopian ligmaiion Bureau required him a guarantee for

50,000 Birr. W/ro Tsehay and Ato Abera entered thecontract of guarantee.

After Ato Meles has left the country, the exteraatlitors of the Ministry notified that the FADE

project account shows a loss of 70,000 Birr

In 2001, even if the estimated two years schoog tiras lapsed Ato Meles didn’t show up. Now

the Ministry has two proposals.

A. to sue Ato Meles’s guarantors to pay the amount #ggeed for he didn’t come.

B. To Bring an action against Ato Fekadu Who was therantor of Ato Melese for 40,000
Birr when he was recruited in the Ministry.
Would you please give the ministry your esteemeadiop as to how it can go about on

the above two proposals?
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Case Four

Ato Genetu, who graduated from St. Mary’'s College2B00, was employed by the Ministry of
Finance and Economic Development as a cashier @iobthe departments of the Ministry. At
the conclusion of the contract of employment, cacitrof guarantee was concluded between
Frehiwot and the Ministry to the amount of ETB SI®O In 2003 there arose a quarrel between
Ato Genetu and the guarantor. Following this, #i¢el notified the Ministry in writing that she
will no more be liable for any loss the employeaigocause against the Ministry.

In mid 2005, while the Ministry audited its finaaticirculation, it was discovered that Ato
Genetu Misappropriated ETB 60,000.00 . The Minigtstituted a calim against Ato Genetu and
Frehiwot jointly for ETB 60,000.00. The Guarant@sponds before the court that she has
notified the creditor in writing for the terminatiof the contract of surety-ship. The court, after
due consideration over the dispute, ruled thatcth@ract of guarantee was not terminated in
accordance with the relevant provisions of the IGBode [Arts. 1806-1807]. It was therefore
decided that the guarantor shall be liable forrttomey improperly lost ETB 60,000 withinterest
it bears.

Suppose you are a renowned advocate in the cigmiee the judgment of the court in light of
the Civil Code.

Conceptual Questions

1. Some people argue that there is a contradictiondmst Sub (3) of Art 1922 and Art 1925 of
the Civil Code in that while the former provideg@ntract of guarantee shall be void unless it
specifies the maximum amount for which the guamimegiven, the latter reveals that it can be
undertaken in respect of future or conditional gdiions. Do you agree with this statement?
Why? Why not?

2. Discuss the following concepts with example
a. Joint guarantee and simple guarantee

b. Counter guarantor and Secondary guarantor
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CHAPTER FIVE
THIRD PARTIES IN RELATION TO CONTRACTS

Introduction

One must first of all recall here the principletbé relative effect of contracts (Article 1952 of
the Civil Code). The potency of the binding obligas (this force of binding obligations upon
parties is set out under Articles 1731 and 176efCivil Code), which parties can decide upon
through their contractual freedom, leads to theéckdgconsequence that what they decide upon
by contract should normally not affect third pastidhis is called the principle of relative effect
of contracts. A contract may only affect its signas, whether they benefit from it or have to

implement obligations.

In the civil law legal system, the basic principiich is known as contracts produce effects as
between the contracting parties is referred tdralative effect of contracts'while it is called

"privity of contracts",in the common law legal system.

Similarly, this principle is incorporated under tBthiopian law of contracts. Article 1675, which
defines contracts, states that a contract is aeeaggnt of two or more persons "as between
themselves". The phrase "as between themselvediesnihat a contract produces effect only
among the contracting parties. Similarly, Articlé31, which incorporates the doctrinepzicta
sunt servandatates that the provisions of a contract lawfitiymed are binding on the parties
as though they were law. This provision refleces doctrine of privity of contracts. Thus, third
persons, in principle, can neither suffer nor gréfom a contract which was neither made by

them nor for them.
However, in many cases, third parties cannot béfamdnt to contracts concluded by other

parties. There may be exceptions in which casentraxd may produce effect on third parties.

This is the purpose of the present chapter.
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The first situation is that of promises and stifiolas concerning third parties, whereby a party to
the contract sets out that the contract will haffece on a third party. The second is where the
right of a contractual party is assigned to a ttpedty. The third unit addresses the reverse
situation where a liability may be assigned to iadtiparty. And finally Unit 4 concerns the

special situation of the heirs of the parties dr@protection of creditors of contractual parties.

But whatever the category of third parties conceyrgticle 1952 states clearly that this part
does not affect two categories of situations: Egtratractual liability (Article 2056 of the Civil
Code) and Agency (Articles 2179 to 2265 of the CBode)

Objectives

After the student completes this unit, he will ideato:

 Explain the nature and effects of promises aipailsttions for third parties;
* Discuss the conditions for valid assignment ghts;

 Explain the concept of subrogation and its défertypes;

» Explain the effects of assignment of rights anldregation;

» Discuss delegation and assignment of obligations;

* Explain the rights of heirs of the parties; and

» Discuss the rights of creditors of the partied #re limitation thereof.
5.1Promises & Stipulations Concerning Third Parties
Introduction
It is legally possible that persons may concludepatract by reserving a right to substitute a
third party in their place or by promising thath@d party will commit a certain act or omit from

performing an act. It is also possible to make @mtual stipulations for the benefit of third
parties.
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In this unit, one considers the situation of thpatties who are not yet part of the contract. The
contracting parties may provide in their agreemnibat a future third party may become part of
such a contract. Three situations are consideredhéyCivil Code: the third party may be

substituted to a contracting party, the third paviy become the debtor of the contract, and the

third party will become the creditor of the contrac

In this unit, we will discuss the ways of substitgta third party in place of the contracting party
and promising for a third party. Also, a situatiwwhere a party to a contract makes a third party

beneficiary from a contract will be covered.

Objectives
After completing this unit, you will be able to:
» Distinguish among promise for third party, optimnsubstitute third party and stipulations
for the benefit of third party.
» Explain the effects of option to substitute thipérty, promise for third party and
stipulations for the benefit of third party;
* Discuss the rights of the stipulator and hisdjeir
* Explain the options of the beneficiary; and
» Explain the effects of acceptance by the berefyodf the stipulation.

5.1.1 The option to substitute a third party

Article 1953 of the Civil Code opens the possigilfbr a contracting party including in a
contract a clause enabling him to substitute amqteeson for himself. The promissory under
such contract concludes the contract in his ownenant reserves the option of substituting

another third party for himself.
Note immediately that the identity of the third fyato be substituted is not required at the time

of the formation of the contract. In fact, sucthiad party may be perfectly unknown to the other

party and we can also imagine that he is still emkmto the party stipulating such possibility.
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Another remark is that such an option is open botthe creditor and to the debtor. Each side
can introduce a clause of this type and it is teecally possible that the parities actually

performing the contract are not the parties whachated it.

For example: A and B conclude a contract for thieveley of grain, but the contract includes a
clause stating that each party may substitute an@érson for himself. A sees he does not have
enough grain and substitutes himself C, who hag atbck. B negotiates the sale of his right to
D. The contract will be performed validly betweena@d D, although both may have been

completely ignorant of its existence at the timeafclusion.

The advantage of the possibility opened by thischgtis to introduce flexibility in the choice of
partners. It corresponds to a great number of nmotlansactions, where the identity of the
person who will perform the contract is irrelevaamnd what matters is only the quality of the

work.

It allows a persons who sees a good busines oppiyrto conclude the contract and therefore to
a claim for performance, and then, at a secondestimgsell this claim to a third party, and

making a profit, of course. It enables a person whes not have the adequate facilities or
equipment to perform the contract to substituteseiina person better equipped. It makes it
possible to contract secretly in the name of agreveho does not what to be known to the other

party until the contract is concluded.

One may also consider the potential of the promisintroduce a third party to perform part of
the contract concluded, as a co-debtor, or as dafteonstruction cases, as a sub-contractor. For
instance, a builder concludes a contract for thestraction of an entire house, but reserves the

possibility to substitute himself an electriciam foe electrical installation.
For instance, SATCON Construction Company concludedontract with Amhara Regional

State for constructing Management Institute buddiin the contract SATCON reserved the

possibility to substitute an electrician for theatical installation which is a valid one.
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The question is what is the effect of the contveloere the substitution is or is not effected?

The solution is clearly provided under Article 1984the Civil Code. Sub Article one states that
where the third party is substituted within theldaeling three days from the formation of the
contract, the contract will produce effect as bemvéhe third party substituted and the other
party. In this respect it can be said that theqerho reserved the option of substituting another
person for himself is the agent of the third perg&ecordingly, it is a form of agency or contract
of commission, as is apparent from Article 1954 (1)

Article 1954 states the logical rule that the parBaving introduced such a substitution clause is
free either to remain the contract acting partytithe 1954, sub. 2) or to refer to the clause to
introduce a substitution partner. He is entiregefto select one or the other option. But it iaicle

that, should no substitution occur, the partieskemend by the terms of contract along ordinary

rules, and specially, the contract is enforceagkerest each party.

This being said, the provisions of Article 1954 tasthe effect of substitution seem unduly
restrictive. The main difficulty lies on the thrdays within which substitution is to be effective
as it is short. This considerably restricts thexibdity sought from the institution. One
understands that the creditor wishes to be inforagesoon as possible of the final identity of his
contracting partner, but a three day time - limeerms somewhat unrealistic in a world of
complex legal and administrative regulation, whgeemissions or agreement have to be sought,
loans negotiated with banks, exchange currencmsesa, negotiations led with foreign investors
or buyers ... .etc....

The sanction for over stepping the time limit wile that the stipulation party becomes
irrevocably bound by the contract. Such a resticis therefore a serious constraint when one
wants to encourage economic and business relatBerserally speaking the drafting seems to be

not only considering physical persons and not ehaurgjuridical persons.

However, the time limit seems to be not mandatomnyhich there may be agreement otherwise.

It works where the parties have not come up widiffarent one.
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Accordingly, the solution will be for the party whotends to substitute somebody else for
himself to simply require that the time limit betexded contractually beyond three days. This
time limit does not appear mandatory but rathepkiwe of the will of the parties, telling an
express provision to the contrary. What is mandaton the other hand, is that the parties are
bound by the contract upon the expiry of the timat] whether legal or contractual. To state

otherwise would closely amount to a potestativeditaon by the debtor.

Finally, it is self evident that the party thattes substitute himself to the original creditor or
debtor must be in full agreement with the termghef substitution, as explained under Article
1954 (3)

5.1.2 The promise for third party

A person may stand promisor for a third party bynpising his contractual partner that this third
party will perform some contractual obligation @spect some omission, as explained under
Article 1955 of the Civil Code.

One must be very clear as to the legal structurhefoperation. The situation provided under
this Article covers in fact two different contraces contract between a contractual partner and
the promissory, i.e., contract of promise; and w@r or potential contract between the first
partner and the third party, the existence of wigchubject to ratification by a third party, i.e.,

the main contract. Here again there is no needve prior information of the third party.

The interests of this provision are many. They cal¢he situations where the promisor is sure
enough of his influence, or of the extremely int#éireg potential of the main contract, to

realistically speculate he will indeed convince thied party to enter into the contract.

It may be used also for instance by the legal sepr&tive of an incapable, or of an absent, or of
a juridical person when the contract has to bdiedtby a collegial body. On the other hand, it

may be the situations were the first partner islyega pay the promisor to use his influence in
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determining the third party to enter into a cortnaith him: the provision will then cover the

work of all kinds of intermediaries.

In this regard, we have a specific illustration endrticle 2270(3) of the Civil Code, which
states the possibility of selling a thing belongiog third party. This sub Article in fact implies
a previous promise to obtain the sale of such thiregause, of course, the owner cannot be
forced pursuant to the doctrine of privity of camuts to comply with the provisions of a contract
of sale to which he is alien.

Note here that no time-limit is imposed by law fbe conclusion of the main contract, contrary
to the provisions governing substitution which ¢ong the remarks made as to the constraints
generated by the three day rule of Article 195#hefCivil Code.

The question is: what is the effect of the contiactase the contract is or is not ratified by a
third party?

The effects of ratification and non ratificatioregrovided under Article 1956 of the Civil Code.
When the main contract is ratified by the thirdtpdhat is to say, when the third party accepts
its terms and ratifies the main contract, the psamiis released; and since his promise is
observed, he incurs no liability.

Regarding the scope of promise, Article 1956(2)vjgtes that the promissor promises the
conclusion of the contract but does not guararieepdrformance. The duty of the promissor is
fulfilled from the moment the third party has regd as he is not a guarantor for the performance
of the obligation by the third party. However, tharties may agree in the contract of promise

that the promissory will be held liable for the nmerformance by the third person.

If the third party does not ratify, the promisedl|ike in cases of declaration of demand, will not
be obliged to perform the contract as per-Articd5@(3). This is so because the promissor has
only undertaken to secure the ratification of thengse by the third party and no more.
Although the promised is not required to perforra tibligation, he has failed to discharge his

obligation, i.e. to secure ratification. Accordipglthe non performance on the part of the
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promissor will entail payment of damages sustaibgdhe other party as a result of the non

performance of the latter's obligation.

In general, Article 1956 addresses the differemtbf@matic situations. The first problem is

where the third party refuses to ratify the pragecmain contract. Contrary to the previous
situation of substitution, the promissor is notchil implement the contract, simply because this
is not the purpose of his obligation to the firattper. But such a failure will amount to the fact
that the promise will not be held, and thereforat tthe promissor is liable to pay damages
(Article 1956(3))

This restricted scope of liability will be the ommforced by the judge, failing an express
provision to the contrary in the contract of promi¥here is a potential difficulty of coordination
of this second paragraph of Article 1956 with fisd paragraph, which lays down that damagse

are due for non-performance.

This should be construed, in the normal case wergtomissor only promises the conclusion of
the contract, as the obligation to pay damagedtiegwonly from the non ratification and not

from the non-performance.

But the promise may contractually go beyond simplgmising ratification, provided it is
expressly stated in the contract. Subject to tss ¢ondition, the promissor may indeed promise
performance, and as a consequence, stand to paggdarfor non performance valued as stated

under Article 1799 and following.

5.1.3 Stipulation for the benefit of a third party

It happens quite often that parties to a contrazy make stipulations for the benefit of a third
party. Stipulations for the benefit of third persaserve to make institutions function or effect

transactions, which would be impossible or at l@aste difficult with all other principles of the
law. For instance, life insurance for the benefitaahird party, a collective insurance against
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accidents by employers for their employees, wayrgiten by manufacturers for their products

to consumers, etc.

The difference with the previous situation is tAaticles 1957 and following of the Civil Code
open the possibility for two contracting partiespimvide for a benefit to be granted to a third
party. The relation is a triangular one. The pr@misundertakes by contract with the stipulator
to perform an obligation for the benefit of a thpdrty, the beneficiary.

The interests of this institution of the stipulatitor a third party are many. It may cover the
intention of the stipulator to make a liberalityepent or donation to the third party beneficiary.
It may be a mode of payment to a third party coedf the stipulator. But the most frequent and
important situation is the contract of insurance.

For instance, 1. B enters a life insurance contndttt A, an insurance company, and appoints as
his beneficiary a member of his family his wife drildren usually. If he dies, the insurance
company will pay out an indemnity or serve anntityhis wife and,or children. 2. B concludes
an insurance contract for his possible liabilityaadriver of a car with A, an insurance company.
Should an accident occur and C is the victim, A paly for the damages suffered by C.

These two examples show that the third party may weell be unknown to the contracting
parties. The beneficiary may even be a future mper$or instance in the case where life
insurance is made to benefit children not yet béinally the stipulation may very well be a
conditional one as in the case of a car accideahimsurance covering the driver's liability. The
only requirement for the effectiveness of the cacttis that the beneficiary, if he is known as to

his precise identity at the time of the contraat) aevertheless objectively be determined.
However, there is no agreement regarding the lmdsstipulation. Nevertheless, there are three

principal theories forwarded in relation to sudpdations. These are: theory of offer, theory of

the administration of affairs, and theory of theedt creation of the action.
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According to the theory of offer, the stipulantesf to the third person the stipulation which he
had made in his favor. This offer must be acceptemtder for the engagement of the promissor
to be binding. Once the acceptance is made, baets to the day of the contract and the third

person becomes the personal creditor of the promiss

The theory of the administration of affairs dickatdat he who stipulates in favor of another,
without having received mandate, is an administrat@affairs, for he performs for the account
of a third person an act which he could have béémta perform in the quality of a mandatory,
if he had previously been given the power. The aidime which a third person later gives to the
contract is a ratification which makes it definitde ratification can take place after the death of

the stipulator, and can be made by the heirs offtiné person.

According to the theory of direct creation of tfati@n, contract with stipulations for the benefit

of third persons are exceptions to the general mitech provides that contracts do not benefit
third parties. Accordingly, being derogation frohretgeneral rule, contracts concluded for the
benefit of third parties create direct right foe thenefit of the third person similar to the rights
arising in favor of the parties. However, there amme who argue that there has to be a

necessary fusion of all these principles in ordeurtderstand the real basis of such stipulations.

As we have said earlier, Article 1957 of the C®de provides the principle on stipulations for
the benefit ofa third party. From the wording bistArticle, the relation seems to be triangular.
In this regard, there are three persons: the stipitlthe creditor who can demand performance
from the debtor; the promissor- the debtor; andhird party beneficiary for whom a benefit has
been stipulated in the contract concluded betwkeerstipulator and promissor. Thus, the basis of
the contract between the promissor and the stipuiatthat the promissor undertakes to perform

an obligation for the benefit of the third persa@mnéficiary.

The question is : what is the real cause of thpikttion?

In this regard, the legislations of many countreguire that one must have a cause for making

stipulation in favor of a third person. In the cooimaw legal system, they require that the third
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party must either be a donee or creditor beneficiaonee beneficiaries are those for whom the
stipulator has stipulated a benefit gratuitouslseditor beneficiaries are those who are creditors

of the stipulator in another transaction.

Do you think Article 1957 of the Civil Code hasdalown any such requirement?

The next issues that are worthy of treatment arko whould be the beneficiary of the
stipulation? What are the rights of the stipulatod his heirs, and third party beneficiary?

Regarding beneficiaries, there is no provision wra& law that clearly determines who the
beneficiaries of a stipulation are. However, whenoensult the literatures, beneficiaries may be:
determined persons at the time of stipulation, terd@ned persons or future persons.

When the beneficiary is determined and living & time the stipulation was made, there is no
difficulty. The person designated as beneficiarguslified to benefit from the contract subject
to the terms of the contract and the requiremehteeolaw. However, there is difficulty when
the stipulation is made for a third party that mgletermined at the time of the stipulation. This is
possible only if the beneficiaries of the stipwati presently undetermined, are determinable on

the day on which the agreement is to have effedhtir benefit.

There is also a stipulation for the benefit of adtperson who does not exist at the time of
formation of the contract but a future person whas to be capable of being determined at the
time when the contract produces effect. For ingatie insurer may stipulate his children whom

he will give birth to in the future in his life insance.
A) Rights of the stipulator
The stipulator is a contracting party, and he megrase all the rights deriving normally from

the contract, such as cancellation for vice ofdbetract, termination or enforced performance in

the event of a non-performance by the promissor.
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Article 1958 of the Civil Code states that the sl#or may reserve for himself the benefit of the
contract and thus the stipulation for the third tpamay be changed into an ordinary

(synallagmatic) contract with the promissor. He naggo always change the beneficiary of the
contract if he so wishes, replacing for instance thildren as main beneficiaries of the life

insurance instead of his predeceased wife. Buethessibilities are subject to the condition that
the beneficiary has not yet been offered the befedte that the provisions refers to the offer

itself and not to the acceptance of the offer, Whaght only arise at same time later) or has
expressly refused the benefit offered. Of courdlethase provisions may be amended at the
parties will (unless otherwise agreed), providegt¢hs no dispute as to the interpretation of the
will of the parties.

In general, the rights of the stipulator are che@rovided under Article 1958 of the Civil Code.

Sub-Article one provides that where there is notreoy agreement the stipulator may have the
right to reserve for himself the benefit of the want or appoint a new beneficiary under the
stipulation. This is possible where the option hasbeen offered to the third party mentioned in
the contract; or where the beneficiary after hawiegn offered with the option refuses to accept
the benefit of the stipulation. Thus, in principllee stipulator can change the stipulation for the
benefit of a third party into an ordinary (synataatic) contract with the promissor thereby

reserving the benefit for himself or even desigdateother beneficiary.

Under Article 1958(2) of the Civil Code anotherhtigs given to the stipulator. The law entitles
the stipulator to retain the right to vindicate tights resulting from the non performance of the
contract where the promissor fails to perform toBgation. This implies that the beneficiary has
accepted the benefit but the promissor has nohdriged his obligation towards the beneficiary.
The stipulator has no right to demand forced peréorce since this right is reserved for the
beneficiary.

B) Rights of the beneficiary

Coming to the rights of the beneficiary, the betiafly being delegated as the person to receive

benefit from the promissor may accept or rejectitdeefit upon being given the option pursuant
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to Article 1959 of the Civil Code. For the effedtiv of stipulation for the benefit of third
persons, it must be "accepted" by the third paetyeficiary. The right of the beneficiary is not
derived from a contract made by him with the pra@wois There are no two successive contracts
but only one, i.e. concluded between the promiasdrthe stipulator. It is from this contract that
the action arises in favor of the third person amat is asked from him is to ratify the act which
was made for him by a person who was not his reptative. Thus, acceptance is ratification of
the stipulation made for his benefit.

However, once the third person ratifies the stippoig he shall acquire all the rights the contract
bestows upon him. The stipulator may not refuse dpipointment once the beneficiary has
accepted to receive the benefit stipulated in &i®f. This implies that the stipulator will have

no right against the promissor regarding that partvhich has been stipulated for the benefit of
the third person. Moreover, the promissor may ebtup against him any defenses of a purely
personal nature which he may have against thelatguas per Article 1961(2) of the Civil

Code. However, the English version of this sub detiis defective. The defenses available for

the promissor may be incapacity, immorality, unkaWwéss ....

Accordingly, the beneficiary is entirely free irshghoice, and does not have to state reasons, nor
be liable if he refuses. To this situation one nadkt that the beneficiary should logically also be
allowed to revoke his acceptance without incurang liability, because on his part there is no
obligation, but only a right which he is free toiveat any time. On the other hand, he does not
have to be informed in advance as shows the casigofictim of a car accident, nor does he
have to give a preliminary consent to the stipuldefore the latter enters into the contract for
his benefit.

As soon as the contract is born, and even bef@etteptance, the beneficiary is granted a
direct and personal right to the benefit. He is dependent of the will of the stipulator. Being
granted a right, he may also assign it or use & sscurity for another contract he is party to. As
is generally the case for potential rights, thedfierary may initiate preservation measures to
ensure the effective performance by the promissor.
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For instance, A, the seller, and B, the buyer emtter a contract of sale of a house in Addis,
which includes the clause that if B stops to limeHarar, the sale will be transferred to C, B's
son. If A does not insure the house, C can applg foourt injunction against him to force him to

insure it against fire.

If the offer is accepted by the beneficiary, hedmees the direct creditor of the promissor and
may exercise all the rights deriving from the caaoty especially obtain enforced performance
form the promissor debtor. Conversely, the proarissay set up against him the defenses open
by the contract to resist performance. The onlyep#on is stated under Article 1961(2) of the
Civil Code, where the promissor may not opposeht lieneficiary the defenses of a purely
personal nature, which he may have against thalatgr (note the omission of the "not" in the

English version of the Civil Code).

Article 1960 confirms this direct right open to theneficiary. It addresses the situation of the
heirs of the stipulator when the promissor's obiggawas not yet performed at the time of the
stipulator's death, or is to be performed upon shipulator's death such as in contract of
insurance. The right of the beneficiary exists @adnforced without the heirs being in a
position to refuse it. The beneficiary is not air lbe the succession, and the performance of the
promissor is not an asset of the succession itgaraof and has to be paid out directly to the

beneficiary.

Thus, sometimes, the stipulator may have appoiateeneficiary to receive the benefit upon the
former is death. In such a case, once the bensfibi@s accepted the benefit, he has the right to
claim the benefit from the promissor on the dayhef death of the stipulator. In this case the
heirs of the stipulator have no right to revoke appointment made by the stipulator (see Article
1960(2) of the Civil Code). For instance, B takdgeainsurance with A, an insurance company,
to the benefit of C, his mistress. Upon his dedtle, heirs of B may inherit nothing if the
liabilities of B's estate exceed the assets heekeaBut C is entitled to the full payment of the

indemnity paid out by A, without being challengadany way by B's heirs.
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One thing that is worth noting is that, the lastgsie "...on the day of the beneficiary's death”

under Article 1960(1) of the Civil Code. In thigeed, the Amharic version is the correct one.

A final remark can be made in respect of certaiolions of foreign case laws in respect of
stipulation for third parties. In certain caseglges have "discovered" an implicit stipulation for
third parties in given contracts. For instancevas ruled in France that the parents had an action
against the carrier in the event of an accideningaeaused the death of their son, independently
from any issue of succession rights or of the dirgght to indemnification of their direct

prejudice derived from the accident. But such ¢agehas been manipulated with precaution.

5.2 Assignment of Rights and Subrogation

Introduction

The other situations in which a third party is addfgciary in the contracts made by others are the

case of assignment of rights and subrogation.

In this part, we will see assignment of rights anlirogation as they are provided under Articles
1962 through 1975 of the Civil Code.

It is a principle that creditor can assign hisrddor any person. However, there are exceptions
that prohibit the creditor not to assign his righiteere are also different types of assignment of
rights.

Subrogation is also part of this unit. Subrogatomeurs where a person makes payment to a

creditor or where a person lends the debtor and e creditor and is thereby placed in the

rights of the latter to the extent of his paymdifitis may be either legal or conventional.
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Objectives

At the end of this section, the student will beestol:
* Explain the nature of assignment of rights;
* Discuss the validity requirements for assignnafmights;
« Distinguish the different types of assignmentights;
 Define subrogation;
« Distinguish legal and conventional subrogatiarg a

 Explain the effects of assignment of subrogation.

5.2.1 Assignment of Rights

A) Definition of assignment of rights

An important consequence of the right to propestyhie derived right of selling such property,
the"abusus"element of the right of property. This is takenagpa principle by Article 1962 of
the Civil Code. We are in the situation where tkbtdr sees a new creditor replace the original
party to the contract. This situation is normaltglifferent to him, because it only changes the
beneficiary of his performance or payment, not sieepe of such performance or payment.
Hence the provision of the Article stating that thebtor does not even have to be informed of

the assignment to a third party creditor.

The principle of assignment of rights is put undercle 1962 of the Civil Code. This provision
states that a creditor may assign his right tard frarty without the consent of the debtor, unless
such assignment is forbidden by law or the contmcts barred by the very nature of the
transaction. Thus, an assignment is a contractleded between the assignor and the assignee,

whereby the former transfers his rights under tract or part of it to the latter.

Such right may also be a conditional or future tighvery frequent illustration is the technique
used for endorsing bills of exchange. The persddiig such an instrument has a future right of

being paid by the person who drafted it. If he wshko obtain cash immediately, he may assign
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another party, a bank generally, who will pay hinmus a discount for its profit. The bank will
then wait until the term of the obligation arrivasd obtain payment from the debtor. In this
case, there might be a succession of several agsigor the same debt, creating eventually a
doubt as to who should be paid and the sanctioowtetnder Article 1967(1) of the Civil Code.

You must note that the consent of the debtor isregtired for an assignment to be valid. The
debtor is normally indifferent to an assignmentéuse it only changes the beneficiary of his
performance or payment and not the scope of sudbrpence or payment. This may be the

reason why the debtor is not informed of the asa@nmt of rights.

The question is: what are those rights which atesnbject to assignment?

Article 1962 reserves, however, three categoriesxoéptions, where the assignment to another

creditor is prohibited without the consent of thebdtbr.

Firstly, the assignment of certain rights may behgited by law. The law may for one reason or
another prohibit the assignment of certain rightsteditors. For instance, the claim of a victim
of damage may not be assigned until it is apprdased court (Article 2146 of the Civil Code);
an administrative contract may not be assignedowitlthe consent of administration (Article
3202 of the Civil Code). A famous example is traitional prohibition of assigning succession
rights before the death of the person concernetic{drl124 of the Civil Code). Thus, where the
law has forbidden assignment, the parties are neet to make agreements to the contrary by

assigning such rights. Any assignment in relatmauch right is unlawful.

Secondly, the assignment to a third party creditay be prohibited by the contract itself. Rights
under a contract which are legally assignable nayhle agreement of the parties, which may
also be made non-assignable. This is done by tteeagnt of the creditor and the debtor in the
contract which created the right. This is a conseqa of the freedom of contract because parties
are free to agree that the right may not be asdigvithout the consent of both parties. Thus,
based on their agreement, the rights of the cretbtassign his right, without the consent of the

debtor, is thereby limited.
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This is the case where, for instance, a franclosea fgiven brand is granted to a specific trader,
who may not transfer such benefit to another traegpecially who sells his business, without
the agreement of the franchiser.

Finally, the personal nature of a right may prevenassignment. This is the category'iotuitu
personae’contracts, contracts made in consideration op#reon, but seen here from the side of
a creditor. In other words, there are certain typlesontracts which are classified as contracts
"intuitu personae”or (personal contracts) in which assignment isassgble by its very nature.
The buyer of a made-to-measure suit cannot assggright to the suit to another person, thus

forcing the tailor to change measurements.

Also, in case of contract of employment, the emeis not allowed to assign his right to work
for a third party as the worker possesses spekith) knowledge or profession. Likewise, a
partner in partnership agreement can't assignarisfar another without the consent of the other
partner as the partnership is formed as a resuhefpecial confidence that exists among the
partners (see Article 250 of the Commercial Coddjus, unless assignment is impossible
without the consent of the debtor based on the els@tuation, the holder of a right is entirely
free to determine the scope of the assignment, hehet will be wholy or in part, certain or
conditional, etc....

But if no precision exists as to the scope in thit@act of assignment Article 1963 of the Civil
Code sets out a presumption that the assignmemtr&dooth the principal of the debtor's debt
together with the arrears of interest due, obvipaglthe time of the assignment. If, however,
there are arrears of interest after the assignnsenh) arrears will follow the holder of the debt.

This provision is important in the event of a siesten of assignees.

B) Types of Assignment

When we see the types of assignment, an assignooeid be made for consideration or

gratuitously. An onerous assignment is an assighofes contractual right by the creditor which
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is made for consideration. This consideration widah either be in kind or in cash or both, is
furnished by the assignee for the assignment ofigjie.

A gratuitous assignment, on the other hand, islantary transfer of the creditor's right to the
assignee which is made without consideration. Ilchscases, the assignor gets no economic

benefit.

In case of assignment of rights, warranty may oy mat be required depending on the form of
the assignment. In this regard, our law makes miistin between onerous contracts and
gratuitous contracts. Where the assignment is nagdenst payment, "for a consideration", the

Civil Code provides for a warranty due by the assig

Article 1964 (1) of the Civil Code provides in thiase that the assignor has to guarantee the
existence of the right at the time of the contmaben the assignment is made for consideration.
In the case of assignment of rights, warranty §igmia promise as to the title, defects, or quality
or quantity contemplated in the subject matterhaf &ssignment. This is a relatively restricted
scope to the warranty, because it entails a tran$fesk to the assignee from the day of the sale.
Thus the assignor shall be held liable towardsasgnee if he had no right at all, if the right is
destroyed by, for example, set-off, or if the ctexkists for the benefit of a third person at the

time the assignment was made.

But the greatest limitation to the scope of theraaty is that the assignor does not guarantee the
solvency of the debtor (Article 1964 (2) of the iCRode). It is for the assignee to endure the
risk of insolvency, eventhough he has paid fordabt. This explains that he will generally have
bought the right at a discount, precisely and hkert into account such a risk. But of course, the
option is always open to the parties to expressbyigde in the contract of assignment that the

assignor shall in fact guarantee performance.

However, the situation is entirely different wheéhe assignment is made gratuitously. In such

cases the assignee should not expect any leganiarfArticle 1964 sub. 3 of the Civil Code)
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Taking into account the statutory limitation of tkeope of the guarantee that is only the
existence of the debt, the liability of the assigodefined by Article 1965. This is the case
where in fact he assigned a debt which did notteatishe time (Article 1964 (l1acontrario).
Where the assignor is bound by warranty, the warranlimited to the amount that is received
by the assignor and to the interests. The assignoot liable to pay to the assignee the amount
of the right that is transferred to the latteratidition, the assignor will also be liable for dust

of assignment and any cost made with regard toasessful court proceeding against the debtor
as the assignee is required to proceed againgetiter and fail to get performance prior to suing
the assignor in accordance with the warranty. Tthesscope of his remedy against the assignor
is therefore logically to amount to the principéltioe debt and arrears effectively cashed by the

assignor, plus any costs of the assignment or lplessourt proceedings.

The assignment is a transfer of the right to théopmance of the contract. It entails naturally a
transfer of the defenses open on the basis ottrfract to the debtor. No restriction is imposed
to the debtor as to the time when he became awatee existence of the assignment. He may
oppose them even if they preexisted the assign(@etitle 1966 sub. 1 of the Civil Code). This
provision allows the debtor to raise against theigaee those defenses he may have raised

against the assignor when the debtor became aw#re assignment.

A special defense is open to the debtor by Artidé6 sub. 2. He may oppose a set-off to the
assignee, based on a claim he had, not againsisfignee (which is the ordinary case), but
against the assignor, provided the conditions évwo$f are present. In such a case, the assignee
loses his right against the debtor. The issue istér he will be covered by the statutory
warranty of Article 1964, sub.l, which is not exgalion this issue. It is more probable he will

have to resort to the criterion of unjust enrichtnadrthe assignor.

Be this as it may, for set-off to occur both theyaie/e and positive conditions set out under
Article 1832 & 1833 should be fulfilled. It seengical that the debtor may also raise set-off
where he has a claim not against the assignordaumst the assignee. The debtor may also raise
as defense any matter, which renders the assignohewnt effect. Fore example, where the right

is legally prohibited from being assigned, the delsbuld raise this as a defense.
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However, set-off can take place, according to thgligh version of Article 1966(2) of the Civil
Code, where the claim of the debtor does not fadl khter than the assignee claim does. On the
other hand, the Amharic version of this provisiomplies that set-off can take place only if the

claim of the debtor does not fall due after thegasaent of claim.

Which provision is tenable? Why?

An additional right is also incorporated under Algi 1967 of the Civil Code, i.e. opposability of
assignment. The principle of opposability of aseignt is that they are demurable to debtors.
The assignee will claim performance from the debtdro will be obliged to perform.
Accordingly, a difficulty arises when the debtorypan good faith the original creditor before
the request for performance is made by the assidnesich a case the debtor shall be validly
released if he was not informed by either the assigr the assignee of the assignment before he

performs.

Who is duty bound to give information? What if tlssignor accepts the payment after

assignment?

It is an important requirement that, eventhoughchissent is not needed, the debtor is informed
of the change of creditor. This precaution shouél dbearly stated as to who must give
information in the contract of assignment, andrgilwhich, by the assignee who does not want
to risk a valid refusal from the debtor. If the thahis released, the original creditor is paid dor
debt he has assigned. It seems logical then to apemedy to the assignee on the basis of

unlawful enrichment.
Thea contrarioreading of Article 1967(1) of the Civil Code imgdi that the debtor will be held

liable where the debtor pays the original creddfter having been informed by either assignee

or the assignor about the assignment.
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The question is: would it make a difference if thebtor learnt about the assignment from
sources other than the assignor or assignee? ltvibeuogical to uphold that the debtor who has
got information about the assignment in whatevenmaa should be precluded from making
payment to the original creditor.

This is because the debtor who pays the origireditor being aware of the assignment is acting
in bad faith. Thus, such kind of debtor should make payment to the assignor.

The subsequent two sub Articles of 1967 of thel@wade deal with assignment of a given right
to various persons. In such cases, you must disshgetween assignment of a single right to
several persons under the same instrument anddrasfsa single right to several persons by

successive acts.

In the first case, the right shall be divided amdmg assignees in accordance with the terms of
the contract of assignment. Failing any provisiortheir agreement, the right is deemed to be
equal.

On the other hand, where the debt was assignedvera assignees by successive acts, the
requirement of notification or acknowledgment bye tidebtor of the assignment in an
authenticated document will serve to appoint wkaskignee has priority in the payment by the
debtor pursuant to Article 1967(2) of the Civil @odFailing any of the above two, the debtor is
required to make payment to the debtor who avaitssélf of the earliest date by virtue of
Article 1967(3) of the Civil Code.

5.2.2 Subrogation

A) Definition of subrogation

Pothier, a French writer, defined subrogation aegal fiction through which a creditor is

considered as ceding all of his rights, actionsjilpges, and mortgages to the subrogee who
pays the debt.'1
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Thus, subrogation can be said is a situation wharebligation extinguished with regard to the
original creditor by payment which he has receifemn a third person or from the debtor
himself but with funds that a third person has ismed to that effect is regarded as subsisting in
favor of this third person who is entitled to asst the extent of what he has paid, the rights

and actions of the original creditor. Thus, subtmyaaccompanies payment.

Subrogation is the situation where a right withilaccessories is transferred from one person
to the other. The mechanics of subrogation invdahe substitution of the subrogee to the
position occupied by the subrogor, who is a credifdhe principal debtor. The subrogee is then
able to exercise the rights of the creditor- subrogfter he has effected the subrogation by
payment of the debt. Thus, certain persons whanaapable of purchasing a credit may validly

contract to pay the debt and obtain subrogation.

In case of subrogation, there are three persotsogar (original creditor), subrogee (the new
creditor who is subrogated on the right of the ioag creditor), and the debtor. Generally, the

sources of subrogation are two: conventional (embtral) or legal subrogation.

B) Types of Subrogation

i) Conventional subrogation
Conventional or contractual subrogation is divid&o two: subrogation by the creditor and the
debtor.

a) Subrogation by the creditor

The most frequent form of contractual subrogat®mwhere the creditor subrogates to his rights
the third party who has paid him the debt (Artit®@68 of the Civil Code). It seems that the
creditor's subrogation envisaged by Article 1968/rba entered into by the creditor with any
third person who is willing to pay the debt. Thadhparty is thus exactly transferred into the

position of the creditor and is granted the beanclke of being refunded by the original debtor.
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For a creditor to subrogate a third person to igists, Article 1968 imposes two conditions: the
contract of subrogation must be express and mosidge that the subrogation takes place at the

time of payment.

The requirement that subrogation be express is tmwapreclude the courts from inferring
simply from the circumstances surrounding paymiat, the creditor has subrogated the person
who paid him to the original creditor's rights agsithe debtor. In other words, subrogation

requires unequivocal words as to its existence.

The question that may be raised here is: what wbalghben where the subrogation does not

satisfy the requirement that it be express?

The law does not provide a solution to this probléncertain writer, Jonathan A. Eddy, states
that "the requirement that subrogation be expresans that in doubtful cases, where the
creditor's intention to transfer a right to a th@rty may be implied, or is even express, buteher
is no express declaration of intention to subrqgde transfer must be treated". In other words,
where the legal requirement that the subrogatiomxgess is not fulfilled, the case may be
treated as one of assignment. If the contract ésafrassignment the effect would be the creditor

will have the right of lien, mortgage or pledgeaatted to the right.

On the other hand, Ato Tilahun Teshome, in his btitbéd Basic Principles of Contract Law,
argued that if there is no express declaratioroasibrogation, the payer is treated as ordinary
creditor for the debtor. Thus, failure to meet tieguirement laid down under Article 1968

deprives the payer from enjoying the rights of lisrortgage and other accessory rights.

The second condition put under Article, 1968(2)he Civil Code is that subrogation should be
effected at the time of payment. Normally, whenmamgt is made, the obligation is extinguished
thereby. Subrogation forms an exception to thig,ridy allowing the debtor's obligation to
continue to exist in favor of the subrogee, whoetakhe place of the original creditor. The
subrogee and the subrogor could not by their ageaesurvive an obligation on the part of the

debtor whose original obligation had already bertnguished by the subrogee's payment. A
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prior agreement by the subrogor and subrogee, henythat the subrogee will be subrogated to
the rights of the subrogor when, in future, he nsagayment presents no problem of "revival"
and should be accepted as a valid subrogation, itegre is no further mention of subrogation
when payment is actually made. Thus, it seems sthatdthis provision precludes subrogation

after payment, but not before payment.

Accordingly, the commentators insist that a subtiogaagreement after payment cannot be valid
even if the act of subrogation occurs on the saayeas payment. The reason for the rule which
prohibits subrogation after payment is that thalitog's power to subrogate ceases with the
payment which extinguishes the obligation. Nevdett® it should be observed that a person
who pays the debt without obtaining subrogation la&s action against the debtor for

reimbursement on a quasi- contractual basis. Thty phat paid will become an ordinary

creditor of the person for whose benefit the paymess made. Some legal systems, however,
uphold subrogation in the cases in which the sudifog agreement is entered into before

payment.

b) Subrogation by the debtor

Articles 1969 and 1970 of the Civil Code govern seeond type of conventional subrogation,

subrogation by the debtor. In this case, subrogasoceffected by agreement between a debtor
and a third party who lends him money or fungiblies the purpose of paying the debtor's

creditor. Then, the creditor's rights against tebtdr are transferred to the third party, without

the consent, or even against the will, of the aagicreditor. For example, a debtor who owes
several creditors and who prefers to be obligatem dingle new creditor may borrow funds from

a third person to pay his creditors and subrodatethird person to the rights of the former

creditors.

In this regard, for subrogation to occur, the coglguires both the instruments evidencing the

loan and the receipt for payment obtained fromdieelitor to have an authenticated date. Apart

from this, the loan instrument must also includeeapress statement as to the intended use of
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funds, and the receipt, as to the source of thdsuAbsence of any one of these conditions will

invalidate the subrogation.

This option is however, extremely restricted. ltyotoncerns loans of money or other fungibles,
when the loan is specifically granted to pay ofs@ecific debt. This is confirmed by the

conditions put by Article 1970 of the Civil Codehd date of the operations (loan and then
payment) must be certain (authenticated dates)yedlsas the destination and origin of the

money set out precisely both in the loan itself enthe receipt given by the creditor. The debtor
may require that such origin is stated in the @cgianted by the creditor. Note that the English
translation improperly says under 1970 sub.2 "mder the loan”, where it should of course be

"receipt for the payment".

Under the French law, Article 2160(2) requires ¢hoenditions for the subrogation granted by
the debtor (1) an act of borrowing and a receipifithe original creditor executed before a
notary and two witnesses; 2) a declaration in tteofborrowing that the funds were borrowed
by the debtor to pay the creditor; and 3) an ackedgement in the receipt from the creditor that

the payment was made with the funds furnished byntw creditor.

Nonetheless, nothing prevents in a contractual ag#tion to restrict the scope of such
subrogation to part of the original debt. The diifty here is to decide who will benefit from the
sureties covering the entire original debt. Artit@72 of the Civil Code states the principle that
such a part subrogation cannot be detrimental @ootiginal creditor. In other words he has a
priority to get paid the balance due, or even &preto the sureties granted to get paid such
balance. The third party subrogated only comesrgkifdie has only paid for part of the original
debt. This provision encourages him therefore tpipdull in order to benefit in full of all the
sureties. It also leads to limit in practice themner of situations of part payment, which are

indeed problem situations because of the co-exastehtwo creditors for the debtor.
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B) Legal subrogation

In quite a number of cases, a person who pays enp#grson's debt is accorded the benefit of
subrogation by simple operation of the law, withtheg necessity of any agreement at all. In
legal subrogation cases the law recognizes a dpetaeest of the payer in the extinguishment of
the other person's debt. Usually this is becaudgugh the debt ultimately rests with another,
the payer entitled to legal subrogation is direeiiected by the extinction or non-extinction of
the debt. This is the situation, for example, iasas of co-debtors, guarantors, or persons

enjoying interests in the same property.

Article 1971 provides three situations where thmreld be legal subrogation. These are payment
by a person bound with another or on behalf of igthiee., subrogation as co-debtor (1909(1),
2161 of the Civil Code) or guarantor (1944 of theilCCode); payment by a person who is

owner of a property or who enjoys the rights ofJienortgage or pledge, i.e., Subrogation as
holder of sureties (legacy of mortgaged assets ,lled¢atee paying debt 1059, pledge 2831 and
several Articles for mortgages: 3083, 3086, 309873 3117 of the Civil Code); and other cases

of subrogation provided by law.

According to Article 1971 (a) of the Civil Code,afpayer discharges the debt of a person with
whom or on behalf of whom the payer is himself huhe payer is entitled to subrogation as a
matter of law to the extent of the amount paid. §;ihis provision operates in two cases: where
a co debtor who is bound with another and whereetlsea guarantor who is bound on behalf of

another, the principal debtor. In this regard, flane to remember Articles 1909 and 1944.

Accordingly, any co-debtor who has paid in excddsi®share has a right to claim contribution
from the other co debtor(s). To this effect, Aeicl909 clearly provides that such payer is
entitled to legal subrogation. Similarly, the ctediis required to make substitution possible. In
such cases, what the payer is entitled to is rd@rmity but contribution as the payer himself is
a co debtor. It may also apply to cases where @ettor in an indivisible obligation discharges

the total obligation.
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In relation to extra contractual liability, Articl2161 of the Civil Code similarly provides for
subrogation. The second case that is governed bgld971 (a) relates to payment made by a
person who is bound on behalf of others. This peilty relates to persons who guaranteed the
obligations of the debtor are discharging the ablan of the principal debtor. Thus, the
guarantor should be subrogated to the rights otcthditor to the extent of his payment to the

latter.

Coming to the second situation, if a person wh@wser of a certain property or enjoys a
security interest i.e. right of lien, mortgage dedge in certain property pays a creditor who
enjoys a security interest in the same propertyickr1971 (b) accords such payer legal right of

subrogation to the extent of the amount paid.

This provision relates to a payer who is owner @r@perty or one enjoying a security interest,
in certain property paying a creditor who enjoysegurity interest over the same property.
Where a person has given his property as secuwitythfe performance by the debtor of his

obligation, the creditor is said to enjoy real ségu

In such cases, the person guaranteeing the pemigara not a surety. Thus, where the creditor
proceeds against the property given by way of $igcihe owner of such property can pay the
creditor and be subrogated to the rights of thdityeby virtue of Article 1971 (b). Article 1971
(b) is also given more specific application by spegprovisions of the Civil Code, such as
Articles 3083, 3095 and 3097.

Apart from the specified cases under Article 19y &fad (b), the last sub Article of this Article
opens the door open for persons to be entitlediboogiation where the law so provides. There
are a number of instances where the various substalaws provide for subrogation. Such
instances are: subrogation in cases of insurangaragferty (Article 683 of the Commercial
Code), subrogation in maritime cases (Article 328 804 of the Maritime Code), cases of
succesorial subrogation (Article 1059, 1045), sghtmn in cases of warehousing (Article 2821
of the Civil Code), subrogation to the bailor (&lds 2795 of the Civil Code).
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In essence, legal subrogation does not differ fthenconventional type as both are based upon
payment of the debt or obligation to the creditod #heir effect is the same. Accordingly, a legal
subrogee as well as a conventional subrogee ie&ulg any defenses which were available to
the debtor against the original creditor. For exkemip prescription has run against the creditor-
subrogor, the plea of prescription will be sustdine a suit by the legal or conventional

subrogee.

Article 1251 of the French Civil Code enumeratesrfalasses of persons who possess a
sufficient interest to effect a legal subrogatidhinferior creditors who pay a fret erred creditor
2) acquirers of immovable property who pay the gege creditor; 3) persons who are bound
with or for others and who pay the debt; and 4)lkeeficiary heir who pays the debts of the

succession.

5.2.3. Effect of subrogation and assignments

Articles 1973 and following of the Civil Code stdtee consequences common to assignments
and subrogation. This provision makes no distimctbetween the effects of assignment for

consideration and gratuitous or legal subrogatimh @nventional subrogation. The assignment
or subrogation to a right entails the right to eis the liens, securities and accessory rights
attached to it, with an exception in respect ofealge, which calls for the express consent of the

pledger.

In such cases, the assignee or subrogee may radiblbed to take possession of the thing given
in pledge without securing the consent of the pdedgee Article 1973(2)) of the Civil Code.
The reason behind such prohibition is that the giedjives the pledge to the creditor on the
assumption that the latter will properly be givenvimay of pledge and believes that the creditor
will keep the thing he received in pledge as held/&eep that of his own. The original creditor
has a duty to cooperate to ensure as much as [go#s the assignee or subrogated creditor has
the best chances of being paid by the debtor. ddwusrs the transfer of contracts, title-deeds and

any means of proof of the obligation, as well aamf relevant information.
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Coming to the duties of the original creditor, tiew creditor must be supplied with everything,
by the original creditor that helps him acquire tight from the debtor. Accordingly, the
assignor or subrogor who will be in possessiorhefdocument of title and other means of proof

should hand over these documents and proofs toewvecreditor.

However, in the event of a part payment, and tnterbalance the priority right set out under
Article 1972,sub.2 the original creditor shall supply certifmpies of the evidence of the claim.
But these documents, not being the original docuyjamnot have its enforceability of course
(see Article 1974 of the Civil Code).

One last point is that the provisions on assignnoémights are applicable only where there are
no special provisions dealing with special caseassignment as per Article 1975 of the Civil
Code. Sub-Article one of this Article talks abopesial cases of assignment of rights, such is the
case for instance for usufructuary rights (Arti@é10 of the Civil Code); incorporeal rights
(Article 2411 of the Civil Code); succession ofhig (Article 1124 of the Civil Code) and
administrative contracts (Article 3202 of the Ci@bde). Sub-Article two of 1975 of the Civil
Code reserves the case where the claim is embodeedegistered document or an instrument to

order or bearer.

5.3 Delegation and Assignment of Obligations

Introduction

In addition to declaration of demand, promise fard party, stipulation for the benefit of third
party, assignment of rights and subrogation, cotdrproduce effect on third parties in case of
delegation of obligations and assignment of estate.

Unlike assignment of rights, what is delegated bfigation; and what are assigned are rights

with its corresponding duties, but not only righthws, in case of delegation, the debtor may

delegate performance of his duties to a third per€&mn the other hand, rights arising out of a
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contract with its corresponding duties can be fiexnsd to a third person by way of assignment

of obligation, estate,.

In this unit, we will study Articles 1976 throug82 of the Civil Code and Articles 1983
through 1985 of the Civil Code which deal with dgldon and assignment obligations
respectively.

Objectives

At the end of this section, you will be able to:

» Define delegation and assignment of obligations;

Explain the validity requirements for delegation;

» Distinguish between perfect and imperfect delegatio

» Explain the effects of perfect and imperfect deleya

» Discuss amalgamation of undertakings and formatfqrartnership; and

» Explain the effects of amalgamation and formatibpartnership

5.3.1 Delegation of Obligations

A) Principle of delegation

Delegation is the act by which a person delegdtesperformance of his obligation to a third
person. There are three persons in cases of delegdihese are: the delegator, the person
whomakes the delegation; the delegatee, the credital the delegate-debtor, the third party
who is delegated and becomes a debtor. Article &7the Civil Code states the principle
governing delegations is that the debtor of a emtial obligation may substitute himself
another debtor to perform the obligation. In calsdedegation of obligation, in principle, unlike
assignment of rights, the debtor has to ask theitoreto accept a third person as his debtor, who
consents to bind himself to him. The change of aletbuld be very detrimental to the creditor,
this is why the latter's consent is required asle. But the Ethiopian law reserves cases where

usage or the law itself allows such substitutiodelftors without the consent of the creditor.
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The interest of such an institution is first andefoost for the debtor to avoid performing the

contract either because he does not wish to orlgiogmnot. The substituted debtor may accept
the operation as a favor for the original debtorsimply be paid to do so when for some reason
the main debtor cannot perform. We are here oftehe case where the substituted debtor is in

fact a sub-contractor of the main debtor.

Most often the delegator is the creditor of theedate debtor and delegation is a means whereby
he frees himself from his obligations towards tke&edatee. However, this is not always the case.

The debtor assigns his own debtor to the creditar is to perform his obligation in his place.

Generally, the economic importance of delegatiaihas it simplifies transactions and obtain, by
means of a single act, the same result as if tmpats will be made successively, one by the

delegate debtor to the delegator the other by ¢hegdtor to the delegate.

However, for the delegation to be complete is tteeptance by the delegate-debtor. This is the
fundamental requirement because the delegate assimagosition of substituted debtor, and
may be compelled to perform the obligation. Thiseisalled in Article 1978 of the Civil Code.
This provision stresses that such consent rema&aosssary even if the delegate is also the debtor
of the debtor. He cannot be forced to perform &mgigbligation in respect of a creditor who was

up to now alien to him, by the mere fact that heswanother obligation to the delegator.

This being said, Article 1979 sub.2 of the Civil dgostates that the delegate may accept the
liability or perform the delegated obligation, evaiter the death or incapacity of the delegator.

Moreover, once the delegate debtor has consentde tdelegation or made performance to the

creditor, the delegation may not be revoked. (Seeld 1979 of the Civil Code).

B) Types of delegation and their consequences

Delegation of obligations may be perfect delegatoimperfect delegation. This classification
depends on the intention of the parties. The Eartiey agree that the old debt owed by the

delegator towards the creditor will be extinguistaed that the original debtor will be relieved
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from any obligation. For instance, a creditor wlas lbeen provided with sufficient securities by
the delegate debtor may release the original debtos is a case of perfect delegation. In such

cases the creditor has no right over the origieakar (debtor) after delegation.

On the contrary, they may have intended that tdedebtor (delegator) will not be exonerated
but rather the creditor will have a second deldetegator, in addition to the first one, delegate

debtor. This is a case of imperfect delegation.

Article 1977 of the Civil Code seems to imply thistinction between perfect and imperfect
delegation. This provision gives recognition forpmnfect delegation. The presumption of the
law is that of imperfect delegation where the ddivho has consented to delegation still

retains his right against the original debtor.

In case of imperfect delegation, the relationsliithe original debtor vis-a-vis the creditor isttha

of a simple guarantor and a creditor. The creditains his right against the original debtor but
he may not demand satisfaction from the origindtalebefore demanding performance from the
delegate debtor (see Article 1977(2) of the Civald€). The creditor may not proceed against the
original debtor prior to demanding performance frora delegate debtor. It is because of this

fact that imperfect delegation is said to resemsblketyship.

The situation might be entirely different whereetgltion is perfect. In such cases, the creditor
has consented to discharge the delegator. In #uard, Article 1981 talks about perfect
delegation in case of insolvency of the delegatetate This provision approaches the situation
from two aspects: firstly, the creditor is entitiexdproceed against the original debtor who has
been discharged, if the insolvency of the deledat#or was judicially established at the time of
delegation (Article 1981(2) of the Civil Code). $hs because it is believed that there has been
either error or fraud and that the liberation ¢ thid debtor would not have been consented to

had the insolvency of the new debtor been knowthbycreditor.

Secondly, if the insolvency of the delegate debtmurred after the delegation, then the risk of

insolvency is borne by the creditor. This is a nalrnisk assumed by every creditor.
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However, Article 1981(1) of the Civil Code providéee possibility for the creditor to foresee
such risk and avoid it by expressly reserving bisourse against his old debtor in case the new

debtor is unable to make payment.

C) Rights of the delegate

Article 1980 of the Civil Code lays down the rigltsthe delegate. They are in fact relatively
restricted. Not only must he perform, but he mayappose the creditor the rights derived from
his own relation with the delegator nor the defermay by the delegator against the creditor. He
is only entitled to oppose if necessary his owredsés, deriving from his personal relationship
with the creditor. This expression should nevedbglbe construed as granting the defenses open

to all debtors such cases of absolute nullity.

Regarding defenses available for the delegate dethtey could arise from one of the three
relationships. These are the relationship betweemtiginal debtor and the creditor; between the

original debtor and the delegate; and between ¢hegdte and the creditor.

When we see the defenses arising from the reldtipnisetween the original debtor and the
creditor, you may for instance think of a case whée delegator has a claim that can be set-off
with that owed by the creditor. The question herecan the delegate raise the defense of set-off
towards the creditor? He can't set up such defeaisiant to Article 1980(1) of the Civil Code.

Defenses may also arise from the personal reldtipnsf the delegate and the delegator. For
instance, the delegate may have a claim againgddlegator and raise set-off against him. But

he may not raise such defense against the creitper Article 1980(1).

Finally, defenses may also arise from the relabgnof the delegate and the creditor. For
instance the delegate may have a valid defensetadfSagainst the creditor. Accordingly the
delegate may set-off his debt with the one owetito by the creditor. Article 1980(2) allows

the delegate to raise defenses arising from hisopat relationship with the creditor.
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B) Effect of delegation on third parties

The final question related to delegation is: wisathie effect of delegation on third parties who

have secured the debtor upon their property oragiars?

Third parties may be involved in the original cactras sureties (mortgagors, surety givers....).
They may give a surety in respect of a preciseraotitthe one linking the original creditor to

the original debtor, and cannot be presumed to keatended into benefit the delegated debtor.
Article 1982 of the Civil Code therefore decidesttlihey shall not be liable, unless they
consented to the delegation. This is because, hlasg given a surety in respect of the first
contract; the one linking the original creditorttee original debtor and cannot be presumed to

have extended it to benefit the delegated debtor.

The difficulty here is what happens if for somes@a the delegation does not work and the
creditor returns to the original debtor for paymelitthe sureties have consented to the
delegation, they cannot be presumed to have acteptee than the simple substitution of
debtor. It follows that if the creditor sues thégoral debtor after a delegation was consented to,
he may not claim the sureties granted by thirdigarfThis would amount to presuming they
agreed to guarantee two debtors instead of one.chigditor will thus be prudent and see to it
that this eventually is provided for in the instemb embodying the consent of the surety givers

to the delegation.

5.3.2 Assignment of Obligation

Articles 1983 to 1985 of the Civil Code consideeapl forms of delegation, which all rest on
the same idea of an amalgamation of estates wiiclude both assets and liabilities, thus
making the identification of individual debts, albg consequence, their precise delegation, very
difficult.

In the case of the assignment of an estate or dertaking the acquirer (buyer) will be liable to

the creditors for all the liabilities from the dhg notified them of the assignment or published
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the transaction in the newspapers (Article 1983{the Civil Code). Note the imprecision here

about the identity of the newspaper; "Herald obline?"

This calls for serious formalities to guarantee éfffectiveness of such publicity measures. The
assignee will be guaranteed by the joint liabibifythe assignor for a two year term from the
publicity measures when debts are due, or fromdttie of maturity of the debtors in all other

cases (Article 1983(2) and (3) of the Civil Code).

Articles 1984 and 1985 of the Civil Code addresspeetively the issue of merger

(amalgamation) of companies and the transformaifam individual undertaking into a general

or limited partnership. Where two or more underigki having independent legal personality of
their own merge by the mutual transfer of theileésand liabilities, the new undertaking formed
will be held liable for the debts of each undengkas per Article 1984 of the Civil Code.

The last instance where the assignment of obligatinay occur is in cases where an individual
undertaking or a sole proprietorship having no llggasonality of its own is transformed into a

general or limited partnership. After the transfatibn a new juridical person is born which

undertakes the liabilities of the former individualdertaking as per Article 1985 of the Civil

Code.

5.4 HEIRS AND CREDITORS OF THE PARTIES

Introduction

The last instance in which contract produces effeapon heirs and creditors of the parties. The
heirs of the contracting parties may be accordedriht to acquire rights and duties from a

contract made by the deceased by the mere facthwatare heirs. This is clearly governed by
Articles 1986 and 1987 of the Civil Code.
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Similarly, creditors are accorded with certain tglso as to make them able to enforce their
rights. These rights include preservatory measanesrevocation, among others. Such rights are
provided under Articles 1988 through 1999 of theilGTode.

Objectives

At the end of the study of this unit, you will bel@to:
» Explain the rights of heirs of the contracting pest
» Discuss the rights given to creditors of the partie
» Distinguish simulated contracts from real cont(@ounter deed);
» Explain the preservatory measure or oblique actibasmay be taken by creditors; and

» Discuss the action of revocation or paulian action.

5.4.1Heirs of the Parties

Heirs are the other category of third party who rbagefit or be obliged by the contract made by
the principal contracting parties. They continue gerson of the deceased, provided, of course,
they have accepted the succession. The contintitiglots or obligations by heirs is provided
under Article 1986 of the Civil Code.

However, such continuity may be limited to two arstes. These are where the nature of the
contract doesn't provide room for substitution loé theirs; and where the parties agreed to
restrict the continuity of rights and obligation bgirs. Thus, they will assume his contractual
obligations, unless otherwise provided, or where tlature of the obligation prevents it

(contracts'intuitu personae™)

As you remember, in the principal contract thereg e stipulation for the benefit of third party.
It means in the contract, there is a third partydfieiary based on the contract made between the

stipulator and promissor as per Articles 1957 dnadfollowing.

The question is: what would happen in cases ohdafathe third party beneficiary?
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In the line with what was said above in respecstgdulations for third party beneficiaries (see
Articles 1957 and following) the heirs of such atpaare entitled to the performance of the
obligation considered, if the deceased had alremtbepted the stipulation but dies before

receiving the performance.

5.4.2. Creditors of the Parities

A) The principle: attachment of the debtor's assets

Creditors are a special category of third partresespect of the contracts made by their debtor.
This derives from the very important principle sthby Article 1988 that the entire assets of the
debtor are open to be used as a security for thirpeance of his obligations. Whoever
obligates himself personally is held to fulfill hengagement on all his property movable or
immovable, present or future. There is the maxinictvisays'the property of a debtor is the
common pledge of his creditdrsThis means that a creditor has a general righattach and
have sold any asset belonging to the debtor inraeet paid. This rule is dictated by the
necessity of enforcing the observance of civil gdions, without which contracts would remain
a dead letter and the economy would have no basexthanges. It is thus directly to be linked
with the rule which sets out the binding force ohtacts in Article 1731 of the Civil Code, to

which the reader can refer for further reading.

Of course, this general right cannot be absolutd, iais framed within the rules governing
attachment, as stated in the civil procedure cade,especially the rule stating that certain assets
cannot be attached essentially the basic living modities and tools of the debtor's trade.
Accordingly, there are a number of things that ao¢ seizable which the debtor can keep

without paying his debt.

In most cases, the non-attachability is foundethendea of humanity. The law declares that the
objects necessary for the life of the debtor are subject to attachment; to take them away
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would expose him to die of hunger, or at least ceduhim to begging. Some of these non

attachable properties are listed under Article dDthe Civil Procedure Code.

B) Agreements entered into by the debtor

Let us raise one question here: Does the factalparson is a debtor of another person preclude

the former from entering into agreement regardiisgoatrimony?

The principle of contractual freedom cannot becéé by the fact that the debtor already has an
outstanding debt. The mere fact that someone ébtodof another does not totally preclude him
from entering into agreements regarding his prgpéiierefore, the principle is stated in Article
1989 (1) of the Civil Code that any other agreenmentered into by the debtor can be set up
against this other creditors. Article 1989(2) of @ivil Code even goes to maintain his principle
in respect of things upon which the creditors hasguired a right. For instance, the pledger may
sell the pledge despite the fact that it is pled@eticle 2834 of the Civil Code). So the rights of

the debtor over his own assets are far rangintheasderive from his right of ownership.

But if the agreements are not legitimate, theri Iséis to be a balance struck to maintain the
rights of the creditor, hence the following exceps to the principle incorporated under Article
1989.

The first exception is Article 1990 of the Civil @® which deals with preferred creditors.
Preferred creditorship may arise from a contractledtor may give his movable or immovable
property as security to his creditor. Preferredditoeship may also arise from the law. In such
cases, there is no contract giving rise to suchilpge. It is the law, for various policy reasons,
that makes certain creditors preferred from othiées.instance, any claim of payment of worker
arising from employment relations by virtue of deonation No. 377,2003 and payment of tax to
the tax authority by virtue of Article 8 of pro. N2B86,2002 makes workers and tax authority
preferred creditors. Thus, in the above casegribvsion of Article 1989 will not apply. Article

1990 adds one item to the list, where the debtdeived by a court of his right to manage his
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properties. This frequently occurs in cases whdrader or a business organization is judicially
declared bankrupt (Article 1023 of the Comm. Code)

The second important exception is that of simufati®imulation is defined by Article 1994 of
the Civil Code as the case where the debtor eatsrmulated contract with a third party, i.e. a
contract which was not intended to be carried ®he simulated act is the apparent act, whilst
the reality of the situation is in a hidden actlezhthe counted deed or back letter. For instance,
the debtor shows the contract of sale for a ca0800 birr, when the counter-deed was in fact
for 100,000 birr. Or the debtor states apparethidy he loans 25,000 birr, whereas in reality it is
a gift. This is the second situation where Artit889 is not applicable which is provided under
Articles 1994 and 1991 of the Civil Code.

The creditor will have the burden of proving thia¢ apparent act is only a simulation, a sham.
This might be difficult for him, but if he manag&sprove it and obtains a court decision to this
end, then Article 1991 of the Civil Code is applita The counter deed, or hidden agreement is
not declared invalid; it is in fact binding on tdebtor and the other contracting party. But it
cannot be opposed to the creditor, who, quite erctimtrary, and according to his interests, may
avail himself of the apparent act. The debtor wifind to suffer the difference to take up the
examples stated above, the creditor will declaa¢ ttie sale at 10, 000 birr cannot be opposed to
him, and thus will prove that the assets of thistdehave in fact been increased by 100, 000
birr. But in the second example, he will claim ttizg asset given is in fact loaned and is entitled
to attach it as it will be deemed still in the owstep of the debtor.

Every simulation presupposes the concurrence ofdwaradictory agreements, to which it is
impossible to give a cumulative effect with regewdhe same person. It is, therefore, necessary
to choose between them, and to hold either to pparant or the secret act by discarding one of
the two. This depends on the relationship of psiitieer seand that of the parties with third
persons.

In case of relations of the partieger se,considering the simulated contract, the intentbthe

parties is to give it no effect. This contract ladke basic element of contract timentio
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obligandi. The parties did not intend to be bound by the epygaact or the simulated contract.
As per Article 1991(2) of the Civil Code, it is tikeunter-deed or secret contract which alone is
given effect.

On the other hand, third parties confronted by@&méected with simulation can have opposing
interests. Some know of the existence of the s@aotetind have an interest in proving it because
the apparent situation created by the simulatetracinis prejudicial to them. Others have dealt’
with the parties on the basis of the apparentaaxt,accordingly they have an interest to set aside
the counter deed agreement in order to maintas dapparent situation which is profitable to
them. Thus, there are third parties against whansttret agreement will not be effective and

others against whom the apparent act is not adoiessi

For those third parties against whom a secret aggeeis not admissible, they should be able to
rely on apparent acts as these are the only agrderkaown to them. That is why Article
1991(2) clearly states that counter deeds shatl bontracting parties only. Thus, in all cases
where the production of counter deed would entafiworable result as to those good faith third
persons, the apparent act alone is observed.

On the other hand, for those third persons agasim the apparent act is not effective, their
right is put under Article 1994. In this case, wte third parties confronted with the apparent
act which the parties have made, they have the togehow that the act is only a sham and to
disclose the real agreement which the parties hkape secret. If he proves the existence of
simulation, the simulated contract will have noeeffagainst such third persons and only the
secret act will be taken into consideration, givaifiect to it.

C) Rights of the creditors of the parties

This being said, because of this general rightctleditor is interested in the use his debtor does
of his contractual freedom. The risk is that eithecause of negligence or incapacity, the debtor
loses a right which would increase his solvencythat he diminishes his estate by concluding
other contracts, eventually with the intention dafrduding his creditor, or finally that he

becomes bankrupt.
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i) Preservation measures

As the possessor of a potential right, the cregitdio yet has to be paid has an interest in seeing
that the debtor does not lose an endangered Agtitle 1992 of the Civil Code entitles him to
act in their common interest by petitioning a preagon measure to secure his debtor's right.
This provision entitles the creditor to take anggarvatory measures aimed at preserving the
patrimony of the debtor from being extinguishedt Be& could act of his own accord if this is the
only way of preventing an imminent loss. The scigpendless. The creditor only has to show he
has an outstanding right vis-a vis the debtor,g@lowed by the judge to take any preservation
measure, at the debtor's final cost of coursep abtain the refund of his expenses if he acted of

his own initiative.

i) Exercise of debtor's right or oblique action

One clear instance where the creditor may be edtith take preservatory measures is through an
action called an oblique action or otherwise cakee@rcise of the debtor's rights. One stage
further is where the creditor seeks to avoid theawerishment of his debtor, there again because
such impoverishment diminishes the scope of tharggmffered to the creditor. The origin of

the impoverishment is indifferent, provided theris there; it may be that the debtor is unaware

of the risk, incompetent, absent or simply negligen

The oblique action is the necessary consequendbeoprinciple incorporated under Article

1988(1) of the Civil Code, "the debtor's propedythe common pledge of his creditors.” This
general right of the creditor would be exposedom many causes of loss or diminutions if the
debtor could without any consequence let his patnyrperish. By lack of care or by negligence
he would bring about his insolvency, or at leastul@accept a creeping impoverishment, which
at the end would affect his creditors. The law thfferds creditors a means of preserving the
debtor's patrimony, a kind of supervision. The actis based upon the psychological
observation that a debtor on the verge of insolyesften becomes discouraged and fails to

manage him patrimony with the customary prudende dblique action's chief purpose is to
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prevent the debtor from negligently allowing hisluable rights to extinguish. In cases of
oblique actions, creditors do not act in their omame, directly, against the debtors of their
debtor.

The conditions of the action are nevertheless iveligt strict to avoid any creditor intervening
into his debtor's personal affairs on the flims@®ttext. The creditor must first refer to the ¢our
and may not act of his own accord, contrary to sgreservation measures. The second
condition is that the risk of impoverishment of tthebtor is real and here again the burden of
proof is on the creditor. Furthermore, he must préivat the impoverishment is such that it
jeopardizes the payment of the debt: a proportidrtiverefore have to be demonstrated between
the alleged impoverishment and the outstanding .d&bese requirements show that this
provision has little chance of being implementedes® the court devises speedy systems to

answer such urgent requests.

For a creditor to take this action, he must fulfifirtain conditions, which are set out by the law.
These conditions are: 1) interest of the creditoe: oblique action is accorded to creditors only
when the debtor is insolvent and neglects to anséif. This condition which is laid down under
Article 1993(1) of the Civil Code provides that tleblique action is allowed to prevent
impoverishment of the debtor which otherwise jedpas the creditor's right to payment. 2) In
action of the debtor- it is also necessary thatddletor neglects to act himself. 3) The creditor
must secure court authorization to take the obligagon. Thus, the court shall not grant
application (Article 1993(3) of the Civil Code) wigethe rights are not endangered by the
debtor's inaction, nor if insolvency is not in vigiis not to be feared" in the French text). The
condition seriously restricts the scope of ArtitB93, because by the time insolvency is proved
to be near, the chances are the debtor will be roahlbefore the court decides to grant the

creditor the permission he seeks. Speedy judiei@istbns are here again essential.

Article 1993 of the Civil Code sets out negativeditions. The court shall refuse the creditor's
applications where the right he intends to exer@s®o personal to the debtor, by law or by
nature. To put it differently, all actions are remjually susceptible of being exercised by the

creditor. Thus, there are exceptions provided ly Kctions denied to creditors include extra-
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patrimonial actions and certain actions included thie patrimony of the debtor. As a
consequence, all extra-patrimonial actions, thathisse that safeguard personal status, are not
subject to seizure by creditors. Such actions actuded by their very nature, as the actions
included in the oblique action are intended to yppily to actions having pecuniary object.
Among the extra-patrimonial actions you may consifl@ instance, the actions in reclamation
or in contestation of filiations, demand for diverand separation, marrying a rich woman,
accepting of donation with charges etc. This situnais clearly provided under Article 1993(2)
of the Civil Code.

The second exception may relate to certain patriah@attions. There are certain actions which,
although patrimonial in nature because of theirup&ry object, are nevertheless beyond the
reach of creditors and remain reserved to the debtw instance, you may consider Art 404 of
the Civil Procedure Code, which was mentioned lati@n to Article 1988 of the Civil Code.

Those mentioned under Art. 404 of the Code of Ritome are not subject to attachment.
Although such property is included in the patrimafythe debtor, it is not subject to the pledge

of creditors. The latter, therefore, have no irdene exercising any action over such rights.

Question: Should the debtor be made a party tprbeeeding?

It is possible for the creditor to exercise theiactf his debtor alone, and without the latter

figuring in the case. But it seems more advisableake the debtor a party.

The issue that may also be raised in connectiom this is whether or not the judgment rendered
by the court will have the effect oés judicata,regarding the debtor, the real owner of the right.
There is no doubt that it will haveras judicataeffect where the debtor has been made a party.
When such precautions have not been taken, i.ecevthe debtor has not been made a party to
the proceeding, it would be difficult to know whatswer to give. Some jurists think that the
judgment is neverres judicataas regards the debtor because his creditor iisoepresentative
and he is only taking preservatory measure, naggaotent. Others argue that the judgment can

always be used for or against the debtor. Stilkthmake a distinction according to whether the
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judgment was or was not favorable to the creditoseems that the first position seems to be
sound.

The question is: Can the creditor sue for the wiotdem of his debtor even where his claim is

smaller?

Certain jurists believe that the creditor is notgaing his own action. The amount of his credit is
a matter of indifference. It is the right of thebtt, which he is exercising, right which is
indivisible in the relations of the third party withe debtor. The creditor has, therefore, thetrigh
to demand a judgment for the total amount, regasdié the amount of his own credit.

Question: Who benefits from the effects of the@t? When the creditor wins his suit against

the third party, who profits from the judgment db&l?

You should note that the object of the judgmemraperty which forms part of the patrimony of
the debtor and does not at all belong to the aeditirsuing the action. Whatever the subject

matter of the suit which has been recovered, thay part of the estate of the debtor.

Thus, it necessarily follows that the value obtdibg a diligent creditor is not attributed to him
to the exclusion of others; it falls into the connmpledge of all his creditors. The pursuing
creditor is, therefore, required to share the psafiith the others. He is subject to their riglas t
share according to their share and even is sulatetirto them if they are privileged, unless he
himself has a right of preference.

As to the types of creditors that are entitled aket the oblique action, the oblique action is
available to any creditor, without distinction beem secured or unsecured, privileged or
unprivileged. The very fact that a person is a iboedentitles him to such action, subject, of
course, to the conditions laid down by the law.
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Finally, you must note that the Civil Code provisoregarding oblique actions will not be
operative in cases where there are special pradsiorelation to specific matters (Article 2000
of the Civil Code).

iii) The Paulian or Revocatory Action

There is something worse for creditors than thdigewace of the debtor and that is his bad faith.
A debtor burdened with debts, who is threateneth witits, is naturally tempted to conceal his
assets from his creditors. For that purpose, heheae an understanding with a third party who
will be reputed as having acquired his propertyphychase or donation, and who will secretly
recognize that he is not the real owner; he candate his visible property, which could easily
be seized and replace it by cash or other secue@sy to conceal, he can even from ill intent
and without profit to himself agree to transactiavisich enrich his relatives and friends and
impoverish him.

In this regard, where it is possible to discover #tt which is fraudulent, Article 1995 of the
Civil Code opens the right to what is call&ttio pauliana”by the name of the Roman jurist
Paul, who created it, or "revocatory action." TlalRan or revocatory action is an action given
to creditors to obtain the revocation of acts dbgetheir debtor in fraud of their rights. The
creditor will have to prove the fraud to his riglatsd thus obtain the annulment of the disputed

agreement.

An act is deemed to a fraud, in the meaning ofchatil996 of the Civil Code, when it was
intentionally made by the debtor so as to becorselwent, or with the intention of becoming
insolvent. This often happens where the debtos tioe"save" certain assets with the complicity
of a third party, who pretends in fact to buy thetren his intention is only to keep the asset out
of the creditor's reach to return it to the dehldorto let the debtor continue enjoying it. For
instance, the debtor sells his car to a friencafeery low price, and the friend, legally the owner

then lets him use it "free of charge" pretending & friendly loan.
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Note here that the action is brought by the defdudreditor in his own name and not as a
representative of his debtor as in Article 1993hdf commits a fraud, if he tries to make his
assets disappear in order to avoid paying his déisconduct gives birth to a new action in
favor of his creditors, distinct from the first,rfthe fraud is a civil act and as such produces an
obligation to repair the damage caused. The crethtes sinned with a special action ceases to
suffer the effect of the fraudulent act. This icdese he is the direct victim of the fraud. Its
object is to place the creditors in the same sdnah which they were before the fraudulent act.
Accordingly, the Paulian action may be used to metitute an impoverished patrimony but not

to enrich it.

Question: What is the creditor required to provéh satisfaction of the court to succeed in his

revocatory action against the debtor's act?

The creditor is required to show two conditions etihare to exist cumulatively. These are: 1) the
act must have caused a prejudice to the creditqurefudice to creditors is said to have been
caused where the act augments a pre-existing eisojvand the act be related to property that is
subject to attachment by the creditors and th&brins part of their common pledge. 2) The
prejudice must have been known by the debtor bechasd strictly speaking consists in the
intention to harm. Similarly, Article 1996(1) praolas that an act is deemed to have been done in
fraud of the rights of the creditors where it wase by the debtor so as to become insolvent or

with the knowledge that he was thereby increasiagnsolvency.

Apart from the above requirements, the creditor \attacks an act of his debtor should prove
that his credit arose prior to the act attackedh# credit arose after the fraudulent act, the
creditor cannot complain of such act. The creditmrld not have counted on property which has

already left the patrimony of the debtor.
Regarding the effects of the revocatory action, ghime object of the revocatory action is to

make reparation to the creditors for the damagg tieve suffered by the fraud committed
against them by the debtor. When the conditionsatigfied, the fraudulent act is only annulled
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in the interest of the defrauded creditor and resaffective with all its consequences with

regard to all other person.

Accordingly, you must note that the thing restodees not re-enter the patrimony of the debtor,
nor does it become the common pledge of all higlitoes; it can only be distributed to the
creditor(s) who pursued the action. This seemaittaerlying difference between revocatory and
oblique actions. In the case of oblique action, ¢heditor exercises a right belonging to the
debtor with the effect of return of the propertgioied into the common pledge of the creditors.
On the other hand, revocatory action is pursuethbycreditor as a personal action belonging to
him and the result, therefore, can profit only thego took the action.

The revocation is to be pronounced only to therexaéthe damage suffered by the creditor who
took the action. As a consequence, if the damabpsssthan the value of the thing reclaimed, the
third party has a right to keep it on satisfying ttlaim of the creditor. The fraudulent act,
according to Article 1991, does not lose its effecthe relations of the third party with the

debtor and regarding other creditors of the debtor.

On top of this, the action has to be brought wittwo years form the act challenged (Article
1998 of the Civil Code). Its effect is that the detclared fraudulent cannot be opposed to the
creditor. Article 1998 set a two year period witlhwhich the creditor is to begin a revocatory
action. Such period is to be calculated from thte dé the formation of the fraudulent act which

is challenged.

However, two limitations are set out concerning@#d fraudulent acts. The first one is payment
of mature debts, which are in fact rarely fraudtjlenay not be challenged by the creditor

(Article 1996(2)). Second, third parties may resifte action of the creditor on the basis of
fraud, if they prove the double condition of thewn good faith and the fact that the act itself of
the act through which the third party acquired rigbits, were done for a consideration (Article

1997).

Page | 189



When the third party has transacted with the debtater an onerous title, i.e. by way of
purchase or an exchange, etc, the creditor cammoesd against him unless he establishes the
bad faith of such third party. If, on the other dathe third party transacted with the debtor on a
gratuitous basis, the creditor obtains the revooatif the act without the necessity of proving

that the third person was conscious of the fralnis Tule is incorporated under Article 1997.

Article 2000 refers the creditor to the rules goweg bankruptcies, when the debtor is declared
bankrupt, and where the creditor wishes to exerttisedebtor's rights or tHactio pauliana”.
This provision limits the scope of application oftiles 1995 through 1999 by providing that
these provisions are not to be applied in casdsankruptcy. This is because there are special

provisions in relation to actions that may be ta&gainst fraudulent acts of a bankrupt debtor.

Review Questions

1. Comment on the following quotations within thiBpian context.
i. “The property of a debtor is the common pledgeisfcheditors”.
ii. “Delegation of performance of an obligation resesstdimple suretyship” “
iii. “Any juridical act the debtor commits or omits oves assets may be set up as a defense
against his creditors.”

2. Abeba and Tesema concluded a contract of sal®88 in Addis Ababa. In this contract,
Abebe agreed to sell his house to Tesema for Bi@@. For reasons not mentioned in the
contract, Abebe and Tesema have also concludetiemmintract relating to the same house
in 1989. In the second contract, the parties maatiahat the house is leased by Tesema for

a period of ten years. Tesema has been livingarhtuse since 1988.
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In 1999, Abebe wrote a letter to Tesema askingtbiteave the house at the end of 1999 or

renew his contract for another 10 years, if he shes.

Tesema was very much surprised by Abebe’s requasduse he always thought that the
second contract was only a cover for the first @uott which, both parties believed, was not

permitted by law at the time of its conclusion.

1. What are the legal arguments that can be raiseshbly side?

2. What would be your decision, if the case is broumgfore you?

3. Discuss the difference between perfect and impedelegation and their application
under the Ethiopian law.

4. Briefly explain the difference between Pauliani@cind oblique action.
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Chapter Six

Proof of contracts

Introduction

Conflicts in members of a community are unavoidata&iral phenomena starting from ancient
societies in the world and have grown swiftly witie development of transactions. That is why
there is law in place to regulate how disputes khba settled, empowering people to decide on
matters which are subject of dispute. The difficdi#tced judges, arbitrators, mediators, or others
in a position of trying dispute resolution is whathvhat a party claiming against the other is true
or not. Truth finding is not an easy task unleggil&ed properly. The whole function of law of
evidence is then to serve this broad purpose af néeroof required for justice and sustainable
resolution of conflict.

Contract is an instrument by which people engage huge and complex business transaction
where the question of raising of rights and claens frequent. Disputes in a contract arise if
either of the parties diverse from the term of #yeeement, if the contract demonstrated any

defect in its formation or object, or the contraetomes impossible to be performed, etc.

For whatever reason, if a dispute arises in a aohin which one of the contractants claimed
certain right the other party denied, the requineim&f production of evidence is inevitable
reality.

Of course, proof is not a subject matter to beuwtised under law of contract. Rather, for
obvious reasons, it is the pure concern of thed&wvidence. However, since Ethiopia has no
codified material on law of evidence, the rules fmend scattered in various substantive and
procedural laws. Each area of law has incorporatéss of evidence regulating how disputes

may be raised under that specific area could beepkoFor instance, family law has included

rules evidence on how assertions on family mattersld be attested. The same holds true in
other areas of law. Likewise, the civil code on laingeneral contract has provided a separate
chapter on how allegations in contract would baldithed.
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Having this reality in mind, the developers of thigterial have discussed burden of proof and
admissibility of evidence in one topic, written @ence, and presumption of payments in

subsequent topics respectively.

Objectives

After dealing with this chapter, students are eigebto able to:
= Understand burden of proof and admissibility ofdevice
= explain the status of written evidence and bestende rule

= Distinguish between presumption of payments anthg@af limitation

6.1 Burden of proof and admissibility of evidence

Burden of proof (Latironus probandiis the obligation to prove allegations which presented

in a legal action The Latin maxinmecessitas probandi incumbit ei qui agitplains the rule that
"the necessity of proof lies with he who compldirfsor example, a person has to prove that
someone is guilty or not guilty (in a criminal case liable or not liable (in a civil case)
depending on the allegations. More colloquiallyrdamn of proof refers to an obligation in a
particular context to defend a position againstiaa@ facie other positioWikipedia, the free

encyclopedia)

In civil cases such as in contracts the basicisuthat the burden of proof lies with the partyttha
is seeking to assert the existence of the factf@ogxample, if a party is trying to assert that
there was a contract in existence and not perforawedrding to the terms of the agreement, then
that party will ordinarily have to prove that themas indeed a contract and not performed as of
the agreement. If the other party is denying thate was contract it will not be for him to prove

that there wasn't one, unless they are trying $erashe existence of other facts.

An example of this would be if Mr.A seeks to rely the fact that there was a contract for the

sale of 1,000 quintals of cement against Muger Geractory to be due on March 21st 2008,
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but Muger Cement Factory denies this. In this cise Mr. A who has to establish the existence
of the said contract of sale; otherwise, he wilddhe case. For the Factory denial is enough

except to defend itself against evidence of Mr. Rew established.

The burden of proof also applies to negative aissesitfor example, if a lessor tries to assert that

the tenant (lessee) was not taking care to repaiptemises, as stipulated in the lease, then he
will bear the burden of proof. It will not be fdne tenant to prove that he had been repairing the
premises. In both cases, be it positive or negasaertion, the above illustrations show that

burden normally lies upon the claimant who allegeme contention others. In most cases he
will be a plaintiff. The Ethiopian civil code inighregard under Art.2001 states that:

Art. 2001. Burden of proof.
(1) He who demands performance of an obligation shal@ its existence.
(2) He who alleges that an obligation is void, has beaned or is extinguished shall prove

the facts causing such nullity, variation or extian.

Having in mind as discussed above that he who tasserst prove, however, if the defendant
admits the allegation of the plaintiff but raisedunter-claim stating that the contract is
defective, extinguished, or existence of force maps an excuse, the burden of proof as to the
existence of facts raised as defense shifts taléfiendant. This is what Sub-Article 2 of Art.
2001 affirms.

After having discussed as to who shall prove factdispute, the logical issue to come next is as
to what type of evidence should be produced. Indieg as to what type of evidence to be
produced, the guiding principle resides in the vahey and admissibility of facts. These two
principles are limbs of law of evidence governingatvtypes of facts to be adduced to prove
alleged facts. Since the function of evidencéignable the court know what is really true,
facts expected to demonstrate this reality shoaie [direct or indirect connection to the point of
dispute. On this point, Art. 263 of the civil pratee code provided as quoted hémgjestions

put in examination-in-chief shall only relate tafa relevant to the issue to be decided and only
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to such facts of which the witness has direct direct knowledge"Art. 137 of the criminal

procedure code supports the significance of relewancriminal cases using the same words.

Eventhough relevancy is the prerequisite for faotde admitted as evidence, it is not the
ultimate license. Rather, there are situations i@y render relevant facts inadmissible for
policy reasons. Hence, unless facts are excludedawyin this manner, relevant facts are
admissible. So, evidences screened by the aboweisdisd rules would be admissible be it
written, oral, , presumptions, or admission of plagty according to rules and prescribed forms(

Art. 2002). However, Art. 2003 is an exceptiorthe inclusive rule and provides:

Art. 2003. Contracts to be in writing.
Where the law requires written form for the comiplef a contract, such contract may not be
proved by witnesses or presumptions unless ittabkshed that the document evidencing the

contract has been destroyed, stolen or lost,

This provision provides when a written form is d#ty requirement for the completion of a
contract, the only type of evidence admissibleushsdocument of contract. Although formation
of contract in principle doesn't require any splefmem, sometimes the law prescribes a special
form, in most cases written form, for policy reas@afer to Arts. 1719 - 1725 of the civil code,
not exhaustive,). In these and similar circumstarmqu®of by testimony or presumption is not
admissible. However, if the document forming thentcact is lost, stolen, or destroyed, the
claimant may establish the content of the docurbgnivitnesses after he has proved that there
was a document as required by law and such docush&odt, stolen, or destroyed. The phrase "
unless it isestablishedthat the document evidencing the contract has loestroyed, stolen or
lost," emphasizes the fact that the destruction, losstealing of the document evidencing some
fact has to be proved before calling witnessesestify the alleged content of the destroyed,
stolen, or lost document. A person having compligth this requirement can prove his case by
testimonial evidence as exception eventhough treragquires the production of the document

constituting the contract.
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Marcel Planiol in rule1123 of Trait Elementaire Derit Civil which is translated by Louisiana
state law institute provided similar idea as qudielbw:

The person who wishes to be benefited from thispgion should first prove three things:

1. That he provided himself with a writing in confotynvith the law;

2. That such proof is destroyed;

3. That the loss was due to an accident. After whighwhl be permitted to adduce testimonial

proof of the contract or of the act on which hisdit is based.

The assertion given under point- 3 as quoted abtates that in addition to establishing the loss
or destruction of the document, the person wholdvmself of alternative proof should also
establish that the loss or destruction of the damunis due to force majeure or accident. He
should be able to show that his fault doesn't doumte for such loss or damage. The rational
here seems not to benefit people from proceedifighexr bad faith; instead, it is aimed at
promoting justice by allowing those who would beideed of their inevitable rights contained
in lost or destroyed documents for reasons outhef dontrol of who would benefit by the

document.

Marcel Planiol in rule 1122 of the material mengdrabove stated in similar words:

It is assumed as the law expressly states thdb#zeof the title results from an accident or force
majeure. It is so provided in paragraph 4 Art. 134Bwas absolutely necessary to admit
testimonial proof here, because the party is undgyossibility, although posterior to the act,

which has the same effect as the contemporaneopsssibility which prevents him from

procuring a writing. he has procured it but is defad of it without his fault.

This idea serves the same rational as discussea aimothe admissibility of alternative proof in

relation to contracts required by law to be mada written form.

Discuss:What do you think the position of the Ethiopian lson requirement of good

faith to claim alternative proof in a situation wle contract is required by law to be

formed in writing and the document of the conttiadbst or destroyed?
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6.2 Written (documentary) Evidence and its probatie value

Written evidence is any proof, which may be adduicethe form of document. Document is
defined in the draft evidence rules as any mattpressed or described upon any substance by
means of letters figures, marks, or by more tham oihthose means, intended to be used, or
which may be used, for the purpose of recording riitter. Written evidence is normally used
interchangeably with documentary evidence. Docuargrgvidence is then defined by the draft

evidence rules as all documents and their produdhe inspection of the court.

Documentary evidence is a type of written proot thaffered at a trial to establish the existence
or non-existence of a fact that is in dispute. émstt contract, deeds, licenses, certificates, tiicke
or other writings are documentary evidence. Docuargrevidence as the definition indicates is
any inscription found in any material for which tbentent is submitted as proof. Having this
general meaning of written or documentary evidanamind, for the purpose of this course we

will confine ourselves to only contractual docunsemiade in a written form.

A contract may be required by law to be in writterm such as provided in Arts.1719 — 1725
and others or on free will of the contracting pestiFor any of such reasons if once a contract is
made in written form, what will the status of a tantual document be in proving the existence
and content of the document?

The civil code provisions from Articles 2005 — 20p®ovide governing rules on written

(documentary) evidence.

6.2.1 Authentication of Documentary Evidence

Documentary evidence is subject to specific forrhauthentication for its reliability, usually
through the testimony of an eyewitness to the ei@twf the document, or to the testimony of
the witness able to identify the hand writing o fhurported author.. There are various methods
of authentication both in our substantive and pdoacal laws and the draft evidence rules.

Authentication is a mechanism of ascertaining astip of the document (who the author of a
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document is?) and genuineness of the document stwdie introduced. Unless a document is

authenticated it may not be admitted as proof.

6.2.1.1 Modes of authentication

= Admission authorship by the writer: the writer hetismay admit or concede that he is the
author of a certain document and if this admisssoa formal admission it will serve as a
conclusive proof to the issue of who the authothef document is? Consult Articles 2007

and 2008 of the civil code on the proof in relatiorcontracts.

A) Proof of signature or handwriting

58. If a document is alleged to be signed or toehla@en written or in part by any person, the
signature wholly or the handwritingf so much of the document as is alleged to behén t

person’s handwriting must be proved to be in hisdhaiting.

* Production of a person or persons who witnesseavthimg or signature: persons who have
observed or witnessed a certain document beingewriby someone may be called to
ascertain the author of a specific document.

= Attesting witnesses: certain documents are requsetaw (for example Article 1727 (2)of
the civil code ) to be attested by withnesses wisigeature will be included in the document
and document of these attesting witnesses, wheieeeruthorship of an attested documents
is questioned, is sufficient to prove that the autbf the document is questioned, is
sufficient to prove that the author of the attestiedument is the one who signed on the

document attested by witnesses.

C) Presumption as to documents not produced

Legal presumption is a consideration taken by law donvenience. Here it is one way of
authentication in condition provided under rule of4the draft evidence rule (DER), as stated

below.
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74. The court shall presume that every documem¢atdbr and not produced after notice to

produce was attested, stamped, and executed iman@er required by law.

D) Comparison of signature, writing with others admitted or proved

One way of authentication is to compare the wriirg the contested document with other
writing proved to be authored by the same perstwe. dourt will compare two writings of the
same person and may reach the conclusion thattheraof this specific document is the person
whose writing is submitted to investigation. DERided this under rule 59 as follows;

59. 1. in order to ascertain whether a siyme, writing, or seal is that of the person byomhit
purports to have been written or made any signatumiting or seal admitted or proved to the
satisfaction of the court to have been writingnmade by that person may be compared with the
one which is to be proved although that signatwmeting, or seal has not been produced or for

any other purpose.

2. The court may direct any person in court, excepeeson accused of an offence, to write any
word or figures for so written with any words ogudres alleged to have been written by such
person.

(3) This rule applies to any necessary modiitsat to finger impressions

E) Lay witness authentication

There may be some persons who are well acquaintédtie writings of the person who is
submitted for investigation. Hence, calling thesespns to verify whose writing is a specific
document is another mechanism of ascertaining eship These witnesses do not apply
modern ways of examining and ascertaining writimdaboratories or somewhere else but by a
comparison between retained mental image of theasgu writer's writing and the writing in
dispute.
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F) Opinions of experts

Authentication by expert witnesses refers to prfohuthorship depending on the opinion of a
person who has specialty on identifying the writofgpersons. These persons are called expert

witnesses for they form conclusions based on infe¥e. DER states this here under in rule 42.

42. (1) when the court has to form an optipon a point of foreign law or of science or araer
to identity of handwriting or finger impression$iet options that point of persons (hereafter
called “experts”) specially skilled in such foreiaw, science or art or in question as to identity

of handwriting or finger impressions are relevauts.

(2) Facts, not otherwise relevant, arevant if they support or are inconsistent with the

opinions of experts, when such opinions arevegie

G) Ancient document rule

A document, which survived long enough, for exangfleyears according to the Indian evidence
Act, and kept in proper custody will qualify as samt document and then no need for proof of
authorship. The draft evidence rules don’t conttonument rule and neither do our substantive
and procedural codes.

6.2.2. Best evidence rule

Authentication alone is not sufficient for the aglsnon of documentary evidence as proof but

must also be qualified by the best evidence rubggiwstates the contents of a document can only

be proved by adducing the original document itself.
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A) Justification for best evidence rule

Providing a literature into the roots and conneateaiters of the best evidence rule serves a
better understanding and below is provided a ssfieekcerpt from Wikepedia on best evidence

rule.

The best evidence rule is the common law rule adence which can be traced back at least to
the 18 century. The general rule is that secondary ediéesuch as a copy or facsimile, will not

be admissible if an original document is available.

The rationale for the best evidence rule can besxgtdod from the context in which it arose: in
the eighteenth century a copy was usually madealogl by a clerk (or even a litigant). The best
evidence rule was predicated on the assumption ifnidite original is not produced, there is a

significant chance of error or fraud in relying such a copy.

In the age of digital facsimiles, etc. the ruleriere difficult to justify. The likelihood of actua
error (as opposed to mere illegibility) through o is slight. The balance of convenience
favours avoiding needless effort and delays whieesetis no dispute about the fairness and
adequacy of a digital facsimile. Further, it is bg means clear what the ‘original’ of an
electronic communication such as an e-mail actugllgs many as eight electronic ‘copies’ of a

message might come into existence from creatioadeipt.

The best evidence rule is also thought to be tiseslfar the rule precluding the admissibility of

hearsay evidence, although the two rules are note distinct.
In the United States, the rule has been codifigtiénFederal Rules of Evidence as rule1002:

To prove the content of a writing, recording, oofgraph, the original writing, recording, or
photograph is required, except as otherwise proMdehese rules or by Act of congress.
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The rule requires that when writings are introduesdevidence in a trial, the original writing
must be produced as the “best evidence”. In fedmaaitice, however, any exact copies of the

original carry the same legal weight as the origumdess their authenticity is in question.

The term “writing” has been liberally interpretedihclude photographs, x-rays, and films. Note
that for photographs and films, this could be carest to mean negatives, not prints, as they are
the true ‘original’. The rule applies in two siticats:
a) Where the terms of the writing are legally dispesitin the issue at bar (not collateral
documents or issues).
b) Where the witness’s sole knowledge of a fact cofrees having read it in the document.
There is an exception. If the original documenursavailable for reasons other than
serious misconduct of the proponent, secondarycesuof evidence (such as oral

testimony) can be used in place of the original.

Currently, both California law and the federal mulallow the use of mechanically produced
duplicates unless a party has raised a genuindiguesbout the accuracy of the copy or can

show that its use would be unfair.

What do you think is the situation in our legalteys?

Rule 53 of the draft evidence rules statses ttattntents of a document may be proved either
by primary evidence (this is the best evidencebyway of exception that secondary evidence
may be used to prove the content of a document.

B) Primary (Best) evidence

Primary evidence is defined in rule 54 of the deafidence rules as the document itself (the
original) produced for the inspection of the cowt clearly provided in rule 53(2) of DER

documentary contents must be proved by primaryegxd except in the cases mentioned in rule
56 as stated below. Nothing in the rules hereinait@tained shall affect the provisions of any
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law regarding proof of the existence and contehfsadicular documents, such as the provisions
of the civil code regarding proof of wills and craut.

C) Secondary evidence

The contents of documents may be proved by secprdatence where primary evidence could
not be found. Secondary evidence is the secondabeshative for proving the contents of a
document and is defined under rule 55 of the draffence rules. Rule 55 of the draft evidence

rules defines secondary evidence in the followiramner

55. Secondary evidence means and includes:
1. Copies given under the provisions hereimaftatained,;
2. Copies made from the original by mechanmalcesses which in themselves insure the
accuracy of the copy, and copies Compared with sopies;
3. Copies made from or compared with the origina
4. Counterparts of documents as against thegmwho did not execute them;

5. Oral accounts of the contents of a docurges@n by some person who has himself seen it.

Secondary proof as means of proof of contents ofloaument is employed in limited
circumstances as outlined in rule 56 of the draitlence rules. The circumstances are described

in rule 56 of the DER in the following manner fohieh a lengthy explanation is a waste of time.

56.
(1) secondary evidence may be given of the existeoadition, or contents of document when:
(a) The original is shown or appears to be in possessiopower of the person against whom
the document ought to be proved or of any persomreach or not subject to the process
of the court or of any person legally bound to proel it and when after the notice
mentioned in rule 57, such person does not prodtce
(b) The existence condition or contents of the originalte been proved to be admitted in

writing by the person against whom it is provedwgirepresentative in interest;
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(c) The original has been destroyed, lost, or whenpiduy offering evidence or its contents
cannot for any other reason produce it in reasoerdbhe;
(d) The original is of such a nature as not to be gasibvable;
(e) The original is a public document within the meanaf rule 60;
(f) The original is a public document of which a ceetifcopy is permitted by these rules or by
law in force to be given in evidence;
(g) The original consists of numerous accounts or otteauments which cannot conveniently
be examined in court and the fact to be provetesgeneral result of the whole collection.
(2) In the cases mentioned in paragraph (a), (a) &h of sub-rule (1), any secondary evidence
the contents of the document is admissible.
(3) In the case mentioned in paragraph (b) of sulle-of (1) the written admission is admissible.
(4) In the case mentioned in paragraph (e) and{fsub-rule (1) a certified copy of document,
but no other kind of secondary evidence is admssib
5. In the case mentioned in paragraph (g) of suk-(li) evidence may be given as to the general
result of the documents by any person who has eeamihem and who is skilled in

examination of such documents.

The civil code, especially in relation to proof obntracts, provides how the contents of a
document shall be proved in as almost similar fastas the draft evidence rules and does no

harm in failing to discuss the provisions in thelaode.

6.3 Presumption of payment

Presumption is one mechanism by which we can resaldispute, employing it as a means of
proof when provided by law. The party in whose fatlee presumption is taken need not
produce evidence in support of his allegation. Boneden of proof transfers to the one who

contests what has been taken as presumption.

Presumption of payment is among various types eSymptions, which the civil code of

Ethiopia recognize as a means of proof of contradie Civil Code of Ethiopia has provided
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various rules from Art.2020 — 2226 on this concdpie code has given four instances in which

presumption of payment should be taken.

A) Handing over of evidencing documents

When the creditor hands over to the debtor docusnehtitle evidencing the existence of the
debt (Art.2020 of the C.C) presumption of paymeikes place. Here, if the creditor has some
rights to be claimed against the debtor, he haeép all evidences (documents) supporting the
claim carefully. If the creditor has given the domnts of the contract representing his/her claim
to the debtor, with proof of this fact, the law guenes that the claim is settled.

Q1. But do you think this presumption works i€éthanded over document to the debtor is a
copy (not original)?

Q2. What if the debtor has got the document bywfulemeans?

Q3. Does this presumption work, if the contractifol) may be proved other than by producing
documents?

B) Creditor’s entries (2021 C.C)

The civil code provides that entries in the corttratdocuments by the creditor, which tends to
release the debtor from his/her obligation presupagsnent. The entries may be in the margins,
at the end, or back of the document. Again it ddesatter even if the entries are neither dated
nor sighed if it is proved that the documents weneer the control of the creditor all time.
However, if the creditor can prove that the docunaéicontract has been accessed by the debtor

or other people who may act against his favorptiesumption of payment could not be taken.

Q1. What does it mean when the law dagssthe document of title should remain all times i
the possession of the creditor? Can the creditisa@as defense access of the document by close

relatives or friends for whom he willfully given?

Q2. Is such presumption taken if the said entreagtbeen made in copies (not in originals)?
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C) Prior or Concomitant Debts (2022

In the situation where the creditor required toegieceipt to the debtor for periodical payment,
he/s is required to give such receipt for the paynoé each period. However, if the creditor has
given receipt for the given amount without any carnt reservation on unpaid debts, the law
presumes that the periodical dues prior to the dhissuance of receipt are paid. In the same
manner, if creditor has given receipt for paymehtth® principal without reservation, it is

presumed that the interest is also paid.

D) Period of time related presumptions

In relation to time limitation, the conditions irhweh the debtor could make use of presumption
due to lapse of period of time are clearly givenldy. Under Arts.2023 and 2024 there are
specific lists of passage of six months and twagyeaspectively amounting to presumption of
payment. Here students are required to make cefegence the above-mentioned provisions of
the civil code to identify which debts are the sabjof the presumption of payment after the
lapse of six months and which are after two yeAlso refer to the discussion made under the

section on limitation of actions.

2.3.1 Contrary proof

As you will discuss in depth in your law of evidengresumptions may be rebuttable by
production of contrary proof if they may be irretalie (contrary proof may not be accepted to
disprove what is hold by presumption). Rebuttabespmptions are also divided into freely
rebuttable by producing any evidence and thosedcbeldisproved by only producing specific

type of evidences provided by law.
Here, as we can understand from Art. 2026 of th&, @resumption provided from Art. 2022 to

2024 are not rebuttable in principle. However, AZ025 has laid down as exception three

specific situations in which such presumptions ddé confronted. These are;
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a) By Proving that the debtor has acknowledged th¢ idelriting

b) By establishing that the proceeding is initiatefblethe expiry of the time limit set out
under Arts.2023 and 2024 of the C.C.

c) By tendering an oath to the other party or higsshei

Review Questions;

1. Assume that Mr.A lent Mr. B birr 3000 on April 7/@8 the presence of four witnesses. It
has been agreed that the money will be paid backemtember 10/08. They have not made
their contract in writing because they were far wivam town while making the contract.
On due date, Mr. B denied the loan and refusedatoitpback. Mr. A wants to institute a
court action. Do you think he would be success@il®/? Why not?

2. Is there any difference in result if Mr.A and N& have made the same contract in writing
in the presence of the same witnesses but if thaxual document is lost? How?

3. What are the situations in which secondary evidencdocumentary evidence may be

admitted?
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