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UNIT-I
INTRODUCTION TO CRIMINAL LAW

“The criminal law represents the pathology of ciiaation.”
-Morris R. Cohen, Reason and Law 70 (1961)

Introduction:

Criminal Law is the body of law defining crimes aga the community at large,
regulating how suspects are investigated, charged, tried, and establishing
punishments for convicted criminals. Often the teéomminal law’ is used to
include all that is involved in ‘the administratiof criminal justice’ in the broadest
sense. The criminal law identifies, defines andates the conducts that it seeks to
prevent and prescribes the appropriate punishnfientsem too. The law of Crimes
has always been one of the most attractive branchdsrisprudence, though it is
true that both crime and criminal are looked upoithvgreatest hatred by all
sections of the people in society. In fact the Ewrimes has been as old as the
civilization itself. = Wherever people organized riselves into groups or
associations the need for some sort of rules tolaég behavior of the members of
the group inter se has been felt, and where thezee wules of the society,
infringements were inevitable. And it was realizbdt there was the necessity of
devising some ways and means to curb such tendeimcibe society that lead to
violation of its rules. In every organized societhis should briefly explain the
contents of the Unit. Certain acts are forbiddeweunthe pain of punishment.
Where one person injured another and the injurydcadequately be compensated
by money value, the ‘wrong-doer’ was required ty damages or compensation to
the ‘wronged’ individual. But in certain casesaddition to the liability to pay
compensation the state imposes certain penalties tipe wrongdoer with the
object of preserving peace in the society and ptmmg@ood behavior towards each
other and towards the community at large. To preaecrime from happening, or

to deal effectively with a crime once it has ocedirwe have to know ‘what the
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crime is’ and ‘what the related legal ramificatibage. The study of criminal law

aims at having an understanding of these concepts.

Objectives:

The purpose of this chapter is to Help the studenterstand the concept of crime
and its transient nature, to define crime and mlistish it from other civil wrongs.
The chapter also discusses a brief outline of tiséotical development of the

Criminal Law in Ethiopia.

By the end of this unit, the students will be abl¢o:

» explain the meaning of the character, functiomppse, and principles of
criminal Law.

» distinguish Criminal Law from Private Law and Matgl

» have a basic understanding of the historical dewreént and the Criminal
law of Ethiopia.

» note the Classification of Crimes under the EtraopCriminal Code.

Section 1: General Considerations:

1.1. The Place Of Criminal Law In Criminal Science:

The definition of a crime has always been rega@ed matter of great difficulty.
Where the task of definition is difficult, it is @idable that a student should not
address himself to it until he has acquired somesiderable knowledge of the
subject matter to be defined. Therefore, beforeingaéin attempt to understand the
definition of crime, we shall endeavor to have sdmasic information relating to

crime and criminal law.
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“Crime” is an offence committed by an individual who i®asic unit of a society.
Therefore, study of crime i.e. Criminal Sciencedisocial study. The main aims of

Criminal Science are:

1. To discover the causes of criminality,

2. To devise the most effective methods of reducing @amount of
criminality,

3. To perfect the machinery for dealing with criminals

Based on these three objectives, three main branch&riminal Science have

developed. They are:

1. Criminology: It is the study of crime and criminal punishmexg social
phenomena. This branch of criminal science is corekwith causes of crimes and

comprises of two different branches.

a) Criminal Biology: This investigates causes of criminality, whichynbe found
in the mental or physical constitution of the delient himself such as hereditary

tendencies and physical defects.

b) Criminal Sociology. This deals with enquiries into the effects ofiemnment
as a cause of criminality. This branch focuseshendbjective factors like social,
political and economic conditions leading to criality, also termed asriminal

anthropology.
2. Criminal Policy or Penology: This branch of Criminal Science is concerned
with limiting harmful conduct in society. It makese of the information provided

by Criminology. Therefore, the subjects of Criniipalicy for investigation are:

a) The appropriate measures of social organizatiompfeventing harmful

activities,
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b) The treatment to be given to those who have cahaed, whether the
offenders are to be given warnings, supervised girof, medical
treatment, or more serious deprivations of life limerty, such as

imprisonment or capital punishment.

This branch of study is also termed as ‘Penologyd aleals with treatment,

prevention and control of crimes.

3. Criminal Law: The Criminal Policies postulated by the above twister-
branches i.e. Criminology and Penology, are implge® through the

instrumentality of ‘Criminal law’. In other wordsgcriminal policies are
implemented through the agency of criminal law. e Tdriminal law decides the
special sanctions appropriate in each case. Thasetions range from death
penalty through various kinds of degrees of depiowvaof liberty, down to such
measures as medical treatment, supervision as obapon, fines and mere

warnings (admonishment).

Branches of Criminal law: Criminal law in its wider sense consists of two
branches.
a) Substantive Criminal Law,

b) Adjective/Procedural Criminal law.

‘The Substantive Criminal law’ lays down the prppleis of criminal liability,
defines offences and prescribes punishments fosdhee. The Ethiopian Criminal
Code does this business. However, the substactiivenal law by its very nature
cannot be self-operative. A person committing aneris not automatically
stigmatized and punished. At the same time, géyeea criminal would not be
interested in confessing his guilt and receiving plounishment. It is for this reason
that ‘Procedural Criminal law’ has been designedotik after the process of the
administration and enforcement of the substantiirical law. In the absence of

procedural criminal Law, the substantive criminalLwould be almost worthless.
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because without the enforcement mechanism thettbfgaunishment held out to
the lawbreakers by the substantive criminal law Maemain empty in practice.
Thus, the procedural criminal law is to adminigter substantive criminal law and
give enforcement to it. The scope of our study‘Ceiminal law’ falls under the

branch of substantive criminal Law.

1.2. Nature And Scope Of Criminal Law:

Laws can be classified into different branchesr ifstanceCivil law spells out the
duties that exist between persons or between wdizend their government,
excluding the duty not to commit crimé&3ontract lawfor example is a part of civil
law. The whole body ofort law or the law relating to Extra Contractual Liability
which deals with the infringement by one persortlamlegally recognized right of
another, is also an area of civil law. Criminal laas to do with crimes, which are
different from other wrongful acts such as tortsl dsreaches of contract. The
distinct nature of Criminal Law can be understogddefining some of its unique
features. According to Edwin Sutherland, Crimibalv of a place can be defined
as “a body of special rules regulating human conhguwomulgated by state and
uniformly applicable to all classes to which it eef and is enforced by
punishment.” It means the whole body of crimirewlto be efficient must have
four important elements, viz.,

> Politicality,

» Specificity,

» Uniformity, and

> Penal sanction

Politicality implies that only the violations of rules made hg state are regarded
as crimes. Specificityof criminal law connotes that it strictly defintkee act to be
treated as crime. In other words, the provisiminsriminal law should be stated in
specific terms. Uniformity of criminal law implies its uniform application tall

alike without any discrimination, thus impartingeevhanded justice to all alike.
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The idea is to eliminate judicial discretion in tield of administration of criminal
justice. It may, however, be noted that the redegislations provide scope for
more and more judicial discretion through judiceduity to attain criminal’s
reformation which is the ultimate goal of criminaktice. Finally, it is through
‘Penal sanctionsimposed under the criminal law that the membersoafety are
deterred from committing crimes. It is, therefooyvious that no law can be

effective without adequate penal sanctions.

1.3. General Objectives Of Criminal Law:

The objectives of Criminal law are the protectiohpersons and property, the
deterrence of criminal behavior, the punishment aiminal activity and

rehabilitation of the criminal.

a. Protection of Persons and Property:

Safety and a sense of security are the most impatiéngs for the survival of any
society. Safety of a society includes personattgate. safety of life and liberty
and safety of property. To ensure safety thetkeasnecessity of maintaining peace
and order. This is possible only by an effectivema system, which is strong
enough to deal with the violators of the law andl®@a the people to live peacefully
and without fear of injury to their lives and profye Thus, the prime objective of

criminal law is protection of the public by maingte of law and order.

“Tort law”, a branch of civil law, also protects rgens and property. The
difference between tort law and criminal law istthart law results in money
damages, whereas criminal law results in lossegdom by sending a person to jail
or prison. Private interests are served through aarding of damages. The
public interests are served by punishing crimircivay. If all persons respected
everyone else’s person or property, there woulddrg little reason for criminal

law.
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b. Deterrence of Criminal Behavior:

A key to the hoped-for reduction in criminal belavis that our criminal laws
present a sufficient deterrent to antisocial betraviA “deterrent” is a danger,
difficulty or other consideration that stops or yeets a person from acting. The
presumption inherent in criminal law is that if wike the punishment sufficiently
harsh, persons who might do something criminal @evented from doing so
because they fear punishment. If enough people deaishment, there will be

considerable reduction in criminal activity.

However, our Constitution states in Art. 18 thhere shall be no cruel and unusual
punishment. Certainly if our laws allowed the tegenalty for even minor
offences, there would probably be fewer minor afsn But is that just? To lose
one’s life for stealing a loaf of bread seems tmhla price to pay for fewer loaves
of bread being stolen. The problem is to decide hauch punishment will deter

criminal behavior without going too far.

c. Punishment of Criminal Activity:

Since we will most likely be unable to deter alinunal activity, our laws accept
that a certain level of criminal activity will exig society. Accordingly, we punish
criminal activity for punishment's sake. |If a cimal takes something without
paying for it or injures other without a justificart, the criminal law makes that

individual pay for it through deprivation of libgror a period of time.

d. Rehabilitation of the Criminal:

Once convicted, a criminal will begin to serve atsace in a prison. But that is not
where our criminal justice system ends. Our gavemt has designed various

programs to educate and train criminals in legiter@ccupations during the period
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of incarceration. Upon release, therefore, thémkl be no reason to return to a
life of crime. Sometimes a sentence is suspended.(190-210 of the Criminal
Code); that is, it is not put into effect. In sucases, the court supervises the

individuals’ activities to ensure that they havarteed from their mistakes.

The specific purpose and function of Criminal Law elearly stated in Art. 1 of the
Criminal Code of the Federal Democratic Republi&tfiopia, 2004. Art. 1. Para
1 sets out the purpose of criminal law (Code) #ev:

“The purpose of the Criminal Code of Federal Dematic Republic of Ethiopia
is to ensure order, peace and the security of thates its peoples, and its
inhabitants for the public good”.

‘Purpose’ can be defined as the ultimate objectivebe attained. The above
provision embodies ensuring order, peace and sgairihe state and the people of
the country as its ultimate end to be achieved.e $cond paragraph of Art. 1
proceeds to state the type of activities it aimgalee up in order to achieve the
purpose mentioned in the first para. Art. 1 Palay down that:
“It aims at the preventionof crimes by giving due notice of the crimes and
penalties prescribed by law and should this be ingédctive by providing for
punishment of criminals in order to deterthem from committing another
crime and make them a lesson to others, or by prading for their reform

and measures to prevent the commission of furthemrienes.”

This paragraph statesVhat” the function of criminal law is ... it is prevention
crimes. It also statesHow” the Criminal Code undertakes this function i.e th
methods adopted in performing this function, they a

» Giving due notice of the crimes and penalties pilesd by the

law.
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» If such declaration of the punishable acts doesdetér people
from committing of crimes then the following metlsodare
employed to deal with the criminals:

a) Provide for punishment and reform of criminals, and

b) Provide for measures to prevent the commission uothér

crimes.

Therefore, thefunction of a thing is ‘what it is meant to actually do’ tawls a

certain purpose. Function is thus a special dgtior task while purpose is the
ultimate objective to be achieved. Thereforepllofvs that the Criminal Code of
Ethiopia endeavors to achieve the purpose of “@émgurder, peace and security of
the state and its inhabitants for the public gotiddugh declaration of forbidden
conduct, providing for suitable punishment, refoaf criminals and preventive

measures to control the commission of crimes.

1.4. Criminal Law, Private law and Morality-Disting uished:

For a proper appreciation of the distinction betweeminal law, civil law and
morality, it is necessary to understand the “cohcep wrongs” and their

classification.

A wrongis an act forbidden by the society. In other words a violation of rules,
which are accepted by the society. Society prthitertain activities basing on the
general conscience of the society, which is founthe values and normsf the
society. The concept of morality explains the ealof a particular society. This
means that a given society declares certain atischvwoffend the moral conscience
of that society as forbidden. These forbidden a@s be described aworal
wrongs However, All moral wrongs are not wrongs in thgdl sense.

Since all violations of law cannot be characteriasctrimes, there is a necessity to

identify the particular class of violations or faien acts or wrongs, to understand
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the concept of crime. Therefore, we shall proceelroadly classify the body of

wrongs.
Classification of Wrongs:
Since all violations of law cannot be characteriascrimes, there is a necessity to

identify the particular class of violations or fattlen acts or wrongs for the purpose
of defining what ‘crime’ is.

Wrongs
(Acts forbidden by the Society)/\
Moral wrongs Legal Wrongs
(Interference of law is considered évehthe interference of law is
necessary)
unnecessary)
Civil wrongs Criminal

wrongs

(Law interferes at the (State as a matter gthtri
interferes in most of the
cases)

instance of the injured party)

v" Moral wrong:

This is a wider term including a wide range of ef@nsible acts, which tend to
reduce human happiness. There is a long list ofi &icts including ingratitude,

hard-heartedness, absence of natural love and tiaffechabitual idleness,
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sensuality, pride and all such sinful thoughts.ctBacts are called wrongs and are
looked upon with disapprobation. The evil tendescté these anti-social acts
widely differ in degree and scope. Some of thesengs such as lies, refusal to give
a morsel of food to save a fellow human being, smaison the part of a swimmer
to rescue a man from drowning, etc., are not cemsdl sufficiently serious for the
notice of law and are merely disapproved. Thess at considered as moral or
ethical wrongs and are checked to a great extesbbil and religious laws. Sinful
thoughts and dispositions of mind might be the ectbpf confession and penance

but not of criminal proceeding.

v Legal Wrong:

The category of wrongs such as nuisance, deded, (defamation in visual form)
robbery, dacoity, murder, rape, kidnapping, etce, @nsidered to be sufficiently
serious for legal action. The state may resporahtoof such acts in two different
ways: (1) Where the state takes action againsivtbeg-doer at the instance of the
injured party, it is called the civil wrong, and) @/here the state by itself proceeds

against the wrong-doer, the wrong is referred toramsinal wrong.

o Civil Wrong:
Where the magnitude of injury is supposed to beemmoncentrated on the
individual, the state, at the instance of the iegumndividual or the group, directs
the wrong doer to compensate the injured in terhmsamey as in the case of deceit,
libel, nuisance, negligence, etc. This type of vyracalled civil wrong or Tort, for

which civil remedy is open to the injured.

0 Criminal Wrong :
Where the gravity of the injury is more directedhe public at large (including the
specific victim), the state by itself can take eedt action against the wrong-doer.
In this instance public condemnation or provisiondompensation is ineffective as

in the case of moral or civil wrong. Wrongs, likacdity, murder, kidnapping,
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sedition, treason and the like, disturb the verlrita of law and order and
jeopardize the state’s existence or create a widead panic. Therefore, the state
stresses the necessity of punishing the wrong-a@aleer than concerning itself with
the question of payment of compensation to thera@djyarty by the wrong-doer.
This category of wrongs is called as “public wrohgs “crimes” for which

criminal proceedings are instituted by the statkthe culprit is punished.

» Relation between Morality and Criminal Law:

Though morality and law can be precisely distingads they are not totally distinct
phenomena. They are related to each other in Hegt both aim at maintaining
social order. There is a category of wrongs towavtgh law and morality react
with common hatred. They are offences like murdse, arson, robbery, theft, etc.
Law and morals powerfully support and greatly istg§neach other in this matter.
Everything that is regarded as enhancing the nuurét of a particular offence is

recognized as a reason for increasing the sewrttye punishment awarded to it.

Sir Stephen year stated, “the sentence of the $ate the moral sentiment of the
public in relation to any offence what a seal i$itd wax”. When a member of the
society does a wrong involving serious moral gutie moral sentiment of the
society gets offended so seriously that the whotgesy waits in all its eagerness to
see that the offender is punished severely. Thiseigd disapprobation excited
against the wrong doer may pass away with timet tBe fact that he has been
convicted and punished as a “thief” or “murderer*cheat” or “rapist” stamps a

mark upon him for life. Thus the moral sentimehthe public gets converted into

a permanent final judgment what might otherwisa bi@nsient sentiment.

Thus, according to the author the criminal law pexts upon the principle that “it is
morally right to hate criminals and it confirms andtifies that sentiment by
inflicting upon criminals punishments which exprésd However, the recent

tendency of the reformists is on the opposite |itlesy say “hate the crime not the
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criminal” basing their argument on the Gandhianigsaphy i.e. “hate the sin not
the sinner”, because a criminal is not born, hmasle. Different circumstances and
experiences after his birth in the society becossponsible for his becoming a

criminal. Thus, today the “Reformative Justiceths philosophy of the state.

Cohen, in his article “Moral Aspects of the Criminal Law49 Yale L.J.989-990
(1940) observes “ ..... what | wish to insist on is that the criminal |&san integral
part of the legal system and is subject to samsiderations which do and should
influence the whole. More specifically, the criminaw cannot be distinguished
from the rest by any difference of moral prineipSome crimes, to be sure, are
shocking; but there are many crimes that are delttet much less reprehensible than
many outrageous forms of injustice, cruelty or frawhich the law does not punish

at all, or else makes their perpetrator liable tmay damages in a civil suit....”

Review Questions:
1. Briefly discuss the scope of Criminal Law in theldi of Criminal Science.

2. What are the main objectives of criminal law?

a
-

3. Explain the purpose and functions of Criminal Lawterms of the Revise
Criminal Code of 2004.

4. Explain the relationship between morality and cniatity.

Exercise:
Examine the Criminal Code and find out the provisiahat emphasize the

objective of reformation.

Group Discussion:
What specific objectives of punishment are fulfille death penalty? Should e

still retain it as a type of punishment in our Gnal Code?
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Brain Storming!
1. There were many people standing on the bateofiver Blue Nile. Among
them there were several people who knew swimmingld&nly, a womar

fell in to the water and started to scream for h&lpne of the onlooker

)

made a move to help her. In front of all of thosegle the woman drowndd
and died. Answer the following Questions:

a. Did any one of the people standing on the lzdrthe river have duty t

A=

save the woman from drowning?
b. If at all they committed a wrong, what kinfl wrong was it? Can yoy
prosecute any of those people for the death oivtiraan?

2. Can the moral duties make legal duties?

Section 2: The Concept Of Crime:

2.1. Crime is a Deceiving Concept:

There are no easy explanations for the phenomdtextoeely called crime. Crime
is deceiving concepbecause it covers an enormous range of human ioehav
Crime may be associated in the public mind wittkymocketing, robberies, house-
breakings, and riots, but crime is also a businasspiacing bribe to win a city
contract. It is also syndicate-controlled loan &htaking over a business from a
businessman who couldn’'t meet the exorbitant reggynschedule. It is quiet a
student suddenly a rifle to the top of a universayer and begins shooting at those
below. Crime is often mistakenly thought of as #e of the few. It is not. It is
everywhere in the society. It is in the bed roomaofarried couple where wife
battering and marital rape happen, among the fam@ynbers where child abuse
and incest happen on the road where eve teasingreating happen, at work place
where a variety of criminal behaviour is found indihg abuse of power, corruption

and sexual harassment. Therefore, trying to fisthgle comprehensive answer to
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“the crime problem” is, like trying to lump togethmeasles and schizophrenia, or

lung cancer and a broken leg.

The concept of crime has always been dependenublicpinion. In fact “law”
itself reflects public opinion of the time. Obvily, every society formulates
certain rules to regulate the behavior of its membthe violation of which is
forbidden. However, the problem arises as to vewa$ should be forbidden, or
what acts should be selected for punishment bystugety or the state, in other
words what acts should be declared as crime. Alatgto Terence Morris, “Crime
is what society says is crime by establishing #maact is a violation of the criminal
law. Without law there can be no crime at allhaltgh there may be moral
indignation which results in law being enacted.hefefore, in order to know the
nature and the content of crime we must first bkiabw what ‘Law’ is, because the
two questions “Crime” and “Law” are so closely teld with each other that it is
very difficult to understand one without knowingetbther. “Law”, is the aggregate
of rules set by men politically superior, or sovgne to men as politically subject.
Law is a command enjoining a course of conducttoliserved by all the members
of the society and is backed by a sanction. Timencand may be of a sovereign or
the command of a political superior to politicafenors, or the command of a
legally constituted body or the legislation dulyaeted by a legally constituted
legislature and addressed to the members of tHetgao general. That being the
definition of law, disobedience or violation of lamay be termed as crime. But all
violations of law are not crimes for an act donebieach of law of contract,
personal law or a civil law, are only civil wronlgsading to civil proceedings. Only
such violations, which endanger the safety of iittligl, his liberty and property,
are crimes. To common man crimes are those actshwpeople in society
“consider worthy of serious condemnation”. Therefarime is an act which both
forbidden by law and the moral sentiments of theety.

According to Wechsler, “the purpose of penal lawtds express the social

condemnation of forbidden conduct, buttressed mgtsans calculated to prevent
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it".  To understand this explanation of Penal ldwee questions have to be
answered:
1. What kind of conduct is ‘forbidden’?
2. What kind of ‘formal social condemnation’ is corsidd appropriate to
prevent such conduct?
3. What kinds of ‘sanctions' are considered as bekiuleged to prevent

officially out lawed conduct?

=  Forbidden Conduct:

The concept of forbidden conduct is not a statie; anchanges with the change of
social norms. The very definition and concept aferis not only according to the
values of a particular group and society, its igdedhith, religious attitudes,
customs, traditions and taboos but also accordinghé form of government,
political and economic structure of society and wmnher of other factors. For
instance, what is a sex crime in India and Easteumtries may be a sweet heart
virtue in West and Scandinavian countries. Whahi®ffence against property in a
capitalist culture may be a lawful way of living & socialist society. What is
permissible in a free and affluent society may Ipenicious vice in a conservative

set up.

The notion about crime also changes with time. M#han offence today may not
be an offence tomorrow and what has not been anaodf till yesterday may be
declared a crime to day. For example, polygantiythee passing of the legislation

prohibiting a man from marrying again during thésiatence of the first marriage,
marrying more than one wife was no crime. Now i igsunishable crime under the
Criminal Code. Another example is “abortion”. Eibty aborting the foetus from

the womb of the mother for reasons whatsoever veasidered as a great sin
against the humanity by all societies till receastp Now, with the advancement of
medical sciences termination of pregnancy on médjicunds has been legalized

and approved by many though not all.

Page | 16



Thus, the concept of crime is ever changing. W¥e not crime yesterday may be
a crime today and what is a crime today may notaiena crime tomorrow.
Therefore, social changes affect the criminal lawnany ways, such as:

» Through changes in structure of society, especiallyts transition from
rural self-contained and relatively sparsely pofdao a highly urbanized
and industrial pattern.

» Through changes in the predominant moral and spbi&dsophy.

» Through developments in science especially in Bjpland Medicine.

»= Impact of Social Change on the Law of Crimes:

Criminal offences dealing with protection of lifench liberty have essentially
remained unchanged throughout all ages all ovecithlkzed world. Only certain
crimes against human body like abortion and seguaies took new forms due to

changes in the attitude of the society towards sodduct.

The crimes against property have undergone a lptafbund changes mainly as a
result of transformation of a primitive agricultursociety into a commercial or
industrial society. The original crime ‘theft’ hdseen widened to include
embezzlement, fraudulent conversion that is desggghas “White Collar Crimes”.
The concept of property has widened including ndy ghysical things but also
varieties of other assets i.e. even the things hwhie not capable of being taken
away physically. These include electricity, shatdars claims, Copyrights, etc.,

which have become subjects of such crimes.

2.2. Crime is A Multidimensional Problem:

Crime is not just the responsibility of the politke courts, and the prisons. Crime
cannot be controlled without the active supportimdividual private citizens,
schools, businesses, and labour unions. This [sesause crime has its effects on

everyone-not just the criminal and his victim. Tiear of crime has affected basic
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patterns of life of people. People in society araeed of an efficient system that is
capable of checking the incidence of crime in theiety so that they can feel a
sense of safety and security which is essentiaafpeaceful living. Therefore, the
problem of crime has been the concern of more tthen law enforcement

machinery.

Clearly, then, crime has many dimensions. Tostheent of crime, it is a problem

of explanation and interpretation. To fegislator, it is a problem in definition and
articulation. To thepolice, it is a problem in detection and apprehensiom. thie
judge, it is a problem of due process and of punishmehtt, it is a problem too for
more than these. It is a problem to the person iwlemgaged in breaking the law;
it is a problem to theictim who may be deprived by it of life, possessions and
even the pursuit of happiness. And finally to eghieis a threat to tranquility and a

disturbance in the social order. (__Robert Quiney)

2.3 Definition of Crime:

The transient nature of crime makes it very diffica derive any precise definition
of the term. In spite of the attempts made by owemijurists, a satisfactory

definition of crime has not been achieved.

» Literal Meaning of Crime:

The word “Crime” was originally taken from a Latierm “Crimen” which means
“to charge”. The Greek expression “Krimos” is sggmous to a Sanskrit word
‘Krama’ which means “Social order”. Therefore, gammon parlance the word
crime is applied téhose acts that go against social order and aretiopof serious

condemnation.
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» General Meaning of Crime:

The Oxford English Dictionary defines crime as “act punishable by law as
forbidden by statute or injurious to public welfarelt is a very wide definition
including many things in the present day complegietg. Any act like selling
adulterated food, molestation of women or younddecén in buses and railways,
misleading advertisements can be said to be injario public welfare. It is too
wide a definition and fails to precisely identifiiet thing it purports to define.
Though there is no precise definition for crime, ea® still have an understanding
of the word by examining different definitions gatward by different jurists.

» Crime is a “Public Wrong"—Blackstone:

Blackstone, (1968) has defined crime“as act committed or omitted in violation
of a public law either forbidding or commanding.if’hus, according to Blackstone
crime is an act in violation of public law. But athis ‘public law’? It has several
accepted meanings. According A&ustin, (yrar) public law is identical with
“Constitutional law”. This being so, the crime wWdithen mean an act done in
violation of Constitutional law. The definition whl thus cover only political
crimes namely crimes against the state, and critkesirbitrary deprivation of life,
personal liberty and property, leaving aside a aasé of other criminal behavior.
Germans interpret public law to include both constitutibfeav and criminal law.
As we have already seen, it is fallacious to defareme with the help of
constitutional law. And it would be meaningless define crime using the
expression “criminal law”. It would rather amountdrguing in a circle. What is a
crime? - Violation of criminal law. What is crimahlaw? -The law that deals with
“Crimes”. In this sense also Blackstone’s defomtifails to define crime
satisfactorily. There is yet another accepted nmgawof public law given by
Kenny, (year) According to him, public law means all §tove law” or “municipal
law” which means “any law made by the state”. Tieeme would mean an act

done in violation of all positive law which is nwtie for many acts though done in
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breach of law are not crimes. Thus it may be g&atl whatever meaning we attach

to the expression “public law”, the definition ofaBkstone proves unsatisfactory.

Blackstone, (year) perhaps visualizing the inadeygwd his first definition of crime
tried to give a modified definition and saidi ‘trime is a violation of the public
rights and duties due to the whole community, crsd as a community in its

social aggregate capacity”.

The second definition of Blackstone proceeds imgeof “public rights and duties”
replacing the phrase “public law”. In fact evemsttefinition is not without error.
In addition to that Stephen, while editing Blacksts Commentaries committed
further error as he slightly modified the definitiand reconstructed it in the
following words:“A crime is a violation of a right, considered ieference to the

evil tendency of such violation as regards the canity at large.”

Stephen (year) committed two errors in modifyingdistone’s second definition:

1. He dropped the worditties from Blackstone’s definition narrowing down the
scope of crime to the violation of rights only, wias criminal law fastens criminal
liability even on those persons who omit to perfodoty required by law, for
example, failure to report the preparation or cossmin of an crime (Art. 39 & 443
of the Criminal Code) failure to appear before tewas a withess or an accused
person (Art.448 of the Criminal Code) a parent’ssgrneglect in bringing up a
child (Art. 659 of the Criminal Code), failure torqvide the maintenance

allowances stipulated under (Art. 658 of the Criahi@ode), etc.

Similarly, are other acts, which do not violate ame’s right but are nevertheless
crimes, e.g., being in possession of arms and arntion(Art.808 of the Criminal
Code) carrying of prohibited arms (Art. 809 of theminal Code).

2. The second error committed by Stephen in edBilagkstone’s definition lies in
the expressioevil tendencyf such violation as regards the community atdary

means that crimes are breaches of those laws, wihicne the community.
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However, all the acts that are injurious to the oamity are not necessarily crimes.
Even transactions of civil nature can injure comityun For example, where the
Directors of a company fail to manage its affaireperly, the mill is closed,

workers are rendered unemployed, production of rancodity essential for the

society is stopped—will it not be an act whichngirious to the society? But can
we prosecute the Directors for any crime?  Thanan to this will probably be

“NO”.

Thus, as has been rightly pointed out by Kenny,isitpossible that, without
committing any crime at all, a man may by breachtrokt or by negligent
mismanagement of a company'’s affairs, bring abozdlamity incomparably more
wide spread and more severe than that producetebiing a cotton pocket hand-
kerchief, though that petty theft is a crime.” Téfere, to define crimes as those

breaches of law which injure the community is nmnpletely true.

» CRIME is A “Moral wrong” — Stephen:

According to Stephen (year) crime is “an act fodad by law and which is at the
same time revolting to the moral sentiments of gbeiety”. Defining crime, as
something against the moral sentiments cannot bepted because there are acts
though not immoral, classified as highly criminalg., Treason i.e. ‘anything done
to displace the governing body of state.” Treasagraded as a crime in the highest
degree and considered as a heinous crime by adll Bades. This is not because
the moral sentiments of the society are being adtedut for the security and
stability of the government. Similarly, there ats, which are highly immoral but
not criminal. For example, an expert swimmer stdndthe side of a river and sees
a child drowning in the river and makes no efforsave the child and the child dies
by drowning. His act may be highly immoral buisitneither a criminal nor a civil

wrong.
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» Crime is A “Procedural Wrong” —John Austin:

Austin (year) and some writers (e.g....) define criméerms of the proceedings
adopted in such cases. Austin defined crime wiéking a distinction between
civil and criminal wrongs. He observedA “wrong which is pursued by the
sovereign or his subordinates is a crime. A wrambich is pursued at the

discretion of the injured party and his represemnad is a civil injury.

The definition does not explain a number of crinnesler the Criminal Code in
which the prosecution could be initiated only a thstance of injured party as is
done in the case of civil wrongs. For examplecase of Adultery (Art. 618
Criminal Code) no court shall take cognizance &f ¢thme except on a complaint
made by the injured spouse (Art 13 Cr. P. C). Tlavgn Austin’s definition of

crime in terms of procedural wrong also is not withdefect.

» Crime is a “Creation of Government Policy”:

‘Russell’ has rightly observed that, “to definence is a task which has so far not
been satisfactorily accomplished by any writer. f&at, criminal offences are
basically the creation of a criminal policy adoptedm time to time by those
sections of the community who are powerful or astemough to safeguard their
own security and comfort by causing sovereign powethe state to repress
conduct which they feel may endanger their positidie find ample evidences
supporting the observation made by some of theseKanny's “Outlines of
Criminal Law” (1966, 19th ed., by J.W. Cecil Turn€@ambridge University Press,

UK) brings out the following examples in this redar

In the first place, as the history of the early Ronlaw reveals, an offensive
conduct may become recognized as a crime as & oéghle combined effect of a
number of different social forces. For instanae,a primitive monarchy or

Oligarchy when all nominal state power rested mMtlnds of a personal sovereign
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or a small group of men, anything done in the reatfran attempt to displace the
governing body was classed ‘@season’ and such behavior is criminal in the
highest degree. Such an attempt would be représsetl means available to the
ruling element. The person who commits treasocalked a traitor; and any one

who slew him was held guiltless.

Another example is that ¢fie English Law of OutlawryThe ancient city-states of
Europe depended largely on the strength and catistnuof their “City Walls”.
For this reason erecting private buildings nearQGitg Walls was prohibited since
these might hinder the movements of defending soejthin the city walls and
offer cover to approaching enemies from outsidée maintenance of these walls
in a state of efficiency was so important that airie religious superstition was
invoked for their protection and they were clasaedres sancta&(things sacred).
It was a capital offence to harm them or even tmlzlover them to enter the city

instead of coming through the gates in the propay. w

Different social forces and impulses affected tbgetbpment of law everywhere.
Such forces varied from the legislative power o thictator to the unidentified
pressure of public opinion. An illustration of tlkéctator's power bringing a
change in the law is of Emperor Claudius for hizvgie purposes. Desirous of
marrying his brother’s daughter Aggrippina, he lgloua change in the ‘law of
incest’, permitting marriage between a niece andumele leaving the rest of the
law relating to such prohibited marriages i.e. ®=w uncles and nieces or aunts

and nephews incestuous.

Therefore, Kenny (year) opined that, so long asesi continue to be created by the
government policy, it was difficult to give a traefinition of the nature of crime.
Hence, he resorted to broadly describing a criméeasealized that it is nearly
impossible to give a scientific definition of crim&Vhile doing so, he kept in view

an all-important aspect of the matter i.e. “thetoahing power of the state with
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regard to criminal prosecution is an undeniable’faé&ccording to him “Crime”
has the following three characteristics:
1. A crime is a harm brought about by human condutickvthe sovereign
power in the state desires to prevent,
2. Among the measures of prevention there is threpinishment,
3. Legal proceedings of special kind (criminal proéegd) are employed to
decide whether the person accused did in fact c#luseharm and is
according to law to be held legally punishabledoing so.

» Crime Is A “Legal Wrong”:

Since no satisfactory definition of crime acceptabihd applicable to all situations
could be derived, penal statutes define, spedicdifferent criminal behaviors,
which they purport to check. Even the Criminal €ad FDRE, 2005, which has
codified the great bulk of the criminal law of tleuntry, does not give any
standard definition of crime. Art. 23(1) simplyasds that,

“ A crime is an act which is prohibited and magenishable by law

In this Code, an act consists of the commissionwdfat is prohibited or

omission of what is prescribed by law.”

This provision is nothing but a statement of fadtjch is made for the purposes of
the Code, and cannot be regarded as a definitiamimie. It refers to the specific
kinds of conduct prohibited under the Special Bathe Code.

2.4. ‘Crime’ Distinguished From ‘Civil Wrongs':
“Crimes” are said to be harms against the so@ety are therefore, considered as
graver wrongs. “Torts” (cases of non-contractuability) are wrongs against

individuals and are treated as lesser wrongs. ‘@res of contract” are also civil
wrongs, which result from non-performance of coctiral obligation.
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“Tort” is a private wrong and the remedy availaidereparation for the injury
suffered and not punishment. “Breach of contramttails civil liability of the
defaulter that may result in forced (specific) pemiance, cancellation of the
contract or payment of damages. But unlike criinlaw, the state will not be
involved in the dispute or litigation other thamiating the legal framework that
facilitates contractual transactions, providing eeles in case of non-performance
and adjudicating over the case if the creditorsfilesuit. Moreover, the remedies
unlike criminal law do not involve punishment bdrfprmance of obligations and

payment of damages.

There are several factors that distinguish torsnfrcrimes. However, torts also
include certain harms or damages caused by faaltate designated as offences
like assault, defamation, negligence etc. But kenlcriminal offences non-
contractual liability may arise irrespective of lta(strict liability) or due to harm
caused by others for whom a person is answeraldarigus liability) as in the case
of harm caused by one’s child, one’s employee ia daurse of his work, etc.,
Tortious liability is said to be “strict” (or irr@ective of fault) in the following

instances.

a) If it arises from acts that do not constitute faatt
b) Due to harm caused by things owned or possessedpeyson namely,

animals, buildings, machines, and vehicles and fiaatwred goods.

Further, faults that result in tortious liabilityeawider in scope of application than
offences, because in addition to offences the t#ault” for the purpose of
“tortious liability” may include violations of prate law (Art. 2035 ECC),
Professional fault (Art. 2031, ECC) and other faultat are considered to be faults
on the basis of the “standard of a reasonable maotsgduct under similar
circumstances” (Art. 2030 ECC). In short, criminiability invariably requires
moral guilt (intention or negligence) and persoaat or omission while non-

contractual liability doesn't.
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Another important difference lies in the fact thaalogy” is forbidden in criminal
cases (Art. 2 (1), The Criminal Code, 2005), butyrha permissible in Civil (i.e.
contractual and tort) cases where legal provisembody illustrative (rather than
exhaustive) lists. The distinction between the talso lies in the degree of
certainty of evidence. Criminal cases requireaety beyond reasonable doubt
while the preponderance of evidence in the balafigaobability suffices in civil

cases.

In addition to these, the following are some marpartant legal aspects which
distinguish these legal wrongs:

1. Nature of wrong:
Crime is a public wrong i.e. a harm done againstdbciety. A ‘tort’ is a
private wrong committed against an individual gafigror the public in a
given locality. A ‘breach of contract’ is committedhen any term or
condition of an agreement enforceable by law isat#al by any one of the
parties to the agreement. Therefore, this too psivaate wrong committed
against a specific individual.

2. Nature of the Right Violated:
In a crime and a tort there is a breachraht in rem’ whereas in a breach

of contract there is breach oight in personum’

3. Origin and Nature of the Duty:
In a crime the duty not to cause harm is fixedhmy dtate. In tort such Duty
is fixed generally by the operation of law where taw of non-contractual
liability remains un-codified and by the state whérhas been incorporated
in codified law (Art.2035ECC).Under criminal lawetlduty is towards the
whole world and it arises on account of the stayuemactments. In case of
torts the duty is towards the public generally.Deither arises on the basis
of statutory enactments (Art.2035ECC) or on theishasf general
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responsibility towards the society and it is indegent of any personal
obligation under a contract. Whereas, in case @dir of contract the duty
is fixed as a result of contractual relationshiptted parties and the duty is
specifically towards the contracting party. Theydstbreached as the result

of failure to perform contractual obligation.

. Consent of the Victim:

Consent of the victim to the injury caused is alifjed defence in criminal
law. (Art 70 Criminal Code). In torts, consent bétplaintiff to the alleged
injury nullifies right to remedies. A contract & ifounded upon consent.
Therefore, if there is consent to the breach of twny or condition of the

contract, the plaintiff forgoes his right to clathre remedies.

. The Element of Intention:

Intention is an essential element of crime (Artahid 58 of Criminal Code).
Intention may form one of the ingredients of tort ot an essential
precondition for the Tortious liability. In an &m for breach of contract

whether the breach was intentional, is an ir@\question.

. The Element of Negligence:

Negligence attended with criminal lack of foresiglthounts to a crime
(Art.59 Criminal Code). Mere negligence may amotm# tort (Art.2029
ECC). There is no question of negligence in anoacfor breach of the

obligation arising out of a contract.

. Relevancy of Motive:

Motive may be a factor for consideration in deegdithe quantum of
punishment in criminal liability. Motive is takemtd consideration in
deciding tortious liability. Motive is irrelevani{17 ECC) in an action for
breach of contract. A breach is a breach with watemotive it was

committed.
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8. Initiation of Legal Proceedings:
Criminal proceedings are conducted in the naméefttate. The state steps
into the shoes of the victim as the protector tdnests of its inhabitants. In
case of the other two civil wrongs, it is the imdrparty that brings the
action against the wrong-doer.

9. Remedies Available:
The criminal is punished by the state. The punisiimenay range from
fine, compensation through imprisonment of différdnds to capital
punishment. In torts the remedies available are adg@s$, compensation,
restitution and injunction. For breach of contraancellation of contract,
damages, specific performance and forced perforenahcontract are the
available remedies.

All these distinctions show a difference in thedegroceedings, which are taken
upon the commission of a wrong. But they do ndidate any essential intrinsic
difference in the nature of ‘crimes’ and ‘tortsSome times the same injury such as
negligence, defamation, amulet etc, may fall urtgteh the categories. Therefore,
Kenny (year) rightly observes that, “in a way thex@o distinction between crime
and tort in as much as a tort harms an individwalere as crime is supposed to
harm a society. But then a society is made upditviduals, harm to an individual
is ultimately harm to the society”. Writers on EBsyl legal history have often
mentioned that in early law there was no cleaririibn between criminal and
civil offences. The two have been called ‘a viscoiermixture’, and it has been
explained that the affinity between tort and crimenot the least surprising when
we remember in the history of law how late in th&dry of law there emerged any
clear conception of difference between them; thisnore, not a peculiarity of the
English system, as was pointed out by Maine (yedhere is indeed no
fundamental or inherent difference between a came a tort. Any conduct which
harms an individual to some extent harms socidhgessociety is made up of

individuals; and therefore all that is true to sdgrime that it is an offence against
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society, this does not distinguish crime from tdithe difference is one of degree
only, and the early history of the common law shdwesv words which now
suggest a real distinction began rather as symtWolsmotion than as terms of
scientific classification. Thus the word ‘felonyriginally indicated something
cruel, fierce, wicked or base. As Maitland (yeayss ‘In general it is as bad a word
a as you can give to man or thing, and it will dtaqually well for many kinds of

badness, for ferocity, cowardice, craft.’

Review Questions:
1. “Crime is any form of conduct which is forbiddéy law under pain of
punishment”. Discuss.

2. Explain the concept of crime as a breach of ipubght. Does thig
explanation satisfactorily identify all crimes?

3. “Crime is the creation of government policy”. iti@ally evaluate thg
statement giving practical examples from the exqmaés in the
development of Ethiopian Criminal Law.

4. Enumerate the specific legal aspects that diffexentcrime, tort and §

breach of contract.
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Importance of Identifying the Nature of the Matter in Question:

Case 1. The Public Prosecutor V. Woz. Atsede Hatebassie
High Court, Criminal Appeal No. 618/51 (1959G.Chigpia

Private Complainant:
Respondents:
Woz. Abeche Woldekiros Woz. Atsede Habteselassie

Charge: Trespass Art.442 of the old Ethiopian Penal Code.

Facts: Woz. Atsede Habte Selassie bought from Ato Haaleam Wodesik a plot

of land adjacent to a plot of land belonging to fhrévate complainant, Woz.

Abeche Woldekiros . Woz. Atsede Habtesellassie echtd have the boundaries of
her land fixed and one Sunday she went with thegmewho had sold her land, i.e.
Ato Hailemariam, and the local governor, to lay dothe demarcation lines.

According to the complainant, the boundaries weagked inside her land, i.e. at a
width of 18 meters and a length of 24 meters inkieleland. On this complaint the
Public Prosecutor charged the respondents witls ass under Art.442 of the old
EPC in the fourth Woreda court.

The Accused pleaded that this was a civil matter rast a criminal matter. On this

plea the Woreda court ruled that the matter shprtddeed as a criminal matter.

Appeal to the Awradja Court by the Responddfiom the order of the Woreda
Court the respondent appealed to the Awradja C@\iter several hearings the
Awradja Court held that the question between thiggawas a matter of the Civil
Court.

Appeal to the High Court by the Complainant : Frdme order of the Awradja
Court woz. Abeche Woldekiro appealed to the Highuil€ds the case had been
throughout conducted by the Public Prosecutor. Higla Court ordered the Public
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Prosecutor to give opinion on the appeal lodgedheyprivate complainant. The
Public Prosecutor opined that, “with regard te therits of the case the facts as
alleged by the prosecution do not, in our opinidisclose an offence against the
Penal Code. To have a criminal case of trespasse thnust be aimtention of
depriving a person of his property unlawfully witthe knowledge that the land
from which that person is deprived belongs to thag¢rson.If a person in the
honest belief that a piece of land belongs to liakes his cattle to graze on that
land or cuts trees growing on that land, that do@samount to criminal trespass,
such acts may amount to civil trespass for whiativd action for damages may

lie.”

Judgment: In the present case, the respondent had purcHasedfrom Ato
Hailemariam and naturally she had every interedtaee the boundaries marked.
She went on the land with him and with the localegaor to lay down the
demarcation lines. Her intention was obviously &iet possession of property
which she believed to be hers and not to deprigectimplainant of her property. In
the opinion of this court the facts set out abdeenot disclose the ingredients of a

criminal offence and the order of the Awradja coumust be confirmed.

Case 2. Ato Mekonnen Tacle Haimanot V. The Pulifimosecutor
High Court, Criminal Appeal No. 281/53 (1961G.Chigpia

Private Complainant: H.E Afenegus Takelle Wolde Hawaria Ato Bedane &é&mnb
Charge: Disturbance of possession. Art.650 EPC
Principle: The main object of Art.650 EPC is not to decidegjions of ownership

but to ensure that no person takes the law int@Wwis hands and there by cause a

breach of peace.
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Facts: The prosecution evidence shows that the land estipn had been in the
possession of the complainant Ato Bedana Senbathree years and the land had
been cultivated with tomatoes and potatoes howteeappellant tried to forcibly
oust the complainant Ato Bedane Senbata out oflahd. The appellant was

charged with Art. 650 of EPC for causing ‘disturbamf possession.’

A great deal of evidence was heard as to whoseepofhe land is; on behalf of
the prosecution it was stated that the land is ghaperty of his Excellency
Afenegus Tekelle Wolde Hawariat and on behalf ef defence it was stated that
the land was the property of Fit. Asfaw Kebede.

At this stage it is important to point out thatriaés a certain amount of confusion
in the application of Art. 650 of the Penal CodenHreds of cases come before the
courts in their criminal jurisdiction where attersptre made to prove the ownership
of land in dispute. ‘Ownership of land’ and ‘possies of land’ are two completely
different matters. A person may be the owner ofl laat not in possession thereof
as for example, a land lord who has given his lamdease to a farmer; similarly a
person may be in possession of land without beimgeo there of. Now, the main
object of Article 650 of EPC is to protect quietspession of land and under that
Article it is possible to prosecute the owner @& tAnd who interferes with the quiet
possession of a person who, like a tenant, is tdly in possession of that land by
virtue of the lease granted to him by the ownembst of the cases, therefore, the
guestion of ownership does not arise, it is sudfitifor the prosecution to prove

possession.

The main object of Art.650 the Penal Code is natdoide questions of ownership,
(this is a civil matter) but to ensure that no partakes the law into his own hands
and there by cause a breach of place.

Now, in the present case, it has been establidtetdAto Bedane Senbata had been
in possession of the land for three years and lemoh lzultivating the land; even
assuming that the land belonged to Fit. Asfaw Kebelde appellant had no right
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whatsoever to act as he did and forcibly oust ¢ Ato Bedane Senbata out of the

land without the due process of law.

Exercise:

1. ‘The Ato Mekonnen case’ states that “hundredsasfes come before courts|in
their criminal jurisdiction where attempts are madeprove the ownership
land in dispute.” Why do you think a citizen mightefer Criminal to Civil
proceedings?

Section 3. The Development Of Criminal Law Of Ethopia
3.1. Historical Background:

The history of Ethiopian Criminal law reveals tlwldwing important legislations
incorporating the Criminal law of the country befdhe enactment of the existing
Criminal Code of FDRE, 2005.

A. The Fewuse Menfessawi,

B. The Fetha Negest,

C. The Ethiopian Penal Code, 1930.

D. The Penal Code of the Empire of Etragdio57.

E. The 1974 Revolution and Criminal Law

F. Special Penal Code of 1981

A. The Fewuse Menfessawi (The Canonical Penance):

The first attempt to compile the law was made by éimperor zara Ya'equob
(r.1434- 1468). Desiring to govern his realm byvatten law rather than by
amorphous customary law and oral tradition, the emmpordered distinguished

Ethiopian Orthodox Church Scholars to compile athaitative written law. The
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compilation had 62 articles mainly on criminal reast Since this was far less than
comprehensive, it was not able to resolve manyheflégal problems that arose

during that period.

B. The Fetha Negest (The Law of the Kings):

The failure of the Fewuse Menfessawi led to thet readification by the same

Emperor Za'ra Ya’'eqob . The Fetha Negest is a wrggresting legal compilation.

As highlighted by Graven (year), Fetha Negestudet the following important
criminal law principles :
» those concerning “intention” and “negligence”,
relating to the proportion between the fault aadcsion,
the individualization of punishment,

the forgiveness and redemption of offenders, and

Y V V VY

the sharing of guilt case of fighting etc.

These solutions in case of fighting etc. are mostrent, familiar and

understandable situations for the people.

The Fetha Negest was formally incorporated into Htleiopian legal system in
1908 by Emperor Menelik 1l. It can be said thatrinst cases, the Fetha Negest has
attempted to incorporate the most suitable legahcles, which could be
conceived in the epoch of its emergence. Howeveffered from the following
drawbacks:

> It lacked the systematization and other chara¢iesisf modern codes,

> Neither the ‘specific’ is differentiated from the deneral’ nor the

‘exception’ from the ‘rule’,
» Aggravating and extenuating circumstances were cledrly provided

for,

Page | 34



> In general, the arrangement of the provisions ihaohazard that it is
hard to locate the most relevant provision ,and
» The Fetha Negest was accessible and understanaialyléo those who

continuously studied it i.e. the clergy.

The criminal provisions of the Fetha Negest werpliad in Ethiopia until they

were replaced by the Penal Code.
C. The Ethiopian Penal Code of 1930:

The Penal Code of 1930 reflects the norms and sabfethe old absolutist
monarchy of the generation of Emperor Menelik 1t &mperor Zewditu (i.e. the
era between 1889 and 1930). It was also drawn up less systematic and clear

manner and did not follow the rules of a modernifocation process.

The main attributes of the Code were as follows:
» The crimes and respective punishments were defimezkact fashion,
and
» The penalties were considerably softened and ingatdwy setting the
fines in proportion to the then economic and manyettuations of
Ethiopia.
» The Code under its Special Part protected theetlgeeat classic
categories of interests. These were:
1. The state and Community,
2. Persons, and

3. Property.
Provisions of “Petty Offences” were incorporatesvdods the end of .....? .The

sources of the Penal Code of 1930 seem to have theeRetha Negest and the
Siamese Penal Code and the Penal Code of the FmshatChina of the time. The
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drafter of the Code is believed to have been adaman. The Penal Code of 1930

was in force until it was repealed and replacethieyl957 Penal Code of Ethiopia.

D. The Ethiopian Penal Code, 1957:

Criminal laws do indeed reflect the conditions gaflg prevailing in the country
where they apply. Therefore, they necessarily chatigsubstantial changes occur
in the society, substantial modifications also Imeeonecessary in the legal and
other rules. The old codified laws used in Ethip@pproximately between 1450
and 1931, did not follow the rules of modern camifion process and thus
eventually proved unsatisfactory. When the necgssits felt for transformation of
legal system in the second half of the 20 centimy,modern codification process
was initiated.

The task of drafting a new comprehensive penal ceds entrusted tdean
Graven , a Swiss jurist who at that time had been thenDdaFaculty of Law and

President of the Court of Cassation in Geneva {Zewand.

The Sources and the Merits of the Penal Code Of 185

Obviously, the Criminal Code that appears in pregay society should be able to
provide solutions to the complexities of modere.liin view of this fact, the drafter
looked into the most modern penal codes that ensblotiiie latest thinking in the
sphere of criminal law. The primary source of thed€ was the Swiss Penal Code
of 1937 and the pre- 1957 Swiss Jurisprudence.sBeendary sources were the
French Penal Code of 1810 with respect to generahdt, the Yugoslav Penal
Code of 1951 in relation to military offences, amsbre generally the code of
Norway, Denmark, Poland the Federal Republic ofniery, the Netherlands,
Portugal, Spain, Italy, Brazil and Greece. Somevigions of ‘the Universal
Declaration of Human Rights’ and ‘the Red Cross é&@nConvention’ were also

incorporated in the 1957 Penal Code of Ethiopiee Ttorporation of the latest
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principles of law in present day jurisprudence mtmepenal code of Ethiopia one

of the modern and sophisticated criminal codesietime.

In addition to this, the drafter also included aevrange of provisions that covered
legal institutions that might arise in the futuNew concepts, not only juridical,
also sociological and criminological were developgd a homogenous penal code,
which aimed at the prevention of crimes and reftabdn of criminals. The object
of criminal law should not be retributive from tloaitset, despite the fact that

punishment will serve as deterrent of prospectitenders.

It was the rationale of the penal code and the eoiscembodied in some of its
provisions that aroused bitter controversy amorggrttembers of the codification
commission. The Fetha Negest, as well as the Reodeg of 1930, started from the
presumption that criminals have to pay, i.e. havbd penalized for the injury they
would cause to the individuals and to society egdaThe objective of punishment
was, according to these laws, in essence retribubiow the draft penal code came
up with new proposition with principal objective dhat the prevention of crime
and rehabilitation of criminals. It was this dewat from the traditional approach

that took some members of the commission by s@pris

After an arduous exchange of arguments, the dra$t accepted mainly because it
aimed at not only satisfying the then state of iedffabut guiding society as an
instrument of change. The new code was intendeaffezt national unity and to

provide for the progressive development of Ethioide some points, however,

compromises had to be made. Some were the following

» Collective Punishment According to customary law, where offences had
been committed by one or several persons, it wasdampossible to
ascertain which of the persons involved was thmioal, the court could,

where equity so required, order ‘the damage’ tonlaele good jointly by the
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group of persons who could have caused it and amdmn the persons

who caused the damage were certain to be found.

As this traditional practice seemed not be in ln#h rule of law and human
rights, the compromise formula that was reacheeraft long debate
between the foreign experts and the Ethiopian mesnbkethe codification
commission was that, ‘where an offence is commiltigd group of persons,
the persons who proved to have taken no part incdmmission of the

offence shall not be punished.’

Mutilation of Human Body As Punishment-Abolished According to the
old practice, habitual offenders were punished hytilating the human
body so as to give it the maximum deterrent efféttere was a general
consensus not to incorporate this form of punishmiéowever, flogging
was to be inflicted on such offenders provided thatvas medically

ascertained that the life of the offender would b®endangered.

‘Presumption of Innocence’- Introduced: In the past, the accused was
required to prove his innocence. In modern pergiklation, however, the
generally accepted principle is that the accusgdyerthe presumption of
innocence, according to which the burden of intoddg evidence to prove
the guilt of the accused is on the ProsecutionsTiki opposed to the
previous principle of “presumption of guilt”. In didion to this, accused has

the right to produce defense witnesses

Rules Applicable to Young Offenders:n the past, all offenders who were
thought to have the capacity to discriminate betwebat is good and what
is bad were brought before the regular courtshénrhodern penal law, on
the otherhand infants are completely exonerategh ftominal provisions.
Infancy is according to art 52 of the Penal Cotleg period extending from

birth up to nine years.’ Infants are not deemedbeoresponsible for their
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acts under the law. The measures to be taken agaids offenders should
have curative, educational or corrective measuses\ay be necessary for
their own good. Penalties and measures to be indpms®ffenders between
the ages of 9 and 15 years were those provided rbg A61-173 of the
Penal Code. Thus, young persons were not subjectiethe ordinary
penalties applicable to adults nor should they dyat kn custody with adult
offenders. For purposes of the criminal law, the af majority for young

persons is 16 years.

Probation and Suspension of Sentenceb the past all forms of sentences
were executed. Present-day penal legislation pesvitiat certain offenders
may, under defined circumstances, be granted eeleasprobation or the
sentence may be suspended for a fixed time. Euven thie execution of a
sentence of imprisonment, one may be granted atiedwf the term which
one is required to serve. In accordance with themale of modern
principles of criminal law, the Ethiopian Penal @ag@ims at not punishing
the offender, but at rehabilitating and educatimg.fAs a result, it provides

ample opportunities for probation and suspensiceatences.

The Personal Nature of Criminal Punishments And Meaures: If a

convicted person died before the execution of atesee, there was,
according to customary laws, the possibility of qaeding against his
property or the property of his next of kin. Thiaswnot retained in the Penal
Code of 1957. The principle is that, ‘crime is peral to the one who is
found to have committed it’, it is thus an innoeatimade in the present

criminal law.

The Punishment For Burning Of Crops (Arson): snce Ethiopian society
is predominantly an agricultural society, severaghges are prescribed for
offences relating to or committed on agriculturedqucts. Recognizing this

deep-seated value, burning of crops (arson) edtailere severe penalties
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than other comparable crimes provided in the nemabeode. In addition to
the above matters, drafter of the Code, Jean Graalsn pinpointed the

following areas where new and old ideas have beeonciled:

= Capital punishment and corporal punishment (flogpinvere
maintained but with all the necessary precautiangoahe instance
of application and the conditions of administration

» Pecuniary punishments particularly confiscationpobperty were
made to be applicable in limited instances of seriorimes against
the sovereign and the state

» The principle of collective responsibility for canm crimes involving
tribes or anonymous criminals were made to restcostomary
practices which had their own justification.

= The severe provisions on abduction and enslaveraet the
flexibility one sees with regard to adultery, cobime and illicit
damage to property by stray animals of others efleations of the
changing modes of life of Ethiopia. In the wordstoé drafter while
enacting the Penal Code :
“...the Ethiopian legislator has made every effort donstruct a
complete edifice, one maison mouvelle... wherecandind order

and peace security and progress, united in a singlele.”

Thus, the historical objective behind the enactnérthe Penal Code of 1957 was
to let it serve as a unifying force and as a maatyito enhance future development
of the country the Penal Code of Ethiopia was pigated on July 23, 1957 and

came into force on May 5, 1958, and was in forc vy 8" 2005.

E. The 1974 Revolution and Criminal Law:

Following the 1974 revolution, a "revolutionary"ssgm of neighborhood justice

emerged. It was difficult to distinguish betweemtnal acts and political offenses
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according to the definitions adopted in post-19&visions of the Penal Code. In
November 1974, a proclamation which introduced Mhitaw, was introduced.

The martial law set up a system of military triblsneampowered to impose the
death penalty or long prison terms for severaltpali offenses. The Proclamation
applied the law retroactively to the old regimeSic@ls. The revolutionary

government these officials responsibility for famideaths, corruption, and mal-
administration. Special three-member military tribls sat in Addis Ababa and in

each of the country's fourteen administrative negio

In July 1976, the government amended the Penal 6b#i@57 to institute the death
penalty for "anti-revolutionary activities" and ‘@womic crimes”. Investigation of
political crimes came under the overall directidntlee Revolutionary Operations
Coordinating Committee in eaetwraja. In political cases, the courts waived search
warrants required by the Criminal Procedure Codee fovernment transferred
jurisdiction from the military tribunals tkebeleand peasant association tribunals.

Political trials constituted the main businesshafse tribunals until 1978.

Generally, the 1976 revision of the Penal Code eweped association tribunals to
deal with criminal offenses. The revision limiteldetjurisdiction of association
tribunals to their urban neighborhood or rural arékected magistrates, without
formal legal training, conducted criminal trialsroPedures, precedents, and
punishments varied widely from tribunal to tribundépending on the imperatives
of the association involved. Peasant associatitrtals accepted appeals at the
Wereda (district) level. Appellate decisions weneaf But decisions disputed
between associations could be brought before peasmwociation courts at the
Awraja level. In cities, Kebele tribunals were darly organized in a three-tier
system. Change of venue was arranged if a defermantmitted an offense in

another jurisdiction.

The judicial system was designed to be flexible gidmates could decide not to

hear a case if the defendant pleaded guilty to mamarges and made a public
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apology. Nonetheless, torture was sometimes usecotopel suspects and
witnesses to testify. Penalties imposed at thel lassociation level included fines
of up to 300 birr. The tribunals could determine #mount of compensation to be
paid to victims. The tribunals could impose impnsent for up to three months

and hard labor for up to fifteen days.

Association tribunals at the Awraja or Wereda leévahdled serious criminal cases.
These tribunals were qualified to hand down highemtences. Tribunal decisions
were implemented through an association's publfetsacommittee and were
enforced by the local People's Protection Brig&ighout effective review of their

actions, tribunals were known to order indefing#ing.

The 1976 Special Penal Code, which was furtheroetdbd in 1981, created new
categories of so-called economic crimes. The tisluded hoarding, overcharging,
and interfering with the distribution of consumeormumodities. More serious
offenses involved: engaging in sabotage at the wadce or of agricultural

production, conspiring to confuse work force mersband destroying vehicles and
public property. Security sections of the Revolntéioy Operations Coordinating
Committee investigated economic crimes at the Aavtayel and enforced land
reform provisions through the peasant associatioffsese committees were
empowered to charge suspects and held them fdr defore local tribunals.

Penalties could entail confiscation of propertyloag prison term, or a death

sentence.

F. Special Penal Code of 1981:

In 1981, the Revised Special Penal Code replacedSpiecial Penal Code. This
amended Code included offenses against the govetrand the head of state, such
as crimes against the state's independence aitdrtefrintegrity, armed uprising,

and commission of "counterrevolutionary" acts. TB81 amendment also included

breach of trust by public officials and economideates, grain hoarding, illegal
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currency transactions, and corruption; and abusautifority, including "improper
or brutal" treatment of a prisoner, unlawful detemtof a prisoner, and creating or
failing to control famine. The Amended Special ReGade also abolished the
Special Military Courts. The Code created new Speécourts to try offenses under
the Amended Special Penal Code. Special Courtastedsof three civilian judges
and applied the existing Criminal and Civil ProcelCodes. Defendants had the

right to legal representation and to appeal toecBp Appeal Court.

3. 2.The Criminal Code of the Federal Democratic Raublic of Ethiopia, 2005
Proclamation No. 414/ 2004

The 1957 Penal Code of Ethiopia, was dhMay of 2005, and a new Criminal
Code was brought into enforcement. The factors neaessitated the revision of

the Penal Law of Ethiopia are as follows:

1. To Incorporate the Modern Legal Concepts:During, nearly half a century?
Since the 1957 Penal Code came into enforcemewgraderadical political,
economic and social changes have taken place iodah Among the factors
that brought the changes, recognition of modermallegpncepts by the
Constitution and the international agreements ieatifoy Ethiopia were the
major. The important phenomena that have been nézed) in the Country in
the recent past are:

* The equality between religions, nations, natioresiand peoples,
* The demaocratic rights and freedoms of citizensrasalents,
* The Human rights,

» The rights of social groups like women and Children

2. To Fill in the Lacunae: The 1957 Penal Code fails to properly address same
the criminal behavior arising out of advances chtelogy, the complexities of
modern life as well as sufferings caused by reasbrnarmful traditional

practices. Some such areas are:
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* The High Jacking of aircratft,

* Money laundering,

» Crimes related to corruption and drugs,

* Grave injuries and sufferings caused to women dnldiren by reason of
harmful traditional practices.

It is true that the Constitution guarantees resfmcthe cultures of peoples, surely

it does not intend to support those practices wihieh scientifically proved to be

harmful. It is the responsibility of the legislatur by adopting progressive

legislations, to educate and guide the public szahtinue such harmful traditional

practices.

3. To Adopt a Comprehensive Criminal Code: It is desirable to adopt a

4.

comprehensive Criminal Code by putting togethefotsr Criminal provisions
in the Negarit Gazeta in a disintegrated mannamil&ly, since the parallel
application of the regular Penal Code, 1957 andRindsed Special Penal Code
of the Provisional Military Administration Council982 (Proclamation No.
214/1982), in respect of similar matters disregagigality among citizens. The

Comprehensive Criminal Code, 2005 is intended tapiend to such practice.

Punishments for Certain Offences IncreasedOn the basis of public opinion
taken during discussions on the draft Criminal Gguaishments in respect of

crimes like rape and aggravated theft have beerased.

. Matters Concerning the Determination of Sentence &vised: Since it is

essential to facilitate the method by which the rtoucan pass similar
punishments on similar cases, some major changes baen made in the
provisions of the Code. Provisions of the Penal eCddat used to make
sentencing complicated and difficult have been atednProvisions have been
inserted which enables the courts to pass the pppte penalty for each case

by carefully examining from the lightest to the e most punishment. A
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provision (Art. 88/4) has been introduced requirihg Federal Supreme Court
to issue sentencing manual to ensure and coneatdirectness and uniformity

of sentencing.

6. Purpose of Criminal Law and Objectives of PunishmenRedefined: Another
important point in respect of the determinatiorsehtence is that, the purpose
of Criminal Law is to preserve the peace and secliy preventing the
commission of crimes and a major means of prevgntive commission of
crime is punishment. Punishment can deter wrongdfsem committing other
crimes; it can also serve as a warning to prosgeatirongdoers. Although
imprisonment and death are enforced in respectettaio crimes the main
objective is to prevent wrongdoers temporarily empanently from committing
further crimes against society. And in such cas#ls tlve exception of the death
sentence even criminals sentenced to life impriganintan be released on
parole before serving the whole term. In certaistdances, convicts can be
released on probation without enforcement of the&esee pronounced. This
helps wrongdoers to lead a peaceful life and iicaigs the major place which
the Criminal Law has allocated for their rehabiidga. The fact that
wrongdoers, instead of being made to suffer whilgiison, take vocational
training and participate in academic education,civiwould benefit them upon
their release, reaffirms the great concern eneddxy the Criminal Code about
the reform of criminals. These express provisianthe new Code are included
with intention that the Courts should, on passiegtsnce, take into account the

purpose of the Crimindlaw and the different aims of punishment.

In order to introduce all the above mentiormedisions and to adopt a
comprehensive Criminal Code, substantive activitieve been undertaken
throughout the country. Discussions have been tielthe draft Criminal Code
prepared by the Ministry of Justice and the Jusiitg Legal System Research
Institute. Legal and medical professionals, psycisis, different institutions of

higher education and professional associations havwade significant
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contributions through the opinions they have to #mactment of the law.
Representatives of the people selected from diffesectors and associations
have forwarded important views in discussion foruors the draft laws
conducted in Addis Ababa and the regions. Moreotrex, opinions of legal
scholars and the laws and exigencies of foreigmictms have been consulted to

enrich the content of the Criminal Code.

It is hoped that the new Code will ensure resparcofder, peace and security of the
state and its peoples as well as respect for ¢iesriand freedoms of its citizens and
inhabitants. The Code is also expected to acceléh& economic progress of the
State, strengthen a steady order of free marigeabove all contribute towards the

promotion of a fair judicial system in the country.

Activity:
Identify the modern concepts of Criminal Law thatrev adopted from foreigfj
legal systems and justify the incorporation of thgsinciples into the Ethiopiaj

Criminal Law.

3.3. Scheme of the Criminal Code of FDRE, 2005:

The Criminal Code of 2005 has incorporated the dfilain Criminal law
systematically, coherently and comprehensively. Toee is organized into three
main parts.

I. General Part:

Part | of the Criminal Code is entitled “Generalneiples of Criminal Liability”,

Part 1l Special Part and Part Il is Petty Codee Theneral Part has two Books,

namely:
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Book. I. Arts. 1-86 “Crimes and the Criminal”. It lays down the general
principles relating to “Criminal law and its Scofeft. 1-22), “The Crime and its
Commission” (Art. 23-47), and the “Conditions ofability to Punishment” (Art.
48-86).The General Part of the Criminal Code ismttwst technical part of the Code
and the basic tool in the interpretation of anyvmion that embodies a specific
crime. Issues such as the principle of legalitygligence, criminal responsibility,
participation, lawful acts, justifiable and excuwabacts, extenuating and

aggravating circumstances etc, are covered in Book

Book. Il (Arts. 87-237) is titled “The Criminal punishment and its
Application”. This book deals with calculation of sentencaadk of punishment,
ordinary punishments applicable to adults, spetiahsures applicable to adults,
penalties applicable to young persons and alscs redgarding determination

suspension, discontinuance and extinction of pgnalt

Il. The Special Part:

The “SPECIAL PART” of the code embodieSpgecific Crimes’ which are
organized under different titles systematicallyisTpart of the Code includes four
books. Each Book is sub — divided into Titles, ¢keg sections, paragraphs and

finally Articles. The Books of part Il of the Codee follows.

Book Il (Arts.238-374) incorporates ‘Crimes against the State or Natiamal
International InterestsBook IV (Arts.375-537) deals with ‘Crimes against Public
Interest or the CommunityBook V (Arts. 538-661) embodies ‘Crimes against
Individuals and the Family’, and ‘Crimes againspp&rty’ are found irBook VI
(Arts. 662-733) of the Code.

Part Ill of the Criminal Code incorporate3tie Code of Petty Offences”This

part of theCode also has two subdivisions, a General PariaaBfecial Part. The
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General Part embodies the rules governing liabibtpunishments and the Special

Part deals with “Petty Offences” under specificdea

The Criminal Code of FDRE, 2005, on the whole, ¢sinsof three parts, eight
books, twenty eight Titles which include 865 Aréisl arranged in seventy two
Chapters.

» Relation between General and Special Parts of theade:

The‘General Part’ of the Criminal Code sets out the general primsf liability
which are common to all serious crimes. This paglans what is meant by a
criminal intention, negligence, imprisonment, priotya and the like. Thé&Special
Part’ describes the various acts which are deemed torip@nal’ and lays down
the penalties applicable to them. It defines tleeerBal elements of each crime such
as murder, theft, robbery etc, and prescribes g@pjate punishments for each of
such crimes. However, the said penalties cannairered unless the conditions
prescribed by the General Part with respect tdliiglto punishment are fulfilled.
In other words, the Special Part does not openatigsblf but has to be considered
together with the General Part. This means, a pevdw behaves in a manner
contrary to provisions of the Special Part is natoanatically punishable. He shall
be punishable only where his conduct is found gunltaccordance with the general

principles of criminal liability laid down in the éheral Part of the Code.

Furthermore, even after the liability to punishmestestablished, mechanical
imposition of sentence is not what is expected &didge, simply by referring to the
punishment mentioned in the pertinent article of ®pecial Part. Those who
administer justice are in fact dealing with ‘crirale’ rather than ‘crimes’ with

‘human beings’ rather than with ‘cases’. They axpeeted to individualize their
decisions. To this end, they must bear in mindpgtavisions of the General Part;
since these provisions, more than those of SpPeaid| will enable them to arrive at

a decision truly reflecting the circumstances afremdividual case. For example,
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Art.665 of the Special Part prescribes 5 years isopment for an crime of Theft. It
does not mean that whoever commits theft shouldsémtenced for 5 years
imprisonment. Therefore, in order to decide whetha a particular case,
imprisonment should be ordered for 5 years or fon®nths, or less than that, the
Court must of necessity, has to make referencéddSeneral Part. Moreover, as
any action taken under the law must serve the papof law, those who
administer justice will have to satisfy themselvthat their decisions are really
capable of achieving these purposes as definddeiteneral Part. In other words
“punishments have to be tailor-madé for each and every criminal having regard
to his personal circumstances and other relevattersan order to bring him back

to the society as a law abiding citizen.

3. 4. Classification of Crimes under the Criminal @de

Generally, offences may be classified based onctiteria:
1. Classification based on the “Seriousmdéske Crimes”.

2. Classification based on the “Subject eranf the Crime.

= Classification based on the ‘seriousness of the @me’:

Crimes are generally classified into different gatges according to varying
degrees of seriousness. For example, English Lawssifles offences into treason,

felony and misdemeanors.

Treasonsare the most heinous, although the rarest spetiéslony. Anything
done in the nature of an attempt to displace theegong body is classed as
Treason. It is a breach of duty of allegiance ®ghte. This crime finds its place in
the penal codes of every country ‘as a crime ag#nesstate’:Felony’ is a serious
criminal offence punishable by at least one yegrisonment‘Misdemeanor’ is a
criminal offence which is less serious than a fglJand is usually punishable by no
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more than a year in a country jail, and /or a firestitution or some other minor
penalty. These include all offences which are etarfies and treasons.

The Criminal Code of FDRE has not adopted suchripatitite’ distinction but

simply classifies crimes into various titles the basis of contentather than on

the scale of punishment. Although an explicit distion is not made between
crimes, the range of punishment implies the grawitycrimes. “Crimes of very

grave nature” are punishable with ‘rigorous impnisent’ in Central Prisons for a
period of one to twenty five years (Art.108) “A e of not very serious nature”
may subject to special provisions that may facapde imprisonment’ for a term of
ten days to three years (Art. 106), subject to Bpecovisions that may extend the
period beyond three years. “Petty offences” ondtier hand, are punishable with
fine or arrest for a relatively shorter period efeoday to three months (Art .747),

subject to certain aggravating exceptions (Art.769).

The three variations in the deprivation of libertyamely, ‘rigorous imprisonment’,
‘simple imprisonment’ and ‘arrest’ apparently denade factoclassification into

‘very serious crimes’, ‘not very serious crimesg goetty offences’.

» Classification Based On the “Subject Matter” Of TheCrime:

A more clear cut and explicit kind of classificatiof crimes that is found in the
Criminal Code is based on the content or subjed¢temaf the crime. The object of
the criminal law is to protect the “interests” dfet state, the community and the
interests of the individual in order to ensure geand security .Therefore, crimes
against such interests are kept under varioussTiflee classification mainly makes
distinction between “crimes” in Part Il  (specigért) of the Code and ‘Petty
offences’ embodied in Part Il of the Code entitf@the Code of Petty Offences.
Further, the Special Part of the Code organizevahnieus interests to be protected

in the following order:
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* Interests of the ‘State’ Crimes against state or against National or
international interests, Arts. 237-374.

* Interests of the ‘Community’: Crimes against the Public Interests or the
Community Arts.378 — 537.

* Interests of the ‘Individual’ : Crimes against the individuals and the Family
Arts.538-733.

The individual interests of a person protectedeurthe Code include his life, his

person (body), his liberty, his honor, his morals,family, his property etc.

» The Petty Offences:

A ‘petty offence’ is an infringement of a mandatany prohibitory provision of a
law or regulation issued by a competent authonty oninor offence which is not
punishable under the Criminal Law. Such acts orssions are made punishable
under the Petty Code.

The policy underlying the classification of crimeader the Criminal Code of
FDRE, 2005, can be better understood from thewialg observation made by the
drafter of the 1957 Penal Code Prof. Jean Gravémsiregard...

“... abandoning the famous ‘tripartite divisionf the offences according to
their supposedly different natures into feloniesisdemeanors and petty
offences, the new Ethiopian law has deliberateiphremed the identity of the
nature of the offences retained in the Penal Callepf them simply called
“offences”, and the unity of all general principlegich are applicable to them.
On the other hand, it has detached from them themiformal and petty
offences, which form the subject matter of the CoflPetty Offences. Here the

natural distinction between evidently differentdeis instantly perceptible...”
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 Scheme Of The Criminal Code Of FDRE, 2005

Please refer to the chart in Annexure to Unit-I

Unit Summary:

Criminal Law is the body of law defining crimes agd the community at large,
regulating how suspects are investigated, charged, tried, and establishing
punishments for convicted criminals. The criminailvl identifies, defines and
declares the conducts that it seeks to prevent @edcribes the appropriate
punishments for them too. To prevent a crime frapgdening, or to deal effectively
with a crime once it has occurred, we have to khehat the crime is’ and ‘what
the related legal ramifications’ are. The studycofminal law aims at having an

understanding of these concepts.

The study of crime i.e. Criminal Science” is a sbsitudy that has three important
branches namely, criminology, criminal policy anmdrgnal law. Criminal Law has
two divisions substantive criminal law and proceducriminal law. The law
incorporated in the Criminal Code forms part of th&bstantive criminal law.
Procedural criminal law provides for the procedfae enforcement of the rights
and liabilities embodied in the substantive crirhitaw. Without procedural

criminal law the substantive criminal law is toyalheffective.

The objectives of Criminal law are the protectiohpersons and property, the
deterrence of criminal behavior, the punishment aifminal activity and
rehabilitation of the criminal. The provisions thle Criminal Code are aimed at

achieving these important objectives.

Criminal law, private law and morality may be digfiiished on the basis of some
of their legal aspects. For a proper appreciatioth® distinction between criminal
law, civil law and morality, it is necessary to enstand the “concept of wrongs”

and their classification. Moral wrongs are thosachhare detested by the general
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conscience of the society but all such wrongs ateworthy of legal interference
and remedies. The body of wrongs that calls foallégterference and appropriate

legal remedies are called legal wrongs.

Crime is deceiving concept because it covers amrnemgs range of human
behaviour. It is not even static. It keeps changinmty the ideology of the society
and the developments that take place in the adwaerteof knowledge. It changes
from society to society and from time to time. Thri@nsient nature of crime makes
it difficult to define crime. In spite of the seatrattempts made by various legal
scholars the undeniable fact that remains is tlzatmé is the creation of

government policy’. History has lot of evidenceghis truth.

The history of Ethiopian Criminal law reveals sixngdortant legislations
incorporating the Criminal law of the country befdhe enactment of the existing
Criminal Code of FDRE, 2005. They are, the Fewusenfelssawi, the Fetha
Negest, the Ethiopian Penal Code, 1930, the Pevde Gf the Empire of Ethiopia,
1957, the 1974 Revolution and Criminal Law, SpeBiahal Code of 1981. The
Penal Code of Ethiopia, 1957 has been repealedasthe §' May of 2005, and a
new Criminal Code has been brought into enforcem@himany different reasons
for the revision of the criminal law, the need ¢éawognize the modern legal concepts
adopted by the Constitution and the internatiogaé@ments ratified by Ethiopia is
the most important one. The other major featurethefnew Criminal Code are:
redefining the objectives of punishment, includingrmful traditional practices,
hijacking of air crafts, cyber crimes etc., in tig of punishable conducts under the

special part of the Criminal Code.

The classification of crimes under the Code maydeatified on the basis of the
punishments entailing them. The three variationghie deprivation of liberty ,
namely, ‘rigorous imprisonment’, ‘simple imprisonmieand ‘arrest’ apparently
denote ale factoclassification into ‘very serious crimes’, ‘notryeserious crimes,

and ‘petty offences’.
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Review Questions:

1. Do you think that the organization of differgarts in the Criminal Code

(&)

convenient for the proper application and integien of different
provisions of the Code? Why/Why not?

2. How do you co-relate the provisions of the Gehé&art, Special Part arjd
Petty Code of the Criminal Code?

3. How are the crimes classified under the CrilniBade? What is th¢

1Y%

significance of such classification?

4. Write a critical appraisal on the Revised Criati@ode of Ethiopia, 2004. D|

[an)

you consider the revision as a comprehensive one?

Brain Storming!
1. Do you think that ‘Petty Code’ of the Crimal Code is necessary whi

there are other Penal Legislations and Art. 12aheéf Criminal Code tq

punish crimes of petty nature?

D

Group Discussion:
Do you think that the Revised Criminal Code of iffia is close to thg
prevailing social values of Ethiopia? Do the sow@lues of a country come

the way of implementation of criminal laws of theuatry?

L4
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UNIT -1l
BASIC PRINCIPLES OF CRIMINAL LAW

Introduction:

The purpose of this unit is to give the studentbasic understanding of the
fundamental principles on which the Criminal Laweogtes. These unit also
thoroughly prepares the students to appreciatedbpe and application of criminal

laws.

A person accused of a crime is put under the pétiis life and liberty. Therefore,
it becomes necessary that certain safeguards sl@ujorovided to the accused.
These protections are almost common to all ciulikegal systems of the world
including that of ours. Most of these principles anshrined in the Constitutions
and International Conventions. The most importdrsuch principles embodied in
the Criminal law, specifically, are the following:

» The Principle of Legality

» The Principle of Equality

» The Principle of Individual Autonomy

The principle of legality requires that prosecusioand punishments for crimes
should be strictly in accordance with a pre-exgstagal provision. A person cannot
be made criminally responsible for producing a Halraonsequence if such harm
is not declared as a prohibited one by legal diaation. The principle also
requires that wrong-doers should be punished Istreithin the prescriptions of
law. The principle of legality requires that proseéens and punishments for crimes
should be strictly in accordance with a pre-exgstagal provision. A person cannot
be made criminally responsible for producing a Hatronsequence if such harm
is not declared as a prohibited one by legal diaation. The principle also
requires that wrong-doers should be punished Istretthin the prescriptions of

law. There should not be any discrimination in #pplication of Criminal Laws.
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The other important principle that is discussedeunrttiis unit is the principle of
equality which requires that all those who viol#te law should be dealt with
equally in terms of trial and punishment. Therewtiomot be any discrimination in

the application of Criminal Laws.
Objectives:
By the end of this unit, in students will be abled:
» Grasp Know the essential skills to interpret Criahibegislations
» Understand the scope and application of the prawssof the Criminal Code
to different situations in which the crimes comeuttt and to people
committing crimes while being in different capae#ti

Section 1: The Principle of Legality

1.1 A Brief History of the Principle

NuIIum crimen, nulla poena sine praevia lege poendlatin, No crime (can be

commltted) no punishment (can be imposed) wittiauting been prescribed by)

= 'a previous penal lapis a basignaximin continental Europealegal thinking.

This maxim states that there can be no crime cotadjiand no punishment meted
out, without a violation of penal law as it existadthe time. Another consequence
of this principle is that only those penalties thatl already been established for the

offence in the time when it was committed can bpdsed.

This principle first became prominent at the tinfieh® French Revolution towards
the end of the eighteenth century. A statemetth@principle was included in ‘the
French Declaration of the Rights of Man’. Thenjra&thiopia today, the principle
was viewed as one of political rights, as a pratecbf the citizen against his

government, more than as a rule of criminal potinly. Under the ancient regime,
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the pre-Revolution government of France, judgesvabosely tied to the kings or
feudal lords, and were thought to exercise an ramyitpower to define crimes and
punishments in a way which benefited the politipadver of the ruler. That is, the
king and the nobility were able to oppress thegreies and use the criminal law as
an instrument of politics through the capacity ledit judges to invent crimes and
punishments as the need arose. The judges hadlafaio repression and
arbitrariness which apparently, they were willimguse. The principle of legality
was a specific reaction against this repressivecdewntended to end its use by
requiring the government to announce in advancerdhes of conduct it would
enforce by criminal law.

The principle of legalityis that, there is no crime or punishment without a pre-
existing law that prohibits that crimeThus, the conduct must be deemed a crime
before the act is committed. The policy behind ghaciple of legality is that “fair
warning” should be provided to a criminal so thatdoes not inadvertently commit
a crime that he has no reason to believe is illéfa¢re is no deterrence value in
having unwritten crimes because people do not kwbat actions to avoid. Also, it
is not morally culpable to do an act that a perg@sonably believes is not illegal.
Lastly, it would be unconstitutional under téve post fact@lause to do so. The rule
of lenity is a corollary to the principle of legality - blfows naturally from it. The
rule of lenity requires that all ambiguities intstary language be resolved in the
defendant’s favor. The policy reasons are the sagriée rule of legality. Also, the

rule of lenity encourages the legislature to wmitere clear statutes.

“nullum crimen sine lege, nulla poena sine l€geis an important principle of
Criminal law that has been inherited from the Rorhaw. This Latin expression
means thatthere must be no crime or punishment except iroed&nce with fixed
predetermined law” The rule is known as the “principle of legalitghd has been

regarded as self-evident principle of justice esiace the French Revolution.

Page | 58



Art. 2 of the Ethiopian Penal Codeincorporate this principle. The principle,
according to this provision, has three importagtéadients:
» “nullum crimen sine lege™ No crime unless specified by law, (Art. 2/1)
» “nulla poena sine lege™ No penalties other than prescribed by law, (Art.
2/2)
» “non bis in ideni — Nobody shall be punished twice for the same(Aat,
2/5)

1.2. ‘nullum crimen sine lege’

The first ingredient of the principle of legality that “there are no offences other
than those which are expressly provided by lawCrirhinal Law’ within the
meaning of Art.2 is not only the Penal Code, buy d&w duly passed and
published, which contains penal Provisions. Thgsperson may be deemed to
have been committed an offence if his act is natiahation of ‘Criminal Law’ in

force at the time of its commission, at the platere the act is performed.

The principle “nullum crimen” conveys four differterules, namely:
» Certainty in Legislation,
» Accessibility of the law,
* Rule of strict Construction,

* Non-retroactivity of penal laws.

» Certainty in legislation:

‘nullum crimen’,is an injunction to the legislature not to draw statutes in such
broad general terms that almost anybody can beghtauthin them at the whim of
the prosecuting authority and the judge. In Engjlahe statutes offending the
maxim must be interpreted restrictively but in thated States, such statutes might
be held unconstitutional and void. Penal law stidug sufficiently definite for

those to be affected by it. People must know theiy and be precisely aware
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about the prohibition created by law. This is fldesonly when the law is certain
and definite. People can then regulate their condod behavior in order to avoid
the hazard of falling within the grips of the pepabvisions of laws. Certainty in
legislation does not only mean that crimes showdcteated by law but it also
means that a prohibition must also be draftedl@ar, certain and unambiguous

language.

» Accessibility of the Law:

The Penal law must be accessible and intelligieleabse it is addressed to people
in society who are bound to obey it on pain of ghment. Thus, almost in every
country penal law is enacted. But even such pkmalis subject to authoritative
interpretation. There is no branch of law of whitltan be claimed with such
assured conviction that it should be certain andwable as criminal law. It is
notoriously contrary to fact that everyone knows taw, but it is very important
that he should be able to ascertain it. Whateway be the form of law it must be
properly publicized then only it can be said todody promulgated. Emphasizing
the importance of publicity of the law the Indianpgeme Court itHarla Vs. State
of Rajasthan (1952 S.C.R.110) observed that, “... it would beirgiahe principle
of natural justice to permit the subjects of aestatbe penalized by laws of which
they had no knowledge and of which they could nanewith the exercise of due
diligence have acquired any knowledge. Naturdigasequires that before a law

can become operative it must be promulgated antispeid”.
» The Rule of Strict Construction:
The rule is that, ‘Penal statutes must be consdustrictly’. Since all penal laws

affect the liberty of the subject, they have to dmnstructed strictly. The rule

implies the following things:
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i) That in the trial of an accused, the court musttsaethe act or omission
charged as a crime is within the plain meaninghefwords used in the
provision making that act or omission a crime.

i) The court must not strain the words used in defirancrime on any
account; such as to provide for an omission @&sus omissyr a slip
nor can the court extend the meaning of Criminahtugs by
construction. Nothing can be regarded as being initthe meaning of
the statute which is not within the letter.

i) Full effect is to be given to every word used ia tatute. The degree of
strictness applied in the construction of a petalite depends to a great
extent on the severity of the statute.

iv) Strict construction in relation to penal statutequires that “no case
shall fall within a penal statute which does ndiség all the elements of
the crime as defined by the statute.”

V) The rule requires that where the ambiguous langod@ statute leaves
a reasonable doubt about its meaning and scopdetiefit must go in

favor of the accused.

The rule of strict construction applies to penalisies because the charge of crime
endangers the life and liberty of the person chérge

= ‘nullum Crimen’ prohibits analogical extension of Penal statutes

According to hullum crimen as embodied in Art 2/1, primarily, courts cannot
punish acts or omissions which aret prohibitedby law. For example, although
‘prostitution’ is morally repulsive, it is not exgssly stated as a crime. Hence, the
conduct cannot be made punishable on the badis e¥ii effect on the society.

To give further effect to this principle, thereas‘prohibition of analogy” inserted
by Art 2/3, which states — “The court may not ceeatimes by analogy”. This

means courts are not free to punish an act onasis bf similarity in its evil nature
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to that of a punishable act. For example, a nwhke is under a “legal duty”
(professional duty) to give medicine meticulouslgcarding to the doctor’s
prescriptions to a terminally ill patient, omits do her duty properly and thereby
brings about the death of the patient, may be mesfgonsible for the consequences
of her criminal negligence (Art. 543/2 r/w Art. ® Criminal Code). Whereas, on
an analogy, an expert swimmer who fails to savieild drowning in a river in front
of his eyes may not be made liable under any ofptto®isions of the Criminal
Code, for his conduct amounts only to an omissibn “a moral duty”. The
principle of legality requires ‘a legal provisiopeifically forbidding the conduct’

in question to attach criminal liability.

» Principle of Strict Interpretation (Art. 2/4)

The duty not to depart from what the law prescritoeshe purpose of creating new
crimes does not preclude courts from interprethmgylaw if this is found necessary
As long as the courts take due precaution notéatercrimes by analogy, they are
empowered by Art 2/4 to interpret the law in casésdoubt. However, this
provision sets out specific conditions to ensusd they do not misuse such power;
for not every legal provision is open to constroigfinor should construction take
place in disregard of certain basic rules. Thergfanterpretation may be
considered only in legitimate instances such asdlf@wving:

a) In cases of ambiguity (unclear) of the law, i.e.ewlthe law contains
provisions which are on the face of them inconaisfeontradictory),
or,

b) Where, by reason of the language used, a provisoof such an

uncertain or obscure meaning that its true sendeubtful.

Where a doubt arises as to the meaning or the sobpbe legal provision,
according taGraven, the court which interprets such provision musteheegard to
“the meaning intended by the legislature”. To thml, he proposes the following

two methods of interpretation:
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a) Grammatical or logical interpretation, in which the meaning is sought
from within the texof the law, or
b) Historical interpretation, in this method the meaning may be sought

from without the texbf the law.

In either of the cases, the court should bear mdntine general purposes of the law
as defined in Art 1 and the particular purposestted provision calling for
interpretation. To locate the sources of exterrelp las historical interpretation
suggests, it is worthwhile to refer to the artiolgitten by Prof. George
Krzeczunowicz entitled Statutory Interpretation in Ethiopia”. He enumerates
three kinds of interpretation, namedgctrinal, judicial andlegislative Doctrinal
(academic) interpretation may be persuasive, batauthoritative and binding,
Legislative interpretation, which means subsequent legislatitrat have been
made to remove ambiguities and inconsistencies,carelusive and relatively
explicit. Judicial interpretation occurs in due course of court ‘juégts’ over
cases. In a civil law country, these interpretasialso have persuasive value only.
However, it has legal authority in the case conegrand if settled, i.e., customary,
it has at least factual authority over like casefuture. But now that the new policy
is to adopt the system of precedent, these inteffozas can be authoritative too.
Although Prof. George Krzeczunowicz, in his a#jclmainly deals with
interpretation of Civil law; his points are equalglevant to Criminal Law. His
article emphasizes on the principle of prohibitioh analogy in Criminal law
wherever the law is silent, and states the ruldsettllowed in the interpretation of
suchlacunae
1. When the law is ambiguous “word meaning” shdugdinterpreted through
over all contexts (e.g. Art. 1734 ECC). The speaifieaning of the general
terms shall be taken in relation to the mattehadontext (Art. 1735).
2. The rule of positive interpretatiolays down that ‘provisions capable of two
meanings’ shall be given a meaning to render thH#ectese rather than a
meaning which would render them ineffective (Arf3Z ECC). However,

it has to be noted that the rule of positive intet@tion in relation to
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criminal law, should in no way be construed to theadvantage of the
accused in cases of ambiguitiPhilippe Graven states, in this connection
that, “(W)hen the rules of construction have faledemove the ambiguity,

obscurity or uncertainty of the law ... the doubtsinbie resolved in favor
of the accused”. In short, if a legal provisiorsesdrawn as to make it really
difficult to say what was intended and what facisme within it, the benefit

of obscurity should be given to the accused person.

3. Where a provision is neither clear nor fully kped by the context, the
judge should examine what the legislature had indmThis means that, a
statute is to be interpreted so as to put uporathguage of the legislature
honestly and faithfully, its plain and rational mesy and to promote the
object of the statute.

4. Where two or more laws of different ranks aretcadictory or inconsistent, a
higher law prevails over the lower. For example @onstitution prevails
over statutory laws, and statutes (proclamationg)essede executive
ordinances (e.g. Regulations).

5. If laws of the same rank contradict.

» Posterior law prevails over prior law,
» Special law prevails over general law,

6. Inexplicable repugnance in the same lallvreguire interpretation by overall
context, reason and legislative intent. The Criinidade, Art 2/4, says in
this regard — “In cases of doubt the court shadirpret the law according to
its spirit, in accordance with the meaning intentigdhe legislature so as to
achieve the purpose it has in view”.

» Non-retroactivity of Criminal law Arts. 6-10
The History Of The Principle Of Non-Retroactivity:

The principle that people should be free from &ttive law has its roots in another

principle: that there is no crime or punishmentegtaén accordance with law.
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According to Williams (year), this principle wasdfi formulated in Article 8 of the
French Declaration of the Rights of Man of 1789jchireappeared in the French
Constitution of 1791, and remains in the FrencheCBdnal. It became part of the
Bavarian Code in 1813, when Feuerbach formulated Ltitin maxim nullum
crimen sine lege, nulla poena sine legé headed the German Penal Code of 1871
and was guaranteed by the Weimar Constitutiors ttlear that the principle had

wide acceptance in Europe by the end of the ningtementury.

From thenullum crimenmaxim, jurists have deduced the principle of podton of
retrospective penal laws. As early as 1651, Holbete:
“No law, made after a fact done, can make it a &im For before the law, there
is no transgression of the law”.

This principle was stated in 1789 in Article 1, 8@t 9(3) of the American
Constitution which prohibited ex post facto lawsrtidle 7 of the European
Convention on Human Rights provides that no ondl ®leaheld guilty of a penal
offence made so retrospectively. Article 7 incluttesimportant proviso that it:

... shall not prejudice the trial and punishmenaiy person for any act or omission
which, at the time when it was committed, was anahiaccording to the general
principles of law recognised by civilized nations.

Article 15 of the International Covenant on CivildaPolitical Rights states, inter
alia:
“No one shall be held guilty of any criminal offenon account of any act or
omission which did not constitute a criminal offenainder national or

international law, at the time when it was comnaitte
Article 15 includes a proviso identical to that tained in Article 7 of the European

Convention on Human Rights, except that the phtesédised nations" is replaced
by "the community of nations".
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In 1985, the unsuccessful Australian Bill of Righdl included a proposed
Article 28 which provided, inter alia:
“No person shall be convicted of any criminal offeron account of any act or
omission which did not constitute a criminal offenat the time when it

occurred”.

The proposed article contained no proviso regardimgact or omission which was
"criminal according to the general principles ofvleecognised by the community

of nations".

+« Ethiopian Constitution on the Principle: Art 22/2 of the Constitution

The concept of non-retroactivity has been incorgalain the Constitution of
Ethiopia under article 22(2)Which reads:

“Not withstanding the provisions of sub Article 1 dhis Article, a law
promulgated subsequent to the commission of theeoffe shall apply if it is

advantageous to the accused or convicted person.”

The rule of hullum crimen’ is that ‘no person shall be punished except in
pursuance of a statute which fixes a penalty foriminal conduct. It means there
can be naex-post factaCriminal law or in other words, the Criminal lawsosild
not have retrospective operation. (Art 5 of Crinhi@ade. It would be unjust that:

* What was legal when done should be subsequentydnighinal,

» What was punishable by a certain sanction when dtiedrshould later on

be punished more severely,
* That procedure changes to the serious disadvaradbge accused and

should be applied retrospectively.

Art 5 of the Criminal code lays down three impottamles relating to the
applicability of law in respect of a crime committeefore the coming into force of

the new Code.
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= As per the Sub-Art. (1) , if the crime in questisnone which is declared a
crime under both the old and new Codes the crimaél bk tried in accordance
with the old Code. Because it is the old Code leaviolated and obviously he
cannot violate the new Code which was not in eristeat the time of its
commission.

= Under the Sub-Art. (2), if the said act is declaogine only under the new
Code and not under the new Code such an act pumighable, since there was
no violation of law when it was committed.

» The Sub-Art. (3), says that if the act is a criméer the old Code only and not
under the new Code , any proceedings instituteéspect of such an act shall

be discontinued , since now it ceases to be a crime

» Application of the More Favorable Law Art. 6

This rule is an exception to the second compongérhe principle of legality i.e.
‘no penalties other than those prescribed by tivé l&s per this provision, though
the criminal is tried under the old Code for themer committed earlier to coming
into force of the new code (Art. 5/1), he shalldemtenced under the new Code if
the new provisions are more favorable to him. Te@r€Cshall decide in each case

which law is more favorable to the criminal.

» Application as to Measures. Art. 7

In passing the sentence on the crimes committedruhe repealed law, the Court
shall apply the measures prescribed under this Chdis is to give effect to the
new measures which are, obviously, adopted to be= raffective to achieve the

purpose of the Criminal Law.

Article 8 provides that the periods of limitatiamrielation to the crimes committed
under the old law shall be determined accordintpéonew Code. And the rules of

enforcement of judgments in such cases are laichdowrt. 9.
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“No law, made after a fact is done can make it aner for before the law

there is no transgression of law”.

Application of ex-post facto law in the criminalefd is prohibited in French,
German, American and many other Constitutions. Aft(2) of the Universal
Declaration of Human Rights incorporate this pqhei This was also inserted in
Art. 7 of the European Convention on Human Rigtheugh with an important
rider that punishment is allowed for acts that @iminal according to the general
principles of law recognized by Civilized Natio&i{22 of the FDRE

Constitution)

1.3 'nulla poena sine praevia lege poenali’ no punishment (can be imposed)
without (having been prescribed by) a previous pElaav)

Not only the existence of the crime depends onethHeging a previous legal
provision declaring it to be a penal offer(®@llum crimen sine praevia legebut
also, for a specific penalty to be imposed in datercase, it is also necessary that
the penal legislation in force at the time when¢hene was committed ranked the
penalty to be imposed as one of the possible sargcto that crimenulla poena
sine praevia lege Thus, the second ingredient of the principldegfality is that a
person who has committed a crime may not be sidgeéota punishment other than
that which is provided for by law in respect of trame committed. A court may
make with regard to a convicted person only sudemas he knew or should have
known would be made. Therefore, with due respeegggravating circumstances, a
court cannot at its discretion impose a sentengerizkthe range of punishment
stated in the law.
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1.4. ‘Non bis in idem’(Nobody shall be punished twice for the same acprt
2/5):

By virtue of Art.2, sub-Article 5, a person canbet “tried or punished twice for the
same act”. According to Art 2 of the Criminal Codg 2005, this is the third
component of the principle of legality. This priple forbidsdouble jeopardy, as
enshrined in Art 23 of our Constitution. The dowtrof double jeopardy means
that no person can be tried or punished more than onceoff the same crime
This is an important principle of the administratiof criminal justice. The rule is
contained in the common law maxinautrefois acquit and autrefois convitt
which means “the previous acquittal or previousvicion may be pleaded by the
accused as a bar to the subsequent trial”. Thdes ar pleas are based on the
principle that “a man may not be put twice in jeajyafor the same crime”. The
basic rule here is that ‘a person who has beed trlgy a court of competent
jurisdiction for a crime and convicted or acquit@dsuch crime shall, while such
conviction or acquittal remains in force, not keble to be tried again for the same

crime’.

In other words, where a criminal charge has begudadted upon by a court
having jurisdiction to hear and determine it, thdjudication, whether it takes the
form of an acquittal or convictions final as to the matter so adjudicated upon

and may be pleaded in bar to any subsequent prosedor the same crime.

Double jeopardy allows for protection against threain legal abuses. The first,
double jeopardy protects against is a second putieecfor the same crime after
acquittal. Double jeopardy also protects againsé@nd prosecution for the same

crime after conviction and also for multiple pumsnts for the same crime.

It should, however, be noted that a single sentenag embody more than one
items of punishment (e.g. Imprisonment and paynwnfine). Where the law

prescribes that a person who commits a given cnmag be punished with five
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years rigorous imprisonment and fine and must iditemh be deprived of his
political rights, the criminal who commits the saidme may be sentenced to these
three different penalties, and he may not allegé ltle is being punished more than
once. They are the components of a single sentngenishment. It is true that
more than one penalty is inflicted for one crimet bhis does not amount to
punishing the criminal twice within the meaning Aft. 2, for nothing in this
Article precludes various punishments being conmbioecumulated in the manner
and within the limits provided for by law so asachieve the various purposes of

criminal law.

If punishments are for different crimes then thisrao double jeopardy protection.
Double jeopardy can be put into effect only in cagdere the crimes have same
elements. The legal test here is that, whetheradrcnimes in question can be

differentiated based on certain criteria.

The Double Jeopardy Clause speaks of the "sam@écand yet the Court casually
applies the Clause to crimes that are not the shateobviously different.
Premeditated homicide is not the same as attenmatentcide or ordinary homicide;
armed robbery is not the same as robbery. The peir& is that, once the accused
has been acquitted of certain set of facts, attengyt be made to charge him again
on the same facts under different nomenclature. primeiple, therefore, has to be
understood clearly that, even though the crimehendecond trial is not ‘the same
crime’, still the second trial will be barred ifig based on the same facts for any
other crime for which a different charge from theeomade against him (such

accused person) might have been made.

lllustrations:
0] A is tried upon a charge of theft (Art 665) as avseand acquitted.
He cannot afterwards, while the acquittal remainsfarce, be
charged with ‘Breach of trust (Art 675), on the sai&acts.
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(i) A is charged before the court for negligent homigiie 543) B and
convicted of it A not afterwards be tried for the on the same facts
ordinary (Art 540) homicid®.

Another important question is, precisely when "maly" attaches. "Jeopardy"
begins with framing of charges and ends with aablyjt error-free judgment.

However, the Double Jeopardy clause itself does exdtaust the scope of
constitutional principle involved in multiple prasdion and multiple punishment
cases. Rather, the clean and simple rules of théblBaleopardy Clause must be
supplemented by several broader but more flexitdenmonsense principles

protected by the Due Process Clause.

Double jeopardy is referred to as a legal techiticahstead of a legal right.
Double jeopardy allows the defendants not to addmekether the crime was
actually committed or if they are guilty or innotenAny evidence that is
uncovered and which may show that a person isygisilinadmissible if they were
already tried for the same crime.

Brain Storming!
Find out the essential elements of the rulairesy double jeopardy d$
incorporated under the Constitution of Ethiopia wsll as under the
Criminal Code. Do you find any ambiguities in thpphcation of this
principle under these laws?

Review Questions:
1. What are principles of legality? How did theyigomate? Why are thejy

insisted on?
2. What do you understands bylla poena sine legef® this principle properly

incorporated in the Criminal Code of Ethiopia i fitue sense?
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3. Is interpretation of law totally ruled out withthe meaning of principle g
legality?
4. Can a judge interpret an ambiguous provisioneiffinds it reasonable arjg
necessary?

5. What isnullum crimenZExplain the principle strict interpretation.

Exercise:
Evaluate the provisions of non-retroactivity oinginal laws under the Code ih

the light of the relevant provisions of the Congtdn.

Section 2: The Principle Of Equality

“All men are equally the children of god and Equah his sight despite their
widely differing Temporal circumstances”
---Harris, ‘The Quest f&quality’
(1960)

The principle of equality originated in the procedsthe development of Roman
law. For many years, Romans and non-Romans witl@rempire were governed
under different sets of laws. Roman citizens wgoeerned byjus civile’ (Civil
Law). The Romans developed a special set of laNsdcthe'jus gentium’(law of
the nations) to rule the peoples they conquerecheyTbased these laws on
principles of justice they believed would applyitg all people i.e. worthy of
universal application. Such principles are knoven‘matural laws’. Once the
Romans started believing in the natural law conciyaty recognized that ‘slaves’
had human rights that should be respected. Rortarss began to require that

slaves be treated fairly and decently.
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The belief in natural law also led to the idea thah-Romans within the empire
should have the same rights as citizens. Thu#\.1212 the Romans granted
Roman citizenship to most of the peoples they latjecered except slaves. The

‘jus civile’ then became the law of the entire empire.

However, the principles of natural law set dowrtha‘jus gentium remained part

of Roman law. These principles were importantuinife generations because they
led to the belief in equal rights for all citizenBut hundreds of years passed before
people fully developed the principles of equalibatt were outlined by Romans.
Once the principles have been fully developed ttmytributed to the building of

democratic governments in USA, France and manyr aientries.

2.1. Meaning Of The “Equality” Principle:

All men are born equal and must be treated equéllguses directed against
arbitrary discrimination and aiming to ensure equgthts are contained in almost
all modern constitutions. These constitutionalrgntees of equality take a great
number of forms but two of the formulations are trafgen used. They are:

» That there should be “Equality before the law” and

» That “the equal protection of the laws” should hetdenied.

2.1.1. Equality Before The Law:

A number of distinct meanings are normally givenh® provision that there should
be equality before the law. One meaning is teguality before the law only
connotes the equal subjection of all to a commastesy of law whatever it's
content. According to Lord Wright, “all persons are eqyadlubject to the law,
though the law to which some are subject may bferdifit from the law to which
others are subject”. In this sense the concemqofility principally means that
there should be no lawlessness but that all sHzeiMithin the some frame work of

laws, whatever the generality or quality of the $aw question.
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The expression “equality before the law’ has alserbexplained as a procedural
concept pertaining to the application and enforganoé laws and the operation of
the legal system. The formulation equality befohe law gives rise to the

following derivations:

» Equality means the denial of any special privilegestatus in the sphere of
the law’s enforcement by reason of charactedstuch as language,
religion, political or other opinion, race, coleex, and the like,

» That all are subject to the ordinary law of thedas administered by the
ordinary law courts.

» That all enjoy equal access to society's legalutidds and other dispute
resolving agencies.

» That all are entitled to impatrtiality in the adnsitration of justice.

» That there should be no special privileges in ditign in favor of a
particular classes or individuals barring certaawful and reasonable
exceptions.

» That there should be independent tribunals to walcmay resort.

» That state and individual before the law should dspial. (Marshall)
Officials and others are not exempt from the gdndugy of obedience to
the law resting upon others.

» That law should define any special public poweBiscretionary powers,
S0 necessary today for carrying on modern goverhmaust not be abused.

» That any excess or abuse of authority by the orgérise state and any
other wrongful acts on the part of public officessould be under the
supervision and subject to the eventual controltr@ courts or other
appropriate law enforcing agencies. The task ofesogending their
employment falls upon an impartial independent f@adess judiciary.

» That the argument of state necessity can providéefense to prosecutions

for crime or civil actions in respect of legallyengful acts.
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» That among equals the laws should be equal andldshoe equally
administered that is, “like should be treated dlike

Therefore, the privilege of ‘equality before thewlais invariably used in a
procedural sense, namely that as a rule the lawbkeofand should be enforced
against all impartially and without distinction,athno person or class is above the
law or outside it, and that independent tribunelgst for the vindication of right

and the imposition of any relevant penalties.

In the words of Jennings (year), ‘equality beftre law’ is ... “the right to sue
and be sued, to prosecute and be prosecuted,d@athe kind of action, should be
the same for all citizens of full age and underditagn, and without distinction of

race, religion, wealth, social status or politicdluence”.

2.1.2. The Equal Protection Of Laws:

“Equality consists in treating equals, equally andhequal unequally.”
--ARISTOTLE.

“Equal protection of the law” is a more positivencept implying equality of
treatment in equal circumstances. This expressiaxclusively associated with
written constitutions and embodies guarantees oéleeatment normally applied
not only to the procedural enforcement of lawsdisb to the substantive content of
their provisions. In other words, the equal pratectof the laws is invariably
treated as a substantive constitutional principleich demands that laws will only
be legitimate if they can be described as just eqalal. The concept of ‘Equal
protection of laws’ leads the following inferences:

» That all persons in similar circumstances shaltrbated alike, both in the
privileges conferred and liabilities imposed by k.
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» That equal law should be applied to all in the saibgation. That there
should be no discrimination between one personamadher. As regards
the subject matter of the legislation their positi® the same.

» That the like should be treated alike and not thdike should be treated
alike.

» That law cannot be uniform and that almost all dEgion must make
numerous distinctions and classifications betweensgns, things and
situations.

» That a modern state may adopt political and legehsures and policies in
order to promote either a just and fair societymare specifically, greater
equality in advantages, burdens and protectionsvéoious classes and
sections of its population.

Some other themes also associated with the ideguglity are, recognition of the
right to vote for all, the abolition of unacceptlforms of political privileges,

elimination of racial discrimination, achievemeiffitsexual equality and eradication
of other forms of arbitrary social discriminatiortee persistent demand for equal
opportunity calls for a fairer distribution of wéaland material resources and

securing a decent level of living and many other.

Therefore, “the expression equal protection of laeduires that all men must be
treated alike except when there are relevant diffees between them and the
person or authority must prove the relevance of Hupposed differences
responsible for the distinctions under investigatio

To conclude, the essence of the principle of etyuabntained in the above two

expressions, “Equality before the law and Equaltdation of the Laws” can be
seen in one common dominant idea that is of “EQUAISTICE”.
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Article 4 of the Criminal Code runs:

“Criminal law applies to all alike without discrirmation as regards persons,
social conditions, race, nation, nationality, sotiarigin, colour, sex, language,
religion, political or other opinion, property, bth or other status.

No difference in treatment of criminals may be maeé&cept as provided by this
Code, which are derived from immunities sanctionleg Public International law
and Constitutional law, or relate to the gravity t¢iie crime or the degree of guilt,
the age, circumstances or special personal charastes of the criminal, and the

social danger which he represents”

It is a fundamental principle of law, that the lae applied equally and impartially
to every one: rich and poor, black and white, tbevgrful and the helpless. Under
Art 25 of the constitution;All persons are equal before the law and are entiéd
without any discrimination to the equal protectionof the law”. The principle of
equality before the law, which is also found in thaiversal Declaration of Human
Rights, means that the law, whatever its naturpliepto all individuals alike and
governs the conduct of all inhabitants of a state] not only of a certain classes
among them. This principle is not relevant sotel\Criminal law but Civil law as

well.

Precisely, the principle, as applicable to crimifild, means two things:
a) that all individualsmay claim the same legal protectionf they have
been injured by a crime, and
b) that all persons who have come into conflict witle taw mustbe
treated equally and tried exclusively in accordance with the
provisions of the law they have infringed, regardless of their race,
religion, social position or other circumstancesaamilar nature which

do not affect their degree of guilt.
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2.2. Exceptions By Virtue Of Recognized Immunities

The principle of equality before the law does nabhgbit making certain
differences in the treatment of criminals. Artodthe Criminal Code specifically
mention three exceptions to the principle of edyali

* Immunities sanctioned by Public International law,

* Immunities sanctioned by Constitutional law, and

* Requirements of individualization of Criminal Justi

2.2.1. Immunities Sanctioned by Public InternationbLaw:

Art. 4 of the Criminal Code recognizes the exiseentimmunities as are enjoyed,
in pursuance of Public International law, by certeategories oforeign officials
who may commit a crime while in Ethiopia. Theséiondls are protected from
criminal prosecutions by virtue of the so-callegldmatic immunities founded on
international usages of mutual courtesy. “Persehe partake in the functions
which are to a greater or lesser extentdipfomatic character” enjoy the same
immunity as the Head of the State which they regresnd are for all juridical
purposes deemed to be still in their own countrg aat in the country in which
they carry out their official duties”. These parsare, accordingly, considered not
to be subject to the laws of the state of residemeojourn and may, therefore, not

be prosecuted and punished in that state.

In fact this is not an absolute immunity, propespeaking, as it is immunity from
prosecution in Ethiopia only. Foreign diplomatsomhiolate the laws of Ethiopia
are not punishable in Ethiopia under Ethiopian laut, they are naturally liable to
prosecution and punishment in their own country emntheir national law.

However, such prosecution may be conditional ugea fulfilment of certain

requirements. Normally, if a person enjoying dipadic immunity grossly offends
or misuses his office or does an act detrimentagh& country, the remedy is to

make a demand of his recall by the sending stateravappropriate action may be
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taken against him at the discretion of the sovareigom he represents. The effect
of diplomatic immunity is then merely to create arception to the general
principle of the territorial application of the laas the criminal is not punishable at
the place where he committed the crime under thewdich he violated (Arts
11(2) of EPC and Art. 39(1) (c) of Criminal Prooeg Code.)

Therefore, the diplomatic immunity only raises digs of jurisdiction and in no
way creates a situation contrary to the principleequality before the law. The

immunities under the principles of InternationalLextend to the following:

a. Persons Enjoying Diplomatic Immunities
Art.4 of the Criminal Code does not specify thespass who enjoy diplomatic
immunity. Generally speaking, this privilege attes to the following classes
of persons:

b. Foreign Sovereigns:
According to the well established principles of eimtational law foreign
sovereigns, ambassadors, diplomatic agents, wps-siforeign countries are
exempted from the liability before municipal (dor@scourts of the state.
It is common understanding between the nations dhatsovereign cannot be
subjected to the law of the other. One sovereigim IS0 respect amenable to
another. Sovereignty admits no superior; therefgrgyould be incompatible
with the concept of sovereignty to submit to thespiction of some other
sovereign. A sovereign if made subject to the glictson of another it would
amount to degrading of the dignity of his nation.

c. Ambassadors and Diplomats:
Ambassadors, their families, secretaries, messeragel servants also enjoy the
same immunity as the sovereign or the state whigy trepresent. Their
immunity is based on the principle that they, beiihg representatives of the
sovereign or the state which sends them, are agtinitp on the faith, to be
clothed with same independence of and superiariglitadverse jurisdictions as

the sovereign authority that they represent wowdd In Magdalena Steam
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Navigation Co. vs. Martin (1859 2 E&E 94 at p 113 land mark case, it was
held that, ‘an ambassador does not owe even a teamypallegiance to the
sovereign to whom he is accredited. He is supptsée still living in his own

country’.

For certain purposes, the premises of the foreigisions are not considered as
part of this country but as a part of the counthjol they represent. They enjoy
this immunity on mutual basis. Therefore, crimesmpotted within the

premises of the foreign mission cannot be triethieyiocal courts.

Remedies against the Harmful Conduct of the Diplomizs:

If a person enjoying diplomatic immunity grosshffesfds or misuses his office or
does an aafetrimental to the country, the remedy is to makiemand of his recall
by the sending state, where appropriate action beayaken against him at the

discretion of the sovereign whom he represents.

Such privileges and immunities are also availablehe representatives of the
United Nations Organization, as well as to the @spntatives of other International
Organizations. Th&ienna Treatyand theAix-la- Chapellebring out the following
list of persons who may be granted diplomatic imityin
a) Public ministers who, under the treaties\6énna (1815) andAix-la-
Chapelle (1818), are divided into ambassadors, legatesnuoicios;
envoys, ministers and other persons accreditededdead of the State;
ministers residentharges d’affairs;
b) the family, suite and servants of public ministasiere they are not
citizens of the state of residence;
c) Persons of a quasi-diplomatic character (consudscansular officers);
d) Representatives of the United Nations and officefsinternational
organizations when engaged on United Nations oeroihternational

business.
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In a majority of cases, it is possible to knowhnirecision whether a person is a
“diplomat” as most countries maintain a list ofsagersons.
Whenever a doubt arises as to whether a personhabhacommitted a crime in
Ethiopia does or does not enjoy diplomatic immunihe decision must be made
according to:
a) Such laws or regulations as may have been enactibe istate of which
the person concerned is a citizen or, by the iateynal organization
which he represents, or

b) According to international practice.

d. Alien Enemies:
Alien enemies for their acts of war shall be death Martial Law. If an alien
enemy commits a crime unconnected with war as tlobi¢ating, etc., they
would be triable by the local criminal courts. Tpsoof foreign nations are also
treated under the Martial Law.
e. Foreign Army:
When armies of any state are stationed on the tdnanother state with the
consent of the government of that State, theyraraune from the jurisdiction of

the local criminal courts. This is a well settleternational law practice.

2.2.2.Immunities Sanctioned By the Ethiopian Constitution

As the Constitution is the Supreme law of the Statey provision it makes for
immunities is binding upon the prosecutors anddberts as regards prosecution
and punishment. However, immunities under Cortstital law exist only in the
cases provided for by the Constitution. Therefaben a doubt arises as to
whether or not a person who has committed a crimes dor does not enjoy
immunity, the decision will be made exclusivelyaocordance with Constitutional

law.
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Articles, 54 (5) & (6) and 63, of the 1995 Condiitn, declare immunities to the
‘Members of the House of People’s Representatieesl the ‘Members of the
House of the Federation’ respectively. The Membeisthe Houses of the
Federation cannot be arrested or prosecuted witth@upermission of the House
concerned, except in the caseflafjrante delicto The effects of such immunities
are specified in Arts 39(1) (c) and 130 (2) (e}he# Criminal Procedure Code. It is
clear that the immunities granted to these memidersnot conflict with the
principle of equality before the law. Thus, everehit becomes evident that these
rules do not provide for any exception to the oadynprovisions of the Criminal
Code but only result in creating a temporary imrufriom prosecution, and in no
case they create an absolute immunity from punishmeélhe fact that special
formal conditions govern the institution or the tonance of the proceedings does
not affect the fundamental rule according to whohdiscriminations may be made

among criminals which are based on social conditmmly.

2.2.3 Requirements of Individualization of Crimind Justice:

In actual operation, Criminal justice is individizald, that is, choices are made in
each case, within limits; laws are not automatjcapiplied. Given the nature of the
crime problem, the resources available for crimetr@d, and the often conflicting
purposes of criminal justice administratialiscretion in the application of criminal

law is inevitable.

Art. 88(2) of the Criminal Code, incorporates thumdamental principle thathe

penalty shall be determined according to the degreef individual guilt’, having

regard to all the circumstances of the case anemigtto the material seriousness
of the crime. The necessity of individualizing henalty renders it inevitable that
certain differences be made in the treatment ohioals, since the degree of guilt
depends on circumstances which may be purely parsothe criminal, such as his
age, mental condition or antecedents. These difters do not contradict the rule

of equality before the law so long as they are thaseconsiderations which affect
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the liability to punishment and criminal guilt dfe person concerned. Art. 4. does
not mean that all persons who violate the samel Ipgavision are liable to a
mathematically identical punishment. For examplg@erson having committed a
theft of 10 bags of ‘theff may be sentenced to 8nths imprisonment while
another person having also committed the ‘thefthaef same amount of ‘theff’ may
be sentenced to one year imprisonment without tieciple of equality being
thereby infringed, provided that this differenceustified for reasons pertaining to
the guilt of the accused.

Grounds for differential treatment in sentencing:

The Criminal Code provides for several considerstido give effect to the
principle of individualization. They may relate to:

1) The conditions in which the crime was committed,ifstance, at night,
by violence etc.,

2) Certain differences may exist among the criminaksntselves, even
when they have acted in similar conditions. Faregle, it may not be
justified to pass the same sentence on an adwlh @&young person or
on a first criminal as on a habitual criminal, ar @ person who is fully
responsible for his acts as on a lunatic.

3) Special situations might arise in which the couotld have to deal with
persons acting under special duties, e.g. Publicases, members of
Armed Forces etc. A misappropriation of public fanchnnot be dealt
with as an ordinary breach of trust, an insultretieby a soldier against

an officer cannot be dealt with as an ordinary linsu

It is understandable that all these circumstanbesild be taken into consideration
wherever they are indicative of the greater ordestegree of guilt of the criminal.
However, in order to ensure that courts do nottialy decide whether or not
differences ought to be made which might lead &crinination contrary to the

equality principle, the law itself makes provisidar the cases where such
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differences may or must be made. This is nothinggdiing further effect to the

principle of legality.

2.2.4 Special Treatment of Women, Young Persons atide Feeble Minded:

Criminal law, in principle, does not make any distions in dealing with the
criminals. However, it would amount to injusticeafdifferent kind of treatment
were not given to criminals in certain circumstaic&he expressions ‘special
circumstances of the criminal’ and ‘age of the anai used in the second
paragraph of Article.4 make room for differentigdtment of women, children and
the mentally abnormal criminals. In case of woméme biological factors
sometimes pose a serious concern while applyindatmeuniformly. Thus, Article
119 provides for suspension of death sentence ghass@ pregnant woman while
she continues to be in that state. Further, Artlk?® (1) of the Criminal Code
provides for commutation of death sentence passea gregnant woman. If at the
time of passing of the sentence the woman is witld @and the child is born alive,
the law takes into consideration of the fact thatmother has to nurse the child and
therefore, her sentence of death may be commutetjdoous imprisonment for
life. Another important provision that takes cafenwmmen’s right to privacy and
dignity is Article 110(1), which provides for segegion of prisoners. The prisoners
of different sexes shall serve their sentencedfiardnt prisons. In case this is not
possible the male and female prisoners shall be ikedifferent sections of the

same prison and shall not be allowed to mix withghsoners of the opposite sex.

Similarly, the juvenile delinquents and the youngmals are given a special
treatment under the Criminal Code due to the flaat this group of criminals is
immature in their understanding and that theydalkeasy prey for the bad influence
of others. It has been universally accepted that/tiung criminals have to be dealt
with sensitivity so that they can be correctedheiit bad ways rather than punishing
them for their wrongful acts. To achieve this abie more effectively the

Criminal Code puts the young criminals under thoagories. Firsthe infantg.e.
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children under the age of ‘9 years’ are deemedetadi criminally responsible and
therefore, are not punishable under the Code (@2). The Code suggests that
appropriate steps to correct them may be taken Hey family, school or
guardianship authority. The children between 9 &fd/ears fall under the second
group who are referred to dse young personginder Art. 53. Children of this age
group are exposed to criminal liability but the rGimal Law deals with them with
more care and caution so as to ensure that theyoaneut to unnecessary rigor of
the punishments designed for the mature individugiese young criminals are of
immature understanding and are vulnerable to tlde@eimfluences from other adult
criminals, peer pressures, other psychological amdtional problems such as
being abandoned by the family or victims of brokamilies, or even victims of
poverty etc. Taking into consideration of the vasaircumstances in which these
tender-aged children could have become involvettiminal activity, the Criminal
has Code devised special types of treatments thest &uit the objectives of
correction, reformation and rehabilitation. Thusitidles 157-168 of the Code
prescribe admission into curative institutions, esupsed education, reprimand and
censure, school or home arrest, admission inteective institutions as modes of
treating the young criminals of 9-15 age groupse Third group of young
criminals, as per Art 56 falls between 15 and 18rgeln criminal law 15 years is
the age of full responsibility and they can bedneder the ordinary provisions of
the Code. However, preference shall be given to theatment with the special
measure designed for the young criminals unlegsappear to be incorrigible or of
dangerous disposition. Suspension of sentencepmrétion of criminals are the

other strategies that are preferred in casessifdirminals and young criminals.

Feeble minded people are the other group of criminegho deserve special
treatment. Articles 48 and 49 lay down the pritesgrelating to the negation of the
moral ingredient in the acts committed by them atetlare that they are
irresponsible and thus they cannot be exposedional liability. However, since

they proved to be dangerous by causing harmfulltseesn others they cannot be

simply released freely in to the open society. Ofiwsr irresponsibility is duly
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proved in the Court of law the Court orders sucprapriate treatment, correction
or protection as are provided by Articles 129-1Birections are given in these

provisions for the confinement and treatment afsponsible criminals.

These special groups of criminals receive diffaeriteatment obviously without
violating the principle of equality since the cinsstances in which they are given

special treatment are sufficiently justified.

Review Questions:

1. What are the important formulations of the pipte of equality?
2. Trace the origins of the equality principle.

3. Examine the special treatments given to womahildren and feeble mindefd

persons under the Code.

4. In the words of Art 4 of the Criminal Code, ‘@inal law applies to all alik
without any discrimination.” How do you, then, {iis the immunities granteﬂ
to the foreign sovereigns, ambassadors and dipk¥mat

5. What is the rationale behind the immunities tgdrio the higher dignitaries ¢f
the state under the Constitution?

6. What are the remedies available against thesiffe conduct of the diplomatg?

Exercises:
1. Critically differentiate between the phrasesu@dy before the law’ and ‘equdl

protection of the law’.
2. Find out from the provisions of the Criminal @adhat whether any others gre

given special treatment.
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Section 3. The Principle Of Individual Autonomy:

3.1. Meaning of the Principle:

To criminalize a certain kind of conduct is to deel that it should not be done, to
institute a threat of punishment in order to supplygragmatic reason for not doing
it, and to censure those who nevertheless do is Uibe of state power calls for
justification...justification by reference to demaiicgprinciples, and justification in

terms of sufficient reasons for invoking this ceeecand censuring machinery

against the individual subjects.

The purpose of this part of the unit is to identtipse interests that warrant the use
of Criminal Law which sometimes gives the impressf interfering with an
individual's freedom to a certain extent. One o findamental concepts in the
justification of criminal laws is the principle a@fdividual autonomy--that each
individual should be treated as responsible for disher own behaviourThis

principle has factual and normative elements thagtrhe explored.

3.2. The Factual Element of Autonomy:

Thefactual elemenin autonomy ighat individuals in general have the capacity and
sufficient free will to make meaningful choic&¥hether this is true cannot be
demonstrated conclusively. Over centuries fthee will argument has been

contradicted by the ‘determinist’ claim that allrhan behaviour is determined by
causes that ultimately each individual cannot @dniowever, there is a reasonable
amount of consensus on the opinion that behaveuaot so determined that blame
is generally unfair and inappropriate, and yetdoept that, in certain circumstances,
behaviour may be so strongly determined that thenabpresumption of free will

may be displaced, for instance, where the indivickiaverpowered by the threats of

another. Similar in many ways tise principle of alternative possibilitieaccording
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to which an individual may be held responsible donduct only if he or she could

have done otherwise.

In support of these approaches is the fact that ofosveryday life is conducted on
the basis of such beliefs in individual respongigiland that in the absence of proof
of determination we should not abandon those astsongpof free will that pervade
so many of our social practices. However, as Hudgear) has warned:

“the notion of free will that is assumed in ideak aulpability...is a much
stronger notion than that usually experienced b ploor and the powerless. That
individuals have choices is a basic legal assunmptibat circumstances constrain
choices is not. Legal reasoning seems unable toegpgie the existential view of
the world as an arena for acting out free choices iperspective of the privileged,
and that potential for self actualization is faofn apparent those whose lives are

constricted by material or ideological handicaps.”

This point may be conceded without denying the &mental assumption of
freewill, so long as the possibility of qualificartis is recognized. Thus, for example,
the capacities assumed by the law may not be presémse who are too young or
who are mentally disordered. These capacities eretat what are known as
‘preconditions of criminal liability’. Preconditianrefer to the ability to participate
in a trial as a communicative enterprise. The gadnassumption is thus that sane
adults may properly be held liable for their condand for matters within their
control, except in so far as they can point to sexeuse for their ...for example,

duress, mistake, or even social deprivation.

3.3 The Normative Element of Autonomy:

The second important element of the principle ofokomy is normativethat the
individuals should be respectedd treated as agents capable of choosing thes act
and omissions, and that without recognizing indiald as capable of independent

agency they could hardly be recognized as moradg®s.Some such principles lie
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at the centre of the most liberal political thecapd can be found, for example, in
Ronald Dworkin’s principlethat each individual is entitled tequal concern and
respect. The principle of autonomy assigns great importanceliberty and
individual rights in any discussion of what thetstaught to do in a given situation.
A major part the principle’s emphasis is that thdividuals should be protected
from official censure, through the criminal law,less they can be shown to have
chosen the conduct for which they are being heddbldi. Similar idea can be
witnessed in the central element in tHefensiveapproach to criminalization
advanced by Nils Jareborg and others, insistingirtifgortance of protecting the
individuals from undue state power. The thrust bé tH.L.A. Hart's famous
principle on Punishment and Responsibility is oa same lines that an individual
should not be held criminally liable unless he bael capacity and fair opportunity
to do otherwise. Clearly his argument also is gdmahon in the primary importance

of individual autonomy.

On the other hand, considering the scope of crilzet#on, this emphasis on
individual choice goes against creating offenceseieon paternalistic grounds. If
autonomy is to be respected, the State should l&adigiduals to decide for

themselves and should not take decisions ‘in thest interests’.

In liberal theory, the principle of autonomy goesaim further than this. Feinberg
(year) states in this respect thdhe most basic autonomy-right is the right to
decide how one is to live one’s life, in particulaow to make the critical life-

decisions---what courses of study to take. Whaissknd virtues to cultivate, what
career to enter, whom or whether to marry, whichirch if any to join, whether to

have children, and so on.”

The difficulty is to decide how far this is to beken. While the principle of
autonomy gives welcome strength to the protectioimdividual interests, it seems
less convincing in other respects. The questiorosghautonomy?’ must always be

asked: the criminal law is often claimed to be reduaind yet certain form of bias ---

Page | 89



such as gender bias---may be evident in the lag&uraptions and reasoning. In
some of its formulations the principle of autonopays little or no attention to the
social context of powerlessness in which many havelive. The idea that

individuals should be free to choose what to donoame sustained without wide
ranging qualifications. A developed autonomy-ba#iegbry should find a central

place for certain collective goals, seen as crgathie necessary conditions of
maximum autonomy. Thus Joseph Raz argues that:

“Three main features characterize the autonomgda®ctrine of freedom. First,

its primary concern is the promotion and protectidrpositive freedom which is

understood as the capacity for autonomy, consistirige availability if an adequate
range of options, and of the mental abilities neags for an autonomous life.
Second, the state has the duty not merely to ptalierdenial of freedom, but also
to promote it by creating the conditions of autogoithird, one may not pursue any
goal by means which infringe people’s autonomyhefpeople or the others.”

This third feature proposes a minimalist approacthé use of the criminal law.

3.4. Some Instances which can raise Dilemmas Refaito the Principle of

Autonomy:

> Euthanasia:

*= Your Body, Your Death, Your Choice?

The word euthanasia stems from the Greek wdwlghanatos” meaning “good
death” and refers to the action of a third pargyally a doctor to deliberately end
the life of an individual. The individual must gieensent for the procedure, which
is known asvoluntary euthanasia Non-voluntary euthanasiaoccurs when the
individual is unable to ask for the procedure #.g/he is unconscious or otherwise

unable to communicate and another person maketethgion on his/her behalf. In
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such cases the final decision might be based opréhgously expressed wishes of
the individual e.g. as stated in an advance heaihdirective (living will).Assisted
suiciderefers to the practice of an individual taking/hés own life on the basis of
information, guidance and/or medication providedabthird party. For example a
doctor might prescribe a lethal dose of medicafimnan individual, who then

administers the medication him/herself.

In certain circumstances, treatments may be withbelwithdrawn from a patient
because their provision would no longer be deerodittin the best interest of the
patient. For instance, if a treatment is considefatile i.e. it offers a low
probability of success or its provision would beedy burdensome on a patient
then it may be withheld. Also if a treatment idistied but becomes a burden on the

individual and no longer offers any therapeuticdférthen it may be withdrawn.

»= The Principle Of Double Effect:

While euthanizing a patient, the doctor intendsdase the death of the individual.

It is this intention that distinguishes euthandsian other medical practices, which
might also result in an individual's death. For mxde, if a patient is in severe pain,

a doctor may prescribe pain medication, the intentof which is to ease the
patient’s suffering. However, in some cases thesadgain medication required to
relieve the pain may also be sufficient to end tratent’s life. This is known as the
doctrine of double effectsince the treatment provided to ease pain has the
additional effect of ending the patient’s life.

» Does an individual have the Right to Choose How an@/hen to Die?

It is generally accepted that as expression of autonomie. one’s right to make
independent choices without any external influeneesompetent adult can refuse
medical treatment, even in situations where thiglccaesult in his/her death.

However, when it comes to actively ending a lifa uthanasia there is widespread
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debate regarding the rights of an individual to en#fikat choice. Proponents argue
that euthanasia allows terminally ill people to dih dignity and without pain and
state that society should permit people to opt dathanasia if they so wish.
Proponents also state that individuals should &e to dictate the time and place of
their own death. Finally, they argue tliatcing people to live against their wishes
violates personal freedoms and human rights and th#&s immoral to compel
people to continue to live with unbearable pain asuffering. Opponents of
euthanasia, on religious grounds, argue that $ifa gift from God and that only
God has the power to take it away. Others contbatihdividuals donnot get to
decide when and how they are born, therefore, sheyld not be allowed to decide
how and when they die. They also raise concernsalf@ving euthanasia could
lead to an abuse of power where people might bkaaited when they don't

actually wish to die.

» Euthanasia and the Issue of Limitations to Autonom:

Few decisions are as important as those relateddoof life healthcare. While an
individual might want to express his/her autonomyydeciding to end his/her life,
that decision will, in all likelihood, be influendeby the views of third parties i.e.
the individual’'s doctor, family or friends. Proparige of euthanasia argue that the
decision to end a life of pain and suffering is expression of one’s right to
personal autonomy, which should be respected bysofamily, healthcare
providers and society at large. However, opponargse that because we live in an
interdependent society, where one’s decisions wifpact on others physically,
emotionally and financially, limits should be pldcen personal autonomy in
relation to end-of-life healthcare choices. Oppadsérave raised concerns about the
implications legalizing euthanasia would have farcisty. They state that
governments have a duty to protect society as deylas opposed to individual
citizens and that allowing euthanasia could harolesp. Therefore, they argue that
governments should balance an individual’s rightli® against potential negative

consequences for the wider community. On the dtlaed, proponents argue that
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society is made up of individual citizens, whosghts should be protected and that

if euthanasia is properly regulated then the rightsociety would not be harmed.

= Euthanasia and value of Life:

It has been argued that permitting euthanasia cdutanish respect for life.
Concerns have been raised that allowing euthardasiterminally ill individuals
who request it, could result in a situation whdteéeaminally ill individuals would
feel pressurized into availing of euthanasia. Thenee fears that such individuals
might begin to view themselves as a burden on taeiily, friends and society or
as a strain on limited healthcare resources. Oper# euthanasia also contend
that permitting individuals to end their lives mi@ad to a situation where certain
groups within society e.g. the terminally ill, sesg disabled individuals or the
elderly would be euthanized as a rule. Howeverpgnents of euthanasia argue
that legalizing the practice would not devalue bferesult in pressure being put on
individuals to end their lives but would allow tleowith no hope of recovery to die
with dignity and without unnecessary suffering. Y¥hstate that it would be
imprudent not to implement legislation because tiwisuld drive euthanasia
underground where it would be unregulated. Oppanstate that suffering assists
in forming personal identity and therefore, argugiast euthanasia. However
proponents argue that there is no value in suffeaind state that individuals who

have no hope of recovery should not be obligediffesunduly.

» Legalizing Euthanasia a Challenge to the Value dfealth Care:

There are fears that allowing euthanasia would @magee the practice to become
the norm, as it might be easier and cheaper toigeahan other forms of end-of-
life healthcare. Palliative care attempts to imgrakie quality of life for patients
facing a life-threatening or life-limiting illneghrough the prevention and relief of
pain and other symptoms, including physical, psiaiioal, social and spiritual

problems. However, it has been estimated thatmnarity of cases (approximately
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5%) an individual pain cannot be eased with palgatrug treatment and concerns
have been raised regarding the profound spiritual psychological suffering
experienced by individuals faced with their immihedeath. Opponents of
euthanasia argue that more resources should benfautpalliative care, which
allows people to die with dignity and which offesgpport and comfort to family
and friends. Proponents argue, however, that iddals might prefer to die on their
own terms and at a time of their choosing and ssigiieat euthanasia should be
offered as a viable alternative for those individuaho are not satisfied with

palliative care.

» The consequential Arguments of Legalized Euthanasia could be
Frightening:

While euthanasia is often associated with termyngilipatients, there have been
suggestions that voluntary euthanasia might alsorddevant to very elderly
individuals, individuals with chronic or degenevatiillness, individuals with
mental health problems and society as a whole. &ea of healthcare where
euthanasia has been widely debated of late iseanctre of severely premature
babies. In effect, the same treatment and caresidasi apply for extremely
premature babies (those born after only 22 — 25<sveé pregnancy) as with end-
of-life care decisions for adults i.e. should treant be administered or should the
baby be allowed to die. For extremely prematuradsalthe chances of survival can
be very low, and those babies who do survive cawsimcreased incidence of
serious and long-lasting health problems. Some dvargue that, because of
potential future health risks, extremely premathabies should not be made to
suffer and argue that under such circumstancesaeasia for babies would be
acceptable. On the other hand, opponents stateettlihbinasia should never be
considered in such cases because they believalthaissible treatment should be
provided to give severely premature babies evergodpnity to survive and
potentially live a normal life.
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> Aids and the Law:

The second important instance which raises thetigmesf individual autonomy
lies with the legislations coming up all over therld relating to AIDS patients.
Those legislations, (Public Health Act, Proclain@ideases Regulations, Public
Health [Skin Penetration] Regulation, Public Heal{ffFuneral Industries]
Regulation, Human Tissue Act, Human Tissue RegulatNew South Wales), for
example, have clauses like:

= Doctors must notify government of AIDS and "AID3us" patients.

= Patients may be compulsorily removed, detainednasgitalized.

= Criminal offence to have sexual intercourse withdigclosure of virus
infection or AIDS to partner.

= Persons with AIDS or associated conditions proadifrom giving or
receiving treatment involving skin penetration etgttoo ear-piercing,
chiropody etc.

= Elaborate requirements for wrapping and transpiodead bodies as well as
compulsory protective clothing for funeral indusivgrkers.

= Compulsory certificates by blood and semen doneleting to own health
history and sexual activities and health historyl @exual activities of
donors' present and past sexual partners.

» Criminal sanctions for false or misleading statetsen

The important questions that could be raised retbat Do these legal provisions
violate the individual autonomy? Does the healthditoon of these people deprive
them of their right to privacy, dignity, and honathen they are compelled to

disclose their most private information?
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» Obligation of the personal income taxpayers to subinh so-called

proprietary declarations to tax offices:

Such proprietary declarations are, usually, toudel all of the most important
elements of the taxpayer’s property. The individuaght to legal protection of his
private life, guaranteed by the Constitution Aré, 21so comprises informational
autonomy, meaning that the individual has the rightlecide whether to disclose
personal information to others and also has thiet rig review such information
where it comes into another’'s possession. In tlesecare the provisions of

proclamations relating to tax in violation of indlual autonomy?

» Principle of Respect for Autonomy:

As commonly understood today, autonomy is the dapé&ar self-determination.
Being autonomous, however, is not the same as bespgctedhs an autonomous
agent. To respect an autonomous agent is to ackdgelthat person’s right to take
choices and take action based on that person’svalues and belief system. On his
account, respect involves not only refraining frovterfering with others’ choices,
but sometimes entails providing them with the nsags conditions and
opportunities for exercising autonomy. The prineigf respect for autonomy
implies that one should be free from coercion inidieg to act, and that others are
obligated to protect confidentiality, respect pgyaand tell the truth. In the practice
of health care, a person’s autonomy is exercisasligfh the process of obtaining
informed consent. The principle of respect for aotay, howeverdoes noimply
that one must cooperate with another’s actionsrdieroto respect that individual’s

autonomy.

Autonomy is given a central place or primary staitushe prevailing modern
liberalism of contemporary society. However, theg@ple ofrespectfor autonomy
implies that autonomy has onlypaima faciestanding, that is, it can be overridden

by competing moral considerations. For example,anf individual's choices
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endanger public health, potentially harm othersreguire a scarce resource, that

individual's autonomy may justifiably be restricted

Respect for autonomy, then, should not be constrasdan absolute and
foundational value, but a "middle principle" thatjuires every individual to respect
every other individual's self-determination to appeopriate extent within the
context of community. A health care institutionaisnoral community that can be

properly considered as an autonomous agent imitsright.

Unit Summary:

It is necessary that certain safeguards shoulddeded to the accused as he is put
under the peril of his life and liberty. The mostportant of such principles
embodied in the Criminal law, specifically, are tReinciple of Legality, the
Principle of Equality and the Principle of IndivaluAutonomy. These principles

are enshrined in the Constitutions and Internati@uamventions.

The principle of legality requires that prosecusiomnd punishments for crimes
should strictly be in accordance with a pre-exgstagal provision. A person cannot
be made criminally responsible for producing a Hatrmonsequence if such harm
is not declared as a prohibited one by legal diaation. The principle also

requires that wrong-doers should be punished lstretthin the prescriptions of

law. The principle of equality requires that albse who violate the law should be
dealt with equally in terms of trial and punishmefhere should not be any
discrimination in the application of Criminal Law$Rrinciple of individual

autonomy considers the extent to which the crimiaas encroach upon the
personal freedom of individuals in the name of e@ngulaw and order and the

justifiability of such encroachment.

The principle of legality is that, ‘there is noroe or punishment without a pre-

existing law that prohibits that crime’. Thus, tbenduct must be deemed a crime
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before the act is committed. The policy behind ghaciple of legality is that “fair
warning” should be provided to a criminal so thatdoes not inadvertently commit
a crime that he has no reason to believe is illeDa principle as incorporated in
our Criminal Code has three important ingredierasely, nullum crimen sine
lege” - No crime unless specified by law, (Art. 2/Inulla poena sine lege™ No
penalties other than prescribed by law, (Art. 2/8pn bis in idem” — Nobody
shall be punished twice for the same act, (Art).28nother rule of hullum crimen

is that ‘no person shall be punished except inyanse of a statute which fixes a
penalty for a criminal conduct. It means there lsamoex-post facteCriminal law
or in other words, the Criminal laws should notéaetrospective operation. (Art 5
of Criminal Codé.

The cardinal principle of criminal law i.e. the peiple of equality requires that, all
men are born equal and must be treated equallys primciple has its roots in the
Roman jurisprudence. Clauses directed againstranpitiscrimination and aiming
to ensure equal rights are contained in almostratlern constitutions. These
constitutional guarantees of equality take a greshber of forms but two of the
formulations are most often used namely, that teboild be “Equality before the
law” and that “the equal protection of the lawsbsld not be denied. However, the
principle of equality before the law does not phihcertain differences from being
made in the treatment of criminals. Art. 4 of t@eiminal Code specifically
mention three exceptions to the principle of edquallhey are in the form of
immunities sanctioned either by Public Internatldaa or Constitutional law, and

the requirements of individualization of Criminaisfice.

The purpose of discussing the philosophical prilecgd individual autonomy is to
identify those interests that warrant the use afh@wal Law which sometimes gives
the impression of interfering with an individuafi®edom to a certain extent. The
principle requires that each individual should teated as responsible for his or her
own behaviour. This principle has two elements,fédotual and the normative. The

factual element in autonomy is that individualsgeneral have the capacity and
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sufficient free will to make meaningful choices.eT$econd element of the principle
is normative which says that the individuals shob&l respected and treated as
agents capable of choosing their acts and omissant that without recognizing
individuals as capable of independent agency tloeydchardly be recognized as
moral persons. There are certain areas of law whlaillenge the principle of
autonomy and invoke serious debates such as esthan@DS and the law,
conducts involving sexual behaviour, obligatiortled personal income taxpayers to

submit so-called proprietary declarations to téfices$, etc.

Review Questions:
1. What do you understand by individual autonomy?
2. What are the factual and the normative elemehntke principle of individua

autonomy?

Activity:
Find out some other provisions of law that can bel 40 be violative of

individual autonomy.

Group Project:

Students of the class may be divided into groumbs each group shall read tﬂe
following article thoroughly and prepare their coemts in the light of th

following legal provisions and important concepts:

1. Arts 13, 15, 17, 24 of the Constitution of FDREB95
2. Art 542 of the Criminal Code of FDRE, 2004

3. All Relevant International Documents

Guidelines:

1. Does individual autonomy include the right teli
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2. Should right to human dignity mean living a tiepland painless life?

3. Does right to life include right to die by armgical interpretation?

Death, Dignity and Discrimination: The Case ofPretty v. United Kingdom
3 German Law Journal No. 10 (01 October 2002) - Ewpean & International
Law:

By Susan Millns

Introduction

[1] Diane Pretty died of natural causes on 11 M@§2from motor neurone disease,
a paralysing, degenerative and incurable illness. figjht to choose the time and
manner of her death assisted by her husband wascunding legal failure. A
unanimous body of judicial opinion in both the Hslgl Divisional Court and the
House of Lords, 1) followed by the European Court of Human Righ8, denied
that her rights under the European Convention om&fuRights had been infringed.
Thus, the refusal of the Director of Public Prosemns (DPP) to exempt Mrs.
Pretty's husband from prosecution were he to uaklerefforts to assist Mrs. Pretty
in taking her own life was ultimately held to bevfal. (3) At the same time, the
domestic legal prohibition on assisting suicideyrfd in Section 2.1 of the Suicide

Act of 1961 was found to be in conformity with t@envention. 4)

2] Mrs. Pretty's case raises important legal qaestat both domestic and European
levels. While this note concentrates primarily ugbe decision of the European
Court of Human Rights, the preceding discussiorth@ domestic courts is not
unimportant. This is particularly so because ofehgy into force in October 2000
of the UK's Human Rights Act of 1998, which, foetfirst time, incorporates key
aspects of the European Convention into natiomal The enactment of the Human
Rights Act makes it possible to invoke substantigats contained therein directly

before the domestic court®)(The discussion of the House of Lords in Bretty
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case, therefore, served as a rehearsal of the argsreventually heard before the
Fourth Section of the European Court and offersrgoortant example of the way in
which the new discourse on fundamental rights ie thK can provide an
opportunity for litigants to present novel argunseat the national level6) In
Pretty v.Director ofPublic Prosecutianthe House of Lords gave one of its most
thorough considerations of Convention rights toedavhich was notably more
cautious than the subsequent interpretation ofBhmpean Court regarding the
scope of the right to respect for private life ¢dissed further below). The House of
Lords' decision also sets clear jurisdictional tsnon the powers of the domestic
courts in human rights matters demonstrating thdiciary's unwillingness to
encroach upon parliament's continued sovereigrsllgie jurisdiction. The clear
message from the House of Lords is that it mustéidain and apply the law as it is
now understood to be" and if this law is wrong tlteis for parliament and not the
courts to amend it.7f As Lord Bingham, delivering the leading judgmeamtthe
House of Lords stated, that body "is not a legigtabody. Nor is it entitled to act as

a moral or ethical arbiter.8)

3] Difficult as it is to separate the legal andieghissues in Mrs. Pretty's case, her
claim in law was based upon an alleged infringenaéi@onvention Article 2 (right
to life), Article 3 (prohibition on inhuman and deding treatment), Article 8 (right
to respect for private life), Article 9 (freedom adnscience and belief) and Article
14 (prohibition on discrimination). The Europeanu@dound no violations of these
rights and held that only Mrs. Pretty's right undeticle 8 was at issue in the
dispute and that the interference here (with hengits to secure a right to assisted
suicide) was necessary to protect the rights oférsthCouched in the language of a
compelling ethical claim to die with dignity, Mrdretty's case lays bare the
difficulty of framing such a demand within the dahie confines of European
human rights discourse. This note considers thenaegts made out with regard to
each alleged Convention violation and the respafighe European Court to these

in the context of what it means to end one's lifdn\aignity.
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B. Dignity and Dying

[4] Mrs. Pretty, paralysed from the neck down, wititually no decipherable
speech and fed by a tube, knew she had only a #sksvor months left to live. Her
illness, motor neurone disease, is a progressiveordegenerative disease of motor
cells within the central nervous system. The vicsuoifers progressive muscle
weakness through the arms, legs and eventuallyetmsgscles which control
breathing. Death usually occurs as a result ofiraspy failure and pneumonia. Not
wishing to endure the distressing final stageshi$ disease, frightened at the
suffering and indignity which faced her, and unimga in her decision-making
capacity, Mrs. Pretty was of the view that she wtsto control the time and manner

of her death so as to die with dignity.

[5] Respect for human dignity is not expresslycatated in any of the substantive
rights guaranteed by the Convention. It can, howelie viewed as one of its
fundamental objective9) and would seem specifically to underpin a nunser
guaranteed rights such as the right to life, tlhiition on inhuman and degrading
treatment and the right to respect for private lifkewise, although not guaranteed
expressly in English law, it has been argued thghity (alongside autonomy,
respect, status and security) constitutes onewvaf iommon values in domestic
public and private law.10) As such, Mrs. Pretty's appeal for a dignifiedtdedoes
not lack resonance within either a European oronati legal framework. The
guestion, however, is to what extent the law isabdg in its current form, of
permitting dignity to reign in the final stages ldé. More particularly, it appears
that the elasticity of dignity discourse with itapacity to pull in many directions
means it can be invoked by all protagonists (tlierdy and infirm, their families,
the medical team, the state) to justify all outcenfpreserving life and seeking
death). Its duplicitous nature, therefore, when loioed with the claims and
counter-claims which infuse rights discourse, appegdtimately to undermine the
cause of those who try to use it to assert thghtrio die with dignity.
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C. Article 2 The Right to Life and the Right to Die

[6] Article 2.1 of the Convention guarantees thavéryone's right to life shall be
protected by law..." X1) It was argued on behalf of Mrs. Pretty that tArsicle
protects not simply the right to life but its cdesy the right to die. The Article, it
was suggested, should encompass the individugltg tb self-determination in
relation to issues of life and death, and so shoesgect a choice to live or to die
where this choice was exercised in order to avoé¥itable suffering and indignity.
The state, it was argued, had a positive obligatonprotect both rights. In
opposition, the UK government maintained that ttéBance on Article 2 was
inconsistent with existing Convention case law amith the language of the
provision. Article 2, it was argued, imposed priityaa negativeobligation and, in
the few cases where it had been found to imposetiyobligations, these
concerned steps to be takersadeguardife and not to end it.12) The wording of
Article 2 required that no one should be deprivédheir life intentionally and as

such the right to die was not the corollary bubeatthe antithesis of the right to life.

[7] So, one right or two; and a positive or negatobligation? Both the House of
Lords and the European Court were persuaded byotitse of the government's
argument. Lord Bingham in the House of Lords fouhd Secretary of State's
objections to Mrs. Pretty's claim "unanswerableglding that the right to life
guaranteed in Article 2 did not extend to the rightie — quite the reverse in that it
was framed to protect the sanctity of lif@3) The European Court agreed, outlining
the pre-eminence of Article 2 as one of the mosid&mental provisions of the
Convention. In reiterating the obligation of thatstto positively protect life, the
Court did not accept that Article 2 could be intetpd to encompass a negative
aspect without grossly misrepresenting the cordétitat Article:

Article 2 cannot, without a distortion of languad®s interpreted as conferring the

diametrically opposite right, namely a right to dier can it create a right to self-
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determination in the sense of conferring on anvialial the entitlement to choose
death rather than life(14)

[8] In sum, Mrs Pretty's claim to a dignified eradher life via the legal recognition
of an individual right to die fell well outside thednfines of Article 2 given its
fundamental concern to ensure respect for the isaoétife. Thus, in the context of
this Article, the dignity of all humanity expressiadts most universal and objective
form so as to protect life is given force over atave the individual and subjective
dignity of the person seeking assistance to tertmiaastate of personal suffering.
The Court, consistent with its previous case lawtlois Article has, therefore,
confirmed that Article 2 may only be instrumentatizto promote and not to end

life.

D. Article 3 — The Prohibition on Inhuman and Degraling Treatment

[9] Mrs. Pretty's principal contention of a Convent violation was based upon

Article 3 which states that:

No one shall be subjected to torture or to inhunmndegrading treatment or

punishment.

[10] That dignity and degradation are two sidegshaf same coin has already been
recognized by the European Court, which has usdtlé&r3 to link respect for
dignity with situations of humiliating and debasitrgatment, notably in relation to
conditions of detention in custodyld) The degrading treatment in Mrs. Pretty's
case, however, was of a rather different ordemdy#ie suffering and indignity she
faced in the final stages of her disease as heatlorg became more difficult and
ultimately impossible. While Mrs. Pretty acknowledgthat the state was not
directly responsible for this "treatment,” she nwaimed that it had, nevertheless, a

positive duty to protect her from the suffering stes set to endure, by recognizing
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the illegality of the DPP's refusal to give immuynitom prosecution to Mr. Pretty

were he to assist her in her efforts to commitideic

In countering this position, the government subexitthat Article 3 was simply not
at issue. The obligation Article 3 imposes, it veagued, was negative. This meant
that, while the state should not inflict tortureiohuman or degrading treatment or
punishment, the obligation did not extend to thpetyf situation in which Mrs.
Pretty found herself where the allegation of anichet3 violation was posed in

terms of a failure to act on the part of the sttites breaching a positive obligation.

[11] Once more both domestic and European judges mersuaded by the force of
the Government's rather than Mrs. Pretty's argunigoth Lord Bingham in the
House of Lords and subsequently the European Qeitdrated that Article 3
imposes primarily negative obligations upon thetestto refrain from inflicting
serious harm, albeit that this might be flexiblytempreted to encompass other
situations which give rise exceptionally to pogtiduties. 16) Given that it was
beyond dispute that the government had not itsdlicied any ill-treatment upon
Mrs. Pretty and that it was nowhere suggestedghatwas not receiving adequate
care from the state's medical authorities, the geso Court maintained that to find
the state responsible for inhuman and degradiregnrent would be to place a new
and extended construction on the notion of treatraeder Article 3. This it was not
prepared to do. Rather, while the Court was prepaoeacknowledge that the
Convention was a flexible, "living instrument17) it maintained that an extension
of its scope of the magnitude envisaged by Mrsittyreould go beyond its
fundamental objectives and impose a sense of imenbe in interpretation, notably
as regards Article 2. Thus, the Court reiteratedstibstantive limits of Article 3 and
excluded what would seem on its face to be the rapgiropriate Convention
guarantee to ensure respect for human dignityjrfgnthat it has no application in

this context.

E. Article 8 — The Right to Respect for Private Lie
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12] While the European Court and the House of Losdse in agreement with
respect to their interpretation of Articles 2 andf3he Convention, there was some
disagreement as regards the material scope ancampty of Article 8.1, which
provides the right to respect for private life. ddsingham with whom all the other
Law Lords concurred (with the exception of Lord lppreasoned, as the UK
government had urged, that this right was notsatdsn Mrs. Pretty's case given that
it involved respect for the way a person condu¢ted”life” rather than death. The
European Court on the other hand, like Lord Hopend that the right was engaged
by Mrs. Pretty's circumstances. In so doing it @fte a somewhat broader
interpretation of private life than the House ofrds suggesting that the national
judiciary may be over cautious in their new role @sstodians of domestic

fundamental rights protection.

3] Thus, the European Court accepted Mrs. Prefiyggestion that Article 8.1
epitomized the right to self-determination enconspasgthe right to make decisions
about one's body and including the right to choeben and how to die so that
suffering and indignity could be avoided. In comitogthis conclusion the Court
stressed the broad construction already attribttele concept of "private life" by
the Strasbourg jurisprudence to include aspectamofindividual's physical and
psychological integrity, 18) social (L9) and gender identity,20) and sexual
orientation. R1) It thus stressed that the notion of personal raartty was an
important aspect of the Article 8 guarantee. Takihg imposition of medical
treatment against the will of a competent patientaastarting point the Court
suggested that this would interfere with a persphigsical integrity in a manner
capable of engaging the rights protected undercl&rt8.1 and, although medical
treatment was not the issue in this case, the @pyliwas suffering from the effects
of a degenerative disease that would cause heedsed physical and mental
suffering as her condition deteriorated. Hence, @oairt reasoned, the way she
chose to pass the final moments of her life were gfahe act of living and she had

the right to ask that this choice be respected.

Page | 106



[14] It is, in fact, at this moment in the judgmehat the Court brings to the fore its
discussion of respect for human dignity whichsiteiterated is "the very essence of
the Convention."42) More importantly, the notion is linked not to thanctity of
human life (as per Article 2) but rather to "qualdf life," which, it is suggested,
may fall within the scope of Article 8. In a statemy of principle the European
Court stressed the link between law and the dewstop of medical technologies
arguing that the increasingly sophisticated bodgnetlical knowledge which allows
longer life expectancy should not mean that peapée"forced to linger on in old
age or in states of advanced physical or mentateggade which conflict with
strongly held ideas of self and personal identif®3) The Court's recognition of the
impact of the continual advancement of medical Kedge upon perceptions and
experiences of death and the dying process is mifisent step towards the
acknowledgment that respect for dignity comprisesoeial component regarding
quality of life issues, and is not simply limitedl & consideration of lifper se To
the same extent this interpretation gives valugntindividual's need for self-respect
rather than the more general requirement for resjpeche human person, which
surfaces in the interpretation put upon the digrdgnsiderations that underlie
Article 2.

15] From a constitutional point of view, a furtherteresting feature of the
discussion of Article 8.1 in both the European @amd more particularly in the
House of Lords is the reference (considerable m ¢hse of the latter) to the
Canadian Supreme Court's decision Rodriguez v. The Attorney General of
Canada (24) a case involving a woman with a similar diseasel #vel of
incapacity who, like the Mrs. Pretty, sought met&ssistance to end her life. The
discussion is interesting to the extent that, tchnical level, it is redundant — the
issue being easily decided on the Convention pimvssalone.

[16] For the comparative lawyer, however, the refiee represents an exciting
example of the communicability of legal knowledged aransplantation of legal

solutions from one system to another. In so ddiragriply demonstrates the paradox
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of the project to "bring rights home" to the UK, the process of enactment of the
Human Rights Act of 1998 and the determinationights claims by English (as
opposed to foreign/Strasbourg) judges had beerepies to a sceptical British
public. 25 Instead of a mere "Europeanization” of fundamlenghts arguments
before the national courts, the House of Lords Batbpean Court in fact display
their cosmopolitan credentials by going global &aking to Canada for precedent.
Of course, there are good reasons for doing sbancase of the House of Lords,
given the weight Mrs. Pretty had placed on tRedriguez decision in her
submissions and the fact that the Canadian Chaft&ights and Freedoms and
decisions of the Supreme Court of Canada show whatossible in marrying
fundamental rights discourse with the common laaditron. For the European
Court one can imagine too that the importance efitbue and the growing Western
interest in developing legal provisions on euth&masd assisted suicide called for

consideration of the issue from a world-wide rattiean purely European stand-
point. (26)

[17] Hence the decision of the Canadian SupremetGouwRodriguezprovides an

important example in determining the degree to twhidrs. Pretty's case was
capable of falling within Article 8. In fact, herelies the point of disagreement in
interpretation of the scope of Article 8 by the Hewf Lords and the European
Court. While Lord Bingham found that Article 7 d¢fet Canadian Charter (the right
to life, liberty and security of the person), whibhd been held applicable to Ms.
Rodriguez, had no direct equivalent in the Europ@anvention (with its separate
Article 5 guarantee of liberty and security of fhperson not being invoked by Mrs.
Pretty and Article 8 containing no direct referemoepersonal liberty or security),
(27) the European Court on the other hand found thatright of autonomy —

described as self-determination and private liféhe Convention context - was at
issue and therefore any interference requiredfication in order to avoid a finding

of a Convention violation.

[18] Thus, the European Court went on to examinettér the interference in Mrs.
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Pretty's private life could be legitimated undez #econd paragraph of Article 8 in
order to protect the rights of others. In assessggjustification the Court was

faithful to its previous case law demanding tha thterference be "in accordance
with the law," having a legitimate aim under Aréd.2 and being "necessary in a
democratic society" for the pursuit of that air@8)( The key issue in the Pretty
decision was the necessity of the interferencengibat the restriction on assisted
suicide was clearly imposed by law in pursuit af tgitimate aim of safeguarding
life and so protecting the rights of others. Thedpean Court noted in its usual
manner that the idea of necessity demands thatntkeference correspond to a
"pressing social need" which is proportionate  lggitimate aim pursued and that,
in assessing the degree of necessity, the Coutdviake into account the margin of
appreciation left to national authorities. In appty the formula to Mrs. Pretty's

situation, the Court was ultimately not persuadgdér suggestion that the ban on
assisted suicide was disproportionate despite laskbt nature and the lack of
consideration given to her individual situation asmentally competent adult.

Finding that Mrs. Pretty was not herself a vulnéraierson the Court again referred
to the Canadian Supreme Court's decisiorRodriguez agreeing that states are
entitled to use the criminal law to regulate atid which may in general be

detrimental to life and public health and safety.

19] Holding, therefore, that Section 2 of the SdéciAct of 1961 was designed to
protect the lives of weak and vulnerable persams,Gourt maintained that, while
the condition of the terminally ill may vary, masych persons are at risk of abuse
and that it is the vulnerability of the class whigtovides the reason for the law.
Mrs. Pretty's individual claim, as under Articlesa2d 3, ultimately had to give way
to the protection of a wider class of persons iadnef protection. In this way it is
once more the dignity of the human person in itstngeneral, life-promoting, sense
rather than the dignity of the individual understan terms of personal quality of
life and expression of identity, which command tgearespect. To the extent that
individual circumstances were relevant there wasdoto be a sufficient degree of

flexibility in the enforcement and adjudication pess in view of the fact that the
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DPP had to consent to a prosecution and that anmogwisentence was provided
which allowed for lesser penalties where approeridthus, a balance between
collective and individual interests was finally éwaunder Article 8, which required
Mrs. Pretty to face a painful and undignified deathorder to protect a class of

unidentified victims more vulnerable than herself.

F. Article 9 — The Right to Respect for Freedom ofrhought, Conscience and

Religion:

[20] Having given considerable analysis to the clicapged balancing exercise
required by the highly applicable Article 8, it wast surprising that the European
Court, like the House of Lords before it, had nfficlilty in swiftly dismissing any
notion that Article 9 applied to Mrs. Pretty's cashis Article, the first paragraph of
which guarantees the right to freedom of thoughmscience and religion, including
freedom of belief, was invoked by the applicaneasompassing the expression of
her belief in, and support for, the notion of assissuicide which, in the light of the
blanket ban on assistance, allowed for no condideraof her individual

circumstances.

[21] Finding that not all opinions or convictionseaapable of constituting beliefs in
the sense protected by Article 9.1 and that MreittfPs claims did not involve a
form of manifestation of religion or belief througtorship, teaching, practice or
observance as required by the Article, the Euroggéaumt's discussion of Article 9
is cursory. 29) Slightly more sensitive to the issue, Lord Binghen the House of
Lords acknowledged the sincerity of Mrs. Prettyedids and her freedom to hold
and express it30) That said, he went on to find that this beliefred could not form
the basis of a requirement that her husband shbaldabsolved from the
consequences of conduct, which, consistent withwiifis's belief, was nonetheless
prohibited by the criminal law. Furthermore, hewsd that, even were Mrs. Pretty

to establish an infringement of her right underdet9.1, the state would be capable
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of justifying the infringement pursuant to Articke2 for much the same reasons as

those given by the European Court in the contexsaliscussion of Article 8.

G. Article 14 — Discrimination and Dying:

[22] Having found that no Convention rights werassiue, the House of Lords, as
represented in the leading judgment of Lord Binghasas not ostensibly required
to pronounce upon the alleged infringement of Aeticdl4's prohibition on
discrimination in the enjoyment of Convention righon any ground such as sex ...
or other status.” This did not, however, stop indacso in order to give a full airing
to the claims raised by Mrs. Pretty and to the sstign by Lord Hope that Article 8
was engaged and therefore that Article 14 was aeketo the case at hand. The
European Court, likewise finding that Article 8 wiagplay was required to respond
directly to the possibility of a violation of therghibition on discrimination in

conjunction with the right to respect for privaife.l

[23] The approach taken to the discrimination issue the case deserves
consideration as much for what it does not encomjasfor that which it does.
Arguably, the issue is not explored to its fullpstential, as it rotates purely upon
the axis of the "other status" of the disabldd-a-vis the able-bodied with no
alternative basis being suggested as a componetiteofilleged discriminatory
treatment. It is possible, however, that, in a dreanse, gender too may have played
a part in Mrs. Pretty's call for assisted suicidd that to deny that call constitutes a

form of indirect sex-based discrimination.

H. Disability Discrimination
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[24] It was argued for Mrs. Pretty that she wasiiisinated againstis-a-visthose
people who are able to take their own lives withresgistance €. a distinction was
drawn on the basis of (dis)ability. The effect @r disability was such that she
could not end her life without assistance and \rass, prevented from exercising a
right enjoyed by others who were not similarly died. In applying a blanket ruling
to her circumstances, the state, in contraventibthe ruling in Thlimmenos v.
Greece (31) had without reasonable and objective justificatidailed to treat
differently persons whose situations were signifiga divergent. While the
government sought to explain its stance on theshbidwsit the vulnerable required
protection, Mrs. Pretty argued that she was neithénerable nor in need of
protection and there was, hence, no justificationthe difference of treatment in

her case.

[25] By a tragic coincidence of timing the unfavable treatment which Mrs. Pretty
endured precisely because she required assistaticber efforts to commit suicide
was drawn in stark contrast with the caséMist Bdecided by the Family Division
of the English High Court at the same moment as. Rretty battled before the
European Court3@) Like Mrs. Pretty, Ms. B was a competent adult wae a result
of a devastating illness, had become tetraplegt sought to end her life in a
dignified and painless manner. Unlike Mrs. Pretitypugh, she was kept alive by the
use of a ventilator and so wished for this lifetairsng treatment to be withdrawn
rather than for an active act of assistance tolernadr to die. Following the House
of Lords' momentous decision Bland, (33) The High Court held thatls. Bwas
entitled to have her request respected in ordeyive full legal expression to her
competence and personal autonomy, a decision whstiited shortly afterwards in
her death. 34) Mrs. Pretty, on the other hand, with no ventitato switch off,
demonstrated in her courageous fight that thedateveen act and omission in these

matters is finely (and arguably unjustifiably) draw

[26] The pull of Mrs. Pretty's argument based uplifferential treatment of the

disabled was, however, resisted by both national Baropean judges with no
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violation of Article 14 being found. Taking a broagproach to the question Lord
Bingham decided that Mrs. Pretty's contention Battion 2, Subsection 1 of the
1961 Act discriminated against the disabled by pnéing them from exercising the
right to commit suicide was unfounded. The law eordd no "right" to commit
suicide, the legislation being designed merely ¢origninalize the act rather than
confer any positive right36) He argued further that the criminal law could bet
criticized as discriminatory because it appliecliiolt did not ordinarily distinguish
between willing and unwilling victims (as the infaos case of the successful
prosecution of consenting homosexual sadomasodiastsnade clearB6) and any
attempt to exonerate those who assisted the sw€itthee non-vulnerable as opposed
to the vulnerable would be impossible to adminisaaty. (37) It is the situation of
the vulnerable victim that also engaged the imagnaof the European Court in its
discussion of the applicability of Article 14. Tlmurt found that while a difference
in treatment might exist, this was based upon afectibe and reasonable
justification in order to avoid the "risk of abusef' vulnerable persons who might

otherwise be coerced into requesting an early teation of their life. 88)

[27] To the extent that respect for dignity regsitee treatment of individuals in a
non-discriminatory and non-selective manner, engutiat everyone is deserving of
equal respect, it might again be noted that thppears to be an assault upon Mrs.
Pretty's personal dignity. Like the other Convemtiaghts discussed above,
however, Article 14 operates to protect the digwitya class of persons rather than
individual interests. Undoubtedly this appeal te tollective good runs the risk of
paternalism in its desire to respect the dignitgmunspecified group at the expense
of that of the individual obliged to endure a pasted and painful personal dying
experience.39) Yet, as pointed out by the conclusions of the $éoof Lords Select
Committee on Medical Ethics in 1994, "dying is moiy a personal or individual
affair. The death of a person affects the liveotblers, often in ways and to an
extent which cannot be foreseerdOY While this is of course true, the question still
remains as to whether it is justifiable to ask mdividuals that they continue their

lives in truly unbearable circumstances in thergges of society as a whole.
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[28] Furthermore, it is not impossible to see witMrs. Pretty's call for death with
dignity the paradoxical instrumentalization of mdual rights in order to end the
individual and isolated experience which deathhef terminally ill seems presently
to entail. Mrs. Pretty's desire to die in the marnofeher choosing, with her family
around her, points to a need for a sustained oalsttiip to others in death as in life.
The acknowledgment of this need for inter-persaoainection in the dying process
comes through clearly in the opinion of Lord Binghan which he emphasized Mrs.
Pretty's wish to act "with the support of her farhdlemonstrating the willingness of
Mr. Pretty, her husband of 25 years and princigae@iver, to assist his wife in
ending her suffering.4() To the extent that dignity interests are respbtte the
capacity to enjoy and pursue personal relationshipgeems questionable whether
these may be secured for some dying persons whgsgcpl disabilities mean they
cannot act like able-bodied persons, and suggestea to rethink the current legal
interpretation of the appropriate balance betwearsyt of the collective and

individual good life and death.

Il . Sex Discrimination

[29] The discussion of the discrimination issugha Pretty case was limited to the
distinction drawn between the disabled and abledasbdNo argument was put
forward with regard to any other status, for exanplirs. Pretty's gender. While
this may seem, at first sight, to be a somewhate@hed suggestion — given that
the same arguments regarding vulnerability of metimay be made out in the case
of men requesting assistance with efforts to consmitide - the issue deserves an
airing simply in order to question whether it ismmeoincidence that the cases of
Mrs. Pretty, Ms. B, and Ms. Rodriguez all involwedmen. If it is not coincidence,
then why should women in particular seek to shotteir lives in this way? And

ultimately, is the refusal of their request a foohgender-based discrimination?

The answer to the first question is, of course,assgible to give in the absence of
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empirical data on the gender breakdown of reques@ssisted suicide. An intuitive
guess that there is no coincidence here may, hawbeehazarded in the light of
debate centered upon the second question regattrdjfferential experiences that
women and men have of death and dying. It has beguned by Hazel Biggs, for
example, that while death is obviously a univeesaderience, women's relationship
to it is different from men's for two key reasoefating to their roles as both care-
givers and sufferers4®) First, it is women rather than men who are mdstno
primary care-givers for the dying. This may givertha more immediate experience
of the difficulties associated with the dying prege culminating in their more
vociferous call for the legalization of euthanass&condly, women generally live
longer than men and, having cared for their menfatle subsequently left to care
for themselves as they grow older and more infifime desire to avoid death in a
communal home, or to avoid the cost to their fagsili both economic and
emotional, that their care may involve over a Igegiod of time, may mean that
more women will seek an early end to their lifeaimid becoming a burden upon

family and friends.

30] On the one hand, therefore, this might suppazontention of indirect gender-
based discrimination where assisted suicide isgpitmed by law given that requests
for assistance will more likely be made by, andisefl to, women. On the other
hand, one needs to look further at the motivatiehimd such requests. As Biggs
suggests, the danger is that the endorsementigiiteto die could easily slide into a
duty to cease being a burde#3)(In the light of this assessment the need, ideqtif
by the House of Lords and by the European Courtprwvide adequate legal
safeguards to protect a vulnerable category ofimgttakes on a gendered
dimension where it appears that these may be priedotlty female. The risk of
abuse and coercion in such circumstances is veryamed, as suggested above,
women may find themselves more frequently the dbpésuch abuse where both
they and their entourage come to view their liv@s@longer of sufficient economic

or social value.
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H. Conclusion

[31] The judicial construction given to the Conventrights in Mrs. Pretty's case is
difficult to fault and as such a judgment in hewdar was never a realistic
possibility given the way in which those rights aterently posited and interpreted.
Yet, the horror of her circumstances and ultimaanfol and public death, has
caused European society to reflect closely upon tivgneor not, in these
circumstances, it is time for the law to be modifie response to medical advances
and changing social perceptions of dying. It isacléhat at the other end of the
human life cycle — its beginnings - new reproduetand biotechnologies have
demanded legal developments at both national amdpEan levels to provide an
alternative framework in which previously unthinkabquestions of human
fertilisation and embryology can be discussedt st now likewise time to think
the unthinkable with regard to the law on death dgohg as people's lives are
increasingly lengthened through medical intervemtias the dying process itself
becomes more protracted and as the number of stalwpainful deaths rises? In
fact, the process of legal reform is already undgrim Europe following the recent
measures taken in the Netherlands to introducema & medically assisted suicide.
(44) Such developments are not without importancénédontext of the margin of
appreciation allowed to signatory states in thestification for refusing to allow
assisted suicide. Bearing this in mind, and degpidack of recognition of a right
to die with dignity, the key assertion by the Ewgap Court irPretty that respect for
human dignity relates not only to respect for lifiea general sense, but also to
quality of life, sets down an important marker toe future. It suggests that it will
be upon a re-evaluation of the present balance dsgtvindividual and collective
interests under Article 8, coupled possibly withdiacrimination claim sustained
under Article 14, that any future advances in #&gal recognition of the rights of

those seeking assistance to die in a dignified m¥awill be founded.

End Notes:
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(15 For example, in the case Ktdla v. PolandGrand Chamber], no. 30210/96,
judgment of 26 October 2000, para. 94, it is statemt "under this provision

[Article 3] the state must ensure that a persodetsined in conditions which are
compatible with respect for his human dignity...” @€idental note too is the neat
link made between respect for dignity and the aaoc@ of degradation which
underpinned the French Constitutional Coundisethicsdecision no. 94-343-344
DC of 27 July 1994 in which safeguarding human wygis interpreted as an

objective of the preamble to the Constitution o4@38et in place in order to counter
those past regimes whose effect wasdiegtader la personne humaine." See, supra
10.

(16) Such as, for example, the state's obligationgratect the life and health of a
person in custody (< I> n. 12); to ensure that\itlials are not subjected to
proscribed treatment at the hands of private inldiais (as imA v.United Kingdom

no. 25599/94, judgment of 23 September 1998, waer@e year-old boy had been
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repeatedly beaten by his mother's partner); andmtake direct action in relation
to an individual which would involve the inflictionf proscribed treatment upon
him or her (as iD v. United Kingdomno. 30240/96, judgment of 2 May 1997, in
which an AIDS sufferer was threatened with remdrah the UK to St Kitts where
no effective medical or palliative treatment wasikable thus exposing the victim
to a distressing death).

(17) Pretty v. United Kingdom, supra 1, para. 54.

(18) X and Y v. The Netherlandso. 8978/80, judgment of 26 March 1985.

(29) Milulic v. Croatia, [Sect. 1], no. 53176/99, judgment of 7 Febru&192

(20) B v. Franceno. 133431/87, judgment of 25 March 1992.

(22) Dudgeon v. United Kingdgmo, 75251/76, judgment of 22 October 1991.
(22) Pretty v. United Kingdom, supra 1, para. 65.

(23 Ibid.

(29) Rodriguez v. The Attorney General of Canfii204] 2 LRC 136. The majority
of the Supreme Court found that the prohibitionMns. Rodriguez from receiving
assistance in suicide contributed to her distreskmevented her from managing
her death, thus depriving her of autonomy undeti@ed@ of the Canadian Charter
of Rights and Freedoms. This depravation was rmtjeler, found to contravene
the principles of fundamental justice (such asegmting life and preventing abuse
of the vulnerable), which, on the facts, outweighiezlinterference in the Section 7
right.

(25 The idea of "bringing rights home" is reflectedthe title of the Government's
White Paper introducing the Human Rights BRights Brought Home: The Human
Rights Bill Cm 3782, 1997.

(26) The consideration given to extraterritorial préeet by the House of Lords and
the European Court of Human Rights may be viewegaas of a growing trend
towards the citation of international and foreiggdl sources by domestic courts in
their resolution of constitutional and human rigissues. See, for example, the US
Supreme Court's reference to the position takethéyworld community' regarding
the execution of the mentally retardedAtkins v. Virginial22 S.Ct. 2242, 2249,
fn.21 (2002), and Section 39, para. 1 of the SoAfitican Constitution 1996,
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subsections (b) and (c) of which permit the SoufficAn judiciary to consider
international and foreign law in the interpretatminany of the fundamental rights
guaranteed in the Constitution (see further H. RiisDoes German Law Still
Matter? A Few Remarks about the Relevance of Foréigw in General and
German Law in Particular in South African Legal @é&pment with Regard to the
Issue of Constructive ExpropriatioB,GLJ No. 9, Sept. 2002, Public Law).

(27) Pretty v. Director of Public Prosecutions, supra2, per Lord Bingham, para.
23.

(28) Dudgeon v. United Kingdom, supna21, para. 43.

(29) Pretty v. United Kingdom, supra 1, para. 82.

30) Pretty v. Director of Public Prosecutions, supma2, per Lord Bingham, para.
31.

31) Thlimmenos v. Greedérand Chamber], no. 34369/97, judgment of 6 April
2000.

(32) Ms B v. An NHS Hospital Trugidgment of 22 March 2002 (HC, Fam Div).
(33) Airdale NHS Trust v. Bland1993] AC 789. TheBland decision clearly
establishes that an individual may refuse or acepprolonging or life-preserving
treatment and that the principle of self-determoratequires that respect must be
given to the wishes of the patient so that wheeatinent is refused, however
unreasonable, this refusal must be respected évea doctors do not consider that
this is in the patient's best interests. As LordfGtated in this case (p. 864): "the
principle of the sanctity of human life must yietd the principle of self-
determination..."

(39 In giving weight to personal autonomy in thiseaand declining to advance a
more collective, paternalistic, vision of best nets Dame Butler-Sloss P. stated
that: "a seriously disabled patient has the sagtegias the fit person to respect for
personal autonomy. There is a serious danger, dXedpin this case, of a
benevolent paternalism which does not embrace rebog of the personal
autonomy of the severely disabled patient?s B v. An NHS Hospital Trust, supra
n. 32, para. 94).

(35) Pretty v. Director of Public Prosecutions, supra2, per Lord Bingham, para.
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36) R v. Brown[1993] 2 All ER 75 (HL);Laskey, Jaggard and Brown v. United
Kingdom nos. 21627/93, 21826/93, 21974/93, judgment ofF&®ruary 1997
(ECtHR).

(37) Pretty v. Director of Public Prosecutionsupra n. 2, per Lord Bingham, para.
(38) Pretty v. United Kingdom, supra 1, para. 89.

(39) The paternalistic dimension to ensuring respechtiman dignity is visible in
the concept's development in other European jutistis, especially in France
where, for example, it has been invoked to enablglip authorities to prevent
spectacles, such as dwarf-throwing competitionghm name of respecting the
dignity of willing participants, spectators and tth@arf community as a whole (see
S. Millns, "Dwarf-throwing and Human Dignity: A Fmeh Perspective"CE
décisions du 27 octobre 1995, Ville d'Aix-en-PramgsrCommune de Morsang-Sur-
Orge (1996) 18/3 JOURNAL OF SOCIAL WELFARE AND FAMILYAW 375-
380). The use of human dignity in this collectivisishion constitutes a clear
interference with individual personal autonomy #e¢dom of choice and has been
described as allied to ‘a form of legal moralismighhtreats autonomy as an aspect
of human dignity but one which can be overridenrbference to the need to
maintain respect for the dignity of whole humanistes and the human race.' (D.
Feldmansupran. 10, p. 702.)

40) HL Paper 21-1, 1994, para. 237.

(42) Pretty v. Director of Public Prosecutions, supma 2, para. 1. By way of
contrast to the picture drawn of Mrs. Pretty's suppe family network is the
description of Ms B who had no supportive familylaxpressed concern that, were
she forced to continue to receive medical treatmeme may find herself on her
own with carers or in a nursing homdg B v. An NHS Hospital Trust, supna32,
para. 61).

(42 H. Biggs, "I Don't Want to be a Burden! A FeminReflects on Women's
Experiences of Death and Dyinggl' Sheldon S. and Thomson M. (eds@minist
Perspectives on Health Care Lglondon: Cavendish Publishing, 1998) pp. 279-
295.

(43) H. Biggs,ibid., p.295.
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(44) Termination of Life on Request and Assisted Sl&@diReview Procedures) Act
2001

Under Dutch Law assisted suicide and euthanasiastdtecriminal offences but
may be decriminalized in certain circumstancedatdatient's request subject to a
number of ‘due care criteria' or safeguards whithpt respected, will result in a
prosecution of the assisting physician.

Activity:
Carefully analyze the facts, issues and argumensed in the above case and
find out to what extent the individual autonomyaisrogated in each of thoge

grounds.

Brain Storming!

Morality vs. Legality ...which one should prevail?

Rights of Individuals vs. Common Good...Which one isnore precious?
Why can’t absolute autonomy be respected?

Autonomy is given a central place or primary statushe prevailing moderf

liberalism of contemporary society that legalizpdysician-assisted suicid

137

However, the principle afespectfor autonomy implies that autonomy has only a

prima facie standing, that is, it can be overridden by compgetmoral

considerations. For example, if an individual's icks endanger public healtE,
potentially harm others, or require a scarce regguhat individual’s autonom
may justifiably be restricted.

References:
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UNIT-III

JURISDICTION OF THE ETHIOPIAN CRIMINAL CODE
(Arts 11-22 of The Criminal Code of FDRE, 2005)

INTRODUCTION

This unit is intended to give the students a commgmeive picture of the extent,
scope and application of the Criminal Code of Hilao The unit makes the
students understand the legal authority of the @ahCourts of Ethiopia to try and

punish crimes defined under the Code.

‘Jurisdiction’ refers to particular aspects of theneral competence of states often
referred to as ‘sovereignty’. Jurisdiction is ampexg of sovereignty and refers to
judicial, legislative, and administrative competenche prescriptive or legislative
jurisdiction’ refers to the power to make decisions or ruf€ése enforcement or
prerogative jurisdictiorrefers to the power to take executive action irspance of
or consequent on the making of decision and rdlks. starting point in this part of
the law is the proposition that, at least as aumggion, jurisdiction is territorial.
The discussion which follows concerns the genergciples on which municipal
(domestic) courts of a country may exercise jugsdn in respect of acts criminal
under the law of the forum, but of course the issu¢he international plane is only
acute when aliens, or other persons under therdggio protection of the state, are

involved.

‘Jurisdiction’, generally, means “the legal compete of a particular court to hear a
certain type or class of cases”. When it relatethé application of the law as to a
place, jurisdiction implies “the geographical amvered by a particular court or
legal system”. The provisions of the Criminal Ca@dating to jurisdiction are
intended to determine the scope of application dfidpian Criminal Law by
Ethiopian Courts and to prevent conflicts of juitsidn. The conflicts of

jurisdiction might arise when the courts of two rapre places decline to try a
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crime, or when the courts of two or more placesrcka have jurisdiction to try one

and the same crime. These conflicts in jurisdictitay be of two kinds:

1. ‘Negative’ conflict of Jurisdiction: It may arise when different courts deny
the existence of jurisdiction, over the matter urestion. In this case there is
the possibility of a criminal escaping punishment.

2. ‘Positive’ conflict of Jurisdiction: When different courts claim to have
jurisdiction on the same crime, there is a risk tth@ criminal might be

exposed to “double jeopardy”.

The conflicts of jurisdiction might arise at diféart levels:
Conflicts of Jurisdiction at National levet Such conflicts may arise as between
Ethiopian Criminal courts, which shall be settlacaccordance with Arts 99-107 of

the Criminal Procedure Code.

Conflicts of Jurisdiction at International level: These conflicts arise between an
Ethiopian court and a foreign court, which can btled in accordance with Arts
11-22 of the Criminal Code. These provisions ares e Ethiopian legislation,
inserted in view of the increase in exchanges afations of all kinds between
Ethiopia and other parts of the world.

Objectives:

By the end of this unit, students are expected to:

» understand the scope and application of the Jatiedi of the Criminal
Courts of Ethiopia.

» appreciate the powers of the criminal Courts tale crimes committed on
the national territory of Ethiopia as well as tlenes committed outside the
territory of Ethiopia.

> identity the implications of a very important coptef International Law

i.e. extradition relating to surrender of criminals
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Section 1: Fundamental Principles Of Application OfJurisdiction:

Several distinct principles relating to the apgima of jurisdiction have received
varying degrees of support from practice and opinand these will be examined

individually.

» The Principle of Territoriality :
The principle that the courts of the place where thime is committed may
exercise jurisdiction has received universal re¢agn This principle has a number
of practical advantages, including the convenieatdhe forum and presumed
involvement of the interests of the state wherectitae is committed. According to
this principle all crimes committed on Ethiopiamnritery fall within the jurisdiction
of Ethiopian Courts (Art. 11);

» The Principle of Quasi-Territoriality or the Protective or Security
Principle:
Nearly all states assume jurisdiction over aliesrsalcts done abroad which affect
the security of the state, a concept which takesvariety of political crimes, but is
not necessarily confined to political acts. Curggnienmigration, and economic
crimes are frequently punished by the states utiderprinciple. Art. 13 refers to
certain specific crimes directed against Ethiopide tried in Ethiopia even though

they have not been committed on Ethiopian territory

» The Principle of Active Personality or the Nationaity Principle:
Nationality, as a mark of allegiance and aspecsafereignty, is also generally
recognized as a basis for jurisdiction over ext¢raitbrial acts. According to this
principle, crimes committed in foreign countries Bhiopian citizens may be tried
in Ethiopia [Arts. 14, 15, (2) and 18 (1)]. Undéist principle, a person becomes
amenable to the jurisdiction of the country by agionality. The application of the

principle may be extended by reliance on the resideand other connections as
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evidence of allegiance owed by aliens and alsaghgring changes of nationality.
On the other hand, since the territorial and nationprinciples and the incidence
of dual nationality create parallel jurisdictionsdathe possible double jeopardy,
many states place limitations on the nationalitypg@ple and are often confined to
serious crimes. In any event, nationality providegcessary criterion in such cases
as the commission of criminal acts in locations hswas Antarctica, where

‘territorial’ criterion is inappropriate.

» The Principle of Passive Personalityor the Passive Nationality
Principle:
According to this principle, aliens may be punishedacts abroad harmful to the
nationals of the forum. This is the least justifgbas a general principle, of the
various bases of the jurisdiction, and in any ceseain of its applications fall
under the principles of protection and universationsidered above. Art. 17(1) of
the Criminal Code incorporates this principle adaog to which some crimes

committed in foreign countries against Ethiopiaiizens may be tried in Ethiopia.

» The Principle of Universality or the Principle of Universal
Jurisdiction:

A considerable number of states have adopted, lysu#h limitations, a principle
allowing jurisdiction over acts of non-nationals evé the circumstances, including
the nature of crime, justify the repression of sayjges of crimes as matter of
international public policylnstances of common crimes such as murder, where t
state in which the crime occurred has refused dittoa and is unwilling to try the
case itself, and also crimes by stateless personareas not subject to the
jurisdiction of any state, i.aullius or res communiddijacking and crimes related

to traffic in narcotics etc. are subject to thevensal jurisdiction.
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» Crimes Under International Law:

It is now generally accepted that breaches ofdles lof war, and especially of The
Hague Convention of 1907 and the Geneva Conveuntid®49, may be punished
by any state which obtains the custody of persaspexted of responsibility. This
is often expressed as an acceptance of the pmenoipliniversality, but this is not
strictly correct, since what is punished is theabteof international law; and the
case is thus different from the punishment, undemiational law, of acts in respect
of which international law gives a liberty to athtes to punish, but does not itself
declare criminal. In so far as the invocation @& firinciple of universality in cases
apart from war crimes and crime against humanigatas misgivings, it may be
important to maintain the distinction. Certainlyivarsality in respect of war crimes
finds expression in the Geneva Convention of 1¥M6reover, Eichmann case
(1961, ILR 36, 5)The Israeli Courts were concernedter alia with charges of
crimes against humanity arising from events befigrael appeared as a state.
Again, theBarbie case (Decisions of 1983 and 1984: ILR 78,5)2he French
Court of Cassation held that crimes against humamére defined by French law
by reference to international agreements and wese subject to statutory

limitation. However, different views exist in thisgard.

The Ethiopian Criminal Code incorporates this g@pie in relation to the
following cases:

a) To try crimes committed against international lat(17)

b) To try any other crime of extreme seriousness, dratr not carried
out on an international scale (Art. 18(2)), irredpe of the
following facts:

I. That the crime was not committed on Ethiopian teryi
ii. Nor was it done against Ethiopia,
iii. Nor was it done by or against one of her citizens.
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1.1. Application Of The Criminal Code As To Place

The jurisdiction of the Ethiopian Criminal Code magy studied under the following
heads:
1. Principal Jurisdiction
A. Territorial Jurisdiction
B. Extra-Territorial Jurisdiction.
2. Subsidiary Jurisdiction

1.1.1. Principal Jurisdiction:

The Criminal Courts of Ethiopia are deemed to hpsecipal jurisdiction within

the meaning of the code in the cases providedydkrts. 11, 12, 13, 14 and 15(2).
The effect of these courts having principal jurgsidin is that they are entitled to try
a criminal even though he may also be or has ajrbadn tried in a foreign country
for the same offence. The principal jurisdictiohtbe EPC is applicable both

territorially and extra-territorially.

1.1.1.1. Territorial Application Of The Principal Jurisdiction

A. Crimes Committed on Ethiopian Territory: Art.11 ‘Normal Case’

The principle of territoriality is laid down in Artl1. According to this principle,
crimes committed in a given country are triablethyy courts and under the laws of
such country which are known as ‘territorial lawé’'the country. Thus, within the
meaning of Art. 11 when a crime is committed witkiwe territory of Ethiopia, the
code shall apply and the courts can try and pumiskpective of the fact that the
person who had committed the crime is an Ethiopetional or a foreigner. This is
known as “territorial jurisdiction” because subnmussto the jurisdiction of the

court is by virtue of the crime being committed hint the Ethiopian territory. Here
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the jurisdiction attaches with territory. For ttegritorial application of jurisdiction
three conditions have to be fulfilled:

1. Crime committed byny person

2. The crime must be punishable under the Ethiolaian

3. The crime must have beeammitted on the Ethiopian territory
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JURISDICTION OF CRIMINAL CODE OF FDRE, 2005

(Arts. 11-22)

PRINCIPAL
SUBSIDIARY
OR
OR ORIGINAL JURISDICTION
(Arts. 11-16)

Ethiopian Courts

committed extra-territorially

l

Territorial

Jurisdiction

thhiable by authority

Derived from foreigourts

DERIVATIVE JURISDICTION
(Arts(-20)
Not ordinarily triable by

Crimes

Extra-Territorial

Jurisdiction.
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(Arts. 11 and 12)
Crimes committed

on the territory Ethiopia

Crimes triable by
Ethiopian courts
(Art. 11)

Normal case

Eth@apicourts, but can be tried in
offeign courts on delegation.

(Arts. 13-16)

Crimes committed

outside the territory of Ethiopia

Crimes normally triable by

(Art. 12) Special case.
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= The Code Shall apply to “any person”:

The wordsany personunder Art. 11 mean and include a citizen of Etlaas well as

a non-citizen. Any person irrespective of his owaaiity, rank or religion, is triable by
the Ethiopian Criminal Courts provided, the crimghvwhich he is charged has been
committed on any part of the Ethiopian territoryAny foreigner who enters the
Ethiopian territories accepts the protection of igtlan laws, and submits to the
operation of the laws and to the jurisdiction af &thiopian courts. A foreigner cannot
be allowed to plead that he did not know that ttteh@ was doing was wrong because

of the act not being a crime in his own country.

Exceptions to “any person” Art 11(2):

v" Ambassadors and Diplomats:

There are some persons who may commit crimes ifthand nevertheless will not
be subjected to the laws of Ethiopia nor be pumidhethe courts of Ethiopia. These
persons are those who enjoy diplomatic immunitymbassadors and some other
foreign diplomats are protected from the jurisdictiof the courts. They enjoy the
same immunity as the sovereign of the state whely tepresent. Their immunity is
based on the principle that they, being represestatof the sovereign or the state
which sends them, are admitted upon the faith to clm#hed with the same
independence of and superiority to all adversesglictions as the sovereign authority
that they represent would be. He does not owe ¢epporary allegiance to the

sovereign to whom he is accredited.

v" Premises Occupied By The Foreign Missions:

An Ambassadoror adiplomatis supposed to be still living in his own countrifor
certain purposes the premises of the foreign rissare not considered as part of this

country but as a part of the country which they@spnt. They enjoy this immunity on
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mutual basis. This means, Ethiopian Embassies dbeogpy the same immunity as
they are considered as parts of territory of Etlsqart 104 of Criminal Procedure
Code).  Therefore, crime committed within the pisa of the foreign mission
stationed in Ethiopia cannot be tried by the localrts. Such privileges and
immunities are also available as well to other rimional organizations and their

representatives.

» Crimes Punishable under Ethiopian Law:

The principle of legality prohibits Ethiopian Cosifrom trying a person who does an
act which is not declared unlawful by the terrigbriaw of the country. It may so
happen that the crime is committed by a ‘foreigrard is punishable by the national
law of his country. Even then he cannot be pumidhye Ethiopian courts for having
committed the crime on the Ethiopian territorythié crime is not the one punishable by
the Ethiopian national law. Therefore, it followmt for the applicability of Ethiopian
territorial jurisdiction it is essential that thetacommitted must be the one which has
been declared as ‘unlawful’ by the Criminal CodeEtiiiopia or any other Ethiopian

law containing penal provisions.

= Crimes Committed on the Territory of Ethiopia:

This essential condition may be understood in ittjet lof Art. 25(1) of The Criminal
Code. — “A crime is committed at the place wherethet time when the criminal
performed or failed to perform the act penalizedchyninal law. Thus, the courts of
Ethiopia have principal jurisdiction when an ‘aatr ‘omission’ constituting an
ingredient of the crime has occurred in Ethiopithaugh the consequential harm might
have been caused outside Ethiopia.
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v' Meaning of Ethiopian ‘National Territory’ :

The territorial jurisdiction applies by the factaththe crime was committed on the
national territory of Ethiopia. In terms of Art IThe national territory” comprises

land, air and bodies of water, the extent of whichdetermined by the Constitution”.

Within the meaning of this provision, the crime mhave been committed in any one

of the following places:

a) On the “land”: The land part of Ethiopia can be identifiedthg provisions of Art.
2 of Constitution of Ethiopia, which states thuiShe territorial jurisdiction of
Ethiopia shall comprise the territory of the memlserof the Federation and its
boundaries shall be determined by internationalgraements”.
The land comprises not only that portion of thelearthin the boundaries of Ethiopia,
but by virtue of Art 104 of Criminal Procedure Codée following places are deemed
to form part of the Ethiopian territory i.e.:

a) Ethiopian embassies abroad,

b) Ships, flying Ethiopian flag, and

c) Aircrafts flying Ethiopian flag.

“Ships” form the part of the national territory led@supon the principle that “a ship on
High seas is considered to be ‘a floating islandlohging to the country whose

national flag she is flying”.

b) In the “air”:
According to International Conventions of 1919 da#i4, “air” i.e., the atmosphere

above the land area of a country forms part ofNhgonal Territory of that country.

c) Bodies of Water:
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Crimes committed in the bodies of water in theitieny of Ethiopia and the vessels

sailing in such waters are triable by the crimi@alrts of Ethiopia.

=  Warships or Men of War:

Men of War of a state on foreign waters are exethfitam the jurisdiction of the state
within whose territorial jurisdiction they are. Teeare two theories relating to
jurisdiction on ships in territorial waters.
1. A public ship of a nation for all purposes eitigeor is to be treated by the other
nation as part of the territory of the nation toiethshe belongs.
2. A public ship in foreign waters neither is nsrto considered as territory of her

own nation.

In accordance with the principles of Internatiobalv certain immunities are accorded
to the ships, its crew and its contents by the dtimeourts. The immunities can be
waived by the country to which the public ship lmgle. War ships of a foreign country

can enter territorial waters of a state only wite permission of that state.

B. Crimes by Foreigners on the Ethiopian TerritoryArt. 12 “Special Case”:

These cases relate to crimes committed by foresgaerEthiopian Territory. In fact,
by virtue of place of commission of the crime, theginal jurisdiction lies with

Ethiopian Criminal Courts. However, certain preatimpossibilities might arise if the
‘criminal-foreigner’ flees and takes refuge in losuntry of origin. Art 12 deals with

such problems:

» Impossibility to “try” the accused-Foreigner in Ethiopia Sub-Art. (1) of
Art 12:
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If his extradition cannot be obtained in accordamgth Art 11(3), the Ethiopian
authorities shall request that he be tried in tbentry of refuge. Thus, the original
jurisdiction of Ethiopian courts gets delegatedtie Foreign Courts, in relation to a

crime committed on Ethiopian territory.

» Impossibility to ‘retry’ the accused- foreigner in Ethiopia Sub-Art. (2) of
Art.12

This provision gives effect to the ruleon bis in idem’ Where the criminal has been
tried and sentenced in the country of refuge, Hilaio courts may not try him again for
the same crime, should he subsequently be foudhiopia. This rule applies in the
following instances:
v" When the criminal has been tried and convictedcguited abroad by
judgment which has become final, and
v When the sentence passed abroad has been remittgzhrdon or
amnesty, or

v' If the prosecution or sentence has been barreuiitation

Therefore, except in cases of discharge, Ethigpound by any decision made abroad
since, after she has delegated her jurisdictioth@ocountry of refuge, the authorities,
judicial or others, of such country have fully stiosed themselves for the
corresponding Ethiopian authorities. Any thing eaontrary to this would conflict

with the doctrine of “double jeopardy”.

Resumption Of Delegated Jurisdiction:

Although Art. 12(2) does not expressly say so,sitciear that Ethiopia retains her
principal jurisdiction when a delegation of juristibn has been effected but the
criminal has nevertheles®t been triedn the country of refuge. In such a case, if the
criminal reappears in Ethiopia, he may be triedEtyiopian courts under Ethiopian law

as though he had never left Ethiopia and as theudélegation had never been made.
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The only requirement in this case is that the pedoegs should not have been barred

by limitation.

» “Enforcement” of Punishment in Ethiopia Sub-Art (3) of Art. 12:

Article 12(3) applies to a case where the crimimad been sentenced in the country of
refuge but has escaped serving of the sentencer dithy or partly. If he comes to
Ethiopia without so serving the sentence, the gument may be enforced in Ethiopia
unless barred by limitation on the following comatis:

1. If the punishment given in the Foreign Court #melone prescribed for the crime
under the Criminal Code, differ in nature or fosuch punishment as is closest to
one that is imposed by the foreign courts shakferced.

2. The criminal cannot be made to serve in Ethiapmenalty of a kind which does

not exist in Ethiopian Law.

1.1.1.2. Extra-Territorial Application Of The Principal Jurisdiction (Arts.
13-16):

The Ethiopian Criminal Code extends its principaigdiction to not only the crimes
committed on the territory of Ethiopia but also dertain special kinds of crimes
committed outside her territory. Arts 13-16 of tieminal Code deal with these cases

of extra-territorial application of the Criminal Ge.

If jurisdiction were to be exclusively governed the principle of territoriality, the
national courts of the country would be unableryoctimes which endanger the vital
interests of the country, just for the reason thatcrimes have been committed outside
the territory of the country. Therefore, Art 13 amporates the so-callgatinciple of
guasi-territoriality which says that, “when a crime is committed whiahinges upon
the fundamental rights or interests of a givenesttie aggrieved state is entitled to

protect itself and to punish the criminal underaten laws even though the crime has
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been committed in a foreign country and the critnmight already have been tried and

sentenced in the other country”

The Criminal Code envisages three specific inswnite@at necessitate the extra-
territorial application of its jurisdiction:
1. Crimes committed by any person in a foreign courdggainst interests of
Ethiopia, Art. 13,
2. Crimes committed by an Ethiopian enjoyimgnunity in a foreign country
Art. 14,
3. Crimes committed by a member of Ethiopi2aefence Forces in a foreign
Country, Art 15 (2).

= Crimes Committed Against Ethiopia Outside Its Teritory: Art.13

The principle of quasi-territoriality is applicablnly to the specified by Art. 13,
namely:

v Crimes against the state of Ethiopia, Arts, 238-260

v' Crimes against Ethiopian currency, Arts, 355-374,
(Book 111, Title 1, Chapter | and Under Title V dhe Special Part of the Criminal
Code).

For the purposes of prosecution and punishmentspkeific crimes mentioned above
shall be treated as crimes committed on Ethiopaaritary irrespective of the place
where they have in fact been committed. Therefthiey may be tried and punished in
accordance with the provisions of Arts 11 (terrabjurisdiction) and Art. 16 (effect of
foreign sentences). This means Art. 13 operatébefollowing essentials:

v" The criminal must be found in Ethiopia,

v If he is not found in Ethiopia, his extradition shdl be requested in

accordance with Art. 11(3)
v' If the requisition for extradition is not granted*,
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A delegation of jurisdiction may not be effecteddahe provisions of Arts. 160-164
(procedures in cases of default) of Criminal ProcedCode shall apply, where

appropriate.

*(Refusal of extradition is possible since manyhw# trimes referred to in Art. 13 are
so-called political crimes which are not extradigabrimes according to international

practice.)

However, the courts of the place of commission wafhscrimes retain their power to
punish the criminal under their territorial law atige effect of Art. 13 is merely that
Ethiopia has principal jurisdiction concurrently with the state where the crime was
committed.

= “Crimes Committed in a Foreign Country by an Ethiopian Enjoying
immunity” Art. 14

Art. 14 provides for another exception to the ppie of territoriality, with a view to
prevent the miscarriage of justice, when a persay not be tried under “territorial
law’ being under protection of diplomatic immungie The provision applies to the
following classes of persons:

v" members of the Ethiopian diplomatic and consularises,

v Ethiopian officials and agents,
who cannot be prosecuted at the place of commissiothe crime by virtue of
international principles of immunity. These pers@an be brought under this Article,
provided the following conditions are fulfilled:

1. The crime must not be the one covered by1&t.
2. The crime must be the one which is punishabéeuthe law of the country where it
was committed,

3. The crime must also be the one punishable uhédEthiopian Criminal Code, and
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4. If the crime falls under the ‘category of crimesich requires filing of
‘formal complaint’ for the institution of crimal proceedings, either under the
foreign law or under the Criminal law of Ethiopsuych “complaint” should have

been filed.

“The Crime must be punishable” both Under the foreig law and Ethiopian Law:

a) Crime punishable under Ethiopian law but not urder foreign law:
An Ethiopian diplomat committing a crime camy to Art 652 of the Criminal
Code, in a country where adultery is not punishabég not be charged with the
said crime on his return to Ethiopia,

b) Crime punishable under foreign law but not unde Ethiopian law:
If an Ethiopian diplomat, being a bachelor hasuséxntimacy with an adult
unmarried female, with her consent, in a countrgmgtfornication is declared to be
a crime, he may not be charged with the said coméis return to Ethiopia, since

fornication is not penalized in Ethiopia.

Persons enjoying immunity remain subject to th@mnmational law and are expected
to regulate their behavior in accordance there.willhe principle of legality does not
allow him to be punished in Ethiopia if they didtnmontravene any provision of
Ethiopian legislation, although they may have adtediolation of the provisions of a

foreign law.

= “Crimes Committed in a Foreign Country by a member of Ethiopian

Defence Forces” Art.15:

The last case where Ethiopian courts may, on cedanditions, extend their principal
jurisdiction extra-territorially is where a crimea$ been committedh a foreign
country by a member of the Ethiopian Armed Forces. ArbfbBrates on two different

rules:
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1. Sub-Art. (1) does not operate on the extensfgorincipal jurisdiction but only on
deriving jurisdiction from the foreign court undsgrtain circumstances that means,
under this provision the Ethiopian Courts haubsidiary jurisdiction only.

2. Sub-Art. (2) operates on the principle of astpersonality like Art. 14 and here the

courts havélrincipal Jurisdiction.

Essential Conditions for the application of Art. 15

Art. 15 applies only to the members of the Ethiopgixefence Forces. Sometimes even
a person enlisted in the Defence Forces may begaictia different status in the foreign
country, for example anilitary attachég i.e., a person who is employed to help the
representative (e.g. ambassador) of one countrgnother country — is entitled to
diplomatic immunity. Thus, the diplomatic statdgtte criminal overrides his military

status and Art, 14 is to be applied.

a) Acting in the capacity of soldier:

Art. 15 require that the criminal must have beetingcin the capacity of soldier
Therefore, if a retired Ethiopian captain commitgiae in a foreign country, Art. 15 is
not applicable to him, for he did not commit theve in a military capacity.

b) In a foreign Country

Article 15 applies only when the crime has beenmdbed in a foreign country. This

may occur on occasions of international policeaarcti

Application of Art. 15

1) Violations of “Ordinary law” of the Foreign Country:

Sub-Art (1) deals with violations of ‘ordinary lawf the Foreign country i.e. crimes of
a non-military character or, in other words, a &ithat may be committed by anyone,
even though he is not a member of the Defence Bor&®here an Ethiopian soldier

commits a crime such as theft or rape, he commitsrae that can just as well be

Page | 143



committed by any civilian. The fact that the cmal is wearing a military uniform
does not justify treatment different from that o€igilian having committed the same
crime. Therefore, any crime under the ‘ordinaryw’Jacommitted by an Ethiopian
soldier in a foreign country will be dealt with g®ugh the criminal was not a member
of the Ethiopian Defence Forces. Ethiopia will hawésidiary jurisdiction in these

cases under the following circumstances:

v If the criminal was able to escape and take refagEthiopia prior to being
tried in the foreign country, and

v' His extradition is not requested the requisition for extradition is dismissed
(Art 21(2).

It may be also be that criminal was prosecutedhédountry where he committed the
crime. If he was acquitted or discharged, no actimy be taken against him on his
return to Ethiopia (Art. 20(1)), except discipligaaction, where appropriate. But if he
was convicted and took refuge in Ethiopia in ortteescape the enforcement of the

sentence, the provisions of Art. 20(2) are applieab

2) Violations of International law and Military Cr imes: Art. 15(2)

Sub- Art. (2) of Art. 15, extends the principaligdhiction of the Criminal Code to cover
crimes against International law and military crémdefined in Arts. 269-322,
committed by the members of Armed Forces while lmoad. These crimes are
covered by the principal jurisdiction not only baesa they imply unsoldierly behavior,

but also in view of safety of the Ethiopian Armydamational interests of the country.

» Effect Of Foreign Sentences Art. 16:

The concept of ‘Principal Jurisdiction’ seems tgiynthat Ethiopian courts may try a
criminal even though he has already been triedforeign country. So, in all the cases

covered by the principal jurisdiction i.e. Arts 113 14 (1) and 15(2) a new trial is
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possible in Ethiopia, regardless of the fact thenicral might already have been tried
for the same crime. This is apparently, contranAtb 23 of the Constitution and Art
2(5) of the Criminal Code since the principle‘mdn bis in idem’prohibits not only a

person being punished twice for the same crimealsd being tried twice. Principal
jurisdiction should in fact be taken as involvirtte primary right to prosecute the
criminal and probably not that the Ethiopian Cowas try the criminal even after he

has been tried, punished or acquitted by the cainrisad.

» Effect of ‘Discharge’ or ‘Acquittal’ Art. 16(2):

The ‘discharge’ or acquittal’ in a foreign couriadmot be a bar to fresh proceedings in
Ethiopia. The Ethiopian Courts are not bound hydgment of acquittal passed by a
foreign court. The same is true for the proceeslihgt has been instituted abroad but
has been discontinued or where the accused has dthseharged. This clearly
contradicts Art. 23 of the Constitution and Art P@& the Criminal Code as they
categorically say that ‘acquittal’ also is a bar # second trial, without any

qualification.

= Effect of ‘Conviction’ in a Foreign Court Art. 16(3):

Where the criminal was tried and sentenced abraad, served all or part of the
sentence, the rule against double jeopardy denthatishe term of sentence served in
the foreign country be deducted from the sentemp®sed in Ethiopia. Therefore, the
court which tries him in Ethiopia must have regardhe sentence passed abroad. For
example, the sentence of the foreign court is 3symaprisonment and in Ethiopia the
crime is punishable with 15 years imprisonment, gbhaishment has to be assessed as
follows:

v’ if the foreign sentence has not been served ahallcriminal may be sentenced

to 15 years imprisonment,
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v’ if the foreign sentence has been fully servedgctimainal may not be sentenced
to more than 10 years, and
v if the foreign sentence has been served to thenerfe3 years, the criminal

may not be sentenced to more than 12 years.

The deduction prescribed by Art. 16(3) must becaéfé only in so far as the criminal is
convicted in Ethiopia of the same crime as thathwispect to which the foreign

sentence was passed .

1.1.2. Subsidiary Jurisdiction:

“Subsidiary Jurisdiction” relates to crimes that dot directly and chiefly concern
Ethiopia. These crimes also are committed extnéaenlly. Under certain specified
circumstances the Ethiopian Courts substitute goreiourts in trying criminals who
ought to have been tried in a foreign country batemot so tried. Therefore, it is also
referred to aglerivative jurisdiction as the Ethiopian Courts derive the jurisdiction
from the foreign courts. This is to prevent a riegaconflict of jurisdiction. The
subsidiary jurisdiction applies to the followingtegories of crimes:

1) Crimes committed by members of the Defence Forgamat the ‘ordinary law’
of a foreign country (Art. 15(1)

2) Crimes committed in a foreign country “against inagional law or
international crimes specified in Ethiopian ledigla, or against an
international treaty or convention to which Ethepias adhered (Art. 17/1/a.)

3) Crimes committed in a foreign country “against peibhealth and morals
specified in Art. 510, 567, 605, 606, 609 or 61EBIC. (Art. 17/1/b)

4) Crimes committed abroad against an Ethiopian nationcrimes committed by
Ethiopians while abroad- if the crime is punishabteler both the laws and is

grave enough to justify extradition. (Art. 18(1))

= Conditions for Application of subsidiary jurisdicti on Art.19(1)
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The Subsidiary jurisdiction of the Criminal Codeynee applied only on the fulfillment
of these conditions:

1. When the lodging of the complaint by the vicimhis dependants is necessary for
prosecution under the law of place of commissiofttbriopian law, it has been so
lodged.

2. The criminal is within the territory of the Ebpia and has not been extradited, or
that extradition was obtained because of the coamemitted.

3. (&) That, the crime was not legally pardonedhim country of commission of the

crime, and
(b) That the prosecution is not barred eitheteurthe law of the country where the
crime was committed or under the Ethiopian law.

Exemption of Conditions for application of the Subg&liary jurisdiction Art. (19)

()
The conditions relating to filing of complaint ootnbeing legally pardoned in the
country of commission and the prosecution not beéimg barred under the Sub.
Art. (1) Clauses (a) & (b) need not necessarilyshtesfied as regards the crimes
committed against the International Law or Univer€ader (Art. 17) and in
relation to the crimes by foreign nationals. Howeube requirement under Art
19(1) (b) relating to the extradition has to bes$i@d here too.

4) As per Sub. Art (3) Prosecution under subsydparisdiction shall be instituted only
after consultation with the Minister of Justice.

5) The punishment to be imposed shall be the onmehnis more favorable to the
accused when there is a disparity between the Iponaist prescribed under this

code and that of the country of commission of thme-Sub. Art (4).

» Effects Of Foreign Sentences Under Subsidiary Juriction

1. Effect of “Discharge” and “Acquittal” Art 20:
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In all cases where Ethiopian courts hawbsidiary jurisdiction only(Arts. 15(1), 17

and 18), the criminal cannot be tried and sentengefthiopia if he was regularly
discharged or acquitted for the same act in a dareountry. The phrase ‘subsidiary
jurisdiction only’ in this article too is impliedlgaying that if the crime is one over

which the Ethiopian Courts have principal juristhot it can be tried again.

2. Effect of “Conviction™:

If the criminal was tried and sentenced in a fare@puntry, but did not undergo
punishment or served only part of the punishmetiénother country, the same may be
enforced in Ethiopia. The total punishment in cabere it has not been served at all,
or the remaining part where only part of the secgehas been served in the foreign
country, may be enforced here in Ethiopia if itnst barred by limitation. The
enforcement shall be according to the forms prbedrin this code. The provisions of
Art 12(3) are applicablenutatis mutandigo this Article regarding enforcement of
foreign sentences. This means that, all the pronssof At 12(3) apply here too with

the necessary changes in points of detail.

1.2. Place and Time of Crime: Art. 25

To decide questions relating to causation of crame the applicability of the Criminal
Code it is crucial to know exactlyheni.e. the exact point of time the crime has been
committed. For the application of the appropriatasgiction it is important to know
wherethe crime has been committed. Article 25 lays ddiwenprinciples relating to the

time and place of commission of crime.

Art. 25 thecommission of crimaefers to both the performance of et penalized by
Criminal law (commission) or failure to perform ant required by the Criminal law
(Omission) and the place where result of suchcirhas been ensued. Unfortunately

there is an error in this article. It says “...whéw tcriminal performed ofailed to
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perform the act penalized by the criminal lavr&ilure to perform an act penalized by
law cannot be a crime. It should have been propgmrtyas follows:

“...when the criminal performed the act penalizedchyninal law or failed to perform

act required by criminal law.”

Any way our present concern is to find out the plaod time of commission of crime

as well as attempt to commit a crime.

1. Time and place of the crime in case of a compéat crime:

Art. 25 lays down the relevant rules relating t@anpleted crime having regard to
three possible situations:

a. The General Rule: Sub- Art. (1)

» The place commission of a crime is where the prohibited has been
performed or where the failure to perform the reegliact has occurred,;
» Thetime of commission of the crime is at the time when phehibited act has

been performed or when the failure to perform ggpuired act has occurred.

b. With regard to Non-Instantaneous Crimes: Sub- Art.(2)

Where the act and the criminal result do not cai@cn terms of time the crime is said

to be a non-instantaneous crime. In other wordsrekult of the act is not immediate it

may take time to give the desired result. In suatase the crime is deemed to have
been committed both at the place of the unlawftibad that of the result.

lllustration: Biruk administerd poison in the food that was caoned by Nuruddin with

an intention to kill him. Hours later Nuruddin toflight from Addis Ababa to Pakistan
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and reached there the next morning. Nuruddin wéersuy with severe pain in his
stomach during his journey. After reaching Kardehitook some medical treatment but

it was too late and he died in Pakistan.

In this case both in Addis Ababa, Ethiopia the pla¢ performance of the act and
Karachi of Pakistan i.e. the place where the resadt ensued shall be considered as
place of commission of the crime. Both Ethiopia apakistan can exercise their
criminal jurisdiction over this matter. Howevergtiecond Para of Sub-Art. (3) makes
it clear that for the purposes of prosecution, jimesdiction of the place where the
result was achieved is subsidiary to that of tlee@lof commission.

c. In cases of combination or Repetition of Acts: SubArt. (3)

This provision refers to the following instances:
1. Where a crime is the result of several acts citi@dnat different points of time, Or,
2. Where repetition of criminal acts may be an e@etrof an ordinary or aggravated
crime as defined in Art. 61,
Or,
3. When the act is pursued over a period of time.
In these instances:
» Thetime of commission of the crime is the timéhen any one of those
combined or repeated acts or part of the acts pdrsucommitted;
» The place of commission of the crime isvhere any one of those

combined or repeated acts or part of the acts pdrsucommitted;

lllustration: Dawit is a businessman. He goes around differeatgsl to enquire prices
of the goods he deals in and purchases them whehevénds the price reasonable.
Dawit took his personal secretary Duru along wittn ho help him in his business

transactions and keep account of his money. Dkindgaadvantage of his access to his
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master's money kept stealing his money little Hitelithrough out the business trip
which took a period of six months covering almolttiae main business places in
Ethiopia and Somalia. Dawit realized the fact thathad been robbed by his own
secretary only after returning back to his maincefin Addis Ababa. For the purposes
of prosecution of Duru the time and place of consiois of the crime shall be the time
when and the place where one of those acts ofrsfdahs been committed.

2. Time and place of crime in case of an attempted crie:

The place and time of an attempt are to be deadqukr the following rules:
1. As a general rule, the place where and the timenvitwe criminal performed or
failed to perform the preliminary acts which conde such an attempt.
2. In case of non-instantaneous crimes, an attempdemmed to have been
committed both at the place where the criminalnapted the crime and the
place he intended the result to be produced.

Review Questions:

1. State and explain the fundamental principles mdpto the application of law

[§s)

of a country.
2. Discuss the authority of the Criminal Courts of iBfiia to try the crimeg
committed extra-territorially.

3. Who are ‘men of war'? What are the rules goverrimgm in relation to th¢

124

application of criminal jurisdiction of a country?

Brain Storming!
Critically examine the Constitutional validity ofqvisions of Art 16 and 20
of the Criminal Code of FDRE, 2004.
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Exercise:
A, an ltalian national doing business in Rome witbhdnest intention, made
false representation tB Addis Ababa through letters and fax messages|and

telephonic talks that the would ship wheaBton receipt of moneyB sent the

money in the hope of getting the supply of wheatcwtwas never shipped.

After waiting for some timeéB understood the fact that he has been chefited.
Therefore, he lodged a complaint agaiAsin Addis Ababa. While the ca
under investigationA happened to visit Addis Ababa and the police resmb

the information about his arrival.

Can A be prosecuted in Ethiopia? Refer to the relevaatipions of law and

decide.

Section 2: Extradition:

Meaning of the term “Extradition”:

The term ‘extradition’ denotes the process whenehger a treaty or upon a basis of
reciprocity one state surrenders to another <thiés request a person accused or
convicted of a crime committed against the lawsthd requesting state, such
requesting state being competent to try the allegedinal. Normally, the alleged
crime has been committed within the territory ooaol a ship flying the flag of the
requesting stat® v Governor of Brixton Prison, ex p Minervini (8951 QB 155,
(1958) 3 All ER 318 and normally it is within the territory of theirsendering state
that the alleged criminal has taken refuge. Regukest extradition are usually made

and answered through the diplomatic channel.

The following rational considerations have condigd the law and practice as to

extradition:
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a. The general desire of all states to ensure thatious crimes do not go
unpunished: Frequently a state in whose territargriminal has taken refuge
cannot prosecute or punish him purely becauseoofestechnical rule of
criminal law or for lack of jurisdiction . Thdmre, to close the net round such
fugitive criminals, international law applies theaxim, ‘aut punire aut dedere’
i.e. the offender must be punished by the statefoige or surrendered to the
state which can and will punish him.

b. The state on whoderritory the crime has been committed is best able to &y th
criminal because the evidence is more freely abkléhere, and that state has
the greatest interest in the punishment of theinaimand the greatest facilities
for ascertaining the truth. It follows that it islg right and proper that to the
territorial state should be surrendered such camis have taken refuge
abroad.

(‘Territory’ can cover, for this purpose, also shipnd aircrafts registered with the
requesting state; Art 16 of the Tokyo ConventiorildfSeptember 1963 ddffences

and Certain other Acts committed on Board Aircragtys that, offences committed on
board aircraft in flight to be treated for purposésextradition as if committed also in

country registration).

With the increasing rapidity and facility of intetronal transport and communications,
extradition began to assume prominence in the eem¢h century, although actually
extradition arrangements date from the eighteeatitucy. Because of the negative or
neutral attitude of customary international lawtbe subject, extradition was at first
dealt with by bilateral treaties. These treatiessmuch as they affected the right of
private citizens, required in their turn alterasaio the laws and statutes of the states
which had concluded them. Hence the general mimcdbecame established that
without some formal authority either by treaty or $tatute, fugitive criminals would

not be surrendered nor would their surrender beesigd.
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There was at international law neither a duty tweder, nor a duty not to surrender.
For this reason, extradition was called by sometergi a matterof imperfect
obligation’ in the absence of treaty or statue, the granitadition depended purely
on reciprocity or courtesyReference should be madetb@ European Convention of
Extradition, 13 December 195{Council of Europe) as an illustration of a maitéral
extradition treaty. On the necessity of a traatgonfer a right on a state to request
the surrender of a fugitive from justice and ingpose a correlative duty on the
requested state to hand the fugitive over; Baetor v Laubenheimer 290 US 276
(1993) at 287.A bilateral extradition treaty should be liberaiynd pragmatically
interpreted, e.g., as to the time —limit for addgcievidence to the local court; see
Belgian Government v Postlethwaite (1987) 2 All ERO85,HL.)

As regards English municipal law, the special tiads of the common law
conditioned the necessity for treaty and statut¢.common law the Crown had no
power to arrest a fugitive criminal who was a fgresubject and to surrender him to
another state; furthermore, so far as the surrenflesubjects of the crown was
concerned, treaties as to extradition were deeroedetogate from the private law
rights of English citizens, and required legislatlzefore they could come into force in
England. (See, Shearer ‘Extradition Without Treaty975) 49 ALJ 116 at 118.) Thus,
from both points of view legislation was essentsald the solution adopted was to
pass a general extradition statute-the Extradithart 1870-which applies only in
respect of countries with which an arrangementtiersurrender of fugitive offenders
has been concluded , and to which the Act fitsat been applied by Order-in-
Council.

International law concedes that tlggant of andprocedureas to extradition are most
properly left to municipal law, and does notr fastance, preclude states from
legislation so as to preclude the surrender by tbénfugitives, if it appears that the
request for extradition had been made in ordgrésecute the fugitive on account of
his race, religion, or political opinions, or iemay be prejudiced there by upon his

eventual trial by the courts of he requestingestathere are some divergences on the

Page | 154



subject of extradition between the different statgs, particularly as to the following
matters:

1. Extraditability of nationals of the state of asy;

2. Evidence of guilt required by the state of asyland

3. Relative powers of the executive and judicigams in the procedure

of surrendering the fugitive criminal.

Before an application for extradition is made tlglouthe diplomatic channel, two
conditions are as a rule required to be satisfies:

a. There must be aextraditable person.

b. There must be aextradition crime.

We shall now discuss each of these conditions.

2.1. Extraditable Persons:

There is uniformity of state practice to the effdwdt the requesting state may obtain
the surrender of its own national or nationals lofdt state, but many states usually
refuse the extradition of their own nationals (2@/2 of Criminal Code of FDRE,
2004) who have taken refuge in their territoryhaitgh as between states who observe
absolute reciprocity of treatment in this regaetjuests for surrender are sometimes
acceded to. This does not necessarily mean tlafuthitive from justice escapes
prosecution by the country of his nationality.

2.2. Extradition Crimes:

The ordinary practice as to extradition crime®ifidt these in each bilateral extradition
treaty.

Generally, states extradite only for serious crineesd there is an obvious advantage in
thus limiting the list of extradition crimes sint¢ke procedure is so cumbrous and

expensive. Certain states, for example Franceadixr only for crimes which are
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subjects to a ‘definite minimum penalty’, both metstate requesting and in the state
requested to grant extradition. As a general tthie following offences are not subject
to extradition proceedings:

i. Political crimes;

ii. Military crimes, for example, desertion;

iii. Religious crimes.

The principle of non-extradition of criminalsystalized in the nineteenth century, a
period of internal convulsions, when tolerant, tdde states such as Holland,
Switzerland, and great Britain, insisted on thight to shelter political refugees. At
the same time, it is not easy to define a ‘politmane’ although a clear case would be
that where it is evident that the fugitive is togasished for his politics rather than for
the crime itself (Cf R/ Governor of Winson Green Prison, ex p Littlej¢h875) 3 All
ER 208).

=  War Crimes:
Recent practice shows a general dispassion ofesstat treat alleged ‘war crimes’
extradition crimes, however, there are a numbedagfisions of, municipal courts
treating war crimes as political crimes for the gmge of extradition (cKaradzoler
Artukovic 247 F (2d) 198 (1957), so that extradition isusefd. In one decisionRe
Wilson, ex p the witness T (1976) 50 ALJR 7@2¢ High Court of Australia declined

to treat war crimes as being crimes of a politctaracter.

Different criteria have been adopted to identifycditical crime:
the motive of the crime;
» the circumstances of its commission:
» that it embraces specific crimes only , e g, treagp attempted treason; (A
number of bilateral and other treaties after treosd world war, including the
Paris Peace Treaties of 1946 with Italy, RumaBialgaria, Hungary, and
Finland, provided for the surrender of ‘quislingsérsons guilty of treason) and

so-called ‘collaborationists’ with the enemy ocgung authorities).
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» that the act is directed against the politicedamization, as such, of the
requesting state;

» the test followed in the English cas®&e Meunier [1894] 2 QB 415nd Re
Castioni [92] QB 149 that there must be two parties striving for litfmal
control in the state where the crime is commdjttee crime being committed
in pursuance of that goal, there by excludin@relmst and terrorist acts from
the category of ‘political crimes’.

In R v Gevernor of Brixton Prison, ex p Kolczynski[1955] QB 540 the court
favored and even more extended meaning, holdmgffect that crimes committed in
association with a political object (e.g. anti-caonism), or with a view to avoiding
political persecution or prosecution for politicdefaults, are ‘political crimes’,
notwithstanding the absence of any intentionverinrow an established government.
Whether an alleged crime is ‘political’ is a questto be determined by reference to
the circumstances attending its alleged commissabnthe material time, and not in
the light of the motives of those who have g#id the prosecution proceedings and

the corresponding application for extradition.

International law leaves to the state of asylum #Howereign right of deciding,
according to its municipal law and practice, theegjion whether or not the crime

which is the subject of a request for extraditi®m ipolitical crime.

* The Rule of Double Criminality:
As regards the character of the crime, most sfatksv the rule ofdouble criminality;
i.e. that it is a condition of extradition that tbeme is punishable according to the law
both of the state of asylum and of the requesttagesThe application of the rule to
peculiar circumstances came before the UniteceStatupreme Court in 1933 in the
case of Factor v Laubenheimer (290 US 276Jhere, proceedings were taken by the
British authorities for the extradition afacob Factoron a charge of receiving in
London money which he knew to have been fraudulentitained. At the time
extradition was applied foFactor was residing in the state of lllinois, by the laofs

which the offence charged was not an offence indié. It was held by the Supreme
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Court that this did not prevent extradition ifcaading to the criminal law generally of
the United States, the offence was punishablecratise extradition might fail
merely because the fugitive offender would sucaedthding in the country of refuge
some province in which the offence charged waspnaishable. Substantial similarity
of the alleged extradition crime to the crime ighable according to the legal system
of the state of refuge is sufficient to bringarmffect the double criminality rule so as

to justify a grant of extradition.

* The Principle of Specialty:

A further principle sometimes applied is known ks ‘principle of specialty’,i.e. the
requesting state is under a duty not, without thresent of the state of refuge, to try or
punish the criminal for any other crime than that Which he was extradited. This
principle is frequently embodied in treaties of ragition and is approved by the
supreme court of the United States. In Great Brita application is a little uncertain;
in R v Corrigan[1931] 1KB527the Extradition Act was held to prevail over a3ty

of Extradition with France embodying the spegiaitinciple, and it was ruled that the
accused there could be tried for an crime forcwtie was not extradited, but one

which was referable to the same facts as allegékeinextradition proceedings.

2.3. Extradition under the Criminal Code of FDRE, 204 Art.21:

2.3.1. Extradition of a “Foreigner” Art. 21(1):

Any foreigner who commits an ordinary crime (i.@nrpolitical) outside the territory

of Ethiopia and takes refuge in Ethiopia may beragited in accordance with the
provisions of the law, treaties or internationastcum. However, it should be noted that
if the crime with which the foreigner is accused fafls under the scope of Art. 13 he
may not be extradited. Ethiopia retains its rightptosecute him under its principal

jurisdiction as the crime directly and principatigncerns her.

2.3.2. Extradition of “Ethiopians” Art. 21 (2):
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An Ethiopian national cannot be extradited to aifgm country. No person having the
status of Ethiopian national at the time of comiois®f the crime in a foreign territory
may be handed over to that country. However wheh sienial to surrender is made,
he shall be tried by Ethiopian courts and undeidpib law. This article endeavors to
protect the Ethiopian nationals from foreign jurgsins in the following ways:

» If the accused has the status of an Ethiopian matat the time of commission of
the crime even if he ceases to be an Ethiopian theredfeeshall still fall within
the scope of this provision.

» An accused shall be governed by this provision idex he becomes an Ethiopian
by the time of request for extraditiorthough at the time of commission of the
crime he was not an Ethiopian national.

Therefore, it is sufficient that the accused ishi@ status of Ethiopian national either at
the time of commission of the crime or at the tiofi¢he request for the extradition, fort
he applicability of this provision.

2.4. Procedure to request for Extradition (Art. 211 and 3)

Extradition shall be granted on the application enadproper form by the state where

the crime was committed provided; the crime dodsdirectly and principally concern

the Ethiopian state (Art. 13).

2. Art. 21 (3) lays down that where an crime rgisequestion of extradition the
requisition shall be dealt with in accordance vitike principles of Ethiopian law

and provisions of existing treaties.
However, if the crime complained of is of a poltimature, the criminal, instead of

being surrendered, may be granted political asyldrtradition of criminal is a well

recognized rule of International law and is goverbg the Extradition treaties.
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Extradition is made, as to a legal right, in respgconly those countries with which
there is an agreement for this purpose, althougintcies generally do not, as a matter

of international practice, even in the absencendExtradition treaty refuse extradition.

Unit Summary:

Jurisdiction means the ‘legal competence of a @agr court to hear a certain case or
class of cases’. The power of the domestic crimooairts has to be clearly defined in
order to avoid conflicts of jurisdictions. There yrae negative conflicts of jurisdiction
that arise when different courts deny the existesfcgirisdiction, over the matter in
guestion. In this case there is the possibilitycaminal escaping punishment and
positive conflict of Jurisdiction where differembwrts claim to have jurisdiction on the
same crime; there is a risk that the criminal migdexposed to double jeopardy. These
conflicts may arise at national as well as at maéonal levels. The former type of
conflicts is taken care of by the Criminal Proced@ode and the later type is the

concern of the Criminal Code.

There are five popularly accepted principle of gdiction. They are the principle of
territoriality, the principle of quasi-territoriality or the prote® or security principle,

the principle of active personality or the natiotyaprinciple, the principle of passive
personality or the passive nationality principtee principle of universality or the
principle of universal jurisdiction. The Ethiopi&riminal Code incorporates them in

the provisions relating to jurisdiction.

The jurisdiction of the Ethiopian Criminal Code mbg studied under the head of
principal jurisdiction where the Ethiopian Crimir@burts have the primary right to try
a case. In case of any difficulty in trying sucltase the right may be delegated to a
foreign court which then tries the case on behlaEtbiopian Courts. Under subsidiary
jurisdiction the Ethiopian Courts derive authoritytry a case from a foreign court.
Obviously these are the cases in which the Ethio@laurts don’t have any direct or

primary interest to try.
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Territorial application of the principal jurisdiom extends to the crimes committed by
any one on the land area of Ethiopia, in the bodfesater found within the national
territory of Ethiopia and in the air above the oaél territory of Ethiopia. Extra
territorial application primarily includes the crm® committed by any person in a
foreign country against interests of Ethiopia, @amcommitted by an Ethiopian
enjoying immunity in a foreign country, crimes coitted by a member of Ethiopian

Defence Forces in a foreign Country.

Subsidiary jurisdiction of the Criminal Code appli® crimes committed by members
of the Defence Forces against the ordinary law far@ign country, crimes committed
in a foreign country against international law oternational crimes specified in
Ethiopian legislation, or against an internatiomeaty or convention to which Ethiopia
has adhered, crimes committed in a foreign couagyginst public health and morals,
crimes committed abroad against an Ethiopian nati@r crimes committed by
Ethiopians while abroad provided that the crimpusishable under both the laws and

is grave enough to justify extradition.

‘Extradition’ is a political act which is done irupuance of a treaty or sorad-hoc
arrangementin which one state surrenders a person belongiagdther state who has
committed a crime within its territory. Requisitidar extradition is made upon the

determination of the domestic courts of the state.

Any foreigner who commits an ordinary crime (i.enrpolitical) outside the territory
of Ethiopia and takes refuge in Ethiopia may beragited in accordance with the
provisions of the law, treaties or internationalstaem. However, he may not be
extradited where the crime directly and principalpncerns Ethiopia; she retains her
right to prosecute foreign-criminal under its prpat jurisdiction. An Ethiopian
national having that status at the time of comroissf the crime in a foreign territory

or at the time of request for the extradition cdnp@® handed over to the requesting
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state. However when such denial to surrender isemiae shall be tried by Ethiopian
courts and under Ethiopia law.

Normally, a request for extradition may be accededonly if the crime is an
extraditable crime. It is a universally acceptetdiinational practice not to extradite in
cases of political crimes. Whether or not a wameris a political crime is a debatable
guestion. The principle of double criminality arftetprinciple of specificity are the
other important rules governing extradition. Thiene should be punishable according
to the law both of the state of asylum and of #guesting state is the requirement of
double criminality and as per rule of specificiflye requesting state is under a duty not,

without the consent of the state of refuge, todrypunish the criminal for any other
crime than that for which he was extradited.

Review Questions:
1. Defineextradition.What are the essential conditions of extraditioooading to

international practice?

2. Explain the concept of extradition as has bedopted by the provisions (¢
Criminal Law of Ethiopia.

3. What do you understand by the principles of d®ebiminality and specificity?

Critical Thinking!
Do you agree with the principle of double crimitg® For the application gf
extradition why should the alleged crime be puriainder the laws of the state |pf
asylum too?

Case Problem:

‘A’ an Ethiopian citizen agrees with ‘B’ a foreignkving in Dubai to supply ‘Chat

for the purpose of manufacturing a powerful nacaotiug that could be sold at|a

—n

very high price. ‘B’ in turn agrees to send theco#ic drug and high amount ¢

money to ‘A’. The agreement was concluded off Mpril 2004. ‘A’ supplied the
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‘Chat’ and the said drug was successfully manufadtuAfter receiving the initia)
payment which was very attractive, ‘A’ went on slyipgy ‘Chat’ for a period of six
months but did not receive anything in return reitmoney nor the drug. ‘A

became furious and took a flight to Dubai, mettBere and demanded for his shfire

of money and the drug. Due to some misunderstasdirag developed during the
arguments ‘A’ attacked ‘B’ and injured him very sesly. The next day he returngd

to Ethiopia without the notice of his foreign patn‘B’ was hospitalized and wg$

>

under treatment for a week but could not recovemfithe injuries. ‘B’ died. Thg
Dubai Criminal Courts started investigation of tnene and found that the criminfl

was an Ethiopian and is now in Ethiopia.

Discus all important issues relating to the triad punishment of ‘A’

References:

Books and Other Materials:
1. Philippe Graven, “An Introduction to Ethiopian Peraw”, HSIU, Addis
Ababa, 1965
2. Articles 11-21 of the Criminal Code of FDRE, 2004
3. Art. 2 of Constitution of Ethiopia
4. Art 104 of Criminal Procedure Code
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UNIT-IV
CONDITIONS OF CRIMINAL LIABILITY

Introduction:

This chapter deals with the elements that consti@iminal Liability in general and
under Ethiopian Law in particular. It basically teavith the basic requirements of

criminal liability.

These are the legal element of the crime, matel@hent of the crime that deals with
the conduct which may be of positive or negativewill also be discussed about the
mental element of the crime as requirement of glifitention or negligence) to

constitute criminal liability.

Generally, criminal law is concerned with blaminganduct and imposing punishment
on perpetrators of harmful actions. However, tive deetermines whether a certain act
is punishable or not by considering the circumstarar conditions under which the act
is committed or omitted. A person’s act does nokenhim criminally liable for the
mere fact that he committed a wrong.

The principles of modern criminal law require thetabdlishment of certain essential
elements to fix criminal liability to an accusedgmn. All crimes, whatever their nature

or seriousness, have some elements in common.

The Revised Criminal Code first defines the esaémonditions in the absence of
which no such behavior may deemed to be criminapuwrishable. This means the
“general ingredients” which permit deciding whether not a crime has been
committed and whether the criminal is guilty thdreme dealt with by the Code, before
it proceeds to lay down the “special ingredientsVarious crimes, which differentiate

one crime from another.
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In the earliest times, the mental attitude of anaral was not a relevant consideration
at all and a man was held strictly liable for thengequences of his active conduct
whether he intended them or not. The importancethase “general essential

conditions” in establishing a crime can be bettedarstood by an appreciation of the

gradual development of the modern principles ahoral liability.

The elements of criminal liability are the legalaterial and mental elements of the
crime. The Legal element consists of sub-princiglest include: the principle of

legality, non-retroactive effect of Penal Lawsjgdiction and period of limitation.

The material element of the crime includes prepamaand attempted offences. It also
covers causation in cases where the offence reqg@reesult to be constituted.
Causation is required to establish a link betwdendct and the result and helps to
identify the final stage of the material elementioé crime. The mental element of the
crime is also one of the important prerequisitesaforime to exist. This element covers
the general principles regarding mental elementenition in the form of direct or

indirect with its legal effects, negligence in tleem of conscious or unconscious with

its legal effects, and the standards of measumgljgence.

Objectives:

By the end of the chapter, students will be able to
» identify the essentials of the legal element.
» discuss the ingredients of the material element
» distinguish between the kinds and degrees of fprilthe mental element.

» analyze a given case so that they can label ampersainal or not.
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¢+ General Principles of Criminal Liability:

Section 1. The Crime And Its Commission:

Crime is generally a breach of legal obligatiomde. If the breach of legal rule or the
wrong has criminal consequences attached to wyilitbe a criminal offence. An

offence or a crime is, therefore, a wrong to a&gdnvolving a breach of a legal rule
which has criminal consequences attached to @. firosecution by the state in the

criminal courts)

1.1. The Essential Elements of Crime:

The maxim actus non facit reum nisi mens sit reaakes it clear thatjno man
may be found guilty of crime and therefore legallynishable unless in addition to
having brought about a harm which the law forbids,had at the same time a legally
reprehensible state of mindThis principle recognized that there are two eak
elements of crime:

» Physical elementtus reug

» Mental elementrfens rea

» The legal and material elements can be jointlyrreteto as thactus reus i.e.

the physical element of crime and the moral elemefars to the mens rea i.e.

the mental element of crime.

e Ingredients Of A Crime:

These are: The legal element, the material andhtiral element

The “Legal” and “Material” Ingredients of CrimeA¢tus reug as the physical element

of crime may be studied under two heads:

» Meaning of actus reus’
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» Causation of crime

* Meaning of actus reus

Actus reusmeansthe result forbidden by law brought about by humaonduct A
harm brought about by evil conduct manifests thié reind behind it. Until then the
guilty mind remains hidden in man’s thought andsitmpossible to detect the evil
intentions of a man. Moreover, simply having anl @iention does not make a man
punishable unless it ends in a harmful result. &toee, according to Prof Kennpgictus
reusis such a result of human conduct as the law seeksevent. The act done or
omitted must be an act forbidden or commanded byedaw in force. Thusactus reus

in terms of Art 23 includes the following:

» Whether the offender’s act or omission has caused:
. the event, for example, death, hurt etc. or
. A state of affairs, for example, disturbance tdwlmupeace or morals etc
This forms the material element of crime.

» Whether bringing about such a result or state fafirafis prohibited by law. This is

the legal element of crime.

1.1.1. The Legal Element of Crime:

This ingredient of the crime refers to the infringgnt of any law, which is a criminal

nature. This, in other words, means that a law rexst and this law must be violated
so as to hold a person criminally liable. In masses it is clearly said that a particular
act is a crime or an offence and that there shbeld law against it; but an act is not a

crime for the mere reason it is wrong.

In the absence of prohibition by the law, no aa ime even if it may seem wrong it
to the individual conscience. That is why ArticleoRthe Criminal Code of Ethiopia

provides that no act or failure to act may be régdras an offence unless the law so
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prescribes. Therefore, a person who performs awlaich is not penalized by any law,

such as prostitution or intoxication commits nceoffe.

In addition to this, the law which prohibits thenee should be in force, not only when
the act is committed, but when it is punishedh# taw ceases to operate due to repeal
before judgment is delivered, the accused canngiubéeshed for its infringement even
though it was in operation when he or she did tidabidden by law and when he or

she was convicted except in cases where the dafebdnefits.

The Ethiopian Criminal Code also incorporates thessential elements in Art. 23, sub-
Articles (1) & (2) in the following way:
(1) Acrime is an act which is prohibited andde punishable by law.
In this Code, an act consists of the commissionwbft is prohibited or the
omission of what is prescribed by law.
(2) A crime is only completed when all itedal, material and moral  ingredients

are present”.

The provision distinctly states the requirementhoée elements of a crime:
» The legal element,
» The material element and

> The moral element

1.1.2. The Material Element:

Material Element is also called the criminal aciaotus reusvhich normally is a pre-
requisite for criminal liability. It refers to thexistence of some sort of conduct on the
part of the perpetrator in order to make him/halk criminally. It may be defined as a
physical or muscular movement towards a given objich may also include willful
restraint from doing a given act. It is considetedbe a requirement to constitute
criminal liability as it is undesirable to punisme merely for his/her thoughts.
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Accordingly, the material element of a crime may dassified as commission,

omission, and commission by omission.

The material elemenA¢tus reusmay consist of:
1. Deed of comsios, or

2. Result of ogis.

In the words of Art 23/ 1, “A crime is an act whighprohibited and made punishable

by law”.

An act can be defined as “a willed muscular (bgdipvement”. If a crimnal shoots at
and kills a person, his “act” does not include ¢kent but only involves the willed act
of pointing the gun and pulling the trigger. Theukant deed is the “consequence of
the act’, but not the act itself. The phrase “mateingredients” means facts
surrounding the act, such as, the type of weaped,ydace and time of commission of
the offence, range of shooting, the part of theybaidthe victim hit by the bullet, etc.
The same act of shooting under different matefraumstances, for example, warfare,
execution of death penalty etc, may render théaadul.

The second paragraph of the same provision clepudts it in terms of acts
(commission) and omissions:
“In this Code, an act consists of the commissibrvieat is prohibited or the

omission of what is prescribed by law”.

This means, a crime should consist of either ofétHewing:
» Commission of an act prohibited by law, or

» Omission of what is prescribed by law

« Deed of Commission:
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The word actus connotes a deed i.e. a material result of humamdact. When
criminal policy regards as sufficiently harmful,ptohibits such a deed and seeks to
prevent its occurrence by imposing a penalty ®cdammission. Thusattus reusis
constituted by the ‘event’ or the ‘result’ and rimt the activity or conduct which
produced the event. For example, ‘A’ kills ‘B’ byabbing him with a knife. The
voluntary movements of A’s hand holding the kni$ethe activity which produced
the result i.e. the death of ‘B’. The same volupitactivity might sometimes become
necessary to produce some useful results like wheggeon needs to cut open the
body of a patient for performing a life saving semg Thus, the voluntary movements
of the human beings cannot be prohibited but prioducertain harmful results by
such activity is prohibited. This means, in the \abcexample, the voluntary
movement of the hand with a knife is not the ore th prohibited but causing the
death of a human being is. However, every harmfidne produced by human
conduct is notactus reusbut only such event which is forbidden by the lis an

actus reudorming the basis for criminal liability.

A ‘deed’ may cause harm such as destruction ofgrtgmr even of life but it is not a
crime unless it is legally prohibited. Inflictiorf barm is legally permitted, justified
or even commanded under certain circumstances fegge tdo not constitutactus

reus Thus, there are four categories of harmful evesdslting from active conduct,

of which only one category comes under the expoassiactus reus.

Classification of Events Resulting from Active Condct:

Events
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’

Lawful Events

Unlawful Events
1. Events resulting from acts

or

commanded by law.

Events prohibited by law
2. Events resulting from acts
permitted by law.
3.Events resulting from acts

justified by law.

Lawful Events:

» Events resulting from acts “Commanded” by law:

E.g. ‘Death’ caused by execution of a criminal,

Actus reaus

‘Demolition of buildings’ under the town planningheme etc.
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The officers executing the lawful orders of thetesta these examples, are
not punishable for the harmful consequences broagbut by them i.e.

death of a human being, destruction of property.

» Events resulting from acts “Permitted by law”:
E.g. Injuries caused by the force used in thesaoka criminal,
Injury Caused by a surgeon by ojiregeon a patient;
Hurt caused by reasonable cbastent of a child by a parent.
All these examples include “painful bodily injurfesvhich are necessarily
inflicted upon the subjects without which certa@mwful objects cannot be
achieved. There fore, law permits the inflictionsafch harms subject to certain
limitations.
» Events resulting from acts “Justified” by law:
E.g. Injuries or even death caused by acts dornt@anexercise of right of private
defense or self-defense. Law recognizes the rifldeti-defense of a person and
allows him to use necessary force to repel the edpgorded assault against human

body or property.

The injuries or even death caused in such exedfiggght of self-defense is not

punishable, subject to certain conditions.

» Unlawful Events: Commission of “Events” Prohibited by Law:

It is this category of harmful results of human @oct that constituteactus reus
Therefore, an act or omission becomes punishalle ibit produces a result that
does not fall under any of the categories fallimgler “lawful events”. This means
that producing the result that is prohibited by |&stablishes the legal ingredient of

crime.

* Result of Omission:
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The word ‘omission’ is generally used in the seaketentional non-doing. It is only
under certain circumstances, an ‘omission’ to aatones criminal. In fact the law
imposes responsibility for omissions reluctantlymi@sion” with reference to the
performance of a duty involves the idea of conssian willful omission. The
expressionomissiondoes not connote any obligation. Omission is aneds word
which merely refergo the not doing of something. Under the criminalv,| only
failures to perform legal duties can amount to arahomissions. Legal duties to act
might arise out of relationships or contracts, aghhbe imposed by statutes. Failures

to perform moral duties cannot constitute dloéus reus

Limiting criminal omissions to failures to perfortegal duties is based on the
proposition that the individual conscience, peepugr pressure and other informal
compulsion regulates behaviour more effectivelyntithrect criminal prosecutions.
Also, it would not only be burdensome but also isgible for the criminal justice

system to enforce moral obligations.

The general rule is thgdarents legal guardians, spouses ($®e Smith(1979) CLR
251 where the wife died after giving birth to dllstirn child, delivered by her husband
at home) and anyone who voluntarily agrees to éareanother who is dependent
because of age, illness or other infirmity, mayumna duty, at least until care can be
handed over to someone else. In three cases, thevds implied:

« R v Instan (1893) 1 QB 450, Instan lived with her aunt, whaswsuddenly
taken ill and could no longer feed herself or ¢atlhelp. She was convicted of
manslaughter because she neither fed her auntatied for medical help, even
though she continued to stay in the house andeataunt's food.

+ R v Stone & Dobinsor{1977) QB 354. Stone and his mistress agreedrefoa
his sister who was suffering froanorexia As her condition deteriorated, she
became bed-ridden but no help was summoned anddiglte They were
convicted of her manslaughter because they hadeztder into their home

and so assumed a duty of care for her.
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+ R v Gibbons & Proctor(1918) 13 Cr App Rep 134. A father and his live in
lover neglected his child by failing to feed hinhellover had taken on a duty of
care for the child when moving into the house ard wnder an obligation to

care for him.

A crime, according to Art 23/1, is also committedem a person fails to perform an
act the performance of which is prescribed by [@his means, not all omissions are
punishable but only those that are in breach otgall duty For example, ‘A’

happened to walk along a deserted road at nighhglwvinter. He saw a just born
infant abandoned on the roadside but did nothingawe it and went away. Next
morning the infant died being exposed to the chaliynate. His attitude towards the
dying infant may involve omission of a moral dutytlis not punishable under any
legal provision. Therefore, omissions to be puriidarimes must involve breach of
some specific duty either imposed or recognizedldy. Basing on the said

requirement of violation of a duty “omissions” arfetwo kinds:

1. Crimes of Omission: Where there is a Duty Imposkby Law:

The law often imposes the duty to do something, te.geport about the criminals, to
register the birth of a child, etc. and penaliZes failure to carry out these duties.
Crimes of this type are referred as “Crimes of Giois' and are characterized by the
non- performance of a mandatory act. The followarg some of the crimes by
omission under the Criminal Code:

* Failure to report the preparation, attempt or cossion of a crime Art. 39.

* Failure to report the preparatory acts of treasawhrautiny Art. 254-256

» Failure to inform of a crime punishable with deatHife sentence, Art. 443.

» Failure to report danger in time of emergency, ganaobilization or war Art 308.

* Failure to obey enlistment or mobilization, or taé to enlist Art. 284-285.

* Failure to appear before courts as a withess acansed person Art, 448

* Failure to lend aid to another. Art 575.

* Failure to provide the maintenance allowances Ktipd under Article 658.

» A parent’s gross neglect in bringing up a childt 659
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* Failure to report the possession of counterfeit eypirt. 779

* Failure to exercise proper supervision over dangepersons or animals. Art. 824.

« .Failure to notify the competent authority and ceaiment of property. Art. 855

2. Crimes of Commission by Omission: Where there ia Duty Recognized by Law:

A crime is committed when a person fails to perfanduty recognized by law, such as,
professional duty of a doctor. Refusal to providefgssional service by a doctor,
pharmacist, dentist etc., who contrary to his dartg without just cause refuses to provide

his services in a case of serious need, is madesim@abie under Art 537 of the Criminal

Code. If harm is caused by such refusal, it iSra&f commission by omission.

The termfailure andrefusal at times require a careful distinction. For exasnipl a case

falling under Art 778, a shopkeeper expressly state refusal to accept a legal tender (i.e.
National money or currency) by saying ‘No’ or “I wo take”, he has performed an act
through a willful act i.e., “words of his mouth’f lis refusal takes the form of a negative
sign, he has still acted through customary signefafsal. Failure on the contrary involves
non-action in violation of law. The precise distioa between the three different methods

of bringing about a harmful result may be apprecdiats follows:

“Actus reus or the physical element of Crime

Deed of Commission

Results of Omission

Crimes of Commission

Crimes of Omission

Crimes of Commission b

“Acts” “Failure” Omission “Refusal”

These are characterized It is impossible tg These offences include
by positive behavior, i.e. bring about these behaviors which include
by actively doing results by positive both positive and negative
something to bring behavior. These arne elements refusal to perform
about the harmful the results of negative a duty includes a positive
‘result’. conduct omitting tg expression 0

act expected of him. ‘unwillingness  to  act’

expected of him.
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A person who “intentionally leaves without help ergpn in imminent and grave peril
of his life, person or health when he could have lem assistance, direct or indirect,
without risk to himself or to third parties ...” (A575/1) is deemed to have committed
the crime. If a criminal is “under an obligationofessional or contractual, medical,
maritime, or other, to go to the victim’s aid orlémd him assistance” (Art. 575/2) the
crime is relatively grave. However, the provisiasfsthe article represent crime of
omission, as in the case of failure to bring ugdzen under Art. 659/1. If instead, the
gross neglect in the latter example causes inputié child (/art. 659/2) the crime falls

under commission by omission.

1.1.3. THE ‘MORAL INGREDIENTS’ OF CRIME ( mens rea

This has got something to do with the guilty stafemind of a person which is
associated with the principl&Nulla poena, sine culpa’which means there is no
punishment without guilt. This implies that a pergannot be held criminally liable for
those acts he/she commits without there being auly What so ever on his or her part
unless there exists some sort of blameworthingss.vEry principle of this element is

provided under Article 57 of the Criminal Code whieads as follows:

“No one can be punished for an offence unless lseble@n found guilty there of under
the law. A person is guilty if, being resgsible for his acts; he committed an offence

either intentionally or by negligence.”

No one can be convicted under Criminal Law for enhpeenalized by the law if it was
performed or occurred without there being any goilthis part, and was caused by
force major, or occurred by accident. Nothing irs tArticle shall be a bar to Civil

Proceedings.

According to this Article, that lays the generainpiple of guilt or fault a responsible
person can be convicted and be punished for hiseoracts in so far as he or she

commits the offence based on guilty state of mi@dilt, therefore, is an essential
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factor in determining whether a crime has been ciitedh The perpetrator should be

held criminally liable and be punished if he or slgés in a blameworthy manner.

According to Art. 23 of the Criminal Code, any cearnsomprises legal, material and
moral ingredients, all of which must be presentlstt the crime may be deemed to
have been completed. The provisions of Arts. 5d6d@ling with ‘Criminal Guilt’
define this moral ingredient i.e. the state of mioidthe criminal at the time of
committing the unlawful act. Although there isegadl presumption that every accused
is responsible for his acts, there is no presumpti@t every responsible accused is
guilty. The important principle of criminal law ah requires proof of guilt before
attaching criminal liability to a person is recaggdl by the Constitution under Art.
20(3) which provides that, “accused persons haeeritjht to be presumed innocent
until proved guilty”. Therefore, it must, always kstablished that, “the state of mind
of the accused at the time of the commission ahenvas of the nature defined in Art.
58 or 59"

* Meaning of Mental Element:

One of the main characteristics of our legal sysieitiat the individual’s liability to

punishment for crimes depends, among other thimggertain mental conditions. The
absence of these conditions where they are requieggitives the liability. This means
that, the liability to conviction of an individualepends not only on his having done
some outward acts that the law forbids, but orhlaing done them in a certain frame
of mind or with a certain will. These are known “asoral ingredients or mental

elements” in criminal responsibility. That is, \hiacting in a particular way one
intended certain consequences or might foresavpaisibility of those consequences.

Therefore, an act in order to be a crime must Imencitted with a guilty mind.

These requirements of criminal liability are righttxpressed in the Latin maxim
“actus non facit reum nisi mens sit reafact alone does not make a man guilty unless

his intentions were guilty). This is a well knownrgziple of natural justice. No person
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could be punished in a proceeding of criminal reaturless it can be shown that he had
a “guilty mind”. However, unlike physical elemeoitcrime the mental element poses
a difficulty in its proof. Since, it is a known fathat we cannot know what was going
on in the mind of a person at the time of commissibthe crime and it is natural that
we cannot expect him to confess what was on hisdmit is mainly on the
circumstantial evidence that the Court dependsstabéish the moral ingredients of
crime. To this end, the Courts have tried diffener@thods to find the mental element

of crime.
» Attempts to Determine the “Moral Ingredient” of Cri me:

The ‘Moral ingredient’ of a crime refers to thedtt of mind’ of an accused at the time
of doing the act constituting a crime. What wasigmn in the mind of the accused at
the time of commission of crime only he should knand at the same time we cannot
expect him to come and confess before the coudessty about his state of mind.
Therefore, it becomes the task of the court to rinfiem different facts and
circumstances before, after and attending at the &f the commission of the crime. In
an attempt to assess the “state of mind” in esthinlg a crime, the courts adopted
different tests at different points of time duritige history of development of doctrine
of mens rea The following are the various tests appliednveistigating the working of
the mind of the person at the time of doing therestilting in crime:

1. Objective standard of morality,

2. Test of subjective standard,

3. Voluntariness of conduct, and

4

. Foresight of consequences.
1. Objective standard of Morality:

The first test to establish the ‘moral ingredieot’the crime was applied objectively.
That is to say, “the facts of each case were stuthesee whether the accused’'s

behavior did or did not reach the moral standartegaly accepted and approved in the
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period”. This is nothing but the essence of tst bf reasonable man. In this test the
true question was not whether he himself thougldt this conduct had been
blameworthy or not, but the courts went on the isgdion that their own standard of
what was right or wrong was the true test. Thé test is that, ‘it must be known to
everyone including the accused and that if factswsld that the accused had not
conducted himself as a man obedient to the maé evould have been expected to
conduct himself, this established hi&ns reaThe working of this objective test in this
ethical framework would have been more likely togméy than reduce his liability to
conviction, in case the prisoner tried to argue Heahad acted upon different criterion

of good and evil.

2. The Test of Subjective Standard:

The adoption of the accepted rules of morality agi@rion of mens reain practice
meant “the courts appraised the accused’'s condbgctively giving no much
opportunity to the accused to prove his state oidnaitherwise”. Yet a consideration of
the actual working of mind of the prisoner was segily involved, at least to some
extent, in certain cases. For example:

» If a man was honestly mistaken as to the facts wpltich he took action,

or
» He was so insane as not to understand what he oiag, dr
» He was compelled by overpowering physical force e helpless

instrument in another person’s misdeed.

In all these cases, he could not be reasonably &aile guilty. In all these
circumstances, criminal guilt was often negativedhe courts by the argument that
“what had been done was not the accused’s actis fikans that the accused had not

caused the harm, as there wasmens rean his part.
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The new doctrine of subjectiv@ens reagave the courts a new method of avoiding
excessive hardship in reasonable cases of selficksfaccident, mistake of fact etc. All

these came to be accepted as grounds of excuseifimmal liability.

3. Voluntariness of Conduct:

Gradually, the courts adopted another method @béshingmeans rea The courts
felt that if the man’s conduct could be proved &uoluntary i.e., “the movements of
his body in producing the harmful result were willmovements then himens reavas
established”. In cases where he could show tleatdmduct was involuntary i.e., his
bodily movements were not operated by his willwweild have no responsibility. For
instance, ‘X’ is holding a knife and ‘Y’ seizes tlaem of ‘X’ and by means of his
greater physical strength causes the knife in #tredlof ‘X’ to wound ‘Z’. Here the
movement of ‘X’ was not voluntary since it was tio¢ result of any mental intention
on his part. That is, the movement of his hand masoperated by his will. In fact, it
was not the act of ‘X’ but the act of 'Y’ who hadized his hand and caused the wound
by overpowering him. Hence, ‘X’ is not liable foausing the wound. Thus, the first
stage in the adoption of subjective mens rea washiesd when it was recognized that a
man should be held guiltless if he could show thistmovements that led to the harm

were involuntary.

Thus, according to the test of Voluntariness ofduan, it was essential that the conduct
of accused should have been the result of the iseef his will in all crimes.
However,mensrea in this sense relates not to the harm which the braught about
but to the movements (physical acts) by which heught about the harm. In other
words, it indicates his mental attitude to his agetcand not to his mental attitude to the
consequence of his conduct. In cases in whichmimable to show that his conduct
whether in the form of action (commission) or cadétion (omission) was involuntary,
he must not be held liable for any harmful resuttdoced by it. What has been done is
an ‘actus reus’ but his defence is that he is not legally resfmeador hisactus reus

Therefore, in cases of persons acting under théuemée of Somnambulism

Page | 180



(sleepwalking), insanity, intoxication or automatithe defense of involuntary conduct
was available.

4. Foresight of Consequences:

The method of determination afens reahrough establishing voluntary conduct was
found not satisfactory in certain instances. PBFaanaple, in cases of ‘pure accident’
where there is no foresight of consequences ifvtiientary conduct of the person in
driving the vehicle is taken to be msens reahen he should be punished even for an
accident. Thus, it is not enough to be satisfleat an accused person conduct was
voluntary.

There should be proof that “he must have had fgh#sof consequences” of his

conduct. A man cannot be held guilty if his volnmyt actions result in harm but the
harm was not contemplated. Accordingly, there desloped a principle that “a man
should not be punished unless he had been awdre/laa he was doing might lead to
mischievous results”. The nature of the preciseuonstances, the foresight of which
attracts criminal guilt, is fixed by law and variigsm crime to crime. Now, foresight of

consequences is the common requirement for allesriamd it is this subjective element

of foresight which constitutesens rea.

* Various Forms of “Mens rea”:

Usually when a man intends to produce a partia@sult, he regulates his conduct in
order to produce it. In other words, his conductaituated or inspired by his
intentionfmens rea.However, there are cases involving criminal lidpilwhere the
mens readoes not actuate the conduct, it simply accomgathie conduct or coincides
with it, like where he is reckless as to the redudt acts with knowledge that the deed
may result from his conduct and it cannot be daéd the conduct has been actuated by
mens rea Since in this instance, though he takes risthefresult consciously, he does

not intentionally regulate or design his conductarder to produce such result.
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Therefore,mens readoes not mean a single precise state of mind tbtakes on

different colors in different surroundings. Thatlr is that there is no single precise
state of mind common to all crimes. The formsrans reahat are required by the
Ethiopian Penal Code may be better appreciated amthnderstanding of common the

forms of mental element.

1.2. Analysis of Provisions Relating to Essentialnbredients of Crime under the

Criminal Code of Ethiopia:

Within its description of crime in Ethiopia, CrindhCode of 2004 defines it under
Article 23, reads:

1. Criminal offence is an act or omission, which istgbited by law.

2. The criminal offence is only completed when alllggal, material and
moral ingredients are present.

3. A criminal offence is punishable where the cour$s faund the offence

proved and deserving of punishment.

From this definition one can understand that crisnan intentional or negligent act or
of intentional omission which is prohibited by latlhat subjects a person liable

criminally when it is proved beyond any reasonaiiadow of doubt.

This is to mean that crime in Ethiopia requiresaleglement, material element and
mental element. It is also important to bear indrtimat independent existence of these
elements at different times in one person is nfficéent to constitute criminal liability.

Rather, they shall exist together at the time efdbmmission of the offence.

¢ Common Forms of ‘States of Mind’:
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1.2.1. Intention:

“To intend” is to have in mind a fixed purposeréach a desired objective. The noun
“intention” is used to denote the state of mindaahan who not only foresees but also
wills the possible consequences of his conductr éample, a man throws down
another man from a high tower or a man cuts ansthie@rat, in these cases it is clear
that he both foresees the victim’'s death and a¢sirel it. Even in cases of omission,
the desire and foresight are the same, for examaphean knowingly leaves a helpless
invalid or an infant without nourishment or othecessary support until death occurs.
He had the foresight and desire for the resultvilt be noted that there cannot be
intention unless there is foresight, since a mastrdacide to his own satisfaction and
must accordingly foresee that to which his exppspose is directed.

Again, a man cannot intend to do a thing unlesddstres to do it. In fact, it may be
thing which he dislikes doing but he dislikes stilbre the consequences of not doing it
i.e. to say he desires the lesser of the two ewitstherefore, he has made up his mind

to bring about the result or the consequence.

Recklessness (indirect intention)

Intention cannot exist without foresight, but fagkd can exist without intention. A
man may foresee the possible or even probable quasees of his conduct and yet not
desire them to occur. In spite of this foresidtitd proceeds on his course of action he
knowingly runs the risk of bringing about the uninasd result. To describe this state of
mind the word ‘reckless’ is the most appropriatEhe words “rash” and “rashness”
have also been used to indicate the same attitddman who is reckless may prefer
that —

» the event shall not happen, or

» he may not care whether it happens or not.
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Nevertheless, in either case he does not dedsicehidppen and therefore, does not act
with the purpose that it shall happen. Unfortulyatidis is a very common attitude of
mind and is found mostly in the cases of dangerduging of motor vehicles,

adulteration of food materials, drugs and medieglligence etc.,

*  Forms of “Moral ingredients” Under the Ethiopian Cr iminal Code. (Arts.
57-59)

The cardinal principle of criminal liability, as é@wodied in the maxinactus non facit
reum nisi mens sit reais expressed in the sub. Art (1) of Art 57 of Gminal Code,
according to which “no one can be punished for #@nce unless ... he commits an
crime either intentionally or by negligence”. Thesates of guilty mind are defined in
Arts. 58 and 59. It is a general and absolute itiomdof liability that the offender
should have had a guilty mind for fixing criminahbility. However, there is no
uniformity in the moral ingredient required for atimes, since the same act may be an
ingredient of several different crimes it must stablished from case to case exactly,
what the accused had in mind before one can dek&erime of which he is guilty.
The fact that the moral element of a given crimahisent, for example, in cases of theft
(Art. 665) if the intent to obtain an unlawful eciiment is absent, the accused is not
punishable for that crime. But it does not necelgsiallow that he is not punishable at
all, and he may well be found guilty of a differemime for example, unlawful use of

the property of another (Art. 678), for which nd¢eint to enrich oneself is required.

e Criminal Intention: Art. 58

‘Criminal intention’, constitutes the highest degref criminal guilt and comprises of
two elements in the words of Art. 58. According3ub-Art. (1) a person intentionally
commits an crime who infringes law:

» with full knowledge and

> intent.

Page | 184



In fact, the terms full knowledge and intent appéyelack the requisite precision and
clarity to represent the drafter’s original Frerelms “la conscience” (awareness) and
“la volente” (will or volition). The terms full kowledge and intent in Article 58 can

thus be taken to respectively mean awareness dhd wi

*  Full knowledge:

“Knowledge” is “awareness” of the consequencesno@et, though the person may not
intend to bring it about. For example ‘A’, attadkley a wild animal, calls out ‘B’ to
fire in order to save him, though with imminentzaed to himself. ‘B’, in response to
A’s request, fires and causes the death of ‘A’reHB’ is not liable for A’s death since
B’s act was not the intentional killing of “A”, thugh ‘B’ knew that the act was likely to
cause A’s death. Therefore, “awareness” meanalitigy to foresee the nature, factual
circumstances and consequence of one’s act or immisénother example could be of
a surgeon who operates with the consent of thenadind is not liable for murder if the
patient dies in the process of surgical treatm&nte the surgeon has not intended to
kill him, though he knew that the operation coull fatal. Thus, criminal intention
firstly implies awareness.  Therefore, it folthat:

» where an act is penalized by law regardless o€atssequences, the person
who performs this act may not be deemed to performtentionally unless he
is aware

» of the circumstances which have the effect of rendeit criminal e.g. a
person does not intentionally commit a breach t€iaf secrecy if he does not
know the information he discloses is “secret” (A9.7)

» Likewise, if under the law certain consequencestrbesachieved so that a
crime is complete, a person may not be regardetiazsng intentionally
committed this crime unless he knew that such apresgces would follow.
For example, a person does not intentionally commoinicide if he is not
aware of the fact that his target is a human beind that he is going to
produce the death if human being (Mistake of fAct, 80).
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Therefore, in every case, the object of the critrsnatent must be ascertained having

regard to the ingredients of the crime as laid dawthe Special Part of the Code.

e |ntent:

If we refer to the original French term la volentes understand that the word ‘intent’
is used in Article 58/1 to mean ‘will’ or ‘volition Every conscious act that we do is
preceded by a certain state of mind. No physiciaisgpossible without bodily motions.
And every bodily motion which constitutes an ‘aist’preceded by a desire for those
motions. According to Austin, “bodily movementsegbwills. They move when we
will they should. The wish is “volition” and theomsequent movements are “acts”.
‘Will" involves a desired objective or active desiri.e. desiring the result as an
objective of the act or omission. Such a will éxisvhere a person, for example,
deliberately strikes another with the desire tdighbodily injury. In this case, there
are:
» ‘awareness’ of the act, the circumstances andriblegpble result,

» the ‘desire’ for the probable result.

Under such cases, there is criminal intention étengh the chances of achieving the

desired result are small.

. Volition, Intention and Motive:

These three terms are interrelated. Every conscati that we do is preceded by a
mental condition. Every bodily motion that cong#s an act is preceded by a desire
for those motions. The desire that impels the omo known as volition. When an act
done is preceded by a desire for the act and H sudesire is not produced by fear or
compulsion we say it is a voluntary act. Thus,baltlily motions, which constitute an

act, are preceded by the desire for those motidhss desire is called volition.
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The longing for the object desired which sets tbétien in motion is motive. The
expectation that the desired motions will lead eatain consequences is the intention.
Thus, the intention is not a desire whilst motiseTihe terms intention and motive must
be precisely distinguished. We may try to undebtanan illustration. For instance, in
beating his victim the person in his act of strikintends to cause him pain. Causing
pain may be to satisfy his revenge or cripple hgaiast combating with the accused in
a race or merely to indicate his superior strendflach of these interests is called the
motive. It is this reason why he does the actenition is the foreknowledge of the act,
coupled with the desire of it, such foreknowledgd desire being the cause of the act,
in as much as they fulfill themselves through tperations of the will.

An act is intentional if, and as far as, it exist$act, the idea realizing itself in the fact

because of the desire by which it is accompanied.
Intention, under Article 58 is found in two differeforms:
» Direct Intention Art 58/1/Para (a)

The existence of will accompanied by awarenessgwa@viminal intention as per Art.
58/1, Para (a) as has been explained above, iil.défhis category of intention is
usually referred to as direct intention as theee these distinct characteristics of this
form of state of mind:

> afixed object,

» aclear foresight of consequences , and

» a desire for consequences.

The state if mind of the person is unmistakablhecdtied towards the object and the

offender willingly and deliberately brings abouettharmful result”.
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* Indirect Intention ( Dolus Eventuali3:

Art. 58/1, Para (b), reads thus, “... he being awhet his act may cause illegal and
punishable consequences commits the act regarthesssuch consequences may

follow”.

In this state of mind, the criminal does not de#fieoccurrence of the harm. However,
he is aware of the possible consequences and yetwigling to renounce his act since
he has some other object in his mind. In otherdapothough the criminal does not
desire, he accepts the occurrence of possible maorder to achieve his own object.
To illustrate, if a driver, who is eager to avoidirg late for an appointment, drives
rashly exceeding the appropriate speed with amtiote to reach his destination in
time. Here for sure he could foresee the possibilof hitting a pedestrian on an
overcrowded street, accepts the possible harmtitidtes proceeds with his course of
conduct consciously taking the risk. Here indineténtion is said to exist in case he
causes bodily injury, death or damage to propehty'indirect intention’, the offender

does not foresee the harm as a certainty (or regtaity) but only as a possibility.

It, thus, differs from the direct intention whereetcriminal is aware of the certainty or
near certainty of the harm. Yet, it has much imown with direct intention, because
the accused is aware of possible consequences dhaglyw pursues his act by
accepting the occurrence of the possible harm.

This kind of mental attitude is commonly referredas “recklessness”.

Criminal Negligence Art. 59:

“Criminal Negligence” constitutes criminal guilt @f lower degree. Where criminal

intention must be excluded on the ground that threditions laid down in Art. 58 are

not fulfilled the question arises as to whetherligegce is present.
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1.2.2. Negligence:

‘Negligence’ is another form of mens rea. Culpabégligence is a condition for

criminal liability. Negligence is not taking cawhere there is a duty to take care. In
negligence, there is a state of mind in which therabsence of desire to cause a
particular consequence. The standard of carelettatd by law is that of a reasonable

man in identical circumstances.

What amounts to reasonable care is ‘a questioaaf depending on the circumstances

of each case.

Negligence means the failure to exercise care themeausing harm (undesired by the

accused) that could or should have been normapeeaed. Article. 59/1 provides:

“A person is deemed to have committed a criminahagligently where he acts:

(a) by imprudence or in disregard of the possible eguence of his act while he was
aware that his act may cause illegal and punishablesequences; or

(b) by a criminal lack of foresight or without considiéon while he should or could

have been aware that his act may cause illegal@mishable consequences.”

The essential elements of the provision are:
1. Acting by imprudence or ( inadvertent)
2. Being aware that his act may cause illegal andghatile consequences acts
in disregard of such consequences, or (Advertent)
3. Acting by a criminal lack of foresight, or (Advent
4. Acting without consideration of possible conseq@snehile he should or
could have been aware that his act may cause lillagd punishable

consequences.(Inadvertent)

A careful consideration of these essential elemehtgegligence reveals two kinds of
negligence:
1. Advertent (conscious) Negligence.

Page | 189



2. Inadvertent (unconscious) Negligence

It is the element of “consciousness” in bringingoal the consequences that
differentiates these two forms of negligence. dthicases criminal lack of foresight or

imprudence must be proved.

» Advertent Negligence:( Meaning and Distinction from Indirect Intention

Acting in disregard of possible consequences defaomscious type of negligence. In
this form of negligence the criminal, like in thase of in direct intention, foresees the
possibility of some harm but disregards (or re)edss occurrence. Under indirect
intention the criminal accepts the occurrence & possible harm whereas in the
advertent negligence the person rejects the pdigsibf the harm which in fact
materializes as a result of his negligence. RbaligGraven, gives the following
illustration to clarify the point. ‘A’ is driving @ar and ‘B’ his passenger, points to him
that he drives too fast and might hit someone, haclwthe driver replies ‘you needn’t

worry, | am a good driver’ ...

A moment later, ‘B’ again insists that the drivé&aosld slow down. ‘A’ then answers,
“I've told you that | am a good driver. Anyway,i# 2 o’clock in the night, the police
are asleep and no body will see us if somethinglghioappen.” There after, ‘A’ runs
down a pedestrian who dies ----- Had the accidek@rtglace after--- the first statement
---- he had rejected the possibility of hitting ssone (advertent negligence). But, after
he made his second statement “it is virtually éertat he had accepted the possibility

of causing a result,” there by entering into thelmeof indirect intention.

* Inadvertent Negligence: Meaning and Distinction fom Advertent

Negligence:

Acting without consideration represents the uncansctype of negligence. Under

inadvertent negligence the accused is not awaeepafssible harm. The offender does
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not foresee the result at all. For example, theised believing that the gun is unloaded
pulls the trigger and to his surprise finds some imjured. It cannot possibly be a case
of pure accident since he is handling a deadly weawhich requires the exercise of
care and caution on his part. His failure to tageeanakes him liable for negligently

injuring the person. In the same example, if terafer having foreseen the possibility
of hitting ‘B’ but disregarding the same, shootsaecertain target and unfortunately

injures ‘B’, his state of mind may be describeddsertent negligence.

e  Criminal Lack of Foresight:

This expression used by Art.59, denotes want af wath which people of reasonable
prudence are expected to act and want of whichuligable. These acts are done in
haste without due deliberation and caution. Thege produce a result the criminal
never expected and which he may most regret. Bus Ipeinished not for the effect
produced which he could not perhaps foresee, muhéomanner of doing the act which

was fraught with danger. It is his attitude towan@ésconduct that is blameworthy.

= Standard of foresight and Prudence: Art.59/1/ (b)

What amounts to negligence depends on the faaadf particular case. Foresight, to
be reasonable, requires care and attention rel&bintbe matter in question. The law
does not expect the same degree of care and cdxdgrorall persons irrespective of the
position they occupy. This means the objectiveddesh cannot be purely ideal because
as rightly put forward by Art59/1/(b) due considera has to be given to subjective
factors such as the “age, experience, educationpation and rank” of the accused.
The care that is reasonably expected of an acqesson as per the “reasonable man’s
standard”, therefore, does not denote an abstrgthical model, but refers to the

“prudent man” under the circumstances of the actuse

Page | 191



“Due care and attention” implies genuine effortréach the truth and not the ready
acceptance of an ill natured belief. The deternomatf lack of foresight may be said
to have dependant on 3important factors:

» The nature of the act done by the accused,

» Magnitude and importance of the act done; and

» The facility a person has for the exercise of eare attention.

For example, where a man is charged with the dofiegrtain office, requiring skill or
care and the question arises whether in the digehair his functions he has exercised
his duty to foresee or not, he must show that Isetddeen such care and exercised such
skill as the duty reasonably demands for the deehdirge of his professional duty. The
degree of requisite care varies with the degresaafjer which may result from want of

care.

» Liability to Punishment in Case of Negligence:

Art. 59/2 provides that, “crimes committed by ngghce are liable to punishment only
if the law so expressly provides by reason of timaiture, gravity or the danger they
constitute to society”. Accordingly, negligence rnist punishable unless a specific
provision under consideration expressly embodiggigence as its component part.
For example, Arts. 543, 559 expressly incorporeggligence as an ingredient of the
offence. There are other provisions such as AB8, 841, etc, which do not distinctly
refer to intention or negligence. Yet, becauseptineishment of negligence requires an

express inclusion of ‘negligence’ such provisiam&iriably imply criminal intention
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Distinction between Different Forms ofmens reaUnder the Code

Art. 58

Criminal Intention

Art.

59

Criminal Negligence

Direct Intention Indirect Intention Advertent In advertent
Negligence Negligence
1. There is full There is awareness ofThere is There should or

knowledge i.e.,
awareness of
consequences
accompanied by
with (intent).

2. The foresight ig
certain or nearly
certain as to the

consequences.
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4.
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20of the possibility of
the consequences

present.

b There is no desire fad
b
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Review Question:

Read the following hypothetical case and providengers based on the relevant lawg
1. Adamu maintained a stack of hay near the boyndfahis own premises; that tr.lle
hay was in such a state when put together, asue gse to discussions on the

probability of fire: that though there were contilig opinions on the subject, ypt

during a period of five weeks, Adamu was repeatediyned of his peril; that his stogk
was insured; and that upon one occasion, beinged\d take the risk down to avagjd
all danger, he said “he would take every care tvgmt the danger. He then mad¢ a
chimney and took every necessary step to avoidiskeln spite of all these efforts thje
risk burst into flames from a thunder strike; tharfes communicated to Alemu’s bafn
and stables, and thence to the cottage that beltnd@aniel, which were entirel
destroyed.

What is the state of mind of Alemu at the timetlted damage caused upon Danigl’'s

property? Why?

« Accident:

* Meaning of Accident:

Stephenobserves, “An effect is said to be an accident wtenact by which it is
caused is not done with intention of causing it amden its occurrence as a
consequence of such act is not so probable tharsop of ordinary prudence ought

under the circumstance in which it is done, to ta@sonable precaution against it.”

Art. 57 (2) of the Criminal Code of FDRE provides:

“No one can be convicted under criminal law for aact penalized by law if it was
performed or occurred without there being any gudn his part, or was caused by
force majeure, or occurred by accideht
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A person’s act is not deemed to be a criminal &dtei infringes the law under
circumstances that amount to accident or force un@je his means, in order to make a
person criminally liable, his act must have beemmatited or omitted by his guilty act.
The act must have been performed either intentipral by negligence within the
meaning of Art 57(1). Therefore, the absence anhon or negligence on the part of
the accused while committing the act that resultetthe harmful consequences can be

claimed as a defence for criminal liability.

Generally speaking, the essential conditions feaging a case of accident are:
1. The act must be an accident or misfortune.
2. The act must have not been done with any crimimtahition or knowledge.

3. The act must have been done with proper care arttbna

+ Misfortune or accident:

Both the words ‘accident’ and ‘misfortune’ implyjumy to another. Accident involves
injury to another; misfortune implies as much igjuo the author as to another
unconnected with the act. For example, where, tvea A andB went to shoot wild
rats, and they took their positions and laid waitfor the game. After a while, some
rustle was heard and ‘A’ believing it to be wild,réired in that direction. The shot
cause®’s death. A’ will be protected under the defence of accidentbse the death
was caused by accident. In this case, the gun,whibh the accused had fired, was an
unlicensed so, he would rather be liable for the ok unlicensed gun but it cannot
deprive him of the defence of accident. But whese tcars running in opposite
directions collide with each other resulting inungs to the drivers of both the vehicles,
it will be a case of misfortune. However, in praetino distinction is maintained
between misfortune and accident. An injury is saitbe caused accidentally, when it is

neither willfully nor negligently caused.

» Absence of both intention and negligence:
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For the purpose of establishing the defiance oidact, the presence of both the forms
of mental elements ‘intention’ and negligence stooé negatived. Proof of mental
element in any of the forms described in the Aegcb8 and 59 while committing the
act leading to injury to another cannot not beseaz accident.

Illustration: ‘A’ caused the death of ‘D’ by shooting an arrow urttterbona fide
belief that he was shooting the arrow at a beackvhad entered into his field and was
destroying his maize crop. Here death was the cmpesee of an accident as the
accused neither intended nor knew that he was isigpat a person. He honestly

believed that he was shooting the wild animal.

* Act Done with Proper Care and Caution:

Illustration: A is at work with an axe. The head of the axe sulydéas off and hit a
person standing nearby injures him seriously. There negligence on the part Af
He can claim the defence of accident here provigetiad taken proper care of fixing
the axe before he starts working with it. Whergifag driver drives his car rashly and
causes the death of a pedestrian, he liable faimgueath by negligence as he failed

to take care and caution required by a personsoptafession.

Section 2: Relationship of Cause and Effect:

Art. 24. of Criminal Code, lays down the principhat, “a person is answerable for the
consequences of his act or failure to act onlyarfas as there exists a relationship of
cause and effect between his act or failure and¢ahsequences. The fulfillment of this

essential principle gives rise to difficulties snihe concept of cause is impossible to
be defined in such away that a specific resultinagvery case be automatically traced

to specific behavior.

The general meaning of the term ‘cause’ is the @ctthe agency’ that has caused or

produced an effect. The doctrine as to the comoreof causes and effects is known as

Page | 196



causation in law. It is an investigation of actiethcaused effect. A harm which has
been suffered is an event and majority of such tsvare products of a plurality of
factors. A ‘factor’ is said to have caused a pattir event if, without such factor the
event would not have happened. From this, it wdolidw that a man can be said to
have caused thectus reusof a crime if thatactuswould not have occurred without his

participation in what was done.

There may be several causes bringing about ondt @fswhich the nearest possible
cause affords a good ground for criminal liabilityJnder the modern conception of
mens reano hardship can result from any finely drawn irigegion of causes, since
the more remote the cause the greater the difficalproving that the accused person

intended or realized (i.e. knew or foresaw) whateffect of it would be.

2.1Tests to Establish the Relationship of Cause and tett:

Various tests have been suggested to enable ths ¢coulecide whether alleged ‘act’ is
the cause of the ‘result’ in question, of which tblkowing are important ones:
» Sine qua normest

» Adequate or proximate cause test.

» Sine qua non Test or the Theory of Absolute Causatn:

Until very recently, some countries have applied #o-called sine qua non-test. ‘Sine
gua non’ is a Latin term which means “without whitdt” — an indispensable condition
or an important prerequisite. The test says, “Bhimathe absence of which the result
would not have been achieved is deemed to be tieea such result”.

For example, if ‘A’ strikes ‘B’ and ‘B’ gets injuck ‘C’ drives ‘B’ to a doctor but the
car crashes on the way and ‘B’ dies in the cra&hwill be held liable for B’'s death.
The test tries to explain that, had ‘A’ not woundBd he would not have had to be

driven to a doctor and would not have lost hisiliféhe car accident.
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This theory, known as the theory of absolute céysgoes too far because it mixes up
‘causes’ and the ‘occasion’ of the harm. Howewtemakes it clear that no person can
be liable for harm unless he did something, whics wecessary condition of this
harm. As such, the test, is useful since it perrsélecting of possible candidates for
liability, such as ‘A’ and ‘C’ in the above illustion. However, criminal liability

cannot be established through the sine qua noquéstclearly.

Therefore, another test has been evolved to establiause’ and ‘effect’ more

distinctly.

» Adequate or Proximate Cause Test:

Basing on more common sense it can be clearly isatthe above illustration that,
though cause and effect relationship exists betw&snact of striking ‘B’ and the
slight injury suffered by ‘B’, it cannot be extertléo anything that may happen after
striking and apply to B’s death. The striking adorould not result in B’s death and it
is obviously the car accident and not the strikibijch in this case is the “cause” of
death.

The second paragraph Art. 24/1 states that anragingssion may not be deemed to
have caused the harm in issue unless this act @smm “...would, in the normal
course of things produce the result charged”. dioee, according to the “proximate
cause rule”, two things have to be fulfilled:

1. The criminal’s behavior that brbtugbout the result, and

2. A relevant condition of the harm resulted.

*  Circumstances not Capable of Bringing the Result inthe Normal Course
of Things:

Sometimes, certain circumstances, though they ntight effectively contributed to
the occurrence of the harm, in the ordinary cowafstheir nature, are not capable of

bringing about such harm. Such circumstances maypa regarded as the “cause” of

Page | 198



the harm produced, in the legal sense of the t€mfy acts that are generally capable
of producing the result in issue are deemed to ltawsed it. Any relationship that

might exist between the result and an act not nibynsapable of producing it has no

legal consequences since Art. 24(1) uses the woéirdshe normal course of things

produce the result charged”. For example, ‘A’ siynptetends to shoot at ‘B’ with his

gun and ‘B’ who has a weak heart dies of “fright’ln this case, two possible

considerations have to be made:

» In the ordinary course of things, one cannot kifjeason by pretending to shoot
him,

» If the offender knows that his victim is sufferimgth a heart condition, then the
issue will be “whether one can frighten to deathperson with such a heart
condition. If

» ‘Yes’, then his act can be defined as the causéhfodeath of the victim. If ‘no’,
his act is not the cause of the ‘death’ of theivicnd thereby he cannot be made

liable for his death.

*  Presumption in favour of the Prosecution:

In this instance, a chain of causation is deemezkist between A’s act and B’s death.
Here generally the presumption is probably meardperate in favour of prosecution.

This means that, it is sufficient for the prosecutoprove that acts of the same kind as
“the acts charged”, when done in the same circumstaas those in which the accused
acted, are ordinarily capable of brining about ltlhem done in the particular case. He
need not prove that this causal relationship atéstesd in the present case. It would be
the burden of the defendant to rebut such a presompy adducing sufficient

evidence to the contrary.

2.2. Factors That Might Break the Chain of Causatia:
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Art. 24(2) provides for the circumstances in whitte cause and effect must be
excluded because a chain of causation does ndtaxis broken. This may happen in
the following occasions:

» Existence of preceding causes,

» Existence of concurrent causes,

> Intervention of extraneous causes

* Preceding Causes:

A preceding cause is the one that exists even éefoything is done by the accused
towards commission of the crime. The chain of caosavould cease to exist if there
exists a cause prior to the act or omission of dbeused and makes a material
difference in the consequences foreseen or oudhde been foreseen by the accused.
This means that the presence of the preceding dausgs an extraordinary result for

the acts or omission of the accused.

For example, ‘A’ hit ‘B’ a hemophiliac, with a brek glass bottle that had very sharp
edges. ‘B’ died of excessive loss of blood in coussce. Evidence is brought on
record to show that ‘A’ had not caused the saidrinpith the intention of causing B’s
death and that ‘A’ did not know that ‘B’ was suifeg from hemophilia. In this case
‘A" will be liable for causing grave willful injuryto ‘B’ and not for causing death
causing death because he did not know the existdre@receding cause i.e. ‘B’ being
suffering from hemophilia. The relation between taeise i.e. the act of the accused
and the result produced i.e. the death of the naiatannot be said to have been
established where the preceding cause has comttilmaterially to the result produced.
To consider another example, ‘C’ who was suffesnth high blood pressure problem
met with a car accident while taking a morning walle sustained some minor injuries
and was hospitalized. Shortly afterwards he dietthénhospital. The cause for his death
was extensive bleeding which could not be contdotee to his high blood pressure.
Therefore, the person responsible for the accidantbe held liable only for causing

injuries by negligent driving but not for causingath. The condition of the victim here
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i.e. his blood pressure is the one that had cartgtbto his death. The minor injuries he
had suffered in the accident could not have causgedeath but for the uncontrollable
bleeding. Therefore, the causal relationship iskémohere by the existence of a

preceding cause.

e Concurrent Causes:

The problem arises when, through or despite théicapion of the relevancy test, two
or more persons are found to be eligible for ligpilHere the problem arises when a
given result may be attributed to two or more stamgous causes. For example, if ‘A’
and ‘B’ simultaneously shoot ‘C’ with the intenti@f killing him and ‘C’ is hit by
bullets from both and dies, the question is whetiegh A and B are liable or A or B

alone is liable.

This question cannot be answered unless one igaéss which bullet brought about
the death to establish which act i.e., whether é&r8B’s act is relevant cause of C’'s
death. In this case, in fact the acts of bothdAd ‘B’ are relevant causes, because both
the bullets hit simultaneously. Then the questimuld be which one of them was the
efficient cause of B’s death. Here again, thene lba various possibilities like the
following:
» If it is proved that both the bullets were fataly ‘and ‘B’ will be equally
liable for the homicide.
» If the bullet fired by ‘A’ hit ‘C’ in the leg whilethe bullet fired by ‘B’ hit ‘C’
in the heart, ‘B’s act will be regarded as theaiéint cause of ‘C’s death.
However, the Court, while deciding on liability, it required to bear in mind
everything that might possibly have occurred if K&d only been shot in the leg by ‘A’
and not also in the heart by ‘B’. Therefore, ‘Aaynbe found guilty only of attempted
homicide, where as ‘B’ will alone be liable for Cdeath. This is subject to be

provisions of Art. 32 regarding co-offenders.

* Intervening Causes:
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Here, the problem arises when a given result magptbéuted to a multiplicity of
causes. The difference between this case andageeaf concurrent causes lies in the
time element involved. The task is to know whi¢hih@ two or more consecutive (not

simultaneous) events has caused the harm in issue.

For instance, if ‘A’ beats up his child and inficon him an injury that, though not
fatal, makes it necessary that he is admittedTiee child, while under treatment at the
hospital, catches some deadly infectious diseadedas. There is no doubt that the
efficient cause of the child’s death is not thaurgj but the disease. The latter is an
intervening cause, the effect of which is that haic of causation exists between the
beating up and the death since, the initial actedoy ‘A’ could not, in the normal

course of things, produce the result eventuallyeadd. Therefore, here in this case,
‘A’ would be liable for maltreatment of his childhder Art. 576 only since the efficient

cause that brought about the death is the diseadenat the injury caused by the
accused. To put it in the words of Art. 24 (2)e textraneous cause was in itself

sufficient to produce the result.

Thus, the chain of causation might be broken eithepreceding causes, concurrent

causes or by intervening causes altering the itgtof the accused.

Cumulative Effect of Different causes:

According to Art. 24(3), where the result achievedhe cumulative effect of different
causes mentioned in Sub. Art. (2) the cause amttefélationship shall be presumed
irrespective of the fact that none of these cauaasndependently produce the result in
guestion. For instance, ‘A’ and ‘B’ simultaneoustgnsecutively shoot ‘C’ with the

intention to kill him. ‘A’ shoots in his leg wherga'B’ shoots in his upper arm and
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death ensues due to excessive bleeding from thendgouThe cause and effect
relationship can be presumed to exist between ¢teead both ‘A’ and ‘B’. Both are

equally liable for the crime of homicide.

2.3. Difficulties in the Assessment of “Physical Ement” Of Crime:

An analysis of the attempts which have been madiéndygourts to assess the physical
element in criminal liability and the illustrativeases reveals the difficulties in

establishing the causal relationship. It can betngoaveniently examined under the
following heads:

1. Where there is no Physical Participation:

A man may be held fully liable although he has take physical part at all in the
actual commission of the crime. Thus, the law frasn the very early times, attached
to the one who procures or advices another to cornamirime at least an equal
responsibility with that of “the actual perpetratdrthe deed”. The law relating to such
situations comes under the special heads of palci@nd accessories, incitement and
conspiracy. In these cases, the accused may nuebent on the scene of occurrence
and even sometimes be far away from the place afiroence. For e.g.: A man in
‘Addis Ababa’ may be held liable for having instigd and arranged the commission of

a crime in ‘Dire Dawa’.

2. Where Participation is Indirect:

A person will be held fully “responsible if he hasmde use of an “innocent agent” to
commit a crime. E.g.: ‘A’ secretly puts poison irgarink, which he knows or expects
Mrs. ‘B’ will offer to Mr. ‘B’ or ‘A’ recklessly leaves a dangerous machinery which
may cause harm to person or property through beegated or moved inadvertently

by some one else or otherwise.
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In these instances, the innocent agent is guildeskis not responsible criminally, but
the one who had brought about such results inteallipor recklessly is held criminally

liable

3. Where another Person has intervened:

Cases might arise in which it would appear thathien would not have occurred but
for an act or omission of the accused, but in flacbuld be established that the more
direct and immediate cause of the harm was thevieéion of some other person. In
such circumstances, the prisoner has been exodefalbsolved from liability), the

reason being given that the harm was not the coeseg of what the prisoner did, but

was the consequence of what the intervener did.

R. vs. Hilton(1838) 2 law. 214 (T. A. C) Transport Accident Gase
Facts: The prisoner, who was an in-charge of arstéagine, had stopped the engine
and gone away. During his absence, some unautldogerson has set the engine in

motion and it has killed the deceased. He wa<iadi(charged) for manslaughter.

Judgment: The court held that the death was the consequentenf the act of the
prisoner but of the person who set the engine itianaafter the accused had gone
away.

Thus, “the defense of intervention of another” igessful and the prisoner was
exonerated from liability. However, Prof. Kennyshaointed that the reasoning given
in-this case for the acquittal was not sound. Binailar situation presented before the
court in a subsequent caBevs. Reed1886) CCC. Sess. Pap. C. IV 171 (T.A.C) a
sound reasoning was given for such acquittal.his ¢ase a fireman in the London fire
Brigade was absent from his post in charge of e dscape, during his absence the
deceased lost his life in fire. It was held th#e"prisoner did not expect that any harm

would result from his breach of duty.
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R vs. Lowe (1850) 3C & K 123 (T. A. C)
This case presented a contrasting situation franhdhthe other cases.

Facts: An engineer deserted his post at a colleaying in charge of the engine an
ignorant boy. The boy in fact declared himself mpetent to manage the engine. In
the absence of the prisoner, the boy failed to 8tepngine and collier was killed as a

result. The engineer was charged for manslaughter.

Judgment: The prisoner was held guilty of mansléerglbecause he clearly knew the
danger, which his dereliction of duty would create.

These cases show some variation of the doctrimeeois rea for the reasons that during
the transitional period the courts failed in gragpithe exact implications of the
doctrine since they could not manage themselves tmompletely free from the ancient
principles of strict liability.

Unfortunately, even in recent cases sufficientlgac principles are not found in
deciding “what chain of causation will in law beffszient to establish criminal
liability.” This is especially difficult in casewhere the effect of medical treatment
administered to the victim of an unlawful attaclsta be assessed. Thus, it has been
judicially declared that if a dangerous wound isisedl and under the best medical
advice, a surgical operation is performed whichhis immediate cause of death; the

person causing the wound is criminally responsible.

R vs. Jordan(1956 (40) Cr. App R 152

Facts: The appellant has been convicted of mumexvidence that he has stabbed the
deceased who subsequently died in hospital fronoriBo-Pneumonia” following a
penetrating abdominal wound. Application for leéwesubmit further medical evidence
as to the cause of the death was granted in spaotalmstances of the case by the
court of criminal appeal.
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The court after hearing the new evidence quashedctmviction, since the new
evidence disclosed that the death was caused rtbelstab wound but by the mistaken

administration of anti-biotic and intravenous irjen of liquid.

The court observed that it is an acceptable priaayp law that “death resulting from
any normal treatment employed to deal with a felosiinjury may be regarded as
cause of the felonious injury”. However, the coditl not think it necessary to
formulate any definite test for the matters in fetwith regard to what is necessary to
be proved, to establish “causal connection” betwteerdeath and the felonious injury.
Further, the court felt that in the end it wouldr&deen a question of fact for the Jury
depending on the following points:
1. What evidence they accepted as correct and

2. The view they took on that evidence.

4. Where Victim's Own Conduct has Affected the Redt

Principle: Although there is no definite test laid down hytreority, it appears that the
accused should be convicted so long as it is redbprcertain that the result of the
conduct of the accused with which he is chargedidvbave occurred:

a) Even if nothing had been done subsequently dyittim i.e. the event would have
occurred, irrespective of the conduct of the vicéfter the act responsible for the
result has been committed, or

b) The event did occur although it might have bpervented if the victim has taken
some remedial action.

However, as is always possible in a criminal triag prisoner can be acquitted on the

“benefit of doubt” if in the opinion of the Juryt appears to be reasonable on the

evidence.

R. vs. Horsey1862) 3
Facts: The prisoner has set fire to a stack ofasti&hile the stack was burning the

deceased was seen in the flames and his body veawafds found in the stack yard.
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There was no evidence of the identity of the demga®sr of how he came there nor that
the accused had any idea that anyone would be. theriact, the prisoner had tried to

save the deceased. On these facts, the prisonenavet®d for murder.

Judgment: The Judge directed the Jury that, if rggrtained any reasonable doubt to
the affect that, the deceased might not have ese tn the enclosure at the time when
the accused set fire to the stack, but might hawered there afterwards, then the
victim’s own act intervened between the death dmddct of the prisoner. In such a
situation his death could not be the natural resiuthe accused’s act; and in that view

he ought to be acquitted.

An earlier case involving an act of the victim whiwas claimed to be an intervening

fact which brought about the result, presentedfareént conclusion.

R.vs. Wall(1802) 28- St. Tr. 51

Facts: The prisoner Governor Wall ordered an illegad brutal flogging upon a
sergeant from which the man died after five dayser& was evidence that in the
military hospital in which the deceased has beewqa after the flogging, a quantity of
brandy had been supplied to him in accordance wWith medical practice of the
establishment. It was contended that, but fordniisking of brandy there would have

been a chance of recovery.

Judgment: He was held guilty of homicide of thegsant. It was observed that “when
a man by violence, places another so close to daathwhen the death occurs, it shall
not be an excuse to say that it would not have roedubut for the mistreatment of
himself. A homicide may be committed through uhfskitreatment or misusage of

himself may have accelerated the death of the dedéa

R vs. Holland(1841) 2 M &R 351 (T. A. C. ), presented evenrargger case on this

principle.
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Facts: The prisoner has wounded a man. Accordirtgeevidence, there was medical
advice to get the wounded finger amputated. Howelie deceased refused to submit
himself for amputation and died subsequently. Tii®oper was convicted for homicide
in spite of the medical evidence that “had he stiighito the amputation his life would

have been saved”.

R vs. Martin(1827) 3 C & P 211 (T. A. C)

Facts: The prisoner was charged with manslauglitarfour-year child. The prisoner
has held out a glass containing Gin to the litiby.bThe boy snatched the glass and
drank nearly the whole of the liquor that broughbat his death shortly after.
Judgment: The prisoner was acquitted holding ttia¢ ‘drinking of the Gin in that
guantity was the act of the Child.” The reasoregiv¥or the acquittal was not a sound
one. According to Kenny, it would have been reabtto hold that, the prisoner did
not expect that his action would have such a fa&sllt. Because it is clear that if he

had not offered the glass, the calamity would rastehoccurred.

5. Contributory Negligence of the Victim:

This is an important principle in Civil Law thatWhen the plaintiff by his own want of
care contributes to the damage caused by the eagkgor wrongful conduct of the

defendant, he is considered to be guilty of “cdnitory negligence”.

At Common Law contributory negligence on the pdrthe plaintiff was considered to
be a good defense and plaintiff lost his actiomirfiff's own negligence disentitled
him to bring any action against the negligent dé&. The defendant has to prove
that the plaintiff failed to take reasonable cafehs own safety and that was a
contributing factor to the harm ultimately sufferieglthe plaintiff. E.g. If ‘A’ going on
the wrong side of the road is hit by a vehicle augrfrom the opposite direction that is
being driven rashly by ‘B’ the defense of contriimyt negligence is available to ‘B’
against ‘A’ since he has contributed to the ocagyof the incident by walking on the

wrong side of the road. No such defense is avaldbl the accused in criminal
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proceedings. The victim of an offence may himbkelfe contributed to the harm by his

own negligence. For example, in the case of:

R vs. Swindall and Osborn@864)2 C& K 230 (T. A. C)
Facts: The prisoners were driving horse drawn aartthe public road at a dangerous
pace by encouraging each other. In the courseiisf they ran over and killed a

pedestrian.

Judgment: It was held that the defense of conwilyuhegligence was not available to
the prisoners. The victim’'s own negligence affondssuch defense to the accused in
criminal proceedings as it may do in a civil actidfurther, it was observed, ‘it
mattered not whether the deceased was deaf or drumégligent or in part contributed
to his own death”. However, there can be a sbuagiroduced by the carelessness of
an injured man, in which there is no criminal lidpiat all to anyone. That is a case of

an accident, which affords an absolute defenskea@tcused.

E.g. where a pedestrian without looking or givinyy avarning steps off a pavement
and comes under the wheels of a passing vehiclee fdcts of a particular case may

present difficulty in such an assessment of lighili

6. Where the Participation is Superfluous:

An intentional participation in a crime is not eged by the fact that it would have
taken place irrespective of the co-operation ofabeused. In such a circumstance, a
man is involved in responsibility for thactus reusthough his assistance in it was
superfluous, and even though any opposition whietmight have offered to it would

have been quiet ineffective.

E.g. ‘A’ and “B” two strong men were engaged in tigg ‘C’ to death. ‘X’ a stranger
rushed in unasked and undesired by them and gawe small blows to the victim. If

‘C’ dies ‘X’ would be guilty of the murder of ‘C’yst as ‘A’ and ‘B’ are responsible of
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the murder, if it can be established that eachhefthree offenders foresaw that the

death of ‘C’ would be the result of the generahektwhich has been made upon him.
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Section.3 Concurrence Of Crimes- Guilt In Case O€oncurrence Crimes Art. 60-67

CONCURRENCE OF CRIMES

l

Classification No. |
Basing on the number of
committed.

(Relevant for the purpose
(Relevant for the purpose
punishment)

of determination of Guilt)

|
v | '

Material

Current

Classification No. II.
Basing on the time of discovery of criminal acts

crime

of determination of

Notional

Retrospective
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Concurrence
Concurrence
Or
(Art.191/1) Concurrence of

Crimes

Concurrence

Or

Conemce of Criminal

v ’ ’

Concurrence Concurrence of
of Related Crimes

Independent Crimes

Simultaseou
Concurrence
Art.85

Non-sitaneous
Concurrence Art. 66
1.Concurrence of Intentional
Crimes Art. 66/1/a
2. Concurrence of Intentional
And Negligent Crimes Art. 66/1/b
3. Concurrence of Negligent
Crimes Art. 66/1/c

Concurrence

Provisions
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‘Concurrence’ of crimes occurs in either of thédwing two ways:

1. When several unlawful acts are done in contravartioone or more articles of the
law. This type of concurrence is known as concueenf crimes or Material
Concurrence, or

2. When one unlawful act is done intcavention of several articles of the law. This is

called concurrence of criminal provisions or Noab@oncurrence.

The provisions relating to ‘Concurrence’ deal witfo important questions:

(a) Whether the commission of several acts or faufiscts the doer’s degree of
guilt, if so, to what extent?

(b) Determination of punishment to which he is liable a consequence

concurrence.

3.1 Concurrence of Crimes: (Material concurrencg

Several Criminal acts may also constitute one orenwimes. Such concurrence is
referred to as material concurrence in Art 85. &ample, if a criminal robs B’s shop
and C’s residence, there is a case of material wogmmce due to the criminal’s
successive acts. If the criminal in addition raesta maidservant while robbing C’s
residence, there is a material concurrence of toreees, i.e., two crimes of robbery

and a crime of rape.

Materially concurrent crimes may be ‘independemt*related’. In concurrent related
crimes, a criminal commits a crime with the intentiof causing or facilitating the
commission of another punishable crime (Art 65)sdme cases, related crimes whose
components fall under different provisions are ambination embodied in a special
aggravated crime (185/2) For instance, Coerciort-882) and ‘theft’ (Act. 665) is
embodied in ‘robbery’ (Act. 670).
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But there are related crimes that are not emboitieath aggravated special crime. In
such, cases criminal law resorts to aggravatiompefalty by concurrence (Act-65,
185/1) if the crime under consideration is at ledtgmpted. For example, infringement
of literary or artistic copy right (Art. 721) to ufther the commission” of fraudulent
misrepresentation (Arts. 723) is subject to an agafion of penalty on the basis of
material concurrence of related crimes. Yet, suglhted crimes are not invariably
concurrent because they may be considered as aagcth subordinate under the

exceptions stated in Art. 61/3.

3.2. Concurrence of Criminal Provisions (Notional @ncurrence):

A single criminal act or omission may give risectincurrent crimes by violating two
or more provisions. Such events are referred toaéi®nal concurrence in Article 85.
For instance, if a married man ravishes his regaitiva public place he is punishable for
four crimes. The crimes of rape (Art.620) incestt(@64), adultery (Art.652) and
public indecency (Art. 639) arise from the crimisasingle act. Here several legal
provisions are applicable because the act or catibmis not an ingredient of only
one of them. Art. 620 covers the sexual outragé,nbt the relationship between the
criminal and the victim which is covered by Art.&65o0r the marital status of the
criminal, which is taken care of by Art. 652, ribe fact that the crime was committed
in the view of the public, which is covered byAB®% When a single criminal act
results in several punishable crimes, it is classsd Simultaneous Notional
Concurrence. Under this type of concurrence, ifdhminal is proved to have caused
one of them with criminal intention or negligente is held guilty of all the crimes
because they invariably occur at the same timom flhe same causal relation. In the
illustration here above the accused has simultasigocommitted four concurrent

crimes by the same act and causal relation.

‘Notional concurrence’ may also include a non- diameous combination of crimes as
stated in Art. 66, where by causation and the @aer state of mind must be proved
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independently for each of those crimes. Therethree possibilities of combined

notional concurrence, namely :

* Concurrence of intentional crimes, Art.66/1/a
» Concurrence of intentional and negligent crimeas. 86/1/b, and

» Concurrence of negligent crimes, implied in Art/B6.

For example, if ‘A’ sets fire to B’s hut with antention to destroy it, it is obviously
an intentional crime of ‘Arson’ under Art. 494."B’ dies while asleep inside the hut,
a possibility which the criminal had foreseen acdepted, “A” is concurrently (Art.
66/1/a) punishable for intentional homicidinlus eventual)s If ‘A’ having foreseen
the possibility and had believed that ‘B’ might o present inside the hut at the
crucial point of time or had the opportunity to savis life, there is concurrence of

intentional arson and the resulting negligent roide (Art. 66/1/b).

Rules Regarding Determination of Punishment in €a$€oncurrence:

1. Cumulative of punishment is not allowed in all scasé concurrence because under
certain circumstances the cumulated punishment g@aybeyond a person’s
lifetime. The only exception where cumulative minment is permissible is in case
of material concurrence of petty offences as ssiaa in Art. 768.

2. Upon finding concurrence of crimes, the court, adicg to Arts. 184-187:

* Imposes a penalty on the most severe crime, and
» Aggravates the penalty without exceeding the marinfimit allowed in
Art. 184,

This mechanism of ‘aggravation’ has two specifigatages:
1. It discards an unseasonable cumulative of pumesits,
2. It avoids the absorption of lessengdties, which had been allowed
under Art. 42 of the 1930 Criminal Code.
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e Unit of Guilt and Penalty: Art. 61:

Certain acts constitute a single crime though tin@y seem concurrent at first glance.
For example, a storekeeper who has stolen 50 vaishes over a period of 6 months
(by taking advantage of his status) commits thenerdf aggravated theft under Art.
669/2/d, the very day he took the first wrist watdh he considered to have committed
concurrent crimes of aggravated theft if he hadestdhe items on 20 different
occasions, until his theft was discovered? On therchand, in case a criminal stabs a
person with a knife intending to cause death, hil$ to bring about the desired result,
is he punishable for concurrent crimes of bodijyiy and attempted homicide? Art. 61
states the following three instances of imperfentcurrence where by the seemingly

concurrent crimes are merged (united) by the samenal guilt and purpose.

i. Single Act or Combination of Criminal Acts:

By virtue of Article 61/1, a criminal cannot be cpad and punished under two or more
concurrent provisions of the same nature if thiofahg 3 conditions are satisfied:

» If a single act or a combination of criminal acte aommitted,

» Against the same protected right,

» Flowing from a single criminal intention or actreégligence.

For example, in a crime of robbery, there are attoercion and theft, which must be
committed only once. If such act or acts are regagahere is a material concurrence
within the meaning of Art. 82 (1)(a), unless thepetition is an ingredient of the
offence committed, such as:

Art. 477, dangerous vagrancy,

Art. 535, unlawful exercise of the medical profess

Art. 634, habitual exploitation of thramorality of others etc.

As per the second requirement, the act or acts eistagainst the same protected

right”. If two provisions safeguard the same ri¢fy can’t be invoked concurrently
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(subject to other factors as well). Articles 6oblery and Art. 665 theft protect the
same right to property though the former in additisafeguards liberty against
coercion. Art. 670 is not thus concurrently invdkeith Art. 665 because it fully
covers the right protected by the latter provisi@n the contrary, in the example that
has been seen earlier of a married man ravishiagdiative in a public place, the
offender violates more than one protected inteiest liberty, sexual integrity,

reputation etc. and the concurrent offences areowgred by a single penal provision.

Thirdly, the offence under the consideration mdistw/ from a single criminal intention
or act of negligence”. In the example stated egrthe offender who stabs (but fails) to
kill is not charged for the concurrent offencesbogily injury and attempted homicide.
He is charged only for attempted homicide becausdilp injury is an inevitable
ingredient of homicide and the injury flows fronetkingle criminal intention” to Kkill.

If instead, an offender causes miscarriage to MBss such an unskillful manner that
she is permanently disabled from bearing childrdrere is combined notional
concurrence (Art. 65) of abortion under Art. 5455d6 and injury under Art. 556 or
559.

ii. Successive non-concurrent acts Art. 61/2

According to Art.60/2, a person who commits a slledasuccessive offence is guilty
of, and punishable for only one offence and notefach of the act which he repeatedly

does. Under this sub-article the essentials are:
- Successive or repeated acts done.
—  Against the same protected right.
- Flowing from the same criminal intentionamt of negligence, and

- Aiming at achieving the same purpose.

For example, a cashier who misappropriates 5 Biday over a period of one year
commits a successive ‘offence of breach of trusttes the acts which he repeatedly

does are of the same kind (misappropriation) amdctéd against the same legally
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protected interest (property). The concept undér 83/2 is known as the “continuing
offence” and is relatively clear in Article 288/2hereby act “exercised on several
separate occasions... and pursued over a periothef aire considered in ‘continuum’

for the purpose of calculating limitation periods.

iii. Ancillary (subordinate) Acts. Art. 60/3

Art. 60/3 deals with the problem of so-called namigshable acts of execution
preceding or following an offence. In the coursecafrying out a given design, a
person may do several unlawful acts of some of iwHiowever, appear to be ancillary
to the others in the sense that they must be peedrif the design is to be brought
about. The Sub-Article refers to 3 such instaneese. acts committed after the
commission of the main offence in cases of offemesslting from injury to property,

1. The putting into circulation of counterfeit coirs,

2. The use of forged documents.

Any subsequent act the offender performs for theogee of carrying out his initial
criminal scheme shall not constitute a fresh oféetiable to punishment and are
merged by the unity of intention and purpose. pieason forges a document under Art.
383, he is not concurrently punished for the subeef]jact of using the forged
instrument under Art. 386. Similarly a person witters (puts into circulation) the
false money under Art. 369 that he has forged,uisighable for the main offence of

forgery under Art. 367 and not for the ancillaryesices of uttering under Art. 369/1.

» Renewal of Guilt and Penalty Art. 62.

The provisions of this Article must be read in eorgtion with those of the Art. 60.
Under Art. 60, a single offence is deemed to haenlcommitted and there is “unity of

penalty” on the condition that there is “unity afiil’. When this condition is not

fulfilled, it follows that there is plurality of énces and consequently, of penalties.
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This may occur in any of the three situations dbedr by Art. 60, though not in the

absence of the repetition of acts.

However, there can be ‘cases of renewal of gustn@entioned under Art. 61. The
offender becomes punishable where there is repetitif acts or omissions with
renewed criminal intention or negligence. For eglmif a truck driver who did not
fasten his load of bricks is aware of this facttthabrick has fallen off and killed
someone, he will, if another brick falls off andlkia second person, be punishable for
concurrent offences of ‘negligent homicide’ becatise death of the second victim is
attributable to a new failure to ensure that briskaild not fall off the truck. In case an
offender’s five shots miss the target it is apptyea single (non-concurrent) attempt
(Art. 60/2). But if the offender fires at the vitctia week after he missed him,
prosecution may invoke renewal of criminal intentionder Art. 61 and charge the

offender for concurrent offences.

Review Questions:
Read the following the questions carefully and arstliem with the help of relevaipt
provisions of the law:

1. Mamo high-jacked the Ethiopian plane in 1992. Aecass not brought against hi
since then until 1999. In 1996 the proclamationtba safety and security JI:
aviation was enacted. Would the public prosecuéoaltie to bring an action agairgst
Abebe in 1999? Why or why not?

2. What would be your position in the question abdwbe proclamation on the safefy
and security of aviation is more beneficiary to Marthan the Penal Code
provision?

3. What do you think is the reason for the retrospectipplication of Penal Law if

case it is beneficial to the defendant?
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Jurisdiction and Periods of Limitation:

As we have already discussed in chapter two ofdbisse, jurisdiction deals with the
persons subject to the Criminal Code of Ethiopid emthe Ethiopian Courts. Persons
subject to the Criminal Code of Ethiopia are subjeche jurisdiction of the Ethiopian
courts. Our concern here is the persons subjetttetd-thiopian Criminal Law leaving
the jurisdiction of courts to the Criminal ProcegluCode. Please refer to the
explanations on the relevant provisions pertaidimgsdiction under the Criminal Code
of Ethiopia.

Period of Limitation:

This refers to the cessation for the applicatiomhef Criminal Law for the purposes of
conviction and punishment. This is to mean thatidleitself may cease operation due
to lapse of time provided by itself. This periodliofitation may be provided with by
the constitution or by the Criminal Code. AccordingArticles 216-228 of the
Criminal Code provides the principles of lapse efigd of limitation. Lapse of period
of limitation bars prosecution in the following essas shown in the box:
* Twenty five years for crimes punishable with deathrigorous imprisonment
for life (Art. 217(a)
* Twenty years for crimes punishable with rigoroupiisonment exceeding ten
years but not exceeding twenty fiver years (ArfZ 24)
» Fifteen years for crimes punishable with rigoromgpiisonment exceeding five
years but not exceeding ten years Art. 217( C)
* Ten years for crimes punishable with rigorous im@niment not exceeding five
years (Art. 217 (d))
* Five years for crimes punishable with simple impmi:ient exceeding one year
(Art. 217(e))
» Three years for crimes punishable with simple isgmment not exceeding one
year, or with fine only. (Art. 217(f))
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» Two years for crimes punishable upon complaint.(A18)).
Lapse of period of limitation as well bars penaltte measures in the following
situations as shown hereunder:

» Thirty years for a death sentence or a sentenceidorous imprisonment for
life (Art. 224 (a))

* Twenty years for a sentence for rigorous imprisaminfier more than ten years
(Art. 224(b))

» Ten years for a sentence entailing loss of lib&stymore than one year (Art.
224(c))

» Five years for all other penalties (Art. 224(d))

This, however, is subject to Article 28(1) of thBRE Constitution which states that
criminal liability of persons who commit crimes aga humanity, so defined by

international agreements ratified by Ethiopia aiydokther laws of Ethiopia, such as
genocide, summary executions, forcible disappeasanctorture shall not be barred by
statue of limitation. Such crimes may not be conmeduby amnesty or pardon of the

legislature or any other state organ.

Activity:
Go through the following table and complete it bgicating the correct datep
and the reasons under the respective column headmgsponding to each ¢f

the cases given.

Date when countin¢ Date when

No | List of Given Cases period of limitation| period  of| Reason
begins limitation
ends

1 Belete stole  Tolosa's

property on Januaryl?

2006. He raped Tolosals
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daughter on February
2004.Belete also caust
bodily injury upon Tolosa
on August 20, 2004.

Ayele stabbed Kebede wi

a knife On March 4, 2004.

The latter, however, die
On March 15, 2005.

Mohamed committe

several crimes in order f{

destruct a military camp.

Such offences wer
committed on five differen

days.

t
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Section. 4. Corporate Criminal Liability

Criminal law had long developed a mechanism asaw o respond to individual
wrong doing. Only natural persons used to be stdbjet commission of crime.
Individuals are regarded as autonomous having @medo control their actions
including the choice to do wrong. Such persons leanheld responsible for their
choices. They can be praised or blamed and punifgreitheir acts. This concept of

responsibility does not include artificial persdike companies.

Recently, developments have been made in crimavalwith respect to wrong doings
by legal persons. In law, personality is manifestet only in natural persons but also
in legal persons. The application of the doctrihattcompanies are legal persons
separate from the individual persons involved sndperations, is that a company can
commit many crimes of strict liability. For ins@nit can cause pollution, provide

products that are unsafe to the public etc.

Criminal liability of corporations became one oftmost debated topics of the'™0
century. The debate became especially significalfdwing the 1990s, when both the
United States and Europe faced an alarming nunmfbemaronmental, antitrust, fraud,
food and drug, false statements, worker death,ebyjbobstruction of justice, and
financial crimes involving corporations. The mostent and prominent case in the
United Sates has been the Enron scandal in whielobthe largest accounting firms in
the world, Arthur Andersen LLP, was charged withstolction of justice (Arthur
Andersen LLP v. U.S., 544 U.S. 696 (2005). McWane,lone of the world largest
manufacturers of cast-iron pipes, has an extensiverd of violations causing deaths.
3(David Barstow & Lowell BergmanDeaths on the Job, Slaps on the WriNtY.
Times, Jan. 10, 2003, at Al.) These corporate crinesulted in great losses. The
consequences that most directly affect our so@etythe enormous losses of money,
jobs, and even lives. At the same time, the lomgrteffects of these crimes, such as the
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damaging effects upon the environment or healthchvimay not severely affect us

now, should not be underestimated.

The reaction to this corporate criminal phenomehas been the creation of juridical
regimes that could deter and punish corporate vdoing. Corporate misconduct has
been addressed by civil, administrative, and crahilaws. At the present, most
countries agree that corporations can be sanctionddr civil and administrative laws.
However, the criminal liability of corporations h&égen more controversial. While
several jurisdictions have accepted and applied cibvecept of corporate criminal
liability under various models, other law systenasén not been able or willing to
incorporate it. Critics have voiced strong argursemigainst its efficiency and
consistency with the principles of criminal law. #Ate same time, a large pool of

partisans has vigorously defended corporate crintiadaility.

4.1.Goals of Corporate Criminal Liability:

The main goals of criminal liability of corporatismare similar to those of criminal law

in general as enumerated below:

» The first characteristic of corporate criminal mhment is deterrence—effective
prevention of future crimes.

» The second consists in retribution and reflectssbeety’s duty to punish those
who inflict harm in order to “affirm the victim'seal value.”

» The third goal is the rehabilitation of corporatargnals.

= Corporate criminal liability should achieve the goaf clarity, predictability, and
consistency with the criminal law principles in geal.

= The fifth goal is efficiency, reflected by the fithree goals mentioned above, but
also by the costs of implementing the concept.

» Finally, it is the goal of general fairness.
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The models of corporate liability developed by eliéint countries vary significantly
and none of them reflect all these goals perfeétlihough corporate criminal liability
initially started by imitating the criminal liabili of human beings, new models of
criminal liability, such as ‘the aggregation’(USA) or ‘self-
identity’/Identification(England and France) thexs;i have been developed to better fit
the corporate structure and operation. The Ameriggstem of corporate criminal
liability has been the most developed and extensiy&em of corporate criminal
liability created so far. The American model inasda large variety of criminal
sanctions for corporations (such as fines, corpofatobation, order of negative
publicity, etc.) in attempt to effectively punistorporations when any employee
commits a crime while acting within the scope of ar her employment and on behalf
of the corporation. The most distinguishing anddlbelement of the American model of
corporate criminal liability is the adoption of tteggregation theory This theory
provides that corporations can be held criminaigble based on the act of one
employee and on the culpability of one or more o#rmployees who, cumulatively,
but not individually, met the requirements aftus reusand mens reaof the crime.
Although this system meets the goals of retribyti@habilitation, predictability, and
clarity, it apparently has the tendency of beingteover-deterring and costly.5 It also
has some significant spill-over effects on innocgmireholders and employees, and,
some argue that, due to the adoption of the agtioegtheory in particular, it lacks

consistency with the traditional principles of cial law.

The English and French models i.e., the identifbicatest model, proved to be more
restrictive mainly due to their requirement tha tndividuals acting on behalf of the
corporation hold a high position or play a key fime within the corporation’s
decisional structure. Moreover, these systems eeftis adopt the aggregation theory.
Due to the contemporaneous tendency of corporatiorfsagment and delegate the
power to decide and act, the prosecution of a fogmt number of crimes is prevented.
Thus, although the requirements of clarity and tescy with the traditional
principles of criminal law are met for the most tpahese models seem to be under-

deterring, less retributive,6 and, overall, led&cieint. Moreover, due to the lack of the
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sanction of criminal probation the way it is ingtéd in U.S. and, in England, due to the
lack of various other forms of sanctioning, the atghtative requirement is not

adequately satisfied.

The development of the concept of corporate crimiiadility in different countries

reveals its important functions in our society. Hoer, because corporate criminal
liability is only at its inception, this area ofwais open to continuous improvement.
Only time and practice will tell what the best wafyachieving the goals of corporate

criminal liability are.

4.2 .Kinds of Corporate Liability:

The imposition of criminal liability is only one raas of regulating corporations. There

are alsocivil law remediessuch agnjunction and the award oflamagesvhich may

include a penal element. Generally, criminal samsiincludemprisonmentfines and
community service orders. A company has no physss#@tence, so it can only act
vicariously through the agency of the human beibgsnploys. While it is relatively
uncontroversial that human beings may commit crifoesvhich punishments a just
desert, the extent to which the corporation shauddr liability is less clear. Obviously,
a companycannot be sent t@il, and if afine is to be paid, this diminishes both the

money available to pay theagesandsalariesof all the remaining employees, and the

profits available to pay all the existinghareholdersThus, the effect of the only
available punishment is deflected from the wrongg@zsonally and distributed among
all the innocent parties who supply tla@ourand thecapitalthat keep the corporation

solvent

Because, at public policylevel, the growth and prosperity sécietydepends on the
businesscommunity governmentsrecognize limits on the extent to which each

permitted form ofbusiness entitycan be held liable (includingeneraland limited

partnershipsvhich may also have separate legal personalities.
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4.2.1. Criminal Liability:

+ Represents formal public disapproval and condemndiecause of the failure to
abide by the generally accepted social norms, atlihto the criminal lawPolice
powers to investigate can be more effective, b #vailability of relevant
expertise may be limited. If successfplosecutionreinforces social values and
shows the state's willingness to uphold those walneatrial likely to attract more
publicity when previously respected business leadee called to account. The
judgmentmay also cause a loss of corporate reputation @ntljrn, a loss of

profitability.

« Justifies more severe penalties because it is sagedo overcome the higher

burden of prooto establish criminal liability. But the high b means that it is

more difficult to secure a judgment than in thelarourts, and many corporations
are cash-rich and so can pay apparently immenss Vuithout difficulty. Further, if
the corporation knows that the fine is going toseeere, it may seek bankruptcy

protection beforsentencing

« The theoretical value of punishment is that theemder feels shame, guilt or

remorse, emotional responses to a conviction tfiati®ous person cannot feel.

- If a state turns too often to the criminal lawdigcourages self-regulation and may
cause friction between any regulatory agencies lamnglnesses that they are to

regulate.

Most states use criminal and civil systems in paliainaking the political judgment on
how infrequently to use the criminal law to maximithe publicity of those cases that

are prosecuted. Songatesenact specifidegislation coveringhealth and safefyand

product safety issues which lay down general ptiates for the public and for the
employeesThe difficulty of proving anens reas avoided in the less serious offences
by imposing absolutestrict liability, or vicarious liability which does not require pfo
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that the accused knew or could reasonably have kribwat its act was wrong, and
which does not recognize armgxcuseof honest and reasonabbeistake But, most
legislaturegequire some element &dult, either by way of amtentionto commit the
offence orrecklessnessesulting in the offence, or sonkmowledgeof the relevant
circumstances. Thus, companies are held liable wheracts and omissions, and the
knowledge of the employees candigibutedto the corporation. This is usually filtered
through anidentification directing mind or alter ego test which proves that the
employee has sufficient status to be considereddhgany when acting.

4.2.2. Civil Liability:

« With the lower burden of proof and better case rgangent tools, civil liability is
easier to prove than criminal liability, and offer®re flexible remedies which can
be preventative as well as punitive.

- But there is littlemoral condemnation and no real deterrent effect so dreml

management response may be to see civil actiores rasitine cost of business

which is tax deductible.

4.3. Principles of Corporate Liability:

A company can be held liable for its wrongful daysvirtue of two legal principles:

1. Vicarious liability:

The legal principle of vicarious liability applies to hold one persdiable for the
actions of another when engaged in some form aft jor collective activity. The
general rule in theriminal lawis that there is no vicarious liability. This mdts the
general principle that a crime is composed of latlactus reus and amens reaand
that a person should only benvictedif he, she or it is directly responsible for cangsi
both elements to occur at the same time. Thugrdetice of holding one person liable
for the actions of another is the exception and thet rule in criminal law. In the

criminal law, corporate liability determines the extent to whichcarporationas a
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fictitious personcan be liable for the acts ammhmissionsof the natural personst

employs. It is sometimes regarded as an aspecinoihal vicarious liability.

A company can be vicariously liable to many offenoé strict liability and negligence
for the acts of its employees in the course ofrteties.

2. Direct liability:

The idea that a company is a legal person thadcew and be sued in its own name,
has given way to the law maker superimpose itsviddalistic conception of criminal
liability to legal persons. The acts of individuaho had committed the offence are
identified with the company itself. In such circuarsces the company as well as the
individual could be criminally liable. This is knowas the identification doctrine.

* Meaning of ‘Juridical Person/Corporation’: Art 34/4 of the Criminal Code:

For the purpose of the applicability of Art 34, rigical person" means a body which
has

governmental or non-governmental,

public or private structure and

includes any legally recognized institution or

o O O o

association set up for commercial, industrial, gpzdl, religious or any other
purpose.

4.4. Principles relating to Criminal liability of Corpor ations Under the Criminal
Code of Ethiopia: Art 34

A juridical person, other than the administrativedies of the State is punishable,
where it is expressly provided by law, in any of thllowing capacities (Art.34/1):

1. Principal criminal,

2. Aninstigator or

3. Anaccomplice
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» Essentials to attach criminal liability to juridical persons:

A juridical person shall be deemed to have comuhittecrime and punished as such if
the following essential elements of such commissi@nestablished:
1. One of its officials or employees commits angias a principal criminal, an
instigator or an accomplice,
2. In connection with the activity of the juridigeerson
3. With the intent of promoting its interest
4. By an unlawful means or by violating its legalty or by unduly using the

juridical person as a means.

Punishment in case of juridical persons:

1. Fine under sub-article (3) or sub-article (4) ofiéle 90 of this Code; and

2. Suspension or closure or winding up of the juridmarson may be ordered where
necessary

3. Individual liability on the officials or employeesf the juridical person may be

additionally imposed for their personal criminailgu

Unit Summary:

In This chapter presented and discussed the elsrtiattconstitute Criminal Liability in

general and under Ethiopian Law in particular. Hshalso identified the basic
requirements of criminal liability. The principled modern criminal law require the
establishment of certain essential elements tarfixinal liability to an accused person.

All crimes, whatever their nature or seriousneasgelsome elements in common.

The elements of criminal liability are the legalaterial and mental elements of the
crime. The Legal element consists of sub-princiglest include: The principle of

legality, non-retroactive effect of Penal Laws,gdiction and period of limitation. The
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general meaning of the term ‘cause’ is the ‘act‘tbe agency’ that has caused or
produced an effect. The doctrine as to the commedf causes and effects is known as
causation, in law. It is an investigation of adtielh caused effect. Preceding causes,
concurrent causes and intervening causes are dfiemstances that can break the chain
of causation. There can be concurrence of crimdsancurrence of criminal provisions

leading to aggravation of criminal punishment.

Recently, developments have been made in crimavalWith respect to wrong doings
by legal persons. In law, personality is manifestetionly in natural persons but also in
legal persons. The application of the doctrine twahpanies are legal persons separate
from the individual persons involved in its opeoas, is that a company can commit

many offences of strict liability.

Accident is a valid defence for criminal liabilityn the absence of intention or
negligence on the part of the accused while cormygitthe act that resulted in the

harmful consequences can be claimed as a defencarfonal liability.
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UNIT-V
DEGREES IN THE COMMISSION OF
CRIME

Introduction:

Though several crimes occur on the spur of a momiet path of crime is not
necessarily a short one. Many acts may be dome fihe moment when the ‘intention’
is formed in the mind of the criminal till the momewhen it materializes. Therefore,
the question is what ‘stage’ should have been exhch the execution of a criminal
design so that a person may be regarded as criinaits. 26-30 lay down the
principles relating to the liability of offendera various stages of commission of the

crime.

This chapter deals with degrees in certain casdbeatime of the commission of an
offence in which the law intervenes by reason efrtigravity or the danger they entail.
It also discusses about acts which may be done fhmmday when a criminal intent
comes into being until the day it materializeswitl show what the boarder line to
consider a certain situation as material elemerthefcrime is and what is not. Other
issues it discusses include preparatory acts, ptigenunciation, active repentance, and

impossible offence, special cases of attempt, aedssing sentence and causation.

Objectives

By the end of this chapter students shall be abl®1
* identify the different stages in the commissiorciaine
» determine the degree of and role played by eveeyiothe commission
of an offence.

» dispose cases by applying the relevant provisidtiseoPenal Code.
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Section.1. Different Stages In The Commission Of @ne:

The material element of the crime may result inoengleted or incomplete offence.
Completed offences that mostly are related withsatdan will be dealt with after
dealing with all incomplete but different degredsoffences. This is the case when
Assefa shot at Beyene and killed him. Incompleferafes are taken to be incomplete
degrees of the material element of a crime as ulavbe difficult to say that one could
not be criminally liable unless he or she carriesam unlawful activity to its end. There
are degrees in certain cases at the time of thentssion of an offence in which the law
intervenes by reason of their gravity or the dartey entail. No doubt that many acts
may be done from the day when a criminal intent €@nmto being until the day it
materializes. The burning issue, therefore, is wiegree should be reached in the
carrying out of the criminal design in order to aed)a person as having fulfilled the
material element of the crime. What is the boatiherto consider a certain situation as
material element of the crime and what is not? s€hend other issues will be discussed
here under. These include Intention, preparatotg, aattempt, renunciation, active

repentance, impossible offence and special casatsenfipt.

1.1 Preparation

Criminal law punishes “overt acts” and not mereiions. A criminal intent, no matter
how immoral it may be, is beyond the grip of crialilaw until it is manifested by
external conduct. The requirements of Art. 23 yrtphat a mere criminal intention does
not in itself constitute a crime and is not punidka If the distinction between morality
and criminal law is to be preserved and if jusie¢o mean anything at all, the courts
must be prohibited from, interfering so long as aaspn has not embarked upon a
particular course of conduct. This prohibition=<giin Art. 23 of the Criminal Code,
which lays down that a crime, is not completed s®lall its legal, material and moral

ingredients are present.
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Therefore, the Criminal Code does not apply unlasperson crosses the line of
demarcation between the mental and the materiadgshaA criminal crosses this line

firstly by preparing the commission of a crime witthe meaning of Art. 26.

Various phases normally precede acts. The phaketesire, decision and initial
planning (in the thoughts of the criminal) are na¢rthat do not involve exterior acts.
From the moment these phases develop into “externabuct” that aims at the
commission of a crime, the phase of preparatorysasaid to have begun. However, not
every preparatory act is punishable. For exanglperson who has planned to rob a
store may buy a pistol, survey the most “appropfitiime of action and arrange various
facilities. Such preparations apparently involxéeenal conduct. Yet, it is difficult and
unfair to punish such acts because we cannot bairc@bout a person’s criminal intent
unless the prospective criminal himself tells dsis uncertainty is inevitable because
preparatory acts are “remote” from the ultimatenhand unequivocal design and the

determination to carry it out.

Most Criminal Laws including Ethiopian Criminal Geddo not in principle punish
preparatory acts. Preparatory Acts are defined ruAde 26 of the Penal Code of
Ethiopia as those acts which are merely designegrépare or make possible an

offence, by procuring the means or creating thalitmms for its commission.

This definition encompasses all those situationsrethe/she from the moment that a
person conceives the idea of committing a crimeaupls consummation. This process
includes formulation of intent to commit a crimehi§ intent may also be supported by
external acts like collecting the means requireddmmit the offence and creating the

conditions that may facilitate for the realizatioirthe crime.

These preparatory acts are not punishable as aajgnénciple for two main reasons.
That is, it is difficult to safely conclude thatparson manifests the material element of
the crime due to the equivocal nature and remoseoiethe preparatory acts towards the

offences intended to be committed. In other wolgdaviors cannot be considered to
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constitute the material element of the crime untesy are proximate and definite that
the offence is likely to be committed. This canfbaher explained by the following

examples shown hereunder:

* Belay, having determined to kill Abebe and haviafiected his intention to his
friend, decides to use a gun and, knowing that & o gun goes to a black
market and buys one. Belay cannot be said to hatsfied the material element
of the crime for homicide because it is not clear Wwhat purpose is the gun
bought as buying of gun may have different purposasmful and innocent ones
and there is no way of telling with reasonable aiaty that the gun will be used
for evil purposes. The buying is, therefore, equat@nd ambiguous.

* The same reasoning also applies to a person whe dypison with the view of
killing his enemy.

e The fact that Mamo invites Almaz to a hotel to Kikr may amount to the
creation of conditions for the commission of théen€e but does not constitute
the material element of homicide.

* The fact that Mohammed simply threatens Abera liohkin does not amount to
the material element of homicide.

» The fact that Ali writes a letter to Dawit that Wl kill him once in his life does

not constitute the material element of homicide.
» Legal Effects Of Preparatory Acts:
Article 26 of Criminal Code reads:
“Acts which are committed to prepare or make possita crime, particularly by

procuring the means or creating the conditions fais commission are not usually

punishable, however, such acts are punishable where
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a) In themselves they constitute a crime defined by;lar
b) They are expressly constituted a special crimedoy by owing to their gravity

or the general danger they entail”.

Punishing preparatory acts is therefore an exceptian a rule under Ethiopian criminal
law. Nevertheless, the Criminal Code has a meshanof precaution against
preparatory acts where a person behaves or isylikelbehave in a manner which
threatens peace or security of the public or aitigart. 141). In such cases dangerous
articles are seized (Art. 140) and the person wisep a threat is required to enter into
recognizance. The remedy of such precautionarysunesa is available for unpunishable
preparatory acts. But this is not always so bex@ugparatory acts are punishable under
the circumstances stated in Article 26.

There are two situations whgueeparatory actsare punishable.

1. Where the Preparatory Acts Constitute a Crimen Themselves (Art 26/a):

A person who buys a gun as a preparatory step tBuaomicide is punished for the
completed “petty offence” of retaining a gun withdicense (Arts. 808, 809) even
though he is not punishable for his preparatory thet act of keeping a gun without a

license itself is a petty offence.

2. Where the Preparatory Acts Constitute a “Special Cime” by Owing to Their
Gravity (Art 26/b):

Certain preparatory acts are expressly constitategecial crime by law owing to their
gravity or the general danger they necessarilygotipon the society. For example,
material preparation of offences against the giate 256, 257), preparing a mutiny or
seditious movement (Art. 300) and preparing machkirad means of counterfeiting
currency (Art. 371) are expressly stated to camstispecial crimes.
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Preparation is punishable only when it has reaciuett an advanced stage and is close
to an attempt that there is no doubt as to theqaarpf the arrangements made and as to
the willingness of the person who made them, toycdrem further if he is given the

chance of doing so.

1.2 Attempt:

Attempt is the second degree in the material el¢mkthe crime. It is a substantial but
unsuccessful effort to commit a particular offentteis a willful effort but without
success. The effort must be unsuccessful becapsesan cannot be prosecuted for both
an attempt and completed crimes as the attempbeaonsidered to have been merged
with the completed offence, thereby abrogatindfits€his is the case when Asfaw shot
at Belay with the view of killing him but failed tachieve the target. In a nutshell,
attempt includes three most important requiremémtsxist that include: intent, overt

act, and failure to achieve the result.

Attempt obviously implies more than preparationowdver, the difference between the
two is not always apparent since there is in baikes a movement towards the
commission of a crime.

Overt Act: This goes with the known principle of Penal Lavattit does not punish
mere thoughts, as a breach of the law can’t oattine absence of a given behavior. A
person, therefore, can be held liable criminallgefshe manifests his/her intent by some
open deed tending to the execution of his/her tnt€here is of course an act or
movement towards the commission of an offence ith litempt and preparation.
Attempt requires an act more than preparation. Asqruting attempt is one of the
several ways in which the Penal Law can reach acnderely tending toward the doing
of some harm otherwise proscribed by law, theretratikeast be commencement of an
act. In other words the stage of acts towards ¢inengission of the offence shall reach at
a point of no return. That is, the act shall béep $sowards the commission of the crime

or it has to be in part execution of the intent, aodirect movement towards the
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commission of the offence, or the commencement®fkikecution. There is, however, a
problem of drawing a line between preparation attengt. Accordingly, some tests
have been utilized by the common law courts. Theskide: the proximity approach,

the probable distance approach and the equivoapfiyoach.

Intent: An act to constitute an attempted offenlallsbe preceded by purely internal
mental process, which begins with the thought efcexing an offence and ends with the
decision to commit it, but which does not maniféself by any overt act. The
convictions of attempt rests upon the doctrine tNaluntas reputabitur pro facto- the
intention is to be taken for the deed.

Hence, whatever a person does towards the commisdi@an attempted offence, he
must do it intentionally. i.e. Art. 58(1) of the riRé Code shall be met. Attempt,
therefore, requires a purposeful behavior. A persam be said to have attempted an
offence when he purposefully acts to accomplishtwiea has originally intended to
commit. In connection to this, it has been said tha intent in the mind covers the thing
in full; the act covers it only in part. Accordiryglnegligent attempt is inconceivable as
the person in such case does not desire the casrseerl One thing must be mentioned
here that a person can be liable for attemptechoffevhen such offence is punishable
upon intentional state of mind. For example if Abaiegligently causes bodily harm

upon Kebede, he cannot be said to have attemptat tham.

1.2.1. Kinds of Attempt:

Basing on the ‘reason’ for the failure to achiehe intended result attempts can be

classified into three categories:

a. “Incomplete Attempt”:

If the accused chooses not to do or is preventad ftoing the last act of the crime, the

attempt is said to be incomplete. The words “..ndbpursue ... his criminal activity to
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its end” in Article 27 define “incomplete attempts#cause of voluntary withdrawal. The
part of the provision that reads, “... or is unalai@trsue his criminal activity to its end”,
on the other hand, indicates an incomplete attdrapause of external interventions, that
is outside the volition or will of the accused. rlexample, an accused aims at a person,
touches the trigger and then changes his mindigs teahave voluntarily withdrawn.
Article 28/1 gives due credit to an offender whoaences the pursuit of his criminal
activity by allowing reduced punishment (Art. 179)ee mitigation (Art. 180) *“if
circumstances so justify” or no punishment “if te@unciation was prompted by honesty

and high motives”.

In cases where the withdrawal occurs due to eaterincumstances, the non pursuance

of criminal activity is involuntary.

Taylor's Case (1859): The defendant approached a stack of cotim the intention of
setting fire to it and lighted a match for that pose, but abandoned his act on finding
that he was being watched. The case illustratestternal circumstances resulting in

withdrawal.

b. “Complete Attempt”:

An attempt is said to be complete when the wrongdh@es performed everything on

his/her part, which is considered to be necessaitiiout, however, result having

occurred. In other words the perpetrator has ddn@at he/she intended to bring about
the result, but the desired result has not followte reasons for the failure to achieve
the result may be of two types: one, it may happan the offender did every thing that
was necessary to bring about the result but théeaemment has not occurred due to
situations beyond his/her control. This point Has idea that the attempter would in all
probability have achieved in causing the desiradltdad it not been for the existence of
unexpected events. This category of attempt ingungpossible offence. Attempt could

also felt to achieve the result due to the actwelivement of the perpetrator him/herself.

This is known as active repentance.
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Where the accused has done the last act, whichxpects to carry out, and which he
thinks causes the harm intended, the attempt éstedbe complete. Complete attempts

may take the forms of voluntary undoing or invoamtfailure to achieve the result.

E.g. If a criminal having poisoned a victim wighdosage sufficient to cause death,
regrets and voluntarily takes him to hospital thieyeenabling complete recovery, the
criminal has apparently “undone” the effects of wwha had done. Such an “active
repentance” (Art. 28/2) enables courts to redusegment without restriction (Art 180).
Involuntary failure to achieve intended result ascupon missing a target, abortion of
result or impossibility of achievement as specifiadArt 29. If target is missed, the
attempt is considered complete if the criminal'®mntional shot, for instance, misses the
intended victim. In the above example of poisonih@ person other than the criminal
does the act of taking the poisoned person to tadgpie intended result is said to have

been aborted there by rendering the crime a casengplete attempt.

c. “Impossible Attempt” Art. 29:

Certain attempts are incapable of achieving theretbgesult. Such attempts involve
situations where a criminal attempts “to commitiane by means or against an object of

such a nature that the commission of the crimeakaslutely impossible”.

Article 29 covers the cases of absolute imposgytdind not relative impossibility where
the circumstances in which the criminal acted ar@bie to cause the criminal’s intended
harm due to the means used or because of the agattst which the act is committed.
Failure to achieve result because of an unloadediggan absolute impossibility due to
the means used. Poisoning a person with an ingarftlg fatal poison is a case of relative
impossibility due to insufficient means. If a dactitempts abortion over a woman who
IS not pregnant, there is absolute impossibilitg thuthe missing object. In case however,
the attempted abortion fails because the womarnslitoned to a particular drug, the
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doctors attempt is said to be relatively incapaiflachieving result due to the nature of
the object over whom it is practiced.

Such a distinction between absolute and relatiygossibility is significant because free
mitigation (Art. 180) may be allowed under casesab$olute impossibility. Further

more, no punishment shall be imposed if a persoonifsuperstition or owing to the

simplicity of his mind acted by using means of @ses in themselves innocuous which
could in no case have a harmful effect.” Such asi@ration of objective harm rather

than subjective criminal intention is apparentlgansistent with the overall subjective
inspiration of the Criminal Code. Yet, it is indeelifficult to interpret Article 29

otherwise.

1.2.1. Mens reain Attempts:

The mental element assumes paramount importancdtempts, because sometimes
actus reusmay be a perfectly innocent and harmless actexample ‘D’ intending to
murder ‘P’, puts sugar in his tea, believing thatisi Arsenic the act is absolutely
harmless. His ‘Object’ failed only because of mistaken appreciation of the material
circumstances. Therefore, without establishing dusty intention it is impossible to
make him liable for an attempt. As long as theseguence is intended, erroneous

appreciation of the material circumstances mayattet the liability for attempt.

Example: “D” not knowing nor caring whether his ivhom he left a year ago) is alive
or dead, is about to go through, marriage with “Quf is prevented by his wife at the
altar.... “D” intends the consequences, which areired for the crime of bigamy, but he
is only reckless as to circumstances ... that the i alive .... Yet there seems to be no

reason why he should not be guilty of attempt”.
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Section 2. Importance of Distinction between Prepation and Attempt:

The fact that all attempts are punishable (Art227{vhere as all preparatory acts are not
punishable (Art. 26), makes it essential to cledrsfinguish between these two stages of

crime.

The relative proximity between the ‘act’ done ahd tevil consequences’ contemplated
largely determines the distinction. Firstly, preggeon consists in devising or arranging
the means or measures necessary for the commasisiba crime; while an attempt is the
direct movement towards the commission of the crefter preparations have been

made.

An attempt is manifested by the acts, which would i the consummation of the crime,
but for the intervention of certain circumstancedependent of the will of the party.
Secondly, preparations are generally not punishableereas attempts are always
punishable. The reasons why preparations areurassiped are fourfold, namely:

a) A preparation apart from its motive is generallyh@nmless act;

b) It would be impossible in most cases to show tliapgration was directly to
wards a wrongful end or was done with an evil moiiv intent. Therefore, if
mere preparations were punishable it would causeaessary harassment to
innocent persons as there islacus poenitentigeand the doer may have
changed his mind;

c) Itis not the policy of law to create and multiglymes. If preparations were to
be punished, innumerable crimes will have to bated

d) A mere preparation does not and cannot ordinafigcathe sense of security of
the individual to the wronged, nor would the Sogie¢ disturbed or alarmed as

to rouse it sense of vengeance.
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2.1. ldentification Of The Stage Of Attempt:

One is said the have attempted a crime when havégicommit the crime. Preparing to
commit a crime does not amount to beginning theeten of the crime. Nevertheless,
the demarcation point between preparation and &gnhing of executing the crime is
indeed difficult to draw. Criminal law does not gia clear-cut formula in this regard
because the subjective conditions of the particsidmation may lead to varying
conclusions. Every case is to be judged accortbinpe facts and circumstances of its
own. However, some tests have been evolved bgahes to determine at what stage an
act or a series of acts done towards the commisditime intended crime would become

an attempt. These tests are:

» Reasonable Inference test or Unequivocality Test:

In this test, the nature and circumstances of themast give a reasonable inference of
the attempter’s criminal intent. According to thést, “.... an act done with intent to
commit a crime is not a criminal attempt unlesg ibf such a nature as to be in itself

sufficient evidence of the criminal intent with whiit is done”.

If the only reasonable inference that can be drirevm the overt acts of the accused is
that he would have completed the crime had he @en linterrupted, then there can be no
doubt that he is guilty of an attempt to commitrene”. The interdependence between
intent and behaviour is apparent in this test. rOaets emanate from intention and in

turn verify criminal intent and determination.

To constitute an attempt, the act must be such alearly and unequivocally indicate the
intention to commit the crime. If what is doneitcates beyond reasonable doubt that the
end is towards which it is directed, it is an agpenotherwise it is a mere preparation.
The act must refer to the commission of the crimé & must be evident and clear on
examination.  The acts must speak for themselve#\s stated by Turner;

“Cinematographic film, which had so far depictedremg the accused person’s acts
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without stating what was his intention, had beeshdsnly stopped and the audience were
asked to say to what end those acts were diredte¢tere is only one reasonable answer
to this question, then the accused has done whaldvwamount to an ‘attempt’ to attain
that end. If there is more than one reasonablgipesanswer, then the accused has not
yet done enough.

> The Commencement of Execution Test:

According to this test, there is an attempt ashefrhoment the accused begins to commit
the crime. “An act amounts to the beginning of exien when the intention behind it is
irrevocable. The doer should, therefore, go beywhdt might be called the point of no
return. The execution of the crime includes thendaf an act, which in the criminal’s
plan amounts to a decisive step towards the admertof the result, after the taking of

which there is normally no possibility of drawingdk...”

This test is basically subjective. Yet, it does widregard objective considerations,
because the objective overt act of the ‘decisiep’sserves as a landmark in embarking

upon the subjective point of no return.

The Ethiopian Criminal Code defines attempt in &it/1 Para 1, as the intentional act of
beginning to commit a crime and thus has much mmon with the “commencement of
execution test”. The second paragraph of the prawistates what is meant by the act of

beginning to commit as offence. It reads:

“The crime is deemed to be begun when the act pedd clearly aim, by way of direct

consequence, at its commission”.

From this, two questions would possibly arise:
1. When does an act clearly aim at the commissionooinae?
2. When do the acts performed would aim at the comanssf the crime by way of

direct consequences?
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The term “clearly” is intended to mean an unequataoanner. An act unequivocally
aims at a desired harm where the doer’s crimintninand determination clearly or

unequivocally aim at the completion of crime.

A given act normally manifests two things namely:
a. Intent (the doer’s subjective state of mind)
b. The acts’ material (objective) proximity or remotss to the intended

consequence.

If the term “... clearly” refers to the doer’'s subjjge state, of mind the term “direct” can
logically be presumed to apply to the objectivealaan of an act in the path towards the
desired result. For example, “A” buys a gun for pugpose of killing ‘B’. This act of
buying a gun does not unequivocally prove the fititeof the criminal and is remote
from the desired result. On the contrary, if hesiat ‘B’ and pulls the trigger, even if
the bullet does not hit the target the person nenties intention unequivocal and the
harm imminent. The former is a typical act of @egion and the latter is a punishable

attempt.

» Proximity test:

An act of attempt must be sufficiently proximatetie crime intended, it should not be
remotely leading towards the commission of a crifibe act of the accused is proximate
if, though it is not the last act that he intendeddo, it is the last act that was legally
necessary for him to do, if the contemplated resu#ifterwards brought about without
further conduct on his part. Let us take an examfpléntending to murder Z, buys a gun
and loads it with the intention to kill Z. A is ngét guilty of an attempt to murder. A
fires at Z, but misses the mark for want of skildoe to some defect in the gun, since the
act of A could not bring the desired effect, sagtteof * Z', A could not be held liable
for murder. However, A would be liable for attemptmurder, because ‘A’ has done

what was legally necessary for him to do under dineumstances. If ‘A’ could not
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succeed in his object, it was not because of hsstieg from the act of killing, but

because of something beyond his control. Consildfustrative Indian case.

Abhayanandan Mishra v. State of Bihar, A.l.R. 1965.C. 1698.

‘A’ applied to the Patna University for permissitmappear at the M.A. Examination in
English as a private candidate representing thatvhe a graduate and that he was
teaching in a certain school. In support of higliaation, he attached certain experience
certificate purporting to be from the Head Mastérttee School and the Inspector of
Schools. The permission was granted. Later omag found that he was neither a
graduate not a teacher and therefore, the permisgs withdrawn. ‘A’ was held guilty
of attempting to cheat.

The Supreme Court held that “the stage of pregaratias complete when the accused
prepared the application for submission to the emsity and the moment it was
dispatched the offence of attempt was completethénopinion of the Court a person
commits the offence of attempt to commit a pardcarime when:

1. He intends to commit that offence, and

2. He having made preparations and with the irdartb commit the offence does an

act towards its commission.

Such an act need not be the penultimate act towhedsommission of that offence but

must be an act during the course of committing dff@ince”.
» Locus poenitentiadest:
The Latin term ‘locus poenitentiae’ means ‘placeegfentance’.i.e. a point at which it is

not too late for one to change one’s legal posittbe possibility of withdrawing from a

contemplated course of action, esp. a wrong, bdfeireg committed to it.
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An act would amount to preparation and not an giterha person voluntarily gives up
the idea of committing a crime before the crimiaetl is carried out. So long as the steps
taken by the accused leave room for a reasonaplecttion that he might, either of his
own accord, or because of the fear of the consegsaihat might befall him as a result,

desist from the act to be attempted, he wouldIstiltreated on the stage of preparation.

In Malikiat Singh vs. State of Punjabthe appellant a truck driver who was carrying
food grains out of Punjab without a licence in atan of the Punjab (Export) Control
Order, 1959, was stopped 14 miles away from thejaBuDelhi border and was
convicted for an attempt to contravene the saicerordThe Supreme Court, while
allowing the appeal, held that, the act of carryimag grains did not amount to a criminal
attempt. The Court said: “The test for determinimgether the act of the appellant
constituted an attempt or preparation is, whetherovert acts already done are such that
if the offender changes his mind and does not mwdarther in its progress, the acts
already done would be completely harmless. Inptlesent case, it is quite possible that
the appellants may have been warned that they dididence to carry the food grains and
they may have changed their minds at any placedsstwhe place of stopping the truck
and the Delhi Punjab boundary and not have procktaither in their journey”.

In relation to a crime of ‘Conspiracy’ the Calcutthgh court opined in People vs.
Zamora,(Cal.1976) that, “The requirement of anrbeet before conspirators can be
prosecuted and punished exists...to provide a looesitentiae an opportunity for the

conspirators to reconsider, terminate the agreemaedtthereby avoid punishment.”

» Social Danger Test:
The seriousness of the crime attempted and theebepsion of the social danger
involved is taken into account to distinguish ant & ‘attempt’ from that of

‘preparation’. ‘A’, gives some pills to a pregnambman to procure abortion, but it had

no effect because the drug turned out to be inneeud’, would be guilty of attempt to
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cause miscarriage since the acts of such kind woalde an alarm to society and will

have social repercussions.

Accomplishment or Completion of Crime:

When the intended consequences are achieved loptigeict of the accused, the crime is
said to have been completed and thus making thesaddiable to punishment for full

fledged crime.

2.2. Renunciation And Active Repentance:

* Renunciation:

Renunciation is provided under Article 28 of then&leCode as “if an offender of his own
free will renounce the pursuit of his criminal &by the court shall reduce the
punishment within the limits provided by law (Art79) or may reduce it without
restriction (Art. 180) if circumstances so justiffo punishment shall be imposed if the
renunciation was prompted by reasons of honeshygbr motives.” It refers to situations
where a person abandons the pursuit of his orrdmarmal activity by his or her own free
will without completing the act required producitige result. Renunciation exists when
the criminal activity is abandoned absolutely. Assiin an attempted crime, it must be
accompanied by guilty state of mind in the formrdént. There is also no doubt that the
act should not achieve the result. In such a ¢hseperson is held criminally liable for an
attempted offence, but there is a possibility afuetion of punishment within the limits
of the law as per Article 179 of the Penal Codebeyond the limits of the law as

provided under Article 180 of the same code whedds as:
In cases where the law provides the mitigation adtirestriction of the penalty, whether

compulsorily or optionally, the court shall havenss to determine it in accordance with

the following principles:
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o0 The court shall not be bound by the kind of penpityvided in the special part
of this Code for the offence to be tried, nor bg thinimum which the provision
enacts; it may without restriction impose a sergeioc a term shorter than the
minimum period prescribed or substitute a lessrgesentence for the sentence
provided,;

0 The court shall be bound solely by the general mimn provided in the general

part, (Art 82, 86) as regards the penalty it imgosénatever its nature may be.

The person may also be exempted from punishment Wieeabandonment is grounded
on honesty and high motive.

« Active repentance:

The failure to achieve the result after the comptebf the act may also occur when,
after having performed all the acts to bring abthe desired result, the perpetrator
himself either prevents or contributes for the praion of the result. This is what is
called active repentance which is dealt with unéigicle 28(2) of the Penal Code that
reads: If an offender, having completed his ordrgninal activity, of his or her own free

will prevents, or contributes to prevent the comseq result, the court may without
restriction reduce the punishment (Art. 180).

Review Questions:

=

1. What is the reason for the non-retroactive appbocadf criminal law in general an
its retroactive application when it benefits thewsed? (5 lines)
2. What does double jeopardy mean and what is tleeagginst it?
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Case Problems:
1. Sisay and Getachew are merchants living ightrhood in Woreda 2 of Add

vl

Ababa. They often quarrel on a piece of land tHeyres to display some gooﬂ:
they sell. Once as their quarrel grew serious Sisay his gun at Getache

with the intention of killing him but missed higget.

Determine the degree of liability of Sisay basedthe relevant provisions of thle

Criminal Code of Ethiopia.

2. WI/ro Mulu is a poor woman living in one oktklum areas in Addis Ababa. She
lives in a far-from-decent house which is almesetched with rats. One day,
she decides to buy a poison to use it extermirfegerats, and she does. JII:
after her return from shopping (which includee tiuying of the poison), g

certain debtor of hers called her on the telephto tell her that he is with [p

big sum of money which he seeks to pay  herinfathis as a sign of Lad

Luck being with her, she immediately rushes toglaee she is appointed to [e
paid. It was told to her that she has not more thaminutes to collect thg
money. As she was rushing to collect the (said)egypthe fact  that she left

the poison openly in front of her, now asleep, Byedd kid stroke her  mind.

She surrendered at first. “Oh, my God, my kid; reyrtake it and . . . oh!” sr:[
felt like, she has to return home and prevent tddrkm taking the poison. B

then she recognized that she has less thanrtireges already. She choseljto

go shrugging, “Let him die, if he takes it withinch duration. What can | do?
ought not to miss this opportunity to collect mydoforgotten money.” And s

4

she went. When she came back home, she found dheekid after consuminp

the poison.

Determine the state of mind of W/ro Mulu basedtle relevant provisions of thge

Criminal Code of Ethiopia.
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Unit Summary:

In this chapter we have seen the various degred¢leircommission of crime. These
include preparatory acts, attempt, renunciationtjvacrepentance, and impossible
offence. We have also discussed the distinctiortevden each stages of committing
crime and the legal effects at each stage. Theriabétement of the crime may result in

a completed or incomplete crime.

Criminal law punishes “overt acts” and not meremtions. A criminal intent, no matter
how immoral it may be, is beyond the grip of criaditaw until it is manifested by
external conduct. Most Criminal Laws including Bthian Criminal Code do not in
principle punish preparatory acts. Punishing praoay acts is therefore an exception
than a rule under Ethiopian criminal law. The Criali Code has a mechanism of
precaution against preparatory acts where a pdisbaves or is likely to behave in a

manner which threatens peace or security of thégabcitizen.

An attempt is always punishable under the Crimi@ate. Attempt obviously implies
more than preparation. However, the differencevben the two is not always apparent
since there is in both cases a movement towardsdhenission of a crime. There are
three different kinds of attempt namely, incompletéempt, complete attempt and
impossible attempt. Proof of the mental elementthed accused is crucial for the
punishment at the stage of an attempt. Renunci&iosts when the criminal activity is
abandoned absolutely. As it is in an attempted eritnmust be accompanied by guilty
state of mind in the form of intent. The failureaohieve the result after the completion
of the act may also occur when, after having perémt all the acts to bring about the
desired result, the perpetrator himself either enés or contributes for the prevention of
the result.
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UNIT- VI
PARTICIPATION IN THE COMMISSION OF CRIME

Introduction:

It is obvious that a crime should not always be wutted by single persons. A crime can
be committed by several persons who participateh&n commission of a crime at
different or same capacities. It is therefore inmgar to determine the degree of

involvement and the role played by such personsgrcommission of the crime.

This chapter deals with the degrees and roles glaye different persons in the

commission of the crime. A crime may be commitigdone individual as in the case
where Getachew steals a property from Solomon.dy mlso happen that a criminal

offence may be committed by two or more persons &dse case where Abebe, Bogale,
Abdela, and Chala commit robbery in the same dedinht capacity. This means, in other
words, that it may well be the case but it is alsoy likely that at some stage either in the
planning or commission of the crime other persosgehbecome involved. It may also
include the supply of information, advice; keemak out or even instigating the crime.

This is what is called participation.

There are different views on the criminal liabiliof persons who participate in the
commission of an offence. Some hold the view thathbprincipal offenders and
accessories shall be liable to be tried, convieted punished as if they had committed
the crime themselves. This view is argument is d¢hame the principle of eligibility for
equal treatment that liability of secondary partissdependent upon the principal
offenders and the theory of participation thatipgration serves as potent evidence of an
accomplice for instance associating himself or éléraith the principal’'s criminal
venture. Participation, which presupposes pluradtyparties, is generally categorized

into principal participation and secondary partdipn.
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Objectives:

At the end of this chapter students will be able to

» identify the degrees of participation.

* determine the role played by each person in thenuesion of an
offence.

» distinguish between who takes part in the commissioan offence and
who comes after the commission.

» determine the persons who require more severertezatthan others.

Section.1. Participation In Principal Capacity:

Participation is defined differently in differergdal systems. Some legal systems define
it narrowly and only include those persons who lnedhemselves in the commission of
the offence physically or personally. A personréfi@e, is considered to be a principal
offender if and only if he/she participates in tmenmission of the offence materially. If
Alemu and Belay stabbed Chernet to death, they panecipal offenders as they

personally perform the offence on their own.

Some other legal systems, however, define it byoadit only to include material
offenders but also those persons who take patteancommission of the offence either
morally or indirectly. In any case, principal paipiation exists where those persons who
do the act or acts constituting the offence oraibdrom acting when they are bound to
act. It is, therefore, the case that a person isidered to be the principal offender in
homicide who stabs another by a knife; or he orisliee principal offender in an offence
of theft if he or she snatches the bag from anothéne persons who involve themselves
in the commission of the crime are more than tweytare still called principal

criminals.
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In Ethiopia, principal participation is defined ldly that it takes the forms of material,
moral and indirect offenders. These forms of ppatiparticipation are provided under
Article 32 of the Criminal Code, which states ttaperson shall be regarded as having

committed a crime and punished as if:

(a) he actually commits the crime either directhyirairectly, in particular by means
of an animal or a natural force; or (b) he withopérforming the criminal act
itself fully associates himself with the commissbithe crime and the intended
result; or

(c) he employs an infant or a person who is mentdéficient or unaware of the
circumstances, for the commission of a crime or &/ another person to
commit a crime.

(2) Where the crime committed goes beyond thetiateof the criminal he shall be
tried in accordance with Article 58(3).

(3) Where two or more persons are involved as palacriminals in the commission
of a crime, each shall be liable to the punishmattaching thereto. The Court
shall take into account the provisions governinge teffect of personal
circumstances (Art. 41) and those governing therdved punishment according

to the degree of individual guilt (Art. 88).

Participation in a crime is defined differently different legal systems. Some legal
systems define it narrowly so as to only includesthpersons who involve themselves in
the commission of the crime physically or persgnall person, therefore, is considered
to be a principal offender if and only if he/shertdpates in the commission of the
offence materially. If Alemu and Belay stabbed @e¢rto death, they are principal

offenders as they personally performed the offenctheir own.
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1.1 Material Criminal:

This form of participation is dealt with under Aie 32(1) (a) of the Criminal Code. It
exists when the one, who, with the requisite mesttete, personally engages in the act or
omission concurring with mental state which cauges criminal state. A person is a
material criminal in a crime of homicide if he drestakes the life of another. Such form

of principal criminal can commit the offence eittigrectly or indirectly.

It is direct when every person directly, physicatlly personally commits the offence.
Suppose that Ahmed takes the life of Balcha, CheiDaba, and Endale by shooting,
stabbing, poisoning or strangling respectively. A&dms the material Criminal as he

personally commits the crime.

It could also be indirect when the perpetrator catsithe crime by using instruments like
animals or natural force. This happens when Alersdts fire on Bereket's house with
the intention of killing the latter. It is also tlvase if Abera trains his dog in shop lifting
and successfully commits or attempts to commitctivae or, the same holds true when

Dawit employs a flood in the destruction of progevhich belongs to Aimaz.

There can be more than one principal party as @maatriminal when more than one
actor participates in the actual commission of ttéme. Thus, when one man beats a
victim and another stabs him with a knife, both muaerial criminals in the murder. It is
also the same when two persons forge separategfdhs same instrument. They can be

considered as material offenders in the offendergfery.

It is also possible for a person to be regardeda amaterial criminal if he or she
negligently performs an act and produces a fornidg@m. This is to mean that a person
should not always commit the crime intentionallyoirder to be regarded as a principal
party in the form of material criminal. Negligergrnfiormance of an act can constitute for
material criminal. This is the case when Babhiru le/ldriving his car from Addis to

Adama and Kifle while driving his car from Adama Aaldis collided each other in the
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middle of the street in Debrezeit and killed twoopke. Bahiru and Kifle are material
criminals for the death of the two people throuhirt negligent state of mind as they
physically and personally performed the act whiohstitutes a criminal offence under
Article 543 of the Criminnal Code which states thahosoever, by criminal negligence,

causes the death of another....., is punishablesaitple imprisonment or fine...”.

Review Questions:

1. Kebede, who is a butcher, was convicted of ffenoe of exposing for sale of mept
which was unsound and unfit for human consumpfitv® meat in question was frogn

a heifer which had been destroyed after becomirigpiin eating yew leaves. Abeb[,

d

beast and had pronounced it sound and healthyemsiti of which three people diegl.

who is a veterinary surgeon, had negligently cdroat an examination of the de

} =

Determine the degree of participation of Kebede Abdbe towards the death of tle

three people.

2. Abebe and Kebede plan a robbery. Abebe willedthe gateway car while Kebegle
enters the house to steal money. It is agreedKibla¢de should carry a bomb in order
to threaten the occupiers should they arouse. Ayéie is the occupier of the hougde,
is awakened and comes down to investigate. Kebeaeediately sent his hand to ys
pocket where the bomb exploded immediately time lkiliedd Ayele.Determine th
degree of participation and role played by Abebéd Kebede towards the death [pf
Ayele.

1.2 Moral Criminal:

Moral Criminal is a person who fully associates $atitherself with the commission of
the crime and takes the crime as his or her own #weugh he or she is not present at the
time when and the place where the crime was comdittloral criminal is a person who
plays no part physically in the commission or omeigsof the offence. Persons who

involve in the commission of the crime in such a/\aee considered to be working brains
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or master minded. He/she just takes part in theqa® by designing plans, providing
means, facilitating everything necessary for themassion of the offence, as it is dealt
with under Article 32(1) (b) of the Criminal Code.

Suppose that Worku organizes a group for the perpdsobbing a bank, decides the
time and place of the crime, the means to be usemmmitting the same but stays at
home while the crime is being committed. He carcbesidered as the moral criminal

who facilitates the commission of the crime. Hewbwer, cannot be taken as the material
criminal of the robbery as he did not personallyoine in the commission of the crime.

He is also not an instigator as he himself decided initiated the execution of the

offence. It also happens that such parties to mecmay be two or more than two in

number.

Review Question:
Ujulu, the boyfriend of Martha, who claimed to haleen intimidated by Seify

persuaded a group of friends to go with him to fihd man, saying that they wefe
going to find someone to hit. While they were logkfor Seifu, Ujulu provided hi
friends with two pistols, a car, and a piece ofieghabout the time they should kjll

Seifu. Finally, they ound Seifu and successfullyi@ged the criminal design.

What is the role played by Ujulu and his friendeaods the death of Seifu?

1.3. Indirect Criminal:

This form of principal party is contained under iéle¢ 32(1) (c) of the Criminal Code.
Such a party to a crime uses an intermediary tongbma crime. In this case, the
intermediary is a mere instrument and the origntaictor is the principal participant in

the form of indirect criminal.

Indirect criminal refers to a person to the perd@ted below:
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1. Compel another to commit a crime. This is the aglsen Tariku, under a gun point
orders Fekadu to cause bodily injury upon.

Employ mentally deficient persons in the courséhefexecution of a crime.

Use an irresponsible person that can come undaést48-50.

Use infants who are immature persons as providddruirticle 52.

o > 0D

Use another person by taking the advantage of hieep mistake or ignorance as

per Articles 80 and 81 of the Criminal code.

The same is also true for indirect criminal thagytltould be two or more towards the
commission of a given crime or crimes.

What does the law provide for persons who participged in the commission of a

crime?

* Legal Effects Of Participation:

A person who involves himself or herself in the coission of a crime in different forms
of participation as material, moral or indirectneimal is liable for the crime committed
being considered as a criminal in the first deg@fecourse, all principal criminals may
not be subjected to the same degree of punishrsguéraonal circumstances and degree
of individual guilt may be taken into account as peticles 35 and 41 of the Criminal
Code which provide the following respectively: Tigtwhere a crime is committed by a
group of persons the person who is proved to halentno part in the commission of the
crime shall not be punished. That also is the cagmrticipation whether as principal or
accomplice in a crime each of the participantsidtalpunished for his or her own act,
according to the extent of his or her participatibis or her degree of guilt, and the

danger which his or her act and his or her perspresent to society.

Special circumstances or personal incidents otioelships, which have the effect of

excluding punishment or justify its reduction ocri@ase, are not transmissible to another
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person. They operate to the benefit or the detrirsetely of the person to whom they
attach.

Suppose habitual criminals Mulugeta and Ababurdmgal Birhanu and Suleyman to kill
Habtamu but who have never perpetrated such abpeéate, or involved in the crime. It
is obvious that Mlugeta, Ababu Birhanu and Seligraemall liable of homicide. But the
punishment may be different that it will be sevéoe Mulugeta and Aabu who are
habitual criminals and less severe for Birhanu Saoteyman as it is their first time to

commit a crime.

It must be mentioned here that the principal crahior criminals may not be liable for
what goes beyond their intention unless it is giedio prove negligence on their part as
per Article 58(3) of the Criminal Code.

1.4. Co-criminals:

What happens if several persons involve in the comssion of a crime together?

This point has to do with co-offenders. Co-crimgare also defined differently in
different legal systems. Some define it to incletdy of the material criminals. Others,
including the Ethiopian Criminal Code, define ibhdly so as to include all principal
parties who involve in the commission of the criaither as a material criminal, moral
criminal or indirect criminal. Accordingly, co-crimals are dealt with under Article 32
and 33 of the Criminal Code of Ethiopia as “whezeesal co-criminal are involved, they
shall be liable to the same punishment as provigethw (32/3)”. An accused person
may be prosecuted as a co-criminal when, by hisbts he/she fully participated with
knowledge and intent in the commission of a crintactv can be committed only by
certain specified persons such as members of theediforces or officials or only by

male persons as in the case of rape.
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From these Articles, it is possible to envisagd ttwcriminals are those persons who
participate in a crime in their principal capacdgiyher as a material or moral or indirect
parties. Co-criminals may, in fact, be of with oithwut conspiracy. Co-criminals with
conspiracy are those actors who involve themsalves crime in their primary degree
based on prior agreement as between themselvesatzer the intended crime. Co-
criminal without conspiracy on, the other handersfto those principal parties in a crime
without there being any agreement. For example, el Bantirgu, Charew, and Dinku
are co-offenders with conspiracy when they robbkia Bfter agreeing on their criminal
design. In fact, the role played by the differeatgons in the robbery may be different.
Zelalem, Yirga, and Zerfu shot Farah to death eutthaving a prior discussion. These

people can be considered as co-criminals withonsgioacy.

1.4.1. Co-Criminals in general Crimes and special @nes

Persons may also be categorized as co-criminatgemeral crimes and special crimes.
Several persons may be considered as co-crimimaismes in general when the crime in
question can be committed by any one. This reletdsomicide, theft, robbery, bodily
injury and so on. Persons are co-criminals in gpeximes when the crime in question
requires special qualification. Art. 33 of the Cimiad Code points out this situation as
“an accused person may be prosecuted as a pring@paiinal when, by his/her acts,
he/she fully participated with knowledge and intenthe commission of a crime which
can be committed only by certain specified persongarticular by a member of the
Defence Forces in the case of military crimes, yalpublic servant in respect of crimes
against public office, or only by male personsrashie case of rape This Article refers
to a person who intentionally involves himself/ledf$n a crime which is committed or
omitted by another which he or she cannot commihaterially as the crime requires
special qualification. The person in this case éagal physical or moral involvement
with the original criminal. That means he or shiyfassociates himself or herself with
the crime. He/she adopts the criminal intent as drisher own and work towards
achieving the result. This kind of co-criminals wgq some elements to be fully

understood:
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The crime should only be committed by specifiedsparwho has special qualifications.

When the crime to be committed requires the petsopossess special qualification,

those without the same may be said to have paat@ipin the crime as co-criminals

under Article 33 of the Criminal Code.

The following instances can form good illustratiafscrimes that can be committed by

specified persons:

1.

In desertion, it is required that the perpetratermbember of the military as per
Article 288 of the Criminal Code which provides tthaAny member of the defence
Forces who, with intent to evade military servigejts his unit, post or military
duties without proper authority, or fails to retumthem after being absent with
leave, is punishable with rigorous imprisonment eateeding five years. 2)
Where the crime is committed in time of emergergsneral mobilization of war,
the criminal is punishable with rigorous imprisomh&om five years to 25 years
or, in the gravest cases, with life imprisonmendeath.

In rape-the person should be male to commit theesaaterially as per Article 620
which states that “whosever compels a woman to gutimsexual intercourse
outside wedlock, whether by the use of violenceg@ve intimidation, or after
having rendered her unconscious or, incapable siktece, is punishable with
rigorous imprisonment from five to fifteen years.

In adultery-the person shall be married to invdhmaself in his principal capacity
as a material offender as per Article 652 whichvles that “a spouse bound by a
union recognized under Civil Law who commits aduiteis punishable, upon
complaint by the injured spouse, with simple impniment or fine.

In incest-the actor shall be relative of the othe®ias to be considered as a principal
material offender in accordance with Article 654 tbe Criminal Code which
provides “performance of the sexual act, interglyn between ascendant and
descendant, between brother and sister, or beta@gmpersons whose marriage is
forbidden by the relevant law on grounds of blo@thtionship is punishable,

according to the circumstances and without prepidicthe deprivation of family
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rights of the criminal, with simple imprisonmenttiess than three months, or with
rigorous imprisonment not exceeding three years.

5. In corruption-the actor can be said to have conealithe crime materially if he or
she is a public servant as per Article 408 of thienidal Code which reads as “any
public servant who, directly or indirectly, seeks;eives or exacts a promise of an
advantage for himself or another, in consideratmrthe performance or omission
of an act, in violation of the duties proper to bffice, is punishable with simple
imprisonment for not less than one year, or rigerouprisonment not exceeding

ten years and fine not exceeding 20,000 Birr.

All other people who do not have the above respedualifications cannot commit the
respective crimes materially. But they can be Hialole criminally being considered as
co-criminals in a crime in their principal capac#ither as moral or indirect parties in
accordance with Article 33 of the Criminal CodeisTis the case where a woman can be
held criminally liable under Article 622 throughtfe 33 if she under a gun point forces

a man to rape another woman.

The special co-criminals should fully participatethe commission of the crime. This is
to mean that the participation of the special doteral must be indispensable without
which the commission of the crime would not haverbaccomplished. The special co-

criminal must participate in the crime intentiogadk purposely.

Activity:
Read the following cases and fill in the column umsing v mark under the righj

column headings.
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No | List of Given Cases Material | Moral | Indirect

1 Abebe, who is not a member of the military,
promised 5000 birr to Bayuh, a military member to

quit his membership and the latter did the same|.

2 A woman persuades a man to commit rape agginst

another woman.

3 A bachelor performs sexual intercourse with a

married woman.

4 A non- relative persuades another to perform

sexual acts with his sister.

Section.2. Participation In The Secondary Capacity:

This refers to the involvement of persons in thengussion of a crime in the second
degree. This exists either before or during theragsion of the crime. A person is not
considered to be principal criminal as his paratipn in this case is less than the
principal criminals. This relates to incitement complicity, which are also called

accessories either before or during the commissidhe crime. Accessory after the fact
does not come under participation for one cannke {aart in the commission of the
crime after it is consummated. It is, thereforealtevith independently as shall be
discussed under Article 40 of the Criminal Codecddelary participation refers to

incitement and complicity.
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2.1. Incitement:

This form of participation is secondary before ttanmission of the crime. It is dealt
with under Article 36 of the Criminal Code as:

1)*whoever intentionally induces another person thee by persuasion, promise,
money, gifts, and threats or otherwise to comnutime shall be regarded as guilty of
having incited the commission of the crime.

2)The person who incited the commission of a crghall be liable to punishment

provided the crime was at least attempted”.

3)The punishment to be imposed shall be that peaviay law for the intended crime. It
may be reduced within the limits specified by lathé circumstances of the case justify
such a reduction (Art. 179). 4) When the person wadrmmitted the crime went beyond
what was intended by the instigator, the latterlisha liable to punishment only for the
crime he intended or could foresee.(Art.58 (3). Hutual criminal shall alone be

answerable for the more serious crime which he cibi@dn

From this, it is possible to envisage the followglgments:

» Incitement requires at least two persons. Thesetharanciter/instigator and the
incited/instigated. The incited is the one who altjucommits the crime either in
the form of material, moral or indirect criminalhd instigator is the person who
initiates the idea of committing the crime by thienpipal by using different means.
Here, it should be borne in mind that the instigatod the principal may be two or
more than two. This is the case when Aster and Saypersuade Mohammed and
Degu to abduct Almaz.

* The instigator or instigators should convince thiagypal criminal/criminals until
the latter reaches a determination or decisionoimmit the crime based on the
inducement/instigation/incitement. That is, the npipal criminal should be

stimulated to take the decision as a result ofrtbikement. Pre-existing intention of
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the principal criminal is irrelevant as long assitproved that the same would not
have committed the crime had he not been persuad#te instigator.

» Such provocation or inducement must be carriedirtentionally. The instigator
should have the knowledge of what he incites. Thiso mean that there is no
negligent incitement. This is the case when Alenfitandly tells to Degu that
Almaz goes alone to a river to fetch water everynimy where the latter acted
upon the information and committed abduction.

* There shall be causal relationship between whairt$tegator does and the act of
the principal criminal. This in other words meahattthe incited must be convinced
and commit the crime as is intended by the instigaCausation in incitement
involves the following three chains of events:

a.That there shall be an act of incitement by th&gasor to induce or convince
the other person

b.That the principal criminal takes his or her dem as a result of the
inducement

c.That the principal criminal should commit the crime

» Finally, the crime should be committed or at ledtgmpted.

» The legal effect of being an instigator:
The instigator will be liable to punishment undee taw for the intended crime. This is
the case for instance that a person who incitecctimemission of the crime of robbery
will be liable under Article 36/670.
What if the incited goes beyond the intention of the instigator?
Art 36/4
The principal offender is punished alone for whaeg beyond the intention of the

instigator. This is the case that the incitee tppal/ criminal is alone liable for the rape

he committed while he was persuaded to commit ngbbe
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There is, however, a possibility that courts maguce the punishment to be imposed

upon the instigator within the limits of the law@er Article 179 of the Criminal Code.

2.2.  Complicity:

It is also a secondary participation which may texegher before or during the
commission of the offence as provided under Art8feof the Criminal Code d®n
accomplice is a person who knowingly assists agpal criminal either before or
during the carrying out of the criminal design, wher by information, advice, supply of
means or material aid or assistance of any kind tabeaver in the commission of an
crime. 2) An accomplice in an intentional crimalskalways be liable to punishment. 3)
The accomplice shall be liable to punishment predidhe crime was at least
attempted.4) The punishment to be imposed shatd@unishment for the crime in so
far as such crime does not go beyond the accomplintention (Art. 58(3). The court
may, taking into account the circumstances of eieaeduce the punishment in respect

to an accomplice within the limits specified by lért.179).

From this provision, the word accomplice is useddtscribe all persons who are
accountable for crimes committed by another withmrisidering whether they were or
were not actually present at the time when anglaee where the crime is committed. It
may generally be said that a person participatésercommission of a crime in his or her
secondary degree as an accomplice if he or she gss&stance to the principal criminal
either before or during the commission of the crimiih the intent thereby to promote or
facilitate the commission of a crime. For complictb exist, the following elements

should exist:
One, it requires at least two persons i.e. the accara@nd the principal criminal. This is

the case when Ayele, knowingly, gives his pistolGetachew in order to kill Beyene.

Ayele is an accomplice and Belay is the principahmal.
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Two, assistance must be given to the principal crimifibe assistance may be given
either before (accessory before the fact) or atithe (accessory during the fact) of the
commission of the crime. The assistance should,elew be given before the result is
achieved.

Three, such assistance may be material or non-matérialmaterial when the assistance
relates to guns, money, supplies, instrumentalibetng at a look out, ran the gateway
car, signal the approach of the victim, send tredimi to the actor, prevent a warning
from reaching the victim, facilitate the crime bgtting the victim, or possible witness
away from the same. It is non-material when it tedato advice, command, counsel,

encourage, and so on.

Four, the assistance given to the principal criminaludth always be intentional i.e., the
accomplice should have the knowledge that he/shgviag help or assistance to the
principal criminal in order to realize the latteceminal design. Assistance that is given
by negligence does not fall under Article 36. Galigr it may be said that accomplices
liability exists when he or she intentionally encages or assists in the sense that his or
her purpose is to encourage or assist anotheeindimmission of a crime as to which the
he or she has the requisite mental state. It shtwdever, be known that the principal
criminal is not necessarily required to know thsistance given to him or her by the
accomplice. Rather what is required is that theeuaice should intentionally assist the

principal criminal in the commission of the crime.

Five, the assistance should relate to the crime forchwht was rendered. If the

accomplice agrees with the principal criminal teegthe latter assistance for theft, but
the principal criminal commits robbery thus the@uogplice will only be considered as an
accomplice for theft but not for the robbery. Ithe principal who will only be liable for

the robbery. Thus, as first degree murder requardsliberate and premeditated killing;
an accomplice is not guilty of this degree of mundaless he acted with deliberation and
pre-meditation. Also as a killing in a heat of passs man slaughter and not murder, an

accomplice who aids while in such state is guiltyyaf man slaughter even though the
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killer is himself/herself guilty of murder. Similgy it is equally possible that the killer is
guilty only of manslaughter because of his or heatlof passion but that the accomplice,
aiding in a state of cool blood, is guilty of murdginally, the crime should be completed
or at least attempted. This is to mean that theerintended must be at least begun so as

to hold a person liable as an accomplice.

» What are the legal effects of complicity?

The following are the legal effects of complicity:

1. The accomplice is liable for the punishment undwer flaw regulating the
intended crime.

2. The accomplice will not be liable for what gdeeyond his intention.

3. Punishment may, however, be reduced within ittnésl of the law as per

Article 179 of the criminal code.

2.3. Criminal Conspiracy:

Conspiracy is defined as an agreement between twaoce persons to effect something
unlawful. In case of conspiracy there is a needrobvert agreement beyond independent
intentions of the persons involved which of coureastitutes the material element of the
crime. The crime of conspiracy is completed atri@mment when two or more persons
have agreed that they will do at once or at somigrdutime an act which is unlawful.
Therefore, the crime of conspiracy is said to bemeted even if there is no further act
to put the agreement into effect. Agreement in poasy refers to the meeting of two or
more minds. It is the understanding of the pamiash other to perform an act which is
forbidden.

In the Ethiopian law, conspiracy, as a rulenas considered to be an independent crime.

Rather, it is a ground for aggravating punishmeitenv persons participate in the
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commission of a crime based on prior agreementeasApticle 38(1) of the Criminal
Code of Ethiopia which provides as.

The Provisions of Art. 38. Of the Criminal Code:

1. Where two or more persons enter into an agreenentommit a crime, the
provisions regarding participation and aggravabdpunishment due to the above
mentioned circumstances are applicable. (Art. &dj}L)

2. The foregoing provision shall, however, not affdet provisions contained in the
Special Part of this Code relating to conspiraeigainst the essential interests of
the State and its defense, the forming of unlawfsociations and the participation
therein, as well as to the organization of gangassociations of wrongdoers. (Art.
257, 274,300 and 478).

Though our law disregards the act of conspiracgragmdependent crime, Article 38(2)
provides exceptions that it is taken as an indepeindrime as shown in the following

boxes:

When persons conspire to commit crimes againsttéie as per Article 257 (b) which
provides, as:

Make table
Art. 257 Provocation and Preparation: (Crimes Agairst the Constitutional Order

and the internal Security of the State)

Whosoever, with the object of committing, permigtior supporting any of the acts
provided for in the preceding section of this cleapt

a) publicly provokes them by word of mouth, imageswoitings; or
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b) conspiresowards, plans with another, urges the formatigroohimself forms, a
band or group, joins such a band or group adherats tscheme or obeys its
instructions

c) joins such band or group, adheres to its schemebBeys its instructions; or

d) enters into relations or establishes secret conmgation with a foreign
government, political party, organization or agents

e) launches or disseminates, systematically and wrgmpditation, by word of
mouth, images or writings, inaccurate, hateful abwversive information or
insinuations calculated to demoralize the publid tmundermine its confidence
or its will to resist, is punishable with simple pnisonment from one month to
five years or, where the foreseeable consequeridgs activities are particularly

grave, with rigorous imprisonment not exceedingytears.

When persons conspire to commit offences agairestldtv of nations as per Article
274(b) which reads as:

Art 274. Provocation and preparation: (Crimes in Violation of International Law)

Whosoever, with the object of committing, permigtior supporting any of the acts
provided for in the preceding Articles:
a) Publicly encourages them, by word of mouth, imagesriting; or
b) Conspirestowards or plans with another, urges the formabgnor himself
forms a band or group, joins such a band or gradperes to its schemes or
obeys its instructions,
IS punishable with rigorous imprisonment not excegdive years.

When persons conspire to commit crimes againstntligary or police force as per
Article 300 which states:
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Art. 300 — Concert or Conspiracy to raise a Mutiny.
Whosoeverconspiresor joins with others for the purpose of preparagnutiny or
seditious movement is punishable according to iheumstances of the case, with
simple imprisonment, and, with simple imprisonmentwith rigorous imprisonment

not exceeding to ten years.

When persons conspire to commit offences whichofserious in nature as per Article
478 which provides:

1) Whosoeverconspireswith one or more persons for the purpose of piegaor
committing serious crimes against public securityhes health, the person or
property, or persuades another to join such coaspiris punishable, provided that
the conspiracy materializes, with simple imprisontrfer not less than six months
and fine.

For the purpose of this Article, “serious crimese a&rimes which are punishable with
rigorous imprisonment for five years or more.

2) Where the conspirators are numerous, or here tleegrened or possess instruments
or means fitted by their nature for the commissba crime, the punishment shall
be simple imprisonment for not less than one yearfme.

3) Where the dangerous nature of the conspiracy has lkemonstrated by the
commission of a serious crime, whether against difgperson, public safety or
property, by the commission of a series of crimésether not of the same kind, or
by act, such as traffic in arms, narcotic substanme persons, the Court shall
pronounce the maximum sentence provided by lawngdaikto consideration the
provisions relating to concurrence (Art. 62 and.63)
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» The Rationale For Holding A Person Criminally Liable For nspiracy:

It is clear that a person may not be punished foatvhe or she intends to do or for what
he or she has planned in his or her mind only. &ath person is punished when three
basic elements under Article 23 are establishedoslingly, one cannot be punished for
his or her intention because the other two elemeetsmaterial and legal are missing in

accordance with Article 23 of the Criminal Code.

Conspirators, however, commit a crime for theiemional agreement. The reason to
hold conspirators criminally liable is that collizet action towards antisocial behavior
involves a greater risk to the society. The momtigmthere are the larger the probability
for the commission of the crime, the greater tlieahto the community for conspirators

* may encourage each other.

* may feel bolder than if they were on their own.

* may fear reprisal from the other

* may not want to loose face from the others.
2.4. Participation Of Juridical Persons In A Crime:
Juridical person is defined under Art. 34(4) of @@minal Code of FDRE as:
e a body which has governmental or non governmeptalic or private structure
and includes any legally recognized institution association set up for commercial,

industrial, political, religious or any other purge.”

As it has been discussed earlier, corporate ackliadlle for the acts of persons acting in
their names. With this regard, Art. 23(3) of thevRed Criminal Code of Ethiopia read:

“Not withstanding the provisions of sub Article ¢2}his Article, a juridical person shall

be liable to punishment under the conditions lasevd in article 34 of this code.”
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Accordingly, juridical persons who participate tmetcommission of a criminal activity
are punished. Article 34 of the Revised Criminal€of FDRE states:

“A juridical person other than administrative bodief state is punishable as a principal

criminal, an instigator or an accomplice wheregtexpressly provided by law.”

A juridical person shall be deemed to have comuhittecrime and punished as such
where one of its officials or employees commitsrine as a principal criminal, an
instigator or an accomplice in connection with #ativity of the judicial person with the
intent of promoting its interest by an unlawful mear by violating its legal duty or by

unduly using the juridical person as a means.”

The essential elements of this provision are that:

1. Administrative bodies are not punishable for crinttesy commit, though they are
juridical persons.

2. Other juridical persons are punishable where tlatigipate in the commission of a
criminal act at any degree. i.e. as a principahural, instigator or accomplice.

3. Such Juridical persons are punished for their crainact where only the law so
provides .

4. Such juridical persons are considered as crimindisre one of their officials or
employees commits a crime.

5. An official or employee of such juridical personsish have committed a crime in
connection with the activities of the juridical pen.

6. The official or employee of the juridical person shhave committed a crime with
the intent of promoting the interest of the juraliperson which employed him.

7. The act of such official must have been performgdublawful means or by
violating its legal duty or by unduly using the iglical person as a means of
committing a crime.

This, however, does not mean that the official mp®yee who in connection with the

activity of the juridical person, remains free oinunal liability. Such person shall be

Page | 275



punished for the criminal act he committed perdgn@rt. 34(4) the criminal code of
FDRE.

One can see that the Ethiopian criminal law makeath Ithe juridical person and its

officials or employees who commit a crime crimigdiable.

2.5. Accessories After The Fact:Art.40

Accessory refers to a person who gives assistamdbet principal criminal after the

realization of the crime. The form of assistance @, hiding and aiding the criminal as

per Article 445 of the Criminal Code: under theitadarboring and aiding that reads as:

“Whosoever knowingly saves from prosecution a pensto has fallen under a
provision of criminal law, whether by warning himhading him, by concealing or
destroying the traces or instruments of his critmge misleading the investigation,

or in any other way, is punishable with simple ilmpnment or fine.”

Receiving or hiding a property, which is obtaingdabcrime committed by the criminal

as per Art. 682 that reads as:

1)

2)

3)

Whosoever receives a thing, which he knows or lason to believe is the
proceeds of a crime committed against property fgtlzer, or acquires the thing,

or receives it on loan, as a gift, in pledge or any manner whatsoever, or
consumes it, retains or hides it, resells it oristssin its negotiation, is punishable
with simple imprisonment, or, in more serious cag#) rigorous imprisonment not

exceeding five years, and fine.

Whosoever, within the meaning of the above pravjsiothin the meaning or sub-
section (1) intentionally receives a sum or a thargging out of the realization or

replacement of a thing obtained through the comiomissef an offence, is liable to

punishments prescribed under sub article (1).

Where the act under sub article (1) or (2) is cottedi negligently, the punishment

shall be simple imprisonment not exceeding one.year
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4) The sentencing of the accused is without prejutide sentencing of the original
criminal.

5) The provisions permitting the immunity of the piiat offender from charge, by
reason of kinship (Art. 664) or the mitigation bétpunishment by reason of close

affection (Art.83) do not apply to a receiver.

Helping a person to escape from prosecution aépiete 460 that reads as:
“Whosoever, in any manner, saves a person frometteeution of the punishments or
measures to which he has been sentenced by a dsugunishable with simple
imprisonment or fine”.

» What are the legal effects of being accessory aftdre fact?

Such a person cannot be considered as an accompliash is one form of participation
and hence cannot be treated under Article 36 becthese is no participation in the
commission of a crime once it has been completedrSassistance given to the criminal

after the commission of the crime is independeimer

* Failure to Report:

It is dealt with under Article 39 of the Penal Cdbat reads as:

Article 39. Failure to Report:

1) Failure to report the preparation, attempt omemission of an offence or of the person
who committed the offence, shall not be liable tmighment as an act of an
accomplice or an accessory after the fact excegh@écases expressly provided by
law. (Art. 254 and 335)

2) The provisions regarding the failure to repastthe authorities in the cases specified
under Art. 443 shall apply,

3) The above-mentioned obligations are to be caestin a restricted manner.
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Failure to report refers to situations where a @erfails to inform the concerned
authority about the preparation, attempt or comimssf a crime. Such a person cannot
be said to have participated in the commissiorhefdrime. He is, rather, treated as an
independent criminal when the law expressly pravide as in the cases provided here
under. Such failure constitutes an independemhecrwith the view of safeguarding
public interest. These situations include:

Art. 254 Indirect Aid and Encouragement:

1) Whosoever, being aware that a crime under Artielés-246, 252-258 has been
committed or attempted or is being prepared , tailsform the authorities thereof,
or does not do the best of his ability to try teyent the offence from being carried
out and to bring the criminal to justice, save ase&s of force majeure or manifest
impossibility is punishable with rigorous imprisoant not exceeding five years.

2) When the offence is committed in time of internal external emergency, the
punishment shall be rigorous imprisonment not edticegten years.

3) Official or professional secrecy cannot be invoke@vade the obligation to inform
the authorities.

4) Kinship or close ties of affection with the perpgtr or perpetrators of the crime

cannot be invoked as an excuse in the above-mextioases. (Art. 83)

Art. 335. - Failure to report Crimes against the Amed Forces and Breaches of
Military Obligations:

1) Whosoever, being aware of plans to commit or of cbemmission of mutiny or
desertion, fails to report them or makes no attamptevent their commission or to
cause the offender to be arrested, is punishatite simple imprisonment. Where
the offence is committed or attempted, or in theergerious cases, with rigorous

imprisonment not exceeding three years.
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2) Official or professional secrecy is no defense tharge under this Article. In time
of emergency, general mobilization or war, kinsbrpclose ties of affection (Art.
83) are no excuse.

3) Failure to report treason or espionage is punighabder the provisions of this
code on security of the state and protection ofonat Defense Forces (Article
254.)

Art. 443. - Failure to report a crime.
1) Whosoever, without good cause:

a) knowing the commission of or identity of the perpédr of a crime, punishable
with death or rigorous imprisonment for life, fatls report such things to the
authorities; or

b) is by law or by the rules of his profession, obtige® notify the competent
authorities in the interests of public securitypablic order, of certain offences
or certain grave facts, and does not do so,

Is punishable with fine not exceeding one thous@id, or with simple

imprisonment not exceeding six moths.

2) Nothing in this Article shall affect the provis®of Art. 254 and 355.

Case Problem:
Kebede, who is a wealthy business man in Jimmayexdf Abebe and Beletu 20,000 Bijrr
if they kill Mekonnon whom Kebede suspects of hgwecret love affair with his wife.
Abebe and Beletu who were very disparate to getrtbrey offered approached Bel:ﬂzj,

for advice on how best to execute their design;Beldtu accordingly advised the formr

—

that Mekonnon, should be poisoned while drinkingAlamaz’'s bar- which he ofte

visits. Abebe and Bleletu bought rat poison as setviand went to Alamaz’s bar whejre
they found Mekonnon drinking beer as usual. Soy #a beside him and poisoned fis
beer when he went out to telephone a friend. Me&nondrank the beer and digd
immediately. Abebe and Belete fled the scene anH tefugee in one of their friend{s
(Mulu) house. Mulu was told that Abebe and Belatispned Mekonnon to death. Haifu

also kept silent after he knew that these peoptenaitted the offence.
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Complete the following table by indicating the leva participation, liability and

reasons for each.

Individual

Level of Participation

Liability

Reasons

Abebe

Bekele

Beletu

Mulu

Hailu
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Unit Summary:

This unit we has discussed participation that deatls the involvement of two or more
persons in the commission of the offence. Theseopsr may take part either in their
principal capacity as a material, moral or indireffenders. They may also take part in

the commission of the crime in their secondary capas an instigator or accomplice.

The unit also discusses learned that persons rkaypiat in the commission of a crime
either based on a pre existing agreement whiclasvk as conspiracy or with out it.
Conspiracy, therefore, is a ground of aggravatibmpunishment even though it may

constitute an independent offence when the lawigesvotherwise.

Accessories after the fact are those persons whmtlparticipate in the crime but give
help for the principal offender after the realipatiof the offence. Being an accessory

after the fact gives rise to an independent crime.

Finally, it has discussed in this unit the caseemhfailure to report constitutes an
independent crime by law when the law provides\snedhough it may not amount to

participation.
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MODEL EXAMINATION

I. MULTIPLE CHOICE QUESTIONS: 5x2=10 MARKS

* John approaches Job with a proposal that Job loélp Sneak into the Computer
center at night, located in the main shopping cemlf the Dire Dawa City, and
pour acid on the computers rendering them usele$sagrees to the idea but warns
John that he gets very nervous and that probablyobkin’t assist him during the
actual break-in and property destruction. Howelieragrees that he will purchase
the acid and get it to John.

1. At this stage the crime/s committed by Jahd Job is/are:
a. Conspiracy
b. Conspiracy and preparation to tivae intended
c. Attempt to the crime intended
d. None of the above
2. In addition to the above facts, Job puseldathe acid and handed it over to
John:
a. The stage of attempt has alreadglred
b. The stage of attempt has notgathed
c. There is still scope for the apgtion of theunequivocalitytest
d. Both (b) and (c)
3. After Job has supplied acid to John, weestablish his criminal liability as:
a. An instigator
b. Accomplice
c. Conspirator
d. None of the above
4. Now, both John and Job proceeded tshiogpping complex at 11:00Pm in
the night and jumped over the compound wall in pange of their criminal
intention. While Job was standing and watching dwofth was trying to open

the window the security guards spotted them areblttb caught them

Page | 282



successfully. At this stage the following charges de brought against
them:
a. Both of them can be charged feratiempt of the intended crime
b. Only John can be charged for thenapt
c. They are still in the preparatetgige because there is still time for
repentance
d. The facts are insufficient to diecthe stage of crime
5. If in the above case while John and de being chased by security
guards, their friend Richard who was passingrblis car picks them up
quickly and takes them to his home to give themltshe Shortly
afterwards, the police reach there and arrestethalthree. On conviction
the following will be their liabilities and punistents:
a. Since John and Job are principahisals both of them are

punishable seriously

b. Only John is punishable as ppatias Job was simply standing
there and watching

c. In the absence of personal cistamces special to any of them all
are punishable equally for the intended crime
d. Richard’s punishment could be miess than that of the other two

since he is only an accessory after the fact

[I. FILL IN THE BLANKS: 5x2=10 MARKS

1. The main objectives of the Criminal Law are:

Qo o
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. Following are the important ingredients of the piote of nullum crimen sine

lege:

a0 T W

3. The ‘Territorial Jurisdiction’ of Ethiggn Criminal Code includes the following:

(Mention the relevant legal provisions)

(i)
(i)
(iii)

4. These are the factors that can breakliain of Causation’:

5. As highlighted by Jean Gravéigtha Negesincluded the following important
modern principles of Criminal law:

>

>

>
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[ll. PROBLEM NO. | 20 MARKS

While walking down a rural road, Abel and Baker emmpon Victor, obviously
intoxicated, lying on railroad tracks running pé&rhto the road. Abel says, "Let him
lie. Don't touch him," but Baker drags the mantb# tracks onto the shoulder of the
road. Abel and Baker go on their way. 15 minutesspa train comes by; Victor is
not harmed, though he would have been killed ifé8dkad not moved him. 30 more
minutes pass; Victor crawls onto the roadway imffraf an oncoming truck; Victor is
struck and killed because the driver is speedirtraot paying attention. Discuss the
liability of Abel and Baker for Victor's death.

1. What is mens re& Explain the specific states of mind of Abe and Ba&r

basing on the facts givem above.

(10 Marks)
2. What is ‘causation of crime’? Explain whether or nd causation could be
established in the given case? (10 Marks)
IV. PROBLEM NO. Il 20 MARKS

Andy and Bob decided to rob a grocery store. Thaydwed Charlie's car. When Charlie
asked what they wanted it for, Andy said, "to rogracery store." After Andy and Bob
left Charlie had second thoughts and called thee@oHe told the police that Andy and
Bob were going to rob a store and described his Bacause Charlie didn't know the

intended location the police were unable to steprtbery.

Bob gave Andy a loaded pistol and waited in thewdaile Andy entered a Convenient
store and robbed the store of Bir.5000.00 by pogthe gun at clerk David. Andy also
robbed a customer of Birr.200.00. As Andy was leguthe store, David, the clerk, tried
to stop him then Andy shot and killed him.
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1. What are the crimes committed by Andy, Bob and @arlie? How do you Charge
them? (10 Marks)

2. ldentify the different kinds of participation in the given facts and explain
their individual liabilities. (10 Mak

V. Write an essay on the principle of ‘individualization of criminal justice’ as has

been incorporated in the Criminal Code of Ethiopia.
(10 Marks)
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