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Mehari: Notes & Materials on Employment Law

|. General Introduction

This text is intended to serve as a guide in dehgethe course on “Employment law”
for LL.B candidates in Ethiopian law schools. Witlue respect to the individual
initiative that might be taken by every instructfr this course as to the manner of
delivering the same, the content of the course lshpuedominantly focus on the

information spelt out in this guide.

Il.Course Objective

Having completed this course, students will be ableattain the followinggeneral
objectives:

-discuss the historical development of employmawtih Ethiopia

-identify the forms and contents of contract of émgment and their peculiar features
-out line the special categories of employees hadeed for their special treatment
-explain the concept of minimum working conditicared their significance

-understand the need for cooperation rather thafraatation between employers and
employees

-compare and contrast the labour and civil sereiroployment regimes

-identify the necessary procedures for collectigeghining and agreements

-pin point the modalities for dispute resolutiomifd when it arises

-resolve employment disputes on the basis of tlewaat law

-reflect on the role of employment law in maintag industrial peace, in affecting

investment positively or otherwise and in affectdedivery of qualitative public service

In addition to thesespecific objectivesspelt out hereunder will be some of the learning
out comes of this course:

-identify the essential definitional elements ofpgoayment relation

-outline the historical development of labour law

-briefly overview the historical development of itiservice law in Ethiopia

-define what suspension is and the grounds thereto
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-grasp how and why historically disadvantaged gsosgppch as women & persons with
disability are being preferentially treated in eoyphent

-spell out the grounds for termination of contraicemployment

-enumerate the respective legal consequencesatulland unlawful terminations
-describe the treatment accorded to the so cafledia categories of employees and the
rationale of such treatment

-identify the items of minimum employment conditson

-outline the collective bargaining process leadmgards collective agreement
-understand the legal status of collective agred¢snen

-pin point the organs for employment dispute resmfutogether with their respective
jurisdictions

-resolve employment disputes if and when they arise

-explain the concept of industrial action and tredalities of implementing it
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Chapter One: Introduction

This chapter will try to bring to light the introdiory remarks for the course in general.
As definition is a basis for understanding a certancept, it will begin by defining what
a “contract of employment” is. For this purpose amdrder to possess a comparative
insight on the issue, different kinds of definitsorcould be brought to the class
discussion. Definitions to be found in dictionanydain the different legal instruments
such as the Civil Code, Proc. No.64/75}IN®.377/2003 and the relevant provisions of
the FCSP (Proc. N0.515/2007) could be consideradicBlarly definitional elements
such as; rendering gkrvice for the benefit and under théirection of the employer, in

return forremuneration must be highlighted

Furthermore, since it is believed that better usideding of a concept will be attained
through examining its historical development, hist development of employment law
will be briefly discussed. For the purpose of #iscussion, development of employment
relation under the labour law and the Civil Serwa# be examined separately as they

have their distinct route of development not omlyEthiopia but also internationally.

At this level of the discussion, history of labouovement in the industrial world of the

19" century will be of significant help. Traditionallgbour relation was considered as
economic relation and was left to private regulattbrough contract. The role of the
government in such relations was intended to baingtmore or less than enforcement
of promises of the parties. Nevertheless, the miacf freedom of contract failed to

bring about equitable outcome in employment retetidue to the bargaining position of
the parties. It should also be underlined thatdoee of contract between economic
unequals(i.e. capital & labour) will have the effexf perpetuating inequality. As an

expression of the failure of the arrangement, demgaghand disorganized social unrest
begun to crop up here and there. Thus the situatatied for state intervention and

Yn this material, the word LP denotes for Labortwdfamation while FCSP stands for Federal Civil
Service Proclamation.
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internationally concerted action. The main areastafe intervention in this respect may

be gathered from the preamble of the ILO Constitutivhich is reproduced hereinbelow.

Whereas universal and lasting peace can be es$tatlenly if it is based upon social
justice;

And whereas conditions of labour exist involvinglsunjustice hardship and privation to
large numbers of people as to produce unrest i trat the peace and harmony of the
world are imperilled; and an improvement of thoseditions is urgently required; as, for
example, by the regulation of the hours of workudag the establishment of a
maximum working day and week, the regulation ofl#tmur supply, the prevention of
unemployment, the provision of an adequate liviragey the protection of the worker
against sickness, disease and injury arising obtsoémployment the protection of
children, young persons and women, provision fdrage and injury, protection of the
interests of workers when employed in countriegiothan their own, recognition of the
principle of equal remuneration for work of equalue, recognition of the principle of
freedom of association, the organization of voesti@nd technical education and other
measures;

Whereas also the failure of any nation to adoptdngrconditions of labour is an
obstacle in the way of other nations which desirerprove the conditions in their own
countries;

The High Contracting Parties, moved by sentimehjgstice and humanity as well as by
the desire to secure the permanent peace of tHd,vamid with a view to attaining the
objectives set forth in this Preamble, agree tdallewing Constitution of the

International Labour Organization:

The establishment of the ILO in 1919 and the objestset out in the Constitution of its
establishment will help in understanding the histdr development. It will also be
important to pin point to the students that Etheopas been a member of the ILO since
1923.

It is also important to highlight the fact that gloyment law as a branch of law is of

relatively recent origin in Ethiopian legal historfyor employment law to exist, a free
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labour capable of freely contracting to render meris necessary. Thus employment law
is a phenomenon of industrial era where freedoncarftract and free movement of

persons are being respected. Such freedom hasd¢@ned with the abolishment of

slavery and tenancy. Slavery as a status was Yegjadllished in Ethiopia, in 1942. Land

lord- tenant relationship remained effective umtiid-seventies of the 3Dcentury in

Ethiopia.

For the civil service aspect of the historical depenent, consulting legal documents
such as An Order to provide for the creation and functiors the Imperial Ethiopian
Central Personnel Agency” (Order No.23 of 19%Xogether with the Regulations
issued pursuant to the Central Personnel Agency aRdblic service order, 1961
(Regulations No0.1/62) and Federal Civil Servants’d&lamation N0.262/2002ppears

to be very important.

NOTES(Extract from Historical Development of Labouraw in Ethiopia)? by Mehari

Redae

Labour relations in Ethiopia have been very low alalv in development. The cultural,
religious and legal settings have had their respeshares for such an outcome.
Culturally, the Ethiopian society’s attitude towarihbour and labourers has been very
discouraging. The traditional Ethiopian societygiesd both trade and manual work. All
the remaining occupations excluding priesthood weslegated to members of the
population who were thought of as a lower classtaMeork, for instance was left to one
group of the population with such a low reputatibat nobody dared to mingle with

segment of the population.

It was by realizing this cultural attitude and ftsgative impact to labour development
that the then emperor (King Menelik) issued a @wowtion in 1908 with the following

content:

2 This paper was presented by this writer on a sluk held at Adamma to Labour Inspectors and other
stakeholders(Oct. 2007)
% Marco Guadagni, Ethiopian Labour Law Handbook,p.1
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Let those who insult the worker on account of &i®lur cease to do so. You, by your
insults and insinuations, are about to leave myntguwithout artisans who can even
make the plough. Hereafter anyone of you who isstliese people is insulting me

personally’

This provision might serve as a testimony as tottlen prevailing official Imperial
position towards labour and labourers was positNevertheless, in a situation where
such an attitude is deeply entrenched in societyall provisions will have little or no
impact unless and until they are accompanied by@llrevolution. The latter was the

missing item then.

The religious rules as well were unfavourable tdustrial activity and industrial
development. Although there have been many relgjion Ethiopia, the Ethiopian
Orthodox Church, which had been a state religiannfany years was by far the most
influential one in Ethiopian history. Accordinglgrthodox religious holidays which have
been strictly observed by the population are norking days and there may be as many

as fifteen or more per month.

Legally, though Ethiopia has been a member of L s$ince 1923, slavery had legal
protection and was entrenched as a system fortiorggin Ethiopian history. It is well

understood that for labour relations to exist dodrfsh, there should exist a free labour
that is capable and ready to render service inrmetar wages on the basis of a
contractual arrangement. However, in a system whleneery as mode of production is

legally recognized, there is no such a free laloairis capable of freely contracting.

It was in 1931 that an attempt to abolish Slavehyough law, was undertaken in
Ethiopian history. During this period, emperor lda#élassie issued a proclamation with
this purpose in view. The relevant part of the fo@tion contained the followingAl

slaves who wished to be free could become freesbgrieng their freedom before a

judge”.

* King Menelik- Proclamation of 1908.
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It seems fairly obvious that the above cited sapjah cannot claim to have abolished
slavery because it did not officially do away witie system. For one thing, it addressed
itself only to slaves ‘who wished to be free’ anat mo all slaves. Secondly, even for
those who wished to be free, the freedom was ntinzatic and as of right; it rather
required appearance before judge to assert freedooessibility of the judges to slaves

may also be an issue at the time.

It was only in 1942 that clear governmental commaitinto abolish slavery was
manifested. At this period, a proclamation whidpwdated the abolishment of the status
of slavery and which criminalizes possession, aatetransfer of slaves was issddtis
therefore with the doing away with the legal staifislavery that one can speak of labour
development in Ethiopia as a freeperson capabléreafly contracting has been an

essential precondition.

Within the introductory section, it may be apprapei to discuss the sources of
employment law. The phrase “sources of law” may meéferent under different
contexts. Material and formal sources of laws heerhost usual ones. Be that as it may,
sources of law in this context should be understoadean “legal instruments which will
have impact in regulating employment relationsrorasolving employment disputes if
and when they arise.” (i.e. formal sources of laW)ese sources could be categorized
into national and international or into public apdvate instruments. The international

ones are mainly Conventions and Recommendations.

International Labour Conventions and Recommendatttiffer from the point view of
their legal character: Conventions are instrumesiésigned to create international
obligation for the states which ratify them, whRecommendations are not designed to
create obligations but provide guidelines for goweent action. At this juncture,
mention should be made as to “any internationaéagent ratified by Ethiopia in an

5 Proc. N0.22/1942
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integral part of the law of the land”. (Art.9 (4PRE Constitution). As of 2006, Ethiopia
ratified 21 ILO Convention$.

The sources of employment law of national originyniee classified into public and

private ones.

The public acts include; the FDRE Constitution, Liadour Proclamation together with
its amendments, the Federal Civil Service Proclaamadnd the Regional Civil Service
Proclamations of the respective Regions; Pensidtreclamation etc. Furthermore,
subsidiary instruments such as Regulations of Gbohdinisters and Directives of the
Ministry of Labour and Social Affairs; Directivesf €ivil Service Agency and the
Regional actors need to be consulted. Due emphhsigdd be given to the constitutional
principles such as the right to association; tgbktrio freedom of movement; the rights of

labour; equality and non discrimination and otledevant items of the same document.

Last but by no means least, decisions of the ¢drpreme Court Cassation Bench
should be noted as sources of employment as thassiahs are binding by virtue of
Proclamation N0.454/2005.

In this connection, it would be important to notett Labour law is within federal
jurisdiction” while Civil Service law is within the concurrentrisdiction in the sense that
the federal civil service is within the federal qometence while the regional civil service

is left to the respective Regions.

The private acts are instruments of private nahuebinding as though they are law
(Art.1731 (1) Civil Code). Thus, strictly speakititey are not law; all the same they are

® Some of them are: Forced Labour Convention, 198(®) in 2003; Freedom of Association and
Protection of the Right to Organize Convention,(®#887) in 1963; Employment Service
Convention,1948(No.88) in 1963; right to Organine &ollective Bargaining Convention,1949(No0.98) in
1963; Abolition of Forced Labour Convention,1957(N2b) in 1999; Minimum Age
Convention,1973(N0.138) in 1999; Occupational Sedeid Health Convention,1981(No0.156) in 1991,
Termination of Employment Convention,1982(No.1581991; Private Employment Agencies
Convention,1997(No0.181) in 1991.

" Art.55(3) FDRE Constitution.
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assimilated to law. These are: Contracts of empéntnCollective agreements and Work
rules. The first two instruments are bilateral omdsle the third one is a unilateral

instrument.

Private act as a source of law for the Civil Seevilbes not seem to be applicable. For
one thing, the contract of employment between th& Servant and his/her employer
(i.e. the government office) will be an adminigiratin nature and public law in branch.
Letter of appointment accompanied by job deschiptioather than a contract of
employment, is to be issued to the civil servanttiby head or any other authorized
official of the government institutichSecondly, as the law now stands, unionization is
not yet allowed for employees of the civil servicepllective agreement will be an
unthinkable instrument as a source of law in théaa

Finally, under this part, the scope of applicatedremployment law will be considered.
Within this context, how and why aemployee is different from anagent or an
independent contractorhas to be analyzed. Arts.2512, 2179, 2199 & 261thefCivil
Code may be of some help towards such comparisanaWmay agree that all these
three are commitments to render service. It musadmitted, however, that they have
significant differences and employment law appliesly on employee-employer
relationship. Client- Contractor and Principal-Ageslationships are outside of the ambit

of employment law. Issues of exclusions should Bisgonsidered under this topfc.

NOTES(Extracted from “ Simplified Guide to the Ethpian labour law”, By Mehari

Redae)

Determining the scope of application of a legatrun®ient would enable us to apply it
in its appropriate context. It will also help ugidify the addressees of the instrument
together with their rights and corresponding dutiBiserefore, in any analysis of a

® Arts.18 & 22 of FCSP

° Art.42 (1)(c ) of the FDRE Constitution promisédt a law will be issued for this propose. Nevdesbs,
such a law is yet to come.

10 Arts. 3(2) &(3) of LP; Arts.2(1) &(2) of FCSP.
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legal instrument, it is appropriate to determirgeestope from the outset. With this

purpose in view, the analysis proceeds.

1.1. Definition
Employment relation is established through a cabtwd employment and it shall be
deemed formed where a person (the emplogegges, directly or indirectly, to
perform work for and under the authority of anotiigre employer) for a definite or
indefinite period or piece work in return for wagdset us try to examine the

elements of this definition.

Agreement
The definitional elements of an employment contiadicate that agreement is the
basis for employment relation and this automatycalcludes forced labour from the
ambit of employment relations. Hence a person dabeacompelled to enter into an
employment relation. Thus in this sense it is aintdry engagement.
Nevertheless, it is important to note that agregn@memployment relation may be
expressed directly or indirectly. For instance,eispn may directly or personally
negotiate with his/her employer and conclude aragntof employment thereafter.
The other possibility is public/private employmeigencies may serve as
intermediaries between the employer and the emplayigh a view to facilitating
their relations. Thus the agreement may be expilgssesonally or indirectly through
employment agencies.
Performance of work
The other element under the definition is the agesd from the side of the employer is
“to perform work for of the employer”. The employe@l be required to render personal
service. In this sense, the employee is committingher/self to render personal service
for the benefit of the employer. Unlike a contradt sale where the seller delivers
something tangible to the buyer, in the preseng,cie employee is making his service
available (i.e. something intangible) to the benefi the employer. Through this

arrangement the employee is putting his skill amdkimg capacity at the disposal of the

10
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employer. Although the employee may express hisAweement indirectly, his/her
service is to be provided personally. S/he care®if right, delegate another person to

render service in his/her behalf.

1.1.3. Under the authority of the employer

The employee will be required to render the samise within the frame work of the
instruction of the employer. This in effect mearie temployer will possess the
prerogative to direct, supervise and control themea and performance of the employee.
Consequently, the employer will have the power ¢étedmine what work to be done;
when to be done; where to be done; how to be dodevih whom to be done.

It is important to note, however, that the authyogtanted to the employer over the
employee is not meant and intended to establisastenand servant relationship. On the
contrary, it is within the framework of the terméthe contract that the scope of the
authority of the employer over the employee willdetermined.
Working under the authority of the employer difigiates an employee from an
independent contractor. An independent contracesfopms work for the benefit of
his/her client but in performing such work s/henst under the strict direction of the
client. The client in such cases is interestedhenrésult and not on the manner how the
result was achieved. For example, if a client seb&sservice of a tailor to make him a
three pieces suit, he will not have an interestretexd how it is made so long as the
agreed date and quality of the product is mainthiBeit in case of an employer, he is not
only interested on the result but also on the maaharriving at such result. Therefore it
is safe to conclude that where the “employer” hason minimal authority over his
“employee” the relationship between them is cliemtependent contractor relationship
not employer-employee.

Length of employment
As regards to duration, a contract of employmemddbe entered into either for definite
period (for six months, for one year etc), or fodefinite period (i.e. for the life of the
company), or for a specific assignment (to unloacks of grain from a truck). As we all

11
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know marriage, in principle, is a life long engagem This is not the case for
employment relation. There is no as such life loagtract of employment.

Wage
Last but by no means is least; among the defiratietements is wage. As the employee
is committing himself/herself to render personalvee for the benefit and under the
authority of the employer, the employer will havecaresponding duty to perform. It will
be expected and required to pay wage to the empldyence employment relation is not
a pro bono service. On the contrary, it is a serincreturn for wages.

The mode of payment for wage could be in cash dkima though ordinarily
payment is effected through cash. As regards tanteeval of payment, it could be in
daily, weekly, bi-monthly, monthly etc. basis orcituld be assessed on piece rate. The
manner or the mode of payment will not have angafbn the relationship of the parties.

From the above discussions, we tried to highligie elements of a contract of
employment. If and when these elements are cunaalgitsatisfied, the status of the
parties will be held as employer and employeeimahip.

(Extracts from an ILO document on “Employment rei@nship” )!

The employment relationship: Overview of challengeand opportunities

1. The employment relationship is a legal notion wydesed in countries around the
world to refer to the relationship between a persalted an “employee” (frequently
referred to as a worker”) and an “employer” for whthe “employee” performs
work under certain condition in return for remunenma It is through the
employment relationship, however defined, thatmexal rights and obligation
created between the employee and the employereifipdoyment relationship has
been, and continuous to be, the main vehicle thraugch workers gains access to
the right and benefit associated with employmenthie area of labour law and
social security. It is the key point of referenoe determining the nature and extent
of the employers’ rights and obligations towardsirthvorkers.

1 Footnote omitted.

12
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2. The profound changes occurring in the world of wankd particularly in the labour
market, have given rise to new forms of relatiopsihich do not always fit within
the parameters of the employment relationship. 8hils has increased flexibility
in the labour market, it has also led to a growmgnber of workers whose
employment status is unclear and who are consedgueutside the scope of the
protection normally associated with an employmegiationship. In 2004, the
Director-General of the International Labour Offidescribed the challenge as
follows:

The state has a key role to play in creating anbdéing institutional

framework to balance the need for flexibility forterprise and security
for the workers in meeting the changing demands gibbal economy ...
At the heart of national policies to meet the abathallenges of

globalization is a dynamic strategy for managingdar market change.

3. The legal framework governing the employment refship is an important
component of national policy for managing labourkea change taking account of
the need for flexibility and security.

4. The question of the employment relationship hasynie form or another, been on
the agenda of the International Conference for @vdecade. The following is an
overview of the evolution of these discussions doéting in general on
discussions in 2003. This chapter also summariearthst pertinent issues in the
national studies conducted in 1999-2001, which &atrthe basis of report prepared
by the Office for the 2003 general discussion ardclv are comprehensively
analyzed and referenced in that report.

Evolution of the discussion at the ILO on the emplgment relationship

5. The ILO has taken the employment relationship as téference point for

examining various types of work relationship. Icaet years, the Conference has

13
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held discussion on self- employed workers, migveorkers, home workers, private
employment agency workers, child workers, workarsaoperative and workers in
the informal economy and in the fishing sector.his also addressed work

relationships in the course of discussion on s@&alrity and maternity protection.

6. In 1997 and 1998, the Conference examined an itenficontract labour”. The
original intention of the Conference discussion“‘contract labour” was to protect
certain categories of unprotected workers throbghadoption of a Convention and
a Recommendation, but the proposal to adopt a Goioveand a Recommendation
failed.

However, at the end of the second discussion9®88,1the Conference adopted a
resolution in which it invited the Governing Bodiytbe ILO to place the issue on the
agenda of a future session of the Conference wiibwa to the possible adoption of a
Convention supplemented by a Recommendation if sdlciption was, according to
the normal procedures, considered necessary byQGbaterence. The Governing
Body was also invited to instruct the Director-Gette
A. To hold meetings of experts to examine at leasfdhewing issues arising out of

the deliberation of the Committee on Contract Labou
i. which workers, in the situation that have beganb# identified in the
Committee, are in need of protection;
il. appropriate ways in which such workers can be ptete and the possibility
of dealing separately with the various situations;
iii. how such workers would be defined, bearing in mihd different legal

systems that exist and language differences.
7. It is noteworthy that in the various debates tmeed above, delegates from all
regions repeatedly alluded to the employment atatiip, in its various forms and with

different meaning, as a concept familiar to all.

8. In accordance with the 1998 resolution, a ttifmMeeting of Experts on Workers in

situations needing protection was held in Genevday 2000. The common statement

14
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adopted by the Meeting noted that the global phe&mam of transformation in the
nature of work had resulted in situations in whibk legal scope of the employment
relationship (which determines whether or not weaskentitled to be protected by
labour legislation) did not accord with the real#tiof working relationships. This had
resulted in a tendency whereby workers who showdplotected by labour and
employment law were not receiving that protectionfact or law. The scope of
regulation of the employment relationship did not@d with reality, which varied
from country to country, and within countries, framctor to sector. It was also evident
that while some countries had responded by adgistie scope of the legal regulation
of the employment relationship, this had not ocediin all countries.

9. The common statement also noted that varioustopstudies had greatly increased
the pool of available information concerning thepémgment relationship and the
extent to which dependent workers had ceased toprbgected by labour and
employment legislation. The meeting agreed that@lintries should adopt or continue
national policy in terms of which they would, atpappriate intervals review and, if
appropriate, clarify or adapt the scope of the llegun in line with current employment
realities. The review should be conducted in aspparent manner with participation by
social partners. The experts further agreed th@tdbuld play a major role in assisting
countries to develop policies to ensure that lavgailating the employment relationship

cover workers needing protection.

10. Further to the resolution adopted by the Camfee in 1998, the Office undertook a
series of national studies. The objective of th#gonal studies was to help identify and
describe the principal situations in which workleisked adequate protection, as well as
the problems caused by the absence or inadequdcprotection, and to suggest

measures to remedy such situations.
11. The research undertaken confirmed the universpbrtance of the idea of the

employment relationship, on which labour protectsystems are largely based, while

highlighting the deficiencies affecting the scopeterms of persons covered, of the
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regulations governing this relationship also confirmed the extent and repercussions

of the problems of lack of workers’ protection.

12. At the 9% Session of the Conference in June 2003, a gedis@ission was held
on the scope of employment relationship. During thecussion, many delegates
emphasized that the concept of the employmentigakttip is common to all legal
systems and traditions. There are rights and emtéhts which exist under labour laws,
regulations and collective agreements and whichspeeific to or linked to workers
who work within the framework of an employment tmlaship. One of the
consequences associated with changes in the sguofuthe labour market, the
organization of work and the deficient applicatioh the law is the growing
phenomenon of workers who in fact employees butl fihemselves without the
protection of an employment relationship. There waasshared concern among
governments, employers and workers to ensure #tedul laws and regulations are
applied to those who are in employment relatigmstand that the wide variety of
arrangements under which work is performed by akemran be put within an

appropriate legal framework.

13. The Conference also recognized that the pioteof workers is at the heart of the
ILO’s mandate. Within the framework of the ILO’s @t Work Agenda, all workers,

regardless of employment status, should work irditaoms of decency and dignity.

14. The Conference noted that the ILO should egeighe adoption of an international
response on this topic. A Recommendation was ceraidas an appropriate response.
The Recommendation should focus on disguised emy#ay relationships and on the
need for mechanisms to ensure that persons wigmgmoyment relationship have access
to the protection they are due at the nationallleBeach a Recommendation should
provide guidance to member states without definingversally the substance of the
employment relationship. The Recommendation shddd flexible enough to take
account of different economic, social, legal andustrial relations traditions and address

the gender dimension. Such a Recommendation shootdinterfere with genuine
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commercial and independent contracting arrangemeéntshould promote collective
bargaining and social dialogue as a means of fgqndolutions to the problem at national

level and should take into account recent developsna employment relationships.

The employment relation and the law

15.The employment relationships a legal concept which underpins the
operation of the labor market in many countriesisTivas confirmed
particularly in the discussions on “contract laoat the International
Labour Conference in 1997 and 1998, the Conferdismission leading to
the adoption of the private employment agenciesv€uotion, 1997(No.
181), the national studies undertaken by the Il@,Meeting of Experts on
Workers in situations Needing Protection, and tB@3Conference general
discussion on the scope of the employment relatipndt is also reflected
in a significant number of international labour retards: some ILO
Conventions and Recommendations cover all worketisowt distinction,
while others refer specifically to independent wask or self-employed

persons, and others apply only to persons in arlaymgnt relationship

16.The employment relationship continues to be thelg@renant framework
for work in many countries. Moreover, a study psibid in 2000 found that
in the industrialized countries, in particular, g@ployment relationship is
not just predominant but is proving durable, cantrd persistent reports
that major changes in employment relationships lhed¢o less stability and
greater numerical flexibility. Another study pulbled in 2001 founded

similar results in six transition countries.

17.0f course, the situation with regard to the emplegbrelationship is not
the same in every country. Where the formal econabsorbs only a very
small part of the population and where high unemyplent swells the ranks

of the self-employed, the reality tends to be ddfe. Even in these cases,
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however, wage earners may represent a significaopoption of the

working population in quantitative terms.

18.The widespread emergence of new forms of employneerftequently
referred to in the context of changes in the or@tion of work and flexible
work arrangements. However, new forms of employmemy be
understood in different ways and mean differenhdhj especially with
respect to the legal implications, and for thissmaan important distinction

needs to be made at this point.

19.People may provide their labour either within tmepéyment relationship
under the authority of an employer and for remutr@maor within a
civillcommercial relationship independently and frfee. Each of these
relationships has certain characteristics whichy fanom one country to
another and determine to what extent the performafavork falls within

an employment relationship or a civil/lcommercidtienship.

20.In some countries and in some sectors more thaargtlemployment
relationships have become more diversified. Theyehbecome more
versatile and, alongside traditional full-time eoydes, employers are
increasingly employing workers in other ways whatlow them to use their
labour as efficiently as possible. Many people ptceshort-term
employment, or agree to work certain days of thekyéor want of better
opportunities. But in other cases, these optiorsaar appropriate solution,
both for the worker and for the enterprise. Reoeurs various types of
employment is in itself a legitimate response te thallenges faced by
enterprises, as well as meeting the needs of sanm@ogees for more
flexible work arrangements. These various typesvark arrangements lie

within framework of the employment relationship.
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21.At the same time, there are civil or commercial tcactual relationships
under which the services of self-employed workeay toe procured, but on
terms and conditions which differ from those witham employment
relationship. Frequent recourse to such contracaahngements has
become increasingly widespread in recent yearanFaoegal standpoint,
these arrangements lie outside the framework of #meployment

relationship.

22.The determination of the existence of an employmelationship should be
guided bythe facts and not the name or form given to it by partigsat is
why the existence of an employment relationshipedds on certain
objective conditions being met and not on how eithreboth of the parties
describe the relationship. This is known in lawtls principle of the
primacy of fact which is explicitly enshrined in some nationabdé
systems. This is also frequently applied by judgeshe absence of an

express rule.

23.Various factors are used in many countries to deter the existence of an
employment relationship. While these factors vasgme of the more
common factors include the level of subordinatiothe employer, work for
the benefit of another person, and work under uiesion. In some cases, the
law goes up one step further, and classifies cemarkers as employees
whose situation could be ambiguous, or providesafpresumption in their
case that there is an employment relationship. €y, legislation may
specify that certain contractual arrangements acg¢ amployment

relationships.

24.1n some legal systems, certain indicators aredalie to identify whether or
not the relevant factors are present to determime dxistence of an
employment relationship. These indicators include éxtent of integration

in an organization, which controls the conditiorismork, the provision of
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tools, materials and machinery, the provision afning and whether the
remuneration is paid periodically and constitutesgmificant proportion of

the income of the worker. In common law countripglges base their
rulings on certain tests developed by case law,ef@ample the tests of
control, integration in the enterprise, economialitg, who bears the

financial risk, and mutuality of obligation. In alstems, the judge must
normally decide on the basis of the facts, irreBpecof how the parties

construe or describe a given contractual relatignsh

25.The existence of a legal framework regulating thevision of labour does
not, of course, preclude disagreement when it caimége examination of
specific cases to determine whether an employmelationship exists.
Indeed, this is a frequent occurrence, given thaifpration and great

diversity of situations in which the worker’s stats unclear.

The employment relationship and workers’ protection

Context of the lack of protection
26.As mentioned above, the Meeting of Experts in MA@@ highlighted the

lack of protection of workers in certain situatianswvhich the legal scope of
the employment relationship did not accord with tkalities of working
relationships. The context in which this lack obgction has arisen varies
considerably from one region to another and frora oauntry to another,
but in all cases it is linked to significant chasgm the structure of
employment. Some of these changes are associatid ghabalization,
technological change and transformation in the mumgdion and functioning
of enterprises, often combined with restructuringai highly competitive
environment. In the words of the World Commission the Social
Dimension of Globalization, “globalization has setmotion a process of
far-reaching change that is affecting everyone & irhpact of these changes
is very uneven in terms of the degree to which theyefit countries,

industries and enterprises.
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27.Changes in workers’ status and mass redundanaiescially in developing
countries or those in transition, are frequentljateel to major financial
crises, external debt, structural adjustment progras and privatization.
These realities have been reflected in a drastitiateon in countries’
financial capacity and deterioration in conditiamfsemployment and work.
In this context, the growth of the informal economand undeclared
employment has been especially significant.

28.Associated with this development, changes in thecstre of the workforce
have been accentuated by migration from one couotgnother or from
one sector of the economy to another. Other fadtaisde a strong shift to
services, greater participation of women, highatl € levels of young
people in certain countries and deskilling of wosken others. Changing
lifestyles, education levels and expectations Ead to workers demanding
more flexibility. These changes inevitably influeneorkers’ attitudes and
the way in which they cope with finding and keepagb.

29.Many enterprises, for their part, have organizeeirtlactivities so as to
utilize labour in increasingly diversified and sslee ways, including
various kinds of contracts, the decentralizatioadfvities to subcontractors
or self-employed workers, or the use of temporanpleyment agencies.
These arrangements are encouraged by rapid devehdprm technology
and new management systems in response to the ngyogdémands of
competition. This kind of flexibility has frequewntlbeen preceded or
accompanied by legislative and institutional refsrta enhance the supply
and demand for labour or to promote self-employmeith the aim of

stimulating job creation.

Repercussions of the lack of protection
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30.Above all, of course, the lack of labour protectias adverse consequences

for workers and their families. At the same timewkver, the absence of
workers’ rights or guarantees can be counterproekitd the interests of the
enterprise itself and have a negative impact orespogenerally. Moreover,

there is some evidence indicating that these clsaaffect women more
than men. Workers in these situations not only the& rights under labour
law, but also have difficulty securing the protentiof the competent
inspection services or seeking redress throughaeur courts. In many
countries, they are completely excluded from ortba fringe of social

security protection and receive less favorable fisnthan those workers

recognized as employees.

31.The lack of labour protection of workers can aléfiec employers, to the
extent that it undermines productivity and distoctsmpetition between
enterprises, both at national and sectoral or natéwnal level, often to the
detriment of those who comply with the law. Thekla€ legal certainty can
also result in judicial decisions reclassifying Ifssmployed” workers as
employees, with considerable unforeseen economigserjuences for
enterprises. At the same time, the reality of werthout any prospect of
stability or promotion can ultimately make workéose their commitment

to the enterprise and contribute to an increasmcastly labor turnover.

32. Another dimension of the lack of labour protectisithe neglect of training,
including training for work in environments wheteete are inherent risks.
Enterprises can be reluctant to invest in traimmgkers who will probably
not be with them for long. The user enterprise méikely to train the
workers supplied by another firm, except for vemedfic purposes.
Untrained workers are more vulnerable to accidenthe workplace and
can hamper the competitiveness of the enterpriseaddition, in some

sectors which have large numbers of unprotectedkevsy the negative
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image can create serious problems of recruitmethtratention of workers.

The construction industry is one example of suskdor.

33.The lack of labour protection can also impact oa liealth and safety of

third parties and society in general. Some accgjenich as those caused by
heavy vehicles or major accidents in industriahfdahave caused damage
to the environment, as well as injuries and faedito third parties. The link
between accident risks and the lack of workerstgmtion has also been
observed in situations where there is extensiveofisaibcontracting. The
issue is not subcontracting itself but its impropse, which can create or

aggravate risks.

Uncertainty with regard to the law

34.Disputes concerning the legal nature of a relatign$or the provision of

labour are increasingly frequent. The employmeratisnship may be
objectively ambiguous or disguised. Both situatioreate uncertainty as to

the scope of the law and can nullify its protection

35.The problems faced by workers involved ‘niangular” employment

relationships pose different legal questions. These are workenployed

by an enterprise (the “provider”) who perform wddt a third party (the
“user”) to whom their employer provides labour @ansces. For these
employments status is not in doubt, but they fratjydace difficulties in

establishing who their employer is, what their tggtare and who is
responsible for them.

36.Changes in the legal status of workers, whethdrareapparent, seem to be

a sign of the times and are commonly observed mbf o traditional
sectors such as transport (truck drivers, taxi eds); construction and

clothing, but in new areas as well, such as salgsis department stores, or
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certain jobs in wholesale distribution or in priwasecurity agencies,
although there are considerable differences fromanuntry to another and

from region to region.

Objectively ambiguous employment relationships

37.In a standard employment relationship, the workstéus is not normally
open to doubt. In some cases, however, a workerhaag a wide margin of
autonomy and this factor alone may give rise tobdcas to his or her
employment status. There are situations where tlan nfiactors that
characterize the employment relationship are npaagt. It is not a case of
a deliberate attempt to disguise it, but rather @ingenuine doubt as to the
existence of an employment relationship. This meguo as a result of the
specific or complex form of the relationship betweeorkers and the
persons to whom they provide their labour, or thelgion of that
relationship over time. Such situations may occiuth vpersons who are
normally self-employed, such as electricians, plarmband computer
programmers, and who gradually enter to a permaamgahgement with a

single client.

38.1In other cases, especially in work environmenteaéd by major changes,
it is possible and sometimes necessary to resaatrange of flexible and
dynamic employment arrangements which can be diffito fit into the
traditional framework of the employment relationshA person may be
recruited and work at a distance without fixed Isoor days of work, with
special payment arrangements and full autonomy &®Ww to organize the
work. Some workers may never even have set fothenenterprise if, for
example, they have been recruited and work vialriternet and are paid
through a bank. However, perhaps because theyquseneent supplied by
the enterprise, follow its instructions and arejscibto subtle but firm

control, it may be that the enterprise quite ndyireonsiders them as
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employees. The emergence of *“e-lancers” (electadlyic connected
freelancers) is another phenomenon which is chgilgnthe traditional
employment framework.

39.Midway between the employment relationship and-selployment, there
are “economically dependent workers” who are folynaélf-employed but
depend on one or a few “clients” for their inconidey are not easy to
describe, let alone quantify, because of the hg&reous nature of the

situations involved and the lack of a definitionstatistical tool.

40.In cases where the contract is clearly intendegrocure the services of a
self-employed worker, it is in employers’ interést make sure that they
have not misclassified the worker, as they candid financially liable if

the authorities find that the worker is in facteanployee.

Disguised employment relationships

41. A disguised employment relationship is one whiclkerg an appearance that
is different from the underlying reality, with thietention of nullifying or
attenuating the protection afforded by the law wading tax and social
obligations. It is thus an attempt to conceal ostalt the employment
relationship, either by cloaking it in another legaise or by giving it
another form. Disguised employment relationshipsy naso involve
masking the identity of the employer, when the perslesignated as an
employer is an intermediary, with the intention &leasing the real
employer from any involvement in the employmenatiehship and above

all from any responsibility to the workers.

42.The most radical way to disguise the employmerdtiaiship consists of
giving it the appearance of a relationship of &edént legal nature, whether
civi, commercial, cooperative, family-related other. Some of the

contractual arrangements most frequently useddguise the employment
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relationship include a wide variety of civil andnemercial contracts which

give it the semblance of self-employment.

43.The second way to disguise the employment relatipns through the form

in which it is established. While the existence af employment

relationship is not in question, the nature of éngployment relationship is
intentionally misrepresented so as to deny certagrkers’ rights and

benefits. For the purposes of this report, sucirachmanipulation amounts
to another type of disguised employment relatigmstesulting in a lack of
protection for the workers concerned. This is tlasec for example, of
contracts concluded for a fixed term, or for a dpetask, but which are
then repeatedly renewed, with or without a bredle most visible effect of
this type of contract manipulation is that the warkdoesn’'t acquire the
rights and obtain the benefits provided to emplsy@glabour legislation or

collective bargaining.

44.The trend towards replacing the employment contatit other types of
contract in order to evade the protection provided Termination of
Employment Convention, 1982 (No. 158), was notethieylLO Committee
of Experts on the application of conventions anddRemendations in 1995.

“Trianqular” employment relationships

45.As already mentioned, “triangular” employment riglaships occur when
employees of a person (the “provider”) work for tew person (the “user”).
A wide variety of contracts can be used to forrebn agreement for the
provision of work. Such contracts can have berdfigffects for the
provider's employees in terms of employment opputies, experience and
professional challenges. From a legal standpoimtyelver, such contracts
may present a technical difficulty as the employeescerned may find
themselves interacting with two (or more) interltmes, each of whom

assumes certain functions of a traditional employer
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46.There are also, of course, cases of objectivelyiguolis or disguised
“triangle” employment relationships. A  “triangular’employment
relationship normally presupposes a civil or conoiarcontract between a
user and a provider. It is possible, however, tlmasuch contract exists and
that the provider is not a proper enterprise, butirdermediary of the

supposed user, intended to conceal the user'sitgastthe real employer.

47.“Triangular” employment relationships have alwaysgisted, but this
phenomenon is now on the increase. The nationaliestuidentified a
growing tendency among enterprises in many cowmtoeoperate through
other enterprises or with their collaboration. hrege situations, workers
provided by different enterprises can be found waylon the user’'s own
premises or outside, even in a different countryidiigular” employment
relationships can take various forms. The best knds the use of

contractors and private employment agencies.

48.In an employment relationship, there is usuallydoeabt about the identity
of the employer where workers deal with only onespma. This person is the
one who hires the worker or who performs the norfoakctions of an
employer: assigning tasks, providing the meansadopn them, giving
instructions and supervising their performance,in@ywages, assuming
risks, making profits and terminating the employimeglationship. The
situation may be different, however, in a “Triargtl employment
relationship, when these roles are assumed selyamtgointly by more
than one person and anyone or a number of thembmayerceived as the
employer, in which case the employee may reasonablyder: who is in

fact my employer?
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49.In particular, workers may not know, for exampleni whom exactly to
claim payment of remuneration or compensation foraacident at work,
and whether they can file a claim against the udemn the direct employer
disappears or becomes insolvent. Doubt as to #etitg of the employer,
or the involvement of the user in the employmefdtienship, leads to the
following key questions in the case of “triangula€lationships: what are
the worker’s rights — are they the rights agreedheyemployee with his or
her employer (the provider), or those of the emgésyemployed by the

user, or a combination of the two?

50. Workers may wonder who is responsible for theintsg The logical answer,
which is normally consistent with the law, is tlehployers are primarily
responsible for the rights of their employees, \Whethey are a contractor,
an employment agency, a cooperative or any oth@iammg enterprise or
entity. However, the role of the user can be ciugith respect to ensuring
respect to these rights (such as limits on workiogrs, rest breaks, paid
leave, etc.). There are laws which in some circant#s also assign a
measure of responsibility to the user, as the pevgloo benefits directly
from the labour of the worker and who often appéarse an employer or
someone similar to an employer. Depending on thmeugistances and
national law, the employer (or provider) and therusay bear joint and
several liability, so that the worker can claim iagaboth or either of them
without distinction. In other circumstances, theerudears subsidiary
liability, in the sense that a claim may only brbtiggainst the user in the
event of non-compliance by the provider. A numddL® instruments also

address this subject.

51.The determination of the identity of the employad ather possible parties
to “triangular” employment relationships, of the nkers’ rights and of the
persons responsible for ensuring those rights sdiesgal issues which are

not easy to resolve. However, the major challenge in ensuring that
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employees in such a relationship enjoy the samel |@f protection
traditionally provided by the law for employeesarbilateral employment
relationship, without impeding legitimate privatenda public business

initiatives.

52.In summary, in cases of “triangular” employmenateinships, employees
are frequently faced with multiple interlocutora.duch circumstances, it is
essential that such employees know who the emplgyavhat their rights
are, and who is responsible for them. It is equafigortant to determine the
position of the user with respect to the employeeate provider enterprise.
A balanced and constructive approach to the questlould take into
account the legal difficulties involved, and thegitenate interests
concerned.

Closing the gap

53. In response to the growing divergence betwkeriaw and the reality of
the employment relationship, measures need tokem @ close this gap. The
objective should be to update and clarify the lawegning the employment
relationship so as to facilitate recognition of #dstence of an employment
relationship, and deter attempts to disguise itve@ithe proliferation of

objectively ambiguous and disguised situations thedgrowth of “triangular”

relationships, member states, with the involvemeinthe social partners,
could examine their legislation so as to identify aleficits in the light of

their own specific problems and comparative lawisMould enable them to
determine the nature and extent of the measureeded@he outcome of this
exercise should be to enable the laws on the em@oy relationship to be

regularly updated as part of an ongoing and dynamucess.

Clarifying the scope of the law

54. The first part of the strategy would be aimédlarifying, supplementing
and stating as precisely as possible the scopleeoatv. At this stage, it could
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be useful to examine the most common forms of dssgu employment
relationships and cases in which it is most diftito determine whether there is
an employment relationship or a civil or commeraielationship. The task
would consist of remedying the technical deficiesan the legislation in order
to address objectively ambiguous cases and to gattié phenomenon of
disguised employment relationships. In relatioftti@angular” relationships, the
objective would be to clarify the law so that theptoyees know who the

employer is, what their rights are and who is resjide for them.

55. Comparative law contains a wealth of notiond Begal constructs as to
what is meant by an employment relationship andfétotors and indicators
used for recognizing it. In addition, there are hstsms and institutions to
enforce the law and guarantee workers’ rights. &hgenerally enable the
regulation of the employment relationship to opeahoothly so that the status
of the worker can usually be determined. However |law does not cover all of
these aspects equally or with the same degreeecfsprn and effectiveness in

all countries.

Adjusting the limits of the legislation

57.Clarification alone, however, may not be enougheigulate cases which
do not fall within the current scope of the ledisla. This calls for certain
adjustments to the limits of the legislation. Thés be done in a number
of ways. First, in the case of objectively ambigsi@alationships, where
some of the features of the employment relationahgpblurred or absent,
the law needs to be adjusted so as to enable eecidantification of the
employment relationship, where it exists. Secohd, legislation can be
extended to include categories of employees oosethat are explicitly
or implicitly excluded from the scope of the lawhéBe exclusions
frequently apply to employees in small and micréegorises and export
processing zones (EPZs). Furthermore, in some gesntabour laws do

not have general coverage, but apply only to aeranployees. In such
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circumstances, progressive steps could be takeartiswa more general
application of the legislation concerned. Thirdg gtope of the law may
be adequate, but it may be narrowly interpretedtiey courts. The
development of factors and indicators for deterngrthe existence of an
employment relationship can promote consistency @mdlictability in

courts decisions.

Balancing equality and adaptability

58.The lack of labour protection raises questionspfity, on the one hand,
and flexibility or adaptability, on the other. Alaace between the two
must be sought through social dialogue aimed atdipgi a broad
consensus. Employers are constantly faced witlchialenge of survival
in a competitive global environment and legitimateéek viable solution
among the range of options offered by differeniferof employment.
However, it is difficult for enterprises to improteeir productivity with a
poorly trained, demotivated and rapidly changingkfarce.

59. Balancing equity and adaptability is at the vergrhef the ILO’s Decent
Work Agenda, which offers a framework for recomgylithe different
interests and reaching a consensus through soalabde. Countries have
found different institutional and policy responsts reconcile these
diverging interests. For instance, a number of Ream countries have
moved away from a situation where flexibility creminsecurity to one in
which security promotes flexibility.

Ensuring compliance

60.The problem of objectively ambiguous, disguised ‘driangular”
employment relationships cannot, however, be dntadributed to lack

of clarity and the problems relating to the scopethe law. Another
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contributing factor, which is particularly seriours some countries, is
failure to comply with the law, accompanied by peaforcement.

61. The problem of non-compliance is particularly sesian some developing
countries, although it also occurs in industriadiz=ountries. The studies
carried out confirm a commonly expressed view thedditional
mechanisms to enforce labour laws are not usedeas ghould be. In
particular, mechanisms and procedures for detengithie existence of an
employment relationship and establishing the identif the persons
involved are generally insufficient to prevent infements of labour law
or to safeguard workers’ right. Problems of compim and enforcement

are particularly acute in the informal economy.

62.Enforcement of labour law by the administrative @gmticial authorities is
affected by financial constraints in most countriglereover, the limited
powers of these authorities and their enforcemesthanisms, such as
they are, often mean that they are unable to digettaeir obligations.

63. Labour inspectorates frequently face consideralfficuties in carrying out
their tasks. In some countries, the probabilityt taa inspector will visit a
particular enterprise, detect shortcomings, imposgective measures and
enforce them is very low or nonexistent. Particul#ficulties arise where the
premises are extensive or located in remote plandsfor different reasons, in
small and micro-enterprises. The situation is avemne uncertain as regards the
possibility of action by labour inspectors concegiiworkers in objectively
ambiguous or disguised employment relationshipgnew countries where
inspectors are empowered to identify such caseseanddy them.

64. In principle, all workers have acces#® courts. In practice, however there are
countries where restrictions on access to the s@ug considerable and few workers can
afford to enter into long, costly and inevitablycertain judicial proceedings. Rarer still,
of course, are those workers who, while still wogkiresort to the courts for a ruling on

their employment status.
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65. Improving protection for workers within the eayment relationship requires that
the mechanisms and institutions established toreafeompliance with labour law
function effectively. Each country, depending oa tieficits in its legal system and in the
organization and functioning of its labour institums, should consider streamlining the
task of labour inspection and making it more edintj with advisory and enforcement
powers appropriate to present-day circumstances.

Problems for discussion

*Why should labour law be under federal jurisdiction? In the US where a federal
structure is in place, labour matters are within gourrent jurisdiction in the sense that
where the employer is involved in inter-state otémational commerce or where its
products or services cross state borders, it vall inder federal competence and in all
other cases it will be a state matteWould the US approach be much more

convincing than ours? Why? Why not?

* s the relationship between a church and a priesithin the ambit of employment
law? Does the relationship satisfy the definitionalements? If yes how? If no, which

item(s) is missing?

* Would regulating church-priest relationship witlm the framework of employment
relation be interference in religious affairs theby unconstitutional? (Refer. FDRE
Constitution Art.11 & Federal Supreme Court Cassati Bench decision File.
No0.18419)
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Chapter- |- Individual Employment Relation

2.1 Formation

Under the preceding chapter, tried to show somredunttory remarks as to the historical
development of employment law, its sources of law,definitional elements and its
scope of application. It has also highlighted tiigecent challenges faced in determining

and implementing employment relations globally.

With this information at the back of our minds, et proceed to examine the individual
employment relation. Individual employment relationeans is, a contractual relation

between an employee and his/her employer in thdividual capacity.

Discussing who an employee is and who an employewill be important mental
exercises to begin discussion at this level. A@@)2conjointly read with Art.4 (1) of the
LP will assist us in understanding who an emplogefor purposes of the LP. When it
comes to the Civil Service, Art.2 (1) of the FCS# lalready defined who a Civil Servant

is.

As regards to employer for purposes of labour lad @ivil service, Art.2 (1) & (2) of LP
and Art.2 (3) of FCSP will be helpful for the ansif/ It must be underlined that
employer under the labour law is any natural oalggerson which is engaged in any
lawful activity, be it profit making or otherwisejhereas employer under the civil service
is a status assigned to an exclusively federal legmn established by a legal instrument

and fully or partially financed by government butdge

Employment relations under the labour law and urtderCivil Service have their own
peculiar features. In the labour law setting, #&gal instrument is limiting itself towards
stipulating minimum conditions of labour providirsmyfficient room for flexibility for

further bargain by the parties either through caettor collective bargaining. Under the
Civil Service, however, conditions of work are nigosly regulated by law and there is

little or no room for negotiation. In this sensean@f not all) the work conditions spelt
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out in the Civil Service instruments are not onlinimum but also the maximum. Such

basic distinctions should be emphatically statedass discussions at this stage.

Specific employment relations which are outsidéhefambit of both the labour and civil
service employment regime should be mentioned oteroto show thatEthiopian
employment regime is not purely duallt rather has a “third regime” at the margin. For
example employees such as the police and armeesfodlomestic workers, management
staff and others are within the third regime.

As regards to forms of contract, the labour lawimegin principle does not require any
special form for contractual validity. It is undexceptional cases that it requires written
form'2 The Civil service regime on its part requirestteri instrument in all cases. As a
contract of employment is a contract with publicréaistration, the civil code requires a
special form for the purpose (Art.1724 C1¢))

Once a contract of employment is duly formed, thgies are expected to spell out their
respective rights and obligations under the cohtabaustively. Nevertheless, the laws
have also incorporated implied terms to the pattiesugh legislation. Articles 12-14 of

LP and Articles 61-65 of the FCSP may be helpfutlucidating this issue. The duty to

provide work and the agreed wage to the employeamsng the most important

obligations of the employer. On the other hand,ahmployee is duty bound to provide
personal and faithful service with due diligence.

The principle of non-discrimination among employessthe basis different protected

grounds has been strictly regulated both underldbeur proclamation and the civil

2 Art. 5LP

13 Actually when we closely look at the Civil Servigeclamation, there does not seem a proper cdntrac
of employment between the civil servant and theegoment office. Instead of a contract of employment
a letter of appointment together with a job desiipwill be issued to the newly recruited civil
servant.(Art.18(1) of the Proclamation)
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service oné? This principle has also been enshrined under W important ILO
Conventions to which Ethiopia is a party and thé_EDxonstitutiort

Problem for discussion

* Among the obligation of the employee, we find “tbserve work rules issued by the
employer” (Art.13 (7) LP) what does this imply? Wh# the employer establishes
search at the gate of the enterprise while checkimg and checking out for the
employees, can an employee invoke the right to geiwpresumption of innocence to
object such search in her body and belongings? Whhbut dress code? Assume that
the dress code of the enterprise is in conflict lwithe religious dress code of the
employee, will the employee be justified if sheakegs freedom of religion in view of
disregard the enterprise’s dress code?

As the main element in a contract of employmentbgen the consent of the parties to
the contract, they are at liberty to modify tharterof their contract and to suspend it if
and when the need arises so long as their consa@ been externally and clearly
manifested as required by the 1&W.

While the parties are contractually engaged, it rbaypossible that the rights and
obligations of the parties may be suspended fderiht reasons. Relatively speaking the
Labour Proclamation has had detailed provisiontapeng to suspension as opposed to

the Federal Civil Service Proclamation.

(The following is an adaptation from “the Simplifié Guide of the Ethiopian Labour

law” cited above relevant to the discussion at ha

14 Art. 14(1) (b) & (f) LP & Art.13 (1) FSCP.

® Conventions No.100 (Equal Remuneration Converifat951) & Convention No. 111(Discrimination
(Employment & Occupation) Convention of 1958) baitified by Ethiopia in 1999 & 1966 respectively.
See also Art.25 of the FDRE constitution for prptes of equality.

' Art.15 LP
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2.2.Suspension

Suspension is a situation where the employee willbe required to provide service to
the employer and the employer will not be obligategay wages and other benefits to
the employee. Nonetheless, their contractual emgege remains intact. Therefore,
suspension is a grey area in the sense that athésutes of termination on the one hand
and of employment relation on the other hand.
A contract of employment may be suspended for rietyaof reasons. Some of the
grounds are:
-Voluntary arrangement of the parties;
-Societal interest;
-Due to reasons beyond the control of thpleyer;
-Due to disciplinary reasons.

2.2.1. Voluntary arrangement

The employer and the employee may agree to susthemd contractual relation for

sometime. For example, the employee may get an foffex better pay for six months of

employment. In such case she may request her eerploygrant her leave without pay
for six months. If the employer accepted the refjubs is a typical case of suspension.
Within the agreed six months, the employer will pay the wages and other benefits to
the employee and the employee will not be requicecender service for her employer.
At the expiry of the six months period, however tharties will be reinstated to their

previous employment relatidn.

2.2. 2 Suspension for the benefit of society

An employee may be elected to hold office at higegel trade union structure which
may demand full time engagement. The other pogsilsl he may hold office at kebele
or woreda level or he may be elected as parliamantalt is also possible that the
employee may be required to discharge nationalicer(be it military service or

otherwise)

" Art. 18(1) LP & Art.45 (1) FCSP.
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In such cases what will be the fate of his contraictemployment? Should it be
terminated? Should he be still considered as anloy®@ and collect wage from the
employer even if he is not rendering service to “hilnseems unfair to terminate the
contract of employment of this individual because ik rendering service which is
important to society at large and should not betsamed for that. Individuals should be
encouraged to serve society. This can be achieyeshburing employment security to

such individuals.

Should the employer then be required to pay himesaghile the employee is not
rendering service to him? This is again unfairhte émployer because as the service is
being rendered to society at large it should béespevhich should incur such costs and

not the employer individually.

To strike the balance between these two concénmasLabour Proclamation has come
up with this solution. This solution is suspendthg contract of employment until such
time the employee accomplishes his societal seraiter which he will regain his

employment®

2.2.3 Suspension due to reasons beyond the contobthe employer

At times situations which will have an impact ofnjgorary cassation of activities of the
undertaking may occur. Most of these situationsem@omic reasons though there may
also other reasons. For example, the Wonji suagaofy may be compelled to temporary
suspend its operations fully or partially due te thver flow of the Awash River. This
may be one incident where suspension may resutt fron-economic reasons. Financial

problem may also be a ground for temporary cassatioperations.

Suspension under these grounds is not within thee discretion of the employer. It is
subject to revision by the Ministry of Labour andctal Affairs or Regional Labour and

Social Bureaus. In order for the Ministry to deterenwhether the stated reason is

18 Art.18(2) LP & Art.45(2) FCSP.
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adequate to suspend operation or not, the empklyauld notify the Ministry within

three days of the occurrence of the alleged gradsgispension.

The Ministry is expected to determine whether ot tiere is sufficient ground for
suspension or not within three working days afterreceipt of the report. If the Ministry
determines there is sufficient ground for suspeanstowill approve it and fix the duration
for it. But the duration shall not exceed ninetysla

If the Ministry determines that there is no adequatason to withhold operation, it will
order the resumption of the activities and paynwnivage for the days on which the
employees were suspended. The employer may appbah Wwe working days against
this decision to the appellate court of the Regubrere it runs its business.

If the employer fails to inform the Ministry of theecurrence of a ground for suspension,
it will not have valid ground to suspend its openat Furthermore it may be liable to fine

for failure to notify™®

2.2.4. Disciplinary Suspension

One of the prerogatives of an employer is to takeiplinary action against an employee.
The employee on its part is required to rendehfaitservice to the employer. Failure to
observe such faithfulness may subject the emplégyedisciplinary action. But prior to

taking action, the employer is expected to undertdle necessary investigation into
alleged misconduct of the employee. Until such tifme investigation is completed, it

may be appropriate to suspend the employee sinthestigation could go smoothly.

With this purpose in view, the Labour Proclamataelegated collective agreements to
deal with the matter. Nevertheless, disciplinargpgnsion is not to exceed one month in
duration within which time the employer should cdete its investigation and arrive at a
decision. Thus, as the Labour Proclamation nowdstadisciplinary suspension is not

within the unilateral power of the employer, ir&her to be determined by the employer

9 bid, Art.184(1)(c)
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and the trade union (i.e. collective agreementksidiss, its length is not even left to

collective agreement; it is rather fixed by law aashnot exceed one morfth.

Note & Exercises.

* Under the Civil Service law, disciplinary suspeaoas is within the sole prerogative of
the employer. Its length could also be as long astmonths.(compare Art.27(4)
Labour Proclamation and Art.70 of Civil Service Petamation) Why do you think the
legislature decided to adopt double standard instihegard? Is it justified? Why? Why

not?

* More often than not, misbehaviors which may subjean employee to disciplinary
investigation could at the same time be reasonsffling a criminal charge against the
same. Let us assume that parallel actions (i.e giboary & criminal proceedings)
were being commenced against the employee. Let wdhér assume that the
disciplinary proceedings resulted in positive detenation that the employee indeed
committed that alleged misconduct and summarily rdissed due to it. Let us also
assume that the criminal proceedings failed to catvthe accused for lack of adequate
evidence and hence the accused has been acquitédht effect will the acquittal have,
if any, on the disciplinary action? | mean, shoulthe employee be reinstated now that

his/her innocence has been judicially determinedhy¥ why not?

2.2.5. Consequences of expiry of period of suspemsi

Normally as soon as the duration for suspensiomrexpthe employee will be reinstated

to his/her previous employment. But there may @ls@ircumstances where suspension
may be transformed into termination. For instarinecase of disciplinary suspension

(e.g. if the outcome of the investigation showseaosis misconduct attributed to the

employee), the contract of the suspended employag Ine terminated. In case of

suspension for reasons beyond the control of theaymr, particularly suspension due to

economic reasons,(e.g. if the undertaking canraime operation within ninety days)

suspension will be transformed into termination.

20 Art.27(4) LP & Art.70 FCSP.
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2.3. Termination

Termination of a contract of employment and itseeff are important issues to be
discussed in this course. Both the LP and the F§f&R out grounds of termination in

their respective regimes of employment.

Under the LP grounds of termination could be categd into the following:
-termination by law (Art.24)

-termination by the agreement of the partied.25)

-termination at the initiation of the employeligmissal)-(Arts.27, 28, 29 & 30)
- With out notice or summary dismisgsit.27)
- With notice or ordinary dismissal {&8)
-Group termination or lay off (Arts.298)

-termination at the initiation of the employeesgignation)-(Arts.31, 32)
-Resignation with notice/ordinary reggon (Art.31)

-Resignation without notice (construetdismissal) (Art.32)

Under the FCSP, the following are the lawful grosift termination:
-resignation (Art.78)
-termination due to iliness (Art.79)

-termination on grounds of inefficiency (Art.80)

-termination due to force majeure (Art.81)

-nullification of employment (Art.82)

-retrenchment (Art.83)

-termination on disciplinary grounds (Art.84)

-retirement (Art.85)

-termination on the ground of death (Art.86)

2.4. Effects of Lawful Termination
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Once a contract of employment is terminated in et@ace with the stipulation of the
law and the parties are separated for good, théldb@some consequences which will
follow the termination. Most of the consequences attached with the ground for
termination while few others are available to athtinations. These are the following:

2.4.1. Certificate of Service

This is a document to be issued by the employechvtestifies how long the employee
had been employed at the employer; the positioshieeheld; and the wage he/she was
earning while employed. (Art.12 (7) LP & Art.87 FESActually this document may be
requested and issued while the employee has bédkemrsployed (i.e. even without
termination), in practice however, employees regjtersit after termination. It would be
helpful for the employees in their effort to loak other employment.

This document is available free of charge to athiaations except for termination due to
death of the employee as it will not have a purpmsée served in cases where the
termination is the result of death.

As regards to the content of this certificate, omafor termination is not an essential
element to be spelt out in such document. At timesson of termination may be
unhelpful to the employee’s future effort for empizent. For example, if the contract of
employment was terminated due to the serious misaéehe employee, mentioning
such ground of termination in the certificate magatively affect the employability of
the individual. This seems the main reason why meimg the reason for termination is
not to be mentioned. Nevertheless, if the emploieeavilling and ready to write

favourable terms to the employee, the law doeseein to have any objection.

In this connection, Recommendation No0.119 of the |stated that “nothing
unfavourable to the worker should be inserted ichscertificate” Art.8 (2). (See also
Civil Code of 1960 Art.2588 (2)) Under the Civil 1ISee, Proclamation No. 262/2002
required the inclusion of reason for terminatiorthia certificate. However, this has been

deleted with the adoption of Proclamation No. 508/2(Compare. Art. 82 of Proc.

42



Mehari: Notes & Materials on Employment Law

N0.262/2002 with Art.87 of Proc. N0.515/2007). Heneven an employee whose
contract of employment was terminated due to tlefbreach of trust is entitled to

“clean” Certificate of Service.
Problem
How and to what extent is the law fair in this resgt? Why should reason of

termination be withheld?

2.4.2 Payment instead of unutilized annual leave

In principle it is prohibited to convert annual Veainto casif® However, if the contract
of employment is terminated prior to the utilizatiof the annual leave, the employee is
entitled to his pay for the leave he has not tfkeks annual leave cannot be postponed
for more than two yearS,the payment for this cannot be in excess of twars@nnual

leave converted into cash.
Problem
What if the contract of employment was terminateg deeath? Are heirs of the deceased

employee entitled to claim conversion of annual¥eanto cash? Why®Why not?

2.4.3 Severance payment

Unlike Certificate of Service and payment insteddnnual leave which are available to
almost all grounds of termination, severance payng@available to employees whose

contract of employment is terminated on specifiezligds.

The most important limitation is, an employee wisoeintitted to pension payment
immediately after termination is denied of seveeapayment? Whether an employee is
entitled to pension scheme as soon as s/he isrtatadi or not will be determined on the

basis of the Pension Proclamation.

2L Art. 36(3) FCSP & Art. 76(2) LP

22 bid. Art. 36(3)FCSP and Art.77(5)LP respectively

2 |bid. Art.39(1) & Art.79(5) respectively

24 Labour Proclamation N0.494/2006 Art.2 (g) & Ar8(8) Federal Civil Service Proclamation
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If the enterprise has already established a praviflend on the basis of work rule or
collective agreement which is more beneficial te@ #tamployee than the severance
payment available to him/her, the provident fund & payable and severance payment
will be denied in such casés.For grounds of termination which entitle severance
payment, readers are advised to consult Art.39f1LP No.377/2003; Art.2 (2) of Proc.
N0.494/2006 and Arts. 83 & 88 of FCSP Proc. No.8Q67 .

Once the employee is entitled to severance payrttengamount of such payment will be
determined on the amount of wage the individual e@sing prior to termination and
his/her length of service. It is interesting to entthat the FCSP and the LP have slight
difference with respect to determining the amoturthe severance payment.(Refer Arts.
88(1)(a) and Art 40(1) respectively)

Problem
Why does the legislature decide to adopt such aldewstandard? Even if such double

standard is justified, why should it be limited théo the first year of service only?

% It should be admitted at this point that some lensytend to hold that provident fund and severance
payment are both available to an employee whostgamins terminated. However, in my view, with due
respect to such an opinion, | disagree with itstFof all, it should be noted that severance payriseone
of the minimum labour conditions. It means tha dontract of employment, work rule or collective
agreement comes up with more favourable termsapitdicability will be withheld. Secondly, the retisn
adopted (i.e. Proc. N0.494/2006) particularly A{22 (g) may be of some help in determining thertion
of the legislature that provident fund and seveegmayment are mutually exclusive. Thirdly, Termioat
of Employment Convention No.158, to which Ethioia party, under Art.12(1) (a) has been stipulated
the following: “a worker whose employment has besgminated shall be entitled, in accordance with
national law and practice, to a severance allowancgher separation benefits, the amount of wkicdll
be based inter alia on length of service and thel lef wages, angaid directly by the employer or by a
fund constituted by employers’ contributiongemphasis mine). Admittedly, the Convention seems t
envisage the payment of the combination of lasttallowanceandseparation benefit(Art.12 (1)(c);
nevertheless, it must be expressly stated by retlew or by express agreement of the parties iauloe
absence of express stipulation the fair assumptitbibe only one of them(i.e. the more beneficitloe
two) will be accorded to the employee. Fourthlyer¥rom logic point view, if the employer is to be
compelled to effect both payments to a single teatibn it will not have an incentive to provide for
provident fund through collective agreement or waile as it could not save it from any legal olliga.
Thus such an approach, on the long run, will bthéodisadvantage of the employees.
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2.4.4 Compensation

Few grounds of termination have also produce lentgnts of compensation to
employees who have been separated on the basisabfparticular ground. These

entitlements are applicable only to employees utigetabour law regime.

Employees whose contract of employment have beenrteted due to “the permanent
cessation of operation of the undertaking becadseaokruptcy or any other cause”
(Art.24 (4) or due to lay off (Art.29) are entitléd compensation. Moreover, employees
who resigned on an extra ordinary procedure (Ajt&2 also beneficiaries of such

compensation.

The amount of compensation in such cases is albdged sum of “sixty multiplied by the
average daily wage of the employee for the lastkvedeservice for the first two grounds
of termination and an amount equal to thirty tirhesher daily wages of the last week of
service for the final ground of termination aboualike severance payment which takes
length of service into consideration, the amountahpensation in both cases does not

take the length of service of the employee intmaot.

2.4.5 Period of limitation

The time within which the entitlements are to bamked is also relevant. In principle, the
labour proclamation tends to fix short duration®rathe expiry of which the claim may
be barred by limitation.(refer Art.162)

In addition to fixing short of period of limitatigthe law obligates the employer to effect
all payments due to the employee within seven wagrkdays from the time of
termination.(refer.Arts.36-38). It is interesting mote that the FCSP does not possess

similar stipulations except in cases of disciplinareasure$®

26 Art. 71 FCSP.
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2.5 Unlawful termination and its effects

Any termination which fails to observe the substantor procedural requirements of
termination shall be held unlawful.(refer Arts.14¢),23(1) & 42 of Labour

Proclamation.

At this point in time, it may be appropriate to exae as to who has the burden of
persuasion whether a certain termination is lawfulot. Under the traditional concept of
contract law, sSomeone who demands the performarsfcan obligation should prove its
existenc&?’ As a contract of employment is a special contrént, general principle of
contract law will be applied on it unless and uiitphossesses its own specific principle
on the issue. Based on this general principlend when the employee alleges that s/he
has been unlawfully terminated and requests farstatement or compensation or both,
s/he will be required to show to the satisfactibrthe impartial that the termination was
indeed unlawful. Nevertheless, both the labour laroation and the ILO convention on
termination of employmefft seem to deviate from this general principle. Thegm to

adopt thereverse burden of procdpproach.

The labour proclamation has laid down a presumpgtah any contract of employment is
deemed concluded fandefinite duration. Hence, in termination cases, this prgsion
will have an effect of shifting the burden of prdofthe employer to show the contract
was lawfully terminated by relying on either of tgeunds under Art.10 or any of the
grounds of termination spelt out in the proclanmatiGonsistent with this, the Convention
on Termination of Employment and the explanatorteror it have the following to say:
(Extracts from General Survey of Committee of Expertson Protection against
unjustifieddismissal PP.77-80)

198. As regards the burden of proof Article 9, gaapah 2, provides that "in order

for the worker not to have to bear alone the bumfgsroving that the termination

27 Civil Code Art.2001(1)

2 1LO Convention No.158Termination of Employment Conventigtified by Ethiopia in 1991.

% The analysis of the Committee of Experts submittedkin below is an interpretation of the provision
Convention N0.158 to which Ethiopia is a party.
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was not justified, the methods of implementatiofemed to in Article 1 of this
Convention shall provide for one or the other orthb@f the following
possibilities: (a) the burden of proving the existe of a valid reason for the
termination as defined in Article 4 of this Conventshall rest on the employer;
(b) the bodies referred to in Article 8 of this @ention shall be empowered to
reach a conclusion on the reason for the termindtaving regard to the evidence
provided by the parties and according to procedpregided for by national law

and practice".

199. The success of an appeal against unjustieshination of employment
depends to a large extent on the ability of thekerdcomplainant to convince the
competent impartial body of the justification ofdomplaint, which in turn will
depend mainly on the evidence submitted. In cakesgmination of employment,
the application of the general rule applicable ontcact law, whereby the burden
of proof rests on the complainant, could make #cpcally impossible for the
worker to show that the termination was unjustifipdrticularly since proof of
the real reasons is generally in the possessitimeeadmployer. This is all the more
true if there is no clear statement of the reasgnthe employer, which may well
be the case when the employer is not required dueige written reasons for the
termination of employment. In an employment reladiop, it is the employer
who has the upper hand, particularly because hdratenthe sources of

information.

200. The Convention therefore lays down the priecip Article 9, paragraph 2,
that the worker must not "have to bear alone theddyu of proving that the
termination was not justified" and proposes sevpoakible methods of achieving
this. Under the first of these (Article 9, paradr&{a)), the burden of proving the
existence of a valid reason rests on the empldy@s. text clearly indicates that
the employer is required to present evidence shpwiat there is a valid reason,
as defined by Article 4 of the Convention. It i€ ttesponsibility of the impartial
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body to decide, in the light of the evidence présénwhether the termination is

justified.

201. The second possibility (Article 9, paragrafih)Pconsists of not placing the
burden of proof on either the employer or the warket allowing the impartial
body to reach a conclusion in the light of the ewick provided by the two
parties. This implies that each party, in his owteiest, will submit to the body
the evidence at his disposal and which he consaemstablishing his case, and
that the body will use, where appropriate, any posienvestigation accorded to
it by national law and practice.

202. Finally, the third option is to provide forthaf the above possibilities. The
methods of implementation referred to in Articleniist therefore include one or

the other or both of these two possibilities.

203. The Convention therefore distances itself friw@ traditional concept of
contract law, whereby the burden of proof is placedthe complainant. It is
based in particular on the tradition of common laauntries in which the
employer was required to provide proof of the fisdtion of termination of
employment without notice for serious misconductl am the concepts now
current in other countries in civil proceedingswhich the judge decides in the
light of the evidence before him, mainly the evidermpresented by the parties,
thereby participating in the search for the trutiiten with real powers of
investigation. It is also linked to the principléhareby in labour disputes legal

provisions must be interpreted in favour of the keor

204. Many countries place the burden of provingekistence of a valid reason
for termination of employment on the employer. Tidsthe case in some
countries which stipulate that the burden must eamthe reason given to justify
the termination and all the relating circumstaneéth a view to establishing

proof that the termination was reasonable. The eygplmay be required to keep
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relevant documents in the enterprise to be usedidence in the event of appeal.
In the specific case in which reasons based omjleeation of the enterprise are

invoked, the body is sometimes empowered to carryan inquiry.

205. Several States which refer to the principléwsbngful dismissal” indirectly

place the burden of proof on the employer by de@nwrongful dismissal as
termination of employment without legitimate reasamder the legislation of
these countries, dismissal is wrongful if the emplois unable to prove the
existence of a legitimate reason for terminatioresfployment or the real and
serious nature of the reason invoked. In some cesgntthe burden of proof is
placed on the employer only if a certain categdrywarker is involved: this is the
case for example in Belgium, where the concept afngful dismissal applies
only to wage-earners and not to salaried employebe, must justify any legal

action that they take and produce the necessatgese.

206. Some countries recognize a presumption inuiavad a worker whose
employment has been terminated, which the employest refute. For example,
in Cyprus, in any court proceedings there is ayprggion, unless there is proof to
the contrary, that the employer has not termingtecemployment of a worker for
a valid reason. Sometimes, these presumptionsstablished for specific cases
of discriminatory termination of employment. This the case, for example, in
Argentina, for women workers whose employment isnieated for reasons of
maternity or marriage. In Italy, when the complanhprovides proof (including
statistical proof on practices with regard to teration of employment) which
specifically and systematically justifies the pmagtion of discrimination based
on sex, the burden of proof rests with the empldgerefute this presumption.
Furthermore, as regards anti-union discriminatitre legislation of several
countries has strengthened workers' protectiorefuiring the employer to prove
that the allegedly anti-union measure was base@asons other than trade union
activities; some texts expressly establish a presiomin favour of workers.
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207. Since it is difficult for a worker who is théctim of discrimination

(irrespective of whether the discrimination is amtion or on other grounds) to
prove that he has been the victim of such disciatiom, the Committee considers
that legislation and practice should contain messtw remedy these difficulties;

the methods mentioned above could contribute sreéspect.

208. In one country in which industrial relation® dased mainly on collective
agreements, legal provisions have sometimes bemstetito fill possible gaps in
collective agreements. Unless an agreement providkeshe contrary, these
provisions place the burden of proof on the employe

209. Some reasons may serve as criteria for rexgetsie burden of proof and
transferring it to the employer. This may be thesecafor example, with

allegations of serious misconduct, given the negatonsequences which such
misconduct, if proven, would have for the workercts as the loss of entitlement

to a severance allowance.

210. Some countries have abandoned procedures wlaica the burden of proof
on the complainant, but do not impose it on the leygy either. Instead, they
have adopted the alternative solution envisagetiale 9, paragraph 2(b), of the
Convention and do not impose the burden of proogitrer party. In accordance
with this solution, the parties each provide thepetent body with the necessary
facts to enable it to render a decision. Article&agraph 2(b), specifies that the
bodies shall be empowered to reach a conclusiocoldimg to procedures
provided for by national law and practice". In sooases, it may be laid down
that, in order to reach its conclusion, the bodyyroallect further information
(other than that submitted by the parties) usinignaans of investigation
considered appropriate. For example, in the Philigg the competent bodies
may resort to all reasonable means to allow themmagdly and objectively
ascertain the facts in each case. In Tunisia, tuy,bin this case the judge, can

have recourse to all the means of investigatioddens necessary.
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211. A problem may arise if the judge cannot reaconclusion on the basis of
the evidence, or following an inquiry, and if a 8buemains. In a number of
countries, it is considered that where a doubtistgthe burden of proof should
rest on the employer. In fact, as termination opryment is unjustified unless
there is a valid reason, if it is impossible foe tludge to ascertain that there is
such a reason then the logical conclusion is togeize that the conditions for
such justification, and therefore the right to teration of employment, do not

exist.

Be this as it may, the remedy for unlawful termimatis not one and the same in all
cases. It rather depends on the nature of the fulla®gs. Although, in substantial
majority of the cases, it will be the employer whidl engage in unlawful terminations, it
is also possible that the employee could commitstirae. Usually employers terminate
employment contracts with out having lawful reasonso doing. At other times, they
may have lawful reasons for termination at thegpdsal, but they may not follow the
requisite procedure of termination (such as failtoeprovide notice where the law
requires prior notice (Art.28 & 29) or provision iobdequate notice (Art.35) or failure to
observe form & content of notice (Art.34)). All tsame, broadly speaking, all of them

are unlawful terminations. However the law tendgaat them in different manners.

Generally reinstatement(Arts.26(2)& 43(1)), comgmion together with severance
payment(Art.43(2),(3)(4) &39(1)(b)), payment inleaf notice period(Art.44 & 45),

fine(Art.14(1)(c)&184(2)(c) are the remedies stgted by law for unlawful terminations.
Note & Exercise

Please refer to Arts.43, 44 and 45 of the Labouroglamation and identify the

distinction the legislature has made as to the rafies it attached for unlawful
terminations; in substance (Art.43 (1) & (2) andrtaeinations unlawful in procedure
(Art.44 &45)

The legislature seems more serious about terminasiaon grounds mentioned under

Art.26 (1) than the other terminations, because feuch terminations it opted for
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legislatively determined remedy on the basis of . A8t (1) (i.e. reinstatement)rather
than leaving it to be judicially determined. Thiseans the employer will be compelled
to accept “unwanted” service. Wouldn’t this be amger to industrial peace which is
one of the objectives of the Proclamation? Why douythink is the legislature

determined to taking such measure?

NB. Most of the protected grounds of discriminatiomder Art.26 (1) are unchosen,
unchangeable and irrelevant for the purpose. Forsiiance, one cannot choose her sex
or ethnic origin; even with utmost effort or diligece one cannot change her sex or
ethnic origin even if she decides to change thaktative factor”. Last but by no means
least, there is no scientific evidence which shoavéink between productivity and sex,
ethnic origin or religion. Thus it will be the mosunfair and unjust misdeed to
discriminate someone because of “ possessing” adaevhich she did not choose and
which she cannot change it and which does not haaey negative impact on her
integrity or productivity.
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Chapter llI- Special categories of Employees

Under the preceding two chapters, we tried to lyriefitine what employment relation
is; and how could this relation be put to an endthiW this general framework, the
legislature has provided for special treatment dmes categories of employees. The
rational for the special treatment is associatddl wie specific condition the employee is

in. We will try to examine these features one bg.on

3.1. Probationary employees

At the commencement of a contract of employmerd, émployer is entitled to set a
probationary period (i.e. trial period). The purpad probation is to test the suitability of
the employee to a post in which she is intendduktassigned. Within the trial period, the
employer is entitled to dismiss the employee witlh any procedure if the employer is

convinced that the employee is unfit for the post.

In this connection, it is held that “whenever agoer is dismissed for unfitness, it is
sufficient that the employdronestly believes on reasonable groundbkat the person is

unfit. It is not necessary for the employer to galat she is in fact incompetent.”

With regard to probation period, it is worth notititat the Labour law and the Civil

Service Proclamation adopt varying positions.

Under the Civil Service, probation period is mawndgatin the sense that every new
employee should pass through the test and itsHesgspecified by law and hence it is
not subject to contractual bargain. This does rewns the case under the Labour

Proclamation.

Exercise

Please refer Art. 11 of the Labour Proclamation aridentify the basic features of
probation under the law and compare it with the thtes of the Federal Civil Service
Proclamation (Art.20 & 21) on the same subject nett What similarities and

differences did you observe between probation unidher LP and the FCSP?
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3.2. Apprentice

This is a situation through which the employsgreesto provide a person (i.e. the
apprentice) complete and systematic training aedaghprentice in return agrees to obey

the instruction given to carry out the training.

Strictly speaking, such an arrangement is not apl@yment relationship because the
main interest of the employer in this relationslgmot to obtain service it is rather to
provide training to the apprentice. On the othardhdahe main interest of the apprentice,
in this relationship, is not also to receive walges rather to acquire skill. Incidentally,

however, the employer will obtain service from tggprentice and the apprentice will
receive stipend. These facts assimilate apprehijgesrrangement with employment

relation.

An apprenticeship agreement is an appropriate routeansferring skill in those trades
where skill could be acquired through “learning dging” mechanism. Traditionally,
those skills were being transferred through farhilg and it was members of the family
who were exposed to such an opportunity. Througisaoge of time and the development
of industrialization, however, contractual arrangemmbecomes the main channel for

transfer of skills in such areas of trade.

An apprenticeship arrangement is only availabletfier employment regime under the

labour law while civil service regime does not haueh an arrangement. Even under the
labour employment regime, it is strictly regulaiadthe sense that it must be made in
writing and be attested by the Ministry (Art. 4§(3)

As far as the law is concerned, not all tradesogen to apprenticeship and hence the

Ministry is empowered to spell out the list of tegdopen to apprenticeship and other
related issues (Art.170 LP).
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Problem

What happens if the contract of apprenticeship i®tnmade in writing or even if
written was not attested by the Ministry or both@Aduild it be held as though there was
no any relation between the parties? or should & held as though the parties have

employment relation rather than contract of appreceship?

3.3 Young employee¥

These are employees between the age of 14 andeg@lly. speaking, persons below the
age of 18 are minors and due to this status theyair allowed to enter into juridical acts
personally. As we all know, entering into a contrat employment is a juridical act.
Hence it must be noted that the issue of young eyegls is an exception to the general
rule. Actually it must be further noted that trgsiot the only exception in this respect. At
the age of fourteen, a minor may be emancipated.3¥ (2) of Revised Family Code)
Furthermore, a minor may make a valid will at tlye @f 16. (Art.295 (2)) Marriage is
also possible at the age of 16. (Art.7 (2))

The Civil Service Proclamation, in principle, prbit$ civil service employment below
the age of majority (i.e. eighteen years of agendvertheless, promises to come up with
the Federal Civil Service Agency'’s Directive on hpersons below the age of majority

will be employed as civil servants(Art.14(2)).

Be this as it may, young employees, owing to ttemider physical and mental make up,
are treated differently under the labour law. Tlkiferential treatment is manifested in
the following terms of employment.
a) As regards to length of working hours and itsng:
-Normal working hours seven hours per day (réfs.61 (1) & 90)
-It is prohibited to employ young employees on:
- Night work (i.e. between 10pm-12am)
-Weekly rest days

30 Reference to the UN Child Rights Convention i® alcommended in order to possess full
understanding of this issue. It is worth notingt tthiopia ratified this Convention in 1992.
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-Overtime work
-Public holidays
b) As regards to types of work
-No employment for young workers in the saorting of passengers and goods by
road, rail air and internal water;
-No employment for young workers in dockesichnd warehouses involving heavy
lifting;
-No employment for young workers in electpieower generation and transmission
lines;
-No employment for young workers in under grdwvorks (such as mines &quarries)

-No employment for young workers in seweraggteans and digging tunnels.

Problem

Who do you think is the responsible organ which shad see to it that these provisions
are complied with? To begin with, would such proftibn be relevant to the Ethiopian
reality where a child needs to produce in orderfeeed him/her self? | mean wouldn'’t

this be developed as world standard (i.e. Eurocenstandard)?

3.4. Female employees

It is well known that women have special and ilaepable reproductive role in society.
Because of this, their biological make up requspscial care and attention. Moreover,
most traditional cultural attitudes in society tanddiscriminate against women in many
respects. As an expression of these discrimingimagtices, their share in the work force
in most countries has been incomparable with thember in society. Hence in order to
do away with such inequitable out come many modegal systems have already
incorporated the principle of “non discrimination the basis of sex” in their basic laws
and practices. The problem with this “sameness” ehagl that “it fails to address the

reality that women’s lives are different from menritsaspires to an assimilationist model

that takes male role as a norm and aims to encewragen to be just like méhBut in

31 Linda Clarke,” The role of law in equal opportumst,” Making Gender Work(1995),p.55
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order to achieve genuine equality, it is necesiatyreak away from the idea that men’s

lives are the norm and recognize the women'’s laredifferent.

Because of this, the principle of non discriminatithough necessary, is not sufficient by
itself to bring about equitable outcomes in thispext. Thus in order to bring about
equity the principle of non discrimination must bemplimented by another equally
important principle so calledaffirmative actiofi. Unless and until these two principles
are reinforced each other, past misdeeds and peviwarginalization may not be

rectified and thereby true equality will not beaated.

In this connection, the Ethiopian legal system appéo be on the right track. The FDRE
constitution has already incorporated both prirespin its body of provisiongPlease

pinpoint these principles from the operative pafttbe Constitution)

As an extension of these approaches both the Sarivice Proclamation and the Labour
Proclamation have included provisions with simttame and content. Arts.13 & 41of the
Federal Civil Service and Arts. 14, 87, 88 of trebaur Proclamation could be of some

help in understanding the position of the laws.

The law tries to regulate the situation of fematepyees from two angles. The first
type of regulation is providing flat protection dahle to all females by virtue of being

female.”Women shall not be discriminated against as regardployment and payment,
on the basis of their séXArt.87 (1) Labour Proclamation). The other typieregulation

is providing special provisions for females undertigular circumstances such as
pregnancy and maternity. (refer Arts. 87(3), (9)&B8 of Labour Proclamation) It must

be noted however that the principle of non disanetiopn may be deviated from through
what is so called “inherent job requirement or geawccupational qualification’p{ease

provide an example to elaborate the case)
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Problem for consideration

Some people tend to hold the view that though symbtections are necessary for
female employees, they may substantially reducertemployment opportunity owing
to the fact that employer may not be ready to cotrexr whole expenses. For instance,
maternity leave under the Civil code of 1960 wasanonth and it was only half of it
that was paid (Art.2566). Under Proc. No.64/75 sueave was upgraded to forty five
days and all of it was paid leave (Art.39 (2)). Withe coming into force of Proc.
No0.42/93 maternity leave was further increased lboete months in duration (pre & post
natal) with full pay (Art.88) and this has been aaed forward to the currently in force
Proclamation (i.e. Proc. No0.377/2003). Similar pten has been adopted by the
Federal Civil Service Proclamation in this respe€Art.41). The Civil Service even

allows for aggregation of maternity leave.

Reproduction is to the benefit of the family andaety at large; if so, shouldn’t the
family and society (i.e. the state as represen&ii¥ society) share the cost of maternity
leave? Why should the employer be compelled tolgalever such expense? Wouldn't
such obligation discourage employers from employingung females who can

potentially be pregnant?

In this connection, a Study conducted by EWE%has the following to say: “The fear
that is generally expressed is that, even such tietate special treatment will
eventually harm women'’s interest if the payment lménefits is primarily borne by the
employer. Our sample survey showed that 47% of ¢én@ployers said that maternity
leave is very costly and 36% said that society stiobear part of the cost. The
prevalence of such view amongst employers and tpeafit motive makes it likely that
they may respond by discriminating women of childioe@g age in recruitment”.

Is this really well founded fear and concern? Ibswhat type of alternative(s), which

will have least restrictive effect to female empiognt opportunity, do you propose?

32 SeeBerchi, The Annual Journal of Ethiopian Women Lawyers Asasion, NO.5(2004), p.29
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3.5. Employees with disability

Studies have verified that over 600 million peopi@ldwide have a physical, sensory,
intellectual or mental impairment in one form oo#rer. This equals approximately 10%
of the world’s population. People with disabilitiean be found in every country, with
over two-thirds of them living in the developing b Throughout the world there is an
undeniable link between disability, poverty and legon. The denial of employment
opportunities to people with disabilities forms ookthe root causes of poverty and
exclusion of many members of this grotip.

There is ample evidence that shows that peopledisgbilities are more likely than non-
disabled persons to experience disadvantage, éxelasnd discrimination in the labour
market and elsewhere. As a result of these exmasnpeople with disabilities are
disproportionately affected by unemployment. Wheeytwork, they can often be found
outside of the formal labour market, performingnapiring low-paid and low-skilled
jobs, offering little or no opportunities for jobrgmotion or other forms of career

progression. Employees with disabilities are oftader employed.

The issue of disability is something that desemasous attention in Ethiopia. The level
of poverty we are in will make us major producefpersons with disability. Lack of
adequate medical facility and vaccination duringgmancy or childhood is one major
cause for such an out come. Moreover, lack of athrcaassociated with harmful
traditional practices will also have their own shamn this respect. Absence of tolerance
and respect to each other, which resulted in pggdncivil war; and which has been
responsible for tribal and at times religious cmtdl, are also relevant in the equation.
Due to these all manifestations of poverty, Ethadpas an appreciable number of persons
with disability.

Against this background, recent Ethiopian legatruraents have incorporated relevant

provisions with a view to widening the employmentportunity of persons with

% ]LO Guidelines Achieving Equal Employment Opportunities for Peapith Disabilities through
Legislation, Geneva(2007), p.1
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disability. A case in point is the FDRE constitutiovhich stipulates,The State shall,
within available means, allocate resources to pieirehabilitation and assistance to
the physically and mentally disabledhe aged, and to children who are left without
parents or guardian’(Art.41 (5) emphasis addedpclBmation N0.568/2008 has also
important provisions for persons with disability.hél principle of “reasonable
accommodation” for persons with disability seemsh&we been incorporated in this
Proclamation (Art.6 of the Proclamation).

The principle of non discrimination on grounds a$ability has also been expressly
inserted under the FCSP (Art.13 (1)). Though notemgress as the FCSP, the LP
prohibits discrimination among employees 6n.the basis of nationality, sex, religion,
political outlook orany other condition’(Art.14 (1) (f) emphasis added) It may be
logical to assume that the phrase “...any other ¢mmdi may be construed to include

disability as a protected ground.

As mentioned on discrimination on the basis of abave, the inherent job requirement
exception to the general principle is applicablethis case, too. For exampla, taxi
company requiring job applicants to have drivingcénse excludes visually impaired
people as well as people who, due to a medical tar] no longer have a driving
license. Such a license requirement on the parttioé taxi company is legitimate and
proportionate and therefore constitutes a genuiner qustifiable occupational

requirement

(Extract from “Achieving Equal Employment Opportunities for Peoplevith
Disabilities through Legislation” (ILO, Guideline)

Disability as a human rights issue
For a long time, disability was treated primarily @ social welfare issue. Thisflected
the widely held belief that people with disabiltimeeded care and assistance, being
unable and incapable of living their own lives. A<orollary, people with disabilities

were seen as objects of social welfare and noubgds in their own right, let alone
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entitled to the full enjoyment of the right to wofRue to their marginalized position in
society and resulting invisibility, as well as waeead prejudice, people with disabilities

did not fully enjoy their human rights, includiniget right to decent work.

The human rights charters and conventions adopbead the mid1940s to the late 1960s
— such as the United Nations Universal DeclarabonHuman Rights, 1946, the UN
Covenant on Economic, Social and Cultural Righ®&6] and the UN Covenant on Civil
and Political Rights, 1966 - do not specificallyntien people with disabilities. It is only
since the 1970s that the disadvantages faced lapldi persons, their social exclusion
and discrimination against them were increasingliceived to constitute a human rights
issue. The shift from a social-welfare approacbrie based on human rights is reflected
in explicit reference to persons with disabilitishyuman rights charters, conventions and
initiatives adopted since the 1980s and in an asing number of special — and usually
non-binding — instruments adopted by such orgaizatas the UN and the Council of
Europe. These instruments include the Council ofope Coherent Policy for the
Rehabilitation of Persons with Disabilities, 19%hd the UN Standard Rules on the
Equalization of Opportunities for Persons with Diides, 1993.

On 19 December 2001, the UN General Assembly adofesolution 56/168

establishing an “Ad Hoc Committee, open to theipiation of all Member States and
observers of the United Nations, to consider prajsofor a comprehensive and integral
international convention to promote and protect rilgats and dignity of persons with
disability, based on the holistic approach in fleé&dfof social development, human rights
and non-discrimination and taking into accountrd@mmendations of the Commission
on Human Rights and the Commission for Social Dgwelent.” On the recommendation
of the Ad Hoc Committee (AHC) at its Second Meetinglune 2003, a decision was
taken to proceed with the development of such avexation. Following three years of
negotiation involving governments, with active papation of UN agencies,

organizations of persons with disabilities, nationaman rights institutions and other
civil society representatives, the draft text o€ t@onvention including an optional

protocol, was approved at the Eighth Session of ARKC in August 2006. The UN
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General Assembly formally adopted the Conventionairvote by consensusn 13
December 2006.

Similar shifts from a social welfare to a humarhtgylaw approach are taking place on a
regional and national level, with an increasing benof existing human rights
instruments being amended, to include the righ{geople with disabilities, and new
instruments being adopted, both comprehensive eadbitity specific.

The concept of disability
When legislation is being formulated to elimindie tlisadvantages faced by disabled
persons, to dismantle the exclusionary mechaniemsface in society, and to enhance
equal employment opportunities for them, the qoestirises of how to define the
beneficiaries of the legislation. In other wordsiatvconstitutes a disability?

In this discussion, two opposing views can be wiggtished. On the one hand, there are
those who situate the problems of disability inpleeson concerned, while paying little

or no attention to his or her physical or socialinment. This is referred to as the
individual or medical model of disability. On théher hand, there are those who perceive
disability as a social construct: disabilities legwm the failure of the physical and

social environment to take into account the neégsudicular individuals and groups.
According to this social model of disability, sagiereates disabilities by accepting an
idealized norm of the physically and mentally petrfgerson and by organizing society

on the basis of this norm.

Examples:

According to the individual model of disability, gerson with mobility impairment is

disabled as a result of an individual impairmene &t she can try to overcome the
functional limitations which come along with thig indergoing medical or paramedical
treatment and/or by using medical or paramedicid,auch as a wheelchair or crutches.
According to the social model of disability, motylimpairment should be seen in the
context of the surrounding society and environmdXéducing or overcoming the

limitations on activities and restrictions to peigation associated with mobility
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impairment implies taking away societal barriers] @nsuring that the built environment

is accessible.

+ Both the social and individual models of disabilihave proven to have
advantages and constraints, depending on the aintheflegislation. The

individual or medical model can be particularly gfal in such fields as

rehabilitation medicine and social security law,ileitthe social model can be
instrumental in tackling the root causes of exdnosi disadvantage and
discrimination. The social model recognizes tha& #mswer to the question of
whether a person can be classified as disabledtimgically related to such

factors as culture, time and environment.

Defining disability in legislation

The definition of disability, which determines will be recognized as a person with a

disability, and hence protected by the relevanslagon, is very much dependent on the

goal being pursued by the particular law or politlyus, there is no single definition of
disability which can be used in all labour and ablggislation. The two different
approaches to definition are as follows.

* Wording aimed at a narrow, identifiable beneficigrgup. This should be used if the
aim is to craft laws to provide financial or mastsupport to disabled individuals, or
employers of disabled people. A limited, impairmegiated definition of disability
(individual model) thereby ensures that suppotaigeted at those who are most in
need.

* Broadly inclusive wording aimed at protection fraiiscrimination on the grounds of
disability. This broader definition of the protedtgroup (social model) should be
used in anti-discrimination laws because many meapkluding those with minor
disabilities, people associated with people witlsadilities and those who are
wrongly assumed to have a disability, can be adfitcby disability-based
discrimination.

Reasonable accommodation

Disability can sometimes affect an individual’s ldpito carry out a job in the usual or

accustomed way. The obligation to make a reasormat#éfective accommodation, or the

right to be accommodated, is often found in mod#sability non-discrimination law.
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Disability non-discrimination legislation increagly requires employers and others to
take account of an individual’s disability and t@ke efforts to cater for the needs of a
disabled worker or job applicant, and to overcome barriers erected by the physical
and social environment. This obligation is known the requirement to make a
reasonable accommodatishThe failure to provide a reasonable accommodatipn
workers and job applicants, who face obstaclesenlabour market, is not merely a bad
employment practice but is increasingly perceivesl an unacceptable form of
employment discriminatian

Examples of a reasonable accommodation:

- an adjusted office chair (for a person with akbenpairment),
adapted working hours (e.g. for a person with a ioad
condition requiring frequent rest-breaks),

- acomputer keyboard with a Braille reader (fdaliad person),
and

- the assignment of a job coach (e.g. for a pemnsth an
intellectual or mental health disability).

The law should define closely what is meant by@aable accommodation, so that

misinterpretation is avoided and employers cleangerstand what they must.do

Example:

In the United States the obligation to make a reasonable accommodaitm be found

in the Americans with Disabilities Act, 1990. Reaable accommodation is understood
to mean any change in the work environment or m way a job is performed that
enables a person with a disability to enjoy equapleyment opportunities. There are
three categories of "reasonable accommodationgingds to a job application process,
changes to the work environment or the way a johsigsally done, and changes that
enable an employee with a disability to enjoy eqbahefits and privileges of

employment, such as access to training.

34 The obligation is also sometimes referred to emasonable adjustment or an effective accommodation
adjustment.
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Other countries, including Australia, New Zealand &outh Africa have legal
provisions stipulating that the failure to provi@eeasonable accommodation constitutes

a form of discrimination.

The Ethiopian Act for the Right to employment farsons with Disability of 2008
defines “a person with disabilityds an individual whose equal employment opportunity
is reduced as a result of his physical, mental ensory impairments in relation with
social, economic and cultural discriminatian

Shifting the burden of proof
Under some legislation, a person who considersohiserself wronged because of
discrimination has to produce evidence to prove tiia has occurred. In some cases it
may be possible to collect this necessary eviderntteut difficulty — such as in the case
of recruitment, where advertisements for job vaem@nd recruitment materials are
easily available. In other cases, involving an activhich is suspected rather than
established, it may prove impossible to gather ibtedevidence. This is true, for
example, when the information and records that imighstitute evidence are held by the
person against whom the claim is made (for exaniptean employer in an equal pay
case). This person may be able to win the casayigpg nothing and simply challenging
the evidence produced. In practice, this requirérh@s been recognized as one of the

greatest obstacles to obtaining a fair and justires

To deal with this major procedural problem, manyrdoes have shifted the burden of
proof away from the person bringing the claim tartoln many jurisdictions it now
suffices for such a person to establish, beforewat@r other competent authority, facts
from which it may be presumed that there has besarichination. After this, it is for the
person who allegedly discriminated to prove thatéthas been no discrimination. Such a
shift of the burden of proof does justice to thet fhat it is usually very difficult, if not
impossible, for a person to prove that he or she h@en subjected to discrimination. A

reversal of the burden of proof makes non-discration law effective

In 2003, all fiteen countries of theuropean Union (EU) were required to introduce
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laws or amendments to their laws or other legdtumsents to allow for a reversal of the
burden of proof in employment discrimination casesolving direct or indirect
discrimination. All new Member States will also leawo follow suit. This follows from a
European Union law (a directive) adopted by the ri@dwof Ministers in the year 2000.
The Directive stipulates that disability discrimiio@ cases are subject to a reversal of the
burden of proof in favour of the employee or jolplagant with a disability from 2003

onwards.

The Disability Act of Ethiopia (2008) has also ingorated this principle. It reads as
follows: 7(1) Any person with disability who alleges that disénation on ground of
disability existed with respect to recruitment, mation, placement, transfer or other
conditions of employment may institute a suithe competent court on the issue with out
the requirement of the burden of prodf(2) The defendant to a suit instituted pursti@nt
sub-article (1) of this article shall be resporsilbd p[rove that there was no act of

discrimination thereof.

3.6. Non Ethiopian employees

With the integration of the global economy, goodsl a&ervices have been crossing
borders at ease. With a relatively relaxed freedunmovement of persons across
borders, labour in the form of service needs aagedegree of regulation when it avails

itself outside of its country of origin.

The international division of labour with respeottrade in goods seems to have its
reflection on trade in services, too. With resgedrade in goods, the South(developing
countries) exports raw materials at cheap pricehéomarkets of the North(developed
countries), while the latter ships finished and emgive goods to the markets of the
South. By the same token, unskilled, more oftem that, illegally exported and cheap
labour is being exported from South to North; theortN lawfully exports

professional/skilled and highly expensive laboutht® markets of the SouthInformally

% As an exception to this general trend, it has heigmessed that few skilled human power cross the
borders of the North from South through the “brdiain arrangement”.
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speaking, labour exported from South to North sgreed in the so-called “3d jobs” (i.e.
Dangerous, Demanding and Degrading) where the matioof the host state are
unwilling to engage in. Conversely, labour exported fromtiNarto the South will be
employed in white collar jobs where the nationaisthe host state argcapable of
engaging in. It appears that such a reality seemsrhain intact for some years to come,
if not decades.

Every country has an express or implied policy @awhhon nationals are to avalil
themselves to its domestic labour market. As exgiwasof this sovereign authority, the
Ethiopian legislature lays down conditions on thsib of which foreign nationals may be
employed in Ethiopia. (refer. Art.174 LP & Art.15 22(2) FCSP). Ethiopian law seems
to give priority of employment to its nationals whiis in consistent with the general
practice of states world wide. It is when a patticiype of service is not available in the
domestic market that a foreigner may be employedtelver, employment of foreign
national is temporary and for limited durationmitist also be noted that there are specific
areas of employment where foreigners may not havess to employment such as

defense, security and foreign affairs.

As a requirement, for a foreigner to be lawfullypayed in Ethiopia, he/she needs to
possess double permits.(namely; Residence Perriifo&k Permit) The Power to issue
Residence Permit is vested on the Security, Imiairaand Refugee Affairs Authority;
while Work Permit is to be issued by the MinistfyLabour and Social Affairs.(Art.174
LP)

Under the Civil service employment regime, thereais express provision which

stipulates “a person who is not an Ethiopian nationay not be eligible to be a civil

servant”. Nevertheless, the same instrument seemsoviide exceptions to the general
rule with respect to foreigners of Ethiopian origirt.15 FSCP). Even in situations
where it is impossible to fill a vacant positiorathiequires high level professional by an
Ethiopian, it is only for temporary bases that eefgner may be employed (Art.22 (2)).
Such measure also requires a directive from therakivil Service Agency.
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Chapter IV- Leqgally stipulated minimum working conditions

The preceding chapters have provided insightstimtomeaning of employment relation
it and basically it was pointed out that it is atzactual relation. Nevertheless, this is part
of the truth. Unlike most contractual engagemeritere the parties to the contact are left
alone to determine the terms of their contractedtion, employment relation has its
bench marks (the so called minimum working cond#jobelow which the terms of the

contract may not stipulate.

The rational behind stipulating minimum working ddrons is predominantly attributed
to what economists catharket failure As employer and employee are not on equal
bargaining strength, leaving them alone to deflmartterms of contract failed to bring
about equitable out come. As the market did nokweell in this respect, manifestations
of failure such as injustice and instability of usdrial peace became the order of the day.
Hence, freedom of contract (i.e. market) failedhis regard. State intervention has been
warranted in situations of market failure and geems why many governments decide to

intervene, through law making, and come up withiminm working conditions.

Most provisions of minimum labour conditions ar&ated, but not limited, to prescribing
minimum wage; limiting daily/weekly working hoursprovision of paid leaves;
employment security; maintenance of safe and healtlorking condition and

compensation for employment injury.

4.1. Minimum Wage

Many jurisdictions have succeeded in prescribingimim hourly/monthly wages to
employees working within their territory. Othersave this issue to the contracting
parties. The Ethiopian employment regime seems doptaa hybrid of the two

approaches. The civil service regime has prescribednimum monthly wage for those
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working in the civil servicé® while the labour law regime has left the issuéh®parties

themselves.

The rational for such double standard from the sidéne Ethiopian government may be
explained away in the light of its economic philpkg. It is believed that in a free market
economy, price of goods and services is to be fixethking into account the supply and
the demand side of the item in a forum of bargéims could be the main reason why the
government opted for deregulation with regard e piivate sector. As regards to the
civil service, however, since the government issbke employer, it can come up with a
rule binding upon itself. This can also serve aefarence for the private sector while

negotiating on wage and other related benefits.

The problem associated with such an approach istadidity of considering labour as a
commodity whose price is to be determined againgiply and demand. The ILO
Conference under the annex for its Constitutionffireas that “labour is not a
commodity” (Annex-I (a)). Furthermore countriesdikhe US who claim to be the most
faithful exponents of free market economy see mgthirong in determining minimum
hourly wage by law. In light of these, the positminthe Ethiopian government seems to
deserve second thought.

Exercise

What do you think the pros and cons of stipulatimginimum wage in the present day
Ethiopian reality are? Assume that the Ethiopian gernment is convinced towards
prescribing minimum wage, How should it go abou® iStipulating minimum wage for

the lowest possible wage or stipulating minimum wador each possible job

classifications?

4.2. Employment security

Another item for minimum working condition is trgnto protect the employee from

unjustified dismissal. Employment, for a workernwt only a source of revenue but also

% The current minimum monthly wage is Birr 320.
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an engagement for career development and an eikpress human dignity.
Traditionally, in contract of employment, both pestwere to remain engaged so long as
both of them are willing to remain engaged. If eittof the parties did not want to
continue with the engagement, either was entitteghiit an end to it. Compelling the
employee to remain employed against his/her will teeatamount to legalizing slavery or
forced labour. Likewise, it was held that equity ulb not force the acceptance of
unwanted service by the employer.

Modern employment relation has slightly deviatezhfrsuch an understanding. Although
the employee is still at liberty to terminate he/leontract of employment with cause or
without cause subject to prior notice,(Art.31 LPA&.78 FCSP), such entitlement is not
widely available to the employer. This is an aspett expression for ensuring
employment security to the employee as employnseatmneans to survival for him/her.
ILO has adopted “Termination of Employment ConvemtNo.158” which stipulateshe
employment of a worker shall not be terminated sslénere is valid reason for such
termination connected with the capacity or condotthe worker or based on the
operational requirements of the undertaking, esshiphent or service’( Art.4).
Furthermore, it has been stated that the scopppication of the Convention is.. to

all branches of economic activity and to all empldyersons” (Art.2 (1).

The need to base termination of employment on @ vahson is the cornerstone of the
Convention’s provisions. The adoption of this piobe removes the possibility for the
employer to unilaterally end an employment relalop of indeterminate duration by
means of a period of notice or compensation in fiereof. It should be noted here that
the question of termination of employment for aidvakason is distinct from that of a
worker’s right to a period of notice and a seveeaallowance. The Convention requires
that there be a valid reason for termination of leypent, whether it is terminated
following a period of notice or not. National lawed practices that only require a valid
reason for termination of employment where theneageriod of notice and that do not
require justification for termination of employmemhen notice has been given are not in

accordance with the Conventidh.

3" Report of Committee of Experts, Protection agaihgustified DismissallLO(1995), p.31
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Ethiopia ratified this Convention in 1991 and heitds an integral part of Ethiopian law.
Consequently, current Ethiopian laws, in complianagh the country’s ILO
commitment, try to prohibit unjustified dismissaraugh different modalities. The first
step is laying down the grounds of termination estaely and catagorising
terminations outside of these grounds as unlawfitk second step is spelling out a
procedural mechanism through which the legalitpthierwise of terminations would be
examined by a neutral tribunal. The third steprespribing a presumption in favour of a
contract of employment for indefinite period whicheffect means employment security
is presumed. The fourth step goes towards empogveha neutral organ to hold the
employer liable for unlawful terminations.

The extent of liability of the employer may extetodreinstating the employee to his/her
previous employment or payment of compensationeun of reinstatement. Penalty may
also be a possible measure against unlawful tetroma(Please look for specific
provisions under LP and FSCP which are relevant ihis regard and determine their

adequacy for the purpose.)

4.3. Normal Working hours

By normal working hours, we mean those periods idag or in a week when the
employee regularly renders service to the bendfitis/her employer. Historically,
determination of working hour was left to the pasti bargain. An attempt to limit
working hours by law was being held an interfereatéhe state into a private domain.
For instance, in1905, ibochner vs New Yorlcase, the US Supreme Court struck down
a New York law limiting work in bakeries to ten aydon the ground that it interfered
with the freedom of contract between employers amgployees. Through passage of
time, however, it becomes a general practice tonfeximum hours of work by law
and/or by collective agreement. In fact, limitatiohmaximum working hours became
one of the most important concerns of labour lafvgasious jurisdictions. Actually, in
1919, ILO came up with a convention which embodigghts hours/day as the normal

working hour.
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Ethiopia, for the first time, introduced a provisidimiting working hours in 1964
through a Regulation issued pursuant to Proclamatio.210/63. It was then stated that
normal working hours shall be eight hours in a day forty eight hours in a week.
Currently, regular working hours for employees unithe civil service and labour have
slight differences. Under the civil service, it hasen stipulated that “regular working
hours of civil servant shall be determined on thei of the conditions of their work and
shall not exceed 39 hours a week.”(Art.32). Under Labour Proclamation, however,
“normal hours of work shall not exceed eight hoarrday or forty eight hours a week”
(Art.61 (1))

In order to ensure the reliable application of tmstation, the law has further introduced
additional safety valves. First of all, it declaréeht overtime work is in principle
prohibited. It is only in cases where exceptionatuwmstances expressly stated by law
have occurred that overtime work is allowed. (A6s& 67 LP; Art.34 FCSP). Secondly,
even if conditions for overtime work are met, tla¢erof payment for overtime work is
being made expensive partly to discourage the graplivom requiring overtime work.
(Art.68 LP). Thirdly, an employer who “causes waskéo work beyond the maximum
working hours set forth by or contravenes in anynnea the provisions relating to
working hours is liable to fine”(Art.184(1)(a) LP).

Related with these, the laws grant a certain amofiptid leaves in the form of annual
leave. It is believed that the purpose of annuaveeis to enable an employee get rest
with payment and resume work with renewed stretigtheafter.
When one looks at the historical development ofuahteave in Ethiopia, it was first
introduced through the Civil Code of 1960. It whert 10 consecutive days per year for a
service of more than one year up to five yearsgdys for a service more than five and
up to fifteen years; 20 days for a service moren thideen years(Art.2562). Four years
latter, Regulation N0.302 of 1964 on minimum labstandards came up with more
generous amount of annual leave. It provided dsvist

-14 consecutive days for a service of attleas year up to three;

-16 consecutive days for a service more thege years and less than five;
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-20 consecutive days for more that five yeard less than ten;

-25 consecutive days for more than ten yebsgwwvice. (Art. 5 of the Regulation)

Then comes Labour proclamation No0.64/1975 whicpudied 14 working days of
annual leave for the first year of service and dditeonal one working day for every
additional year of service. Unlike the two precediegal instruments, this proclamation
employed the phrase “working days instead of tonsecutive days Is there any
difference between the two? Are they interchangesbl

Both the LP and the FCSP which are currently imddnave adopted the terminology of
the recent instrument (i.e working days). Actuatlye civil service grants 20 working
days for one year of service and it will be incezhdy one additional working day for
every additional year of service the maximum cgilleing 30 working days (Art.37
FCSP). The labour proclamation on its part provides 14kivg days as an initial leave
for the first year of service, and one additionarking day for every additional year of
service with no maximum limit (Art.77 LP). Nevertass, it is important to note that the
annual leave under the civil service is the minimamd at the same time the maximum
while that of the labour proclamation is only thenimum as it can be increased through

individual contract of employment, work rule or lealtive agreement.

Sick leaves and public holidays are also items wfimum working conditions. Under
the Civil Code, “the employee was entitled to onenth sick leave which was half paid
where the employee had worked one or more yeatiset@mployer”(Art.2542). It was
with the coming into force of Proc. N0.64/75 thia¢ employee received prolonged sick
leave. Sick leave on the basis of that proclamatwas six months in duration out of
which the first month was with full wage paymetie hext two months with half pay and

the last three months with no wage payment (Art.38)
Currently, the present labour proclamation incoaped the stipulations of the previous

labour proclamation with respect to sick leave. Thal service regime appears to be
more generous in this regard. It grants eight nesitk leave out of which the first three
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months are fully paid; the next three months waélvath half pay and the remaining two
months will be with out payment.

Public holidays are also non working days and atsime time paid holidays. During the
time of the late emperor Haileselassie, public deys were predominantly associated
with the birth day, date of Coronation of the engpeand religious holidays of the
Ethiopian Orthodox Church. That was a reflectiorth& then existing Imperial rule and

authority on the one hand and religious favourit@mthe other.

With the assumption of political power by the naitiy regime, locally known as the
Derg, a paradigm shift in the designation of public dalis was being witnessed. Ever
since that period, public holidays have had natioiméernational or religious features.
Among the national holidays; Victory of Adwa (Commaration)(March 01), Victory
day(May 05) are some. The international one is NDay (01) (International Labour
Day). The religious ones tried to address the ialig interests of the two dominant
religions in Ethiopia (i.e. Christianity & Islamijfor the list of public holidays, please
refer Public Holidays Proclamation No.16/1975(as anded)

4.4. Safe and Healthy working conditions

It is well known that industrial activities are fudf risks. Risks could be either to life,
health, property or the environment or to all. Risk may express itself in the form of
accident, occupational disease or environmentalugmh. More often than not,

employees are the most exposed sector of socidine tosk.

Traditionally, where an employee sustains employrimgary, it was himself/herself who
would be responsible to remedy the injury. Sometha justifications for such an
approach were that the wage which was being patidogmployer included payment for
possible risks; and the principle of “voluntary @sgtion of risk” in which the employee
assumes the risk of being harmed when he/she detiderork on such circumstances.
Both of these served towards justifying “let thendae rest where it falls” and hence the

employee was held as his own insurer.
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In connection with this a certain American writéated the following. “Early common
law duties of master to provide safe workplace beraffectively eviscerated by the
mid-nineteenth century by three common law defeasedable to employers. The three
legal doctrines, contributory negligence, assunmptad risk, and fellow servant rule,
formed the “unholy trinity” of employer common ladefenses. First, workers whose
own negligence had contributed to their injuriesevbarred from recovery under the
contributory negligence rule. Second, a worker desmed to have assumed the risk of
accidents by accepting employment. By accepting leyngent without specific
reservation of protection against accidents, warkezre deemed to have bargained away
their rights to hold the employer responsible feks known to them or normally incident
to that kind of employment.

Unlike contributory negligence and assumption skriwhich were general common law
defenses that also could be applied in the worlkplte third defense, the fellow servant
rule, was exclusively a rule of the workplace. Basa this, the assumption goes, by
accepting employment, the worker could be deemedaee assumed the risk of

negligence of his fellow servants.

Thus, the nineteenth century common law rulestiheftburden of injuries on the working
people who suffered them, regardless of whethey thed the ability to avoid the
accident, change the degree of danger, or everctotije dangerous condition. The
general employer duty to provide a safe workplaamme to be weakened by three ever
more broadly interpreted exceptions and by thel legtgon that the working person was

deemed to have assumed the risk of his or her imamgeor the job.”

Through passage of time, however, this positionegaay to the principle of transfer
(passing off) of risk. Many jurisdictions adoptech@oyer’s liability for employment
injury cases. The Ethiopian legal system has hat a&xpressly incorporated this
principle ever since the promulgation of the C@dde in 1960 (Arts.2548-2559).

The reason for such a paradigm shift has been of@eonomic and equity. In economic

terms, when an employer is held liable to coverdbsts of employment injury, it will
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transfer such cost into society by thinly distribgtthis expenditure in the price of the
product or services which is made available by éh#loyer. Hence it is in a better
position than the employee to pass off the codhé consumers. Furthermore as the
employee sustains injury while at the disposal a&edvice of the employer, it is
economical justified and equitable if it is helédle because if it benefits from the
service of the employee, it should compensate whea occurs. Finally, under the
“deeper pocket” principle, the employer is an ecoiwally better position to cover such
cost even if it fails to pass it off to society.

Be that as it may, employer’s liability in this cection has two levels (namely; at the
level of prevention and at the remedial stage).

4.4.1. Preventive measures

At the level of prevention, the employer is dutyubd to prevent preventable risks. For
this purpose, it is required to provide safety pments and train how and when to make
use of them (Art.92 LP). Nevertheless, it is wantiting that the employee has also a
corresponding duty at the level of prevention. He/$s required to make use of the
protective tools appropriately and at appropriatetand place (Art.93 LP). Furthermore,
he/she is obligated to obey all health and safetiructions. Hence prevention demands
the care of both parties (i.e. bilateral care).

It must be admitted that prevention may not be ssgftl all the time. Even with utmost
care, it is likely that employment injury may occiihus regulating prevention, though
necessary is not sufficient in this regard. Witis tiew in mind, the law comes out with
provisions necessary in regulating the remediaglesta

4.4.2. Remedial measures

By remedial stage what we mean is, taking compengateasures after the damage has
already been sustained. This stage, in actualteffepin pointing the modalities for loss
distribution. Once industrial accident or occupadilbdisease is sustained, the employer is
expected to cover cost of medication including ¢bst for any necessary prosthetic or
orthopedic appliances. Hence employer's liabilisy mot limited to the stage of
prevention. It rather covers the remedial stage sdslong as the injury is associated with

the employment. This will take us to identifying atlemployment injury is.
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Extract from “Simplified quide to Ethiopian laboutaw” By Mehari Redae

Employment injury could be categorized into twoeYlare either occupational accident
or occupational disease (Art 95(2) LP & Art.47 E5CP).

Occupational accident is any organic injury or fimmal disorder sustained by an
employee:

-while carrying out the employer’s order at a plaod time of work ;€.g. one beloy
-while at the place of work before or after his Wwor during tea or lunch breakse.g.
two below)

-while the employee is proceeding to or from plafework in a transport service
provided by the employde.g. three beloyv

E.g. one

Bekele’s right hand was seriously injured whilewes operating a machine at his place

of work.

E.g. two
Sosha sustained injury when fire broke out at atesfa within the compound of her

place of work during a tea break while she was kirig tea. Although she was not
performing work at the time of the injury, she wlasre for the purpose of the work and
hence her injury is assimilated to occupationalident

E.g. three

Seyoum was going to his place of work when théneawas in collided with a train. He
thereby sustained serious bodily injury. The vehie was in was a bus assigned by his
employer to transport employees to and from pldceank.

Another workmate of Seyoum, Shifa, similarly sas@injury on his way to work place
using a taxi. Shifa hired the taxi by money he iremkfrom his employer in the form of

transport allowance.
Seyoum’s injury is employment injury while Shifssot. The reason is Seyoum was

going to work through a means of transport chosed assigned by the employer and
hence the employer is responsible for the consemsenf its actions. But Shifa was
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proceeding to work through a means of transportseimoby him. Thus he was going to
work at his own risk and hence no employer ligilit

Occupational disease, on its part, is any pathockbgcondition whether caused by
physical, chemical or biological agents which riaes consequence of :

-the type of work performed by the employee or

-the surroundings in which the employee is oblitgediork.

Nevertheless, occupational disease does not inelademic and epidemic disease which
is prevalent in the area where the work is donehSlisease will be occupational disease
for those employees who are exclusively engagemimbating such diseases by reason
of their occupation.

E.g.Osman was a store keeper in a certain cotton ptaman Afar for five years. While
at work, he contracted malaria and died due toHis family instituted a court action
against the cotton plantation for compensationroiiaig that their breadwinner died due
to occupational disease.

The claim of the deceased’s family is untenableeuarttie law. Malaria in afar is an
epidemic disease and hence contracting malariafan i8 agenerally available riskto
inhabitants of the locality whether employed or .n®hus, it cannot be held as
occupational disease.

Another example,Seid is a health officer in the same cotton plaatat His job
responsibility was looking after the well being ahéalth of the employees including
malaria prevention. While on duty, he contractedama.

It is an occupational disease for Seid because le¢posed to increased risk of malaria
contraction more than anybody else due to his gdpansibilities. Hence he should be

protected from such risk if he is to effectivelyder service under the contract.

4.4.3. Exemption from liability

As indicated earlier, employer’'s liability is lineid to employment injury cases.
Employment injuries as indicated above are predantlg injuries sustained at the place
and time of work and injuries some how related tokvThus, the employer is not an all

time (i.e. twenty four hours) insurer of the emm@eyas regular working hours is only
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eight hours per day. Even for injuries sustainetha time and place of employment,
there are exceptional situations where the emplogervalidly avoid liability. A case in

point is where the employee intentionally causeditifury on her/himself.

Although it may be difficult for the employer to @l that the employee intentionally
caused the injury on her/himself, the law has ldmvn presumptions in its favour.

Among the presumptions are, when the employee nloiesbey safety instructions of the
employer or when the employee reported to duty utite influence of alcohol or chat

and sustained the injury while in such circumstandéhe employer will be exempted
from liability and the damage will rest where ili$a

It has been stated earlier that one of the statuibligations of an employee is to report
for duty in fit physical and mental condition (A8 (4) &14(2) (c) LP). Thus when an

employee reports for duty under the influence tbxication, s/he, in effect, is violating

one of his/her primary obligations. This seems fbason why such an employee is
denied of employment injury benefit.

4.4.4. Extent of liability

Once a certain injury is held to be employmenirnpjand the employer has no ground to
invoke in view of avoiding liability, the next stepill be determining the scope of its

liability. Although the scope of liability is clokerelated to the degree of injury sustained
by the employee, there are common obligations warehapplicable to all injuries. These
are:

a) Immediate obligation

As soon as the employee is known to have sust@mgdoyment injury, the first step the
employee is expected to do is:

-provision of first aid service to the injured emmypée;

-transporting the injured employee to the nearestioal facility.

- notifying the appropriate government organ atibatincident.

b) Medical expenses
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Subsequent obligation imposed on the employerbe]lcovering the following costs of
medical expense:

-costs of medical and surgical care;

-hospital and pharmaceutical costs;

-cost of artificial facilities for the injured wheecommended by Medical Board.

Problem
What if the injury sustained by the employee demarahd is verified by the medical
board for medication abroad, Will the employer beequired to cover such

costs?(discuss)

4.4.5. Disability Benefits
The employer’s liability is not limited to cost ofedication. It will further be obligated to

provide disability benefit to the employee. The amoof the disability benefit is to
depend on the degree and duration of disability.

Ordinarily, disability may be temporary or permandnmay also be total or partial; the
worst scenario, of course, is death.

E.g. (1) Amare sustained a severe car accidenevdalivering goods for the company
and he was prevented from rendering his employrsentice for six months due to the
accident. Such disability is total and temporatyisltotal because the employee was
totally preventing from providing service. At thanse time, the disability is temporary
because the employee was prevented from rendezmigs for only six months.

E.g(2): Petros lost his right arm due to an acdi@ssociated with his employment. This
kind of injury is partial and permanent. It is palrdisability because the employee is not
to lose 100% of his/her working capacity becauséefsaid injury. Nevertheless, it is

permanent injury because it will remain with him/terough out his/her lifetime.

The law has regulated these different scenariderdiitly. For the purpose of the labour
Proclamation, temporary disability is a reductiannorking capacity that may last for a
maximum duration of twelve months starting from th&te of the occurrence of the

injury. It is interesting to note that the FCSP sloet have fixed time limit for temporary
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disability except that it is fully paid. Be that #may, for this kind of injury, the
employer, in addition to covering the medical exggmnof the employee, is also obligated
to make payment to such an employee. The modeyofigrat is a periodical payment and
the amount will be full wage for the first three mtlos; 75% of the employee’s monthly
wage for each of the next three months; and 50%hefmonthly wage for each of the

remaining six months.

For instance, let us assume an employee who wasngaBirr600/month sustained
temporary disability which lasted for eight monthdis disability payment will be

Birr600/month for the first three months; Birr 46@nth for the next three months and
finally Birr300/month for the last six months. K worth noting that such payment is
exempted from income tax(Art.112 LP) Nevertheleks, employee may be denied of
these payments if s/he fails to observe doctor@cador behaves in a manner that

prolonged his/her time of recovery.

In cases where the injury resulted in permanerahdlisy, the employer will be obligated
to provide lump sum compensation to the injurede Treximum payment available for
an employee who suffers total permanent disabilitg to employment injury is a sum
equal to five times of the employee’s annual wagelR9(3)(a) LP). The employer’s
liability, therefore, is both limited and liquidatelf the injury sustained resulted in
permanent but partial disablement, the above meatigpayment shall be calculated in
proportion to the degree of the disability and @tlaccordingly.

For instance, if an employee who was earning Biénth sustainetbtal permanent
disability, due to employment injury, his/her disability behefill be:

600(monthly wage)*12(yearly wage*5(years)=Birr36)00

But, let us assume the employee who lost his @gimt above was verified by a medical
evidence to have lost 30% of his working capaatyd was earning Birr600/month prior
to the accident; his disability benefit will be:

600*12*5*30/100(rate of disability) = Birr 12,000
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As indicated in the case of temporary disability&fe, the permanent disability benefit
is also exempted from tax. In connection with thtsjs important to note that an
employee will not be entitled to permanent dis&pltienefit if s/he has already a pension
scheme or an insurance scheme arranged in advgiiice bmployer.

For instance, in public enterprises or the civivge sector, if an employee suffered
permanent injury of serious nature, he/she wilbendtically be pensioned and thereby
benefit from the government pension scheme. In siades the employee will not be
entitled from the compensation scheme as he cdmemafit from two sources for a single
injury. The same principle applies where the empi@rranged an insurance scheme for

the benefit of the employee.

Finally, if an employee dies due to employment ipjuhe employer will be obliged to
pay dependent’s benefit to the dependents of theaded. The amount of such payment
will be the employee’s five years wage to be paithe form of lump sum. Furthermore,
the employer will cover the funeral expenses ferdeceased employee.

Who are the deceased’s dependents? They are nedhimathe law itself and these are:
-the employee’s widow/widower;

-children of the deceased who are under the agegbfeen;

-any parent of the deceased who was being suppoytdte same.

From the above explanation, it is not all depenslenthe deceased who will be entitled
to the dependent’s benefit. It is only the clodatiees, nominated beneficiaries, of the
deceased who will benefit. Although the widow/wideng benefit is automatic, the other
beneficiaries have additional conditions attacleetthém in order to benefit. For example,
the children of the deceased should have been wiglateen years of age at the time of
the claim. In case of parents also, it must be shibvat they were being supported by the
deceased; if they had independent means of livetihthey will not be beneficiaries of

the dependent’s payment.
Where the deceased left widow, children and pareeitéind, the dependent’s benefit (i.e.

the deceased’s five years wage) shall be shared@them on the following basis:
Widow-50%
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Children-10 %( each)
Parents-10 %( each)

—all non taxable.
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Chapter V: Collective Bargaining & Collective Agreement

The preceding chapters have been allocated towdisisussing issues related to
individual employment relations. But there is alapother important aspect of the
employment relationship which is known as “colleetiemployment relation”. By
“collective employment relation” what we mean isreation of an employer or
employers’ associations with trade unions or aeotiNity of trade unions.

There were times in labour history that formatidnagsociations of employees was
considered as conspiracy and hence criminal offéeflemugh passage of time and ever
since the establishment of ILO as a world body, éwav, the right to form association
has been one of the fundamental rights for bothetimployees and employers. As an
expression of the importance attached to this isameus ILO instruments including the

ILO Constitution have expressly stated it.

Conventions such as No0.87 (i.e. Freedom of Asdoaiand Protection of the Right to
Organize Convention, 1948) and No.98 (i.e. Righbtganize and Collective Bargaining
Convention, 1949) are the most important instrusi@nthis respect. These instruments,
among other things, protect associations from aateinterference and prohibit anti
union discrimination. However even long after tight to freedom of association was
recognized, employers were requiring their empleyeecommit in their contracts not to

form trade union or not join a trade union(yelloagdcontracts).

Domestically, Ethiopia ratified these Conventions 1963. Moreover the Revised
Ethiopian Constitution of 1955 under Article proetithat every Ethiopian subject has
the right to engage in any occupation and to thad &rm anassociation” However it

was with the coming into force of Proclamation N®ZA963 that detailed
implementation procedures were provided. This @moeltion gave an opportunity for
both employers and employees to form their respectssociation free from the
interference of each other and the government.riiménum number of membership to
form workers’ association was fixed to be fifty. d&ise of this high threshold,

employees of small enterprise which employ beldty fivorkers were not beneficiaries
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of this right. Their option was to resort to formigeneral trade union by joining hand

with employees of another enterprise with similetnaty.

With the assumption of state power by the militasgime in Ethiopia, a new
proclamation (i.e.Proc. No0.64/1975) was adopteds Thstrument brought down the
minimum membership to form an association to twehgreby providing workers wider
opportunity to forming associations. It, howeveildd to provide legal framework for

employers to form associatiofs.

It was with the coming into effect of Proc. No.429B that employers’ associations
regained clear legal framework of establishmentwNat the FDRE constitution grants
“every person has the right to freedom of associdtio any cause or purpos€@Art.31),
freedom of association is no longer at the mercheflegislature or the executive organ.
The right of labour to form association is also resgly stated by the Constitution
(Art.42).

As regards to formation of association for civingmts however, the issue is not yet
settled. The FDRE constitution provided that gavernment employees whose work
compatibility allows for it and who are below a t&n level of responsibility, have the
right to form associations to improve their conalits of employment and economic well-
being (Art.42 (1) It, however, further provided thagbvernment employees who enjoy
the rights mentioned hereinabove shall be deterchibg law (Art.42 (1) (c))Even
though such stipulation was stated under the Fe@enastitution which was adopted in
1995, the anticipated law towards enabling govemraenployees to form associations is

not yet in existence.

As regards to the labour regime, however, underttisting laws, both employees and
employers are entitled to form associations ofrtbein choice with out interference from

any corner. Not only the right to form associatlmut also that the right to form more

% Denying employers from forming associations wasdntravention of Convention No.87 to which
Ethiopia has been a party since 1963.
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than one association in an enterprise (i.e. theaunof plurality (diversity) of unions)
has been incorporated into Ethiopian labour lawcesirthat adoption of Proc.
N0.377/2003. Rlease identify the relevant provisions of LP wittespect to this

principle.)

It must be underlined that formation of associat®not an end by itself. It is in view of
defending and furthering the interests of the ctiNgy that association is mainly
established. Thus the issue of collective bargginamd collective agreement are

important concepts in unionization.

Once an association is formed, it should be regidtdefore the relevant organ upon
satisfying the requirements laid by law (Art.117&10P). Registration as envisaged by
the law could take two forms; actual and defaudigeation.

Actual registration occurs where the registeringaor is provided with the necessary
documents and found the documents adequate and déiga which it entered the
registration (Art.118 (3) first sentence). Defawgistration, on its part, occurs when the
registering organ upon being provided with the seagy documents failed to respond
positively or negatively on the application fortéién days from the date of receipt of the
documents. Hence, in such circumstances silencauido acceptance (Art.118 (3)
second sentence.). It is believed that the incetpor of the principle of default
registration would encourage the registering ongeact quickly.

Problem for discussion

* How can an association which is registered by delt acquire its certificate of
registration? (Please note that the law seems tglynthat an association cannot
lawfully act with out the Certificate (Art.118 ()

* Do you agree with the contention that diversity ohions in an enterprise is to the
disadvantage of the employees concerned?

It has been indicated above that the present lapaalamation seems to recognize the
principle of plurality of unions. If so will the guioyer be compelled to bargain with

every union or is there a way out? | think therensg a way out. The law enshrined the
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concept of the “most representative union” whichl wossess the power of beiran
exclusive bargaining agent.

(Herein below there is an exhaustive article oe thO’s principles on Collective
bargaining and Collective agreements. It is hopledt tit will provide readers with a

better insight on thenatter).

ILO principles concerning collective bargaining®
Bernard GERNIGON*, Alberto ODERO* and Haracio GUID®

Collective bargaining, as was only to be expeched felt the impact of the major

changes affecting the world over the past 25 ydas:general acceptance of the
market economy following the fall of the Berlin Wwalhe debate on the role and
structure of the state; economic restructuring glofalization; the ready availability

of efficient ways of fighting inflation; the growtof non-standard forms of work and
temporary contracts; the ongoing process of pali@md social democratization; the
growing autonomy of trade unions from political §ies, and many other factors too

numerous to mention.

All these factors have had a varied and signifigargact on collective bargaining.
The scope of collective bargaining in terms of ¢tagegories covered has diminished,
owing tqg inter alia, high levels of unemployment and the growth of thi@rmal
sector, of subcontracting and of the various fomhsnon-standard employment
relationship (which make unionization more diffigulthere has, however, been a
certain tendency for collective bargaining to depein the public sector. Collective
bargaining has lost some of its margin for manewagem result of the successive
economic crises and the subjection of national eson policy to processes of
rationalization and economic integration and agesgnwith the Bretton Woods

institutions.

The increasingly harsh competition brought aboutédnhnological innovation and

globalization has led to a reduction in the infloerexercised in many countries by

#International Labour Review, Vol.139 (2000), NoEb6t notes omitted.)
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sectoral agreements and has given added importanoalective bargaining at the
enterprise level (and at lower levels, such as wloek unit, the factory or the
workplace), strictly taking into account the cngerof productivity and output.
Flexiblization and deregulation of work have thuscauraged the growth of

collective bargaining at enterprise level.

At the same time, there has been an increasing foarelilateral and tripartite
agreements at national level, since certain issfesollective interest cannot be
treated in enterprise- or even branch-level bamgjnespecially when a country
displays significant regional or sectoral differeacThe bilateral or tripartite pacts
agreed in many countries have a scope reachingndegonditions of work in the
strict sense, given that they cover employmentatronal training, inflation and
other social issues (see, for example, ILO, 199%iagd Hethy, 1995). These
agreements enhance the prestige of collective lmnga as they settle questions

formerly covered at most by non-binding consultagibetween the social partners.

The ILO has carried out an enormous amount of stahsetting work during the 80
years of its existence as it has sought to proraotgal justice (see Valticos, 1996
and 1998), and one of its chief tasks has beendt@aree collective bargaining
throughout the world. This task was already laidvdoin the Declaration of
Philadelphia, 1994, part of the ILO Constitutiorhigh stated “the solemn obligation
of the International Labour Organization to furtlnong the nations of the world
programmes which will achieve ... the effective remtign of the right to
bargaining” (ILO, 1998a, pp. 23-24). This principke embodied in the right to
organize and collective bargaining Convention, 8&.which was adopted five years
later in 1949, and which since has achieved nemersal acceptance: as of January
2000, the number of member states having ratifiedstood at 145, which
demonstrates the force of the principles involvethe majority of countries.

More recently, in June 1998, the ILO took anothtepsforward by adapting the

Declaration on Fundamental Principles and Rightsvatk and its follow up (see
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Kellerson, 1996). This states that “all membersreif they have not ratified the
[fundamental] Conventions, have an obligation, iagsfrom the very fact of
membership in the organization, to respect, to ptenand to realize, in good faith
and in accordance with the Constitution, the ppgles concerning the fundamental
rights which are the subject of those [fundamer@alhventions” (ILO, 1999a p. 51).
These principles include the effective recognitioh the right to collective
bargaining, along with freedom of association ahd elimination of forced or
compulsory labour, the effective abolition of chiabour and the elimination of

discrimination in employment and occupation.

The framework within which collective bargaining satiake place if it is to be viable
and effective is based on the principle of the petelence and autonomy of the
parties and the free and voluntary nature of thgotiations; it requires the minimum
possible level of interference by the public auities in bipartite negotiations and
gives primacy to employers and their organizatiang workers’ organization by

representatives of workers, employers and govertsnen

History has shown that the principles containedwvithis framework have retained
their validity ever since Convention No. 98 was @dd 50 years ago, despite
subsequent radical changes in the world-which iy te present article seemed

opportune.

The purpose of this article is to set out the IL@rgciples of collective bargaining
as they emerge from the various international stedsladopted by the Organization
and the comments made by its supervisory bodigsijhyothe Committee of Experts
on the application of conventions and Recommendstiand the Committee on
Freedom of Association). The definition and purpo$ecollective bargaining, the
workers and subjects covered will first be set duten follow the principles of
voluntary negotiation and good faith, the intervemtof the authorities and the

particular case of the public service. Finallyuasary of the principles is presented
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along with some final observations on the degre&lich the right to collective
bargaining is applied across the world.

Definition and purpose of collective bargaining

In the ILO’s instruments, collective bargainingdsemed to be the activity or process
leading up to the conclusion of a collective agreetnin Recommendation No. 91,
paragraph 2, collective agreements are defined as:

All agreements in writing regarding working condits and terms of

employment concluded between an emplaygoup of employers

or one or more representative workengjanizations, or, in the absence

of such organizations, the represen&stiof the workers duly elected and

authorized by them in accordance withiaral laws and regulations, on

the other hand. (ILO, 1996b, p.656).

The text goes on to state that collective agreesnshbuld bind the signatories
thereto and those on whose behalf the agreemenniduded and that stipulations in
such contracts of employment which are contrary tollective agreement should be
regarded as null and void and automatically replaty the corresponding
stipulations of the collective agreement. Howevstipulations in contracts of
employment which are more favorable to the workéen those prescribed by a
collective agreement should not be regarded asramgnto the collective (ibid.,

paragraph 3, p. 657).

In 1951, Recommendation No. 91 set out the bindetgre of collective agreements
and their precedence over individual contractsnopleyment, while recognizing the
stipulations of individual contracts of employmeshich are more favorable for

workers.
On several occasions, the Committee on Freedomsebdation has expressed its

preference for collective agreements over individuaployment contracts, objecting
to equal status being given to the latter or tartbeing used to the detriment of
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workers belonging to a union (see, for example,,I1®96a, para. 911; and ILO,
1997a, paras. 517-518).

Thus, in a case concerning the United Kingdom, @oenmittee on Freedom of
Association indicated that avoiding a represengativganization and entering into
direct individual negotiation with employees is trany to the promotion of
collective bargaining (ILO, 1998e, Case no. 195arap 337). For its part, the
Committee of Experts considers that granting pryrnacindividual agreements over
collective agreements does not encourage and peomwitective bargaining as
required by Article 4 of Convention No. 98 (ILO,%¥&:, p. 224).

Convention N0.98 does not contain a definition afective agreements, but outlines
their fundamental aspects in article 4:
Measures appropriate to national conditions shalltbken ... to encourage
and promote the full development and utiimaof machinery for voluntary
negotiation between employers or employenganizations and workers’
organizations with a view to the regulatimiiterms and conditions of
employment by means of collective agreenfdr@s 1996b, p. 640).

In the preparatory work for Convention No. 15118pthe interpretation of the term
“negotiation” was accepted as being “any form aicdssion, formal or informal, that
was designed to reach agreement”, the term “ndgotiebeing deemed preferable to
“discussion”, which did not emphasize the needrideavour to secure agreements
(ILO, 1978, paras. 64-65, p. 25/9).

Convention No. 154, adopted in 1981, defines ctllecbargaining in Article 2 as
follows:
[T]he term “collective bargaining” extends to allegotiations which take
place between an employer, a group of emptogeone or more employers’
organizations, on the one hand, and one arermarkers’ organizations, on

the other, for: (a) determining working cotins and terms of employment;
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and/or (b) regulating relations between enypls and workers; and/or (c)

regulatng relations between employers or their organizaiand a workers’

organization or workers’ organizations (ILO996d, p. 93).
The ILO supervisory bodies have also stated thafptrties to collective bargaining
are entitled to choose, independently and withony @terference from the
authorities, the level at which the negotiatiotade conducted (central, sectoral or
enterprise level), and that trade union federatemd confederations should be able
to conclude collective agreements (ILO, 1994a, .pad#®; and ILO, 1996a, para.
783).

Subjects, parties, and issues in collective bargaim

ILO instruments, as explained above, clearly penultective bargaining only with
representatives of the workers concerned if thexena workers’ organizations in the
area in question (enterprise level or higher). Btésdard is set out in paragraph 2 of
Recommendation No. 91 and is confirmed in Convenio. 135, which provides in
Article 5 that “the existence of elected represeévea is not used to undermine the
position of the trade unions concerned or theiresgntatives” (ILO, 1996c¢, p. 496);
and in Convention No. 154, which also provides iticee 3, paragraph 2, that
“appropriate measures shall be taken, wheneverssapg to ensure that the
existence of these[workers’] representatives isused to undermine the position of

the workers’ organizations concerned” (ILO, 1996d93).

The preparatory work for the collective agreemé&egsommendation, 1951 (No. 91),
shows that the possibility for representatives airkers to conclude collective
agreements in the absence of one or various regeadise organizations of workers
is envisaged in the recommendation, “taking intosederation the position of those
countries in which trade union organizations haweyet reached a sufficient degree
of development, and in order to enable the priesipllaid down in the

Recommendation to be implemented in such count(les), 1951, p. 603)
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The Committee on Freedom of Association maintaiimecbne case that “direct
settlements signed between an employer and a grougn-unionized workers, even
when a union exists in the undertaking, does nainpte collective bargaining as set
out in article 4 of Convention No. 98" (ILO, 199Gaara. 790). Going into greater
detail, in another case, the Committee on FreedbrAssociation stated that the
possibility for staff delegates who represent 10 qent of the workers to conclude
collective agreements with an employer, even wlogre or more organizations of
workers already exist, is not conductive to theeliggment of collective bargaining

in the sense of article 4 of Convention No. 98dippara. 788).

The Committee of Experts did not address theseesssuits last general survey on
freedom of association and collective bargainind @4 on Conventions No. 87 and
No. 98 (ILO, 1994a), although it has done so inepkations on the application in
certain countries of the conventions on freedomas$ociation and collective
bargaining, in which it has expressed a similanpof view to that of the Committee
of Freedom of Association with regard to collectagreements concluded with non-
unionized grouped of workers (see, for example,dbgervation concerning Costa
Rica, in ILO, 1993a, pp. 184-185; and in the ILO94a, pp. 203-204).

It is important to emphasize that, for workers’ amgations to be able to fulfill their
purpose of “furthering and defending the interesftsvorkers” through collective
bargaining, they have to be independent and musbl®to organize their activities
without any interference by the public authoritiesich would restrict this right or
impede the lawful exercise thereof (Convention 8@, Articles 3 and 10, ILO,
1996b, pp. 528-529). Moreover, they must not bed&urthe control of employers or
employers’ organizations” (Convention No. 98, deti2, ibid., pp. 639-640)

In this respect, Convention No. 151 provides inicde 5 that “public employees’
organizations shall enjoy complete independencen frublic authorities” (ILO,
1996d, p. 49), while Recommendation No. 91 indgateparagraph 2 that “nothing

in the present definition [of collective agreemérstsould be interpreted as implying
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the recognition of any association of workers di&thbd, dominated or financed by

employers or their representatives” (ILO, 19961656).

The requirement of a certain level of representatigness

Another issue which needs to be examined is wheligeright to negotiate is subject
to a certain level of representativeness. In tlaspect, it should be recalled,
depending on the individual system of collectivergaing, that trade union

organization which participate in collective bargag may represent only their own
members or all the workers in the negotiating waihcerned. In this latter case,
where a trade union (or, as appropriate, tradenshicepresents the majority of the
workers, or a high percentage established by lawctwlkdoes not imply such a

majority, in many countries it enjoys the rightte the exclusive bargaining agent on

behalf of all the workers in the bargaining unit.

The position of the Committee of Experts is thathbgystems are compatible with
the Convention (ILO, 1994a, paras. 238-242). Imasecconcerning Bulgaria, when
examining the question raised by the complainagamization that some collective
agreements apply only to the parties to the agreear& their members and not to
all workers, the Committee on Freedom of Assocmtonsidered that “this is a
legitimate option — just as the contrary would be/hich does not appear to violate
the principles of freedom of association, and onachv is practiced in many

countries” (ILO, 1996e, Case no. 1765, para. 100 Committee of Experts has
stated that:

[W]lhen national legislation provides for a compuigoprocedure for
recognizing unions as exclusive bargaining agergpresenting all the workers, and
not just their members], certain safeguards shookd attached, such as: (a) the
certification to be made by an independent bodylfe representative organization
to be chosen by a majority vote of the employediserunit concerned; (c) the right
of an organization, which in a previous trade unielection failed to secure a
sufficiently large number of votes, to request & eéection after a stipulated period;
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(d) the right of any new organization other thae tertified organization to demand

a new election after a reasonable period has eldpse

[1]f no union covers more than 50 per cent of therkers, collective
bargaining rights should be granted to all uniomsthis unit, at least on behalf of
their own members (ILO, 1994a, paras. 240-241).

The Committee on Freedom of Association has uppetttiples and decisions and

decisions along the same line as the CommitteexpéiEs (ILO, 1996a, paras. 831-
842), and has justified that decisions concernregnhost representative union should
be made “by virtue of objective and pre-establisloeiteria so as to avoid any

opportunities for partiality or abuse (ibid., pa8a7).

Recommendation No. 163 enumerates various meadigsgned to promote
collective bargaining, including the recognition k#presentative employers’ and

workers’ organizations (ILO, 1996d, p. 97, paratrdp

Workers covered by collective bargaining

Convention No. 98 (in Articles 4-6) establishes thmtionship between collective
bargaining and the conclusion of collective agresiidor the regulation of terms
and conditions of employment. It provides that “thé¢ent to which the guarantees
provided for in this Convention shall apply to #rened forces and the police shall be
determined by national laws or regulations”, ansbadtates that “this Convention
does not deal with the position of public servaamtgaged in the administration of the
state, nor shall it be construed as prejudicing thghts or status in any way” (ILO,
1996b, p. 640). Under this Convention, only the exdnfiorces, the police and the
above category of public servants may thereforeekeuded from the right to
collective bargaining. With regard to this typepafblic servants, the Committee of

Experts has stated the following:
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The Committee could not allow the exclusidrom the terms of the
Convention of large categories of workers emplopgdthe state merely on the
grounds that they are formally placed on the saoadirig as public officials engaged
in the administration of the state. The distinctionst therefore be drawn between,
on the one hand, public servants who by their fonstare directly employed in the
administration of the state (for example, in somentries, civil servants employed in
government ministries and other comparable bodasswell as ancillary staff) who
may be excluded from the scope of the Conventidn@nthe other hand, all other
persons employed by the government, by public gnges or by autonomous public
institutions, who should benefit from the guarastpeovided for in the Convention
(ILO, 1994a, para. 200).

The Committee on Freedom of Association has maaersents in the same vein
(ILO, 19964, paras. 793-795 and 798).

Subjects covered by collective bargaining
Conventions No. 98, No. 151 and No. 154 and Recamdaten No. 91 focus the
content of collective bargaining on terms and cbods of work and employment

and on the regulation of the relations between eygrs and workers and between

organizations of employers and of workers.

The concept of working conditions used by the swuipery bodies is not limited to
traditional working conditions (working time, oviene, rest periods, wages, etc.), but
also covers “certain matters which are normallyluded in conditions of
employment”, such as promotions, transfers, dismhiggthout notice, etc. (ILO,
1994a, para. 250 including footnote 17). This tresdn line with the modern
tendency in industrialized countries to recognimetiagerial” collective bargaining
concerning procedures to resolve problems, suckta$ reductions, changes in
working hours and other matters which go beyonh$enf employment in their strict

sense.
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According to the Committee of Experts, “it would bentrary to the principles of
Convention No. 98 to exclude from collective bangag certain issues such as those
relating to conditions of employment” and “measuteken unilaterally by the
authorities to restrict the scope of negotiablei@essare often incompatible with the

Convention” (ibid., paras. 265 and 250, respedgjivel

Nevertheless, although the range of subjects whkei be negotiated and their
content is very broad, they are not absolute aneddi® be clearly related to
conditions of work and employment or, in other wrthatters which are primarily
or essentially questions relating to conditionseafiployment (ILO, 1996a, para.
812). Moreover, the supervisory bodies allow thelesion from the subjects
covered by negotiation of matters which are forehgloyer to assignment of duties
and appointments (ILO, 1998c, p. 259). They aldowathe prohibition of certain

clauses, such as discriminatory clauses, clauseésa@® union security, or clauses

which are contrary to the minimum standards ofgutidn set out in the law.

The Committee on Freedom of Association has indet#tat certain matters can also
reasonably be regarded as outside the scope ofiaggo, such as “matters which
clearly appertain primarily or essentially to theamagement and operation of
government business” (ILO, 1996a, para. 812). Irreaeent case against the
government of Canada (Ontario), the Committee aedom of Association noted
that:

Determining the broad lines of educational poli@stbeen given as an example of a
matter that can be excluded from collective bargegn... However, [the Committee
indicated that] policy decisions may have importaohsequences on conditions of
employment, which should be the subject of frelectole bargaining (ILO, 1998b,
case No. 1951, para. 220).
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Governing principles

The principle of free and voluntary neqgotiation

The voluntary nature of collective bargaining iplkoitly laid down in Article 4 of

Convention No. 98 and, according to the Commitie&@edom of Association, is “a
fundamental aspect of the principles of freedonaggociation” (ILO, 1996a, para.
844). Thus, the obligation to promote collectiverdagning excludes recourse to

measures of compulsion.

During the preparatory work for Convention No. 18% Committee on Collective
Bargaining agreed upon an interpretation of thentépromotion” (of collective
bargaining) in the sense that it “should not beabdg of being interpreted in a matter
suggesting an obligation for the state to intervenenpose collective bargaining”,
thereby allaying the fear expressed by the Employembers that the text of the
Convention could imply the obligation for the statetake compulsory measures
(ILO, 1981, p. 22/6).

The Committee on Freedom of Association, followithis line of reasoning, has
stated that nothing in article 4 of Convention B8.places a duty on a government to
enforce collective bargaining with a given orgatia by compulsory means, and
that such an intervention by a government wouldartye alter the nature of
bargaining (ILO, 1996a, para. 846).

It cannot therefore be deducted from the ILO’s @mtions on collective bargaining
that there is a formal obligation to negotiate @rathieve a result (an agreement).
Nevertheless, the supervisory bodies have considbet the criteria established by
law should enable the most representative orgaoimtto take part in collective
bargaining (ILO, 1994a, para. 245), which impliég trecognition or the duty to
recognize such organization. Moreover, the CommitteExperts, when examining
the application of Convention No. 98, has not czed the prohibition of certain
unfair labour practices in the process of negatratikely to hinder the development

of collective bargaining (ibid. para. 246). Simijarthe principles of the supervisory
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bodies emphasize that the machinery which suppiatgaining (the provision of
information, consultation, mediation, arbitratist)ould be of a voluntary nature, in
spite of which many national legislations oblige fharties to follow fixed procedures
setting out all the stages and phases of the reggotiprocess, and under which there
are frequent and compulsory interventions by theiagtrative authorities with

predetermined time limits.

However, in practice, the supervisory bodies haeepted the imposition of certain
sanctions in the event of conduct which is conttargood faith or which constitutes
unfair practice in the course of collective bargagn provided that they are not
disproportionate, and have admitted conciliatiod anediation imposed by law
within reasonable time limits. These criteria haveloubtedly taken into account of
promoting collective bargaining in situations iniatnthe trade union movement is
not sufficiently developed. They have also takeroaat of the underlying concern in
much legislation to avoid unnecessary strikes amtgsious and tense situations
resulting from the failure to renew collective agreents, particularly where they

cover extensive categories of workers.

Free choice of bargaining level

In this respect, Recommendation No. 163 providas‘tineasures adapted to national
conditions should be taken, if necessary, so tbi¢ative bargaining is possible at
any level whatsoever, including that of the es#ishent, then undertaking, the
branch of activity, the industry, or the regionalmational levels” (ILO, 1996d, pp.
97-98, paragraph 4).

Similarly, the Committee of Experts, after recallinhat the right to bargain
collectively should also be granted to federatiand confederations, and rejecting
any prohibition of the exercise of this right, Istated that:

[L]egislation which makes it compulsory for colleet bargaining to take place at a

higher level (sector, branch of activity, etc.)alsises problems of compatibility
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with the partners themselves, since they are inb#st position to decide the most
appropriate bargaining level, including, if they sosh, by adopting a mixed system
of framework agreements supplemented by local trense level agreements (ILO,
1994a, para, 249).

The Committee on Freedom on Association has deedltps point further along the

following lines:

According to the principle of free and voluntaryllective bargaining embodied in
Article 4 of Convention No. 98, the determinatioh tbe bargaining level is
essentially a matter to be left to the discretidrthee parties and, consequently, the
level of negotiation should not be imposed by layvdecision of the administrative
authority or by the case-law of the administratatghority or by the case-law of the
administrative labour authority.

. Thus, the Committee does not condide refusal by employers to
bargain at a particular level as an infringement @feedom of association.
Legislation should not constitute an obstacle tthective bargaining at the industry
industry level (ILO, 19964, paras. 851-853).

In this respect, the Committee considers that dgglirement of the majority of not
only the number of workers, but also of enterprise®rder to be able to conclude a
collective agreement on the branch or occupatiémadl could raise problems with
regard to the application of Convention No. 98dipipara. 854; and ILO, 1997a,
para. 553). The Committee of Experts shares thesv\{ILO, 1996g, p. 215).
Furthermore, it should be sufficient for the traogon at the branch level to establish
that it is sufficiently representative at the eptese level (ILO, 1996h, Case No. 1845
(Peru), para. 516).

As regards the principle that the parties involelstide by mutual agreement the

level at which bargaining should take place, then@ittee has noted that, in many

countries, this question is determined by a body th independent of the parties
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themselves. The Committee considers that in susbscthe body concerned should
be “truly independent” (ILO, 19964, para. 855).

The supervisory bodies have not established aitedncerning the relationship
between collective agreements at the different I$e@hich may address the
economy in general, a sector or industry, an engawr group of enterprises, or an
establishment or factory); and which may, accordimghe individual case, have a
different geographical scope. In principle, thiogd depend on the wishes of the
parties. In practice, the supervisory bodies acagstems in which it is left to
collective agreements to determine how they arget@oordinated (for example, by
establishing that a person resolved in one agreecagmot be decided upon at other
levels), as well as systems in which legal prowvisiaistribute subjects between
collective agreements, give primary to a speciéeel, adopt the criteria of the
standards which are the most favorable to the werkar which do not establish
criteria and leave these questions to practicaliegmn. Recommendation No. 163
indicates in Paragraph 4 that “in countries wheiective bargaining takes place at
several levels, the parties to negotiations sh@@ek to ensure that there is co-
ordination among these levels” (ILO, 1996d, p. 98).

The principle of good faith

In the preparatory work for Convention No. 154was recognized that collective
bargaining could only function effectively if it waconducted in good faith by both
parties; but as good faith cannot be imposed by faould only be achieved as a
result of the voluntary and persistent efforts athbparties” (ILO, 1981, p. 22/11).

The Committee on Freedom and Association, in agldito drawing attention to the
importance that it attaches to the obligation tgatete in good faith, has stated that
the principle of good faith implies making everyfoef to reach an agreement,
conducting genuine and constructive negotiationsiding unjustified delays,
complying with the agreements which are concluded applying them in good
faith; to this may be added the recognition of espntative trade union organizations
(ILO, 19964, paras. 814-818; and ILO, 1997c, caselN19 (Spain), para. 325). The

principle of the mutual respect for commitmentseesd into in collective agreements
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is explicitly recognized in Recommendation No. @hich provides that “collective
agreements should bind the signatories thereto thnde on whose behalf the
agreement is concluded” (ILO, 1996b, p. 657, papigr3).

For its part, the Committee of Experts btated that:

In several countries legislation makes é&mployer liable to sanctions if he
refuses to recognize the representative trade ymiorattitude which is sometimes
considered as an unfair labor practice. The Coramitecalls in this connection the
importance which it attaches to the principle taiployers and trade unions should
negotiate in good faith and endeavor to reach aseagent, the more so in the public
sector or essential services where trade union@rellowed strike action (ILO,
1994a, para. 243).

Voluntary procedures and compulsory arbitration

The role of machinery to facilitate negotiations

According to the Committee of Experts, the existimgchinery and procedures
should be designed to facilitate bargaining betwdentwo sides, leaving them free
to reach their own settlement (ILO, 1994a, par&)2%he Committee on Freedom of

Association has established the following:

The bodies appointed for the settlement of dispogtween the parties to collective
bargaining should be independent, and recourseh&sé bodies should be on a
voluntary basis.

Certain rules and practices can facilitate negabas and help to promote collective
bargaining and various arrangements may facilitdte parties’ access to certain
information concerning, for example, the econonusifion of their bargaining unit,
wages and working conditions in closely relatedtsjnor the general economic
situation; however, all legislation establishing chanery and procedures for
arbitration and conciliation designed to facilitateargaining between both sides of
industry must guarantee the autonomy of partiedtlective bargaining (ILO,
19964, paras. 858-859).
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The supervisory bodies admit conciliation and migaliawhich are voluntary or
imposed by law, if they are within reasonable tiingts (ibid., paras. 502-504) — as
well as voluntary arbitration — in accordance wtik provisions to Recommendation
No. 92 which indicates that: “Provision should bad®a to enable the procedure to be
set in motion, either on the initiative of any betparties to the dispute ex officio

by the voluntary conciliation authority” (ILO, 1986p.659, paragraph 3).

Compulsory arbitration

One of the most radical forms of intervention Ihe tauthorities in collective

bargaining, directly under the terms of the lawasra result of an administrative
decision, is the imposition of compulsory arbitoatiwhen the parties do not reach
agreement, or when a certain number of days okestaction have elapsed.
Compulsory arbitration may also be sought by onihefparties, but always conflicts
with the voluntary nature of negotiation, since Hmdution which is imposed is not
derived from the will of both parties, but fromtartl party to whom they have not

had recourse jointly.

The supervisory bodies admit recourse to compuladpjtration at the initiative of
the authorities, or of one of the parties.earofficioby law in the event of an acute
national crisis, in the case of dispute in the fubérvice involving public servants
exercising authority in the name of the State (wao be excluded from the right to
collective bargaining under Convention No. 98) mressential services in the strict
sense of the term, namely, those services whosguption would endanger the life,
personal safety or health of the whole or parthef population (ILO, 1996a, paras.
515 and 860-863). Evidently, compulsory arbitratieralso acceptable where it is
provided for in the collective agreement as a medma for the settlement of
disputes. It is also acceptable, as the CommitteeFeeedom of Association,
following the Committee of Experts, has recentldioated in cases where, after
protracted and fruitless negotiations, it is obgitiat the deadlock in bargaining will
not be broken without some initiative on the pdrthe authorities (ILO, 1995c, Case
No. 1768 (Iceland), para. 109).
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Intervention by the authorities

In the ILO’s Conventions on collective bargainitigere are no provisions covering
possible conflicts between the specific intere$the parties and the general interest
of the population. This omission was deliberatal nat a result of negligence (ILO,
1981, para. 64, p. 22/8). In practice, in situatiohextremely serious economic crisis
(such as situations of war or in the subsequembg®f economic reconstruction) or
in order to combat inflation, achieve a balanceafments or combat unemployment
or other economic objectives, governments haverteddo restrictive policies on
wages and incomes. These have been implementagythroeasures to freeze wages
or confine wage rises to certain limits, and hais® aften included mechanisms
requiring the approval, modification or annulmehtollective agreements that are in
force. A freeze is often also imposed in prices anguaranteed minimum wage
levels which affects low-paid workers. The measuad®n to pursue these policies
may or may not have been adopted with the agreeofesnployers’ and workers’
organizations, which are sometimes consulted oruded in commissions

responsible for developing the policies (see IL@74).

As will be seen below, the limitations implied byck adjustment policies are not
acceptable in the view of the supervisory bodiesases where they change the
content of collective agreements which have alrdasbn concluded. However, they
are admissible when they are imposed on future trsggms, provided that the
situation is urgent and a series of guaranteessecered, which are enumerated
below. The various types of intervention by thehauties in collective bargaining
are covered below. Depending on the case, thesebmaglopted for technical, legal
or economic reasons.

Drafting and reqgistration of collective agreements

In the opinion of the Committee on Freedom of Assman, intervention by the
public authorities in the drafting of collectiveragments is not compatible with the
spirit of Article 4 of Convention No. 98, unlesgansists exclusively of technical aid
(ILO, 19964, para. 866).
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According to the supervisory bodies, refusal torapp a collective agreement is
permitted only on grounds of errors of pure formpoocedural flaws (ibid., para.
868), or where the collective agreement does nofocm to the minimum standards
laid down by general labour legislation (ILO, 199para. 251). However, legislative
provisions are not compatible with Convention N8.véhere they permit the refusal
to register or approve a collective agreement aumus such as incompatibility with
the general or economic policy of the governmentfticial directives on wages or
conditions of work; a situation which requires prapproval of collective agreements
by the authorities amounts to a violation of then@ple of the autonomy of the
parties to negotiate (ILO, 19964, paras. 868-866;180, 19944, para. 251).

Nevertheless, for reason of general interest, gowents establish mechanisms so
that the parties take into account consideratieteging to their economic and social
policy and the protection of the general interBstth the Committee of Experts and
the Committee of Freedom of Association acceptehaschanisms, provided that

they are not of a compulsory nature. The Commifdexperts has indicated that:

The public authorities could also envisage a pracedo draw the attention of the
parties in certain cases to considerations of gehenterest that might call for
further examination by them of proposed agreemeptsyided, however, that
preference is always given to persuasion rathentbaercion (ILO, 1994a, para.
253).

The Committee on Freedom of Association has sttat if the public authority
considers that the terms of the imposed agreemmmtsclearly contrary to the
economic policy objectives recognized as beindhenpublic interest, the case could
be submitted for advice and recommendation to gmogpiate consultative body,
provided, however, that the final decisions wouddtrwith the parties (ILO, 1996a,
para. 872).
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However, these considerations must not be confusibdstabilization policies which
result in significant and generalized restrictiams future wage negotiations, which
will be specifically examined in a separate sechelow.

Interference in the application of collective agrements in force

When the outcome of collective bargaining is resd or annulled by law or by
decision of the Administrative authorities, indistirelations are destabilized and
workers lose their confidence in their trade unavganizations, particularly when
this type of intervention implies wage restrictiod$ese interventions violate the
principle of free and voluntary negotiation of agreents and take various forms,
which have been strongly refuted by the CommitteeFoeedom of Association.
These are: the suspension, interruption, annulrmerforced renegotiation of the
agreement, by law or by decree, without the consérdoth parties (ILO, 1996a,
paras. 875-880).

The compulsory extension of the validity of colleet agreements by law,
particularly where this occurs following previousvgrnment interventions, is only
admissible in cases of emergency and for briefogerof time, since such measures
amount to interference with free collective bargagn(ibid, para. 881).

Restrictions on future neqgotiations

The Committee of Experts has noted that, in théebéhat the national economic

situation requires stabilization measures, an agirg number of governments have
taken steps to restrict or prevent the free fixaigvages by means of collective
bargaining. In this respect, the Committee of Etgpéias established the following
basic principle.

[1]f, under an economic stabilization or structuraldjustment policy, that is for

imperative reasons of national economic interestg@vrates cannot be fixed freely
by means of collective bargaining, these restrictiosshould be applied as an
exceptional measure and only to the extent necgssstrould not exceed a
reasonable period and should be accompanied by wategsafeguards to protect
effectively the standard of living of the workemcerned, in particular those who
are likely to be the most affected (ILO, 1994aa0&60).
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The Committee on Freedom of Association has espregself in very similar terms
and has added that, in any case, any limitationcaliective bargaining by the
authorities should be preceded by consultations wie workers’ and employers’
organizations in an effort to obtain their agreet{drO, 1996a, paras. 882-884).

The Committee has indicated that the basic prieoigth regard to wage restrictions

in the context of stabilization policies and thquieed guarantees are also applicable
in cases in which the law obliges future collecigreements to respect productivity

criteria, or the negotiation of wage increases bdythe level of the increase in the

cost of leaving (ibid., paras. 890-892).

With regard to the duration of restrictions on eotlive bargaining, the Committee
has considered that a three-year period of limitadlective bargaining on
remuneration within the context of a policy of econc stabilization constitutes a
substantial restriction, and the legislation in gfi should cease producing effects
at the latest at the dates mentioned in the lagslzor indeed earlier if the fiscal and
economic situation improves (ibid., para. 886). i&irty, where wage restraint
measures are taken by a government to impose falacentrols, care should be
taken to ensure that collective bargaining on nama&tary matters can be pursued
(ibid, para. 888).

Collective bargaining in the public service

The exercise of the right of freedom of associatipn organizations of public
officials and employees is now a reality in indisized countries and in many
developing countries. Convention No. 98, adopted9d49, excluded from its scope
public servants engaged in the administration ef state, but requiring States to
promote machinery for negotiation or such otherhoés as allow representatives of
public employees to participate in the determimatid their terms and conditions of
employment. According to Article 1, the only catége which can be excluded
(apart form the armed forces and the police, gsr@vious Conventions) are “high
level employees whose functions are normally cared as policy making or
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managerial” and “employees whose duties are ofhlyiconfidential nature” (ILO,
1996d, p. 48).

A few years later, in 1981, came the adoption ohw@mtion No. 154, which
promotes collective bargaining in both the privegetor and the public service (with
the exception of the armed forces and the police) anly allows, for the public
service, the fixing of special modalities of apption of the Convention by national
laws or regulations or national practice (ibidtjcke 1, p. 93). A state which ratifies
the Convention cannot confine itself to consultaiobut has to promote collective
bargaining with the aim, inter alia, of determiniwgrking conditions and terms of
employment. It should be pointed out, as a mattanterest which facilitated the
inclusion of the public service that, in contrasthwConvention No. 98, Convention
No. 154 no longer refers to the determination ahgand conditions of employment
by means of formal collective agreements (whichmiany countries have force of
law, whilst in certain countries ordinary agreeméetween parties are not even
legally binding). Such a provision would have madenpossible for this right to be
included, in view of the objections of the statesicli were prepared to recognize
collective bargaining in the public service, buthwut renouncing at the same time a
statutory system; see von potobsky, 1988, p. 1890).

Characteristics of collective bargaining in the pubic service

Collective bargaining in the public service raispgcific problems. On the one hand,
there are often one or more national conditionssedvice designed to achieve
uniformity, which are in general approved by Pankmt, and which often contain
exhaustive regulations covering the right, dutied aonditions of public servants,
thereby prohibiting or leaving little room for nedgdion. On the other hand, the
remuneration of public servants has financial iggtions which have to be reflected
in public budgets, which are approved by such ®da&s parliaments and
municipalities, etc. These bodies are not alwagsetinployers of public servants and
their decisions have to take into account the egonsituation of the country and the
general interest. Associations which participataagotiations in the public service
are therefore very frequently subject to directiseghe control of external bodies,

such as the Ministry of Finance or an interminislecommittee. Moreover, the
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period of duration of collective agreements in fhélic sector does not always
coincide with the duration of budgetary laws — teaion which can give rise to

difficulties.

These problems are compounded by other difficylsesh as the determination of
the subjects for negotiation and their distributlmetween the various levels within
the complex territorial and operational structure tbe State, as well as the
determination of the negotiating parties at theselk.

This explains why, according to Convention No. &b#l No. 154, it is admissible for
special modalities of application to be fixed fallective bargaining in the public

service. The Committee of Experts has not yet edraut a general survey on this
subject and the principles set out by the ILO’sesugory bodies have focused
mainly on budgetary matters and interventions leyatthorities in freely concluded
agreements. The question arises as to whether spesdic modalities include: (a)

the harmonization of an agreed system with a statigystem (von potobsky, 1988,
pp. 1888-1889, 1892); (b) the execution from barigg of certain subjects; (c) the
centralization of negotiation on subjects with betdgy implications or which would

imply changes in the laws governing the conditiohservice of public servants; or
(d) the possibility that the legislative authorggfiould determine certain directives,
preceded by discussions with the trade union orgdions, within which each

exercise of collective bargaining on issues retptm remuneration or other matters
with financial implications must remain. The answethese questions is likely to be
affirmative, given that the Conventions in questialiow a certain amount of

flexibility.

In the opinion of the Committee of Experts, thédiwing are compatible with the

Conventions on collective bargaining;

[L]egislative provisions which allow Parliament othe competent budgetary
authority to set upper and lower limits for wagegagations or to establish an
overall “budgetary package” within which the parsienay negotiate monetary or
standard-setting clauses (for example: reduction vedrking hours or other

arrangements, varying wage increases accordingetels of remuneration, fixing a
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timetable for read adjustment provisions) or thoadich give the financial
authorities the right to participate in collectivieargaining alongside the direct
employer are compatible with the Convention, predithey leave a significant role
to collective bargaining. It is essential, howewbgt workers and their organizations
be able to participate fully and meaningfully insdging this overall bargaining
framework, which implies in particular that they shuhave access to all the
financial, budgetary and other data enabling thenas$sess the situation on the basis
of the facts (ILO, 1994a, para. 263).

This is not the case of legislative provisions viahion the grounds of the economic
situation of a country, impose unilaterally, foraexple, a specific percentage
increase and rule out any possibility of bargainimgparticular by prohibiting the
exercise of means of pressure subject to the atiglic of severe sanctions (ILO,
1993b, case No. 1617 (Ecuador), para. 63). In thi&pect, during periods of
prolonged and widespread economic stagnation then@ttee considers that the
authorities should give preference as far as plesgib collective bargaining in
determining the conditions of employment of pulskcvants; where the circumstance
rule this out, measures of this kind should betkohin time and protect the standard

of living of the workers who are the most affec(ddD, 1994a, para. 264).

This point of view has been shared by the Committed~reedom of Association
(ILO, 1996a, para. 899), which has also emphasited “the reservation of
budgetary powers to the legislative authority stdowt have the effect of preventing
compliance with collective agreements entered ib{o or on behalf of, that
authority” (ibid., para. 894).

Like the Committee of Experts, the Committee omedlom of Association has
considered that:

In so far as the income of public enterprises andiés depends on state budgets, it
would be objectionable — after wide discussion amhsultation between the
concerned employers’ and employees’ organizatiomsai system having the
confidence of the parties — for wage ceilings tdiked in state budgetary laws, and

neither would it be a matter for criticism that tiMinistry of Finance prepare a
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report prior to the commencement of collective laamghg with a view to ensuring

respect of such ceilings (ibid., para. 896).

Before such ceilings are established, both the eyept and the public sector trade
union organizations should be consulted and betald&press their points of view to
the authority responsible for assessing the firrcmnsequences of draft collective
agreements. Nevertheless, “notwithstanding anyiopisubmitted by the financial

authorities, the parties to collective bargainingouidd be able to conclude an

agreement freely” (ibid., para. 897).

On the subject of the provisions of collective &gnents relating to remuneration and
conditions of employment which have financial insplion, one of the fundamental
principles mentioned above is that collective agrests must be respected by the
legislative and administrative authorities. Thignpiple is compatible with the
various budgetary systems, provided that they noeetain conditions and, in
particular, can accommodate, on the one hand, mgsten which collective
agreements resulting from negotiations are conduufore the budgetary debate
(provided that the budgets in practice respecictirdgent of the agreements) and, on
the other hand, systems in which the agreementsareluded after the budget
provided they are sufficiently flexible. Such buthgg flexibility can be achieved in
a number of ways: by permitting an internal adjwestmof the budgetary items to
give effect to collective agreements; by allowihg transfer of future budgets of the
debt resulting from unforeseen expenditure derifreth collective agreements in
the public service; by permitting the budget todbanged in subsequent additional
laws which allow compliance with the collective egments; or, if there is
significant latitude for negotiation, by determigjrmaximum levels of remuneration
in terms of percentage increase or the overall waggs, after taking into account in
good faith the outcome of significant prior conatiins with trade union

organizations.
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Finally, the flexibility permitted by Convention Nol54 means that, when

negotiation covers terms and conditions of emplaymeénich involve changes in the

legislation respecting administrative careers @& tlonditions of service of public

employees, its results cant take the form of a citmemt by the government

authorities to submit draft legislation to parliamhéo amend the above texts along
the lines of the negotiations (see ILO, 1995c, Qd3e1561 (Spain), para. 50).

Summary of ILO principles on the right to collective bargaining

The standards and principles emerging from the $LOConventions,
Recommendations and other instruments on the togtwllective bargaining, and the
principles set forth by the Committee of Expertsl #me Committee on Freedom of
Association on the basis of these instruments neaguibnmarized as follows:

A. The right to collective bargaining is a fundamernight endorsed by the
members of the ILO in joining the organization, @ithey have an
obligation to respect, to promote and to realize, good faith (ILO
Declaration on Fundamental principles and rights@k and its follow-up)

B. Collective bargaining is a right of employers ahdit organizations, on the
one hand, and organizations of workers, on therdthad (first-level trade
unions, federations and confederations); only m @absence of these latter
organizations may representatives of the workersce@med conclude
collective agreements.

C. The right to collective bargaining should be redegd throughout the
private and public sectors, and it is only the atrf@rces, the police and
public servants engaged in the administration & $tate who may be
excluded from the exercise thereof (Convention 98).

D. The purpose of collective bargaining is the regotatof terms and
conditions of employment, in a broad sense, anddlaions between the
parties.

E. Collective agreements should be binding. It muspbssible to determine
terms and conditions of employment which are manefable than those

established by law and preference must not be diwendividual contracts
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over collective agreements, except where more &bler provisions are
contained in individual contracts.

. To be effective, the exercise of the right to adilee bargaining requires
that workers’ organizations are independent and“moder the control of
employers or employers’ organizations” and that phecess of collective
bargaining can proceed without undue interfereryce® authorities.

. A trade union which represents the majority or ghhpercentage of the
workers in a bargaining unit may enjoy preferentiakexclusive bargaining
rights. However, in cases where no trade unionlduthese conditions or
such exclusive rights are not recognized, workenrgjanizations should
nevertheless be able to conclude a collective agrat on behalf of their
own members.

. The principle of good faith in collective bargaiginmplies recognizing
representative organizations, endeavoring to reeclhgreement, engaging
in genuine and constructive negotiations, avoidumgustified delays in
negotiation and mutually respecting the commitmenitered into, taking
into account the results of negotiations in goathfa

In view of the fact that the voluntary nature oflective bargaining is a
fundamental aspect of the principles of freedomasgociation, collective
bargaining may not be imposed upon the partiespaodedures to support
bargaining must, in principle, take into accourd Moluntary nature;
moreover, the level of bargaining must not be inggognilaterally by law or
by the authorities, and it must be possible fogharing to take place at any
level.

It is acceptable for conciliation and mediationb® imposed by law in the
framework of the process of collective bargainipgvided that reasonable
time limits are established. However, the impositiof compulsory
arbitration in cases where the parties do not reapleement is generally
contrary to the principle of voluntary collectivarigaining and is only
admissible: (1) in essential services in the ssaise of term (those whose

interruption would endanger the life, personal sate health of the whole
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or part of the population; (2) with regard to pobsiervants engaged in the
administration of the State; (3) where, after pngled and fruitless
negotiations, it is clear that the deadlock wilt @ overcome without an
initiative by the authorities; and (4) in the evefitan acute national crises.
Arbitration which is accepted by both parties (vaary arbitration) is
always legitimate.

K. Interventions by the legislative or administrateathorities which have the
effect of annulling or modifying the content of éig concluded collective
agreements, including wage clauses, are contrarythé principle of
voluntary collective bargaining. These intervensionclude: the suspension
or derogation of collective agreements by decrabowut the agreement of
the parties; the interruption of agreements whicveh already been
negotiated; the requirement that freely concludeliective agreement be
renegotiated; the annulment of collective agreememind the forced
renegotiation of agreement which are currently oncé. Other types of
intervention, such as the compulsory extensiorhefualidity of collective
agreements by law are only admissible in casesnefgency and for short
periods.

L. Restrictions on the content of future collectiveeggnents, particularly in
relation to wages, which are imposed by the autiesras part of economic
stabilization or structural adjustment policies fionperative reasons of
economic interest, are admissible only in so farsash restrictions are
preceded by consultations with the organizationsafkers and employers
and fulfill the following conditions: they are apgd as an exceptional
measure, and only to the extent necessary; doxeceed a reasonable period
and are accompanied by adequate guarantees desigpeatect effectively
the standards of living of the workers concernextt particularly those who
are likely to be the most affected.

Final observations

The observations made by the Committee of Expertthe application of the Right

to Organize and Collective Bargaining Conventiof44 (No. 98), show that the
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large majority of states which have ratified then@ention apply it in a satisfactory
manner. This demonstrates that it is a right wha&hoys almost universal

recognition.

By way of example, it may be pointed out that & 11998 and 1999 reports the
Committee of Experts made critical observations4@nout of the 145 governments
which have ratified Convention No. 98 (ILO, 1998p. 249-299; and ILO, 1999c,
pp. 322-351).

The problems noted more frequently in the obsesnatof the Committee of experts
relate in particular to the denial of the right ¢ollective bargaining, to public
servants who are not engaged in the administradiothe state, as well as the
requirement for trade union organizations to regmegoo high a proportion of
workers to be recognized or to engage in collectbargaining. Immediately
afterwards comes the significant number of coustimewhich collective bargaining
is subjected to the government’s economic policggaly, certain countries exclude
some subjects from collective bargaining, submitoitcompulsory arbitration in
certain cases, restrict the right of the partieddtermine the level of bargaining, or
prohibit collective bargaining by specific categariof workers in the private sector

or of federations and confederations.

The near-universal endorsement of collective barggiis due not only to the
strength of the fundamental principles underlyitngbut also to its powers of
adaptation. The contracting parties, that is, theleyers and workers, are best
placed to know their own aspirations and poterd@lthat, in a bargaining process
undertaken freely and in good faith, they can eawke concessions, negotiate
provisions satisfactory to all the parties involyatd arrive at mutually beneficial
agreements. Thanks to its inherent nature, thexefwllective bargaining has been
able to adapt to the major political and socio-@toic changes outlined in the
introduction. However, the impact of these changéeshe start of the year 2000, in

no way diminishes the raison d'etre, significangeachievements of collective
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bargaining, as proved by the very large networkablective agreements, at different

levels and with a vast scope, to be found in mauntries.

Will the picture be completed in the near futuretbg emergence of international
collective bargaining within a context of multinatial enterprises and regional
economic integration? Up to now, the few instanoésinternational collective
bargaining have occurred only in certain transmafi@nterprises. It should be noted
that Directive 94/45, adopted by the Council of IMiars in 1994, promotes
consultation and collective bargaining in thousaofisransnational enterprises and
groups with headquarters or branches in the Europemion (European
Communities, 1994). The first European works colsnwithin the framework of this
directive have now been set up (see ILO, 1995d)thadsocial partners have also

managed to conclude a number of European Union-agdeements.

Though in recent years a radical view has beendhagguing for labor law to be
abolished and replaced with civil and commercialdaand though some legislations still
place — sometimes severe— limits on collective &afgg, such ideas and practices are
clearly only those of a minority and do not casuliloon the ILO’s principles on
collective bargaining. On the contrary, as pointad earlier, in the Declaration on
Fundamental Principles and Rights at Work adoptethé ILO in 1998, the international

community declared collective bargaining to beredamental right.

Problems for discussion

*To what extent are ILO principles concerning coltéve bargaining incorporated in

the current Ethiopian labour legislation?

* Assume that representatives of the trade uniondathe employer agreed to bargain a
collective agreement. Further assume that they drep the procedure for discussion
and as an item for such procedure it was statedttleaery discussion and points of
agreement should be put in minutes. Minutes of tpeevious discussion were to be

adopted at the commencement of the next day of tieeting. This procedure went
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smoothly as prescribed by the procedure. All itemresented for bargaining were
discussed and agreed. Nevertheless, when the reptative of the employer was
required to put her signature on the draft colleecd agreement she refused to do so
stating that she had changed her mind in some of ikems of the document. Should it

be compelled to sign or would there be any otheywat?
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Chapter VI: Employment Dispute Settlement Mechanisms

This is the final chapter of this course and trieshighlight the mechanisms of
employment dispute settlement. As employment @tais a unique relation, it requires
unique dispute resolution arrangement. From theudson of the preceding chapters, it
has been pointed out that employment relation welboth individual and collective

interactions. The disputes may also be reflectadr®ich interactions.

Be that as it may, and no matter how clear andispeclaw may be, there will always
be disputes in its interpretation and applicatidence there seems a need to lay down in
advance dispute settlement mechanisms so thattdsspould be resolved accordingly if

and when they arise.

The labour law and the Civil Service employmentimezs follow different kinds of
dispute settlement machineries. Even for the lab@putes alone, the organs of dispute

settlement vary with the nature of the dispute.

Ordinarily, labour disputes are either individualaollective. The labour proclamation
has employed an illustrative listings of what caosts individual labour dispute and
what constitutes a collective oneefer Arts.138 (1) &142(1) respectivelyDue to lack
of clarity with this approach, the Federal Suprebwairt Cassation Bench was recently
compelled to come up with binding interpretation this respeéf with a view to

attaining uniform application of the law.

Determining whether a certain dispute is individoatollective is essential in deciding
which organ has competence to entertain the casendlly individual labour disputes
are within the competence of the labour divisiohthe ordinary woreda court while the

collective ones are within the power of the LabBetation Boards.

The composition and the working systems of the Lakaivisions and the Boards are

significantly different. As regards to compositiothe Labour Divisions are to be

40 See, decisions of Cassation Bench, Vol.1 File 8180
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operated by sitting judges of the ordinary courtsilevthe Boards are composed of
representatives of the employers’ and employee®ced®ons in addition to the

appointees of the government(i.e. tripartite aresngnt).

With respect to the working systems, the labounsthwns are expected to conduct
business in accordance with the stipulations of ¢civl procedure in their judicial

proceedings. Winner- loser determination is thealfioutcome in such forum.

Nevertheless, the Boards are expected to servees ohnegotiating forum rather than
an adjudicating one. They are required to settiputes before them in a manner
acceptable to both of the disputing parties. Win-solution is the predominant mode of
settling disputes before the Boards. It is only wiaenicable settlement is not attained
that the Boards will resort to judicial settlememhus judicial settlement before the
Boards is the last resort. Submission of casesréeéBoards is free of charge to all
parties while exemption of payment of court feeyoapplies to the employee and the

employees’ association when cases are submittiedbooir divisions.

Decisions of the labour divisions are appealableh® upper floor in the judicial
hierarchy and the decision of the appellate divis®final irrespective of whether the
appellate division affirms or reverses the decisibrthe lower court. With the same
token, decisions of the Boards are appealariassues of law onlyo the Federal High
Court and the decision of this court is held finajardless of whether is agrees or
disagrees with the Board’s position. It is impottam note, however, that the final
decisions are both open to challenge before a Gasgs#ench provided that

fundamental error of law is shown to have been citadin the final decisions.

Exercise
*Could you think of a situation where the employenay appear as a plaintiff before
the Woreda court of the Labour Division? What aboappearing as a plaintiff before

Labour Relations Board?
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Dispute settlement mechanism under the Civil Sereimployment regime is different
from the labour one. As there is no legal framewenlabling civil servants to form

associations of their own, collective employmendépdie under the civil service is
unthinkable. Hence, it will be individual grievascerhich may express themselves in

the form of individual complaints.

For this the Civil Service Proclamation has laidwdomechanisms for grievance
handling within the internal structure of everyitiservice office?* Accordingly, every
government of is expected to establish a “Grievatiaadling Committee” which shall
conduct grievance inquiry submitted by civil sergarand propose recommendations as
to how to resolve it to the head of the institutemncerned. “Disciplinary Committees”
are also expected to be established in view ofstigating alleged misdeeds committed
by civil servants and recommend proportional measarthe head of the government

office concerned.

Furthermore, civil servants are entitled to lodgpeals from the decisions of the
government organs to Administrative Tribun&$\n administrative tribunal is a bench
composed of three judges to be appointed by thee@eDirector of the Federal Civil
Service Agency? The administrative tribunal has a judicial powetlie sense that it is
empowered to confirm, reverse or amend the decisfotihe government office. The
decision of the Administrative Tribunal isn issues of law onlyappealable to the

Federal Supreme Court.

*1 Art.72 of Proc. No.515/2007

*2 |bid, Art.74

“3 Similar arrangement is to be undertaken by thed®eg Civil Service Offices in their respective
territory.
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Labour Dispute Settlement procesé*

. Introduction ”

As is clear from the first two recitals in its Pndale, the primary objective of the Labor
Proclamatiof?, inter alia, is maintaining industrial peace to help workerd amployers
work in the spirit of harmony and cooperation toggathe all-round development of our
country. At the same time, when and if disputeshbanend to arise, it claims to have laid
down the procedure for their expeditious settlement

Thoroughly conducted assessment needs to be caute measure the efficacy of the
disputes settlement methods already in place ihafeur Proclamation. Far from it, this
limited work is aimed at addressing the variouseAdative Dispute Resolution (ADR)
methods and their legal effects as are used inL#i®ur Proclamation, and, thereby,
show as to how labor disputes are settled at difftefevels. Attempt is also made to
identify the salient distinguishing hallmarks otkeaof the dispute settlement methods in
an attempt to popularize the legal frameworks efdtailable dispute settlement methods
in the Ethiopian laws. The author humbly submits tiis limited work is by no means
exhaustive; it is rather aimed at triggering fordepth discussions and furtherance of

scholarly writings on the subject matter.

The Constitution of the Federal Democratic Repubfi&thiopia clearly puts it that the
House of Peoples Representatives has the powerat the Labour Cod® Thus, it is
the Federal Government that has the legislativesdigtion over labour matters in

Ethiopia.

" By Tecle Hagos Bahta LL.B (AAU), LL.M (Ghent Uningity), Lecturer at Law, Formerly Director of
MULF Legal Aid Center, Faculty of Law, Mekelle Umirsity.

“4 Bibliography omitted.

" FOR EDUCATIONAL USE ONLY (This is a Preliminary Draft of the same artiad®s to be published
in the Jimma University, Faculty of Law, Journal@dntemporary Laws. Please, Do not Quote).

> Labor Proclamation no. 377/2003, Fed. Neg.Gazar Y6, no. 12, 2004 (hereinafter “The Labor
Proclamation”). Also note that, unless otherwisttidated, all provisions cited hereunder refer ®lthbor
Proclamation.

¢ The Constitution of the Federal Democratic Rejoutiil Ethiopia, 1995.
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II. Determination of labour disputes and their settement

Nevertheless, the adjudicative jurisdiction ofdabdispute¥ does not seem to squarely
favor the Federal Courts. The Labour Proclamatitassifies labour disputes into
individual and collective labour disputes and vesdtsndividual labour disputes in the
First Instance Courts of the Staféghus, without losing sight of the fact that thel&el
Courts, in principle, are empowered to adjudicater6... cases arising under~ederal
laws (i.e., Federal Question Jurisdiction), adjatiie jurisdiction, under the
Proclamation, over individual labour disputes is@fically vested in State Courts.
Simply put the power to adjudicate over individl@abour disputes are concurrently
vested both in the Federal Courts and the Statet€olhus, one cannot rule out the
possibility that once the House of Peoples’ Repriedives, as empowered under Art.78
(2) of the Constitution of The Federal DemocratiepRblic of Ethiopia, establishes
Federal First Instance Courts in one or more ofStates, the aggrieved party will have
the right to shopping the forum i.e., between teddfal First Instance Courts and the
State First Instance Courts.

In the Federated states, therefore, the Proclamastablishes in each First Instance
Courts of the States (a) labor division ¥)The Woreda Courts in many of the States
seem to be the First Instance Coutibour divisions are also established in the State
Appellate Courts to hear mostly appeals from densirendered by the First Instance
Courts or by the Ministry of Labor and Social Afiaior Bureau of Labor and Social
Affairs.”® However, the power to adjudicate individual labalisputes arising in the
Federal Enclave Cities- Addis Ababa and Dire Davigvested in the Federal Coutls.

On the other hand, conciliation is made to coméé&fore in settling collective labour

disputes. The Conciliation proceeding could talaceleither with a neutral third party-

47 Art. 136(3): “labor dispute” means any controveasising between a worker and an employer or trade
union and employers in respect of the applicatidiaw, collective agreement, work rules, employment
contract or customary rules and also any disagreearesing during collective bargaining or in contien
with collective agreement.

8 Arts.137- 138

*9 Art. 137

50
Art.139
®1 Federal Courts Establishment Proclamation No1995, Fed. Neg. Gaz., Year 2, No.13, 1996, Art. 14.
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conciliator- assigned by the Ministry or Bureauappointed by the disputing parties
themselves.

The Proclamation defines “Conciliation” as:

... The activity conduced by a private person or pessappointed by the Ministry at the
joint request of the parties for the purpose ohbimng the parties together and seeking to
arrange between them voluntary settlement of aualgispute which their own efforts
alone do not produc&

At this juncture, mention of some points shouldrbade in an attempt to dispel some
confusion that may surface from the very definititself. Firstly, the disputing parties
involved in a labour dispute, as in any other dispwvill naturally try to settle their
points of disagreement through a process of comeation, in the absence of a third
party, by mutually conceding [or ‘taking and givihgrocess of dispute settlement
method-Negotiation. Thus, Negotiation can be defiag

...a process leading to joint decision-making bydisputing parties themselves. It is an
interactive process of information exchange andrrigw, leading ultimately to a
decision accepted to both disputing parfiés.

No doubt, having in mind the convenience, confidgity, cost-effectiveness, continued
business relationship, etc... for the parties, thihe most efficacious and advantageous
means of settling disputes. Unfortunately, notl@putes are settled through negotiation.
Secondly, the question as to who appoints the gbeiyperson or persons’ mentioned in
the definition deserves some treatment here. Frenrdéading both of the English and
Ambharic versions of the provision, one can simpthgr that the English version is
misconceiving the message that the legislator tamind. The correct translation of the
text would, thus, read:

...by a private person or persons appointed by battigs jointly or the Ministry at the
request of either of the parties...

This translation seems to reflect the intentiorthef legislator more correctly than what

the afore-stated provision has to offer. This isause, firstly, Art. 143(1) clearly states

52

Art. 136 (1)
3 Amazu A. Asouzu, International Commercial Arbitoatand African States: Practices, Participatiot an
Institutional Development: Cambridge University 52001, p.18.
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that the parties can resort to conciliation or taakion of their own choice other than the
Ministry; secondly, the Proclamation, under Art.J4), imposes the obligation upon the
Ministry or Bureau to assign a conciliator onceabour dispute is reported by either of

the parties.

Thirdly, one would inquire whether the legislatby; the wording used to explain the
activities of the conciliator, is opting for conation, in the strictest sense of it, or
Mediation or both, as the best method of settlatgpur disputes. As far as this author’s
knowledge goes, codes and pieces of enactmenthiopia have been consistently using
the word ‘conciliation’. Thus, the use of the temmediation’ as a dispute settlement
method in the Ethiopian legislations is minimalpdt, non-existent. The wording
...Bringing the parties together and seeking to ag@anbetween them voluntary
settlement...

is precisely the wording used to define ‘concibiati in the Civil Code of Ethiopia’ To

be sure, both terms are used in various legal deantsnliteratures, conventions, etc...
either to mean the same thing or to convey differe@ssages. It is true that Negotiation,
Conciliation and Mediation are outside court digpgettlement methods in which an
amicable settlement of dispute is sought for throogmpromise. Thus, compromises are
made to achieve a settlement acceptable to botlegathere is no winner or loser. This
process of ‘giving and taking’ ensures that paraes involved in jointly solving the
problem for mutual gain rather than wining theirsppions. These processes are much
opted,inter alia, for the ‘win/win’ situation rather than the ‘wientakes-all’ outcome in
the court of law. Both mediation and conciliatioe aharacterized by the involvement of
a neutral third party-mediator/ conciliator- wholg®e in facilitating the negotiation
process between the disputing parties.

Some scholars argue that, despite the similaritiyyvden the two, conciliation and
mediation can be treated as independent methodismiite settlement. It is claimed that
conciliation is“... a less formal procedure than mediation or onenihich the neutral

third party is less active...will not generally makeecommendation as to the terms but

¥ The Civil Code of Ethiopia, 1960, Art.3318 (1)
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a mediator will go further and formulate his or hewn recommendation on settlement

terms”>°

Others would reject this assertion. In the wordéwiazu A. Asouzu, a famous writer on
the area:

...The making of recommendations, which is said ta BeEature of active participation
by the mediator, is not unique to mediation. Whethenot a third party intervener will
make a recommendation depends on the circumstamzkss a question of degree and
form. Skillful outsiders usually make recommendetioonly if the likelihood of
acceptance is greaf.

One would not be able to extrapolate the distimctibthe two from the definition used in
the Labour Proclamation nor can we from the provision Conciliation in the Civil
Code of Ethiopia’ Thus, in the absence of clear hallmarks delingatie distinction of
these methods in the Ethiopian legal system,ptaper to conclude that conciliation and
mediation are the same method of dispute settlethengh conciliation is preferred and
thus consistently used.

The crucial question here is: Should all collectiadeour disputes undergo a compulsory
conciliation, be it conduced by a conciliator apped by the Ministry, Bureau or the
parties themselves?

The question may seem a little bit of oddity, asdaikation is a consensus-oriented joint
problem-solving process and does not seem to b@wsorily imposed on the parties to
conciliate. However, this imposition is not peculia the legislative enactments as it is,
for instance, applied in settling disputes arisong of cooperative societies under Art.46
cum49 of the Cooperative Societies Proclamation M@/d8°® Art. 46 provides thus:

The disputes provided under Art.49 of this Proclaomashall be heard by a third party

appointed by the parties before they are refergethe arbitration.

> Amazu A. Asouzu, Supra Note 9, pp. 19-20
**1BID
" The Civil Code of Ethiopia, 1960, Arts. 3318- 3324

%8 Federal Cooperative Societies Proclamation No/ 1898, Fed.Neg. Gaz.,Year 5, No.27, 1998
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The afore-mentioned Provision makes it imperatingt the disputing parties, involved in
the designated disputes under the Proclamationtatrgettle their disputes through
Conciliation.

Why would the legislator make it compulsory, intepof the fact that it can never be
successful shorn of the disputing parties’ volitiansit together, table all the playing
cards, be willing to cooperate to ‘give and take’'tsat a mutually shared interests but
differing positions end up in mutual gains? In sond, theraison detreseems to be
encouraging the party initiating it by saving hirorh being seen by the other party as a
weaker party. A close scrutiny over art.186m 141, however, does not favor the
conclusion that all collective labour disputes memnpulsorily undergo a try under the
Conciliation proceedings. On the other hand, fromreading of Art.158 (2), it is given
that the disputing parties, before initiating akstror lockout partially or wholly, “...
shall make all efforts to solve and settle theloladisputes through ConciliatidnBy
virtue of Art.157(3)cum136(2), neither the workers have the right to strlor have the
employers the right to lockout in the “EssentiabRuService Undertakings”(hereinafter
EPSU)* Thus, in those Undertakings that are Otherwisee@aized (hereinafter
“UOC”), the right to strike and lockout are preseavand that conciliation is sine qua
non for it. In other words, the right to strike by @emUnions or the right to Lockout by
Employers, in the UOC, can be resorted to onlyifaliation proceedings failed to bring
about the desired outcome. The bottom line is, ghpowonciliation is offered, by the
legislature, to serve as the appropriate colledébeur disputes settlement method under
the Labor Proclamation both in the EPSU and UOC.

In conciliation, therefore, parties will sit toget, table all the playing cards, so to say,
negotiate in good faith (Art.130(4)), mutually cede, and jointly expand the pie, finally
leading them into a mutually agreed solution fa dispute.

The Conciliation proceedings will be regulated undes.3318-3324 of the Civil Code
of Ethiopia. Thus, during the conciliation proceeg}, in the event that the Conciliator

draws up terms of compromise and the parties esiyremdertake in writing to confirm

9 Art. 136 (2): “essential public service undertajghmeans those services rendered by undertakings t
the general public and includes[are on the basiBeofAmharic version] the following: (a) air trammsp (b)
undertakings supplying electric power; (c) undertgk supplying water and carrying out city cleanamgl
sanitation services; (d) urban bus services; (epitals, clinics, dispensaries and pharmaciedir€f)
brigade services; and, (g) telecommunication sesvic
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them, it is not only binding upon the disputing tpesr but also having the force ods
judicata without appeal unless it is tinged, among othengs$, with illicit object or
induced through void or falsified documents, ott th@ compromise was reached without
the knowledge of prior court judgment having thecé of res judicataand without
appeal. This solution that ensures both partiesfaation and a continued business
relationship is termed as ‘Compromise.” A compramssdefined as:

. a contract whereby the parties, through mutuaicessions, terminate an existing
dispute or prevent a dispute arising in the futffte.
A compromise, having been reached through negmtiair conciliation, can easily be
enforced as it is the manifestation of both parteasensus and amicable solution.
On the other hand, if the parties still cannot tiplly or totally, agree on the issues of
contention or that they cannot reach on a settlémgreement within the agreed time or
if no time frame is agreed upon, within six montte conciliator will be forced to draw
up a ‘memorandum of Non-conciliatioff In a labor dispute, the Conciliator has to carry
out his duty within 30 days. If, within the statishe, the conciliator fails to bring about
an amicable solution, the conciliator is duty-bouadeport to the Ministry or Bureau

...with detailedreason thereof’? (Emphasis added)

Albeit one wonders whether and how much detailedréport should be, the Amharic
version does not at all convey the same messagiefmore, the English version should
not, at least, be taken to convey the messagehbateport could be inclusive of all the
statements of offers and admissions made, duriaghégotiation process either around
the negotiating table or in caucuses, by the Eaiti¢heir effort at reaching at a mutually
agreeable settlement. It is proper, though, thatMmistry or the Bureau exercise some
degree of control over the conciliator, be it pardotherwise, to see to it that he/she is
properly discharging his/her duties within the giviéme frame®® At this juncture, it is
worth noting that once the conciliation proceedisiget in motion, be it compulsorily
imposed or owing to the parties’ agreement, thea,court or the Labor Relations Board
cannot have jurisdiction to litigate the case us|lé&efore the expiration of the 30 days, a

0 The Civil Code of Ethiopia, 1960, Art. 3307
°L|BID, Arts. 3320-3321

82 Art. 142 (3)

% The Civil Code of Ethiopia, 1960, Art. 3323
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memorandum of non-conciliation is drawn up by tbeailiator or the 30 days time-limit
has expired without the parties having reachedtesent®*

In connection to individual labor disputes, it mbstnoted here that, though not assisted
by the Ministry or Bureau in assigning a concilratihe parties can pick up conciliation

proceedings before or during the court proceeffing.

. PERMANENT AND AD HOC LABOR RELATIONS BOARD
Once the Conciliation proceedings fail to bringtfioa negotiated settlement, what would

be the next step for the disputing parties to pefsu

Art. 142(3) provides thus:

...Any party involved other than those indicated ur&l#b-Article (1) (a) of this Article
may submit the matter to Labor Relations Boardhéf dispute as per Sub-Article (1) (a)
of this Article concerns those undertaking desaibender Article 136(2) of this

Proclamation, one of the disputing party may sulih@tcase to ad hoc Board.

The following claims can be made out of the regdihthe above provision. Firstly, the
power to conciliate and decide over all collecti@eor disputes, except those on matters
of wages and other benefitsarising in the EPSU, is vested in the Permanetita
Relations Board (hereinafter “LRB”). The omissiohtbe word ‘Permanent’ from the
legal provision both in the Amharic and Englishsten is perplexing, though. Secondly,
the power to decide over collective labor dispwgsing particularly out of wages and
other benefits in the EPSU is vested in AtkHocLRB. This assertion, coupled with art.
144(2), seems to firmly establish the claim. Howetlge poor draftsmanship is apparent
under arts. 147 (1)(a) and (b) that may challehgeafore-mentioned claims.

Art. 147 provides thus:

*BID, Art.3321

% The Civil Procedure Code of Ethiopia, 1965, AR84-277.

8 Art.142(1): The conciliator appointed by the Mimysshall endeavor to bring about a settlementhen t
following, and other similar matters of collectilador disputes: (a) wages and other benefits; (b)
establishment of new conditions of work; (c) thedasion, amendment, duration and invalidation of
collective agreements; (d) the interpretation of provisions of this Proclamation, collective agremts
or work rules; (e) procedure of employment and mtiom of workers; (f) matters affecting the workars
general and the existence of the undertaking;léins related to measures taken by the employer
regarding promotion, transfer and training; (hjrokrelating to the reduction of workers.

128



Mehari: Notes & Materials on Employment Law

(1) The Permanent board shall have the following power:
(a) to hear labor disputes on matters specified in arizle (1) of Article
142, except for (a), to conciliate the parties atad give orders and
decisions
(b) except for sub-article 1 (a) of Article 142 to heases submitted to it by
one of the disputing parties after the parties taireach an agreement in
accordance with sub-article (3) of article 142
On the contrary, art. 147 (2) states:
The Ad hoc Board shall have the power to hear latisputes on matters specified in
sub-article 1 (a) of Article 142, to conciliate thparties and to give any orders and
decisions.
Let us raise a couple of questions here: does #nntkat the Permanent LRB does not
have power to conciliate and give decisions ovdlective labor disputes relating to
wages and other benefits arising both in EPSU a@@® Or should one say that it is the
jurisdiction of thead hocLRB, envisaged in the second paragraph of art(3%and 144
(2), being extended to be inclusive of those ctlleclabor disputes relating to wages
and other benefits arising in the UOC?
The Author responds to both queries in the negatind humbly submits that the
confusion emanates from the poor draftsmanship uAdes.147 (1) (a), (b), and (2).
Thus, the Author holds that only collective labaspdites on matters of wages and other
benefits arising in the EPSU are vested inAdeHocLRB and all other collective labor
disputes are to be settled under the jurisdicticth® Permanent LRB.
Incidentally, it is noteworthy, at this point, thegposing conciliation proceeding and
decision-making of a case in the same person (Bpdy, such as the LRB is entitled to,
can prove itself a complete fiasco: not only dadsrider the parties from making offers
and admissions during the negotiation lest it sthdhdomerang on them but also lures
them to be more focused in persuading the conmil@décision-maker instead of pursuing

a concerted problem-solving approach.
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IV.THE PLACE OF ARBITRATION UNDER THE LABOUR PROCLA MATION

The significant role of Arbitration as an extradgidl dispute settlement method both in
the domestic and international commercial traneasticannot be overemphasized. Its
wide spread use streamlined by internationally piadtde legal regime and the
unwavering acceptance by the international traderadave currently made it that one
cannot think of international trade without at g@me time thinking of Arbitration. The
fact that Ethiopia does not yet have a coherentaodiern arbitration laws, compounded
by the snail’s pace it is trekking to adopting iCITRAL Model Law on International
Commercial Arbitration (1985) and to ratify the NeWork Convention on the
Recognition and Enforcement of arbitral awards 8)9%as created a cloudy picture as to
whether Ethiopia is committed to promote arbitnatidhe concept of arbitration, as a
dispute settlement method, is even confused wighctincept of conciliation in various
legislative enactmenfé.On the other hand, the legislator's attempt atmuting and
encouraging the practice of arbitration by encorsijpas” inspiring clauses” in various
enactments and, more importantly, by making it colsgry for the settlement of certain

disputes is laudabfé.

Let us now turn on as regards how arbitration festin the settlement of labor disputes.
In an attempt to shed some light on the legal regam arbitration in Ethiopia, not only is
the place of arbitration in labor dispute settletngiscussed hereunder but also cross-

references made to pertinent existing enactments.

The Labor Proclamation, Art.143, provides thus;

" The Revised Family Law of Addis Ababa and Dire BaRroclamation No. 1/2000, Arts.119-121.
Similarly, note the use of the term “arbitratiom’stead of ‘conciliation’ in the Family Laws ofetlStates
of Oromiya, Amhara and Southern NNP, on matterdiajrce and its effects while, at the same time,
vesting exclusive jurisdiction on those matterthia courts.

% Federal Cooperative Societies Proclamation No/1B8B, supra note 14, Art.47; Also note similar
‘Compulsory Arbitration’ Provisions in The Revisédmily Law of Addis Ababa and Dire Dawa
Proclamation no. 1/2000, Art.118; Arts.129 and @8&he Family Laws of the States of Amhara and
Southern NNP respectively.
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(1) Notwithstanding the provisions of article 141 abtproclamation parties to a
dispute may agree to submit their cdeearbitrators or conciliators, other
than the Minister for settlement in accordance wiith appropriate law

(2) If the disputing parties fail to reach an agreementthe case submitted to
arbitration or conciliation under Suhrticle (1) of this Article the party
aggrieved may take the case to the Board or t@gpeopriate court.

It should be underlined that, from a reading andeegling of all the provisions in the
Labor Proclamation in its entirety, nowhere is therd ‘arbitration’ or ‘arbitrator’
alluded to but in the afore-mentioned Provisio®te would, thus, regrettably end up
fishing out only the terms ‘arbitrators’ (Para Hda'arbitration’ (Para 1l) to fully propel
‘arbitration’ with all its repercussions into th@here of labor disputes. Nonetheless,
despite yet the poor draftsmanship of the Provjdio@ recurrence of the terms indicative
of arbitration in the Provision undoubtedly insekits being a slip of a pen. At any rate,
the arbitrability of labor disputes does not seerhdve been challenged in the Ethiopian
legal system. Therefore, paragraph (1) of the abenision could be briefly put as
enabling disputing parties to agree to submit tiease to arbitrators for settlement in
accordance with the appropriate law. Or simply patties to a collective labor dispute
have the right to enter into an arbitration agresnether by inserting it in the main
contract, i.e., arbitral clause (probably in thdemive agreement) or concluding it as a
separate agreement, i.e., arbitration submissianthi& juncture, it should be born in
mind that if a party relies on a valid arbitrati@greement, courts will stay their

proceedings in deference to it.

Arbitration differs from Negotiation, Mediation @onciliation in that “...arbitration is a
form of adjudication leading to unilateral decisimaking by an authoritative third
party.” Thus, as arbitration and conciliation are differdispute settlement methods, it
should be underlined that, under the afore-mentiopevision, arbitration is by no
means substituting for nor is it used interchantyeaith conciliation. In collective labor
disputes, arbitration is rather to be resorted rity af conciliation had failed to bring

about an amicable settlement or, in case conadia not compulsory or not agreed to

% Amazu A. Asouzu, supra note 9, p.18

131



Mehari: Notes & Materials on Employment Law

by the parties, short of it. It is safe, thus, tmdude, from the reading of Art. 143 (1),
that once the parties, assisted by the concilidtane failed to reach a settlement
agreement, then, the aggrieved party may take dse @ither to the LRB or to an
arbitrator/ arbitration tribunal. Hence enablingt@s to opt out of LRB Ad Hoc or

Permanent) to settle their disputes through atimtran accordance with the appropriate

law.

The arbitration proceedings will be governed byriendatory rules of arbitration under
the Ethiopian laws, i.elex loci arbitri plus parties tailored arbitration rules or any
state’s arbitration laws to which the parties hagterred, i.e.,lex electionisor the
arbitration law of a permanent arbitration instduatif the parties submitted their case to
such an institution for settlement.

It behooves us to mention, at this point, thatteabon proceedings lead to a binding
decision. In other words, an arbitral award givegrthe arbitrator/ arbitration tribunal is
binding, if not final, and is enforceable both datieally and internationally. It should
also be born in mind that the disputing partiesraveexpected to reach at a settlement
agreement, though settlement agreements if reaohise process of arbitration may be
reduced into an arbitral award by consent. Art. (@3thus, can be constructed precisely
to mean: firstly, failing conciliation proceedingsther party can proceed with his case in
the LRB or through arbitration. Secondly, in cdse award-debtor is dissatisfied with the
decision of the arbitrator, he/ she may appealht Federal High Court or the State
Supreme Court in so far as the parties have natadaheir right to appedf.

Whether individual labor disputes can be submittearbitration begs a question, though.
The Labor Proclamation does not expressly resthietarbitrability of individual labor
disputes nor can one conclusively assert that oalyts are empowered to adjudicate
over these disputes. This author would like togestjen passantthat the fact that an
enactment confers jurisdiction on a court or othieunal to determine any matter should
not, on that ground alone, be construed as prengifie matter from being determined

by arbitration. Thus, the non-arbitrability of abgect matter should be proven by

®The Civil Procedure Code of Ethiopia, 1965, Art0@
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showing that a particular court has exclusive flidton to adjudicate the matter or that a
particular legislative enactment prohibits the sigsion of the disputes in connection
with a particular subject matter to arbitration.

V. ARBITRATION PROCEEDING AND LRB: SOME QUERIES

In settling collective labor disputes, the pertinengans entrusted to do the job are:
conciliator, arbitrator/ LRB, and the Federal Hi@lourt. Arbitration proceeding and
resorting toad hocor permanent LRB are set at the same rung ofaitiéer. One would
but wonder whether both institutions have equal grswin handling and settling
collective labor disputes. The following queriessélwe some treatment here: What
differences and similarities can we decipher frtwa two bodies in adjudicating a case?
What exactly is their distinguishing hallmark? Inbal to briefly answer the queries
posed, the following four items are discussed:

I. The LRB is not bound to apply the rules of evide and procedure. Art. 149 (5)
provides thus:

The permanent or the ad hoc Board shall not be tooy the rules of evidence and
procedure applicable to courts of law, buty inform itself in such manner as it thinks
fit. (Emphasis added

Thus, the LRB can, within the framework of theesibf evidence and procedure issued
by itself as it is empowered under art.148, prodediandling the case in a flexible and
informal manner as it thinks fit in informing itéelThe apparent unfettered discretion of
the LRB seems, to say the least, bizarre. Thoughatcommonplace in the commercial
arbitration proceedings, especially in those statest have modern commercial
arbitration rules, it seems to be controversiaEthiopia. Firstly, Art. 3345 (1) of the
Civil Code of Ethiopia states:

The Procedure to be followed by the arbitratiorbtmal shall be as prescribed by the
Code of Civil Procedure.

This, in turn, will take us into art.317 (1) of tkevil Procedure Code:

The procedure before an arbitration tribunal, inding family arbitration, shall, as near
as may bgbe the same as in a civil coufEmphasis added)
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One can simply conclude from here that the Boarg nud be expected to be manned by
persons who have the savvy to apply the proceduravidence rules. On the other hand,
in arbitration proceeding, that the arbitrator dyitaation tribunal must be equipped with
a necessary savvy to apply the procedural and megdeules seems to be inevitable.
Interestingly, the fact that arbitrators who areapted to settle disputes arising in
cooperative societies are duty-bound to condudt bearing and fulfill all of their duties
in accordance with the Civil Procedure Code would leave us in a quandary. The
assertion that procedural rules in an arbitratimteeding should be strictly followed is
well accentuated by the fact that irregularitiesusang in the proceeding could be used
as a valid ground for appeal against the arbitraire.*

The attempts made in introducing modern arbitratrafes, sidelining the afore-
mentioned requirement, by the arbitration instins in Ethiopia is to be encouraged as it
serves the purpose for which arbitration stands @tbitration rules of the Ethiopian
Arbitration and Conciliation Center (EACC) (2004£thiopian Chamber of Commerce
(ECC) (1999), and Addis Ababa Chamber of Commed&eC(C) Arbitration Institute are
by all standards modern arbitration rules.

In relation to the issue at hand, Art. 15 (1) &f BECC states:

... the tribunal may conduct the arbitration in whage manner it considers appropriate,
provided that the parties are treated with equaland that at any stage of the
proceedings each party has the right to be heard mngiven a fair opportunity to
present its case.

This clause, inserted in the arbitration rules of the afore-mentioned arbitration
institutions, renders arbitration proceedings, adstered by these institutions,
insensitive to the procedural niceties put forwasl asine qua nonfor conferring
arbitration proceedings and arbitral awards th&ustand privilege that it enjoys in the
courts of law. In this author’s opinion, it is higime that such arbitration institutions in
Ethiopia with modern international arbitration laemmerged. It should be quickly added
to it, though, that the adoption of these modeterirational arbitration laws by the
institutions to co-exist with the out-dated arbita rules enshrined both in the Civil
Code and Civil Procedure Code is like decanting mémes in old bottlesAt the same

"IBID, Art. 351(c)
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time, losing sight of the mandatory rules of thatsef arbitration,i.e., lex loci arbitri,
could also spell disastrous both for the institagi@nd the litigating partie3he case re
Addis Ababa Water and Sewerage Authority V. Saoistrutori S.P.A% is a case in
point. In this case, AAWSA and Salini CostrutorP3\ agreed in their contract that the
seat of arbitration to be the City of Addis Abahadahe applicable procedural and
substantive laws to be that of Ethiopia. Salini t@gdsri S.P.A institutes an arbitration
proceeding in the International Chamber of Commét€&) Court of Arbitration in
Paris, France. Despite AAWSA'’s contest over thésgiction of ICC, ICC Court of
Arbitration, having beeprima faciesatisfied that jurisdiction could exist, decidedttan
arbitral tribunal should be established to deteemover jurisdictional matters. The
arbitral tribunal decided that jurisdictional mastevould be decided as the parties go
along litigating their case on the merit.

Here, one cannot but wonder as to how a court @rhitrator decides to hear the case on
the merit without, from the outset, firmly estahligy its jurisdiction. To complicate
matters, AAWSA submitted an application to the $tamiat of the ICC Court claiming
that the three arbitrators (constituting of theitaabtribunal) are not impartial and that
they should be disqualified. The Court utterly cégel the claim and decided that the
parties should continue to litigate their case. Thecial point here is whether AAWSA
can appeal to court against the decision and aghtoh court it can appeal to. In this
regard, art. 7 (4) of the Rules of Arbitration b&tinternational Chamber of Commerce
(1998) is precise and clear in terms. It reads as:

The decisions of the [ICC] Court as to the appoitim confirmation, challenge or
replacement of an arbitrator shall be final and tleasons for such decisions shall not be
communicated.

On the other hand, the arbitration laws of Ethippiader art. 3342 (3) of the Civil Code
of Ethiopia, is unambiguous in establishing théofeing:

Where the application for disqualification is dissed, this decision may be appealed

against in court within ten days.

2 Addis Ababa Water and Sewerage Authority V. Saliastrutori SPA, Federal Supreme Court, Appeal
file no. 6298/93, December 15, 1994 E.C
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Thus, AAWSA appealed against the decision to thdeF® Supreme Court stating
mainly that the arbitration rules of Ethiopia isgovern their arbitration proceedings and
that the seat of arbitration is in Ethiopia, andréfore, that an appeal lies against the
decision. Thus, the Federal Supreme Court enteddine appeal. The Federal Supreme
Court decided not only to disqualify the arbitratdout also severely censured the
Arbitration Tribunal for what it called an “errone® stance” in continuing to hear the

parties on the merit without deciding on its jurtsdn over the case.

From the Federal Supreme Court’'s decision overcdm®e, it seems clear that courts
would not compromise the strict applicability oktlthiopian Arbitration laws. Thus,
Arbitration institutions in Ethiopia may find it fficult to operate until the existing laws

are updated to suit the laws and practices of nmocdemmercial arbitration.

II. Another peculiarity that is embedded in the dalProclamation with regards to the
LRB seems to be what is stated under Art. 150 (3):

in reaching its decision, the Board shall take iatocount the substantial merits of the
case, and need not follow strictly the principldssabstantive law followed by civil

courts.

In effect, the provision empowers the LRB to actamsiables compositeursr in
accordance withex aequo et bonoThe following statement can give a succinct
explanation on the concept @ompositoriamichevolior power to act asmmiables
compositeurs

...enabling the arbitrator, when applying a specifiov] to derogate from a strict
application of the law, if it considers that sudhict application would lead to an unjust
result”®

The distinction should also be noted that the poteeract ex aequo et bonalso

authorizes the arbitrator to decide according toitgcpnd good conscience without the

3 International Trade Center (ITC)-UNCTAD/WTO, Antgition and Alternative Dispute Resolution: How
to Settle International Business Disputes (20011266, Geneva: ITC, 2001, P.33.
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need to determine the applicable I&Wn both instances, the bottom line is that the
arbitrator cannot disregard the public policy rudéshe seat of arbitration. Now, we ask:
Can an arbitrator sitting to settle a collectivedadispute be granted the same right to
disregard the principles of law and decide accardinwhat is fair and good conscience?
The Civil Code defines arbitration as a contracwimch parties entrust the solution of
their existing and future disputes to a third paaspitrator, who decides in accordance
with the principles of law? This legal definition does not favor the role of arbitrator
asamiables compositeur

On the other hand, the Civil Procedure Code stdes

The tribunal shall ...decide according to law unldss the submission it has been

exempted from doing $6.

This idea of amiable composition, which was absenthe Civil Code in 1960, was
introduced to the Ethiopian legal system five ydatsr by the Civil Procedure Code of
1965. Whether this was a deliberate legislative envfill the gap in the Civil Code of
1960 leaves us in limbo. However, similar legislatmove, with the intent to fill similar
legal lacunae, is worth mentioning here. In re HN\gay Authority V. Solel Boneh Ltd.,
May 14, 1965, the Court held:

Although by Art.3194 (1) of the Civil Code, a couny not order administrative
authorities to specifically perform their obligatipa court is not thereby precluded from

ordering specific performance of an agreement tansitidisputes to arbitration.

To avoid similar court decisions, the need foreaclprohibitive clause was apparent and
Art. 315 (2) of the Civil Procedure Code was insdrthereby, rendering disputes arising
from administrative contracts non-arbitrable. Jpw&ng Art.317 (2) of the Civil

Procedure Code to Art.3325 (1) of the Civil Codris, would enable us to conclude that
an arbitrator can act as amiables compositeur®©bvious as it may seem, though, the

answer to the question at hand may not be a caneltges’. Some legal scholars argue

1BID

> The Civil Code of Ethiopia, 1960, Art. 3325
® The Civil Procedure Code of Ethiopia, 1965, Ar7.32)
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that Art.317 (2) should not be given effect asiinconsistent and contradictory with the
definition of arbitration in the Civil Code, stagjrmainly that procedural laws should
neither limit nor extend substantive rights that atefinitively dealt with in the
substantive laws, in this case, the Civil Cé8&his limited work may not dwell on
arguing in favor or against this claim. The authauld like to note in passing, though,
that this way of interpreting the Ethiopian artiiwa laws would not only nullify Art.317
(2) but also render ineffective those similar cesiembedded in the arbitration rules of
the arbitration institutions, i.e., AACC, ECC, aBACC to which many of the legal
scholars subscribed to their being modern arbitnatules. Mention can also be made
here of Art.209 of the Maritime Code of Ethiopia 1960, where, under a contract of
carriage of goods by sea, the carrier cannot iasBél of Lading that, in its arbitration
clause, entitles (an) arbitrator(s) to act as &mipbles compositeur(§ This is no doubt
indicative of the fact that the legislator woulthgle out specific legal relationships
whose dispute settlement via arbitration ousts dHatrator of the power to act as
amiables compositewr according t@x aequo et boni!

lll. Art. 147 (4) provides as:

Orders and decisions of the Board shalldmmsidered as those decided by civil courts of
law.

From a reading of this Provision it appears tha Board’'s decision or order is
considered to be at par with any court’s decisidius, there is no need for the judgment
creditor to have it homologized (entered into artgudgment) as is expected of the
award-creditor in an arbitration proceeding byuarof Art.319 (2) of the Civil Procedure
Code. Art.319 (2) thus states:

An award may be executed in the same form as amawyd judgment upon the
application of the successful party for the homatamn of the award and its execution.

In other words, in case the award-debtor is ndingilto discharge his obligations under

the award, the award-creditor may not be able i haexecuted unless the award is

" Bezzawork Shimelash, “The Formation, Content affecEof an arbitral submission under Ethiopian
law” Journal of Ethiopian Lawd/ol. XVII (1994), p. 83.

8Art.209 provides: “An arbitration clause insertedill of lading may in no event grant to the ardtiors
the power to settle a difference by way of compamsit
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entered into a court judgment, i.e., ordeeréquatur(let it be executed order) is granted
by the court.

IV. Finally, in the LRB, all hearings are publicnlass decided otherwise by the Board
Chairman to make in camera’® In contradistinction to this, arbitration proceegs are
at all times confidential, i.e., both the partiesdahe arbitrator cannot disclose to an
outsider about the existence of the dispute itaetf the matters discussed during the
proceeding. However, with the consent of the disyguparties, the arbitral award may be
made public. Thus, the parties are ensured thdtdemiality will be maintained in an
arbitration proceeding. It should be pointed outough, that the sanctity of
confidentiality in arbitration proceedings takemoimccount, the role of the Government
asamicus curiaein ensuring, in appropriate cases, that arbitsatarconsider not only
the interest of the parties immediately concerngdblso the interest of the community of
which they are a part...”, as envisaged under Art.(50 may be put in a precarious
position.

V. APPEAL PROCEEDINGS

Recourses to challenge an arbitral award can becisgd either by initiating a setting

aside procedure or lodging an appeal in the competurt. The grounds for granting
leave to appeal are enumerated under Article 353heofCPC. Similarly, the grounds for
granting leave to set aside the award are, in paraptly exhaustive manner, listed under
Article 356 of the CPC. It should also be noted thhilst the setting aside procedure is
available at any time at any cost for the awardatelthe appeal procedure can be
waived with the proviso that parties agree to wadikeir right of appeal “with full
knowledge of the circumstancé®”.Thus, as indicated earlier on, the parties to an
arbitration agreement may agree that the arbitkara will be final and binding. In that
case, no right of Appeal exists by virtue of thetipa’ agreement. By the same token, it
should be born in mind that institutional arbitoais are mostly findf*

Thus, unless and until the parties waive theirtrifrappeal by the arbitration agreement,
the award-debtor has the right to appeal, amongrdthings, by alleging that “...the

award is inconsistent, uncertain or ambiguous an its face wrong in matter of law or

9 Art.149 (4)
80 Art.350(2) of the CPC
8L Art.27(1) of the EACC Arbitration Rules; Art.20(8J the AACC Arbitration Institute Arbitration Ruse
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fact’. [Emphasis mine]. This is to show that whilst #mard-debtor can appeal against
the arbitral award both on questions of law and lgcalleging that the arbitrator or the
arbitral tribunal erred in its findings of the laamd the facts, the Board’s findings of fact
is final and conclusivé Article 154, thus, establishes that an aggrieatypmay appeal
to the Federal High Court only on questions of |I@wuld it also be argued that, since the
arbitration proceedings and the LRB are in the sauoeelon in the labor dispute
settlement process, the findings of fact by thateators are final and conclusive by
virtue of article 153 and, therefore, enabling asderogate from article 351(a) of the
CPC? | am afraid not!

VI. COSTS

Article 161(1) exempts all cases submitted, undecla 141 and 147, to conciliation and
LRB from the payment of any fees. Similarly, angeaubmitted to the Court is exempt
from court fees. It is logical to ask then that:onbears the cost of the conciliation
proceedings and the conciliators’ fees and/or tR®B Lstaff members? Article 145(4)
points out that the Board members serve on par ti@&s without remuneration.
However, the Ministry or Bureau may fix some sdristandard fees for attendances at
meetings of the Board. It is left at limbo as to what happens with thecibators who
have expended both their time and energy for thdencause. It is reasonable to believe
that the so-called ‘standard fees for attendanteseatings’ will similarly be served on
the conciliators. It could, however, be argued tmaticiliators would not be remunerated,
unless otherwise expressly agreed, but are entiléte reasonable expenses incurred for
and during the proper discharging of their duteper Article 3323 of the Civil Code. If
such an argument holds true, a conciliator shoalke theed of negotiating the issue of
remuneration when and if he/she accepts the Mmaster Bureau assignment of his/her
being a conciliato?? It should, however, be noted here that whenewerctnciliator is

appointed by the parties themselves, an instituborby a third party, it is highly

% Art.153

8 Art.145(4)

8 Art.3318(3) of the Civil Code states:

“The person appointed conciliator shall be freadoept or to refuse his appointment.”
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probable, in a labor dispute, that the conciliatol demand for a fair share of the
remuneratiori’

If the case is submitted for arbitration, the ae8k perhaps be doubled. In an arbitration
proceeding, the costs may relate (though not exiva)sto the arbitrators’ fees and
expenses, the fees and expenses of any arbittauiizsn concerned, and the legal and
other costs of the parties. Add to this #evaloruni® stamp duty for the arbitral award
and the costs for the process of homologizatiorthef arbitral award into a court
judgment. In deed, the cost in arbitration, paféidy in institutional arbitration, would
be much higher or perhaps is incomparable withfrébe service accorded in the LRB. It
is not certain whether the parties or the MinistryBureau are duty-bound to pay the
standard fees for the conciliators’ or Board mersbattendances in meetings. Despite
the glaringly inviting Article 161, it may be comcled that the disputing parties should
shoulder the costs; at least this seems to bedbgiet, the costs for the parties in an
arbitration proceeding would still be tasking theeavily.

5.3 CONCLUSION

It has been tried to show that ADR methods feaituigettling labor disputes: individual

labor disputes, though vested in the First Instadeoerts of the States, can be submitted
to conciliation and/or arbitration. In the settletheof collective labor disputes,
Conciliation is used both in the Essential Publev&e Undertakings (EPSU) and in
those Undertakings that are otherwise categorizZ€a(). Whilst it seems to have been
left for the discretion of the parties whetherésart to conciliation or not in the EPSU, it
is compulsorily imposed on the UOC. In the evet #onciliation does not bear fruits,
parties may resort to LRBad hocor permanent)Ad Hoc LRB seems to have been
devised for settlement of disputes arising from @gagnd other benefits in the EPSU.
The judgment-debtor has the right to appeal againestlecision of LRB to the Federal
High Court or State Supreme Court.

Disputing parties may opt out of LRB, though. Thregly agree to submit their disputes
for settlement to arbitration. The award-debtor rsayilarly appeal against the arbitral

award, provided that, under their submission, thdigs have not waived their right of

8 Art.3318(2) of the Civil CodeumArt.143.
8 Art.2(1) cumSchedule of Stamp Duty Rates of the ProclamatidProvide for the Payment of Stamp
Duty No. 110/1998.
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appeal. The award-debtor may also resort, undeainecircumstances, to the setting
aside procedur¥.Here, it is good to note that arbitral awards amalfi.e., no appeal to
court lies against the award, under the arbitratides of arbitration centers, if the parties
submitted their disputes to the institutions soefstablished and operating in Ethiopia.
Finally, in Ethiopia, the use of ADR methods in ttemmercial dispute settlement is yet
at its infantile stage. The low profile that ADR timeds suffer from, amongst the
business community, needs to be quickly addressdidas the emerging conciliation and
arbitration centers in Ethiopia play their roledfiectively settling disputes arising both
from domestic and international trade and investmen

In this author’s opinion, it is imperative for tledficacy of conciliation proceedings that
statements, offers, admissions, suggestions madagdthe conciliation proceedings
should not be adduced as evidence in court agdiagptarty making them. Today, short
of legal provisions to this effect, parties maydfiit difficult to be transparent in the
conciliation proceedings.

The arbitration laws in force are far from beingdem, too. The fact that Ethiopia has
recently ratified the Hague Convention on the RacBettlement of International
Disputes (1899f and its commitment under the COMESA Tr&atyo accede to
multilateral agreements on investment dispute ut®ol, this author hopes, may serve as
a catalyst in the process of ratifying the NYC ahé International Convention on
Settlement of Investment Disputes Between Statdd\@tionals of Other States (ICSID),
otherwise known as “The Washington Convention &5I'9°

Exercise

Ato Tecle seems to hold the opinion that, as thevlaow stands, individual labour
disputes are within the jurisdiction of both the Eeral First Instance Court and

Woreda Courts of the Regional States. As a restlthos, he further argues that, this

87 The Civil Procedure Code of Ethiopia, 1965, AB&357

8 Convention for the Pacific Settlement of Inteioiaal Disputes (1899) Ratification Proclamation no.
348/2003, Fed.Neg. Gaz. Year 9, No. 68, 2003.

8 The COMESA Treaty, Art.162

% Note that Ethiopia signed the ICSID ConventiorSaptember 21, 1967 but has not yet ratified itt@n
impact and relevance of the NYC and ICSID Conventio the Ethiopian legal system, see Tecle Hagos
Bahta, Recognition and Enforcement of Forgdgnmmercial Arbitral Awards in Ethiopi&enior Thesis,
AAU, Faculty of Law, 2002 (Unpublished)
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may lead to “forum shopping” by the disputing pages in Regions where Federal
courts have been established. Meaning they maythatr pleasure, either submit their

file to the federal or the woreda courts. Do yourag with him? Why? Why not?

Industrial Action

Another way of settling dispute which is applicabiehe labour employment regime is
the so-called “industrial action”. This action meake either of the two forms namely;
strike or lock outWhen the action is taken by the employees, it bélla strike while the
measure will be lock-out where it is exercised iy ¢émployer. In both cases the measure
is a sort of self help action where the aggrievadyptakes its own action in view to
compelling the other party to accept its terms. K\&tioppage or slow down is the typical
way of undertaking strike in an industrial sect@onversely denying access to

employees to work place or work facilities is adstypical case of lock-out.

It is well known that one of the primary obligatonf an employee is to render personal
service to the benefit of the employer (Art.13 LPjovision of work to the worker is also
one of the primary obligations of the employer (A2tLP). Literally, strike or lock-out is
failure to comply with the main obligation of thespective parties. Thus recognizing

strike or lock-out as a lawful measure is an exoepb the general rule.

Due to this, the Labour Proclamation has laid deignrous procedures that should be
satisfied prior to calling a strik®. Not only that the requirement to be satisfied is
rigorous but also that there are few enterpriseglwhare denied of their right to strike

t.% However, those enterprises which are denied gie to take industrial action

lock-ou
are being provided with a special procedure to gmtotheir interests through the

establishment of the so-called “ad hoc Labour RetatBoard”.

1 See, Arts.157-160 of LP.
2 1bid, Arts.136(2) &157(3)
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ILO principles concerning the right to strike®®

Bernard GERNIGON, Alberto ODERO and Horacio GUIDO*

It may be surprising to find that the right to ketriis not set out explicitly in ILO

Conventions and Recommendations. It has been desdusn several occasions in the
International Labour Conference during the courkereparatory work on instruments
dealing with related topics, but for various reasdhis has never given rise to
international standards(Conventions or Recommeuoisitidirectly governing the right to

strike. However, the absence of explicit ILO staddashould not lead to the conclusion
that the Organizations disregards the right tokestror abstains from providing a

protective framework within which it may be exests

Two resolutions of the International Labour Confer itself —which provide guidelines
for ILO policy —in one way or another emphasizedogmnition of the right to strike in
members States. The “Resolution concerning the itdwol of Anti- Trade Union
Legislation in the States members of the Intermafic.abour Organization” adopted in
1957, called for the adoption of “laws... ensuring #ffective and unrestricted exercise
of trade union rights, including the right to s&ikby the workers”(ILO,1957,p.
783).Similarly, the “Resolution concerning Tradeit®n Rights and Their Relation to
Civil Liberties”, adopted in 1970, invited the Gomang Body to instruct the Director-
General to take action in a number of ways “withiea to considering further action to
ensure full and universal respect for trade unights in their broadest sense”, with
particular attention to be paid, inter alia ,to thght to strike” (ILO, 1970 ,pp.735-736).
The right to strike has also been affirmed in vasioesolutions of the ILO’s regional
conferences and industrial committees, as well ya®ther international bodies (sees
Hodges-Aeberhard and odero, 1987, pp.543 and 545).

Furthermore, though it does not explicitly menttba right to strike, the Freedom of

% International Labour Review,Vol.137(1998), No.4¢Enotes omitted)
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Association and protection of the Right to Organi@@nvention, 1948(No.87),
establishes the right of workers’ and employersgamizations to “organize their
administration and activities and to formulate tiprogrammes” (Article 3), and the aims
of such organizations as “furthering and defendihg interests of workers or of
employers” (Article 10), (ILO, 19964, pp. 528 ariZbh On the basis of these provisions,
the two bodies set up to supervise the applicatioh.O standards, the Committee on
Freedom of Association (since 1952) and the Coremitff Experts on the Application of
conventions and Recommendations(since 1959),hapiéntly stated that the right to
strike is a fundamental right of workers and ofitleeganizations, and have defined the
limits within which it may be exercised laying dowrnbody of principles in connection
with the right to strike —giving rise to substahtiegase law” in the broadest sense of the

term —which renders more explicit the extent ofggh&visions mentioned above.

Of the remaining supervisory bodies of the ILO, tbenmittees established under Article
24 of its Constitution do not deal, in principleithwvmatters relating to strike, since the
Governing Body generally refers the correspondioghglaints to the Committee on
Freedom of Association. The few Commissions of inqthat have been set up in
response to complaints under article 26 of the Lahstitution for non- observance of
conventions relating to trade union rights refethieir conclusions to the principles of the
Committee on Freedom of Association and of the Cdtaenof Experts, and the same is

true fact —finding and Conciliation Commission oegdom of Association.

Finally, the ILO conferences committee on the Apgtion of Standards has noted that a
broad consensus exists among its members regatdngrincipal of the right to strike,
although the views of the Workers’ Group, the Engpls’ Group and the Government
delegates do not coincide (see ILO, 1994b, pp.2523141, and ILO, 1998a, pp.18/23-
18/25). The Workers’ Group fully supports the amato of the Committee of Experts
regarding the right to strike, considering it toibalienable from the right to freedom of
association protected by Convention No.87 and leyptinciples embodied in the ILO
Constitution. The Employers’ Group considers th&t tight to carry out direct action —

for workers the right to strike and for employehs tight to lock out —could perhaps be
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acknowledged as an integral part of internatiooeahmon law and, as such, it should not
be totally banned or authorized only under excedgivrestrictive conditions.
Nevertheless, the Employers’ Group has emphaslrmddonventions No.87 and No0.98
do not contain specific provisions regarding thghtito strike and, therefore, it does not
accept that the Committee of Experts should defhace the text of these Conventions a
global, precise and detailed, absolute and unlahiights. Several Government delegates
on the Conference Committee on the Application taih8ards, during the discussion of
the General Survey of the Committee of Experts oee#fom of Association and
Collective Bargaining, in 1994, stated their gehagreement with the position of the
Committee of Experts regarding strikes, while athexpressed some doubts as regards
particular considerations in the General Surveyidentified specific problems arising
notably in connection with the public service; timajority of Government members
made no comment. It should be borne in mind thalike the other supervisory bodies,
the Conference Committee on the Application of 8&ds has a particularly large

number of members (214 in 1998, excluding deputgnbess).

The purpose of this article is to elucidate thengiples regarding the right to strike laid
down by the Governing Body’'s Committee on Freedofn Agsociation and by
Committee of Experts on the Application of Conven and Recommendations, which
have evolved substantially over the last decade. iftteresting to note that these bodies
take each other’s reports into account: the Coremittf Experts frequently refers in its
observation to the reports of the Committee on doee of Association in matters
relating to respect for freedom of association ifiecent countries, while the latter
consults the Committee of Experts on the legal @spef the cases it examines, or
employs principles laid down by the Committee opEmts.

Taken up in turn are general issues, objectivestrddes, workers included or excluded,
conditions for exercising the right to strike, ls&$ and collective bargaining, anti-union
discrimination, abuses, legislative restrictiongyymsary of principles, and final
observation.

General issuesThe basic principles of the right to strike
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From its very earliest days, during its second tingg in 1952, the Committee on

Freedom of Association declared strike action toabeght and laid down the basic
principal underlying this right, from which all as to some extent derive, and which
recognizes the right to strike to be one of thagpal means by which workers and their
associations may legitimately promote and deferar taconomic and social interests
(ILO, 1996d, paras. 473-475). Over the years,ne lvith this principle, the Committee

on Freedom of Association has recognized thatestdtion is a right and not simply a

social act, and has also:

1. made it clear it is a right which workers and theiganizations (trade unions,
federations and confederations) are entitled toyen;

2. reduced the number of categories of workers why beadeprived of this right,
as well as the legal restrictions on its exeraiggch should not be excessive;

3. linked the exercise of the right to strike to tbbjective of promoting and
defending the economic and social interests of ersrkwhich criterion excludes
strikes of apurely political nature from the scope of internationabtpction
provided by the ILO, although the Committee makes direct statement or
indication regarding sympathy strikes other thaat tthey cannot be banned
outright; this matter will be examined subsequégntly

4. stated that the legitimate exercise of the strikeutd not entail prejudicial
penalties of any sort, which would imply acts ofiaanion discrimination.

These views expressed by the Committee on Freed@dxasociation coincide in

substance with those of the Committee of Experts.

Definition of the right to strike and various typesof strike action

The principles of the ILO’s supervisory bodies @ntno definition of strike action
which would permit definitive conclusions to be wraregarding the legitimacy of
different ways in which the right to strike may beercised. However, some types of
strike action (including occupation of the work gda go —slow or work-to rule strikes),
which are not merely typical work stoppages, hagenbaccepted by the Committee on
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Freedom of Association provided that they are cotetliin a peaceful manner (ibid..,
Para. 496). The Committee of Experts has stated tha

When the right to strike is guaranteed by natidegislation, a question that frequently

arises is whether the action undertaken by the @rerkonstitutes a strike under the law.
Any work stoppage, however brief and limited, manerally be considered as a strike.
This is more difficult to determine when there is work stoppage as such but a
slowdown in work (go-slow strike) or when work rsilare applied to the letter (work-to-

rule); these forms of strike action are often pstparalyzing as a total stoppage. Noting
that national law and practice vary widely in threspect, the Committee is of the opinion
that restrictions as to the forms of strike acttan only be justified if the action ceases to

be peaceful.

The Committee considers ...that restrictions on stpickets and workplace occupations
should be limited to cases where the action cetasks peaceful (ILO, 1994a, paras.173
and 174).

Obijectives of strikes

This section examines the nature of claims pursihedugh strike action which are
covered by the body of principles set down by tloen@ittee on Freedom of Association
and the Committee of Experts. In discussing thitenareference should be made at the
outset to Article 10 of Convention No. 87 whichr the purpose s of the Convention,
defines worker organizations as any organizaticor furthering and defending the
interests of workers”. This definition is cleardy fundamental importance not only in
that it sets down guidelines for differentiatinglorganizations is for those other types,
but also because it specifies the purpose of suganaations for “furthering and
defending the interests of workers” thereby dentargahe bounders within which the
rights and guarantees recognized by the converaienapplicable, and consequently
protected in so far as they achieve or seek teesetthe stated objectives.

The nature of the demands pursued through strikeramay be categorized as being

occupational (seeking to guarantee or improve wstk&orking or living conditions),
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trade union (seeking to guarantee or develop tjigsiof trade union organization and
their leaders), or political. The two former catage do not give rise to any particular
problems as from the outset the Committee on FreetibAssociation has made clear
decisions stating that they are legitimate. Howewhin the three categories of demand
specified, a distinction should be made as to wérath not they directly and immediately
affect the workers who call the strike. It shoutdbace be noted that the Committee on
Freedom of Association and the Committee of Expleatge rejected the notion that the
right to strike should be confined to industriabmlites that are likely to be resolved
through the signing of a collective agreement.

Political strikes

On the basis of the definition of “workers’ orgaatibn” contained in Article 10 of
Convention No. 87, the Committee on Freedom of Aisdion considers that “strikes of
a purely political nature... do not fall within theape of the principles of freedom of
association” (ILO,1996d, Para. 481).

However, although the Committee has expressly dstidiat “it is only in so far as trade

union organizations do not allow their occupatioth@nands to assume a purely political
aspect that they can legitimately claim that theheuld be no interference in their
activities”, it has also specified that it is diffilt to draw a clear distinction between what
is political and what is, properly speaking, tradeon in character, and that these two
notions overlap (ibid., Para. 457).

Hence, in a subsequent decision, the Committeeluwded that the occupational and
economic interests which workers defend througtettercise of the right to strike do not
only concern better working conditions or colleetislaims of an occupational nature, but
also the seeking of solutions to economic and s@abcy questions (ibid.., Para. 479).
Along the same lines, the Committee has statedthigatvorkers and their organizations
should be able to express their dissatisfactiormndgg economic and social matters
affecting workers’ interests in circumstances thgtiend beyond the industrial disputes

that are likely to be resolved through the signifiga collective agreement (ibid.., Para.

149



Mehari: Notes & Materials on Employment Law

484). Nevertheless, workers action should consateiy in the expression of a protest
and not be intended as a breach of peace (ILO,,1R&@. 450). In this connection, the
Committee on Freedom of Association has stated“thdeclaration of the illegality of a
national strike protesting against the social ambur consequences of the government’s
economic policy and the banning of the strike ctuist a serious violation of freedom of
association” (ILO, 1996d, Para. 493). That saidhiiuld be added that the principles laid
down cover both strikes at the local level, andegahstrikes, which by their nature have
markedly political connotation. As regard the geqgipical scope of the strike:

The Committee [on freedom of association] has dtate many occasions thstrikes at
the national levebre legitimate in so far as they have economicsaxthl objectives and
not purely political ones; the prohibition of s&icould only be acceptable in the case of
public servants exercising authority in the namehef State or of workers in essential
services in the strict sense of the term, i.e.iseswhose interruption could endanger the
life, personal safety or health of the whole ortpHrthe population (ILO, 1996d,para.
492).

As regards the general strike, in its examinatibmree particular case, the Committee
considered that “[a] 24- hour general strike segldn increasing in the minimum wage,
respect of collective agreements in force and aghan economic policy (to decrease
prices and unemployment) is legitimate and witlia hormal field of activity of trade
union organizations” (ibid.., para.494). Similariy, connection with another case, the
Committee concluded that “[a] general protest stdikmanding that an end be put to the
hundreds of murders of trade union leaders andnisi®during the past few years is a
legitimate trade union activity and its prohibitidrerefore constitutes a serious violation
of freedom of association” (ibid.., Para. 495)

The Committee on Freedom of Association’s attitudeases where the demands pursed

through strike action include some of an occupaitian trade union nature and others of
a political nature has been to recognize the Iegité of the strike when the occupational
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or trade union demands expressed did not seem ymarg@retext disguising purely

political objectives unconnected with the promoteod defense of workers’ interests.

The Committee of Experts also has stated thatestilkat are purely political in character
do not fall within the scope of freedom of assaommtHowever, the difficulty arises from

the fact that it is often impossible to distinguishpractice between the political and
occupational aspects of a strike, since a poligypsetl by a government frequently has
immediate repercussions for workers or employdrs is the case, for example, of a

general wage and price freeze.

In the view of the Committee, organizations respaasfor defending workers’ socio-
economic and occupational interests should, incypig, be able to use strike action to
support their position in the search for solutigpesed by major social and economic
policy trends which have a direct impact on the@gmmbers and on workers in general, in
particular as regards employment, social protecdod the standard of living (ILO,
19944, Para. 165).

Sympathy Strikes

Where sympathy strikes are concerned, the crukeofssue is to decide whether workers
may declare a strike for occupational, trade ursorsocial and economical motives

which do not affect them in a direct and immedraanner.

In its General Survey of 1983, the Committee of &P defined sympathy strikes
("where workers come out in support of anotherkst)i and determined that a general
prohibition of sympathy strikes could lead to abase that workers should be able to
take such action provided that the initial strikeyt are supporting is itself lawful(ILO,

1983b, Para. 217). This principle was then takenirud987 by the Committee on

Freedom of Association when it examined a decrelehwtlid not ban sympathy strikes
but merely regulated them by limiting the possila$ of recourse to this type of action.
In the Committee’s opinion, although several primris contained in the decree might be

justified by the need to respect various proced(mesfication of the strike to the labour
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authorities) or to guarantee security within thelemaking (the prevision of agitators and
strike-breakers from entering the workplace) othbmsvever, such as geographical or
sectoral restrictions placed on sympathy strikebielwtherefore exclude general strikes
of this nature —or restrictions on their durationd afrequently, constitute a serious
obstacle to the calling of such strikes (ILO, 19@iras. 417 and 418).

Similarly, the Committee of Experts has subseqyestdted that:

Sympathy strikes, which are recognized as lawfulsame countries, are becoming
increasingly frequent because of the move towdndsconcentration of enterprises, the
globalization of the economy and the delocalizatbnvork centers. While pointing out

that a number of distinction need to be drawn Heueh as an exact definition of the
concept of a sympathy strikes; a relationship fysty recourse to this type of strike

etc.), the Committee considers that a general pitoddra on sympathy strikes could lead
to abuse and that workers should be able to ta&le aation, provided the initial strike

they are supporting is itself lawful (ILO, 1994arR. 168).

Workers who enjoy the right to strike

And those who are excluded

It should be noted, first and foremost, that Agi8l of Convention No. 87 states that “the
extent to which the guarantees provided for in ttuavention shall apply to the armed
forces and the police shall be determined by natitaws or regulations” (ILO,1996a,

p.528). As a result, the Committee on Freedom &folmtion has refused to find an
objection to legislations which deny the right take to such groups of workers. Since
the committee on freedom of association first ldavn its earliest principals on the
subject of strikes, and given that strike actionore of the fundamental means for
rendering effective the right of workers’ organieat “to organize their ... activities”

(Article 3 of Convention No. 87), the Committee lth®sen to recognize a general right
to strike, with the sole possible exceptions behase which may be imposed for public
servants and workers in essential services in tiie sense of the term. Obviously, the

Committee on Freedom of Association also accegtbhibition of strikes in the event
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of an acute national emergency (ILO, 1996d, P&2d),5as will be seen in a later section

on this question. The Committee of Experts hasiin &dopted this approach.

Public service

Both supervisory bodies were cognizant, where pubdéirvants are concerned, of the
consensus reached during the preparatory discesdeading to the adoption of
Convention No.87, to the effect that “the recogmitof the right of association of public
servants in no way prejudice the question of tgatrof such officials to strike” (ILO,
1947, p. 109). The Committee on Freedom of Assiotiaind the Committee of Experts
both agree that when public servants are not gilaheeright to strike, they should enjoy
sufficient guarantees to protect their interestgluding appropriate, impartial and
prompt conciliation and arbitration proceduresnswge that all parties may participate at
all stages and in which arbitration decisions diredbng on both parties and are fully and
promptly applied. It should also be stressed tivatle the provisions of Convention No.
151 and of Recommendation No. 159 on labour relatio the public service adopted in
1978 cover the settlement of disputes, among adkiregs, no explicit mention is made of

the right to strike for public servants.

That being said, it should be emphasized that ergtlestion of the right to strike in the
public service, the ILO’s supervisory bodies’ aprio is based on the fact that the
concept of public servant varies considerably frone country to another. It may be
deduced from the statements of the Committee ofeEgpand of the Committee on
Freedom of Association that the concept of the ipubérvants, where their possible
exclusion from the right to strike is concernedates to public servants who exercise
authority in the name of the state (ILO, 1996d,aP#&34). The implications of this
approach are important in that the guidelines fetednining those public servants who
may be excluded no longer emanates from the apiplicéo them of the national law
governing the public service, but from the natufette functions that such public
servants carry out. Thus, while the right to strdeofficials in the employ of ministers

and other comparable government bodies, as wethais of their assistants and of
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officials working in the administration of justieend staff in the judiciary, may be subject
to major restrictions or even prohibition (ibidarps.537 and 538), the same does not
apply, for instance, to persons employed by thte staterprise. To date, in response to
complaints submitted to it, the Committee on Freeduf Association has stated that
certain categories of public servants do not egerauthority in the name at the state,
such as public servants in state-owned commerciahdustrial enterprise (ibid., Para.
532), in oil, banking and metropolitan transporterakings or those employed in the
education sector and, more generally, those whokvilorthe state companies and
enterprises (ILO, 1984a, 283eport, Para. 668; ILO, 1983b, 22feport, Para. 343; and
ILO, 1996d, note to Para. 492).

Finally, it should be noted that, among the catiegoof public servants who do not
exercise authority in the name of the state, tlvdse carry out an essential service in the
strict sense of the term may be excluded from lavatourse to strike action. This

concept will be examined in the following paragraph

The Committee of Experts shares the principles hef Committee on Freedom of
Association regarding situations in which the righstrike is severely restricted or even
prohibited. In this connection, the Committee opErts has observed that “a too broad
definition of the concept of public servant is likéo result in a very wide restriction or
even a prohibition of the right to strike for theserkers” (ILO, 1994a, Para. 158). The
Committee has pointed out that one of the maindatiies is due to the fact that the
concept itself varies considerably from one legatam to another. For example, the
terms civil servant, fonctionnaireand funcionario are so far from having the same
coverage; furthermore, an identical term used énsthime language does not always mean
the same thing in different countries; lastly, sogystems classify public servants in
different categories, with different status, obligas and rights, while such distinctions

do not exist in other systems or do not have theeseonsequences.

The Committee has considered that although it daoverlook the special characteristics

and legal and social traditions of each countrymitst endeavour to establish fairly
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uniform criteria in order to examine the compatibibf legislation with the provisions of
Convention No. 87. for this reason it has judgédtite to try to draw up exhaustive and
universally applicable list of categories of thébjpei servant who should enjoy the right
to strike or be denied such a right given that teegrcise authority in the name of the
state the Committee is aware of the fact that exdmepthe group falling clearly into one
category or another, the matter will frequently @ of degree. For this reason, in
borderline cases, it has suggested one solutiohtrbig “not to impose a total prohibition
of strikes, but rather to provide for the maintamby a defined and limited category of
staff of a negotiated minimum service when a tatad prolonged stoppage might result
in serious consequences for the public” (ILO, 19%a. 158).

Essential services in the strict sense of the term

Overtime, the supervisory bodies of the ILO haveulght greater precision to the
concept of essential services in the strict sehtigeaterm (for which strike action may be
prohibition). In 1983, the Committee of Expertsidefl such services as those “the
interruption of which would endanger the life, peral safety or health of the whole or
part of the population” (ILO, 1983b, Para. 214).isTkefinition was adopted by the
Committee on Freedom of Association shortly aftedsa

Clearly, what is meant by essential services endfnict sense of the term “depends to a
large extent on the particular circumstances plieggin a country”; likewise, there can
be no doubt that “a non-essential service may becessential if a strike lasts beyond a
certain time or extends beyond a certain scope, ¢éidangering the life, personal safety
or health of whole or part of the population” (IL0O996d, Para. 541). The committee on
freedom of association has nonetheless given iisiapin a general manner on the

essential or non-essential nature of a seriesexfip services.

Thus, the Committee has considered to be esseetidtes in the strict sense, where the
right to strike may be subject to major restrici@r even prohibitions, to be: the hospital
sector; electrical services; water supply servitas;telephone service; air traffic control

(ibid., Para. 544).
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In contrast, the Committee has considered thajemeral, the following do not constitute

essential services in the strict sense of the tamd, therefore the prohibition to strike

does not pertain (ibid, Para. 545).

* Radio and television;

*the petroleum sector;

*ports (loading and unloading);
*banking;

*computer services for the collection of
Excise duties and taxies;
*department stores;

*pleasure parks;

*the metal sector;

*the mining sector;

*transport generally;
*refrigeration enterprise;

*hotel services;

*construction

*automobile manufacturing

*aircraft repairs;

*agricultural activities;
éthupply and distribution
of foodstuffs;

*the mint;

*the government printing
services

*the state alcohol, salt and
tobacco monopolies

*the education sector
*metropolitan transport;

*postal services;

These few examples do not represent and exhauksivef essential services. The

Committee has not mentioned more services becasisgpinion is dependent on the

nature of the specific situations and on the cdniéxch it has to examine and because

complaints are rarely submitted regarding the gitibn of strikes in essential services.

Obviously, the Committee on Freedom of Associadist of non-essential services is

not exhaustive. Attention should in all events bbawda to the fact that, in examining a

compliant which did not involve an essential sezyithe Committee maintained that the

possible long-term serious consequences for thienateconomy of a strike did not
justify its prohibition (ILO, 1984b, 23%report, Para. 190)
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Furthermore, pursuant to its examination of paldicunational legislations, the
Committee on Freedom of Association has recommertiaigd amendments should be
introduced in order to prohibit only strikes in teesential services in the strict sense of
the term, particularly when the authorities havél ltescretionary powers to extend the
list of essential services (ILO, 1984a, $3@port, pares. 668 and 669).

The Committee of Experts, for its part, has stétedfollowing:

Numerous countries have provisions prohibitingimiting strikes in essential services, a
concept which varies from one national legislattonanother. They may range from
merely a relatively short limitative enumerationatéong list which is included in the law
itself. Sometimes the law includes definitions,nfrdhe most restrictive to the most
general kind, covering all activities which the gavment may consider appropriate to
include all strikes which it deems detrimental wblc order, the general interest or
economic development. In extreme cases, the I¢igislarovides that a mere statement
to this effect by the authorities suffices to jiysthe essential nature of the service. The
principle whereby the right to strike may be linditer even prohibit in essential services
would lose all meaning if national legislation defdl these services intoo broad a
manner. As an exception to the general principlahef right to strike, the essential
services in which this principle may be entirely martly waived should be defined
restrictively: the Committee therefore considera ssential services are only those the
interruption of which would endanger the life, peral safety or health of the whole or
part of the population. Furthermore, it is of th@noon that it would not be desirable —or
even possible —to attempt to draw up a completefiaed list of services which can be

considered as essential.

While recalling the fundamental importance whiclatiaches to the universal nature of
standards, the Committee considers that accountt rbas taken of the special
circumstances existing in the various member staiese the interruption of certain
services which in some countries might at worstseaeiconomic hardship could prove
disastrous in other countries and rapidly leadotod@tions which might endanger the life,

personal safety and health of the populations.rikesin the port or maritime transport
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services, for example, might more rapidly caus@asrdisruptions for an island which is
heavily dependent on such services to provide bagdplies to its population than it
would for the country on a continent. Furthermaeajon-essential service in the strict
sense of the term may become essential if theestifilecting it exceeds a certain duration
or extent so that the life, personal safety ortheal the population are endangering (for
example, in household refuse collection servicksprder to avoid damages which are
irreversible or out of all proportion to the occtipaal interests of the parties to the
dispute, as well as damages to third parties, nathelusers or consumers who suffer the
economic effects of collective disputes, the autiesr could establish a system of
minimum service in other services which are of puhlitility (“services d'utility
publique”) rather than impose an outright ban aikes$, which should be limited to
essential services in the strict sense of the {(dr@®, 1994a, pares. 159 and 160)

Terminological clarification regarding the conceptof essential service and minimum

service

Before proceeding further, it would be useful tarifly particular terminological points,
since a full understanding of the supervisory bgdminciples regarding the so-called
essential services may otherwise not be assuredoine countries, the concept of
essential services is used in legislation to refeiservices in which strikes are not
prohibited but where a minimum operational serviegy be required: in other countries,
the idea of essential services is used to justifipsgntial restrictions, and even
prohibition of strike action. When formulating theprinciples, the ILO supervisory
bodies define the expression “essential serviaeshe latter sense. They also employ an
intermediate concept, between essential servicbsr@vstrikes may be prohibited) and
non-essential services (where they may not be pited), which is services of
“fundamental importance”(Committee of Expert terology) or of “public utility”
(Committee of Expert terminology),where the ILO sopsory body consider that strikes
may not be banned but a system of minimum servieg Ime imposed for the operation of
the undertaking or institution in question. In thegard, the Committee of Experts has
stated that because of diversity of terms usedaitional legislation and texts on the
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subject, some confusion has sometimes arisen bettheeconcepts of minimum service

and essential services; they must therefore baekkfrery clearly.

When the Committee of Experts uses the expresg&sséntial services” it refers only to
essential services in the strict sense of the t@mn those the interruption of which
endanger the life, personal safety or health ofwhele or part of the population), in
which restrictions or even a prohibition may betified, accompanied, however, by
compensatory guarantees. Nevertheless, a “minimarmce” “would be appropriate in
situations in which a substantial restriction dat@f strike action would not appear to be
justified and where, without calling into questithre right to strike of the large majority
of workers, one might consider ensuring that udeasic needs are met and that facilities
operate safely or without interruption”(ibid, pdé2). Specially, the Committee
considers this type of minimum service might balelsshed in services of public utility
(ibid, para.179) In deed, “nothing prevents autiesj if they consider that such a
solution is more appropriate to national conditioftem establishing only minimum
service sectors considered as “essential” by theersisory bodies according to the
criteria set forth above, which justify wider restions to or even a prohibition of
strikes” (ibid, para.162). Situations in which tlsepervisory authorities consider a
minimum service may be imposed are described below.

Compensatory quarantees for workers deprived of theright to strike When a

country’s legislation deprives public servants wéx@rcise authority in the name of the
State or workers in essential services of the riglgtrike, the Committee on Freedom of
association has stated that the workers who thsis dm essential means of defending
their interests should be afforded appropriate ajuie@es to compensate for this
restriction(ILO,1996d,para.546) In this connectidhe Committee has stated that a
prohibition to strike in such circumstances shobld “accompanied by adequate,

impartial and speedy conciliation and arbitratiorogeedings in which the parties

concerned can take part at every stage and in whechwards, once made, are fully and
promptly implemented”(ibid, para,547). The Comnatien Freedom of Association has
stated that it is essential that” all the membéith® bodies entrusted with such functions

should not only be strictly impartial but, if therdidence of both sides, on which the
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successful outcome even of compulsory arbitrateadly depends, is to be gained and
maintained, they should also appear to be impabdh to the employers and to the

workers concerned”’(ibid, para.549.

The Committee of Experts has adopted a similaraggbr in stating that:

If the right to strike is subject to restrictions @ prohibition, workers who are thus
deprived of an essential means of defending thesioseconomic and occupational
interests should be afforded compensatory guarsntee example conciliation and
mediation procedures leading, in the event of aldeé, to arbitration machinery seen to
be reliable by the parties concerned. It is esaktitat the latter be able to participate in
determining and implementing the procedure, whid¢toutd furthermore provide
sufficient guarantees of impatrtiality and rapidigybitration awards should be binding on
both parties and once issued should be implemeafadly and completely(ILO,1994a,
para.164).

Acute national emergency

The Committee on Freedom of Association considegereeral prohibition of strikes can
be justified “in the event of an acute national egeacy’(ILO,1996d, para.527). Clearly,
this concept applies only in exceptional circumeséan for example, against the backdrop
of an attemptedoup d’e’tatagainst the constitutional government, which gase to a
state of emergency (ibid, paras.528-530). The Cdteeniof Experts also considers
prohibition of recourse to strike action can bdifiesl in case of an acute national crisis
and then, only for limited period and to the exteatessary to meet the requirements of
the situation. The Committee has emphasized tiid fheans genuine crisis situations,
such as those arising as a result of a serioudicmhsurrection or natural disaster in
which the normal conditions for the functioning sbciety are absent”(ILO, 1994a,
para.152).

Conditions for the exercising the right to strike

In most cases, the law lays down a series of camgditor requirements that must be met
in order to render a strike lawful. The Committe@eFoeedom of association has specified
that such conditions “should be reasonable andnin event not such as to place a

substantial limitation on the means of action opeio trade union
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organizations”(ILO,1996d, para.498). The large nambf Committee decisions in this
connection may be attributed to the fact that sémeercent of the cases submitted to it
concern the exercise of the right to strike.

The Committee on Freedom of Association has acdepeefollowing prerequisites:

1. the obligation to give prior notice(ibid, paras.5824)

2. the obligation to have recourse to conciliation,dragon and (voluntary)
arbitration procedures in industrial disputes @si@ar condition to declaring a
strike, provided that the proceedings are adequaigartial and speedy and
that the parties concerned can take part at evagg@bid, paras.500-501);

3. the obligation to observe a certain quorum andbi@io the agreement of a
specified majority(ibid,paras.506-513);

4. the obligation to take strike decisions by secadiol(ibid, paras 503 and 510)

5. the adoption of measures to comply with safety irequents and for the
prevention of accidents(ibid, paras. 554 and 555);

6. the establishment of a minimum service in particaases(ibid, paras.556-
558); and

7. the guarantee of freedom to work for non-strikéigl(ipara 586).

Some of these prerequisites merit further studgesiover the years, the Committee on
Freedom of association and the Committee of expeats adopted principles which
restrict their scope, such as recourse to conofiatMediation and arbitration; the
necessary quorum and majority required to permassembly to declare a strike, and the

establishment of a minimum service.

Conciliation, mediation and voluntary arbitration

As stated previously, the Committee on Freedom sdo&iation accepts that provision
may be made for recourse to conciliation, mediatemmd (voluntary) arbitration
procedures in industrial disputes before a strikey rbe called, provided that they are

adequate, impartial and speedy and that the pamntres/ed can take part at every stage.
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The Committee of Experts has emphasized that:

In a large number of countries legislation stipegathat the conciliation and mediation
procedures must be exhausted before a strike meglleel. The spirit of these provisions
is incompatible with Article 4 of Convention No. ,98vhich encourages the full
development and utilization of machinery for thelwnary negotiation of collective
agreements. Such machinery must, however, havesthe purpose of facilitating
bargaining: it should not be so complex or slowt tnéawful strike becomes impossible
in practice or loses its effectiveness (ILO, 199#aa.171)

It should here be mentioned that Voluntary Contidia and arbitration
Recommendation, 1951(No0.92), advocates that if spulé has been submitted to
conciliation procedure or arbitration for final #etent with the consent of all parties
concerned, the latter should be encouraged to @bsfiigpm strike and lockouts while the
conciliation procedure or arbitration is in progremnd, in the latter case, to accept the
arbitration award (ILO, 19964, p.660)

Compulsory arbitration

The Committee on Freedom of Association’ positiegarding compulsory arbitration is
clear: it is only acceptable in cases of strikeeggential services in the strict sense of the

term, in a case of acute national crisis, or inghlkelic service:

Compulsory arbitration to end a collective labdisputes and a strike is
acceptablef it is at the request of both partigs/olved in a dispute, or if
the strike in question may be restricted, even bdnne. in the case of
disputes in thepublic service involving public servants exercising
authority in the name of the state oraissential services the strict sense
of the term, namely those services whose intermaptiould endanger life,
personal safety or health of the whole or part bé tpopulation
(ILO,1996d, Para. 515)
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Generally, the Committee is opposed to the sulbstit by legislative means of binding
arbitration, at the initiative of the authorities one party, for the right to strike as a
means of resolving labour disputes. Apart from sasevhich compulsory arbitration is

acceptable, “it would be contrary to the right afrkers’ organizations to organize their
activities and formulate their programmes, as toavn in article 3 of convention No.

87" (ILO, 1984c, 236th Report, Para. 144).

Two observations should be made regarding theltige’s position on arbitration.
Firstly, according to these principles, compulsaryitration is acceptable as long as it is
provided for in the collective agreement as a meansettling disputes, or that it is
approved by the parties during bargaining carriedregarding the problems which gave
rise to the industrial dispute in question. Secgnsiince the Committee’s principles are

couched in general terms, they are applicable atades of a dispute.

In other words, legislation cannot impose compulsbinding arbitration as a
replacement for strike action, either at the outsetluring the course of an industrial
dispute, except in the case of an essential sereicevhen a non-essential service is
interrupted for so long that it endangers the Idafety or health of the whole or part of
the population (and that the non-essential serthezeby becomes essential), or- as
recently pointed out by the Committee, invoking thew of the Committee of Experts-
when, after protracted and fruitless negotiatioihsis obvious that the deadlock in
bargaining will not be broken without some initietion the part of the authority.

The Committee of Experts has stated that some smmflarises at times as to the exact
meaning of the term “compulsory arbitration”. Ifathterm refers to the compulsory
effects of an arbitration procedure resorted tlumtarily by both parties, this does not
raise difficulties in the Committee opinion sincarfies should normally be deemed to
accept to be bound by the decision the arbitratoarbitration board they have freely
chosen. The real issue arises in practice in tlse cd compulsory arbitration which
authorities may impose in an interest dispute atrédquest of one party, or at their
initiative (ILO, 1994a. 256).
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As regards arbitration imposed by the authoritg¢sthe request of one party, the
Committee considers that it is generally contramytiie principle of the voluntary
negotiation of collective agreements establishedCanvention No. 98, and thus the
autonomy of bargaining partners. An exception mitlotvever, be made in the case of
provisions which, for instance, allow workers’ ongaations to initiate such a procedure
on their own, for the conclusion of a first colieetagreement. As experience shows that
first collective agreements are often one of thetadficult steps in establishing a sound
bargaining relationship, these types of provisiomsy be said to be in the spirit of

machinery and procedures which facilitate collectdargaining.

As regards arbitration imposed by the authoriietheir own initiative, the Committee
considers that it is difficult to reconcile suchterventions with the principle of the
voluntary nature of negotiation established in @ei4 of Convention No. 98. However,
it has to recognize that there comes a time indairgy where, after protracted and
fruitless negotiations, the authorities might bstified to step in when it is obvious that
the deadlock in bargaining will not be broken with@ome initiative on their part. In
view of the wide variety of legal frameworks (comgld through national case-law and
practice) established in the various member statesldress what constitutes one of the
most difficult problems of industrial relations,etfCommittee would only give some
general guidance in this respect and suggest gfewiples that could be implemented
through “measures adapted to national conditioas’contemplated in Article 4 of the
Convention.

In the Committee’s opinion, it would be highly aslble that the parties be givewery
opportunity to bargain collectively, during a saféint period with the help of
independent facilitators (mediator, conciliatorc.etand machinery and procedures
designed with the foremost objective of facilitatinollective bargaining. Based on the
premise that a negotiated agreement, however sfeabry, is to be preferred to an
imposed solution, the parties should always retfanoption of returning voluntarily to
the bargaining table, which implies that whatevespdtes settlement mechanism is
adopted should incorporate the possibility of sagpgg the compulsory arbitration

process, if the parties want to resume negotiafjing., paras. 257-259)
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Quorum and majority for declaring strikes

Regarding the quorum and requisite majority foirtgkstrike decisions, the Committee
on Freedom of Association has adopted criterizegponse to the complaints submitted
to it: it has indicated, for example, that the alsaace of “a quorum of two- thirds of the
members may be difficult to reach, in particulaade union have large numbers of
members covering a large area” (ILO, 1996d, Pata).5With regard to the number of
votes required for the calling of the strike, then@nittee has pointed out that the
prerequisite of two-third of the total number of mieers of the union or branch
concerned constitutes an infringement of Articl®f3Convention No. 87 (ibid., Para.
506). In contrast, the Committee has considerdzetm conformity with the principles of
freedom of association a situation where the dewigd call a strike in the local branches
of a trade union organizations may be taken by dgbeeral assembly of the local
branches, when the reason for the strikes is afcal Inature and where, in the higher-
level trade union organizations, the decision tbacatrike may be taken by the executive
committee of these organizations by an absolutpntaof all the members of the
committee (ibid., Para. 513). Obviously, these @ples were formulated in connection
with specific legislation and are mentioned here thg way of example, without

detriment to the legitimacy of other systems ofdherum and majority.

More recent decisions by the Committee reféectore general approach:

The requirement of a decision by over half of ad tvorkers involved in order to declare
a strike is excessive and could excessively hitttepossibilities of carrying out a strike,

particularly in large enterprises.

The requirement that an absolute majority of waskarould be obtained for the calling
of a strike may be difficult, especially in the easf unions which group together a large
number of members. A provision requiring an absohagjority may, therefore, involve
the risk of seriously limiting the right to strikeoid., paras. 507 and 508)
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The Committee of Experts has confirmed that:

In many countries legislation subordinates the @gerof the right to strike to prior
approval by a certain percentage of workers. Alghothis requirement does not, in
principal, raise problems of compatibility with tii&nvention, the ballot method, the
gquorum and the majority required should not be sihett the exercise of the right to
strike becomes very difficult, or even impossibilepractice. The conditions established
in the legislation of different countries vary cafesably and their compatibility with the
Convention may also depend on factual element ascthe scattering or geographical
isolation of work centers or the structure of codifee bargaining (by enterprise or
industry), all of which require an examination onase by case basis. If a member state
deems it appropriate to establish in its legistatpyovisions which require a vote by
workers before a strike can be held, it should ensiat account is taken only of the
votes cast, and that the required quorum and ntyajare fixed at a reasonable level(ILO,
19944, Para. 170).

Freedom to work for non-strikers

The Committee on Freedom of Association recognihesprinciple of the freedom to
work of non-strikers (ILO, 1996d, Para. 586; IL&98c, 318 Report, Paras. 496 and
497); the Committee of Experts appears to accepiptinciple when, in connection with
strike picketing, it emphasizes that such actiosutthbe peaceful and should not lead to

acts of violence against persons (ILO, 1994a, daf4)

Situations in which a minimum service may be impose

The Committee on Freedom of Association holds shaninimum safety service” may
be imposed in all cases of strike action in orderenhsure the safety of persons, the
prevention of accidents and the safety of machiae equipment (ILO, 1996d, Paras.
554 and 555). Where “minimum operational servicagg concerned, that is, those
intended to maintain a certain level of production services of the company or
institution in which the strikes takes place, tr@n@nittee on Freedom of Association has
stated that:
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The establishment of minimum services in the cdssrike should only be possible in:
(1) services the interruption of which would endantipe life, personal safety or health of
the whole or part of the populatioaesSential services in the strict sense of the )tef2)
services which are not essential in the strict sexighe term but where the extent and
duration of a strike might be such as to resulinmacute national crisi€ndangering the
normal living conditions of the population; and (Bublic services of fundamental
importance (ibid., Para. 556).

For example, the Committee has stated that mininoy@rational services may be
established, for example, for ferry services omndk; the services provided by the
National Ports Enterprise; the underground trartsgmwice; the transportation service of
passengers and commercial goods; rail transpaoriceeipostal services; banking; the oil

sector and the national Mint (some of these exasrggbpear in ibid., paras. 563to 568)

As regards the determination of minimum servicebeomaintained and the minimum
number of workers providing them, the Committee FEneedom of Association has
considered that this should involve not only théluauthorities, but also the relevant
employers’ and workers’ organizations. This notyagllows a careful exchange of view
points on what in a given situation can be considéo be the minimum services that are
strictly necessary, but also contributes to guaeing that the scope of the minimum
service does not result in the strike becomingf@ative in practice because of its limited
impact, and to dissipating possible impressionthentrade union organizations that the
strike has come to nothing because of over-genesodsunilaterally fixed minimum
services. The Committee has pointed out thatimgortant for provisions regarding the
minimum service to be maintained... to be establistiedrly to be applied strictly and

made known to those concerned in due time (ibara® 560 and 559)
In the event of a strike in public services, ifrhés any disagreement between the parties

as to the number and duties of the workers condeinea minimum service, the

Committee is of the opinion that “the legislatiomosld provide for any such
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disagreement to be settled by an independent bodyat by the ministry of labour, or

the ministry of public enterprises concerned” (ibllara. 561)

In connection with consideration after a strikewdfether the minimum services were
excessive because they went beyond what was inmdiapke, the Committee has stated
that “a definitive ruling made in full knowledge tife facts-can be pronounced only by
the judicial authorities, in so far as it dependsparticular, upon a thorough knowledge
of the structure and function of the enterprised establishments concerned and of the

real impact of the strike action”(ibid.,para.562).

The Committee of Experts’ position regarding aimimm operational service (which it
accepts in essential services in the strict seh#gederm- when legislation does not ban
strike action but imposes a minimum service- andall events, in all companies and
institutions which provide “services of public itil') features in the final part of the
section in this article on terminological clarifians concerning essential services. This

is developed the following paragraph:

In the view of the Committee, such a service shoukkt at least two requirements.
Firstly, and this aspect is paramount, it must gegly and exclusively be ainimum
service, that is, one which is limited to the opieras which are strictly necessary to meet
the basic needs of the population or the minimuguirements of the service, while
maintaining the effectiveness of the pressure drbtggbear. Secondly, since this system
restricts one of the essential means of pressuadable to workers to defend their
economic and social interests, their organizatisheuld be able, if they wish, to
participate in defending such a service, along witiployers and the public authorities.
It would be highly desirable for negotiations o thefinition of the organization of the
minimum service not to be held during a labour dispso that all parties can examine
the matter with the necessary objectivity and detant. The parties might also envisage
the establishment of a joint or independent bodypaasible for examining rapidly and
without formalities the difficulties raised by trgefinition and application of such a

minimum service and empowered to issue enforcadddsions (ILO, 1994a, Para. 161)
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Declaration of the illegality of a strike for failure to comply

With legal requirements

Upon its examination of allegations regarding teelaration of illegality of a strike, the
Committee on Freedom of Association has emphasimadesponsibility for declaring a
strike illegal should not lie with the governmelntit with an independent body which has
the confidence of the parties to the dispute (IL@96d, paras. 522 and 523). As regards
an official circular concerning the illegality ofnw strike in the public sector, the
Committee has considered that “such matters arewithin the competence of the

administrative authority” (ibid. Para. 525).

Strikes, collective bargaining and “social peace”

In practice, strikes may or may not be linked tmaggaining process intended to lead to a
collective agreement. In connection with strikes idhich collective bargaining is the
point of reference, the Committee on Freedom ofodisdion has stated thasttikes
decided systematically long before negotiationg tallace do not fall within the scope of
the principales of the freedom of associationsid(ibpara. 488). Moreover, as regards
strikes concerning the level at which negotiati@ms conducted, the Committee has
stated that:

Provisions which prohibit strikes if they are come with the issue of whether a
collective employment contract will bind more thane employer are contrary to the
principles of freedom of association on the righstrike; workers and their organizations
should be able to call for industrial action in pag of multi-employer contracts.

Workers and their organizations should be ablealb for industrial action (strikes) in

support of multi-employer contracts (collective egmnents) (ibid. , paras. 490 and 491)
On the other hand, the Committee has also considereeptable a temporary restriction

on strikes under “provisions prohibiting strikeiantin breach of collective agreements”
(ILO, 1975, 14 report, Para. 167). It has also considered thatesthe solution to a
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legal conflict as a result of a difference in ipi@tation of a legal text should be left to
the competent courts, the prohibition of strikesuth a situation does not constitute a
breach of freedom of association (ILO, 1996d, P48&).

None the less, as stated previously, the CommitteEreedom of Association considers
the right to strike should not be limited solelyitolustrial disputes that are likely to be
resolved through the signing of a collective agreem“workers and their organizations
should be able to express in a border contexgdeasary, their dissatisfaction as regards
economic and social matters affecting their menmbererests” (ibid., Para. 484).
Likewise, the Committee on Freedom of Associati@s Istated that “a ban on strike
action not linked to a collective dispute to whittte employee or union is party is
contrary to the principals of freedom of assocratifbid., Para.489). The Committee of
Experts’ approach is similar, as was apparentenstittions dealing with political strikes

and sympathy strikes.

The Committee of Experts has dealt in greater ditat the Committee on Freedom of
Association with the matters raised by collectiadaining systems which provide for
social peace while the collective agreement, ordgjines established by judicial

decisions or arbitration awards:

The legislation in many countries does not esthldisy restrictions on the time when a
strike may be initiated, stipulating only that thdvance notice established by the law
must be observed. Other industrial relations systame based on a radical different
philosophy in which collective agreements are saem social peace treaty of fixed
duration during which strikes and lockouts are pisedd under the law itself, with
workers and employers being afforded arbitratiorchivaery in exchange. Recourse to
strike action is generally possible under theséesys only as a means of pressure for the
adoption of an initial agreement or its renewale Committee considers that both these
options are compatible with the Convention and thatchoice should be left to the law
and practice of each state. In both types of systdrawever, workers’ organizations

should not be prevented from striking against tbheiad and economic policy of the

170



Mehari: Notes & Materials on Employment Law

government, in particular where the protest isordy against that policy but also against
its effects on some provisions of collective agreets (for instance, the impact of a
wage control policy imposed by the government ometary clauses in the agreement).
If legislation prohibits strikes during the term obllective agreements, this major
restriction on the basic right of workers’ orgariaas must be compensated by the right
to have recourse to impartial and rapid arbitratimachinery for individual or collective
grievances concerning the interpretation or appboaof collective agreements. Such a
procedure not only allows the inevitable difficakiof application and interpretation to be
settled during the term of an agreement, but hasattvantage of clearing the ground for
subsequent bargaining rounds by identifying theblerms which have arisen during the
term of the agreement (ILO, 1994a, paras. 166 &7l 1

Protection against acts of anti-union

Discrimination in connection with strikes

When a conflict of interests between employers awdkers is not resolved through
bargaining or arbitration, the conflict between fgagties may lead to collective action in
efforts to ensure that their respective interestvail. At this point, the conflict enters a
phase of entrenchment during which reprisals mawioand the rules of play be broken,

going so far as to include violations of the law.

In connection with complaints submitted to it, tli@ommittee on Freedom of
Associations has frequently examined allegationsepfisals against strikes in the form
of dismissals of trade union officials, membersnarkers or other types of detrimental

acts at work, for organizing or simply participa@tim legitimate strikes.

The Committee of Experts has emphasized that “tbeegtion afforded to workers and
trade union officials against acts of anti-uniomsadimination constitutes an essential
aspect of freedom of association, since such aefg nesult in practice in denial of the
guarantees laid down in Convention No. 87” (ibRaya. 202). The following paragraphs

will examine the ILO standards which protect agasrgti-union discrimination and the
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principles laid down by the supervisory bodies rdgy the persons who should enjoy
protection against such forms of discriminatiore thfferent acts of discrimination and

the requisite features of compensation mechanisms.

International labour standards regarding anti-union

Discrimination

Although no specific provisions exist to protectaegt acts of discrimination in
connection with strikes, protection against any @fctiscrimination which undermines
freedom of associations in respect of employmegtaanteed primarily under the Right
to Organize and Collective Bargaining ConventioB49(No. 98), together with the
workers’ representatives Convention, 1971 (No.13®)] the labour relations (public
service) Convention, 1978 (No. 151).

Article 1, paragraph 1, of Convention No. 98 stategeneral terms, that “workers shall
enjoy adequate protection against acts of antirumiscrimination in respect of their
employment” (ILO,1996a, p. 639)

Article 1, of Convention No. 135 states that:

Workers’ representative in the undertaking shajbereffective protection against any
act prejudicial to them, including dismissal, based their status or activities as a
workers’ representative or on union membershipastigipation in union activities, in so
far as they act in conformity with existing lawsamllective agreements (ILO, 1996b, p.
495).

Article 4 of Convention No. 151 states that:

1. public employees shall enjoy adequate protectioainsty acts of anti-union

discrimination in respect of their employment

2. such protection shall apply more particylamlrespect of acts calculated to
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(a) make the employment of public employees subjedhéocondition that
they shall not join or shall relinquish membersbfpa public employees’
organization;

(b) cause the dismissal or otherwise prejudice a p@bdfiployee by reason of
member-
ship of a public employees’ organization or becanfsgarticipation in the
normal activities of such an organization (ILO, &69pp. 48-49)

Other Conventions and Recommendations also coptawisions relating to anti-union
discrimination in employment and the carrying oftitunion activities; these provisions
basically re-state those laid down in the Convergtion freedom of association, adapted
to specific situations and workers. Furthermoretiche 1, subparagraph (d), of the
Abolition of Forced Labour Convention, 1957 (N. )0prohibits any form of forced or
compulsory labour “as a punishment for having pgéted in strikes” (ILO, 1996b, p.
89).

The Committee of Experts has emphasized the diféa® existing in legislation in ILO
member states regarding guarantees against aoti-wliscrimination. It has stated,
specifically, that in several countries, workersvar@d by general labour law are
protected against acts of anti-union discrimingtiout that in others legislation provides
no general protection in this respect or deniedctly or indirectly to certain categories
of workers (ILO, 1994a, p. 206). Some legislatioanys special protection to certain
persons, for example, to the members of a tradenwvhich has applied for registration
or which is in the process of being establishedtootrade union officers and leaders
(ibid. Para. 207).

On the specific question of the right to strikee tGommittee of Experts has observed
that: “since the maintaining of the employment tielaship is the normal consequence of
recognition of the right to strike, its exercisedal exercise, be it understood] should not

result in workers being dismissed or discriminadgdinst” (ibid. Para. 179).
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Persons protected and types of act of anti-union

Discrimination in strikes contexts

The principles upheld by the Committee on Freedbissociation consider illegitimate

any discrimination act against union leaders fogaaizing legitimate strikes; such

protection also covers trade union members and averkvho participate in strikes.

Specifically, the Committee supports the generahggle that “no person shall be

prejudiced in his employment by reason of his emplent by reason of his trade union

membership or legitimate trade union activities thibe past or present” (ILO, 1996d,
Para. 690).

In practice, the Committee has maintained that:

No one should be penalized for carrying out ornagténg to carry out a
legitimate strike (ibid., Para.590);

The dismissal of workers because of a strike, wisch legitimate trade union
activity, constitutes serious discrimination in dayment is contrary to
Convention No. 98 (ibid., Para. 591);

When trade unionists or union leaders are dismissetiaving exercised the
right to strike, the Committee can only concludat tthey have been punished
for their trade union activities and have beenrihsioated against (ibid., Para.
592)

Respect for the principles of freedom of assoamtiequires that workers
should not be dismissed or refused re-employmerdazount of their having
participated in a strike or other industrial actidh is irrelevant for these
purposes whether the dismissal occurs during er #ifte strike. Logically, it
should be irrelevant that the dismissal takes pia@dvance of a strike, if the
purpose of the dismissal is to impede or penalzeexercise of the right to
strike (ibid., Para. 593);

The use of extremely serious measures, such assdaof workers for having
participated in a strike and refusal to re-empllogttimplies a serious risk of

abuse and constitutes a violation of freedom ob@asion (ibid., Para. 597);
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* No one should be deprived of their freedom or dgesu to penal sanctions for
the mere fact of organizations or participatincaipeaceful strike (ibid. Para.
602).

The Committee of Experts has also affirmed theqatoin of workers and union officials
against acts of anti-union discrimination and haisficmed that most national legislation
contains general or detailed provisions which mbtevorkers against acts of
discrimination, although the level of protection ynaary. The Committee emphasizes
that this protection “constitutes an essential eispé freedom of association” (ILO,
1994a para.202) and, in its opinion, “is particiylaesirable for trade union officers and
representatives, because in order to be able torpetheir trade union duties in full
independence they must have the guarantee thawilieyt be prejudiced on account of
their trade union office” (ibd., para.207). Thisimpn coincides with that of the
Committee on Freedom of Association (ILO, 1996aap@24)

As stated previously, regarding the right takstr the Committee of Experts has
emphasized that the maintaining of the employmetdtionship is a normal legal
consequence of recognition of the right to strikel dhat dismissals against strikers

should not ensure from the exercise of this righe Committee recalls that:

[...] in some countries with the common-law syst&nikes are regarded as having the
effect of terminating the employment contract, iagvemployers free to replace may
dismiss strikers with new recruits. In other coigsy when a strike takes place employers
may dismiss strikers or replace them temporarily far an indeterminate period.
Furthermore, sanctions or redress measures areefitly inadequate when strikers are
singled out through some measures taken by theogep(disciplinary action, transfer,
demotion, dismissal); this raises a particularlyicaes issue in the case of dismissal, if
workers may only obtain damages and not their taiesent. In the Committee’s view,
legislation should provide for genuine protectionthis respect, otherwise the right to
strike may be devoid of content (ILO, 1994a, P&B9)
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The Committee on Freedom of Association has stéedconcern with regard to
legislation in particular countries which permitssrdissal without an indication of

motive:

It would not appear that sufficient protection agdiacts of anti-union discrimination, as
set out in Convention No. 98, is granted by let¢isfain cases where employers can in
practice, on condition that they pay the compeosafirescribed by law for cases of
unjustified dismissal, dismiss any worker if thaetrreason is the worker’s trade union
membership or activities (ILO, 1996, Para. 707)

The Committee of Experts has expressed a similew vin referring to appropriate
protection that should be enjoyed by workers againts of anti-union discrimination in
general, according to Article 1 of Convention N8.(®LO, 1994a, Para. 220). Similarly,
when considering the possibility that trade unieaders could be dismissed without an
indication of the motive, the Committee on Freedafimi\ssociation, in its consideration
of the case, requested the government to take ‘stéghisa view to punishing acts of anti-
union discrimination and making appeal proceduxvedlable to the victims of such acts”
(ILO, 1996d, Para. 706).

From the complaints submitted to it, the Committee Freedom of Association has
identified acts of anti-union discrimination due legitimate strike action, including

dismissal, the practice of blacklisting of persombo have participated in strikes
(particularly with a view to refusing to hire thentfe transfer of trade union officials, the
need for “certificates of loyalty” if workers ar® be engaged or retained in service,
demotion, compulsory early retirement, penal sanstiand other acts (ibid., paras. 702-
722).

Protection machinery

In the view of the Committee on Freedom of Assaarmgt“as long as protection against
anti-union discrimination is in fact ensured, thethods adopted to safeguard workers

against such practicesay vary from one state to anothéibid., Para. 737). Similarly,
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the Committee of Experts has stated that protectgainst acts of anti-union
discrimination may “take various forms adapted tdional legislation and practice,
provided that they prevent or effectively redressi-anion discrimination, and allow
union representatives to be reinstated in theitspasd continue to hold their trade union

office according to their constitutes’ wishes” (ILC994a, Para. 214).

The Committee of Experts has noted, by way of exentpat in order to guarantee the
protection of trade union officials in some casegidlation establishes preventive
machinery by requiring that certain measures tagainst trade union representatives or
officials must first be authorized by an indepertdeady or public authority (labour
inspectorate or industrial tribunals), a trade onlmody or works council. In most
legislation, however, the emphasis is laid on campgon for the prejudice suffered
(ibid., Para.215). The Committee on Freedom of Aisgimn has pointed out that “one
way to ensuring the protection of trade union @dfic is to provide that these officials
may not be dismissed, either during their periodflite or for certain period thereafter
except, of course, for serious misconduct” (ILO948, Para. 727)

The Committee of Experts has stressed that antirudismissal cannot be treated in the
same way as other kinds of dismissal, becausedmeexf association is a fundamental
right. In the view of the Committee, this meang textain distinctions must be made, for
example as regards conditions as to proof, sarsctmd remedies (ILO, 1994a, Para.
202).

In this regard, the Committee on Freedom of Asgmn has pointed out that:

The existence of basic legislative provisions godlng acts of anti-union discrimination
is not sufficient if these provisions are not acpamed by effective procedures ensuring
their application in practice. Thus, for example,wiould often be difficult, if not
impossible, for a worker to furnish proof an actati-union discrimination of which has

been the victim. This shows the full importanceAdicle 3 of Convention No. 98, which
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provides that machinery appropriate to the nati@oaldition shall be established where

necessary, to ensure respect for the right to agdfiLO, 1996d, Para.740).

The supervisory bodies have also frequently araldecisive manner demonstrated their
concern regarding situations in which the meastaksn to eliminate or prevent acts of
anti-union discrimination have proved to be ineffet or insufficient persuasive or
where the examination of complaints in this redaad been insufficiently expeditious. In
this connection, the Committee on Freedom of Asdimei has stated that:

e Respect for the principals of freedom of asstan clearly requires that workers who
consider that they have been prejudiced becaugeftrade union activities should
have access tmeans of redresshich areexpeditiousinexpensiveand fully impartial
(ibid., para. 741)

e Legislation must make express provisionsafgpealsand establishesufficiently
dissuasivesanctionsagainst acts of anti-union discrimination to engheepractical
application of Articles 1 and 2 of Convention N&. @id. Para. 743).

Furthermore, in the light of excessive slownesgatomes years- by the legal system in
dealing with disciplinary sanctions against tradeuos, the Committee on Freedom of

Association has stated that:

Cases concerning anti-union discrimination contrexyConvention No.98 should be
examined rapidlyso that the necessary remedies can be reallgtieBe An excessive

delay in processing cases of anti-union discrinnomatand particularly a lengthy delay in
concluding the proceedings concerning the reinstame of the trade union leaders
dismissed by the enterprise, constitute a deniglistice and therefore a denial of the

trade union rights of the persons concerned (iBidra. 749).

The Committee of Experts has in its turn streséed tthe existence of general legal

provisions prohibiting acts of anti-union discriration is not enough if they are not
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accompanied be effective and rapid procedures sorentheir application in practice”
(ILO, 19944a,Para. 214)

Whether the machinery is based on prevention opemsation, experience has shown
that similar problems arise in practice and conderrmparticular the slowness of the

proceedings, the difficulties relating to the burde proof and the possibility for the

employer to acquit himself by paying compensatidmnciv bears no proportion to the

seriousness of the prejudice suffered by the workee Committee therefore emphasizes
the necessity of providing expeditious, inexpenawe impartial means of preventing

acts of anti-union discrimination or resolving the® quickly as possible (ibid., Para.
216).

Legislative provisions are insufficient if they aret accompanied by sufficiently
dissuasive sanctions to ensure their practicaliegmn. Similarly, the Committee of
Experts considers that “the reinstatement of tisendised worker, including retroactive
compensation, [is] the most appropriate remedy iuchs cases of anti-union
discrimination” (ibid. para. 224). The Committee Breedom of Association has also
stated that job reinstatement should be availabtedse who were victims of anti-union
discrimination (ILO, 1996d, Para. 755).

Abuses in exercising the right to strike

The right to strike, which is held by the ILO swgsory bodies to be fundamental, is not
an absolute right and its exercise should be ia Vinth the other fundamental right of
citizens and employers. Consequently the principfabe supervisory bodies cover only
legal strikes, that is, strikes which are carriedl io compliance with national legislation
where this does not undermine out in compliancé thie national legislation where this
does not undermine the basic guarantee of the togsttike as have been described in the
preceding sections on the principles of freedorassiociation in connection with strikes.
Indeed, as the Committee on Freedom Associatiostased, “the conditions that have to

be fulfilled under the law in order to render aks&rlawful should be reasonable and in
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any event not such as to place a substantial limitson the means of action open to

trade union organizations” (ibid. para.498)

Abuses in the exercise of the right to strike maketdifferent forms, ranging from its
exercise by groups of workers who may be excludeh this right, or failure to comply
with reasonable requirement in declaring a strikeldamaging or destroying premises or
property of the company and physical violence agjapersons.; National legislation
generally provided for sanctions for such abusecwianging from such abuses, from
dismissal or financial or criminal sanctions offéient types. For instance, in recent case
reexamined by the committee of freedom of assagiath connection with strike of air
traffic controller, which gave rise to dismissaldacriminal proceedings, the committee
considers that the government could not be askedrtgply with the request for a return
to work of the dismissed workers as demanded byonepliment, given that during the
strike the passwords of the radar system has bkanged, thereby endangering the
security of the population(ILO.1998b,30%Reportpara.305.). In more general terms, in
examining situations involving abuses in the exsaraf the right to strike, the committee

on freedom of association has decided as follows:

The principles of freedom of association do no gebabuses consisting of criminal acts
while exercising the right to strike.

Penal sanctions should only be imposed as regatlesswhere there are violations of
strike prohibitions which are themselves in confilynwith the principles freedom
association. All penalties in respect of illegitimaactions linked to strikes should be
proportionate to the offence or fault committed ahd authorities should not have
recourse to measures of imprisonment for the naartedf organizing or participating in a
peaceful strike.

The Committee considered that some of the tempar@gsures taken by the authorities
as a result of a strike in an essential servicehjpition of the trade union activities,
cessation of the check-off of the trade union de¢s), were contrary to the guarantees
provided for in Article 3 of ConventionNo0.87. Tk®mmittee drew the Government’s

attention to the fact that the measures taken éyathhorities to ensure the performance
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of essential services should not be out of proporto the ends pursued or lead to
excesses (I1LO,1996d.para.595-600).

In case of peaceful strikes, the Committee hasdtdat"the authorities should not resort
to arrests and imprisonment in connection with dihganization of or participation in
peaceful strike: such measures entail serious $kszbuse and are a grave threat to
freedom of association”(ibid., Para 601).; “no ameuld be deprived of their freedom or
be subject to penal sanctions for the mere actrgdirozing or participating in peaceful
strike”(ibid., Para 602).

Most legislation restricting or prohibiting the higto strike also contains clauses
providing for sanctions against workers and tragiens that infringe these provisions. In
some countries, striking illegally is a penal offenpunishable by a fine or term of
imprisonment. Elsewhere, engaging in unlawful strikay be considered as an unfair

labour practice and entail civil liability and digkinary sanctions.

The Committee of Experts considers that:

....sanctions for strike action should be possdiily where t he prohibitions in question
are in conformity with the principles of freedomassociation. Even in such cases, both
excessive recourse to the courts in labour relataord existence of heavy sanctions for
strike action may well create more problems thaay ttesolve. Since the application of
disproportionate penal sanctions does not favoardévelopment of harmonious and
stable industrial relations, if measures of impnisent are to be imposed at all, they
should be justified by the seriousness of the a#sncommitted. In any case, a right of
appeal should exist in this respect.

In addition, certain prohibitions of, or restriat® to, the right to strike which are in
conformity with the principles of freedom of assti@n sometimes provide for civil or
penal sanctions against strikers and trade unidnshwviolate these provisions. In the
view of the Committee, such sanctions should nodibproportionate in the seriousness
of the violation (Ibid,.para.177and 178).
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Other principles involved

Pickets

As regards the action of pickets organized in atamoce with the law, the Committee of
Freedom of Association considers that this “ shawdtibe subject to interference by the
public authorities” and that “the prohibition ofige pickets is justified only if the strike
ceases to be peaceful” (ILO,1996d, para.583 addl &nsequently, the Committee has
considered legitimate a legal provision that prakilpickets “from disturbing public

order and threatening workers who continued wd(ikit. Para 585)

Taking part in picketing and firmly but peacefulhciting other workers to keep away
from their work place cannot be considered unlawilile case is different, however,
when picketing is accompanied by violence or cagr@f non strikers in an attempt to
interfere with their freedom to work; such acts stdnote criminal offences in many
countries.

The requirement that strike pickets can only beupatear an enterprise does not infringe

the principle of freedom of association (ibid. Fara36 and 587)

The Committee of Experts, after recalling theike picketing aims at ensuring the
success of the strike by persuading as many peesopsssible to stay away from work,
has stated that:

The ordinary or specialized courts are generadponsible for resolving problems
which may arise in this respect. National practc@erhaps more important here than
any other subject: while in some countries pickets merely a means of information,
ruling out any possibility of preventing non-strikdrom entering the workplace, in other
countries they may be regarded as a form of thd tagstrike, and the occupation of the
workplace as its natural extension, aspects whiehraely questioned in practice, except

in extreme cases of violence against persons oraganto property. The Committee
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considers in this respect that restrictions orkstpickets and workplace occupational
should be limited to cases where the action caades peaceful (ILO, 1994a, Para. 174)

Requisitioning of workers

The requisitioning of workers of a company or ingion in which a strike is taking
place, that is, a back-to-work order, have beesgell on different occasions before the

Committee on the Freedom of Association, whichlamsdown the following principles:

Whenever a total and prolonged strike in a vitat@eof the economy might cause a
situation in which the life, health or personal etaf of the population might be
endangered, a back-to-work order may be lawfidpjjlied to a specific category of staff
in the event of a strike whose scope and duratadccause such a situation.

The use of the military and requisitioning ordesshireak a strike over occupational
claims, unless these actions aim at maintainingreid services in circumstances of the
utmost gravity, constitute a serious violation refefdom of association.

Although it is recognized that a stoppage in s@wior undertakings such as transport
companies and railways might disturb the normal ¢if the community, it can hardly be
admitted that the stoppage of such services coaltsec a state of acute national
emergency. The Committee has therefore considéradneasures taken to mobilize
workers at the time of disputes in services of kvl are such as to restrict the workers’
right to strike as a means of defending their oatiopal and economic interests.

The requisitioning of railway workers in the cadestrikes, the threat of dismissal of
strike pickets, the recruitment of underpaid woskend a ban on the joining of a trade
union in order to break up lawful and peacefukssiin services which are not essential
in the strict sense of the term are not in accardarith freedom of association.

Where an essential public services, such as tephehe service, is interrupted by an
unlawful strike, a government may have to assunee résponsibility of assuring its
functioning in the interests of the community afm, this purpose, may consider it

expedient to call in the armed forces or other @esgo perform the duties which have
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been suspended and take the necessary stepshite sneh persons to be installed in the
premises where such duties are preformed (ILO, d9Réras. 572, 573, 575-577).

The Committee of Experts also accepts requisitgpmrcircumstances of utmost gravity
or to ensure the operation of essential servicésarstrict sense of the term; otherwise, it
considers that requisitioning is to be avoidechit it could be abused as a means of
settling labour disputes (ILO, 1994a, Para. 163).

Hiring of workers to replace strikers

The Committee on Freedom of Association only caarsidhe replacement of strikers to
be justified: (a) in the event of a strike in arsesdtial service in which strikes are
forbidden by law, and (b) when a situation of acoéional crisis arises (ILO, 1996d,
paras. 570 and 574). The Committee of Experts biasidered that:

A special problem rises when legislation or pracatiows enterprises to recruit workers
to replace their own employees teyal strike. The difficulty is even more serious if,
under legislative provisions or case-law, strikiosnot, as of right, find their job waiting

for them at the end of the dispute. The Committaesitlers that this type of provision or
practice seriously impairs that right to strike aftects the free exercise of trade union
rights (ILO, 1994a, Para. 175).

Compulsory closing down, intervention of the police

and access by management to the enterprise

The Committee on Freedom of Association has coredutat for providing in national
legislation the closing down of the enterpriseéaklsshment or business in the event of
strikes is an infringement of “the freedom of warfkpersons not participating in a strike
and disregards the basic needs of the enterprismtgnance of equipment, prevention of
accidents and the right and the right of employsmrd managerial staff to enter the
installations of the enterprise and to exercisér thetivities).” (ILO, 1998c, 31 P
Para. 497).

184



Mehari: Notes & Materials on Employment Law

As regards the intervention of the police duringtigke, the Committee on Freedom of
Association has stated the opinion that, while woskand their organizations have an
obligation to respect the law of the land, the nveation by security forces in strike
situations should be limited strictly to the mairdgace of public order and only if there is
a serious threat to law and order (ILO, 1996d, 9a581 and 580). Similarly, in the view
of the Committee, “the authorities should resortctdling in the police in a strike
situation only if there is a genuine threat to pulorder and governments should take
measures to ensure that the competent authortesve adequate instructions that might
undermine public order. The intervention of theigmishould limit be in proportion to
the threat to public order and governments shoal® tmeasures to ensure that the
competent authorities receive adequate instrucsoras to avoid the danger of excessive
violence in trying to control demonstrations thagint undermine public order” (ibid.,
Para. 582).

Furthermore, the Committee on Freedom of Associatias concluded that requesting
police assistance in order to allow access by mesnbemanagement to the enterprise
when occupied by strikers does not represent atiol of the principles of freedom of
association. As has just been explained in conmeetith the compulsory closing down
of the enterprise during a strike, the Committes éstablished the right of employers
and managerial staff to enter the installationsthef enterprise and to exercise their
activities during a strike.

Wage deduction for days of strike action

On the subject of wage deduction for days of strike Committee on Freedom of
Association has stated that this practice givestos'no objection from the point of view
of freedom of association principles” (ILO, 19962hra. 588). None the less as to that
matter of possible payment of wages to strikers, ifistance, under an agreement
between the parties in a recent case, the Comnaitleed a Government to confirm that

the payment of wages to workers for the period whey have gone on strike “is neither
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required nor prohibited” (ILO, 1997a, Para.223) ,aafler receiving this confirmation

from the government against which the complaint baedn lodged, the Committee did
not pursue its examination of the matter(ILO,1998.151). Likewise, in another case
in which deductions of pay were higher than the amh@orresponding to the period of
the strike, the Committee recalled that the impasiof sanctions for strike action was

not conductive to harmonious labour relations (11996d, Para. 589).

The Committee of Experts has refrained from cetigy the legislation of member states
which provide for wage deductions in the eventtaks action and has indicated that, as
regards strike pay, “in general the parties shdwddfree to determine the scope of
negotiable issues” (ILO, 1998d, p. 224).

Restrictions placed by national legislation on thexercise of the right to strike

It should first be recalled that national legiglatin this area is not always respected on
practice, particularly when it places substangastrictions on basic trade union rights----
such as strike action---or if the effect of accuated restrictive provisions render it

almost impossible for workers to exercise thesktsidegally.

The observation on the application of Convention8¥anade by the Committee of
Experts in their most recent reports (1997 and 1988e a broad picture of the problems
concerning strikes that arise in the ratifying does, as well as the intentions expressed
by many governments to amend their legislationrdento take these principles into
account ( see ILO , 1997b and 1998d)

Out of a total 48 countries to which the Commité&xperts has addressed observations
regarding the right to strike with in the contekQmnvention No. 87 ( which has been
ratified by 122 member states), the problems thaelarisen may be summarized as

follows.
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Algeria: prison sentence for acts of seeking to obstrucogezation of establishments
providing public services; the ministry or compétauthority is empowered to refer an
industrial dispute to arbitration.

Australia (federal legislation): strikes may be prohibited in cases of seriousstial
disputes prejudicing or threatening trade or conee&ith other countries or amongst
states.

Azerbaijan: Restrictions on workers’ rights to participatecoilective action which
disturbs transport operations, state or publidtunstns or undertakings, with the

possibility of severe sanctions, including up teethyears’ imprisonment.

Bangladesh The necessity for three —quarter of the membleasvaorkers’ organization
to consent to a strike; strikes lasting over 30sdagy be prohibited; strikes considered
as prejudicial to the national interest or as imirgd a “public utility service” may be
prohibited (the Government has stated it is preygeai new Labour Code to amend the
legislation).

Barbados Prison sentences or fines for breaking a contbemployment in non

essential services in the strict sense, when ®pdoay endanger real or personal

property.

Belarus: Inclusion of transport services in the list ofesgsal services in which strikes
are prohibited (the Government has stated thatl &&s been prepared to amend the
legislation).

Benin: Deprivation of the right to strike when the intgstion of a service would harm

the economy and the higher interests of the ngti@government has reported that it is

in the process of adopting a Bill amending thedkgion).
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Bolivia: Penal sanctions in cases of general or sympatitkgsta majority of three-
guarter of the workers required to declare a stskakes prohibited in banks;
compulsory arbitration may be imposed by a decisicime executive authority; public

servants denied the right to strike, and strikedibited in all public services.

Burkina Faso: workers may be requisitioned by government denisiuring strikes by

public services.

Canada: certain categories of provincial public servamfsogince of AlberattaO who do
not exercise authority in the name of the statenatallowed to strike; there are
restrictions on the right to strike in the agriouétl and horticultural sectors(province of

Ontario) and in the railway and port sectors(febd&@/ernment)

Central African Republic: Government empowered to requisition workers duang

strike when so required by the “general interest”.

Colombia: Presence of the authorities at general assenddiegened to vote on referral
to arbitration or on the calling of a strike; bamgirike in certain non essential services;
denial of the right to strike to federations andfederations; once a strike is called, the
Ministry of Labour is empowered to submit to a ballecision whether the dispute
should go to arbitration, and to impose arbitratfdhe strike lasts beyond a specific
period( the Government has reported it has prepaprdliminary draft of a Bill to

amend the legislation).

Congo: Organization by the employer of the minimum sesvitdispensable to safeguard
the general interest in case of strikes in theipddrvice (the Government has reported
its intention to amend the legislation or adopea ext); certain restrictions on the
exercise of the right to strike by public servamt® do not exercise authority in the

name of the State.

Costa Rica:Ban on the right to strike in the rail, maritimadaair transport sector.
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Cyprus: Discretionary power by the Council of Ministéesban strikes in certain
services which it considers essential but whichnarteso in the strict sense of the term

(the Government has indicated it is examining atBiamend the legislation.

Djibouti : The President of the Republic has wide poweredaisition public servants in
case of a strike.

Ecuador: Public servants who do not exercise authorithhexname of the state are
banned from striking; prison sentences for instigabf and participants in collective
work stoppages; denial of the right to strike tafederations (draft amendments to the

law were prepared during an ILO technical assiganission).

Egypt: Compulsory arbitration may be imposed at the rejakone party, in case of a

strike.

Germany: Denial of the right to strike to public servantsondo not exercise authority in

the name of the state.

Guatemala Requirement of a majority of two-thirds of thenkers to call a strike; ban
on strikes by agricultural workers at harvest timih a few exceptions, and by workers
in enterprises and services in which the governroensiders that a suspension of their
work would seriously affect the national economstethtion and trial of persons calling
for an illegal strike; prison sentences in the a#s&rikes paralyzing enterprises

contributing to the development of the nationalrexray.

Guinea: The compulsory arbitration procedure may be imgleted at the request of one

of the parties.

Guyana Compulsory arbitration may be imposed in respéstrikes in public utility

undertakings.
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Honduras: Requirement of a majority of two-thirds of the fateembership of the trade
union organization in order to call a strike; banstrikes being called by federations and
confederations; the Minister of labour and soced8ity empowered to end disputes in
services for the production, refining, transpor aistribution of petroleum; requirement
that any suspension or stoppage of work in puleligise that do no t depend directly or
indirectly on the State is subject to S governnaerthorization or to six months notice;
compulsory arbitration , without the possibility@dlling to strike for as long as the
arbitration award is in force (two years) . Follettive disputes in public services which
are not essential in the strict sense of the teuth as transport services in general, and
services for the production, refining, transpou aistribution of petroleum (the
government has indicated the existence of a preingidraft bill to amend the

legislation).
Jamaica The Ministry is empowered to submit industrialsmlites to compulsory
arbitration including those in non essential sasi¢the government has reported on the

start of a process tending to amend the legislation

Japan: Ban on the right to strike of public servants wdwnot exercise authority in the

name of state.

Liberia: Ban on strikes.

Madagascar Forcible requisition of workers outside cases stfikes in essential

services.

Mali: In order to terminate a strike, compulsory arbitratmay be imposed by decision

of authorities.

Malta: Compulsory arbitration may be imposed in ordeend a strike.

190



Mehari: Notes & Materials on Employment Law

Mauritania : Prohibition of strikes in the case of compulsaritration (the government

has indicated it has prepared a draft labour codertend the legislation)

Myanmar: Denial of fundamental trade union rights, withiees restrictions on

freedom of association and, consequently, on tie to strike.

Nambia : Ban on strikes in export processing zone.

Nicaragua Collective disputes can be subjected to compyladsitration
on 30 days after the start of a strike; for federaind confederations.

Niger: Wide requisitioning powers in case of strikes.

Norway: Compulsory arbitration may be imposed in strikéhe oil industry (the

government has indicated it is working on proposaisiew legislation).

Pakistan: Restriction on the right to strike of public sem& who do not exercise
authority in he name of the state and denial eEdom of association in export
processing zones; one- year prison sentence fticipating in a strike in an essential

service.

Peru: Imposition of compulsory arbitration in strikiesthe public services, including
transport; requirement that a strike call be adbptean absolute majority of the workers

(the Government has reported it is preparing vargnaft Bills to amend the legislation).

Philippines: Arbitration can be imposed in cases of strikeetfhg an industry
indispensable to the national interest (the Govemtrhas reported it has prepared a draft
bill to amend the legislation); penalties and prisentences for participating in certain

types of illegal strike.
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Romania: Compulsory arbitration procedures at the soleaitive of the Ministry of
Labour when a strike has lasted for more than 38 dad its continuation is likely to
affect the interest of general economy; up to 6 tim®m prison and fines for organizing

an illegal strike.

Rwanda: Denial of the right to strike in the in the pubdiervice including public
servants who do not exercise authority in the nafitke state (the government has stated

it is preparing a draft amendment to the law).

Senegal:ithe authorities are empowered to impose compuksdaiyration if a strike is a

strike is prejudicial to “public order and the gealenterest”.

Swaziland Prohibition, under penalty of up to five yeansigrisonment, of a federation
from inciting to cessation or slow-down of work;nban strikes in the broadcasting
sector, with sanctions of one year’s imprisonmentlie responsible leaders; power of
the minister to apply to the court to enjoin amkstif he and she considers that the
“national interest” is threatened; ban on sympatikes; strike ballots conducted by the
commissioner of labour; excessive majority of weske=quired to call a strike; penal

sanctions of from one to five years foe variousl&wriul” forms of industrial action.

Switzerland: Ban on strikes by public servants who do not egerauthority in the name
of the state (the Government has reported a refditime federal constitution is being

prepared)

Syrian Arab Republic: Ban on strikes in the agriculture sector.

Trinidad and Tobago: An excessive high number of workers in a bargajninit

required to call a strike; the minister of labouooe of the parties may resort to the end
of a strike.

Tunisia: Obligation to obtain the approval of the centvakkers’ union before declaring

a strike.
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United Kingdom: Restrictions on participation in sympathy strikes

Yemern Various restrictions on the right to strike, &ample, the ministry of labour has
the power to paralyze any action supporting traderudemands, and the obligation to

obtain the approval of the federation of trade ngsito conduct a strike.

The foregoing details on national legislation shibat the restrictions on the right to
strike most commonly occurring in the member statebe ILO having ratified
Convention No. 87 are the imposition of compulsanyitration through a decision of the
authorities or at the initiative of one of the pe8t even when the services concerned are
not essential services in the strict sense or tikigpservants in question do not exercise
authority in the name of the state; the imposibbpenal sanctions for organizing or
participating in strikes; requirement of an exceslsilarge majority in a strike vote as a
condition for the legality of a strike; a ban orilkss by public servants who do not
exercise authority in the name of the state; thegodo requisition striking workers and,

in many countries, the ban on strikes in certain-essential services.

Application of the legal measures imposing suclric®ns on the exercise of the right
to strike has caused many complaints to be broboeflore the committee on freedom of
association. The most frequently recurring problanesthe prohibition of strikes in
services considered to be essential in the acdeptakhe supervisory bodies, as well as

the imposition of sanctions for taking legitimatgke action.

Body of principles on the right to strike
As a summary of the preceding sections, theredlla synthesis of the principals and
minimum rules of conduct established by the conaaitin freedom of association as
regards the right to strike.

A. Consideration of the right to strike as a fundaralemght to be enjoined by workers

and their organizations (trade unions, federataonsconfederations), which is
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protected at international level, provided thatriigét is exercised in a peaceful
manner.

General recognition of the right to strike for wers in the public and private
sectors, with the sole possible exceptions beingploees of the armed and police
forces, public servants who exercise authorityhanrtame of the state and workers
employed in essential services in the strict sefisiee term (the interruption of
which could endanger the life, safety or healtthefwhole or part of the
population), or in situations of acute nationasisi

. The principals of freedom of association do noteratrikes of a purely political
nature, although they do not cover those which sesi{ution to major issues in
economic and social policy.

. A blanket ban on sympathy strikes could lead tacsabWorkers should be able to
enjoy the right to take such action when the ihgteke they are supporting is itself
lawful.

. A minimum safety service may be imposed in all sasfestrike action when such
minimum services are intended to ensure the safgigrsons, the prevention of
accidents and the safety of machinery and equipment

. A minimum operational service may be establisheu tfie undertaking or
institution in question) in the case of strikesumblic utility services and in public
services of fundamental importance; employers’w&odkers’ organizations and the
public authorities should be able to participate determining this minimum
service.

. The obligation to give prior notice, the obligatitm engage in conciliation, have
recourse to voluntary arbitration, comply with avem quorum and obtain the
agreement of a given majority where this does aose the strike to become very
difficult or even impossible in practice and theres ballot method to decide strike
action are all acceptable conditions for the eseraf the right to strike.

. Restrictions on picketing should be confined tcesaa which such action ceases to
be peaceful, and picketing should not interferdhie freedom of non-strikers.
Requisitioning of the workers of an undertakingirgstitution in the event of the

strike is admissible only in the case of a strikean essential service and is
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acceptable only in strikes in an essential sergicander circumstances of utmost
gravity and in situations of acute national crisis.

J. The hiring of workers to replace strikers serioustpairs the right to strike and is
acceptable only in strikes in an essential sereicen situations of acute national
crisis

K. Legal provisions regarding wage deductions for daysstrike give rise to no
obligation

L. Appropriate protection should be afforded to tradeon officials and workers
against dismissal and other detrimental acts akvi@rorganizing or participating
in a legitimate strike, in particular through pramgefficient and impatrtial
procedures, accompanied by sufficiently dissuassmeedies and sanctions.

M. The protection of freedom of association does motc abuses in the exercise of
the right to strike involving failure to comply witreasonable requirements
regarding lawfulness, or consisting of acts of angral nature; any sanctions
imposed in the event of abuse should not be digptiopate to the seriousness of
the violations.

Final observations

It is interesting to note that, with a few excepspuntil the late nineteenth century,
strikes were generally considered to be an unlaagtivity of a criminal nature, and

that they were unlawful in many countries until beg the mid-twentieth century. It is

therefore remarkable that the right to strike sgbsatly became a fundamental right
recognized by the large majority of countries, veasbodied in the united nations
international covenant on economic, social anducaltrights, 1996, and has been
protected by the ILO supervisory bodies (principalie committee on freedom of
association since 1952 and the committee of experthe application of conventions
and recommendations since 1959). The decisionheaxet supervisory bodies have
given rise to a body of principals on the right strike broadly shared by the

international community and based on the generatipals of freedom of association
embodied in the ILO constitution and in the coravamtions on this subject.
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As to the practice followed by the different membtates, though measures restricting
the right to strike are relatively frequent, thénpipal of the right to strike as a means
of action for trade union organizations is almasivarsally recognized. So that though,
on 20 September 1998, the number of countries bawitified convention No. 87 stood
at 122, observations made on this question by ¢thenattee of experts in its 1997 and
1998 reports concerned only 49 of those countheseover, some of the observations
referred merely to the means or conditions forekercise of the right to strike, which
do not always amount to very serious restrictioftas shows that the committee of
experts considers the legislation governing strikesatisfactory in a clear majority of
the countries which have ratified convention No. 8fe problems most frequently
arising in connection with the strike are: the immigion of compulsory arbitration by
decision of the authorities or at the initiative mfe of the parties; the imposition of
penal sanctions for organizing or participatinguimawful strikes; the requirement of
an excessively large majority of votes to be abledll a strike; a ban on strikes by
public servants who do not exercise authority ia ttame of the state; the power
forcibly to requisition striking workers and in mawountries, the ban on strikes in

certain non-essential services.

It emerges from this study that the principals rdigay the right of strike laid down by
the committee on freedom of association and byctmemittee of experts coincide on
partially all essential points, without, howevebliterating their respective approaches.
The two bodies are autonomous, each with its owmposition, procedure and
mandate. The committee on freedom of associatica tispartite body of the ILO’s
governing body, which examines complaints submittedegard to breaches of trade
union rights, while the committee of experts (cosgm of independent legal experts)
carries out regular monitoring of compliance wilifred conventions.

On the basis of reports submitted by governmenis tlae observations of the workers’
and employers’ organizations, the committee of espgubmit annual reports and, in
response to decisions of the governing body, gérmnaveys of national law and
practice regarding matters covered by one or moreention(s). they hold different

mandates:the committee of experts is required jpa@tlg to give its opinion regarding
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compliance with ILO standards (including those rdgay freedom of association)
under national legislations, and the committee r@@dom of association to give its
opinion regarding alleged breaches of trade unights in practice, presented by
workers’ and employers’ organizations. Thus, thdybof principles of the supervisory
bodies regarding the right to strike is producpohcipals of the practical requirements
of their respective briefs in a world characterizgdwidely differing and not always

satisfactory national legislations.

The fact that the principals of the committee omeffom of association and of the
committee of experts on the subject of strikesasgdly coincide may be accounted for
by their concern to avoid discrepancies on basintp@nd also by the nature esteem
and good working relationship between the two badkerstly, they are cognizant of
their respective reports: the committee of expeeetguently refers in its observations to
one or other aspect of freedom of association ectpre of a particular country
mentioned in the reports of the committee on freedd association; the latter consults
the committee of experts on legislative aspecth®fcases it is examining, or employs
the principals laid down by the committee of expeBecondly, either body may refer
in its reports to the views of the other, in contretwith matters already dealt with by
the other. Thirdly, the committee on freedom ofoassgtion has opted on occasion to
adapt its principals regarding particular issues @xample, the definition of essential
services or the identification of public servantsonmay be excluded from the right to
strike) to bring them into line with those estabdd in the general surveys conducted
by the committee of experts. Finally, Professor &b Ago, judge at the international
court of justice and chairman of the committeegezts from 1961 to February 1995,

was also a member of the committee of experts fvtarch 1979 to February 1995.

Such an approach provides a dual input into tholon these issues and ensures a
particular appropriate international approach wright to strike, which brings together
the purely technical approach of the committeexgfeets with the tripartite technical
approach of the committee on freedom of associdttat is, that of a specialized body

whose members act in their individual capacity anel not subject to instructions,
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although without ignoring general interests andnfmiof view deriving from their
membership of a group, that is, the governing detsgy Employers’ group or workers’
group of the ILO governing body). Thus, as a resiiithe relationship between these
bodies, a broad and realistic consensus has emezgadling fundamental aspects of
the right to strike. This is particular importanven that these bodies are the standard-
bearers of the prestige, authority and credibibfy an international and universal

organizations.

In terms of content, the principals and rules ofih@uct drawn up by the two
supervisory bodies regarding the right to strikedude, primarily, its peaceful exercise,
the admissibility of particular standards regardihg objectives and lawfulness of
strike action, the identification of the categoradsvorkers who should enjoy this right,
the rejection of any form of discrimination in regal for having organized or
participated in legitimate strikes (the chief pipais and rules of conduct were given in
the preceding section). These are provided withframework which simultaneously
takes account of the diversity of national legadtegns, seeks to establish sufficient
levels of protection for the exercise of the righitstrike and to balance the rights of
trade unions, employers, users of essential senaoe of public utility services, and

the state.

Today the right to strike is essential to a demacrsociety, so one might justifiably
wonder why there is no ILO convention or recomméiodaon the subject. There are a
number of reasons for this. ILO constituents’ diffg views on this question, together
with the difficulties raised by the regulation af somplex of a subject and the fear that
the result may prove unsatisfactory have meantithaupporters have not been able to
rally a sufficient majority to place discussionaf international instrument specifically
governing the right to strike on the agenda of thiernational labour conference.
Moreover, there is a close link between the absehea ILO instrument in this respect
and the advantage afforded by the current, flexslyligem which, without imposing the
formal obligations that arises from ratificatiorlows the committee on freedom of

association and the committee of experts, throhglr body of principals, to establish
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valuable points of reference to the internatiormhmunity. Thus, both ILO supervisory

bodies exercise a considerable, positive influencdae medium and long terms on the
way in which national legislation evolves regardthg right to strike and, in the shorter
term, on guiding or correcting national decisionsspecific cases concerning exercise of

this right which are submitted to them.

Finally, the full importance of the ILO principats the right to strike as enunciated by
the supervisory bodies emerges when on realizesegtent to which substantial
restrictions on fundamental trade union rights umdgee not only the balance of labour
relations and the existence of a counterbalanteet@ower of the state in the economy,
but also reduce expectations of any improvemenbimditions of employment and in the
standard of living within civil society. For all ése reasons, therefore, one may
legitimately point to invaluable contribution madhy the committee on freedom of
association and by the committee of experts to dbeelopment of contemporary

international law.

Problem for discussion

The FDRE Constitution provides that “ ...employeesvwathe right to express
grievances including the right to strike”(Art.42({)). The Labour Proclamation
comes in and stipulates to the effect that “emplegef essential service enterprises
are not allowed to call on strikes” (Arts.136 (2)1&7(3) LP). Is it not justifiable to
hold that the Labour Proclamation is unconstitutia, in this respect, as it denies

what the constitution allows? Why/ Why not?
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Annex-|
FEDERAL NEGARIT GAZETA
OF THE FEDERAL DEMOCRATIC REPUBLIC OF ETHIOPIA

PROCLAMATION NO. 466/2005.

A PROCLAMATION TO AMEND THE LABOUR PROCLAMATION

I

WHEREAS, it has become necessary to amend the kdyoglamation No.3 77/2003;

NOW, THEREFORE, in accordance with Article 55 (Itlee Constitution of the Federal
Democratic Republic dEthiopia, it is hereby proclaimed as follows:

1. Short Title

This Proclamation may be cited as the "Labour (Admeent) Proclamation No.
466/2005."

2. Amendment

The Labour Proclamation No. 377/2003 is hereby aleéras follows:

Sub-Articles (I) and (2) of Article 144 of the Rtamation are deleted and replaced by
the following new Sub-Articles Article (I)and (2):

1) One or more permanent labour relations boarele(imafter referred to as “permanent
board’) may be established in regional states.igkedvhowever, that a separate board
shall be established in Addis Ababa to hear andtidexases involving undertakings
owned by the Federal Government.

2) Adhoc labour relations board (hereinafter mef@ito as 'adhoc board’) may be
established to hear and decide disputes that niegy @m matters specified in Sub-Article
1(a) of Article 142 and in undertakings referredntd\rticle 136(2) of this
Proclamations. Provided however, that a separdtecaooard shall be established ins
Ababa to hear and decide disputes in respect dersadrising in undertakings owned by
the Federal Government.”

2/ The following new Sub-Article (4) is added undeticle 144 of the Proclamation:

"4) Notwithstanding Sub-Article (3) of this Articedhoc and permanent boards

established under
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Sub-Article (I) and (2) of this Article to hear addcide disputes in respect of matters
involving

undertakings owned by the Federal Government blaliccountable to the Ministry of
Labour

and Social Affairs.'

3. Effective Date

The Proclamation shall enter into force on the @ayhof June, 2005.

Done at Addis Ababa, the %@ay of June, 2005.

GIRMA WOLDEGIORGIS

PRESIDENT OF THE FEDERAL

DEMOCRATIC REPUBLIC OF ETHIOPIA

Annex-lI

FEDERAL NEGARIT GAZETA

OF THE FEDERAL DEMOCRATIC REPUBUC OF ETHIOPIA
PROCLAMATION NO. 494/2006.

A PROCLAMATION TO PROVIDE FOR THE AMENDMENT OF THEABOUR
PROCLAMATION

WHEREAS, it has become necessary to amend the kdyoglamation No. 377/2003;
NOW, THEREFORE, in accordance with Saitticles(1) and (3) of Article55 of the
Constitution of the Federal Democratic Republi€dfiopia, it is hereby proclaimed as
follows;

1. Short Title

This Proclamation may be cited as the "Labour (Admeent) Proclamation
No0.494/2006."

2. Amendment

The Labour Proclamation No. 377/2003 is hereby aledms follows: |

1) The provision of (c) of Sub-Article 2 @irticle 3 is deleted and replaced by new
provision (c) of Sub-Article 2 of Article 3

"(c) managerial employee who is vested with poweilsy down and execute
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management policies by law or by delegation ofdimployer depending on the type of
activities of the undertaking with or without thi®@mentioned powers an individual
who is vested with the power to hire, transferpsusl, lay off, assign or take disciplinary
measures against employees and include legal sdremd who recommend measures to
be taken by the employer regarding managerial $sbyeaising his independent judgment

in the interest of the employer;"

2) The following new provisions (g), (h) and (i) adad to Sub-Article (1) of Article
39:

g) where he has no entitlement to a provident famplension right and his-contract of
employment is terminated upon attainment of reteetage stipulated in the pension
law;

h) where he has given service to the employer famamum of five years and his
contract

of employment is terminated because of his sickoes®ath or his contract of
employment is terminated on his own initiative pd@d that he has no contractual
obligation, relating to training, to serve moretwibe employer.

i) where his contract of employment is terminatachcs own initiative because

of HIV IAIDS.

3) Sub-Atrticle (6) of Article 130 is deleted and reggd by the following new Sub-

Article (6):

“6) parties to a collective agreement shall commeemegotiation to amend or replace
their collective agreement within 3 months befdre éxpiry date of the validity period

of the collective agreement; provided, however ihiée negotiation is not

finalized within 3 months from the expiry date bétcollective agreement, the provisions
of the collective agreement relating to wages ahdrdbenefits shall

cease to be effective."

4/ Article 185 is deleted and replaced by the fellgy new Article 185:

185. Common offences
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1) An employer, a trade union, a worker or repregere of employer which:

a) violates the provisions of tllis Proclamatiorregulations or directives issued
hereunder relating to the safety of workers andradran act which expose the life or
health of a worker to a serious danger, or doegwetspecial protection to women
workers or young workers as provided for in thisdPamation;

b) contravenes the provisions of Article 160 ostRroclamation;

c) does not comply with the order given by a lakiagpector in accordance with this
Proclamation or the provisions of other laws; or

d) gives intentionally false information or expléioas to the competent

authorities; .

shall be liable to a fine not exceeding Birrl,200

2/ An employer, a trade union, a worker or repreg@re of employer which contravenes
Sub-Article (2) or (4) of Article 130 of this Pra@ghation shall be liable to a fine not
exceeding Birr 10,000

3. Effective Date

This Proclamation shall enter into force on theedstits publication in the Federal
Negarit

Gazeta.

Done at Addis Ababa, this 29th day of June 2006

GIRMA WOLDEGIORGIS

PRESIDENT OF THE FEDERAL

DEMOCRATIC REPUBLIC OF ETHIOPIA

Annex Il
FEDERAL NEGARIT GAZETTA
OF THE FEDERAL DEMOCRATIC REPUBLIC OF ETHIOPIA
CONTENTS
Proclamation No. 345/2003
PUBLIC SERVANTS' PENSIONS PROCLAMATION
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WHEREAS, it is found necessary to strengthen, ® dhtent circumstances allow, the
public servants' pension scheme organized undestimxilaws; and to amend and
consolidate

the pension legislations;

NOW, THEREFORE, in accordance with Article 55 (1}he Constitution of the Federal

Democratic Republic of Ethiopia, it is hereby peoaied as follows;

PART ONE

General

1. Short Title

This Proclamation may be cited as the "Public SesraPensions Proclamation
No0.345/2003."

2. Definitions

In this Proclamation, unless the context otherwesgiires:

1) "Public Servant” means a person permanently @yegl in any public office, and
includes a government appointee, member of theri3ef&orce and

. the Police;

2) "Public Office" means an office wholly or parttun by government budget, and
includes public enterprises;

3) "Public Organ" means public offices, and inclid&uncils established at a Federal
Government and Regional States levels and City Athtnation;

4) "Government" includes the Federal Democraticu®ép of Ethiopia and the Regional
States;

5) "Member of the Defense Force" means a persomgently employed in Defense
Force to render military service;

6) "Member of the Police” means a person permayeantiployed and render service

under the Federal or Regional States Police estabént legislations;
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7) "Civil Service" means service rendered by pubBcvants other than members of the
Defense Forces and the police;

8) "Military Service" means a service rendered lgmbers of the Defense Force;

9) "Police Service" means a service rendered bymeesrof the police;

10) "Enterprise” includes public enterprises antemgmises in which the government's
capital share is not less than fifty percent (50%);

11) "Employer" means a public office or public angarhich pays salaries to public
servants, or any organ which pay salaries for persehose period of service is counted
under this Proclamation;

12) "Salary means monthly salary received by a iput#rvant, for services rendered
during regular working hours, without the deductadrany amounts in respect of income
tax or any other matter;

13) "Benefit" means retirement pension, invalidipgnsion, incapacity pension or
survivors' pension and includes gratuity and tifiengable pension contribution,

14) "Beneficiary" means a public servant or hi swow who receives benefits or fulfils
the conditions for receiving benefits in accordawdh this Proclamation;

15) "Survivor" includes persons mentioned undeicke84 (3) thereof,

16) "Authority” means Social Security Authority;

17) "Pensions Funds" means public servant's Pemisiads established for the purpose
of Pension Funds contributions being collected eiifielcting benefit payments provided

by this Proclamation.

3. Scopeof Application

Without prejudice to the appropriate provision ¢ife tProclamation 270/2002 that
provides pension coverage to foreign nationalstbfdpian origin, any international and
bilateral agreements to which the country is aypaiis Proclamation shall be applicable
to public servants of Ethiopian nationality.

PART TWO

PENSION FUNDS AND CONTRIBUTIONS

4. Pension Funds
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The following Public Servants’ Pension Funds areelhe established by this
proclamation.

I) Civil Service Fund.

2) Military and Police Service Fund.

5. Civil Service Fund Contributions

The amount of the contribution payable to the C88fvice Fund, based on the salary of
the Public Servant shall be:

1) by the employer six percent (6%),

2) By the public servant four percent (4%),

6. Military and Police Fund Service Contributions

The amount of the contribution payable to the Miltand Police Service Fund based on
the Salary of the member of the Defense Force laméolice shall be:

I) by the employer sixteen percent (16%).

2) by the public servant four percent (4%).

7. Payment of Contributions

1) Each Employer shall deduct the contribution dpen each public servant's salary and
shall pay the amount, together with the contributime from the office as an employer,
into the pension fund monthly;

2) Where the contribution due upon a public sersasalary is not deducted, the
concerned employer shall be responsible for paymwietite same;

3) Any employer who fails to pay the contributianunder Sub Article (1) of this Article,
until the last day of each subsequent month, gi@limonthly an amount of 2% on the
un paid arrear contributions.

4) The payment of contribution to Pension Funds prasrity over any payments of
debts.

8. Administration of the Pension Funds

The Authority shall administer the Funds referredinder Article 4 of this Proclamation.

9. Utilization of the Pension Funds
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I) Without prejudice to Article 12(1) of the Soci&ecurity Authority establishment
Proclamation No. 38/1996, the Pension Funds sleailtihized only for effecting benefit

payments stipulated in this Proclamation and inmest purpose.

2) The Pension Funds shall not be attached in cespany debt.

PART THREE

Period of Service and Retirement Age

10. Commencement of Period of Service

1) The period of service of a public servant beguith the date of his appointment or

assignment as a public servant.

2) The period of service of a public servant wogkin an enterprise transferred to the
government ownership shall beginto count as ofdidte of such transfer. However, the
service of employees of such enterprise which haangion scheme or a provident fund
that can balance due amount of pension contribugi@ll be counted, provided that the

accumulated fund is wholly transferred to the RuBkrvants' Pension Funds.

I) Period of service of a public servant shall bé&uglated in complete years, months and

days;

2) Periods of service rendered by any public seriradifferent public offices shall he

counted up;

3) Period of service of a member of the Defensed-or a Police temporary rendered in
a duty other than his regular service upon a goxwent order shall he treated as military

or police service;
4) For any public servant the following shall aleocounted as period of service;

(a) the period of service beyond retirement agenugp government decision subsequent

to
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retirement due to age;

(b) the period of service spent after reinstatenveititout interruption of payment of
salary;

(c) the period of service which was interruptethaut interruption of payment of salary;
(d) the period of service spent in any public ardiy election with regular salary as
People's

Representative on full time basis;

(e) the period of service rendered temporary withoterruption in a government office
if

subsequently employed permanently in the sameepffic

(f) The period of Service rendered in a privatizedblic enterprise having been
transferred

along with the enterprise;

(9) The period of service spent upon a governrogggr in international organizations or

enterprises where the government capital shassssthan fifty per cent (50%).

5) For any public servant the following shall netdounted as period of service;

(a) unless lawfully retained, the service he remdes of the first day of the month
following that

in which he attains retirement age;

(b) without prejudice to any international agreetrte which Ethiopia is a party. Service
rendered in any public office by a public servarft Ethiopian nationality by

naturalization, prior to such naturalization.

6) Period of service referred to under Sub-Artidléd )to (g) of this Article shall be
counted as period of service only where the pu#iwvant pays the contribution due from
him and the employer on his own or made the emplpgg the same based on the salary
paid to him prior to the interruption of his sewvic

7) Where a public servant who has received gratoityo whom reimbursement of

pension contribution was made pursuant to this|Bno&tion is employed or assigned as
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a public servant. his former service shall be cedralong with the new, provided that the

gratuity or the reimbursed ,contribution is paidlb®ith bank interest.

8) On the basis of studies submitted to it by thetharity, the Council of Ministers may
decide that period of service spent on hazarddos ¢o on jobs involving risk to health

and life be counted, as the case may be, upon tiwcactual period.

12.Retirement Age

1) The retirement age of public servants shalldfbows:

(@) for members of Defense Force at the age whiitall be determined by the
appropriate

Provisions of Defense Force establishment Prociamat

(b) for the members of the Police at the age whiddll be determined by the appropriate
Provisions of Police establishment legislations.

(c) for all other public servants sixty (60) years.

2) On the basis of studies submitted to it by thehArity the Council of Minister may
determine

higher retirement age for professional fields whichy need special consideration than
the provided under Sub-Article (1) of this Article.

3) On the basis of studies submitted to it by thetharity, the Council of Ministers may
decide

earlier retirement age than the provided under 3utiele (1) of this Article in the case
of public

servants working on hazardous jobs involving rskealth and life.

PART FOUR

Retirement Pension and Gratuity

13. Retirement Pension

1) A public servant who has completed at leas{(i€) years of service, and retires upon

attaining retirement age, shall receive retirenpamision for life.
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2) A public servant who has completed at least ty(@0) years of service and separates
from the service by voluntary resignation or foryamther causes other than those
provided in this Proclamation shall receive retiesmnpension for life upon attaining
retirement age.

3) A public servant other than member of the Deddfsrce who resigns after completing
at least twenty five (25) years of service shalteree retirement pension for life
beginning with five years prior to retirement age.

4) A member of Defense Force who resigns after ¢etimg at least twenty five (25)
years of service shall receive retirement pensavrlife beginning with three (3) years
prior to retirement age.

5) Where it is ascertained that a public servanb \las separated from service in
accordance with Sub Article (2) through (4) of thirticle becomes incapable of
fulfilling the medical conditions of service due failure in health prior to attaining
retirement age, he shall receive invalidity pengmmlife as of the month following such
ascertainment; in case he dies, his survivors dtmlpaid benefits as of the month

following such death.

14. Amount of Retirement Pension

The retirement pension due to any civil servantl draount to thirty percent (30%) of
the average salary for the last three years pregedtirement, increased for each year of
service beyond ten (10) years;

1) For a public servant other than member of theelse Force or Police by one point
one two five per cent (1.125%);

2) For a member of the Defense Force or Policernsypwint five per cent (1.5%).
However; the retirement pension to be paid purst@r8ub-Article (1) and (2) of this

Article shall not exceed seventy percen%j0
15. Retirement Gratuity

A public servant who has not completed ten (10ysye service and retires on attaining

retirement age shall receive gratuity.
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16. Amountof Gratuity

The gratuity payable in accordance with Articel13his Proclamation shall be;

1) For a public servant other than member of thieidse Force or Police the salary of the
month

preceding retirement multiplied by the number adngeof service;

2) For a member of the Defense Force, or Policestthary of one and one-half month
preceding

retirement multiplied by the number of years ofvass.

PART FIVE

Invalidity Pension and Gratuity

17.Invalidity Pension

1) A public servant who has completed at least(1€) ye;Jrs of service and is retired
because he does not fulfill the medical conditidnservice shall receive invalidity
pension for life.

2) If a beneficiary who is receiving invalidity pgon engages in any gainful activity and

begins getting salary the pension shall be disnaet.

18. Amountof Invalidity Pension
The invalidity pension payable by this Proclamatstiall be calculated as provided under
Article 14 thereof,

19. Invalidity Gratuity
A public servant who has not completed ten (10ys/@& service and retires because he

does not fulfill the medical condition shall reaeivmvalidity gratuity.

20. Amountof Invalidity Gratuity

The gratuity payable in accordance with Article @ this Proclamation shall be
calculated as provided under Article 16 thereof.

21.Reimbursemenbf Contribution

A public servant:
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1) Who separates from work due to resignation aivenpleting ten (10) years, but prior
to completing twenty (20) years of service, or

2) Who separates from work for any other causerdttan specified by this Proclamation
prior to twenty(20) years of service.

Shall be paid an amount equal to the total foucqer(4%) contribution therefore made
by him.

3) Who separates from work due to resignation goarompleting ten (10) years service

shall be entitled to no benefit.

PART SIX
Employment Injury and the Payment
of benefit

"Employment Accident” means any organic injury amdtional disorder suddenly
sustained by a

public servant during or in connection with the fpemance of his work, and shall
include the

following:

(a) injury sustained by a public servant outsifidie regular work, or outside of his
regular

working place or hours, while carrying out ordeysabcompetent authority;

(b) injury sustained by a public servant during autside of working hours while
attempting to

save his work place from destruction or imminemgéa, though without order by a
competent authority;

(C) injury sustained by a public servant whileisigroceeding to or from his place of
work in a

transport service vehicle provided by the officdakhs available for the common use
of its employees or in a vehicle hired and expyedsktined by the office for the same

purpose.
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(d) any injury sustained by a public servant befor after his work or during any
interruption of

work, if he is present in the work place or thenpisees of the undertaking by re'ason of
his

duties in connection with this work,

(e) any injury sustained by a public servant assalt of an action of the employer or a
thrid

person during the performance of his work.

"Occupational Disease” means any pathological ¢mmdiof a public servant which
arises, as a consequence of the kind of work Henpes or because of the surrounding in
which he works, being exposed to the agent thagecthe disease for a certain priod prior
to the date in which the disease became evideoyiged, however, that it does not
include endemic or epidemic disease which are peavaand contracted in the area

where the work is done.

"Regular Work" means a work performed by a publiervant pursuant to
his™'responsibilities or

contract of employment

"Regular Place of Work" means a place where a pu#rvant regularly performs his

duties.

23. Self Inflicted Injury

The provisions of Article 22 of this Proclamatioha$i apply only where the public
servant has not inflicted the injury upon himselfentionally; any injury resulting from
the following acts in particular shall be deemed#éointentionally caused by the public
servant.

1) non-obedience of expressed safety instructionoofobservance of the provisions of
accident

preventive rules specially issued by the employer
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2) reporting to work in a state of intoxication thpaevents him from properly regulating

his conduct or understanding

24.Occupational Disease and Extenf Incapacity Schedule

The Authority, in consultation with the appropriategan, shall by directives issue a
schedule which list,

1) The degree of incapacity,

2) Regarding each occupational disease indicating;

(a) the symptoms,

(b) the kind of work or surrounding that gives riskhe disease,

(c) the minimum of exposure & the agent causirgdisease.

The schedule shall be revised wherever it may bemde necessary, be deemed

necessary, be deemed necessary,

25.Presumption
1) Where a disease listed in the schedule in cdiomewith a work place or with a kind
of work is contracted by a public servant in a esponding situation, it shall be

presumed an occupational disease.

2) Where a public servant who had recovered froocupational disease is reinfected
due to continued placement in the occupation cparding to the disease listed in the

schedule, he shall be presumed to have contrant#tiex occupational disease.

3) Notwithstanding the provisions of Article 22 (@) this Proclamation where a public
servant engaged in the eradication of endemic ioleepc disease contracts same, it shall

be presumed an occupational disease.

26. Admissibility of Proof
Proof may be permitted to the effect that a diseasdisted in the schedule issued under
Article 24 here in above could be of occupationdio, and that diseases listed in the

schedule are manifested in a different symptom thanindicated therein.
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27.Notification of Accident
Where a public servant other than member of theeiissf Force sustains occupational
injury the employer shall notify in writing the sanwith in thirty (30) days of the

occurrence of such accident to the Authority.

28. Assessmendf Employment Injury

1) The extent of employment injury sustained byualic servant shall be assessed by
authorized

medical board in accordance with the schedule tssed pursuant to Article 24 of this
Proclamation

3) When it deems necessary, the Authority can riferassessment to another medical

board for further evaluation,

29.Incapacity Benefit
Incapacity pension for life or incapacity gratughall be paid as the case may be, for

injury sustained from employment.

30. Incapacity Pension

1) A public servant who sustains employment injafynot less than ten percent (1%
and separates from work due to absolute incapmxcitaghall receive an incapacity
pension for life.

2) If a beneficiary who is receiving incapacity pem engages in any gainful activity and
begins getting salary, the pension shall be discoad.

31. Amount of Incapacity Pension

1) In accordance with this Proclamation a publiwaet who sustains employment injury
shall

receive an incapacity pension for life amountindaxty five perceni{45%) of his basic
monthly salary which he was receiving during thenth@orior to the

occurrence of the injury.
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2) If the incapacity pension mentioned under Sutiick ( 1) is less than that or equal to
the retirement pension to which the beneficiargnstled, he shall receive the retirement
pension.

32.Incapacity Gratuity

A public servant who sustains employment injurynot less than ten percent (10%)
without loss of capacity to work shall receive ipaeity gratuity in the form of a lump
sum. However, no gratuity shall be paid if the paecty is assessed at less than ten
percent (10%

33. Amount of Incapacity Gratuity

The amount of incapacity gratuity payable in acaaae with the provisions of Article
32 here in above shall be equal to forty five per¢é5%) of the basic monthly salary
which he was receiving during the month precedhgy dccurrence of the injury times
five years

salary times the amount of percentage of injuryssned.

PART SEVEN

Survivors' Pension and Gratuity

34.General

1) If any public servant:-

(a) who is entitled to retirement or invalidity iocapacity pension, or

(b) who has completed at least ten (I0) yearseovice, but not separated from the
service or

(c) who sustained employment injury dies a penslaall he paid to his survivors.

2) If a public servant who has not completed ted) (lears of service dies before he
separates from the service, the survivors mentionesub-Article 3 (a) and (b) of this
Article shall receive gratuity.

3) The following shall be considered as survivors:

(a) a widow or widower,

(b) children of the deceased who are under eighte@nyears of age,

(c) parents who were wholly or mainly supportedlisy deceased.
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35.Widow's or Widower's Pension

1) The amount of pension payable to a widow or wieloshall be fifty per cent (50%) of
the pension to which the deceased was or would bese entitled.

2) widow's or widower's pension shall be discorghdrom the beginning of the month
following

remamage.

36.0rphan's Pension

1) The amount of pension payable to each survighidd shall be twenty per cent (20%)
of the pension to which the deceased was or woaNeé been entitled.

2) If both parents are dead, the amount of penpayable to each surviving child in
accordance with Sub-Article (1) of this Article fHze thirty per cent (30%).

3) If both parents of an orphan who were or wowdgehbeen entitled to a pension are
dead, he shall receive twenty per cent (20%) ofi @i¢heir pension. Provided, however;
that the amount of pension payable in accordante this Sub-Article shall not be less

than the amount payable in accordance with Sulel&r(R) of this Article.

37.Parent's Pension
The amount of pension payable to each parent Sleafifteen per cent (15%) of the
pension to which the deceased was or would have bettled. If there are no other

survivors the amount shall be twenty perd@05o)

38. Survivors’ Gratuity
The amount of gratuity payable to any survivor khalthe amount of gratuity to which
the deceased would have been entitled and shataloelated in accordance with the

percentage specified in Article 35(1) or 36 of tRreclamation.
39. Limit of Survivors’ Pension

1) If the total benefits payable to survivors, stardance with Article 35 through 38 of
this
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Proclamation is in excess of hundred percé@O(,) of the benefit to which the
deceased was or would have been entitled, eacivadsvshare shall be proportionately
reduced until the total comes down to hundred per@E®0%) .

2) Upon reduction in the number of survivors subesd to adjustment under Sub-Article
() of this Article, further adjustment of the anmiwf benefits shall be made.

PART EIGHT

General Provisions Relating to Benefits

40. Minimum amount of pension and pension adjustnmm the basis of studies
submitted to it by the Authority, the Council of Msters may adjust pension benefit
every five years

41.Mode and Periof Paymentof Pension

I) Pension shall be effected monthly.

2) Payment of retirement pension shall begin ab®imonth following that in which the
public servant retires.

3) Payment of invalidity pension shall begin aghe& month following that in which the
invalidity of the public servant ascertains

4) Payment of incapacity pension shall begin athefmonth following that in which the
permanent total incapacity sustained by the pudgigant ascertains

5) Payment of survivors' pension shall begin athefmonth following that in which the
beneficiary dies.

42.Mode and Periof Paymentof Gratuity

1) Any gratuity is effected in lump sum at once.

2) Retirement or invalidity gratuity shall be pal@abeginning with the first day of the
month following that in which the public servanpaeates from the service.

3) Incapacity gratuity shall be payable beginnimg first day of the month following that

in which tlle injury sustained by the public servascertains.

43.Periodof Limitation
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1) Any claim for payment of arrears of pension Ehalbarred by limitation after one (l)
year.

2) Any claim for payment of gratuity shall be batitey limitation after two (2) years.

3) A claim for reimbursement of pension contribatishall be barred by limitation two
years after the date in which the public servaatirad retirement age or dies.

4) The period of limitation shall beginto run froime day following that in which the
right may be exercised.

5) The period of limitation shall not include thaléwing:-

(a) period lapsed due to a court process stastedtablish right,

(b) period lapsed due to non fulfilment by the ptoyer its obligation to submit
evidentiary

documents on time,

(c) periods necessary for the decision of berefitlement by the Authority.

44 Entitlementof Benefits not Transferable
The right to receive benefits shall not be pledgedannot be transferred by inheritance

or any other means.

45. Attachmentof Benefits

Benefits payable in accordance with this Proclaomasihall not be attached for any debts
unless ordered by a court in respect of:

1) Public fines, public fees or taxes; or

2) Fulfilment of the obligation to supply maintere® in accordance with relevant Civil

Code provisions.

PART NINE

Miscellaneous Provisions

46. Relationship between Entitlements
1) If a public servant who receives retirement pEmse-enters the public service and

receives salary, the pension shall be discontinued.
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2) If a pensioner is re-employed permanently iublip office, the service shall be added
and counted with previous service for the purpddeeoefit entittement. However, if the

new benefit is less than the former benefit thesperer shall have the right to get the
previous benefit;

3) If a beneficiary is entitled to more than onedfd, the amount of benefit to be paid
shall be decided by the authority;

4) Without prejudice to Article 10(2) of this Prachation, a retired employee of
nationalized enterprise who is receiving monthlyndfé on the date of such

nationalization shall continue to get the amountpehsion benefit adjusted to the

appropriate provision of this Proclamation.

47.0Obligation of Employers

1) Any employer shall collect, compile and submit the Authority evidentiary
documents relating to employees which are necedsarthe implementation of this
Proclamation in accordance with the form and withietime decided by the Authority;
2) for the purpose of implementing this Proclamatiany government office, mass or
private organization or individual shall furnisHarmation or written evidence or appear

and testify or give his opinion when so requestgthie Authority.

48. Decisionof the Authority

1) The fulfilment of conditions for entitlement tany kind of benefit payable in
accordance with this Proclamation and the amouthe@benefit shall be decided by the
Authority;

2) The decision of the Authority regarding thoseafied in Sub-Article (1) of this
Article shall be based on its own record, evidegtidocument submitted to it in
accordance with Article 47 of this Proclamation aas the case may be, on additional
evidences produced by the beneficiary;

3) When difference occurs between the recordsefilthority and documents provided
by other organs, the evidentiary document to beepated shall be decided by the
Authority

222



Mehari: Notes & Materials on Employment Law

49. Reviewof Decisions

1) The Authority may review its previous decisiopon request by an aggrieved
beneficiary or on its own initiative;

2) Where upon review the Authority finds that thexeeasonable ground for cancellation
or deduction of benefits, it may suspend paymentht extent the benefit is to be
cancelled or deducted;

3) Notwithstanding the provisions of Article 45 tbfis Proclamation, upon decision of
deduction of any benefit payment contrary to thiscRimation the Authority shall deduct
the amount paid thereof illegally from the benefitthe pensioner and transfer it to the
funds.

50. Appeal

Any public servant or survivor, who is aggrievedthg decision of the Authority made

pursuant to Article 48 or49 of this Proclamatiohalt have a right to lodge an appeal to
the Social Security Appeal Tribunal establishedagtordance with Article 11 of the

Social Security Authority Establishment Proclamatio. 38/1996.

51. Tax Exemption

Not tax shall be payable on benefits received, ipansontribution collected and profit
from investment of pension fund in accordance whth Proclamation.

52.Transitory Provisions

I) Previous laws and directives shall remain agtlie to legal situations created before
the coming into force of this Proclamation.

2) Notwithstanding the provisions of Sub-Article) (@f this Article. a public servant
lawfully retained in service beyond retirement dgdore the coming into force of this
Proclamation shall have a right to into force aftRroclamation shall have a right to
remain in service until he attains the retiremeyd set forth in this Proclamation;

3/ Until the Authority issues the schedule deteingrthe degree of incapacity specified
in Article 24 the practices followed by the medibakrds shall remain applicable.

53.Power to Issue Regulations and Directives
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1) The Council of Ministers may issue regulatioesassary for the implementation of
this

Proclamation;

2) The Authority may issue directives necessaryterimplementation of this

Proclamation and regulations issued pursuant te/8tible (1) of this Article.

54. Penalty
Who ever violates the provisions of this Proclagrabr regulations and directives issued
pursuant to this Proclamation shall be punisheatoordance with the appropriate Penal

Law provisions.

55.Repealed and Inapplicable Laws

1) The following are hereby repealed:-

(a) Public Servants' Pensions Proclamation No.18®B3 (as amended);

(b) Public Servants' Pension Contribution Proclaomalo. 199/1963 (as amended);

(c) Employees of Government Owned Undertakings iBarfaroclamation No. 49/1975;
2) No law and directives shall in so far as itrisdnsistent with this Proclamation, have

force and effect in respect of matters providedriahis Proclamation.

56. Effective Date

This Proclamation shall enter into force as of 8hdf June. 2003.
Done at Addis Ababa, th&" day of June, 2003.

GIRMA WOLDE GIORGIS

PRESIDENT OF THE FEDERAL

DEMOCRA TIC REPUBLIC OF ETHIOPIA

Annex-1V
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C87 Freedom of Association and Protection of the Bht to Organise Convention,

1948

Convention concerning Freedom of Association armmddetion of the Right to Organise
(Note: Date of coming into force: 04:07:1950.)

Convention:C087

Place:(San Francisco)

Session of the Conference:31

Date of adoption:09:07:1948

Subject classification: Freedom of Association

Subject classification: Collective Bargaining angréements

Status: Up-to-date instrument This instrument is ohthe fundamental conventions.
The General Conference of the International Laliangranisation,

Having been convened at San Francisco by the Gionpmody of the International
Labour Office, and having met in its Thirty-firse&sion on 17 June 1948;

Having decided to adopt, in the form of a Conveantioertain proposals concerning
freedom of association and protection of the rightrganise, which is the seventh item
on the agenda of the session;

Considering that the Preamble to the Constitutidn tlee International Labour
Organisation declares "recognition of the principfefreedom of association” to be a
means of improving conditions of labour and of bshing peace;

Considering that the Declaration of Philadelphiaffiems that "freedom of expression
and of association are essential to sustained gsegr

Considering that the International Labour Confeegnat its Thirtieth Session,
unanimously adopted the principles which shouldmfothe basis for international
regulation;

Considering that the General Assembly of the Unidadions, at its Second Session,
endorsed these principles and requested the Iti@mahLabour Organisation to continue
every effort in order that it may be possible tooptdone or several international

Conventions;
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adopts this ninth day of July of the year one tlodsnine hundred and forty-eight the
following Convention, which may be cited as thedélem of Association and Protection
of the Right to Organise Convention, 1948:

PART |. FREEDOM OF ASSOCIATION

Article 1

Each Member of the International Labour Organisafar which this Convention is in
force undertakes to give effect to the followingysions.

Article 2

Workers and employers, without distinction whatsseghall have the right to establish
and, subject only to the rules of the organisationcerned, to join organisations of their
own choosing without previous authorisation.

Article 3

1. Workers' and employers' organisations shall h#we right to draw up their
constitutions and rules, to elect their represematin full freedom, to organise their
administration and activities and to formulate thgogrammes.

2. The public authorities shall refrain from anyenfierence which would restrict this
right or impede the lawful exercise thereof.

Article 4

Workers' and employers' organisations shall ndidixe to be dissolved or suspended by
administrative authority.

Article 5

Workers' and employers' organisations shall hawe tiight to establish and join
federations and confederations and any such om#ms federation or confederation
shall have the right to affiliate with internatidoreaganisations of workers and employers.
Article 6

The provisions of Articles 2, 3 and 4 hereof apigyfederations and confederations of
workers' and employers' organisations.

Article 7

The acquisition of legal personality by workersd @mployers' organisations, federations
and confederations shall not be made subject taitons of such a character as to

restrict the application of the provisions of Algis 2, 3 and 4 hereof.
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Article 8

1. In exercising the rights provided for in thisr@ention workers and employers and
their respective organisations, like other persamarganised collectivities, shall respect
the law of the land.

2. The law of the land shall not be such as to imper shall it be so applied as to
impair, the guarantees provided for in this Conient

Article 9

1. The extent to which the guarantees providedrfahis Convention shall apply to the
armed forces and the police shall be determineadbpnal laws or regulations.

2. In accordance with the principle set forth inrgggaph 8 of Article 19 of the
Constitution of the International Labour Organisatthe ratification of this Convention
by any Member shall not be deemed to affect angtieg law, award, custom or
agreement in virtue of which members of the arnwedefs or the police enjoy any right
guaranteed by this Convention.

Article 10

In this Convention the ternorganisation means any organisation of workers or of
employers for furthering and defending the intesedtworkers or of employers.

PART Il. PROTECTION OF THE RIGHT TO ORGANISE

Article 11

Each Member of the International Labour Organisafar which this Convention is in
force undertakes to take all necessary and apptepmeasures to ensure that workers
and employers may exercise freely the right to migg

PART Ill. MISCELLANEOUS PROVISIONS

Article 12

1.In respect of the territories referred to in Adi 35 of the Constitution of the
International Labour Organisation as amended byQbastitution of the International
Labour Organisation Instrument of Amendment 194Beiothan the territories referred to
in paragraphs 4 and 5 of the said article as somdetk each Member of the Organisation
which ratifies this Convention shall communicate ttte Director-General of the
International Labour Office with or as soon as guesafter its ratification a declaration

stating:
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a) the territories in respect of which it underskieat the provisions of the Convention
shall be applied without modification;

b) the territories in respect of which it undertakbat the provisions of the Convention
shall be applied subject to modifications, togethigh details of the said modifications;

c) the territories in respect of which the Conventis inapplicable and in such cases the
grounds on which it is inapplicable;

d) the territories in respect of which it reseriteglecision.

2. The undertakings referred to in subparagraphan@ (b) of paragraph 1 of this Article
shall be deemed to be an integral part of theicatibn and shall have the force of
ratification.

3. Any Member may at any time by a subsequent deed@ cancel in whole or in part
any reservations made in its original declarationirtue of subparagraphs (b), (c) or (d)
of paragraph 1 of this Article.

4. Any Member may, at any time at which the Conients subject to denunciation in
accordance with the provisions of Article 16, conmicate to the Director-General a
declaration modifying in any other respect the teohany former declaration and stating
the present position in respect of such territcaies may specify.

Article 13

1. Where the subject-matter of this Conventioniibiw the self-governing powers of any
non-metropolitan territory, the Member responsiiolethe international relations of that
territory may, in agreement with the governmentthed territory, communicate to the
Director-General of the International Labour Offigaleclaration accepting on behalf of
the territory the obligations of this Convention.

2. A declaration accepting the obligations of t@isnvention may be communicated to
the Director-General of the International Labouficef

a) by two or more Members of the Organisation Bpeet of any territory which is under
their joint authority; or

b) by any international authority responsible foe administration of any territory, in
virtue of the Charter of the United Nations or othise, in respect of any such territory.
3. Declarations communicated to the Director-Gdrafrghe International Labour Office

in accordance with the preceding paragraphs of Aicle shall indicate whether the
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provisions of the Convention will be applied in therritory concerned without
modification or subject to modifications; when tlieclaration indicates that the
provisions of the Convention will be applied subjecmodifications it shall give details
of the said modifications.

4. The Member, Members or international authoribtpmeerned may at any time by a
subsequent declaration renounce in whole or in thertright to have recourse to any
modification indicated in any former declaration.

5. The Member, Members or international authordagaerned may, at any time at which
this Convention is subject to denunciation in adeace with the provisions of Article
16, communicate to the Director-General a declamatiodifying in any other respect the
terms of any former declaration and stating thesqmé position in respect of the
application of the Convention.

PART IV. FINAL PROVISIONS

Article 14

The formal ratifications of this Convention shak lrommunicated to the Director-
General of the International Labour Office for istgation.

Article 15

1. This Convention shall be binding only upon thddembers of the International
Labour Organisation whose ratifications have begistered with the Director-General.
2. It shall come into force twelve months after tiae on which the ratifications of two
Members have been registered with the Director-@&ne

3. Thereatfter, this Convention shall come into éofar any Member twelve months after
the date on which its ratifications has been regest.

Article 16

1. A Member which has ratified this Convention ntsnounce it after the expiration of
ten years from the date on which the Conventiost faiomes into force, by an act
communicated to the Director-General of the Inteamal Labour Office for registration.
Such denunciation shall not take effect until omaryafter the date on which it is
registered.

2. Each Member which has ratified this Conventiad @hich does not, within the year

following the expiration of the period of ten yeanentioned in the preceding paragraph,
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exercise the right of denunciation provided fotthis Article, will be bound for another
period of ten years and, thereafter, may denouhiseGonvention at the expiration of
each period of ten years under the terms providethfthis Article.

Article 17

1. The Director-General of the International Lab@ffice shall notify all Members of
the International Labour Organisation of the regisdn of all ratifications, declarations
and denunciations communicated to him by the Membgthe Organisation.

2. When notifying the Members of the Organisatidrttee registration of the second
ratification communicated to him, the Director-Gealeshall draw the attention of the
Members of the Organisation to the date upon wiieh Convention will come into
force.

Article 18

The Director-General of the International Labourfi€f shall communicate to the
Secretary-General of the United Nations for regigin in accordance with Article 102
of the Charter of the United Nations full partiaglaf all ratifications, declarations and
acts of denunciation registered by him in accordamith the provisions of the preceding
articles.

Article 19

At such times as it may consider necessary the @mg Body of the International
Labour Office shall present to the General Confeeea report on the working of this
Convention and shall examine the desirability aefcpig on the agenda of the Conference
the question of its revision in whole or in part.

Article 20

1. Should the Conference adopt a new Conventiosingyvthis Convention in whole or
in part, then, unless the new Convention otherprseides:

a) the ratification by a Member of the new revis@aonvention shall ipso jure involve the
immediate denunciation of this Convention, notwiginsling the provisions of Article 16
above, if and when the new revising Conventionldtale come into force;

b) as from the date when the new revising Convantmmes into force this Convention

shall cease to be open to ratification by the Membe
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2. This Convention shall in any case remain in doirt its actual form and content for

those Members which have ratified it but have atified the revising Convention.

Article 21

The English and French versions of the text of @osvention are equally authoritative.
Annex-V

C98 Right to Organise and Collective Bargaining Covention, 1949

Convention concerning the Application of the Prnobes of the Right to Organise and to

Bargain Collectively Convention:C098

Status: Up-to-date instrument This instrument is ohthe fundamental conventions.

The General Conference of the International Laléangranisation,

Having been convened at Geneva by the Governing/ Bddhe International Labour

Office, and having met in its Thirty-second Sessiar8 June 1949, and

Having decided upon the adoption of certain projsosancerning the application of the

principles of the right to organise and to bargaofiectively, which is the fourth item on

the agenda of the session, and

Having determined that these proposals shall tdie form of an international

Convention,

adopts this first day of July of the year one ttaous nine hundred and forty-nine the

following Convention, which may be cited as the Rigo Organise and Collective

Bargaining Convention, 1949:

Article 1

1. Workers shall enjoy adequate protection agaantt of anti-union discrimination in

respect of their employment.

2. Such protection shall apply more particularlyaspect of acts calculated to--

(a) make the employment of a worker subject todbedition that he shall not join a

union or shall relinquish trade union membership;

(b) cause the dismissal of or otherwise prejudicevaker by reason of union

membership or because of participation in unioiviiets outside working hours or, with

the consent of the employer, within working hours.

Article 2
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1. Workers' and employers' organisations shallyea@equate protection against any acts
of interference by each other or each other's agenmembers in their establishment,
functioning or administration.

2. In particular, acts which are designed to pr@amthte establishment of workers'
organisations under the domination of employersemployers' organisations, or to
support workers' organisations by financial or othneans, with the object of placing
such organisations under the control of employerenoployers' organisations, shall be
deemed to constitute acts of interference withertteaning of this Article.

Article 3

Machinery appropriate to national conditions stulestablished, where necessary, for
the purpose of ensuring respect for the right tganise as defined in the preceding
Articles.

Article 4

Measures appropriate to national conditions shetbelsen, where necessary, to
encourage and promote the full development anisatiibn of machinery for voluntary
negotiation between employers or employers' orgdioiss and workers' organisations,
with a view to the regulation of terms and condit@f employment by means of
collective agreements.

Article 5

1. The extent to which the guarantees providedanftiis Convention shall apply to the
armed forces and the police shall be determinediitipnal laws or regulations.

2. In accordance with the principle set forth imggaph 8 of Article 19 of the
Constitution of the International Labour Organisatthe ratification of this Convention
by any Member shall not be deemed to affect anstiexj law, award, custom or
agreement in virtue of which members of the arnoedefs or the police enjoy any right
guaranteed by this Convention.

Article 6

This Convention does not deal with the positiopualblic servants engaged in the
administration of the State, nor shall it be camstiras prejudicing their rights or status in
any way.

Article 7
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The formal ratifications of this Convention shak lrommunicated to the Director-
General of the International Labour Office for istcation.

Article 8

1. This Convention shall be binding only upon thddembers of the International
Labour Organisation whose ratifications have begrstered with the Director-General.
2. It shall come into force twelve months after tiae on which the ratifications of two
Members have been registered with the Director-@G¢ne

3. Thereatfter, this Convention shall come into éofar any Member twelve months after
the date on which its ratification has been regeste

Article 9

1. Declarations communicated to the Director-Gdnafrghe International Labour Office
in accordance with paragraph 2 of Article 35 of thenstitution of the International
Labour Organisation shall indicate --

a) the territories in respect of which the Membanaerned undertakes that the provisions
of the Convention shall be applied without modifica;

b) the territories in respect of which it undertakbat the provisions of the Convention
shall be applied subject to modifications, togethi¢gh details of the said modifications;

c) the territories in respect of which the Conventis inapplicable and in such cases the
grounds on which it is inapplicable;

d) the territories in respect of which it reseritessdecision pending further consideration
of the position.

2. The undertakings referred to in subparagraphan@ (b) of paragraph 1 of this Article
shall be deemed to be an integral part of theicatibn and shall have the force of
ratification.

3. Any Member may at any time by a subsequent deed@ cancel in whole or in part
any reservation made in its original declarationirtue of subparagraph (b), (c) or (d) of
paragraph 1 of this Article.

4. Any Member may, at any time at which the Conients subject to denunciation in
accordance with the provisions of Article 11, conmicate to the Director-General a
declaration modifying in any other respect the teohany former declaration and stating

the present position in respect of such territcaieg may specify.
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Article 10

1. Declarations communicated to the Director-Gdnafrghe International Labour Office
in accordance with paragraph 4 or 5 of Article 3%he Constitution of the International
Labour Organisation shall indicate whether the mions of the Convention will be
applied in the territory concerned without modifioa or subject to modifications; when
the declaration indicates that the provisions ef @onvention will be applied subject to
modifications, it shall give details of the saiddifecations.

2. The Member, Members or international authoripmaerned may at any time by a
subsequent declaration renounce in whole or in thertright to have recourse to any
modification indicated in any former declaration.

3. The Member, Members or international authordgaerned may, at any time at which
this Convention is subject to denunciation in adeoce with the provisions of Article
11, communicate to the Director-General a declamatiodifying in any other respect the
terms of any former declaration and stating thesgmé position in respect of the
application of the Convention.

Article 11

1. A Member which has ratified this Convention ntenounce it after the expiration of
ten years from the date on which the Conventiost fiomes into force, by an act
communicated to the Director-General of the Inteamal Labour Office for registration.
Such denunciation shall not take effect until orearyafter the date on which it is
registered.

2. Each Member which has ratified this Conventiad which does not, within the year
following the expiration of the period of ten yeanentioned in the preceding paragraph,
exercise the right of denunciation provided fothis Article, will be bound for another
period of ten years and, thereafter, may denouhiseGonvention at the expiration of
each period of ten years under the terms providethfthis Article.

Article 12

1. The Director-General of the International Lab@iffice shall notify all Members of
the International Labour Organisation of the regisdn of all ratifications, declarations

and denunciations communicated to him by the Membgthe Organisation.
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2. When notifying the Members of the Organisatidrttee registration of the second
ratification communicated to him, the Director-Gealeshall draw the attention of the
Members of the Organisation to the date upon wiineh Convention will come into
force.

Article 13

The Director-General of the International Labourfi€ shall communicate to the
Secretary-General of the United Nations for regitgin in accordance with Article 102
of the Charter of the United Nations full partiawglaf all ratifications, declarations and
acts of denunciation registered by him in accordamith the provisions of the preceding
articles.

Article 14

At such times as it may consider necessary the @mg Body of the International
Labour Office shall present to the General Confegea report on the working of this
Convention and shall examine the desirability aefcpig on the agenda of the Conference
the question of its revision in whole or in part.

Article 15

1. Should the Conference adopt a new Conventiosingvthis Convention in whole or
in part, then, unless the new Convention otherpiseides,

a) the ratification by a Member of the new revis@gnvention shall ipso jure involve the
immediate denunciation of this Convention, notwginsling the provisions of Article 11
above, if and when the new revising Conventionldteale come into force;

b) as from the date when the new revising Convant@mes into force, this Convention
shall cease to be open to ratification by the Membe

2. This Convention shall in any case remain indarcits actual form and content for
those Members which have ratified it but have atified the revising Convention.
Article 16

The English and French versions of the text of @osvention are equally authoritative.

Annex-VI
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C158 Termination of Employment Convention, 1982

Convention concerning Termination of Employmenttred Initiative of the Employer
Convention:C158

The General Conference of the International Lalfangranisation,

Having been convened at Geneva by the Governing/ Bddhe International Labour
Office, and having met in its Sixty-eighth Sessoon2 June 1982, and

Noting the existing international standards corgdim the Termination of Employment
Recommendation, 1963, and

Noting that since the adoption of the TerminatidnEonployment Recommendation,
1963, significant developments have occurred inldlae and practice of many member
States on the questions covered by that Recommengdand

Considering that these developments have madgibppate to adopt new international
standards on the subject, particularly having mdarthe serious problems in this field
resulting from the economic difficulties and teclogical changes experienced in recent
years in many countries,

Having decided upon the adoption of certain projsogath regard to termination of
employment at the initiative of the employer, whistthe fifth item on the agenda of the
session, and

Having determined that these proposals shall tdie form of an international
Convention;

adopts this twenty-second day of June of the yeartbousand nine hundred and eighty-
two the following Convention, which may be citedthe Termination of Employment
Convention, 1982:

PART |. METHODS OF IMPLEMENTATION, SCOPE AND DEFINIONS

Article 1

The provisions of this Convention shall, in sodarthey are not otherwise made effective
by means of collective agreements, arbitration da/ar court decisions or in such other
manner as may be consistent with national practiee,given effect by laws or
regulations.

Article 2
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1. This Convention applies to all branches of eoginoactivity and to all employed
persons.

2. A Member may exclude the following categorieseafiployed persons from all or
some of the provisions of this Convention:

(a) workers engaged under a contract of employrfterd specified period of time or a
specified task;

(b) workers serving a period of probation or a tualg period of employment,
determined in advance and of reasonable duration;

(c) workers engaged on a casual basis for a skaddg

3. Adequate safeguards shall be provided agaiostirse to contracts of employment for
a specified period of time the aim of which is tmia the protection resulting from this
Convention.

4. In so far as necessary, measures may be tak#relyompetent authority or through
the appropriate machinery in a country, after ctiasan with the organisations of
employers and workers concerned, where such égigtxclude from the application of
this Convention or certain provisions thereof catexzs of employed persons whose
terms and conditions of employment are governedgd®cial arrangements which as a
whole provide protection that is at least equivalenthe protection afforded under the
Convention.

5. In so far as necessary, measures may be tak#relyompetent authority or through
the appropriate machinery in a country, after ctiasan with the organisations of
employers and workers concerned, where such egigtxclude from the application of
this Convention or certain provisions thereof otlienited categories of employed
persons in respect of which special problems ailestantial nature arise in the light of
the particular conditions of employment of the werskconcerned or the size or nature of
the undertaking that employs them.

6. Each Member which ratifies this Convention shet in the first report on the
application of the Convention submitted under Aeti@2 of the Constitution of the
International Labour Organisation any categoriesciwhmay have been excluded in
pursuance of paragraphs 4 and 5 of this Articleingi the reasons for such exclusion,

and shall state in subsequent reports the posttiats law and practice regarding the
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categories excluded, and the extent to which etiestbeen given or is proposed to be
given to the Convention in respect of such categori

Article 3

For the purpose of this Convention the tetarsninationandtermination of employment
mean termination of employment at the initiativeted employer.

PART Il. STANDARDS OF GENERAL APPLICATION

DIVISION A. JUSTIFICATION FOR TERMINATION

Article 4

The employment of a worker shall not be terminatatéss there is a valid reason for
such termination connected with the capacity ordceh of the worker or based on the
operational requirements of the undertaking, esfatvient or service.

Article 5

The following, inter alia, shall not constitute iateasons for termination:

(a) union membership or participation in union\dtigs outside working hours or, with
the consent of the employer, within working hours;

(b) seeking office as, or acting or having acted the capacity of, a workers'
representative;

(c) the filing of a complaint or the participation proceedings against an employer
involving alleged violation of laws or regulationsrecourse to competent administrative
authorities;

(d) race, colour, sex, marital status, family respbilities, pregnancy, religion, political
opinion, national extraction or social origin;

(e) absence from work during maternity leave.

Article 6

1. Temporary absence from work because of illnessjory shall not constitute a valid
reason for termination.

2. The definition of what constitutes temporaryaire from work, the extent to which
medical certification shall be required and possibimitations to the application of
paragraph 1 of this Article shall be determinedactordance with the methods of

implementation referred to in Article 1 of this Gamtion.
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DIVISION B. PROCEDURE PRIOR TO OR AT THE TIME OF RBMINATION

Article 7

The employment of a worker shall not be termindtedreasons related to the worker's
conduct or performance before he is provided arodppity to defend himself against
the allegations made, unless the employer canasbrably be expected to provide this
opportunity.

DIVISION C. PROCEDURE OF APPEAL AGAINST TERMINATION

Article 8

1. A worker who considers that his employment hesnbunjustifiably terminated shall
be entitled to appeal against that terminatiomtangpartial body, such as a court, labour
tribunal, arbitration committee or arbitrator.

2. Where termination has been authorised by a ctanmpauthority the application of
paragraph 1 of this Article may be varied accordmgational law and practice.

3. A worker may be deemed to have waived his figlappeal against the termination of
his employment if he has not exercised that rigithivw a reasonable period of time after
termination.

Article 9

1. The bodies referred to in Article 8 of this Cention shall be empowered to examine
the reasons given for the termination and the atlhreumstances relating to the case and
to render a decision on whether the termination justgfied.

2. In order for the worker not to have to bear aldhe burden of proving that the
termination was not justified, the methods of inmpémtation referred to in Article 1 of
this Convention shall provide for one or the otbeeboth of the following possibilities:

(a) the burden of proving the existence of a ved@son for the termination as defined in
Article 4 of this Convention shall rest on the eaydr;

(b) the bodies referred to in Article 8 of this @ention shall be empowered to reach a
conclusion on the reason for the termination havegpard to the evidence provided by
the parties and according to procedures providetiyfmational law and practice.

3. In cases of termination stated to be for read@sed on the operational requirements
of the undertaking, establishment or service, tbéids referred to in Article 8 of this

Convention shall be empowered to determine whethertermination was indeed for
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these reasons, but the extent to which they skl lse empowered to decide whether
these reasons are sufficient to justify that teation shall be determined by the methods
of implementation referred to in Article 1 of ti@®nvention.

Article 10

If the bodies referred to in Article 8 of this Camtion find that termination is unjustified
and if they are not empowered or do not find itcpicable, in accordance with national
law and practice, to declare the termination irdzaind/or order or propose reinstatement
of the worker, they shall be empowered to ordempayt of adequate compensation or
such other relief as may be deemed appropriate.

DIVISION D. PERIOD OF NOTICE

Article 11

A worker whose employment is to be terminated sbalentitled to a reasonable period
of notice or compensation in lieu thereof, unlessshguilty of serious misconduct, that
is, misconduct of such a nature that it would beeasonable to require the employer to
continue his employment during the notice period.

DIVISION E. SEVERANCE ALLOWANCE AND OTHER INCOME PRTECTION
Article 12

1. A worker whose employment has been terminated k& entitled, in accordance with
national law and practice, to-

(a) a severance allowance or other separation ibentfe amount of which shall be
based inter alia on length of service and the I@felvages, and paid directly by the
employer or by a fund constituted by employerstcouations; or

(b) benefits from unemployment insurance or asst&ar other forms of social security,
such as old-age or invalidity benefits, under themmal conditions to which such benefits
are subject; or

(c) a combination of such allowance and benefits.

2. A worker who does not fulfill the qualifying cditions for unemployment insurance or
assistance under a scheme of general scope nedx mpatid any allowance or benefit
referred to in paragraph 1, subparagraph (a), isf Aticle solely because he is not

receiving an unemployment benefit under paragra@uliparagraph (b).
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3. Provision may be made by the methods of impleatiem referred to in Article 1 of
this Convention for loss of entittement to the waiimce or benefits referred to in
paragraph 1, subparagraph (a), of this Articleha event of termination for serious
misconduct.

PART Ill. SUPPLEMENTARY PROVISIONS CONCERNING TERMATIONS OF
EMPLOYMENT FOR ECONOMIC, TECHNOLOGICAL, STRUCTURALOR
SIMILAR REASONS

DIVISION A. CONSULTATION OF WORKERS' REPRESENTATNE&

Article 13

1. When the employer contemplates terminations feasons of an economic,
technological, structural or similar nature, thepéyer shall:

(a) provide the workers' representatives conceimgdod time with relevant information
including the reasons for the terminations conteeol, the number and categories of
workers likely to be affected and the period ovéiich the terminations are intended to
be carried out;

(b) give, in accordance with national law and pcagtthe workers' representatives
concerned, as early as possible, an opportunitgdasultation on measures to be taken
to avert or to minimise the terminations and measuo mitigate the adverse effects of
any terminations on the workers concerned sucmdmg alternative employment.

2. The applicability of paragraph 1 of this Artiakeay be limited by the methods of
implementation referred to in Article 1 of this Gemtion to cases in which the number
of workers whose termination of employment is comated is at least a specified
number or percentage of the workforce.

3. For the purposes of this Article the tettme workers' representatives concermadans
the workers' representatives recognised as suckatignal law or practice, in conformity
with the Workers' Representatives Convention, 1971.

DIVISION B. NOTIFICATION TO THE COMPETENT AUTHORITY

Article 14

1. When the employer contemplates terminations rfeasons of an economic,
technological, structural or similar nature, hellshatify, in accordance with national law

and practice, the competent authority thereof aty ems possible, giving relevant
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information, including a written statement of tle@sons for the terminations, the number
and categories of workers likely to be affected #edperiod over which the terminations
are intended to be carried out.

2. National laws or regulations may limit the apability of paragraph 1 of this Article
to cases in which the number of workers whose tmatiun of employment is
contemplated is at least a specified number oregpeage of the workforce.

3. The employer shall notify the competent autlyooit the terminations referred to in
paragraph 1 of this Article a minimum period of ¢inbefore carrying out the
terminations, such period to be specified by natidews or regulations.

PART IV. FINAL PROVISIONS

Article 15

The formal ratifications of this Convention shak lrommunicated to the Director-
General of the International Labour Office for istgation.

Article 16

1. This Convention shall be binding only upon thddembers of the International
Labour Organisation whose ratifications have begistered with the Director-General.
2. It shall come into force twelve months after tla@e on which the ratifications of two
Members have been registered with the Director-@G¢ne

3. Thereatfter, this Convention shall come into éofar any Member twelve months after
the date on which its ratification has been regeste

Article 17

1. A Member which has ratified this Convention ntinounce it after the expiration of
ten years from the date on which the Conventiost fiomes into force, by an act
communicated to the Director-General of the Inteamal Labour Office for registration.
Such denunciation shall not take effect until omaryafter the date on which it is
registered.

2. Each Member which has ratified this Conventiod which does not, within the year
following the expiration of the period of ten yeangntioned in the preceding paragraph,
exercise the right of denunciation provided fothis Article, will be bound for another
period of ten years and, thereafter, may denouniseGonvention at the expiration of

each period of ten years under the terms providethfthis Article.

242



Mehari: Notes & Materials on Employment Law

Article 18

1. The Director-General of the International Lab@ffice shall notify all Members of
the International Labour Organisation of the registn of all ratifications and
denunciations communicated to him by the Membeth®Organisation.

2. When notifying the Members of the Organisatidrtiee registration of the second
ratification communicated to him, the Director-Gealeshall draw the attention of the
Members of the Organisation to the date upon wiineh Convention will come into
force.

Article 19

The Director-General of the International Labourfi€f shall communicate to the
Secretary-General of the United Nations for regtgtin in accordance with article 102 of
the Charter of the United Nations full particulan$ all ratifications and acts of
denunciation registered by him in accordance with provisions of the preceding
Articles.

Article 20

At such times as it may consider necessary the @mg Body of the International
Labour Office shall present to the General Confegea report on the working of this
Convention and shall examine the desirability @icpig on the agenda of the Conference
the question of its revision in whole or in part.

Article 21

1. Should the Conference adopt a new Conventiosingyvthis Convention in whole or
in part, then, unless the new Convention otherpis#ides-

(a) the ratification by a Member of the new revisi@onvention shall ipso jure involve
the immediate denunciation of this Convention, nitiistanding the provisions of Article
17 above, if and when the new revising Conventtwall$rave come into force;

(b) as from the date when the new revising Coneantbmes into force this Convention
shall cease to be open to ratification by the Membe

2. This Convention shall in any case remain in doirt its actual form and content for

those Members which have ratified it but have atified the revising Convention.
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-------------------- End of Text--------------------m-----
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