Environmental Law

Teaching Materid

Prepared by:

Tsegai Berhane

Mekelle University Faculty of Law
&

Merhatbeb Teklemedhn

Mekelle University Faculty of Law

Prepared under the Sponsor ship of the Justice and L egal
System Research Ingtitute

2009



TABLE OF CONTENTS page

CHAPTER 1 INTRODUCTION TO ENVIRONMENTAL LAW
1.1Meaning of “ENVIFONMENT ... ... e e e e 1
1.2 Introduction to Environmental Law: From Internatid and National Law

PEISPECLIVES ... ..t e e e e e e e e 3
1.2.1 What is International Environmental Law?. ..o 3
1.2.2 What is National Environmental Law.........ccovvviiiiiiis e iieaeieianns 5

1.2.3 Factors that Gave Rise to Environmental Law: Nai@md

International Perspective.... ..o vii i e 5
1.2.4 Historical Development of International Environméatw ................. 6
1.2.5 Historical Development of Environmental Law in Etpia................ 10
1.2.6 Levels of Environmental Law............ccooviii it e 13

1.2.7 The Role of International and National Laws in Bretection
ENVITONMENT ..o e e e e e e e e e s 14
1.2.8 Does the Existing Environmental Law Adequately ecot

the ENVIFONMENT? ... e e e e e e 15
1.3Foundations of Environmental Protection...............cooiiii i e e e 16
1.3.1 Religious TraditioNS........coviuiie it e et e came e e 16
1.3.2 Traditional CommUNILIES .......c.uieii i 18
1.4The Sources and the Law Making Process of Enviromah&aw..................... 20
1.4.1 The Sources of Environmental Law .............c.oooiiiiiiiiininnanss 20
1.4.1.1 National LaW.......ouuii i e e e 20
1.4.1.2 International Law..........c.oiiiiiiiiiiii i e e e e 25

1.4.2 The Law Making Process: National and Internatid?eispective......... 28

1.4.2.1 The Law Making Process of Environmental Law
IN EthIOPIa. .. ... e 28
1.4.2.2 The Law Making Process of International
Environmental Law..........cooiiii i e 29
1.5Nature of Environmental Problems, and Damages .........cmeeeeeveniennnn.. .31

1.5.1 Nature of Environmental Problems. ... ..o 31



1.5.2 Pollution to Environment as International, Regioaiadi

National CONCEIM.......u e e e e e e e 37
1.5.3 The Rationale for the Protection of the Environment....................... 38
1.5.4 Nature of Environmental Damages..........co.veiiiiiiiiciiii e 40
1.5.4.1 Problems in Defining Environmental Damages................ 40
1.5.4.2 Damages Forming New and Additional Category
of Damage to the Environment...............ccooiiimneeeneinnnen. 42
LB SUMIMIATY .. et e e e e e e e e e e e e et e e e e r e e e e 45
1.7ReVIEW QUESTIONS ...ttt e et e e e e e e e e e e e e e e e e 48
CHAPTE 2 BASIC PRINCIPLES OF ENVIRONMENTAL LAW
2.1. Introduction to the Basic Principles of Environmted Law..................... 49
2.2, PreVENTION. .. .cu e e e e e e e e 53
PR B o = Tor= 10 1o o F PP 54
2.4, POlULEN PaYS. .. ittt et e e e e e e e e e e e 56
2.5.Environmental Justice and EQUItY..........c.cooiiiiiiiiiin i i 58
2.5.1. Environmental Justice Generally.............coooiiiiiiiiiccnicie e, 58
2.5.2. PUBHC TIUSE. .. e e e e e 58
2.6.The Integration PrinCiple. .. ... e e e e 59
2.7.The Public Participation PrincCiple..........cooooi i 60
2.8.The Obligation of States’ not to Cause Damage @dghvironment ............61
2.9. States’ Obligation to Cooperate, to Inform and tmgult with
Other StAtES. ...ttt e e e e e e e 63
2.10.Shared Natural Resources, Common Property and Cammo
Heritage of Mankind... ... ..o e 65
2.11.The Principle of Sustainable Development................ccccceeeiiiiiiiieeinnnn....68
2. 00 SUMIMATY .. et ettt et e e e e e e e e ettt r e e e e e e e 73
2.12 ReVIEW QUESLIONS ... .ottt ie et et et e e e e e e e e e e s e eae 75
CHAPTER 3ENVIRONMENTAL RIGHTS
3.1lIntroduction to Environmental RightS...cue..o i 77



3.2 RIght to INfOrmation..........ov it e e e e e 77

3.2.1 National [aW. ... .o 78
3.2.2 International [aW......... ..o e 78
3.3 Public PartiCipation...........o oo e e 80
3.3 1 NAONAl TAW. ... e 81
3.3.2 International [aW. ... ... ....ouee e 81
.4 ACCESS 10 JUSHICE. .. et ittt e e et e e et e et e e e e e e 82
3.5 Environmental QUality...... ..o 83
3.5. 1 NAioNAl [aW... ..o e 83
3.5.2 International [aW. .. ..o 83
B B SUMIMAIY ...t et e e e e et et e et et e e et et e e e e e e 84
3.7 REVIEW QUESHIONS ...ttt e e e e e e e e et et et e e e e 85

CHAPTER 4 COMMON LEGAL MECHANISMSOF ENVIRONMENTAL

PROTECTION
4.1 Introduction to Common Legal Mechanisms of Enviremtal Protection.......... 86
4.2 Prohibiting and Restricting Activities and SubstiC..............cocovviiiiiiunnn. 87
4.2.1 Polluting ACHIVITIES. .. ...t e e e e 87
4.2.2 Use of BiologiCal RECOUISES ......cviiiiiiiiieie e e e e e e e 87
4.3 Product and Process Standards ..........cc..oeoieiir i e e i e 88
4.3.1 ProcCess Standards .........coueeiie it e e e 88
4.3.2 ProducCt Standards ..........ccoiiiiinii e 89
4.3.3 EMISSION Standards ...... ..ot 90
4.3.4 Ambient Quality Standards ............cooiiiiii i 91
4.4 Prior Licensing and Permits ..........cooiiiii i e 91
4.4.1 NAtONAl LAW ..o e e e e e e e e 92
4.4.2 International LAW ... e e e 93
4.5 Prior Informed CONSENT .....uuniie e e e e e e e 94

4.6 Environmental Impact Assessment and Monitoring ...... e ceeveiieienvnn....95
4.7Land Use RegUIALION .....voui i et e e e e e e e e e e 98

4.7.1 National and International Regulations ...............ccooiiii i icinnne 98



4.7.2 Land Use Regulation and Property Rights ...............ccceeeeentt....99
.8 SUIMIMABIY . ..ottt et e et e e e ettt e e et et e et et et et et et e s e eeas 100
A9 REVIEW QUESTIONS ...ttt it ettt e et e e e e e e e e e e e e e e e e 102

CHAPTER 5LEGAL FRAMEWORK OF ENVIRONMENTAL LITIGATION

5.1 Different Facets of Legal Personality and Standm@gelation
to Environmental Proceeding ........c.cooiviiiiiiin i e e 103
5.1.1 Legal Personality and Standing; the Environmera hsgal
ENntity in ISl .. ..o 103
5.1.2 Legal Personality and Standing Vis-a-vis the Futeemeration............ 106
5.2 Liberalization of Standing in Environmental Prodieg that Led to
Public Interest Litigation..........oo v i e e e e e 110
5.3 Citizen Standing in Case of Environmental Authesti
Inaction or Abuse: Judicial ReVIEW..........ccoiiiiii i e 120
5.4 Citizen Standing to Challenge the ConstitutionadityEnvironmental

Authorities’ Acts: Issue of Constitutiongili...............cocvvevi i i, 126
5.5 Citizen Standing before International Courts anibdmals....................... 127
5.6 Public Interest Litigation Case: APAP vs. Enviraamtal Protection

AUTNOTILY .. e e e e e 133
5.7 Recommendations for the Realization of PublicriggeLitigation

in Relation to Environmental Proceeding.............cooooi i i e 141
5.8 Judicial Activism and Environmental Rights Protenti............................ 149

5.8.1 General Overview of Judicial Activism in EnvironntehProtection.......149

5.8.1.1Justification for Judicial ACtIVISM..........ccooiiiiiiiiiiii e 149

5.8.1.2Evolving New Rights: the Sole Creation of Judidativism.............. 150
5.8.2 Judicial Activism in the Protection of Environmemtder the Ethiopian

Legal SY S eM . ..t e e e 151

5.9 SUMMAIY .ottt e e e e e e e e e e 156

5.10REVIEW QUESLIONS. .. ..ttt ittt et et et e e e e e e e e e e n e e e 159



CHAPTER 6 REMEDIESAND ENFORCEMENT

6.1Introduction to Environmental Remedies............cooviii ittt e e 160
6.2 Some Guidelines For Assessing Sanctions In Enviemtah Cases................. 162
6.3 Constitutional Law RemMEedI€S..........oviiiiiiie e e e 163
6.4 Administrative REMEIES ..........ouuieiii i 164
6.5 CIVil LI@bility ... .e et e 166
6.6 Criminal Liability. .. ... 174
6.7 Enforcement of Judicial DECISIONS ...........cciuiiiii it e e e 182
B. 8 SUMIMIAIY ..ttt it et e et e et e et e et e e e 184
B.9REVIEW QUESTIONS. ...t e e e e e e e e e e e e e 186



Environmental Law Teaching Material

CHAPTER 1 INTRODUCTION TO ENVIRONMENTAL LAW

1.1 Meaning of “Environment”

A legal definition of the environment helps deliteeghe scope of the subject, determine the
application of legal rules, and establish the ext#nliability when harm occurs. The word
environmentis derived from an ancient French woethvironner, meaning to encircle. By
broadly applying to surroundings, environment aaciude the aggregate of natural, social and
cultural conditions that influence the life of amlividual or community. Thus, environmental
problems can be deemed to include such problemsa#s&c congestion, crime, and noise.
Geographicallyenvironmentan refer to a limited area or encompass the epiérget, including

the atmosphere and stratosphere.

Of course, defining an Environment is not an eask.t Most treaties, declarations, codes of
conduct, guidelines, etc. don’t attempt to defindiriectly. No doubt this is because it is difficul
both to identify and to restrict the scope of sarthambiguous term, which could be used to

encompass anything.

Many conventions (like The 1992 Rio DeclarationEmvironment and Development) avoid the
problem, however, no doubt because, as Caldwelhresriit is a term that everyone understands

and no one is able to defire’.

Some other treaties and other instruments defiaeetivironment in different ways considering
the subject matter they want to address. For exarti Declaration of the 1972 Stockholm
Conference on the Human Environment (UNCHE) merely referred obliquely to man’s
environment adding thaboth aspects of man’s environment, the naturad aman-made, are
essential for his well-being and enjoyment of basiman rights.

The world commission on environment and developmenfW/ CED) relied on an even more

succinct approach; it remarks thide environment is where we live'.

! Judicial Handbook on Environmental Law (UNEP, 2005
“Caldwell, International environmental Policy andALél® edn. Durham, NC, 1980), 170.
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The 1992 Rio Declaration on Environment and Develapent refers at many points to
environmental needs, environmental protection, @amdronmental degradation and so on, but
nowhere identifies what these include. Interesyingkeschews the term entirely in principle 1,
declaring instead that human beirilgee entitled to a healthy and productive life iarmony

with nature.’

The Council of Europe Convention on Civil Liabilifpr Damage Resulting from Activities
Dangerous to the Environment defines the environmsincluding;

Natural resources both abiotic and biotic, sucha&rs water, soil, fauna and flora

and the interaction between the same factors; ptgpehich forms part of the

cultural heritage; and the characteristic aspectsh®e landscape

When we come back to our legal system, the Enviesmiad Protection Organs Establishment
Proclamation defines the environmerit as
The totality of all materials whether in their nedlistate or modified or changed
by human, their external spaces and interactiongchviaffected their quality or
guantity and the welfare of human or other livingings, including but not
restricted to, land, atmosphere, weather and clenatater, living things, sound,

odor, taste, social factors, and aesthetics.

Finally, it should be kept in mind that any definit of the environment will have the Alice-in-

Wonderland-quality of meaning that we want it toame

Discussion Questions

What does an environment mean? Discuss your answéne with different international
environmental treaties, Federal and Regional laldseuss the phrase “any definition of the

environment will have the Alice-in-Wonderland qtalf meaning”

% The Council of Europe Convention on Civil Liabjlitor Damage Resulting from Activities Dangerouste
Environment which was done at Lugano, 21 J@8381Art.2.10

* Environmental Protection Organs Establishment [Broation, Proclamation No. 295/2002, Neg. GaZ2., 9
Year, No. 7, 2(3).
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1.2Introduction to Environmental Law: From Internation al and National Law
Perspectives
1.2.1 What is International Environmental Law?
Is Environmental Law a self-contained discipline?dOes it have its own sources and methods

of law-making deriving from principles peculiar @clusive to environmental concerns?

A number of preliminary problems arise in any agéno identify “international environmental
law”. Some scholars have avoided the use of thm,targuing that there is no distinct body of
international environmental law with its own sow@nd methods of law-making deriving from
principles peculiar or exclusive to environmentahecerns. Rather, they stress that such relevant
law as does exist originates from the applicatibgeneral rules and principles of classical or

general international law and its sources.

Thus international environmental law is nothing rejoor less, than the application of

international law to environmental problems.

Whatever the case may be, at this juncture, it lshioel noted that this over-emphasis on the role
of general International law will not have the wenisg effect on the environmental problems
since the traditional legal order of the environmisressentiallya laissez-fairesystem oriented

toward the unfettered freedom of states.

The next issue is verifying whether currently thexe body of law more specifically aimed at

protecting the environment or not?

While it is unquestionably correct that internatibrenvironmental law is merely part of
international law as a whole, rather than some ra¢paself-contained discipline, and no serious
lawyer would suggest otherwise, the problem witrereemphasizing the role of general
international law, as one writer points out, hagrb¢hat the traditional legal order of the

environment is essentially laissez-fairesystem oriented toward the unfettered freedom of

*DUPUY, RGDIP (1997), 873, at 899.
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states. Such limitations on freedom of action agxist have emerged in ad hocfashion and

have been formulated from perspectives other tmviranmentaf To try to overcome these

inadequacies, as environmental problems have wedseénhas become necessary to develop a

body of law more specifically aimed at the protectof the environment.

A study of contemporary international environmeméay thus requires us to consider both t
new body of specifically environmental law and &pplication of general international law

environmental problems. Moreover, international iemvmental law also includes not on

public international law, but also relevant aspecdtfsprivate international law, and in some

instances has borrowed heavily from national law.

his
0

ly

Now, taking the above facts for granted, let uscpeal to address issues in regard to how to

define International Environmental Law.

International Environmental law is thus used simgwya convenient way to encompass the e
corpus of international law, public and private)eeant to environmental issues or problems
the same way as the use of the terms law of the H@aan Right law, and Internation

Economic Law is widely accepted.

ntire
L in

Al

It is not intended thereby to indicate the exiseen€ some new discipline based exclusively on

environmental perspectives and strategies, thougtsd have played an important role

n

stimulating legal developments in this field, asshall observe. It has become common pragtice

to refer to international environmental law in thvigy.

Discussion Questions

Discuss the phras¢he traditional legal order of the environment ssentially a laissez-faire].

Is there a body of law more specifically aimed at@cting the environment? What is the eff]

of the traditional legal order of the environmenttbe environment itself?

® Schneider, World Public Order of the Environmdrawards an Ecological Law and Organization (Torpnto
1979), 30.

Tsegai Berhane and Merhatbeb Teklemedhn Mekelieetsity Faculty of Law, April 2008.4
Page of 189

ect




Environmental Law Teaching Material

1.2.2 What is National Environmental Law?

In the context of the Ethiopian legal system, Nagicenvironmental law includes the provisions
concerning the environment in the 1995 FDRE caustih; different environmental treaties
ratified by the House of Representatives accorttingrt. 9 (4) of our constitution and all laws
(federal and regional) concerned with the enviromm{&orestry, Land, Water use and other

sectoral laws).

Discussion Questions

Identify all the constitutional provisions, treatigatified by Ethiopia, Federal and regional Igws

concerned with the protection of the environment?

1.2.3 Factors that Gave Rise to Environmental Law: Natioal and International
Perspective

At this point before we try to see the evolutionesivironmental law both at international and

national levels; it would be appropriate to seeflwtors that gave raise to their emergence.

Accordingly, many environmentalists agree thatftllewing factors gave rise to the emergence

of environmental law':

First is the existence of an extensive range of environmentdblpros.

These include atmospheric pollution, marine padlatiglobal warming and ozone depletion, the
danger of nuclear and other extra-hazardous sutesasnd threatened wildlife species. Such
problems have an international dimension in twoi@bs respects.

(1). Pollution generated from within a particuldate often has a serious impact upon other
countries. The prime example would be acid raingnehy chemicals emitted from factories rise
in the atmosphere and react with water and sunt@gfdrm acids. These are carried in the wind
and fall eventually to earth in the rain, oftenukands of miles away from the initial polluting
event.

(2). The fact that these environmental problenmhoabe resolved by states acting individually.

Accordingly, co-operation between the polluting galluted state is necessitated.

" Malcolm N.Shaw, International Law Cambridge University Press, 2003) at 753-55.
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However, the issue becomes more complicated inetltases where it is quite impossible to
determine from which country a particular form ovegonmental pollution has emanated. This

would be the case, for example, with ozone depietio

Second,the question of the relationship between the ptate®f the environment and the need
for economic development is another factor undeipmthe evolution of environmental law.

The correct balance between development and emaental protection is now one of the main
challenges facing the international community agftects the competing interests posed by the
principle of state sovereignty on the one handthedneed for international co-operation on the
other. It also raises the issue as to how far @kest into account the legacy for future

generations of activities conducted at the presera or currently planned.

1.2.4 Historical Development of International Environment Law

Throughout history national governments have passedsional laws to protect human health
from environmental contamination. For example,bowt 80 AD the Senate of Rome passed
legislation to protect the city’s supply of cleaater for drinking and bathing. In the®™ dentury

England prohibited both the burning of coal in Londand the disposal of waste into waterways.

In 1681 the Quaker leader of the English colonefnsylvania, William Penn, ordered that one
acre of forest be preserved for every five acresreld for settlement, and, in the following
century, Benjamin Franklin led various campaignsudail the dumping of waste. In the™9
century, in the midst of the Industrial Revolutidhe British government passed regulations to
reduce the deleterious effects of coal burning@remical manufacture on public health and the
environment.

Yet, despite this long history of environmentaliségfion, the field of environmental law is
remarkable for its relative youth and its rapideri® prominence beginning in the late"20
century.

Prior to the 28 century, there were few multilateral or bilateiadernational environmental
agreements. The accords that were reached focusrdrily on boundary waters, navigation,
and fishing rights along shared waterways and eghgollution and other ecological issues. In

the early 28 century, conventions to protect commercially vhlaaspecies were reached,
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including the Convention for the Protection of Birdseful to Agriculture (1902), signed by 12
European governments; the Convention for the Pragen and Protection of Fur Seals (1911),
concluded by the United States, Japan, Russiathendnited Kingdom; and the Convention for
the Protection of Migratory Birds (1916), adoptedtbe United States and the United Kingdom
(on behalf of Canada) and later extended to Mexicd®36.

Beginning in the 1960s environmentalism became rapoitant political and intellectual
movement in the West. In the United States biotoBizchel Carson’s Silent Spring (1962), a
passionate and persuasive examination of chlodndtgdrocarbon pesticides and the
environmental damage caused by their use, ledréc@nsideration of a much broader range of
actual and potential environmental hazards. In egbsnt decades the U.S. government passed
an extraordinary number of environmental laws—ideig acts addressing solid-waste disposal,
air and water pollution, and the protection of exgxred species—and created an Environmental
Protection Agency to monitor compliance with thevda These new environmental laws
dramatically increased the national governments ioan area previously left primarily to state

and local regulation.

In Japan rapid post-World War Il reindustrializatizvas accompanied by the indiscriminate
release of industrial chemicals into the human fobdin in certain areas. In the city of Mina
Mata, for example, large numbers of people suffenedcury poisoning after eating fish that had
been contaminated with industrial wastes. By thedyeB960s the Japanese government had
begun to consider a comprehensive pollution-conpaicy, and in 1967 Japan enacted the
world’s first such overarching law, the Basic Law Environmental Pollution Control. Not until

the end of the 2Dcentury was Mina Mata declared mercury-free.

Following the United Nations Conference on the Honkavironment, held in Stockholm in
1972, the UN established the United Nations Envirent Programme (UNEP) as the world’s
principal international environmental organizatiédthough UNEP oversees many modern-day

agreements, it has little power to impose or e@anctions on non-complying parties.
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Nevertheless, a series of important conventionseadirectly from the conference, including the
London Convention on the Prevention of Pollution Dymping of Wastes or Other Matter

(1972) and the Convention on International TradEndangered Species (1973).

Until the Stockholm conference, European countgeserally had been slow to enact legal
standards for environmental protection though thHead been some exceptions, such as the
passage of the conservationist Countryside Adtentinited Kingdom in 1968. In October 1972,
only a few months after the UN conference, the deaf the European Community (EC)
declared that the goal of economic expansion hagetbalanced with the need to protect the
environment. In the following year the European @ussion, the EC’s executive branch,
produced its first Environmental Action Programma@d since that time European countries
have been at the forefront of environmental polegking. In Germany, for example, public
attitudes toward environmental protection changeaimatically in the early 1980s when it

became known that many German forests were bestgoged by acid rain.

The environmentalist German Green Party, founded1980, won representation in the
Bundestag (national parliament) for the first timel983 and since then has campaigned for
stricter environmental regulations. By the endhaf 20" century, the party had joined a coalition
government and was responsible for developing anglementing Germany’s extensive
environmental policies. As a group Germany, ThehBgands, and Denmark—the so-called

“green troika’—established themselves as leadingvators in environmental law.

During the 1980s the “trans-boundary effects” ofimnmental pollution in individual countries

spurred negotiations on several international emirental conventions. The effects of the 1986
accident at the nuclear power plant at Chernobidkraine (then part of the Soviet Union) were
especially significant. European countries in tb#ypion’s downwind path were forced to adopt
measures to restrict their populations’ consumptbrwater, milk, meat, and vegetables. In
Austria traces of radiation were found in cow’skrak well as in human breast milk. As a direct
result of the Chernobyl disaster, two internatiom@reements—the Convention on Early
Notification of a Nuclear Accident and the Convention Assistance in the Case of Nuclear

Accident or Radiological Emergency, both adopted1#86 were rapidly drafted to ensure
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notification and assistance in the event of a rarcleccident. In the following decade a
Convention on Nuclear Safety (1994) establishecentices for countries to adopt basic

standards for the safe operation of land-basedauplower plants.

There are often conflicting data about the envirental impact of human activities, and
scientific uncertainty often has complicated thefting and implementation of environmental
laws and regulations, particularly for internatibnanferences attempting to develop universal
standards. Consequently, such laws and regulatisumaslly are designed to be flexible enough to
accommodate changes in scientific understanding tastinological capacity. The Vienna
Convention for the Protection of the Ozone Laye®88), for example, did not specify the
measures that signatory states were required tgtatio protect human health and the
environment from the effects of ozone depletior, did it mention any of the substances that

were thought to damage the ozone layer.

Similarly, the Framework Convention on Climate Cianor Global Warming Convention,
adopted by 178 countries meeting in Rio de Jaredithe 1992 United Nations Conference on
Environment and Development (popularly known as“tBarth Summit”), did not set binding

targets for reducing the emission of the “greenbbgasses thought to cause global warming.

In 1995 the Intergovernmental Panel on Climate @eamwhich was established by the World
Meteorological Organization and UNEP to study clesnig the Earth’s temperature, concluded,
“The balance of evidence suggests a discernibleahumfluence on global climate.” Although
cited by environmentalists as final proof of thality of global warming, the report was faulted
by some critics for relying on insufficient datar foverstating the environmental impact of
global warming, and for using unrealistic modelscvinate change. Two years later in Kyoto,
Japan, a conference of signatories to the Frame@oniwention on Climate Change adopted the
Kyoto Protocol, which featured binding emissiong&ts for developed countries, a system
whereby developed countries could obtain creditatowtheir emission targets by financing
energy-efficient projects in less-developed coestifknown as “joint implementation”), clean-

development mechanisms, and emissions trading.
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Discussion Question

Discuss the historical development of environmelatalfrom the international law perspective?

1.2.5Historical Development of Environmental Law in Ethiopia
One could say environmental issues came to théréottein Ethiopia at the wake of 1974 and
1984 draught because it was believed that the dtaugs the result of agricultural degradation

or environmental mismanagement.

But, here, it is good to keep in mind that this sitoe mean that there was no environmental
management before the above mentioned draughteRaliere were fragmented environmental
management activities in Ethiopia like the est&iblient of Semen National Park, Awash

National Park and other wildlife protections thoughse were individual cases and nota holistic

approach to the problem.

Environmental management was also practiced befmeabove-mentioned draughts at the
community level though it was not reflected in ttieafting of the law. It is just like soil
preservation methods and others. Usually the mecatias Top down Approach rather than

bottom up approach.

The other reason for the coming to the forefronémfironmental issues (other than the draught
)was international pressure from the internatiooammunity, like the Rio Conference in
1992(since Ethiopia was one of the participantshef conference). Currently, we find a legal
basis for national environmental law in our FDREn€tdution.
For example, the FDRE Constitution reads as
1). All persons have the right to clean and hea#thyironment.
2). All persons who have been displaced or whesditioods have been
adversely affected as a result of state progres have the right to
commensurate monetary or alternative meam®wipensation,

including relocation with adequate state atssise.

8 The Constitution of the Federal Democratic RepubfiEthiopia of 1995, Neg. Gaz3 Year No. 1, Art. 44.
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EquallyArt.92 of the same constitution further provides that

1). The government shall endeavor to ensure thd&thlopians live in a clean
and healthy environment.

2). The design and implementation of programmespaojcts of
development shall not damage or destroy tve@mment.

3). People have the right to full consultation @aadhe expression of views
in planning and implementation of environméptaicies and projects
that affect them directly.

4). The government and citizens have the dutydtept the environment.

Discussion Questions

But here the issue is: can citizens oblige the gowent to carry out its obligations? Are t
constitutional provisions operational? If a factpoflutes a drinking water, could the commun
ask the government and the factory to stop? Whddvaave a standi (can make a claim)?

Is there any consultation with the public in plamgiand implementation of environmen
policies in your area? Compare the question (Queesdf participation) with the following
quotation,
“Indigenous peoples are the base of what | gueaddcbe called the environmental secur
system. We are the gatekeepers, of success aefaunusband our resources. For many of
however, the last few centuries have meant a nmags of control over our lands and wate
We are still the first to know about changes in éin@ironment, but we are now the last to
asked or consulted.

We are the first to detect when the forests aradgbéireatened, as they are under the slash
grab economics of this country. And we are the tladie asked about the future of our fore
We are the first to feel the pollution of our wateas the Ojibway peoples of my own homels
in northern Ontario will attest. And, of course, e the last to be consulted about how, wh
and where developments should take place in omlassure continuing harmony for the seve

generation.
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The most we have learned to expect is to be comehslways too late and too little. We are
seldom asked to help avoid the need for compemshtidending our expertise and our consent
to development.”
Louis Bruyere
President, Native Council of Canada

WCED Public Hearing, Ottawa, 26-27 May 1986.
What are the responsibilities of Federal and SBdeernments in protecting the environment?
How does the Federal Government supervise the magiGovernment concerning the

environment? Discuss by giving examples.

The Environmental Policy of Ethiopia (EPE) is takeam Vol.ll of the Conservation Strategy of
Ethiopia (CSE) and is sought to guide all environtakrelated activities that are undertaken or

must be undertaken by the Environmental Protectiathority and other sectors.

The CSE document consists of five volumes:. Trase Vol. |, the Natural Resources Base,
Vol. Il, Policy and Strategy, Vol. Ill, Institutiad Frame Work, Vol. IV the Action Plan and Vol.

V, Compilation of Investment Programmes.

EPE took 10 years to develop. It was approved leyGouncil of Ministers of the Federal
Democratic Republic of Ethiopia on April 2, 1997 was externally driven by the World Bank.
It was consultative in identification of problem#mthe concerned bodies like investment office

and others. Currently every region in Ethiopia it®wn Conservation Strategy.

The policy has a Policy Goal, Objectives and Gigddninciples.

The overall policy goal is:
To improve and enhance the health and quality fef df all Ethiopians and to
promote sustainable social and economic developnbraugh the sound

management and use of natural, human-made andralltasources and the
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environment as a whole so as to meet the need® giresent generation without

compromising the ability of future generations teeintheir own need$’

EPE also has specific policy objectiveand key guiding principlé& Underlying these broad
policy objectives is a number of key principlestdbdishing and clearly defining these guiding
principles is very important, as they will shapesalbsequent policy, strategy and programme
formulations and their implementation. Sectoriadl @noss-sectorial policies and environmental
elements of other macro policies will be checkesdirss these principles to ensure consisteficy.

Discussion Questions

Discuss how EPE has come into the picture andiit®t application?

Do you think the policy (EPE) only could solve aeavimental problems in Ethiopia? If not,

[72)

what do you think should be done? What are the nlyidg Policy Principles, Objective
(general& specific) and Goal of the EPE?

1.2.6 Levels of Environmental Law

Environmental law exists at many levels and is opbrtly constituted by international
declarations, conventions, and treaties. The bdlkemvironmental law is statutory—i.e.,
encompassed in the enactments of legislative beehesl regulatory—i.e., generated by

agencies charged by governments with the protectidine environment.

In addition, many countries have included sometrighenvironmental quality in their national
constitutions. Since 1994, for example, environm@keprotection has been enshrined in the
German Grundgesetz (“Basic Law”), which now stdtest the government must protect for
“future generations the natural foundations of .lif&Similarly, the Chinese constitution
guarantees to each citizen a “right to life andthéand requires the state to ensure “the rational

use of natural resources and protects rare aniamsplants”; the South African constitution

19 EDRE Environmental Policy, at 3.
" bid, at 3.
2 bid, at 4.
2 Ibid, at 4.
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recognizes a right to “an environment that is reviful to health or well-being; and to have the
environment protected, for the benefit of presentl duture generations”; the Bulgarian
constitution provides for a “right to a healthy afalorable environment, consistent with
stipulated standards and regulations”; and thee@hilconstitution contains a “right to live in an

environment free from contamination.”

Much environmental law also is embodied in the sleass of international, national, and local
courts. Some of it is manifested in arbitrated sieas, such as the Trail Smelter arbitration
(1941), which enjoined the operation of a smelbeated in British Columbia, Canada, near the
international border with the U.S. state of Wastongand held that “no State has the right to use
or permit the use of its territory in such a manmeto cause injury by fumes in or to the territory
of another or the properties or persons therein.”

Discussion Questions

Discuss the constitutions of at least three coestdoncerning the right to live in a clean and
healthy environment? Compare them with our cortgiitu concerning their applications?

Discuss the levels of environmental law?

1.2.7 The Role of International and National Laws in theProtection of the Environment

A law is society’s system for weighing differenterests, goals, and values, and for making
decisions when conflicting interests cannot be metted in other ways. It is based mainly on
political decisions and guidelines in the form egiklation and on society’s general values or

ethical norms. So, a law is formed by the legatesysitself, with its own norms and values.

By the legal system it meant, institutions or ased@minated by lawyers and legal methodology:
legal doctrine and education, and legal practidgiwiand outside the courts.
The role of the law in protecting the environmestrnot fundamentally different in both

international and national law. Accordingly,

4 Hans Chr. Bugge, International environmental Laadhing Material(University of Oslo, Faculty of Law,
Department of Public International Law, 2002143.
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First, it provides mechanisms and procedures for negogjatie necessary rules and standards,
settling disputes, and supervising implementatind eompliance with treaties and customary
rules.

Second, it is concerned with regulating environmental peols, setting common standards and
objectives for prevention or mitigation of harm,daproviding a flexible rule-making process
that allows for easy and regular amendment in fifjet lof technological developmenst and
advances in scientific and other knowledge.

Third, reinstatement of or compensation for environmedé&hage is a more limited but still
important function.

It is more limited because only those who suffemdge can secure such redress and also
because not all-environmental damage is necesseaapable of reinstatement or has an
economically assessable value.

Finally, it benefits or keeps accountable individuals.

1.2.8 Does the Existing Environmental Law Adequately Pragct the Environment?

This is an important question to which there iseagy or single answer. Whether the protection
offered to the environment by both internationatl arational law is adequate in scope and
stringency is of course a value judgment, whicH dépend on the weight given to the whole

range of competing social, economic, and politccaisiderations.

As far as measuring the effectiveness of the lawrotecting the environment is concerned,
much depends on the criteria used.

Effectiveness has multiple meanings:

First, it may mean solving the problem for which the negiwas established (for example,
avoiding further depletion of the ozone layer);

Second, achievement of goals set out in the constituinsgrument (for example, attaining a set
percentage of sculpture emission);

Third, altering behavior pattern (for example, movingirase of fossil fuels to solar or wind

energy production);
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Finally, enhancing national and international complianceghwiules and international
agreements.

By way of conclusion we have to keep in mind ttnat ¢ffectiveness of different regulatory and
enforcement techniques are largely determined éyh#tiure of the problem. What works in one

case may not work in others.

Discussion Questions

Discuss whether the existing environmental law rat Evel (international, regional, national
(Federal &Regional) protects the environment efiety? How do you measure whether the law
at any level protects the environment effectivelyot? What factors determine the effectiveness

of environmental law at any level?

1.3Foundations of Environmental Law

Law emerges from the cultural traditions and marad religious values of each society. These
traditions and values continue to impact the dgweknt of legal norms. In the context of

environmental protection, cultures, religions aedal systems throughout the world contain
elements that respect and seek to conserve thehbases of life, maintaining concepts that can

enhance and enrich the development of modern enmieatal law.

1.3.1 Religious Traditions

Beliefs supportive of environmental protection dsnfound in religious traditions from around
the World representatives of Baha’ism, BuddhismyigGianity, Daoism, Hinduism, Islam,

Jainism, Judaism, Shintoism, Sikhism, and Zorcassm who belong to the Alliance of
Religions and Conservation, a non-governmentalrozgéion, and have found common ground

in religious traditions for stewardship of the &art

Ancient Buddhist chronicles, dating to the thirctcey B.C. record a sermon on Buddhism in
which the son of the Emperor Asoka of India staked, “the birds of the air and the beasts have

as equal a right to live and move about in any phthe land as thou. The land belongs to the
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people and all living beings; thou art only the miimn of it.”*> Subsequently, the King initiated a
legal system that continued to exist into the eghth century providing sanctuaries for wild

animals.

Certain passages in the Judeo-Christian texts fgpeit humans do not own the earth and its
resources. The Jewish law provided for conservatiobirds (Deut. 22:6-7) protection of trees
during wartime (Deut. 20:19), and regulated thepalsal of human waste (Deut. 23:13). The
Christian tradition allows that man’s dominion oveture includes a competence to use and
manage the world’s resources in the interests lpfbaing ready to help others in case of

necessity. Individual title thus imposes a resgalisi and a trust.

In 1983, Muslim experts undertook a study of tHatrenship between Islam and environmental
protectiod®. The results underscored that man is a mere mar@géhe earth and not a
proprietor; a beneficiary and not a disposer. Maa heen granted inheritance to manage and
utilize the earth for his benefit, and for the iliient of his interests. He therefore has to keep,
maintain and preserve it honestly, and has to atttirwthe limits dictated by honesty. Each
generation is entitled to use nature to the exteatit does not disrupt or upset the interests of
future generations. Islamic principles thus enwstge protection and the conservation of basic
natural elements, making protection, conservatiod development of the environment and
natural resources a mandatory religious duty ofyewuslim. In a case, the Pakistani Court
analyzed the fact that Islamic Law prohibiting ucessary hunting and killing of birds and
animals when a constitutional petition sought ateoto ban various hunts under Articles 18 and
199 of the Constitutio. The court agreed that unnecessary hunting afidgis against the
injunctions of Islam and the Constitution, but fdutinat a blanket prohibition for hunting or

killing all animals and birds could not be granted.

5 The Mahavamsa, or the Great Chronicle of Cey®map. 14, quoted in I.C.LZaseConcerning the
Gabgikovo-Nagymaros Project on the Danubept. 25, 1997, Sep. Op. of Judge C. Weeramanté/ n

16 |slamic Principles for the Conservation of the ttal Environmen{IUCN Environmental Policy and Law
Paper 20, 1983).

" M.D. Tahir v. Provincial Government & Other§995 CLC 1730
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1.3.2 Traditional Communities

Many traditional communities, forest dwellers, amibsistence hunting and farming
communities have long engaged in sustainable pescind developed unique knowledge about
their environments and their resources. Examplelsidie the irrigation practices of the Inca, the
forest gardens of the hill country of Sri Lanka ahd practice$s. African traditional wisdom,
Melanesian, native Australian, Polynesian, Asiamefindian and early European traditions all
contain principles relevant to environmental justand sustainable development. In addition,
many traditional societies have a unique relatigns¥ith the land, which they view as capable
of use only, not ownership. Some view the eartiisrentirety as a living organism capable of
injury and hurt. Areas or resources may be protebtebeing designated as sacred or taboo.
Many indigenous people have a special relationsliip the land and the environment in which
they live. As noted by the UN Special Rapporteur. Matma Zohra Ksentini: in nearly all
indigenous cultures, the land is revered; “MothartE’ is the core of their culture. The land is
the home of the ancestors, the provider of everydaterial needs, and the future held in trust

for coming generations.

According to the indigenous view, land should nettdrn open and exploited—this is a violation
of the Earth—nor can it be bought, sold or barteFemtthermore, indigenous peoples have, over a
long period of time, developed successful systehamul use and resource management. These
systems, including nomadic pastoralism, shiftindtization, various forms of agro-forestry,
terrace agriculture, hunting, herding and fishingre for a long time considered inefficient,

unproductive and primitive.

However, as world opinion grows more conscioushaf ¢nvironment and particularly of the
damage being done to fragile habitats, there has laecorresponding interest in indigenous
land-use practices. The notion of sustainabilitthes essence of both indigenous economies and

their cultures.

18 Abdikadir Sheikh Hassan and others v. Kenya WéldiérvicgHigh Ct. Kenya, Civil Case No.
2059/1996)
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At the international level, ILO Convention No.168 tndigenous Peoples and Article 8 of the
Convention on Biological Diversity contain provie® protecting the traditional lifestyles and
knowledge of indigenous peoples and local commesmiNational or local laws and policies may
protect or may adversely affect marginalized andadWvantaged communities, especially
indigenous or tribal communities following traditial life styles. In some instances, indigenous
people have been forced from their traditional fatml make way for development projects, or
have found that resources have been exploitedjdimzy deforestation of their traditional lands.
Some indigenous people have seen their traditiandls declared protected areas where they are

no longer permitted to live.

Enforcing traditional laws and norms that guarardegrotect the land and resource rights of
such communities has been an important means ofiegsenvironmental protection in some
jurisdictions. There are examples of cases whetig@mous lands have been protected as public
goods with a special protection regime; any altenabf the native territories and of the nearby

water resources violates the spirit and the lettéhe constitutional law¥’

At the same time, the practices of indigenous comtias may conflict with modern laws to
protect particular areas or species. Indigenoudulptipns often retain the right to continue
subsistence hunting of endangered species sucblass lears, seals, and whales captured by
traditional means, but quotas on takings and wins on commercial use may be imposed.
When the use of animals, plants or sites is bageh weligious beliefs as well as traditional
culture, courts will often be asked to apply cansitonal or other legal protections of religious
liberty pursuant to which indigenous people mayarmsbme circumstances be exempted from

the application of environmental laws.

The judiciary in various countries has at timeswaraupon its national or cultural heritage to
develop and apply principles that enhance environahgustice and sustainable development.

The extent to which such considerations can bentake account is necessarily a function of the

19 RaulArturo Rincon Ardila v. the Republic of Colomifonstitutional Court, April 9, 1996) anMdinisterio
Publicov Federal Union of BraziFed. Court, State of Mato Grosso, 1998)
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law and jurisprudence of each jurisdiction, buterd@cnational and international case law
provides examples where current environmental ndmmge been interpreted in the light of

traditional wisdor?’.

1.4The Sources and the Law Making Process of Environnmeal Law

1.4.1 The Sources of Environmental Law

Environmental law, being a relatively new field,lasgely contained in written texts, although
some common law principles and relevant and custpniaernational law is emerging.
Governments protect the environment on the basthef various constitutional and statutory
powers to promote the general welfare, regulatencerce and manage public lands, air and
water. National authorities may accept additiongtie$ to protect the environment by entering
into bilateral and multilateral treaties containirgpecific obligations. Promulgation of
regulations and permits by administrative authesitiis another important source of
environmental law. Reporting, monitoring and ciahd/or criminal actions to enforce
environmental law are critical components of enwinental law systems. Some constitutions
also contain reference to environmental rights wited, making these constitutional provisions
and their interpretation and application anotheteptially important source of environmental
law. Litigation enforces the laws and regulatioryscivil or criminal actions. If a constitution
contains a right to a specified environmental statdthe provision must be interpreted and
applied. Issues may also arise as to the apprepmamedy, which constitutions usually do not
specify. Besides defining obligations for regulatedtities, statutory provisions may allow
individuals to bring suit against an administrativedy that abuses its discretion or fails to
comply with its mandate, and in some circumstaradiesv for direct citizen action against the

polluters themselves.

1.4.1.1Sources of National Law
The range of subjects that potentially involve emwimental issues has a breadth that extends

across virtually the entire field of legal regutetti For example:

% The separate opinion of Judge Weeramantry, iiGtiecikovo-Nagymaros Case, and Bulankulama v. The

Secretary, Min. of Industrial Development (Egpawela case).
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* Antiquities laws may prohibit looting or unauthmad excavation of protected archaeological or
natural sites.

* Regulation of agricultural activities may involissues of the quality and quantity of water use,
as well as limiting recourse to pesticides andlizsts.

* Public health laws can regulate spraying toxicsliminate disease vectors such as mosquitoes
or raise questions about the safety of vaccines.

* Land use regulation and public trust doctriney maused for environmental protection.

» Coastal zone management, fisheries and foreatfy deek to conserve the resources they
regulate.

* Mining and energy laws may regulate the emissiohggreenhouse gases and other air
pollutants.

» Regulation of industrial activities may establisstrictions on emissions and effluent from
industrial operations.

Some environmental cases appear at first glanceoasumer protection suits against the
manufacturers or sellers of hazardous productrQifises involve efforts to obtain information
about environmental conditions or present actigarst government officials and agencies that
allegedly have failed to enforce the law. These yn@pics related to environmental law are
regulated by various sources of national law.

A. Constitutional Law

On the national level, many constitutions now confarovisions establishing environmental
rights, or set forth governmental duties to protdet environment and the state’s natural
resources. More than 100 constitutions refer taghtrto a clean and healthy environment,
impose a duty on the state to prevent environmdmain, or mention the protection of the
environment or natural resources. At the same tmeferences to constitutional environmental
rights raise difficult questions of justiciabilityemedies, and the scope and content of such
rights. It remains to be seen what role constitienvironmental rights might play alongside
common law, statutory, and regulatory means fotgaten of the environment.
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Among states of Latin America, Argentina deems rigat to environment a subjective right
entitling any person to initiate an action for envimental protection. In a case a court reiterated
that®"

The right to live in a healthy and balanced envir@mt is a fundamental attribute

of people. Any aggression to the environment epdsacoming a threat to life

itself and to the psychological and physical intggof the person3

Even where the right to a healthy environment is expressly provided, other constitutional
rights are being interpreted and enforced by couartgn environmental context. The Supreme
Court of India was one of the first courts to deyethe concept of the right to a healthy
environment as part of the right to life guarantbgdhe constitutioff. In a subsequent case, the
Court observed that the “right to life guarantegdatticle 21 includes the right of enjoyment of

pollution-free water and air for full enjoymentlde.” %

B. Environmental Legislation

Most environmental cases probably appear beforgegi@ds part of an effort to enforce statutory
or administrative law or as an appeal from admiatste decisions, such as denial of a permit or
an order to halt emissions.

Legislative texts often establish general environtalepolicy, supplemented by specific laws
and administrative regulations. Broad frameworkmfironmental statutes have been adopted

in many different countries.

These statutes use common techniques and proceofusgssironmental protection, including
environmental impact and risk assessment, prienitg, and emission standards. At the same
time, they often respond to specific environmentaicerns in the particular country, such as the

safety and environmental consequences of nuclearmpplants, large dams, or extractive

2 Available at www.eldial.comlrazu Margarita v. Copetro S.AGamara Civily Comercial de la Plata, Ruling
of 10 May 1993

% Bandhua Mukti Morcha v. Union of India,SCC 161 (1984) an@haran Lal Sahu Whnion of India,AIR
1990 SC 1480 (1991).

23 Subhash Kumar v. State of BihalR 1991 SC 420, 1991 (1) SCC 598.
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industries like oil or coal. In most countries eovimental legislation is supplemented and given
greater specificity in administrative regulations.

In addition to general framework laws, national $awften regulate a single environmental
milieu, or “medium”, e.g. water, air, soil, or biglical diversity, due to the particular

environmental problems facing a given area, palitior economic priorities, or the ease of
achieving consensus on a specific environmentaéisé/hile such media-specific legislation can
often deal more thoroughly with a particular sedttan framework legislation, one difficulty

with such medium-by-medium regulation is that ih ametimes overlook the interrelated and
interdependent nature of the environment. For jadgeich laws may present problems of
reconciling divergent requirements or establishimiprities among the competing laws. One
means to address this is sectoral legislation, wkimultaneously addresses all environmental

impacts from a particular economic sector, e.gngbals or agriculture.

Promulgation of standards for various pollutantsofsen a critical component of the legal
framework for environmental protection. Standardaynbe expressed in terms of ambient
standards, which are often health based and ngrmiebody broad objectives, and performance
standards or technology-based standards to achiese goals. Countries may use permit

systems to elaborate the application of broad stasdto specific facilities.

Increasingly, as governments are elaborating tlegiislative and regulatory treatment of key
sectors and pollution sources, they are also mowangrds a more comprehensive approach to
environmental protection that seeks to integrat@fon prevention and control, i.e. protection
against pollution of all natural systems necesdarysupport the biosphere. The focus of
“‘integrated pollution prevention and control” is eliminating or at least reducing the input of
each polluting substance, noting its origin andggaphic target. Integrated pollution prevention
and control aspires to a “cradle to grave” approddt considers the whole life cycle of
substances and products, anticipates the effedshstances and activities on all environmental
media, minimizes the quantity and harmfulness oftejauses a single method such as risk
assessment for estimating and comparing envirorahpritblems, and involves complementary

use of objectives and limits.
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C. Administrative Regulations

Legislation on environmental matters often delegai® administrative agencies regulatory
powers, including rule-making, standard-setting @&amdorcement, to achieve the legislative
mandate. In order to achieve environmental praiactimany administrative agencies and
officers have new powers to obtain information @ndide range of civil enforcement options
from orders to injunctions. In many instances eitiz have been granted the right to initiate
lawsuits to obtain information about the environmenparticipate in decision making, as well
as enforce environmental laws and regulationsyding suits against government officials who
fail to perform their duties properly. As a conseqce, courts and judges increasingly exercise

oversight of administrative agencies.

In permit or licensing proceedings, the court ipidglly asked to determine whether an
administrative agency or governing body’'s licensorision was consistent with the legal
requirements. Frequently, in assessing the consigtaef agency action with legal requirements,
courts will confine their review to the administvat record of decision — that body of
information and facts that was before the agendhetime the decision was made. A court may
need to reject an administrative decision by aniadtnative agency or governing body if it

determines that the law has been applied in atrarpimanner or one that infringes basic rights.

D. Industry Standards and Codes of Conduct

A growing number of guidelines or codes of condiave been developed within industry,
including the World Industry Council for the Enuwnment, the FAO International Code of
Conduct on the Distribution and Use of Pesticidbég Responsible Care Initiative of the
Chemical Manufacturers Association, the CERES/ValBenciples, the ICC Business Charter
on Sustainable Development, and the Royal Dutchi/®reup Statement of General Business
Principles. Such private regulation may constraghavior by exercising a moral or practical
(sanctioning) influence. Litigants may argue thagdeh of such codes or industry standards may
be evidence of malpractice or negligence, in aoretb deploy a relatively inexpensive means of
evaluating conduct in case of a dispute. The 1990d&z Principles were adopted by the
Coalition for Environmentally Responsible Economiagyroup of investors and environmental

organizations. The intent was to create corporaliegevernance “that will maintain business
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practices consistent with the goals of sustainiagfoagile environment for future generations,

within a culture that respects all life and honitggsndependence.”

With the advent of globalization, international anizations have devoted attention to drafting
codes that apply to multinational enterprises. TH¢ Sub-Commission on Human Rights
approved Norms on the Responsibilities of Transnali Corporations and Other Business
Enterprises with Regard to Human Rights, urging évary effort be made so that they become
generally known and respected. Although primariyweaerned with human rights, the Norms
contain a paragraph on corporate responsibilitiehé area of environmental protectibn

Transnational corporations and other business erises shall carry out their

activities in accordance with national laws, regitas, administrative practices

and policies relating to the preservation of theviemnment of the countries in

which they operate, as well as in accordance widtevant international

agreements, principles, objectives, responsibdited standards with regard to

the environment as well as human rights, publidtheand safety, bioethics and

the precautionary principle, and shall generallyndoict their activities in a

manner contributing to the wider goal of sustaimabtevelopment.

1.4.1.2International Law

The relationship between national law and inteomati law varies considerably from one legal
system to another. International law is considettesl supreme body of law by international
tribunals and in international relations amongestafhus, a state may not invoke a provision of
its national law to excuse its violation of intetiaal law. The law of state responsibility
provides that each breach of an international alibg attributable to a state automatically gives
rise to a duty to cease the breach and make reparfar any injury caused, irrespective of
national law. Within states, international law niag legally binding and applied by courts as a
result of one or more means that are usually specih the constitution. Legal doctrine has
developed two theories known asonismand dualismin an attempt to explain and classify
national practice, but the reality is more complean the theory. Monism posits a unified body
of rules, and since international law is the mosmplete expression of unified law, it

% The UN Sub-Commission on Human Rights, E/CN.4/%@003/12/Rev.2 (Aug. 12, 2003)
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automatically forms part of this body of rules asdhierarchically superior to other law. Dualism
sees separate legal orders and looks to eachigiosdto determine the sources of law and their
hierarchy.

In general, the theory of monism and dualism istmelevant to customary (or law not created
through written international agreement) internaglolaw and even then in limited fashion.
Some legal systems require that customary internaltilaw be transposed into national law
through legislation or executive order before itdraes the law of the land. Other legal systems
view international law as automatically part of tagal order and enforceable by judges without
legislative action.

The constitutions of Italy, Germany and the Netmlks all have constitutional provisions
expressly stipulating that rules of general (orteomary) international law are part of the
municipal law of the state and enjoys preceden@ demestic legislation. Most common law
countries consider customary international law égphart of the common law and automatically
binding as national law, following Blackstone (“ttaev of nations, wherever any problem arises
which is properly the object of its jurisdictiors, here adopted in its full extent by the common
law and is held to be part of the law of the land”)

The position of treaties in national law variesreweore; some constitutions specify that ratified
treaties are automatically the law of the land emgt be applied by judges in cases where an
issue concerning them arises. Other states, ligelthited Kingdom, require that a treaty be
incorporated by legislation before the judiciaryyrapply the agreement. English courts have
consistently held that a treaty concluded by the déi€s not become part of the municipal law
except and insofar as it is made so by parliaméet.a third group of states, like the United
States, distinguishes self-executing treaties whitilyes may apply from non-self executing

treaties that require legislative action beforeggesimay enforce them.

When international law has been incorporated andentanding, it may rank at the level of
constitutional law or be superior, equal or inferio legislation, according to the hierarchy of

legal sources, generally stipulated in the cortstitu
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The extent to which norms arising from internatidiasv are justiceable in national courts thus
necessarily depends on the manner in which thesashare incorporated in the constitutions as
well as on the legal system and jurisprudence ofi @auntry. Where international law has been
incorporated into the national legal system, judgeply the norms and standards when
presented with them in an appropriate &ase

In some instances, the parties may disagree atioether or not a given international norm in
fact constitutes law. This may be particularly tiugh respect to questions of customary law,
which requires evidence of consistent state practicllowed in the belief that it is legally
required. In such circumstances, the judge willdneemake a decision regarding the existence
of the purported norm. Precedent exists in sevemadictions finding particular norms to
constitute customary international [&w

Where international law is not binding as part ofmestic law, it may still be considered
persuasive in interpreting constitutional or statyipprovisions, as may the law of other countries
or even the views of commentators. The jurisprudeotcinternational tribunals also can be
considered in this context. Judges may also findyasive the law of other nations, especially
those whose legal systems are similar to theiréinldhra Pradesh Pollution Control Board-Il v.
Prof. M.V. Nayudu & Other$2001] 4 LRI 657, Sup. Ct. India, the Court referro the
Declaration of the United Nations Water Confererbe, International Covenants on Civil and
Political and Economic, Social and Cultural Riglatsd the Rio Declaration on Environment and
Development as persuasive authority in implyingghtrof access to drinking water as part of the
right to life in the Indian Constitution. The Cowlso made reference to jurisprudence of the
European Court of Justice, the European Court om&tu Rights and the Inter-American
Commission on Human Rights, as well as decisionsaifonal courts of the Philippines,
Colombia and South Africa. On occasion, courts himeked to treaties for the meaning of
undefined terms in national law. Ramiahand Autard v. Minister of the Environment and

Quality of Life(Mar. 7, 1997), the Mauritius Environment Appeaiblinal looked to the Ramsar

25 Raul Arturo Rincon Ardila v. Republic of Colomb@gnstitutional Court, Apr. 9, 1996 (applying the
Biodiversity Convention, ILO Convention 169 mdigenous Peoples and GATT’s TRIPs Agreement).
% vellore CitizendVelfare Forum v. Union of Indi§1996] AIR SC 2715
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Convention for a definition of wetlands, althoudte tconvention had not yet been ratified by
Mauritius. The Ministry of Environment agreed titheé Convention provided guidance on the
issue.

A court may also take judicial notice of studiesedy international organizations as evidence
of environmental damage. IRedro Flores y Otros v Corporation del Cobre (CORED), a
Chilean court of appeals referred to a UNEP studfiniding that the coastline in question was
one of the most seriously polluted around the Radidcean.Pedro Flores y Otros v.
Corporation del Cobre (CODELCO{;orte de Appelaciones (June 23, 1988), Rol 12. 75K,
aff'd Sup. Ct. Chile (ordering disclosure of infaation, an expert report on the coastline, and an

injunction to prevent further pollution).

Some courts have adopted a rule of interpretatiah &voids placing the state in breach of a
treaty or rule of customary international law, hotfthat national law should be interpreted and
applied in conformity with the state’s internatiboaligations. Thus, for example, United States
courts adhere to the “Charming Betsy” rule, namiéer dhe case in which the Supreme Court
announced that courts must interpret and applytetconsistent with international law, unless
it unmistakably appears on the face of a status¢ @ongress intends to modify or reject an
international obligationMurray v. Charming Betsyg U.S. (2 Cranch) 64 (1804). The French
Conseil d’Etat also interprets and applies natidaalin the light of international law. In a case
concerning the International Convention on Traddmlangered Species, the Conseil upheld
national law when it found that the Convention diegermitted the state to adopt stricter
measures than those in the Convention. ConseiatfEgncais, 8 juin 199 ociete DACORJE,
1991/2, p. 236.

1.4.2 The Law Making Process: National and InternationalPerspective

1.4.2.1The Law Making Process of Environmental Law in Ethopia

A very important point for assessing environmetaal (both at regional and International level)
is a clear understanding of the law making prodess which it derives. Accordingly, for the
national environmental law, there is national @anient which is endowed by the constitution of

the country with the power to legislate laws whicbuld be relevant to the environment.
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Considering the structure of the government ofcinentry at hand there could also be Regional
State Councils which are endowed with the same pdapending on the case there could also
be a possibility for courts to make laws. To tHied, this time, as a base for judicial activism,

we do have indicative article under Proclamation484/2005 which stipulates:

Interpretation of low by the Federal Supreme Caemndered by the cassation
division with no less than five judges shall bedmg on federal as well as
regional courts at all levels. The cassation dmisimay, however, render a

different legal interpretation some other time.

To exemplify the above mentioned fact let us citepravision for discussion from the
Constitution of the Federal Democratic RepublicEtiiopia. The constitution under Art. 51(5)
stipulates thaf:

It shall enact laws for the utilization and consation of land and other natural

resources, historical sites and objects.

Art. 52 of the same constitution that talks abdwg Powers and Functions of States in Sub-
Article 2(d) also prescribes as follows:

To administer Land and other natural resourceséncadance with Federal laws

Discussion Questions

At this point, in line with Art. 52 Sub-Art.2 (d)oy are invited to discuss the meaning of fthe
word “to administer.” What does the word exactlyam@
Does it also include legislating laws? Are therg damestic institutions established by law for
the protection of the environment? Evaluate thmantribution in the protection of the

environment?

1.4.2.2 The Law Making Process of International Environmental Law
Concerning International Environmental Law ther@aasinternational legislature, comparable to

the national parliament, but there are generalbepied sources from which international law

%" Supra note 5, Art. 51(5).
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derives, and a variety of international proceshesugh which new international law is made or
existing law changédl Much of international environmental law is th@guct of an essentially
legislative process involving the interplay of imational organizations, conferences, diplomacy,
codification and progressive development, and matgonal courts, and a relatively subtle
interplay of treaties, non-binding declarationgesolutions, and customary international #aw

Three features have helped to make this law makiogess both inclusive and relatively rafid

First, international institutions, including the UN and specialized and regional agencies and
programmes, have played a leading role in setting-rhaking agendas and providing
negotiating forums and expertise.

Secondly following the model of the "3 UN conference on the law of the sea, the use of
consensus negotiating procedures and package igdadndcy has created a real potential for
securing universality and general acceptance obtregd texts. In a world of nearly two
hundred states with disparate interests, and pé&tlg sharp differences on environmental
issues between developed and developing stateb, teabniques have been essential when
dealing with global environmental problems. The 2%io Conference on Environment and
Development and the negotiation of the conventiom<Climate Change and Ozone depletion
illustrate particularly well the importance of aopess which is capable of securing universal, or
near universal, participation and support.

Thirdly, the use of frame work treaties, with regular nmegti of the parties, has given the
process, at least in its treaty form, a dynamiaattar, allowing successive protocols, annexes,
and related agreements to be negotiated, adding tevising the initial treaty. These treaties,
together with the institutions they create, haveobee in effect regulatory regimes. They
provide a basis for further, progressive actiobédaken as scientific knowledge expands and as
regulatory priorities evolve or change. As a reswthiat may begin as a very bare framework
treaty, such as the Ozone Convention, could be@e@mplex system of detailed law with its

own machinery for ensuring compliance and impleigo of the law.

28 p W. Birnie & A.E. Boyle, International Law and &lEnvironment2™ Edition Oxford University Press, at 10).
29 H

Ibid.
% Ibid.
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Above, all these processes are political, involMang-making primarily diplomatic means rather
than codification and progressive development kyalleexperts, although codification and
judicial decisions do play a part in affirming thatus of customary rules and general principles,
leading in some cases to modest evolution in iateynal law. But it is the political process
referred to above which represent a real vehicteldaw making, which evidently had wide
appeal to international community. Moreover, evehere, as in the Stockholm and Rio
Declarations, the instruments adopted are not filyntnding on states, they have in many
cases contributed to the development of consistéaste practice, or provided evidence of
existing law, or of the law-making intention whigh necessary for the evolution of new

customary international law, or have led to theatiegion of binding treaty commitments.

Discussion Questions

Are there any international institutions in chagdehe protection of the environment? How [do
ith

you evaluate their effectiveness in protectingegheironment? How do you compare them w

that of domestic institutions in their effectivea@s

1.5Nature of Environmental Problems, and Damages

1.5.1 Nature of Environmental Problems

The protection and improvement of the human enwiramt is a major issue which affects the
well-being of people and their economic developnteraughout the world. Thus, a point has
been reached in history when we must shape owracthroughout the world to maintain the

natural cycle of the environmettt.

This is because within the environment there isadyic interrelationship between the living
form and physical environment. These relationsloigns be expressed as a natural cycle which
provides a continuous circulation of the essent@hstituents necessary for life. This cycle

mainly operates in a balanced state in an undistunatural environment;,and as a matter of fact

31 H

Ibid.
32 H.M. Dix, Environmental Pollution, (Published in Chricheter New York Bribana Toronto,
1981), P.8.
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the balanced operation of this natural cycle israldmental condition to the continued existence
and development of life on eafthHuman beings should therefore maintain this twamith
nature and act according to the law of nature. @tise, man will suffer from the results of his

interferencé”.

It is this very condition that the World Charter fdature reiterated. It states that mankind is a
part of nature and life depends on the Uninterdifg@ctioning of natural system which ensures
the supply of energy and nutrietitsThat is, lasting benefits from nature depend upoa t

maintenance of essential ecological processesif@nsupport systems, and upon the diversity of
life forms, which have been placed at jeopardy ublo excessive exploitation and habitat

destruction by man.

At this juncture, it is important to take notice thie fact that the environment, including the
human competent, is complex and is not yet completederstood. We are part of that system:
our actions affect the system and we are in tuigcedd by it. In spite of this, we do not have a
full understanding either of the system or ourriatéions with it®. This calls for putting in place
an early warning system and a system of priorigjziilsks, since resources to address risks are
always limited; and often the damage to the enviremnt are irreversible or even if reversible can
be done only at excessive cd4tén other words, many of the damages done to nlrg@nment
may have long term effects or they may involve ingoat synergism in the environment or may
not be effectively reversibié such that, the greatest danger is that human fkiayl set off
unchecked degradation that will pass a point ofretarn, making it impossible to restore a

healthy environmeri.

®1d.

% Environment and Heritage, Professional and Topical Issues I and II, Module 1, Distance
Education Division, St. Mary's College, 2005, P.81.

%The World Charter for Nature, Adopted and Solemnly Proclaimed by the United Nations
General Assembly, On 28 Oct. 1982.

36 J. Weiss, Environmental Change and International Law: New Challenges and Dimensions,
(United Nations University Press, 1988), P.15.

%" The Environmental Policy of Ethiopia, April 1997, 2.3 (f).

3 Weiss, Supra note 5, P. 17.

% Conway W. Henderson, International Relations Conflict and Cooperation at the Turn of the
21st Century, (Published by the MC Graw-Hill Companies, Inc., 1998), P. 431.
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The basis of the emphasis on human acts in enveatahprotection is, the fact that, we are part
of the environment and simultaneously we humandseirave a capacity and capability not only
to improve but also to destroy and destruct n&fufeor this reason, if we fail to safeguard the
environment from being affected by our activitigeere is a fear thét

Large scale changes resulting from burgeoning humetivity will, in relatively

near future, alter fundamentally the terms of hureaistence and may even affect

the possibility for human survival.

From this stipulation, one can easily infer thet fd@at environmental danger could possibly
jeopardize the very existence of the present génaras well as the future.
The preamble of Tokyo Declaration on Financing @loBnvironment has succinctly put the
inter-relationship and the danger posited in ttiefdng mannef?
Human future is at risk due to wasteful patterpafduction and consumption in
industrialized countries and pervasive poverty apdpulation growth in
developing countries which are primarily leadingth@ destruction of the earth’s

ecological base.

By implication, the Tokyo Declaration reveals ttiae current environmental problems are
caused by factors related to unsustainable usatafal resources, and unprecedented growth of
population, and the cumulative effect of these mmmental injuries would undoubtedly all
living creatures on earth in jeopafdy So that, environmentalists are warning the world
community that we have reached an alarming stdmges, we need to take serious measures of
rescuing the quality of our environment to makkst long. In short, protecting and conserving
the environment becomes a must case for the pumposastaining life on earth successfully

now and in the futuré.

0 Ethiopian Wildlife and Natural History Society, Addis Ababa Environmental Education
Project Training Manual, March 2002, P. 124.

41 Lawrence John, The Global Environment, (Published in Mangrove Law Institution, 1971),
P.33.

*2Tokyo Declaration on Financing Global Environment and Development, Held in Tokyo from
15 to 17 April 1992.

43 Mekete Tekle, The Right to a Healthy Environment: International and National Perspectives,
Nairobi, April 1995, P.68.

44 Module, Supra note 3, P77.
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Having the above facts, the interaction can beadttineone, with human kind balancing what he
takes from the natural environment with what theiremment can afford to provid Since the
dawn of the Industrial Revolution, however, huma&amdnds placed upon the earth’s resource
have increased dramatically. Although the techrnioklgadvancements have improved the
sustenance capacity of the earth, many of thesmddagies have also placed added demands on
the earth’s limited resources, thereby bringingcleser to the threshold of the capacity of the
eartH®.

Now-a-days, it is clear that the mad rat race amuetgons over the use of natural sources for
development is increasingly jeopardizing the quatit the environment. The craze of these
states resulted in over extraction of every bit naftural resources, and this unchecked
exploitation of natural resource by man disturbdesl delicate ecological balance between living
and non-living components of the environnférfor this very fact, time has reached when we

are facing challenges to our intellect and wisdomsfving the humanity from extinctihn

To save humanity, therefore, everyone should notiaewe human beings are at the heart of the
search for sustainable development as our veryialrdepends on a very narrow range of
environmental condition. And to this effect rese@umithdrawal, processing and re-use of the
products have all to be synchronized with the egiold cycles in any development pfanThis
approach unifies protection of the environment dadelopment programs by formulating the
concept of sustainable development in the followirannet®.

In order to achieve sustainable development enwemtal protection shall

constitute an integral part of the development psscand cannot be considered

in isolation from it.

> Henderson, supra note 8, P. 430.

“® Peter S. Menell and Richard B. Stewart, Environmental Law and Policy, (Published by Little,
Brown and Company, 1994). P.11.

*"P.D. Sharma, Ecology and Environment, (Published by Rakesh Kumar Rastogi, 1998). P.415.

**1d., P. 389.

“1d.

*0The Rio Declaration on Environment and Development, Held at Rio de Janeiro from 3 to 14
June 1992, Principle 4.
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This concept underlies the need to develop a listderstanding of the relationship between
the environment and the development protessnot, any social and economic development
endeavors cannot continue into the future, at |éastwo reasoré. First, the malfunctioning of

such unregulated actions will result in destroyting environmental conditions necessary for the
continuation of the activity. And second, the adeeenvironmental effects resulting from such
malfunctioning will cause massive or unacceptablimage to human health and life, and thereby

disrupts the normal way of social interaction, geacd regularity of human life.

To have a full picture of environmental problems,is also noteworthy to take notice of
environmental problems arising apart from develaopnaetivities, which are deliberate actions
aimed at destroying the human being and the enwvieo. One of such deliberate acts is the
indiscriminate bombardment of cities, towns andntoside areas in effect which renders the
civilian population to a military target of a nearfn of warfare-environmental warfareln such
a situation the irreparable alteration to the esrvinent may threaten the entire population, and it
is tantamount to a crime against humanity, perha@sgreater extent than genocide which may
be limited only to a given ethnic minority in a sffied ared*. To avert this situation, we should
not postpone our decision to resolve catastropliputes peacefully. If we wait too long, it
would become impossible to have any opportunitsetmnsider our acts That is, if we cannot
take immediate action, the facts will continué&®as

[W]e are experiencing diseases today for hazardsdidenot control yesterday.

What we do not take care of today will be there dor children to handle

tomorrow.
When we look at the scope of environmental damagthe past, pollution and environmental
degradation have obtained largely on the localllamd hence their effects have been isolated in

impact. Given the increasing global scale of emmmental degradation and ever increasing

! Sharma, Supra note 16, P. 331.

52 Manual, supra note 9, P. 124.

3 Arthur Westing, Environmental Warfare in Environmental Law, (Bol.15, 1985), P. 645, Cited
in Mekete Tekle's Paper, Supra note 12.

54 Brown Weiss, The Contribution of Human Rights Law to Environmental Protection with
special Reference to Global Environmental Change, (Published in Cancado Tridade, 1988), P.
261.

* Raymond F. Dashman, Environmental Conservation, (Third Edition, Printed in the United
States of America, 1998), P.3.

B, Hydervali, Environmental Law: Some Trends, Vol. 1, P. 73.
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volume of pollutants entering the environment, hesve their effects are now being felt on
regional and global level§ For this very fact, the problems of environmentagradation do

concern all countries irrespective of their sizyel of development or ideology. This is true
because the oceanic world is an interconnectede’h@o, no government or society can take
the environment for granted and since it is a dlglvablem it can be tackled only with the

assistance and cooperation of‘all

When we bring it under one umbrella, the whole pagpof environmental protection boils down
to mean suppressing the unwanted behavior andnactionan, and fostering those that would
contribute to the maintenance and enhancement abgical balance to the benefit of the

general public, and the continuity and profitajitif development activitiéd

Today, environmental problems are serious and irantirthreats, which suggest a need for
drastic or emergency actidn This emanates from the magnitude of man’s impmacthis

environment which necessitated a full scale rectamation of the relationship between the
environment and development programffiel other words, the fact that human kind is naw a
a crossroads, that is, either to overwhelm thegtlarsupport capabilities or to return matters
around and preserve its life giving qualities foture generations, calls for the reorientation of

man’s activities with a view not to make the earttiesolate rooming plaffét

To this effect, therefore, human beings are nowdealled upon to save the future. The future,
it is presumed, lies entirely in their hands; toroar can not take thought of itself; it is they, now

who have to save tomorr&fy

5" Weiss, Supra note 5, P. 22.

8 Pp.S. Jaswal and Nishtha Jaswal, Environmental Law: Environmental Protection, Sustainable
Development and the Law, (Published by Allahabad law agency, 1999) P.1.

¥1d., P. 101.

€0 Manual, Supra note 9, P. 124.

51 Mekete, supra note 12, P. 68

°21d.

% Henderson, Supra note 8, P. 430

54 Menell and Stewart, Supra note 15, P. 14.
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The above factual situation of environmental protdevhich reveal the diffused right of human
beings to live in a clean and healthy environmandt the pressing need of public participation to
save the environment before it reaches no turnmgtpcalls for the reorientation of the law to
accommodate public interest litigation. The neadtifie reorientation of the law emanates from
the fact that traditional litigation is designed anway to enforce the rights of an individual
against another, and not to enforce the diffusetcdauman rights of the public. In other words,
the narrow ambit of locus standi permitted entryydin an aggrieved person and not to any
member of public at large acting bonafidely. To dav full fledged justice, therefore, the
procedural law should be designed with a leewagdoommodate public interest litigation to
enable alert citizens and public interest grougsas public wrongs which remained unremedial

under the traditional rules of locus standi.

Discussion Questions

NJ

+ Differentiate what local, regional and global eovimental problems are!

+ What do we mean by dynamic natural cycle of tharenment?

+ What is the crux of understanding the nature ofrenmental problems?

1.5.2 Pollution to Environment as International, Regionaland National Concern

The issue we will be discussing under this subtitteild be whether environmental issues are
national or international in their concern. Someimmental problems, for example climate
change or depletion of the stratospheric ozoner Jaye inherently global in character, and affect
all states, not necessarily equally, but at leaghe extent that impacts are global and global
solutions are required. There are also regionakemwental problems like air or water pollution
and conservation of migratory animals.

Equally there could be also domestic or nationabfgms as well.

There is thus no single sense in which an environahéssue can be described as internatignal,
regional or national; rather it could be globalgiomal, trans-boundary, domestic, or| a
combination of all or any of these. What must bprapiated, however, is that the law governing
these rather different contexts is likely itselfdiéfer, both in the content of any applicable BJ|L

and in the form they take.
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Discussion Questions

Discuss why the protection of the environment es¢bncern of global, regional, trans-boundary,
domestic, or a combination of all or any of theseaerns by giving relevant examples? Discuss
the following Quotation in line with the above sitie?
“A communications gap has kept environmental, papoh, and development assistance groups
apart for too long, preventing us from being awafeour common interest and realizing qur
combined power. Fortunately, the gap is closing. M#&/ know that what unites us is vastly
more important than what divides us.
We recognize that poverty, environmental degradatind population growth are inextricably
related and that none of these fundamental problesmsbe successfully addressed in isolatjon.
We will succeed or fail together.
Arriving at a commonly accepted definition of sustéle development remains a challenge |for

all the actors in the development process.”

‘Making commoause’

1.5.3 The Rationale for the Protection of the Environment

The Question of the need to protect the environmegptoded in the late 1960’s. Since then it
has increasingly become of crucial importance. ilspnt states, international organizations, and
individuals feel that it is imperative to take actito preserve the natural and human environment

or at least avert its worsening. Before, the pnubieas not felt for three main reasdiis:

First, industrial developments had not spawned polluind damage to the environment on a
very large scaleSecond,States still took a traditional approach to theternational dealings:
they looked upon them as relations between soverengities, each pursuing its self-interest,
each eager to take care of its economic, politiaa] ideological concerns, each reluctant to
interfere with other states’ management of thestcgpand resources, and unmindful of general or
community amenitiesThird, public opinion was not yet sensitive to the pasndangers of

industrial and military developments to a healthyisonment.

% Antonio Cassese, International Law (Oxford: Oxfohaiversity Press, 2001), at 375.
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Of course, the question of why we protect the emrirent is very difficult to answer. Its answer
depends on the context. Accordingly, there coulcetical aestheti¢c or symbolicreasons for
protecting the environment as opposedetmnomicand health reasons. However, almost all

justifications for environmental protection aregweinantly and in some sensethropocentric

This is true especially othe 1972 Stockholm Conferencewhich focused explicitly on
protecting ‘the human environment’ and proclaifffed
Man is both creature and molder of his environmevitjch gives him physical
sustenance and affords him the opportunity forlletéual, Spiritual, moral and

social growth...

Likewise, the 1992 Rio Declaration on Environment and Develapent asserts thaHuman
beings are at the center of concerns for sustamalelelopment’.

The preamble tthe 1992 Convention on Biological Diversityevinces the complex mixture of
objectives for the protection of the environmenhbiah characterizes much of contemporary
international environmental law: Conscious of tiérinsic value of biodiversity and of the
ecological, social, economic, scientific, educatiorcultural, recreational and aesthetic value of
biological diversity and its components, conscials® of the importance of biological diversity
for evolution and for maintaining life-sustainingstems of the biosphere (holistic approach to

environment protection).

The emergence of individual environmental rights tlee strongest anthropocentric motivation,
most notable in attempts to develop a new humdrt taga decent environment. Some advocates
assert that such a right is indispensable for theyenent of human rights freedorffsbut they
usually fail to explain how competing environmentatonomic, and social priorities can be

accommodated in what necessarily becomes a vatigenent about what we value most.

A more explicit relativism characterizes most eomimental protection measures aimed at

protecting human health or safety, including thase which the acceptance of some

% The Preamble of the United Nations Declaratiotdaman Environment, Adopted in Stockholm in June2197
®’E.g. Pathak, in Brown Weiss (ed.), Environmentad@je and International Law, (Tokyo, 1993), Ch.8.
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responsibility for the welfare of future generaBoms a prominent feature, such as the

conventions on nuclear radiation risks or climdtarge.

1.5.4 Nature of Environmental Damages

1.5.4.1Problems in Defining Environmental Damages

Defining terms such as environment and environnhelaiaages is important because it is one of
the methods used by the legislatures to deterrhimeegime and range of liability in quesfiin

In this respect, it means, the broader the defimitf damage to the environment is the wider the

scope of the compensable damage.

In the case of the Ethiopian legal system, enviremns defined to me&h
the totality of all materials whether in their nath state or modified or changed
by humans, their external spaces and the interastighich affect their quality or
guantity and the welfare of human or other livingings, including but not
restricted to, land, atmosphere, weather and clematater, living things, and

aesthetics

Furthermore, damage to the environment is undedstomnear:
any condition which is hazardous or potentially &a@ous to human health,
safety or welfare or to living things created byeaihg any physical, radioactive,
thermal, chemical, biological or other property ary part of the environment in

contravention of any condition, limitation or reistion under any relevant law

From the above legal provision, we can infer thet fhat damage to the environment does not
only cover damage to the environment per se, balsd covers damage to private property and
consequential losses that arise there from or immection with. In other words, damage to the

environment has two facets, that is, private nuisaand public nuisance.

® Edward H.P. Brans, Liability for Damage to Public Natural Resources: Standing, Damage and
Damage Assessment, (Published by Kluwer Law Int., 2001) P.9.
% Environmental Pollution Control Proclamation, Neg. Gaz., Proclamation No. 300/2002, 9tk

Year No.12, Art. 2 (6).
1d., Art. 2 (12).
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Private nuisance is defined as unlawful and comununterference with a person’s use or
enjoyment of land and possibly, physical damageab property. whereas, public nuisance is a
crime as well as a tort, and for any action tatlimust interfere with the use and enjoyment of

property by the public in general or by a suffidigttarge number of public.

Accordingly, a proper classification of damagehe environment is imperative because there is
a fundamental difference between the environmdata@ type of damages [private nuisance],
on the one hand, and damage to the environmerdepfublic nuisance] on the other hand in

relation to the scope of the traditional tort law.

In the traditional tort law, it is generally heldat, an individual acting privately can not iniéat
legal action for a purely public nuisance, unlese tlamage he incurred is in some way
distinguished from that sustained by other membérhe general publié In other words, a
private individual can have standing only when las Buffered damage over and above that
suffered by the public at large, so much so thatsitope of the traditional tort law covers only
the environment related type of damages which coesdlt in personal injury or pure economic

loss.

For the above reason, when damage is done to thement per se, it does not fit properly in
the traditional legal concept of tort law. To hawetter understanding, this inference could be

further consolidated by the following reasbhs

First, by the fact that damage to the environmemtge affects collective interests rather than
individual interests, and incidents that affectrsaollective interests do not generally speaking,
give rise to legal right of standing. That is, thaditional liability rules mainly concern in the

protection of individual interests and, in casesdamage to the environment per se, these

interests are often only indirectly affected [ifedi.

1 Paul Denham, Law a Modern Introduction, (4t ed., Printed in Great Britain for Hodder and
Stoughton Education, 1999), P. 391.

2J. Gordon Arbuckle and Nancy S. Bryson, Environmental Law Hand Book, (9t ed, Published
by Government Institutes, Inc, 1987), P.10

® Brans, Supra note 34, P.13.
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The second reason is the very nature of damagdetertvironment per se. That is, since damage
to the environment per se is a separate categotiarmfge, it is not entirely clear if damage to
the environment per se should be classified asrmmbht& non-material damage [pecuniary or
non-pecuniary loss]. And, because under the taadititort law only certain types of damages
are compensable, it becomes questionable whethes@dcts of damage to the environment per

se fit in the tort law system.

To supplement the gap in the law, which emanaten filee limited scope of application of the
traditional tort law, it is, therefore, a pressinged to incorporate a liberalized standing and a
modern concept of tort laWk Corollary, to have a liberalized standing with gdepenetration,
forming a new and additional category of damagth#environment per se in the tort law is a
prerequisite as it is provided in the following Seq.

1.5.4.2Damages Forming New and Additional Category of Dange to the Environment

To achieve a more comprehensives environmentagégiioh a new category of damage should

be introduced in addition to and separate from @rmypdamage, personal injury and pure

economic loss. This category extends traditiondl lew to cover damages to the environment
per se, that is, it would extend its scope to ergasa natural resources that have direct or

indirect interest to the public at lafge

Extending the scope of the liability regime to ud#® both the publicly owned and publicly
possessed natural resources, and the publicly owoegrivately possessed natural resources
that have a particular value to the public hasdtieantage that the environment is valued as a

unity party that is independent from property iatss.

In the case of publicly owned but privately posedssatural resources that have a particular
value to the public, standing is proposed to berébzed for the fact that they may support
threatened and endangered species, and providesetivices to man and nattfte

" Arbuckled and Bryson, Supra note 38, P. 10.
S Brans, Supra note 34, P. 14.
°1d., P. 12.
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Other specific reasons for the liberalization ansling to include certain publicly owned but
privately possessed natural resources are thenfiolip

The first reason is the plaintiffs’ reluctance &ke care about the pollution. In some instances
they themselves may also be polluting, and not veshnitiate legal action. They may be
economically dependent on their polluting neighbdnd, of course, when they discount the
value of winning by the costs of bringing suit ah@ chances of success, the action may not
seem worth undertaking Consider, for example, that while the polluterghii be injuring
hundred downstream riparian of ten thousand ddlayear in the aggregate, each riparian
separately might be suffering injury only to theest of a hundred dollars-possibly not enough
for any one of them to want to press suit by hifs®al even to go to the trouble and cost of
securing co-plaintiffs to make it worth everyoneigl. This hesitance will be especially likely
when the potential plaintiffs consider the burdéims law puts in their way. Furthermore, it
becomes troublesome, in that, as a general prctpe traditional tort law does not allow
someone who suffered a loss to take into considerghe interest of the general public which
might be in the damaged obj€ttThe same problem emerges when the private passefsthe
public owned natural resource caused damage lto this respect, if the damage is not repaired
duly, it may have consequence on natural resourasdirectly or indirectly depend for their

survival and productivity on that resource whicktsined damade

Second, the merit of the case is decided only ¢oiriterest of some one who is competent and
willing to establish legal standing. In this cae system protects only the rights of the property
owning human without giving due consideration tdlpuinterest, and intrinsic natural values.

So, strict adherence to the traditional tort lawd &raditional standing denies cognizance to the

intrinsic value of the environment, and the pubdierest aspiratioii.

Third, under traditional tort law, even if a plafhtvins a pollution suit for damages, no money
goes to the benefit of the environment itself tpaieits damages. This omission has the effect

that, at most, the law confronts a polluter withatvit takes to make the plaintiff riparian whole;

" Christopher Stone, "Should Trees Have Standing? Towards Legal Rights for Natural Objects",
(Southern California Press, 1972) P. 460

® Brans, Supra note 34, P. 13.

®1d., P. 14.

8 Stone, Supra note 43, P. 46.
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this may be far less than the damage to the enwieot, so that it may not have enough
reparcation to force the polluter to de¥isFor example, it is easy to imagine a polluter whose
activities damage a stream to the extent of tengtod dollars annually, although the aggregate
damage to all the riparian plaintiffs who come anthe suit is only three thousand dollars. If
three thousand dollars is less than the cost toptiliter of shutting down, or making the
requisite technological changes, he might prefepdy off the damages [that is, the legally
cognizable damages] and continue to pollute treastr Similarly, even if the jurisdiction issues
an injunction at the plaintiff's behest, there @hing to stop the plaintiffs from selling out the
natural resource, which is, agreeing to dissolvenar enforce the injunction at some price-
somewhere between the plaintiffs’ damage and defersl next best economic alternative. In
this case the defendant makes its peace with tietifi as best it can. What is meant is a peace
between them, and not amongst them and the nags@lrce.

Forth, the measure of damage is another reasonnétuding certain publicly owned but
privately possessed natural resources that haviegecal value, and publicly owned natural
resources. Application of the traditional measurdamages rule may prevent full restoration of
the damaged natural resouffed\s a general rule, under the traditional tort tae costs of such
measures are not to exceed the lost market valtizegbroperty. This may have the effect that
the natural resources which lack a direct markétevare not fully restored. For the above
reasons, the benefit of the modern approach ofl&ovt and liberalized standing is that the
environment is valued as a unity and that the ptate and conservation of natural resources

does not stop at the border of private property.

In general, damage to the publicly owned and plplpossessed natural resources, and to
publicly owned but privately possessed natural ueses that have a particular value to the
public, is damage of a collective nature and bezasconcrete individual interests are harmed,
damages for this type of injury are in principle recoverable under the traditional tort law. For
this reason, to address the gap, the introductigrublic interest litigation which can be initiated

by public spirited persons or social service mindeambers of the public acting bonafidely, not

81d., P. 462.
8 Brans, Supra note 34, P. 14.

Tsegai Berhane and Merhatbeb Teklemedhn Mekelleetsity Faculty of Law, April 200844
Page of 189



Environmental Law Teaching Material

for personal gain or out of political motivation @ther oblique consideration, is a pressing need.
Furthermore, the law becomes full-fledged wherecisppdaws not only specifically provide
standing to alert citizens and public interest g=yibut also when they bestow them a cause of
action to claim compensation for such damage. Eydbrming a new and additional category of

damage to the environment per se in the tort laavasrollary to the liberalization of standing.

Discussion guestions

+ Verify whether we have a universal definition o tenvironment or not.

+ Discuss the rationale behind defining what envirentms.

+ Analyze what environmental related type of damaayes damage to the
environment per se are.

+ Why do we need to form new and additional categdrgamage to the

AY”J

environment?

1.6 Summary

A legal definition of the environment helps deliteeghe scope of the subject, determine the
application of legal rules, and establish the ext#nliability when harm occurs. The word
environmentis derived from an ancient French wanvironner,meaning to encircle. Whatever
the case may be, at this juncture, it should bé ikemind that any definition of the environment

will have the Alice-in-Wonderland-quality of meagithat we want it to mean.

While it is unquestionably correct that internatibrenvironmental law is merely part of
international law as a whole, rather than somersépaself-contained discipline, and no serious
lawyer would suggest otherwise, the problem witrereemphasizing the role of general
international law, as one writer points out, hagrb¢hat the traditional legal order of the
environment is essentially laissez-fairesystem oriented toward the unfettered freedom of
states. Such limitations on freedom of action agxist have emerged in ad hocfashion and
have been formulated from perspectives other thmuiranmental. To try to overcome these
inadequacies, as environmental problems have wedsénhas become necessary to develop a

body of law more specifically aimed at protectidritee environment.
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When we come to the context of the Ethiopian legydtem, National environmental law
includes the provisions concerning the environmenthe 1995 FDRE constitution; different
environmental treaties ratified by the House of ieepntatives according to Art. 9 (4) of our
constitution; all laws (federal and regional) camesl with the environment (Forestry, Land,
Water use and other sectoral laws).

Inspite of different treatment in different instrants, the role of law in protecting the
environment is not fundamentally different in batkernational and national law. But, we have
to keep in mind that the effectiveness of differeggulatory and enforcement techniques are
largely determined by the nature of the problematTik, what works in one case may not work
in others.

When we embark on the foundations of Environmelmdat, as it is for any law, it emerges from
the cultural traditions, moral and religious valu#seach society. These traditions and values
continue to impact the development of legal norimghe context of environmental protection,
cultures, religions and legal systems throughoatvtbrld contain elements that respect and seek
to conserve the natural bases of life, maintairsngcepts that can enhance and enrich the

development of modern environmental law.

As a natural flow of the above points, Environméhtav, being a relatively new field, is largely

contained in written texts, although some comman painciples are relevant, and customary
international law is emerging. Governments proteetenvironment on the basis of their various
constitutional and statutory powers to promote gemeral welfare, regulate commerce and
manage public lands, air and water. National aitieermay accept additional duties to protect
the environment by entering into bilateral and atkral treaties containing specific

obligations. Promulgation of regulations and pesnby administrative authorities is another
important source of environmental law. Reportingnitoring and civil and/or criminal actions

to enforce environmental law are critical composeot environmental law systems. Some
constitutions also contain reference to environemghts or duties, making these constitutional
provisions and their interpretation and applicatianother potentially important source of
environmental law. Litigation enforces the laws aegulations by civil or criminal actions.
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As to the law making process of Environmental Lawyery important point for assessing
environmental law (both at regional and Internadldevel) is a clear understanding of the law
making process from which it derives. Accordindly, the national environmental law, there is
national parliament which is endowed by the coattih of the country with the power to

legislate laws which could be relevant to the emwvinent. Concerning International

Environmental Law there is no international ledista, comparable to the national parliament,
but there are generally accepted sources from wihielnational law derives, and a variety of
international processes through which new inteomati law is made or existing law changed.
Much of international environmental law is the pwot of an essentially legislative process
involving the interplay of international organizats, conferences diplomacy, codification and
progressive development, and international couams, a relatively subtle interplay of treaties,
non-binding declarations or resolutions, and custgrinternational law.

To understand the nature of environmental problemd,damages, it is important to understand
the natural cycle of the environment. Accordingly need to grasp that within the environment
there exists dynamic cyclic interrelationship bedwehe living form and physical environment.

This dynamic cyclic relationship properly operatesa balanced state in an unpolluted natural
environment; so that, to maintain the balance imgortant to suppress the unwanted behavior
of man, and foster those that would contributéntorhaintenance and enhancement of ecological

balance to the benefit of the general public befeegeach no turning point.

In respect to the scope of tort law in relationthe environment, there exists a fundamental
difference between the environment-related typegamhages and damage to the environment per
se. This distinction emanates from the fact that, law covers only environmental related type
of damages. In order to have a full-fledged ton, ltherefore, a new category of damage should
be introduced in addition to and separate from remvinental-related type of damages, that is,
damage to the environment per se which coversubigowned and publicly possessed natural
resources, and public owned but privately possessggral resources that have a particular
value to the public.
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Finally, taking into consideration the interconmettoceanic nature of the environment, at
present, it is a pressing need to States, int@matiorganizations, and individuals feel that it is
imperative to take action to preserve the natural human environment or at least avert its

worsening.

1.7 Review Questions

=

Define what environment is, and the importancdedining it.

n

Pin point the factors that gave rise to environtaldaw.

3. Discuss the role of national and internationaliemmental laws in the protection of
environment.

4. Indicate whether the existing environmental lawecuately protect the environment or
not.

5. Verify the foundations of environmental law.

Provide a blue print in relation to the law makjrgcess and sources of environmental

law.
7. Discuss the nature and scope of environmentalgm
8. Indicate the rationale behind the protection ofiemment.
9. Discuss briefly what damage to environment pearsg environmental related type of

damage is.
10. Pin point whether the traditional tort law is ip@sition to accommodate both damage to

the environment per se, and environmental relateel of damages.
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CHAPTER 2 BASIC PRINCIPLES OF ENVIRONMENTAL LAW

2.1. Introduction to the Basic Principles of Environmental Law

No legal order can regulate with specific rules aogsible conduct of legal subjects. Gaps are
bound to exist in the normative network of any camity. Hence, the need to resort to general
principles, that is, sweeping and rather loosedstats of conduct that can be deduced from the

various rules by extracting and generalizing sofrta@most significant common poinfs.

General principles constitute both the backbonehef body of law governing international
dealings and the potent cement that binds togdtievarious and often disparate cogs and

wheels of the normative framework of the commufitty.

Normally principles are spelled out by courts, wredjudicating cases that are not entirely
regulated by treaty or customary rufédt cannot be denied that by so acting courts Ifudfi

meritorious function very close to, and almost uwaggon, the creation of law.

At present, in the world community, two distinces$es of general principles may be relied
upon® First, there are general principles of internaiolaw, namely those principles which
can be inferred or extracted by way of inductio ayjeneralization from conventional and
customary rule of international law. Second, thare principles that are peculiar to particular
branch of international law (the law of the seanhnitarian law, the law of state responsibility,

etc.).

There are a number of principles that are at tlhe 0b most environmental protection systems,
whether at the international or national level. Hiamity with these principles can offer insight
into the purpose and thrust of the various legathmaisms that have been built upon them. The

principles are best understood in the context eftiodern ecological efa.

8 Antonio Cassese, International Lai@xford University Press, 2001) at 151.
84 i
Ibid.
®lbid.
lbid.
87 Judicial Handbook on Environmental Law (UNEP Pedtiion, 2005) at 19.
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The present ecological era began at the end af966s, after post-World War Il reconstruction
led to unprecedented global economic developmertiis Tdevelopment was unequal,
accentuating differences in wealth between the tms of the Northern and Southern

hemispheres as well as within countries.

It also required unprecedented use of exhaustdieral resources such as clean water, air, flora
and fauna, and minerals. As it became clear tiaitdd resources would ultimately become
incapable of satisfying the various needs of indalsand developing countries, public opinion
increasingly demanded action to protect the quaratitd quality of the components of the

environment?®

Ecological catastrophes such as the 198d@ck tides” off the coasts of France, England and
Belgium, caused by the grounding of the oil tanKerrey Canyon,and realization that the
environment increasingly was threatened, incited’eguments to take action. In some
circumstances, action was taken by individual stédeaddress state-specific problems. In other
circumstances, efforts focused on internationalpeoation, as a means of addressing shared
concerns. These international collaborations bedtiqolar attention because they both illustrate
and articulate some of the key principles that wgidé both national and international

environmental lavf®

A pivotal moment in the development of environmééay came in 1972 when the United
Nations General Assembly convoked a world confexrepo the human environment in
Stockholm. This development gave rise to intenskdiverse activity, particularly within inter-

governmental organizations whose mandate couldhéxte environmental problems. Numerous
national and international non-governmental envimental organizations and various
governments also engaged in considerable prepgnatok.

The Conference concluded by adopting a Declarationthe Human Environment and an

“Action Plan” containing 109 recommendatiofis.

:zJudicial Handbook on Environmental Law (UNEP Putiien, 2005) at 19.
Ibid.
% Judicial Handbook on Environmental Law (UNEP Pedtiion, 2005) at 19.
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International and national environmental law sufissdly increased in the two decades after
Stockholm. The United Nations reaffirmed and depetb the general principles of the

Stockholm Declaration in 1982 when the General Addg adopted the World Charter for

Nature. A few principles of customary law conceghenvironmental relations among states also
emerged during this period. Some of them were ecalordy the United Nations Environment

Program as part of the “Principles of conduct ia field of the environment for the guidance of
States in the conservation and harmonious utibmadif natural resources shared by two or more
states.” Approved by UNEP’s Governing Council onyMED, 1978, the Principles on Shared
Resources reiterated Stockholm Principle 21 in gezing the sovereign right of states to

exploit their own resources coupled with an oblgatto ensure that the activities undertaken
within the limits of their jurisdiction or under elr control do not damage the environment in
other states. The UNEP Principles also expresseahligation of states to notify the latter of

plans that can be expected to affect significatitgir environment, to enter into consultations
with them, and to inform and cooperate in the cafsanforeseen situations that could cause
harmful effects to the environment. The measure® guaranteed equality of access for
nonresidents to administrative and legal procedurdise state originating the harmful conduct,
and nondiscrimination in the application of natiblegislation to polluters, whatever the place of

the harmful effect&?

In 1992, the United Nations convened a second gloteeting, known as the United Nations
Conference on Environment and Development (UNCED)ch met in Rio de Janeiro from 3 to
14 June 1992. Two texts adopted at UNCED have argerscope: the Declaration on
Environment and Development and an action prograitecc Agenda 21. The Declaration
reaffirms the Stockholm Declaration of 1972 on whit seeks to build, but its approach and
philosophy are very different. The central condsptustainable development, which integrates
development and environmental protection. Principie important in this regard: it affirms that
in order to achieve sustainable development, enmental protection shall constitute an integral
part of the development process and cannot be denesl in isolation from it. Agenda 21 is the

program of action to achieve sustainable developiien

91 th;
Ibid.
92 Judicial Handbook on Environmental Law (UNEP Pedtiion, 2005) at 20.
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In the aftermath of Rio, virtually every major imational convention concerning multilateral

cooperation includes environmental protection as @inthe goals of the states parties. Areas of
international law that developed during earlieripés evolved in new directions because of
insistence that they take into account environniectasiderations. The result has been an
infusion of environmental principles and norms in&arly every branch of international law. At

the same time, in the decade after the Rio Confeteanvironmental concerns encountered
increasing competition on the international agefindia economic globalization, an emphasis on
free trade, and the development crises of poortaesnin addition, mounting evidence could be

seen of the disastrous environmental consequerieemed conflict®

Between August 26 and September 4, 2002 the regegses of more than 190 countries met in
Johannesburg, South Africa, in order to “reaffiromenitment to the Rio Principles, the full

implementation of Agenda 21 and the Programme Her Rurther Implementation of Agenda
21.” At the end of the conference the participatggvernments adopted a Declaration on
Sustainable Development affirming their will to sasne a collective responsibility to advance
and strengthen the interdependent and mutuallyoreing pillars of sustainable development —
economic development, social development and emviemtal protection — at local, national,

regional and global levels®

These decades of legal developments have led teeriergence of the basic principles of
environmental protection that are recognized iermational and national laws, which have in
turn informed the development of environmental lay giving meaning to concepts not yet
contained in formal legal instruments. Principles de foundational (e.g., equality and legal
certainty) or technical (e.g., proportionality). eTkey environmental principles developed over
the past several decades are discussed below.hEwveybeen reproduced in domestic laws and
thus have provided a foundation for many envirortalettecisions. They are influential in most

legal systems, although they sometimes may beepglfferently?

93 H

Ibid.
9 Judicial Handbook on Environmental Law (UNEP Pedtiion, 2005) at 20.
95(1h;

Ibid.
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2.2. Prevention

Experience and scientific expertise demonstrategtevention must be the Golden Rule for the
environment, for botlecologicaland economiaeasons. In some instances, it can be impossible
to remedy environmental injury once it has occurthd extinction of a species of fauna or flora,
erosion, and the dumping of persistent pollutamis the sea create intractable, even irreversible
situations. Even when harm is remediable, the absthabilitation is often very high. In many
instances it is impossible to prevent all risk efrh. In such instances, it may be judged that
measures should be taken to make the“asksmall as practically possiblein order to allow

the necessary activities to proceed while pratgdiie environment and the rights of otR&rs

The issue of prevention is complex, owing to thembar and diversity of the legal instruments in
which it occurs. It can perhaps better be consdlene overarching aim that gives rise to a
multitude of legal mechanisms, includipgor assessment of environmental haenglicensing

or authorizationsthat set out the conditions for operation and #madial consequences for
violation of the conditionsEmission limitsand other product or process standards, the use of
best available techniques (BABdother similar techniquesan all be seen as applications of

prevention.

Prevention is also linked to the notion déterrenceand the idea that disincentiveach as
penalties and civil liabilitywill cause actors to take greater care in thelraver to avoid the

increased costs, thus preventing pollution fromuogieg.

In addition to prevention as a generalized goatlahestic environmental laws, the notion of
“pollution prevention” includes the concept that pollution may be reducedrevented, at its
source, by changing raw materials or productiomnéges or technologies. Oftepdilution
prevention” and “source reduction” are conceived as a goal of voluntary efforts that
complementcommand and control’or “end-of-pipe” environmental regulations that limit the
amount of pollution that may be emittdéollution prevention sometimes produces economic
benefits for industry in terms of increasing e#aty, reducing waste, and reducing liability.
Governments may engage in strategies or prograneziticate the regulated community and

% Solothurn v. AargauSwitzerland Bundesgericht (Federal Tribunal), 1 N280O.
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encourage it to implement pollution prevention teghes, in addition to their efforts to promote

and enforce compliance with mandatory regulations.

2.3. Precaution

While there is no single agreed formulation of piphe of precaution that is used in all contexts,
and precaution has not acquired generally accegtgeds as a legal principle in its own right or

as customary international law, there is a basicept of precaution that animates much of
modern environmental protection regimes — the noti@t environmental regulators often have
to act on the frontiers of knowledge and in theealos of full scientific certainty. Precaution has

variously been associated with the ideas thatcciensfic uncertainty should not be used as a
reason not to take action with respect to a pdafcenvironmental concern; 2) action should

affirmatively be taken with respect to a particidavironmental concern; 3) those engaging in a
potentially damaging activity should have the buardef establishing the absence of

environmental harm; and 4) a State may restricomspbased on a standard involving less than

full scientific certainty of environmental harm.

Properly viewed, the concept of precaution operategart of a science-based approach to

regulation, not a substitute for such an approant, in practice, the concept is multi-faceted.

The so-called “precautionary approach” is relagivecent, dating from the late 1980s. The Rio
Declaration stipulates tht
In order to protect the environment, the precauwtignapproach shall be widely
applied by States according to their capabiliti®here there are threats of
serious or irreversible damage, lack of full scigatcertainty shall not be used as
a reason for postponing cost effective measuresprevent environmental
degradation.
Because of its many permutations and facets, ptiecais at once both useful as a flexible tool
or “approach,” and difficult to capture in the cexit of a generally applicable legal “principle”
or standard. This being said, it has found referen@ number of judicial cases. An Argentinean

court, for example, required immediate suspensfagfforts to establish an electricity grid until

" The 1992 Rio Declaration, Principle 15
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defendant prepared a report with the participatibnoncerned persons, addressing the impacts
and preventive or mitigation measures to avoid puotential negative effects of the
electromagnetic field to be created by the projébe court explicitly stated that it was applying
the precautionary principle embodied in the law aw®leral international environmental

instrument&,

The European Court of Justice has likewise beelunanted by the concept, particularly in
respect to environmental risks that pose dangersutoan health. The Court held that the
European Commission had not committed manifest &hen banning the export of beef during
the so-calledmad cow” crisis”®. The ECJ said in the NFU caS$e

At the time when the contested decision was adpfitere was great uncertainty

as to the risks posed by live animals, bovine raedt derived products. Where

there is uncertainty as to the existence or ext#ntisks to human health, the

institutions may take protective measures with@wirlg to await the reality and

seriousness of those risks to become fully apparent

In a European Free Trade Association case, the tCoeid that it was appropriately
precautionary to presuppose identification of ptédly negative consequences and a
comprehensive evaluation of the risk based upon ntiwst recent scientific information.
According to the Court, where the insufficient, anclusive or imprecise nature of relevant
scientific conclusions makes it impossible to daiee risk or hazard with any certainty, but the
likelihood of significant harm persists, the deaorsito take restrictive measures is justified. The
criteria cited by the Court are as follo\ts
Such restrictive measures must be non-discrimiyaamd objective, and must be

applied within the framework of a policy based be best available scientific

%8 Asociacion Coordinadora de Usuarios, Consumidor&owtribuyentes v. ENRE-EDESURederal
Appellate Tribunal of La Plata (2003).

9 Case C 180/9@/nited Kingdom v. Commissicii,996] ECR 1-3903, para. 83; Case T-76/96\@tional
Farmers’ UnionNFU) [1996] ECR 1I-815, para. 88.

100 1d. at para. 63.

101 Case E-3/00EFTA Surveillance Authority v. Norwayaras.16, 21.
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knowledge at any given time. The precautionary qyile can never justify the
adoption of arbitrary decisions, and the pursuitloé objective of ‘zero risk’ only

in the most exceptional circumstances.

2.4. Polluter Pays

The “polluter pays” principle was originally enuated by the Organization for Economic
Cooperation and Development (OECD) to restrainonali public authorities from subsidizing
the pollution control costs of private firms. Inste enterprises should internalize the
environmental externalities by bearing the costscartrolling their pollution to the extent

required by law.

Historically, pollution control costs have been m®by the community at large, rather than by

those who pollute. Community assumption of the a@sin be demonstrated using the example

of an industry that discharges pollutants intovarniThere are at least three possible ways for the

community to assume the economic costs of the fpahiu

1) The river can remain polluted and rendered uablé for certain downstream activities,
causing the downstream community to sufferamemic loss;

2) The downstream community can build an adequatemreatment plant at its own cost;

3) The polluter may receive public subsidies fanteolling the pollution.

In each case, the affected community bears the abshe pollution and of the measures
designed to eliminate it or to mitigate its effedibe polluter pays principle avoids this result by
obliging the polluter to bear the costs of pollaticontrol, to “internalize” them. In most cases
the enterprise will in fact incorporate the costghe price of the products to some degree and

pass them on to the consumer.

The polluter pays principle is therefore a method ihternalizing externalities. Those who
benefit from air made cleaner have a positive eslédy if they do not pay for the cleanup.
Where air is fouled by a producer who bears no, ¢bs a negative externality; those who buy
the product also are free riders if the foulingnigt reflected in the price of the goods.

Internalization requires that all the environmentabkts be borne by the producer/consumer
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instead of the community as a whole. Prices willet the full cost if regulatory standards or
taxes on the production or product correspond ¢otthe cost of environmental protection and
damage. The principle can be applied most easilg geographic region subject to uniform
environmental law, such as a state or a regior@i@uic integration organization. The polluter
can be defined as one who directly or indirectlyndges the environment or who creates

conditions leading to such damage.

Generally, polluters should pay for the cost of lyg@dn control measures, such as the
construction and operation of anti-pollution inEthbns, investment in anti-pollution equipment
and new processes, so that a necessary envirorirgaatiy objective is achieve@®ther means

of ensuring the polluter pays principle are throutgxes and chargesApplication of the
principle may be difficult in practice wheidentifying the polluter proves impracticaldbecause
the pollution arises from several simultaneous eaus from several consecutive causes, or
where the polluter has become financially insolvent such instances, there may be no

alternative to community assumption of the costeeafediation.

National courts may define and elaborate on thdigajons of the polluter pays principle. In
Marlene Beatriz Duran Camacho v. the Republic oflo@bia (Sept. 26, 1996), the
Constitutional Court, in reviewing theonstitutionality of some environmental legislation
approved provisions that impose a special econdmaiden on those who contribute to the
deterioration of the environment and impose ondhwho take advantage of natural resources
the costs of remedying the negative effects thair thctions have on the environment. The
Indian Supreme Court has said that once an actoatyied on is hazardous or inherently
dangerous, the person carrying on that activitialde to make good the loss caused to any other

person by that activity?.

192 |ndian Council for Environmental Legal Action v. idn of India,AIR 1996 SC 1446 (1996), 2 SCR 503, 3
SCC 212 (1996).

Tsegai Berhane and Merhatbeb Teklemedhn Mekelleetsity Faculty of Law, April 200857
Page of 189



Environmental Law Teaching Material

2.5. Environmental Justice and Equity'®

2.5.1. Environmental Justice Generally

In general, environmental justice seeks to ensha¢ authorities fairly allocate and regulate
scarce resources to ensure that the benefits abbanvental resources, the costs associated with
protecting them, and any degradation that occugs 4l the benefits and burdens) are equitably
shared by all members of society. Environmentaigasgoes beyond traditional environmental
protection objectives to consider the equitablerithistion of pollution, and, more broadly, the
often disproportionate burden borne by the poorraimgbrity groups in respect to environmental

harm.

The Supreme Court of India indicated some of tlemehts of the concept of environmental

justice®*
Public nuisance because of pollutants being disgbdrby big factories to the
detriment of the poorer sections is a challengéhto social justice component of
the rule of law. Likewise, the grievous failureledal authorities to provide the
basic amenity of public conveniences drives theeraide slum-dwellers to ease
in the streets, on the sly for a time, and opeiméydafter, because under nature’s
pressure, bashfulness becomes a luxury and digndifficult art. A responsible
Municipal Council constituted for the precise puspaf preserving public health
and providing better facilities cannot run away rroits principal duty by
pleading financial inability. Decency and dignityeanon-negotiable facets of

human rights and are a first charge on local self«grning bodies.

2.5.2. Public Trust

The concept of public trust expresses the idea ttatpresent generation holds the natural
resources of the earth in trust for future generatiWhen applicable as a legal principle, public
trust contemplates that certain things, suchasral resourcegandthe exercise of public power,

are held by governments in trust for the citizeang must be used for the public bert&fit

103 judicial Handbook on Environmental Law (UNEP Redilon, 2005) at 23.
194 Supreme Court of IndiaRatlam Municipality v. VardihichandIR 1980 SC 1622.
195 Gunaratne v. Ceylon Petroleum Corporation, (19985) L R 315 (Sri Lanka) and Premachandra and

Dodangoda v. Jayawickreme and Bakeer Ma(k883) 2 Sri L R 294 (Sri Lanka).

Tsegai Berhane and Merhatbeb Teklemedhn Mekelleetsity Faculty of Law, April 200858
Page of 189



Environmental Law Teaching Material

In Roman law, certainessuch as rivers, waterways, the seashore, werdfdsasres nullius
or res communeand were available for the free use of everyonerayids over them could not
be given toindividuals. In the common law, the Sovereign cooNeh certain natural resources
such as rivers andiaterways but it was a restricted ownership anddcowot be granted to

private entities because the Soverdigid the resources in trust for the use of the gpaiblic.

In international law, as early as 1893, the Unifdtes government argued in fBehring Sea
Fur Seals Casthat®®

No possessor of property has an absolute title to his title is coupled with a

trust for the benefit of mankind. . . . Things teelwes are not given him, but only

the usufruct or increase — he holds the thing urstrfor the present and future

generations of man.

In commercial activities in part of a national paBtein J. said’
National parks are held by the State in trimt the enjoyment and benefit of its
citizens, including future generations. In thistaree the public trust iszposed
in the Minister, the director and the service. Tg@siblic officers have a duty to
protect and preservaational parks and exercise their functions and v
within the law in order to achieve the objects lué National Parks and Wildlife
Act.

2.6. The Integration Principle

Environmental protection requires that due consitien be given to the potential consequences
of environmentally fateful decisions. Various juitions (e.g., the United States and the EU)
and business organizations (e.g., the U.S. Chaofll@ommerce) have integrated environmental
considerations into their decision-making processbsough both environmental-impact-

assessment mandates and other provisions.

106 5 g. Moore, History and Digest of the InternatioAabitrations to which the United States has been a

Party (1989), Vol I, p. 833
197willoughby City Council v. the Ministef1992) 78 LGERA 19, at 27
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When we come to our legal system the EnvironmeRtdicy of 1997 under 4.1.(a) clearly
depicts that one of the basic objectives of thé&cpas to integrate population planning, resources
management, and the rehabilitation of and car¢ghimenvironment to achieve a sustainability of

life style.

Furthermore, the preamble of Environment Impacteasment Proclamation explicitly stipulates
that the integration of environmental, economicltural, and social considerations into a

decision making process in a manner that promaigtsiniable development is a pressing need.

2.7. The Public-Participation Principle

Decisions about environmental protection often faliynintegrate the views of the public.
Generally, government decisions to set environnhataadards for specific types of pollution, to
permit significant environmentally damaging aciest or to preserve significant resources are
made only after the impending decision has beeandtly and publicly announced and the public
has been given the opportunity to influence thasiet through written comments or hearings.
In many countries citizens may challenge governnusaisions affecting the environment in
court or before administrative bodies. These aitidawsuits have become an important

component of environmental decision making at blo¢ghnational and the international level.

Public participation in environmental decision-mrakihas been facilitated in Europe and North
America by laws that mandate extensive public acdes government information on the
environment. Similar measures at the internatideat| include the Rio Declaration and the
1998 Arhus Convention, which committed the 40 Eesop signatory states to increase the
environmental information available to the publindato enhance the public’s ability to
participate in government decisions that affect éhgironment. During the 1990s the Internet

became a primary vehicle for disseminating envirental information to the public.
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2.8. The Obligation of States Not to Cause Damage to thEnvironment beyond Their
Jurisdiction.

The general substantive obligation inherent in gnsiciple is a duty to prevent, reduce and

control trans-frontier environmental harm. Howewars obligation is neither absolute nor very

precise.

Expressions of this principle are found in bindinternational instruments. One example- in
addition to the ones already mentioned- is the 1982Convention on the Law of the $&
States shall take all measures necessary to enthateactivities under their
jurisdiction or control are so conducted as notdause damage by pollution to
other States and their environment, and that palfutarising from incidents or
activities under their jurisdiction or control doe®t spread beyond the areas

where they exercise sovereign rights in accordamtie this Convention.

As stated in this article, the obligation of that8tdoes not only comprise activities carried out
by or on behalf of the State itself. It also ird#s actions by any subject under the state’s
jurisdiction (citizens, companies, municipalitigs)e This was stated clearly already in the Trall
Smelter case. It means that the State has thgatiblh to exercise its authority and to take
necessary actions, in order to prevent any actuvityer its jurisdiction from doing harm to other
States. To this effect, the State must take adeguatsures, issue necessary regulations, carry

out control, sanction violations of the law etc.

The principle raises several difficult questionsrérpretation.

First, is any damage to the territory or the environmehta neighboring State against
international law? Or rather: where does the ligaitbetween legal and illegal State conduct? It
is a commonly held view that there is a “lowerdsinold” here, that only “substantial “ or
“significant ” harm to other States is a violatioof international customary law. The Trall
Smelter arbitration used the expression * serioussequences .

Secondly, is a significant harm always a violation of intational law, regardless of its causes

and other circumstances? The general view isal&thate has not violated international law if it

198 The 1982 UN Convention on the Law of the Sea (URG), Article 194, para. 2.
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has exercised “due diligence” — that is, if itshacted in good faith and has taken reasonable
measures to prevent the damage. “Abuse” of rigimientional or unnecessary harm will always
be regarded as violating the “due diligence” stard and thus be against international law.
Beyond these clear situations, the “due diligehatandard implies an appraisal of various

relevant factors.

The obligation to exercise “due diligence” meahst the State must act in a responsible way,
with due regard to the interests of other Statksnust consider the risks and the possibilities
involved, and take reasonable measures to avaid-tsaundary harm. The costs and benefits on
the two sides are relevant. The question may b&t wdsources are available on the one side,
and what interests are harmed on the other. Tbeoeaic situation and the capabilities of the

polluting country, and the technical solutions &lae, are also relevant.

This principle is reflected in various ways in imational instruments, both “soft law” and
treaty law. For example, the duties of the starigs according to some of the environmental
conventions may be qualified by expressions likecording to their capabilities” or “as far as

possible”.

The principle of state liability for trans-frontienvironmental damage is generally accepted, as
the Trail Smelter arbitration illustrates. But deagain, many questions remain open. It is
uncertain, for example, exactly what a State maljdide for. May a State claim compensation
for the loss of natural beauty, cultural heritagd ather similar values which may be important,
but difficult to value in monetary terms? It isalunclear to what extent, States may be held
liable for acts by private citizens.

The problems of causality are present in intermafiorelations, as they are in national
compensation law. In the Trail Smelter case th@ynwas established “by clear and convincing
evidence”. Given the often complex cause-effeetatronships of pollution damage in general,
and of trans-boundary and global pollution in gartr, clear and convincing evidence may be
hard to establish. The rules on the burden of fproguch cases are not clear in international

law.
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Should liability be based on strict liability or @nnegligence rule? A common view is that the
“due diligence” standard applies. This may mehaat a State is not liable if it has taken
reasonable measures to prevent damage. But foala “ultra hazardous” activities, such as

nuclear activities, there is general agreementahmtnciple of strict liability operates.

The need to develop clearer liability and compeasatules in international environmental law
was recognized already at the 1972 Stockholm Cenée. Since then, the many complex issues

of State responsibility have been discussed gdyperal by the International Law Commission.

It should be underlined that there are two distproblem areas in this field. Thest is the
guestion of a State’s responsibility, when it hadated international law. Thsecond is the
guestion of State liability in cases where the ygah for various reasons is not a violation of
international law (for example because the Stateshawed due diligence), but where a certain
compensation to the victim State nevertheless s@easonable. Since 1978 the subject of
“liability for acts not prohibited by internatiohdéaw ” has been discussed by the International

Law Commission. But this is a very controverssasiue, and conclusions are still pending.

2.9. States’ Obligations to Cooperate, to Inform and tacConsult With Other States
International customary law includes several pples of procedural obligations for States in
environmental matters. Generally speaking, theseiples are reflections of the principles of

good neighborliness, and diligence. They havedaheir way into soft law as well as treaties.

If States have conflicting interests related toeamironmental problem such as trans-boundary
pollution, States have a general obligation to evag in order to find solutions, and if
necessary to negotiate in good faith in order toesgonflicts through peaceful means. The
principle of cooperation is implicit in the numesounternational treaties that have been
established over the last decades. It is alsoesspd through the extensive work done by
intergovernmental organizations in the field of ieomwment. Finally, the duty to cooperate is
clearly stated in several important declarationsl &reaties, such as the Rio Declaration
(principle 7) and the Law of the Sea Conventioticker 197).
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States also have a duty to inform and consult witier States, if activities within their territory
may have effects across the borders. More recahib/duty of information has developed into
rules on environmental impact assessment, in g4raandary context. This was first expressed

as "soft law “ in UNEP’s 1987 Goals and Principl®ef Environmental Impact Assessment,
which provide$®:

When information provided as part of an EIA indestthat the environment

within another State is likely to be significandffected by a proposed activity,

the State in which the activity is being plannedusti, to the extent possible:

a. Notify the potentially affected State of thepgm®ed activity,

b. Transmit to the potentially affected State aalevant information from the

EIA, the transmission of which is not prohibitedrational laws or regulations;

and

c) When it is agreed between the States conceemeel; into timely consultations.

More recently, the principle has got a detailed eaohprehensive expression in the 1991 ECE
Convention on Environmental Impact Assessment irans-boundary Context (known as the
Espoo Convention). An important principle in thntext is the principle of nondiscrimination.
This means that environmental effects in anothateSt or beyond national jurisdiction — should
be given the same weight as effects in a Statels @writory. This principle may not yet be
universally recognized, but it is reflected for eyde, in the Nordic Environmental Convention
from 1974. The non-discriminatory principle mayalsply that citizens who are or may be
touched by pollution from another State have tmeskegal rights as the citizens of the polluting
State as to, for example, legal standing and tigltompensation for damage. Such equal rights
for citizens are established between the Nordicnt@as in the 1974 Nordic Environmental

Convention.

In case of an imminent or actual accident, Stage® la special duty to take emergency actions,
and to adequately warn other States. This priaons highlighted in th€hernobyl case in

1986 The Soviet Union failed to inform neighboringuotries about the nuclear accident. This
was widely regarded as a breach of internationslocnary law (although, apparently, no State

199 UNEP’s 1987 Goals and Principles of Environmehtglact Assessment, Principle 12.
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forwarded a formal protest). A special treaty nfoimation in case of a nuclear accident was
rapidly negotiated after the accident. The facit tBtates already had such an obligation
according to customary international law made ggtlole to reach agreement on a convention in

a very short time.

2.10 Shared Natural Resources, Common Property and ComnmoHeritage of Man Kind
Another group of problems are linked to the manag@nof resources which are either shared
between several states, or common in the sensethbgtare outside the area of national
jurisdiction.

The general principle not to cause significant hamatside your territory-principle 21- also
applies explicitly to areas beyond national jursidin. International law distinguishes between
the concepts “common Property” and “Common heritafgaankind”.

A. Shared Natural Resources

The concept ofShared Natural resourcesis used when one natural resource comes under the
jurisdiction of several states. A lake borderedilg or more states, or a river running through
the territory of several states are typical exasplefollows from article 63 of the Law of the
Sea Convention, that fish stocks occurring witlme éxclusive economic zones of two or more
coastal states are also regarded as shared natsoakces.

The concept is, however, unclear and controvensiaéveral ways. It is unclear what resources
should be treated as shared. In particular, theratipresent not international consensus to
include resources such as boarder forests, moucttains, the atmosphere or biodiversity within
natural geographic area. Not every state acceptsahcept. Some prefer to see their share of the
resources as an ordinary part of their territorg msist on their sovereignty right to exploit this

resource, subject only to the obligation not toseanjury to other states.

Regardless of the legal status of the concept, henyé is recognized that the above mentioned
principles of cooperation and information applytgadarly, in cases where a natural resource is
under the jurisdiction of two or more states. Ie tac Lanoux cas€arbitration 1957) France

diverted water under its jurisdiction from a wateurse shared with Spain. The court stated that

Spain had legitimate interest in the matter, arditha right to be consulted. When it comes to a
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state’s right to exploit such resources, relatweother states’ rights, the general principle of
“equitable utilization” is broadly recognized. This principle is expresgedhe 1978 UNEP
Principles which stafé’.
What is meant bYequitable utilization? It indicates the need to evaluate and to
balance the various interests of the states corsmkrAn appraisal must take
place in each individual case. Relevant issues—s®bably- geographical and
historical conditions, social and economic needsle states involved, effects of
different activities, and potential and alternativses.

B. Common Property

Common property refers mainly to the living res@sroutside national jurisdiction, such as fish
stocks and other living resources on the high sBEasse resources are in principle free for the
legitimate and reasonable use by all states. Tisemn implicit obligation to take necessary
conservation measures, if limitations are neededkdep the catch within the limits of
sustainability. The Law of the Sea Convention dleaxpresses the general obligation of states
to take necessary measures in order to consenligitigresources of the high sé&s

If the resource becomes scarce, and several statgsete to exploit it, the general principle of
equitable exploitationapplies. What is equitable depends on an evaluatiothe different
interests concerned in each individual case. Ontoifeof importance is the historic use and
traditional rights by different states in the ar@aother is the importance of the exploitation for
the participating states. In the question of allimeaof fish stocks, this criterion often means
preferential rights to coastal states. These piasi and considerations are reflected, for
example, in thécelandic Fisheries cadeetweericelandandThe United Kingdon(iCJ 1974).

It is obvious, however, that the general expresside “equitable exploitation” or “reasonable
use” are too vague to solve by themselves becasiseeocomplex problems of rights to living
resources, such as rich fish stocks on the higs aed the protection of the marine environment
beyond the national jurisdiction in general. Indteéahas been necessary to establish special

treaties for the proper management of these ressuitie Law of the Sea convention, Fisheries

19The 1978 UNEP Principles on Conservation and Haious Utilization of natural Resources Shared by tw
or more states
1 The Law of the Sea ConventioAticles 117-119

Tsegai Berhane and Merhatbeb Teklemedhn Mekelleetsity Faculty of Law, April 200866
Page of 189



Environmental Law Teaching Material

Convention for the North East and the Northern Wagkdntic, and several global conventions
on pollution from ships, are some of the many inguarinstruments of binding international law

in this area.

It should also be underlined that the developméstaies’ jurisdiction in relation to the marine
environment is of greater importance. For exantple establishment of coastal states’ exclusive
economic zone of up to 200miles strengthens theilpitisy for a proper protection of the marine

environment and sustainable management of theglrgsources of the sea.

C. Common Heritage of Mankind
The concept ofcommon heritage of mankindbften appears in discussions on environmental
problems. It should be underlined that this conégptsed in at least two different ways; partly

as a general, popular and somewhat vague visiotly pa a precise term of international law.

In a popular meaning, the common heritage of mahkinoften used as a term for global
environmental resources, such as the Earth’s bewsity, the tropical forests or the atmosphere.
The term itself indicates an obligation to mandgesé resources for the benefit of mankind as a

whole, and a need for international control of ttesiploitation.

In international law, however, the concept hasriatet meaning. It refers to two specific non-
living resources outside national jurisdiction: thea-bed mineral resources and the moon. In
principle, all states should share the benefitthese resources, even if they don’t take directly
part in their exploitation. On this point it is fifent from the rules pertaining to common
property regimes, where only the states that takeeapart, may benefit from the exploitation of

the resources.

The Law of the Sea Convention regulates the utibreof the sea-bed resources outside national
jurisdiction. In the Convention this is called “tAgea”. It simply states: The Area and its

resources are the common heritage of mankitfd”

112The Sea Convention, art 136.
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The Area’s resources belong to mankind as a wiNgestate may claim or exercise sovereignty
or sovereign rights over any part of the Area srétsources. An International Sea-Bed Authority

shall administer these Resources on behalf of mdnki

2.11 The Principle of Sustainable Development

The concept of'sustainable developmenthad already begun to emerge prior to the UN
Conference on Environment and Development in 1882 jts defining role in the evolution of
international law and policy on protection of the&vieonment secured near universal
endorsement at Rio. Sustainable development infonush of the Rio Declaration, as well as
the conventions on climate change and Biologicakemiity, and it is central to the elaboration of
global environmental responsibility by these and#leotinstruments. Since Rio, sustainable
development has been adopted as policy by numgaesnments, both at national and regional
levels. It has influenced the application and teeelopment of law and policy by international
organizations, including FAO, IMO, the World Barthe WTO; and UNDP; as well as treaty
bodies such as the International Tropical Timbegaization and the European Energy Charter.
A. The Concept of Sustainable Development

Agenda 21, the programme of action adopted by tNEED Conference, refers in its preamble
to the need for a’ global partnership for sustai@atevelopment’, and most of its provisions,
together with the principles and down in the RiccRgation on Environment and Development,
are intended to promote implementation of the cpnhcBut, as one author has pertinently
asked,” can a term which commands such supporalfctmmean anything?’ Does this crucial
concept have a solid core of meaning or does th&enbof sustainable development lie mainly
in the eye of the beholder? Certain interpretaticas be discarded immediatelfirstly;
sustainable development is not to be confused zeith growth.Economists readily accept that
in some cases even zero growth may be unsustajradste growth in the output of CFCs will
not save the ozone layer, for example. Converggtywth, if defined in terms of GNP, is not
inevitably unsustainable, since GNP is pet sea measure of natural resource consumption or
of pollution. One environmental economist has pig point succinctly as it is a mere monetary
aggregate, GNP does not distinguish between diffetyges of economic activity: it simply
records the overall total. It is quite possible @NP to go up with fewer resources being used
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and less pollution being generated, if the contérgrowth tends away from environmentally-
degrading activities.

The switch from coal or oil to gas-fired or nuclepower stations is one example of
environmentally friendly growth of this kind, and general more environmentally efficient use

of natural resources or energy is more likely tonpote economic growth rather than retard it.

Whatever else it means therefore, sustainable dpweint need not imply a policy of no growth.
Nor does the Rio Declaration envisage such an mgcdt firmly reiterates the sovereign right
of states to exploit their own resources in acaocdawith their own environmental and
development policies, although subject, as at $tolok, to a responsibility for trans-boundary
environmental protection; it asserts a right toalepment, albeit so as to meet equitably the
needs of present and future generations, andl# fmalan ‘open international economic system

that would lead to economic growth and sustaindbieelopment in all countries.’

Much of Agenda 21, and of international environnaétdw, has been concerned with attaining
this integration; clearly, a policy of economic gtb which disregards environmental

considerations, or vice versa, will not meet theedon of sustainable development. But to view
sustainable development as amounting to a compeob@sveen equally desirable ends fails to
explain either the nature of sustainability or afvedlopment, and gives us no criteria for
determining the parameters and the ultimate oljeatif this integration of development and

environment. Nor does it tell us what the needsiire generations will be.

On one view, sustainable development implies notelydimits on economic activity in the

interests of preserving or protecting the environtnbut an approach to development which
emphasizes the fundamental importance of equithimvithe economic system. This equity is
both intra-generational, in that it seeks to reslrfse imbalance in wealth and economic
development between the developed and developimiglsvby giving priority to the needs of the

poor, and inter-generational, in seeking a faioadtion of costs and benefits across succeeding
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generations. Put simply, development will only bestainable’ if it benefits the disadvantaged,
without disadvantaging the needs of the fulttire

What is characteristic of all these instrumentthesr commitment to protecting the interests of
future generations (an inherently problematic ngti@and of developing countries. The latter
benefit more immediately from access to funding aagacity- building through th&lobal
Environmental Facilityand other sources, from access to the benefitgediefrom exploitation

of their own genetic resources and transfer ofrteldgy, and from a recognition that in a system
of * common but differentiated responsibilities’vééoped countries bear a larger responsibility
for ensuring sustainable development ‘in view @& finessures their societies place on the global

environment and of the technologies and finan@sburces they command’.

Thus ‘sustainable development’ is intended to seotesimply the needs of the environment, but
entails a reorientation of the world’s economictegs in which the burdens of environmental
protection will fall more heavily on the developdibrthern States and the economic benefits

will accrue more significantly to the underdeveldm®uth for the common benefit of all.

A further element of sustainable development, h@ue ‘a notion of economic welfare which
acknowledges non-financial components’, in paréicdhe quality of the environment, health,
and the preservation of culture and community. \Afe ee some of these concerns in principle 1
of the Rio Declaration, which places human beirgsthe centre of concerns for sustainable
development’, and proclaims their entitlement #goHealthy and productive life in harmony with
nature,” but more especially in such internatioagteements as the 1972 Convention for the
protection of World Cultural and National Heritageshich protects areas like Stonehenge and
the Great Barrier Reef .Similarly, the 1991 protamothe Antarctic Treaty on Environmental
protection designates Antarctica a Special Conservairea, and acknowledges its * intrinsic
value’, including its ‘wilderness and aesthetic ued’. However, the Rio Declaration is
somewhat less ‘ecocentric’ than its 1972 predecessal it lacks any express reference to such

values, or to conservation of wildlife and habitat.

113 Rio Declaration, Conventions on Climate Change, Biodiversity Convention.
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Sustainable development is thus not exclusivelyceomed with narrow economic needs, but
encompasses a broader environmental perspectivBneBein these terms, sustainable
development has not been an objective of indligeth or developing countries until now, and
its implementation requires a considerable deparft@m earlier global economic policy .This is
most obviously true of the USA, where less tharebgent of the world’s population consumes
annually over 30 per cent of global energy outp@veloping countries not only have problems
securing a more equitable balance of resource ogoison, but their control over their own

natural resources and environmental policies may skgmificantly limited by external

indebtedness and resulting dependence on short#tesource exploitation, influenced by
patterns of international trade within the WTO syst It is in this context that the failure of the
present WTO system to take greater account of emviental concerns or of the development
interests of developing states may become a stalciohibition on implementation of the

policies adopted at Rio in 1992.

Other structural impediments are technological awctentific. We should not assume the
capability of scientists to identify all the adversnvironmental consequences of economic and
industrial activity, whether now or in the future; to provide technical solutions. Rather, a
concept of sustainability must take full accounttled limitations of scientific knowledge and

prediction in the evaluation of environmental risks

Sustainable development requires political actfahis to be implemented, and it may be easier
to deliver in certain systems than in others. Whitethe one hand a measure of authoritarian
dirigisme may appear superficially attractive ifosty environmental controls are required, in
reality totalitarian societies such as the Sovietod, China, or the former communist regimes
in Eastern Europe, have proved far less successfuhanaging their environment and in

avoiding environmental disasters than participatdemocracies. It is no coincidence that both
the Soviet and Hungarian democratic revolutionthefperiod 1989-91 can be related directly to
the environmental consequencedhsd Chernobyl accidergndthe Gabcikovo-Nagymaros dam

controversy, nor is it surprising that tB&opal disastehas greatly strengthened the emphasis
which Indian courts now place on human rights andlip interest litigation in environmental

matters. Environmental impact assessment, acces¥aionation, and public participation in
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national policy formation and domestic environmégtasernance are for this reason among the
more important elements of the Rio Declaration.s[lmustainable development is as much about

processes as about outcomes, and for lawyers #ydmthe key point to grasp.

The notion of sustainable development is thus gy complex and its implementation obliges
governments to think in somewhat different termsnfrthose to which they have become
accustomed. Social, political and economic choilesund: what weight should be given to
natural resource exploitation over nature protectm industrial development over the air and
water quality, to land-use development over coret@m of forests and wetlands, to energy
consumption over the risks of climate change, andrs This may result in wide diversities of
policy and interpretation, as different governmeatsl international organizations pursue their
own priorities and make their own value judgmentmderated only to some extent by
international agreement on such matters as clinshBnge and conservation of biological
diversity. Only a few governments, such as New &®dis, have legislated specifically for
sustainable development. But, despite the demahttedrio Declaration for integration, many

other governments approach the matter piecemethl ingvitable incoherence.

While it is one of the roles of international emrimental law to give the concept of sustainable
development more concrete content, chiefly throughitilateral environmental treaties, this
process is still very far from complete. In any mvtéhe nature of ‘sustainable development’ is
such that it cannot usefully be defined, at besternational law can only facilitate its
implementation in specific situations, such as eovetion of high seas fisheries, or trade in
elephant ivory, or allocation of shared watercosi@ed so forth. Sustainable development offers
us a unifying concept for the exploitation of natunesources and the integration of environment
and development. However, it does not encompassothéty of international environmental

law.

B. The Elements of Sustainable Development
Sustainable development contains both substantidepaocedural elements. The substantive
elements are mainly set out in principles 3-8 afdflthe Rio Declaration. They include the

sustainable utilization of natural resources; theegration of environmental protection and
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economic development; the right to development;pilmsuit of equitable allocation of resources
both within the present generation and betweenepteand future generations ( intra-and inter-
generational equity), and the internalization o¥issnmental costs through application of the
‘polluter pays’ principle. None of these concemsnew, but the Rio Declaration brings them
together in a more systematic form than hithertee principal procedural elements are found in
principles 10 and 17 dealing with public participatin decision- making and environmental
impact assessment. Again, none of these is newndxegr before have had they secured such
widespread support across the international commyuni

2.12 Summary

No legal order can regulate with specific rules aogsible conduct of legal subjects. Gaps are
bound to exist in the normative network of any camity. Hence, the need to resort to general
principles, that is, sweeping and rather loosedstats of conduct that can be deduced from the
various rules by extracting and generalizing sorh¢he most significant common points, so
much so that we can safely say that, general pieiconstitute both the backbone of the body
of law governing international dealings and theepbtement that binds together the various and

often disparate cogs and wheels of the normataraéwork of the community.

At present, in the world community, two distincass$es of general principles may be relied
upon. Firstthere are general principles of international laamely those principles which can

be inferred or extracted by way of induction andegalization from conventional and customary
rule of international law. Second, there are pples that are peculiar to particular branches of

international law (the law of the sea, humanitatam, the law of state responsibility, etc.).

As a means of realization of friendly environmemtxperience and scientific expertise
demonstrate that prevention must be the Golden fuléhe environment, for botacological
andeconomiaeasons. This is a burning issue because in sostenices it can be impossible to
remedy environmental injury once it has occurreafurther consolidate the proactive measures,
it is also important to relay on the precautionapproach that shall be widely applied by States

according to their capabilities. Where there aredts of serious or irreversible damage, lack of
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full scientific certainty shall not be used as as@n for postponing cost effective measures to

prevent environmental degradation.

As a matter of fact, some times the proactive nreasay fail to realize their objective and in
such a case it is a must case to take reactiveumsmasAccordingly, the affected community
bears the cost of the pollution and of the measdessgned to eliminate it or to mitigate its
effects. The polluter-pays-principle avoids thisule by obliging the polluter to bear the costs of
pollution control, to internalize them. In most eaghe enterprise will in fact incorporate the
costs in the price of the products to some degndepass them on to the consumer.

The polluter pays principle is, therefore, a mettiod internalizing externalities. Those who
benefit from air made cleaner have a positive aséy if they do not pay for the cleanup. In
general, environmental justice seeks to ensureahidborities fairly allocate and regulate scarce
resources to ensure that the benefits of enviroteheesources, the costs associated with
protecting them, and any degradation that occues &ll the benefits and burdens) are equitably
shared by all members of society. Environmentaigasgoes beyond traditional environmental
protection objectives to consider the equitablerithistion of pollution, and, more broadly, the
often disproportionate burden borne by the poorraimgbrity groups in respect to environmental

harm.

Once any legal system accommodates both proactidereactive measures, environmental
justice seeks to ensure that authorities fairlgcate and regulate scarce resources to ensure that
the benefits of environmental resources, the cassociated with protecting them, and any
degradation that occurs (i.e. all the benefits lamalens) are equitably shared by all members of
society. Environmental justice goes beyond traddloenvironmental protection objectives to
consider the equitable distribution of pollutiomdamore broadly, the often disproportionate

burden borne by the poor and minority groups ipeesto environmental harm.

To maintain the flow of natural cycle, measures expected to be taken at the international
plane in addition to the measures that could pbsbi taken by individual states. Accordingly,
each and every state has the obligation to exedtisediligence. That is, a state must act in a

responsible way, with due regard to the interekistioer states. It must consider the risks and
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the possibilities involved, and take reasonablesuess to avoid trans-boundary harm. The costs
and benefits on the two sides are relevant. Thstgan may be what resources are available on
the one hand, and what interests are harmed orottiex. The economic situation and the

capabilities of the polluting country, and the teiclal solutions available, are also relevant.

To realize the responsibility of states at naticarad international level, states also have a duty t
inform and consult with other states, if activitieghin their territory may have effects across the
borders. More recently, this duty of informatioashdeveloped into rules on environmental
impact assessment, in a trans-boundary context.

Finally, it is a must case to notice that sustdmalevelopment is a means to an end for the
realization of friendly environment. And, to havelaar picture of the subject matter, sustainable
development implies not merely limits on economitivaty in the interests of preserving or
protecting the environment, but an approach to ldgweent which emphasizes the fundamental
importance of equity within the economic systemisTyguity is both intra-generational, in that it
seeks to redress the imbalance in wealth and edordswelopment between the developed and
developing worlds by giving priority to the needdite poor, and inter-generational, in seeking a
fair allocation of costs and benefits across sutiogegenerations. Put simply, development will
only be ‘sustainable’ if it benefits the disadvayed, without disadvantaging the needs of the

future.

2.13 Review Questions
1. Indicate how the basic principles of environmeidat are reflected under the Ethiopian
legal system.
Discuss what the polluter pays principle is.
Discuss the importance of states’ obligation topsyate, to inform and to consult with
other states.
Define what sustainable development is.
Pinpoint the elements of sustainable development.
Discuss what integration principle is.

Discuss the role of the precautionary principléhi@ realization of proactive measures.

© N o 0 &

Discuss shared natural resources, common pro@ertycommon heritages of mankind.
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9. Discuss the role of public interest litigation the realization of environmental
democracy.

10. Discuss what environmental justice and equity are.
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CHAPTER 3 ENVIRONMENTAL RIGHTS

3.1Introduction to Environmental Rights
Increasingly, environmental protection generallyd athe particular role of the courts in
implementing such protection, is being given shbhpehe creation or recognition of various
enforceable rights. A growing number of internaéibrronstitutional and statutory provisions set
forth rights that are relevant to and invoked fovieonmental protection. In some instances, the
provisions guarantee procedures that are desigoeprdvide transparency and democratic
governance by allowing interested persons to haf@mation about and input into decisions
that affect their environment or redress when #ratironment is harmed. Such rights are also
viewed as instrumental in achieving sound enviramadedecision-making. Principle 10 of the
Rio Declaration on Environment and Developmentet this notion:

Environmental issues are best handled with theigp#gtion of all concerned

citizens, at the relevant level. At the nationalele each individual shall have

appropriate access to information concerning theimmment that is held by

public authorities, including information on hazargs materials and activities in

their communities, and the opportunity to partidpain decision-making

processes. States shall facilitate and encouragélipuawareness and

participation by making information widely availablEffective access to judicial

and administrative proceedings, including redresd eemedy, shall be provided.

Constitutional provisions may also guarantee atrighan environment of a specified quality,
such as safe, healthy, ecologically sound, or cl@e proliferation of such provisions has
resulted in an increasing number of cases wheigegidre asked to enforce the stated rights.

This chapter reviews some of the national and mattgonal laws concerning environmental

rights and includes some illustrative judicial dsmns.

3.2The Right to Information
Access to environmental information is a prered@idio effective public participation in
decision-making and to monitoring governmental pridate sector activities. It also can assist

enterprises in planning for and utilizing the begilable techniques and technology. The nature
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of environmental deterioration, which often arisedy long after a project is completed and can
be difficult, if not impossible, to reverse, compdéhat early and complete data be available to
make informed choices. Trans-boundary impacts gisoduce significant demands for
information across borders. Where national lawudek a Freedom of Information Act, issues of
access to environmental information can arise rtcd-urthermore, during litigation a judge

may demand production of information by partiefrom state authorities

3.2.1National Law

The right to information is recognized as a right most domestic jurisdictions either by
constitutional provision or by freedom of infornati legislation that covers most information
held by public authorities, including environmenitaiormation. Laws requiring Environmental
Impact Assessment have this feature by implicatsince E.LLA. generally must be made
available to the public for comment. Laws recogrgzicitizens’ suits also have provisions

enabling citizens to obtain necessary information.

Some countries have gone as far as institutinguRoit Release and Transfer Registries, which
specify toxic emissions and discharges for whidilifees are required to publicly disclose.

27

3.2.2International Law

Human rights texts generally contain a right teffem of information or a corresponding state
duty to inform. The right to information is includlén the Universal Declaration of Human
Rights (Art. 19), the International Covenant oniCand Political Rights (Art. 19(2)), the Inter-
American Declaration of the Rights and Duties ofnMaArt. 10), the American Convention on
Human Rights (Art. 13), and the African Chartertba Rights and Duties of Peoples (Art. 9).
Furthermore, informational rights are widely fouindenvironmental treaties. Broad guarantees
of public information are found in regional agreemse including the 1992 Helsinki Convention
on the Protection and Use of Trans-boundary Wateses and International Lakes (Art. 16), the
1992 Espoo Convention on Environmental Impact Assesit in a Trans-boundary Context
(Art. 3[8]), and the 1992 Paris Convention on thertN-East Atlantic (Art. 9).
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The last mentioned requires the contracting pattesnsure that their competent authorites
required to make available relevant informatiomny natural or legal person, in response to any
reasonable request, without the person havingdeepan interest, without unreasonable charges
and within two months of the request.

The provisions of the Rotterda@onvention on the Prior Informed Consent Procediae
Certain Hazardous Chemicals and Pesticides in ha&onal Trade(Sept. 11, 1998) encourages
parties to ensure that informati@m chemical and pesticide hazards is made avaitabtae
public. Art. 15(2) on implementation requires eastate party to ensure, “to the extent
practicable” that the public has appropriate acdesgformation onchemical handling and
accident management and on alternatives that égefea human health or thenvironment than
the chemicals listed in Annex Il to the Convention

Other treaties require states parties to informpihiglic of specific environmental hazards. The
IAEA Joint Convention on the Safety of Spent Fuel Mamage and on the Safety of
Radioactive Waste Managemeawrtognizes the importance of informing the publicissues
regarding the safety of spent fuel and radioactiaste management. Article 6 and 13, on sitting
of proposed facilities, require each state partytake theappropriate steps to ensure that
procedures are established and implemented to iméienation available tanembers of the
public on the safety of any proposed spent fuel agament facility or radioactive waste
management facility. Similarly, Article 10(1) of@l€onvention on Persistent Organic Pollutants
(Stockholm, May 22, 2001) specifies that each Psin3ll, within its capabilities, promote and
facilitate provision to the public of all availahlgormation on persistent organic pollutants and
ensure that the public has access to public infoomand that the information is kept up-to-date
(Art.10 (1)(b) and (2)).

The states participating in the OSCE have confirrttesl right of individuals, groups, and
organizations to obtain, publish and distributeinfation on environmental issues. Conference
on Security and Cooperation in Europe, Sofia Megetim Protection of the Environment
(October-November 1989), (CSCE/SEM.36, 2 Noveml!®&9), the Ministerial Declaration on

Environmentally Sound and Sustainable Developmenfsia and the Pacific (Bangkok, 16
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October 1990), A/CONF.151/PC/38 affirm that thehtigf individuals and non-governmental
organizations to be informed of environmental peaid relevant to them, to have the necessary
access to information, and to participate in thentdation and implementation of decisions

likely to affect their environment.

The Arab Declaration on Environment and Developnzett Future Perspectives of September
1991 speaks of the right of individuals and nonegamental organizations to acquire
information about environmental issues relevartheon

3.3 Public Participation

Public participation is emphasized throughout mational and national environmental law.
Public participation is based on the right of thedeo may be affected to have a say in the
determination of their environmental future. Degegdon the jurisdiction, this may include
foreign citizens and residents. In the EIA contettte public typically incorporates all
stakeholders including communities, women, childriemigenous people, non-governmental

organizations, other state and non-state institstio

The EIA report is made available to the publicdomment for a specified period and the public
is usually allowed to submit written comments. Rulilearings may also be held in certain

circumstances.

Non-governmental organizations (NGOs) and grouph @as trade unions or manufacturers’
associations are an organized means of publiccgaation in environmental decision-making.
Like individual members of the public, NGOs may e data, seek to influence legislation,
intervene in decisions on licensing or permittingpjects, and monitor compliance with
environmental laws. With these roles and becauseheir greater means, expertise, and
organized efforts, NGOs often can more effectivabsert public rights of information and

participation. The importance of NGOs is refleciethe emphasis on their role in recent treaties

Arab Declaration on Environment and Developmemd Future Perspectiveadopted by the Arab
Ministerial Conference on Environment and Depehent (Cairo, September 1991), A/46/632, cited.iN.
Doc E/CN.4/Sub.2/1992/7, 20.
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such as th®esertification Conventiorwhich speaks in its preamble of “the special rdlaan-
governmental organizations and other major grongsagrammes to combat desertification and

mitigate the effects of drought.”

3.3.1National Law

In most systems, public participation is provided fs designed to be meaningful, and is usually
legally enforceable. Iisave the Vaal v. the Director of Mineral Developtm@auteng Region,
the High Court of South Africa in Witwatersrand lab®ivision set aside a mining authorization
on the basis that the applicant had a right todsrdbefore the agency took a decision to grant
the licens&"™. If public comments are unjustifiably disregardedhe final decision, there may

be a cause of action to challenge the validityhefdecisioft®.

3.3.2International Law

The 1992Rio Declaration on Environment and Developmeninciple 10, recognizes the need

for public participation. Agenda 21, the plan ofiac adopted at the Rio Conference, calls it
“one of the fundamental prerequisites for the agmeent of sustainable development.” Section
Il identifies major groups whose patrticipationriseded: women, youth, indigenous and local
populations, non-governmental organizations, l@dhorities, workers, business and industry,
scientists, and farmers. It calls for public pap@tion in environmental impact assessment
procedures and participation in decisions, paityl those that potentially affect the

communities in which individuals and identified gps live and work. It encourages

governments to create policies that facilitate eeai exchange of information between the
government and the public in environmental issseggesting the EIA process as a potential
mechanism. In fact, most EIA laws have provisiongdablic participation because this facilitates

direct public input into decisions on issues ofislvment and development.

The Climate Change ConventioAsticle 41(i) obliges Parties to promote public agreess and
to “encourage the widest participation in this g% including that of non-governmental

115 Case No. 97021011 (1997).
18| eatch v. National Parks and Wildlife Service ahd&haven CityCouncil,81 LGERA 270 (1993)
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organizations”. TheDesertificationConventionrecognizes in Art. 3(a) and (c) that there is a
need to associate civil society with the actiontlod State. This treaty is significant in its
participatory approach, involving the integratedmooitment of all actors — national
governments, scientific institutions, local comnties and authorities, and non-governmental
organizations, as well as international partneosh Ibilateral and multilateral. The Biodiversity
Convention provides for public participation in @ewnmental impact assessment procedures in
Article 14(1) (a).

The right to public participation is also widelyprssed in human rights instruments. Article 21
of the Universal Declaration of Human Rightffirms the right of everyone to take part in
governance of his or her country, as doesAmmerican Declaration of the Rights and Duties of
Man (Art. 20) and the African Charter (Art. 13). Aric5 of thelnternational Covenant on
Civil and Political Rightgprovides that citizens have the right, without @s@nable restrictions
“to take part in the conduct of public affairs,elitly or through freely chosen representatives.”

The American Convention on Human Rightsitains identical language in Article 23.

3.4 Access to Justice

The right to an effective remedy, meaning accegsidtice and redress, can be found in both
human rights law and in environmental law. The BaiNations Covenant on Civil and Political
Rights calls for states to provide a remedy whenawghts protected under national or
international law have been violated. In the Euasp€onvention on Human Rights, Article 13
guarantees a remedy whenever there is a violafidheorights and freedoms contained in the
Convention, thus encompassing violations of thatrig information. The Inter-American and
African regional human rights systems contain allamguarantee. Environmental instruments
frequently proclaim the need for effective remedisnciple 10 of the Rio Declaration provides
that “effective access to judicial and administratproceedings, including redress and remedy,

shall be provided.”

Agenda 21 calls on governments and legislators stabéish judicial and administrative
procedures for legal redress and remedy of actaffecting the environment that may be

unlawful or infringe on rights under the law, arddrovide access to individuals, groups and
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organizations with a recognized legal interest. WS also provides that states shall ensure
that recourse is available for prompt and adeqeatapensation or other relief for damage
caused by pollution of the marine environment byura or juridical persons under their
jurisdiction (Art. 235(2)).

The right to a remedy is not necessarily limitedn&tionals of a state. Some international
agreements contain obligations to grant any injyedon a right of access to any administrative
or judicial procedures equal to that of nationalsesidents. Equal access to national remedies
has been considered one way of implementing thkitpolpays principle because it tends to

expand the scope of polluter accountability.

3.5Environmental Quality
3.5.1 National Law
National provisions proclaiming a right to enviroamtal quality are fairly prevalent at this
juncture. Almost every constitution adopted or sed since 1970, either states the principle that
an environment of a specified quality constitutdsiman right or imposes environmental duties
upon the state. The Constitution of Ukraine stttiag"”:

[E]very person has the right to a safe and heal#rywironment and to

compensation for damages resulting from the viotatf this right.

State practice is divided over the issue of theigiability of the right to a safe and healthy
environment. Some courts have allowed lawsuitsrtimree the right, while others have not.
Courts are also divided over whether environmeritglits may be implied in constitutional
protections when there is no explicit mention & émvironment.

3.5.2International Law

At present, no global human rights treaty proclaanmgyht to environmental quality, although the
Universal Declaration of Human Righésd other human rights instruments contain a tiglain
adequate quality of lif@and a right to health. It is unclear the extentwtuch these generally
stated rights will ultimately be vieweas including an enforceable right to clean andthgal

environment.

7 The Constitution of the Ukraine, Article 50, adepp28 June 1996.
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Among non-binding instruments, a significant numbbave included references to
environmental rights or a right to an environmeha specified quality. At the United Nations,
the Sub-Commission on Prevention of Discriminatéora Protection of Minorities appointed a
Special Reporter on Human Rights and the Envirommenl989, whose final report was
delivered in 199%%,

On the regional level, the 19&African Charter on Human and Peoples Rightas the first
international human rights instrument to contaireaplicit guarantee of environmental quality.
Subsequently, thdProtocol on Economic, Social and Cultural Rights to the Amarica
Convention on Human Righiscluded the right of everyone to live in a heal#rywironment
(Art. 11).

3.6 Summary

A growing number of international, constitutionaidastatutory provisions set forth rights that

are relevant to and invoked for environmental priod@. In some instances, the provisions

guarantee procedures that are designed to proradeparency and democratic governance by
allowing interested persons to have informationuatand input into decisions that affect their

environment or redress when that environment isbdr

One of the rights is access to environmental in&diom. It is a prerequisite to effective public

participation in decision-making and to monitoriggvernmental and private sector activities. It
also can assist enterprises in planning for antizing the best available techniques and
technology.

Public participation is another right in the enwvineental arena. It is emphasized throughout
international and national environmental law. Pulplarticipation is based on the right of those
who may be affected to have a say in the deteriomaff their environmental future. Depending

on the jurisdiction, this may include foreign céirs and residents. In the EIA context, the public

118 Luman Rights and the Environment: Final Report Breg by Mrs. Fatma Zohra Ksentini, Special
Rapporteur, E/CN.4/Sub.2/1994/9, 6 July 1994,
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typically incorporates all stakeholders includingmemunities, women, children, indigenous

people, non-governmental organizations, other Stadenon-State institutions.

Furthermore, we do have the right to an effectaraedy; meaning access to justice and redress.
It can be found in both human rights law and iniemmental law. The United Nations
Covenant on Civil and Political Rights calls foatsts to provide a remedy whenever rights
protected under national or international law hbeen violated. At this point, we have to note
that the right to a remedy is not necessarily Bahito nationals of a state. Some international
agreements contain obligations to grant any injedon a right of access to any administrative
or judicial procedures equal to that of nationalsesidents. Equal access to national remedies
has been considered one way of implementing thkitpolpays-principle because it tends to

expand the scope of polluter accountability.

Finally, we do have the right to environmental gyalAt this juncture, we can safely say that, it
is fairly prevalent. This is true because almogrg\constitution adopted or revised since 1970,
either states the principle that an environmerd specified quality constitutes a human right or

imposes environmental duties upon the state.

3.7 Review Questions

1. Briefly discuss what the right to live in a cleamdéhealthy environment is.

2. Discuss the significance of the right to informati@t national and international
perspective in the realization of the right to limea clean and healthy environment.

3. Pinpoint the importance of public participation rational and international level in
relation to environment.
Discuss in a nutshell what access to justice rglation to environmental cases.
Discuss what environmental quality is.
Discuss how states could realize their obligatiohto cause damage to the environment
beyond their jurisdiction.

7. Discuss what precautionary principle means at natiand international level.
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Chapter 4 COMMON LEGAL MECHANISMS OF ENVIRONMENTAL
PROTECTION

4.1 Introduction to Common Mechanisms of EnvironmentalProtection

The role of the courts in upholding the rule of lawthe environmental arena is very much
informed by the regulatory mechanisms that delemvironmental protection. Two primary,
common regulatory systems aim to prevent environahdrarm by anticipatory action. The first
is a system that attempts to establish individedlipollution controls and mitigation measures
through environmental impact assessment basedeothtiracter of the activity and environment
surrounding the facility. The second system retiesa permit or licensing regime that requires
adherence to pre-established norms (quotas, batieearse of certain substances). Sometimes a
facility or activity must comply with both types oégulatory regime and will have to apply
technology-based controls (which tend to require dptimal level of control achieved at
comparable facilities) and/or performance-basedsomes (which tend to focus on ensuring that
pollution emissions will not surpass establishedit or result in pollution in excess of an
ambient environmental standard).

The variety, complexity and acceptance of thesal leggchanisms have increased in recent years
through the mutual influence of national and ins&ional environmental law. International
environmental agreements today usually requirestparties to adopt environmental impact or
risk assessment procedures, licensing requiremeat naonitoring protocols. Environmental
auditing, product labeling, use of best availalehhiques and practices and prior informed
consent also commonly appear in global and regiamstruments. States often enact and
implement several techniques and procedures sinadtssly in response to treaty mandates as
well as to particular threats to the environmerttianal and local conditions, traditions and

cultural norms, and the economic situation spetifieach country.

Whether the law establishes an environmental impassessment procedure or licensing system
or relies on economic mechanisms to affect condumirts are frequently asked to enforce the

law and sanction violations. Many cases may be ditbin the first instance in administrative
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tribunals, where licenses revocations may be saurgpenalties imposed for non-compliance
with the terms of the license. Courts may be as&edview the determinations of administrative
bodies to grant or deny a permit and in the proeceag have to review the adequacy of an
environmental impact or risk assessment done byptbponent of the activity. Judges often
adjudicate prosecutions or appeals from adminiggaenforcement of prohibitions and
restrictions such as the ban on trade in endanggedes or in ozone-depleting substances. This
section examines the common legal techniques ank smurt decisions that have involved
them.

4.2 Prohibiting and Restricting Activities and Substanes

4.2.1 Polluting Activities

If an activity, product or process presents a suliitl risk of environmental harm, strict
measures can be imposed in an effort to reducdiromate the harm. When the likelihood of
risk is too great, a complete prohibition can baoted. Environmental laws often call for
restricting or banning hazardous products, prosesseactivities. Criteria such as toxicity,
persistence, and bioaccumulation may serve to méterwhich substances should be banned or
severely restricted.

Long lists of polluting substances whose dischargeprohibited or submitted to prior
authorization can raise practical problems in esd@orent. A substance such as mercury or
cadmium usually is discharged in the environmerd asmponent of many different compounds
rather than in its pure form. This may raise diffitassues of proof about the origin of pollution

when enforcement action is taken.

4.2.2 Use of Biological Resources

Hunting and collecting restrictions are used tohgd non-selective means of killing or
capturing specimens of wildlife. More generallypf@ctive measures may restrict injury to and
destruction or taking of some or all wild plantslaanimals. The revised African Convention on
the Conservation of Nature and Natural ResouraeseXample, requires adoption of adequate
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legislation to regulate hunting, capture and fighiand to prohibit certain means of hunting and
fishing!*®

Migratory species are also subject to special ptate by treaties such as the Bonn Convention
on the Conservation of Migratory species of WildirAals, which is aimed at all the states
through which such species transit and in whicly $gend part of their lives. States parties to
the Bonn Convention are obliged to ban or regulla¢etaking of these animals in cases where
the conservation status of such animals-the sumfloEnces on their long-term distribution and
abundance-is unfavorable.

Finally, temporary suspensions and permanent bangmports and exports are commonly
utilized for the protection of wild flora and faunBhe 1973 Convention on International Trade
in Endangered Species of Wild Fauna and Flora(C)Tt® example, uses trade restriction and
trade bans as a means of protecting threatenedratahgered species. The Convention lists in a
first appendix all species threatened with extorcthat are or may be affected by trade. Trade in
these species is virtually prohibited, requiringppgrant and presentation of export and import
permits issued under stringent conditions. Two tmlthl appendices list those species that may
become threatened with extinction unless tradeeggilated. States have widely implemented
these bans and restrictions in practice. Tradela&gos also are sued to prohibit or regulate

transport and dumping of toxic and dangerous wastes

4.3 Product and Process Standards

National and international laws sometimes estaldtsimdards for products and processes that
impact the environment. Standards are prescriptorens that govern products or processes or
set limits on the amount of pollutants or emissigmeduced. Standards may be set for

production processes, emission levels, productachenistics and ambient quality standards for a

given environmental milieu.

4.3.1 Process Standards
Process standards specify design requirements eratbpy procedures applicable to fixed

installations such as factories or may designatmigsible means and methods of activities like

19 ASEAN Convention on Biological Diversity (June®92) Art.8.
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hunting or fishing. Sometimes, a particular productprocess or techniques is imposed on
operations, such as the installation of purificatar filtration systems in production facilities.

Process standards often are used to regulate tratmms of hazardous activities posing a risk
of accidents or other dangers. Process standaqgsently establish norms for an entire industry
or class of operation, driving similar types of mi®ns to achieve comparable levels of
pollution control. In some systems, for examplé,tgbes of operations are required to install
best available pollution control technology (BACHBs part of their processes. Some
governments maintain inventories or clearinghoudemformation regarding what constitutes

BACT for a given industrial category, which senassan important reference for industry and

licensing officials alike.

Process standards that apply to imported produmtsemes pose particular problems as
potential barriers to trade under the internatidreding regime set up by GATT and the WTO.
This is true because the very principles of GATd &iTO calls for free trade and free service.
In other words, in the international trading regitagff and non-tariff barriers are considered as
impediment to the realization of free trade andiser so much so that we can safely say that it
is inevitable that any deviation in whatever forrsuM be subject to a close and suspicious

scrutiny by those who principally orchestrate theinational trading regime.

Discussion Question

“This time Ethiopia is on accession to WTO, so msohthat, it is expected to conform to the
demanding principles of WTO.”
Discuss this assertion taking into consideratioe tery orientation of the Ethiopian

Environmental Law.

4.3.2 Product Standards
Product standards are used for items that areecteat manufactured for sale or distribution.
Such standards may regulate:
- The physical or chemical composition of items sashpharmaceuticals or detergents.
Examples include regulations that control the suiptontent of fuels or list substances

whose presence is forbidden in certain productan&iance, mercury in pesticides.
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- The technical performance of products, such as maxi levels of pollutant or noise
emissions from motor vehicles or specificationgesfuired product components such as
catalytic converters.

- The handling, presentation and packaging of pragymrticularly those that are toxic.

Packaging regulations may focus on waste mininonatind safety.

- Labeling requirements are used to ensure that cosrsuare aware of the contents and
the permissible uses of products. Labeling requaresh often aim to avoid accidental
environmental harm through misuse, spills or improgisposal of the product. The
“green” or “ecolabel” is a recent, increasingly p& incentive to environmental
protection. It is part of a gradual trend away frtend of the pipe” reactive solutions,
which can be extremely costly, toward identifyingdaavoiding environmental problems
before they occur. The new approach requires maturexs to examine the entire life

cycle of products- production, distribution, usel aisposal.

To ensure fair economic competition, product stasslausually are adopted for an entire
industry. As with process standards, standardséer products are frequently drafted to reflect
the best available pollution prevention technolomy,some cases requiring new products to

achieve percentage reduction in pollution potemigiomparison with older sources.

4.3.3 Emission Standards

Emission standards specify the quantity or conadéiotr of pollutants that can be emitted in
discharges from a specific source. As a genera, ramission standards apply to fixed
installations, such as factories or homes; moluleces of pollution are more often regulated by
product standards. Emission standards establisigatioins of result, typically leaving the
polluter the free choice of means to conform torthem. Often the environmental sector of the
discharge, e.g. groundwater, air soil, is a vari@etor. Emission standards may also vary
according to the number of polluters and the capacithe sector to absorb pollutants. Different
standards may be imposed in response to particlitaatic conditions, for example, persistent
fog or inversion layers. Emission standards areype of standards most commonly required by
international agreements and are mandated by déwgrartant agreements

Emission standards are based on the assumption that
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» Certain levels of some contaminants will not praalany undesirable effect:
* There is a finite capacity of each environmentattommodate substances without
unacceptable consequences ( the assimilative ¢gpaod ;

» The assimilative capacity can be quantified, appoed to each actor and utilized.

Pollution occurs whenever the effects of the comtation on biological systems can be
measured. Emission standards thus most often refl@olitical decision about the amount of

pollution that is deemed acceptable.

4.3.4 Ambient Quality Standards

Ambient quality standards fix the maximum allowaldeel of pollution in an environmental
sector during normal periods. A quality standardyreat the level of mercury permissible in
rivers, the level of sulfur dioxide in the air opise level of airplanes in the proximity of
residential areas. Quality standards often varyomicg to the particular use made of the
environmental resource. For example, different watelity standards may be set for drinking
water and waters used for bathing and fishing. Quatandard also can vary in geographic
scope, covering national or regional zones, orréiqodar resource, such as a river or lake, but
each quality standard establishes base norms a&agaimsh compliance or deviance are

measured.

4.4 Prior Licensing and Permits

Environmental laws frequently mandate governmeriiciafs to authorize, certify or issue
permits or licenses to activities or establishmentghat poses threats to the environment or that
use natural resources. “Taking permits,” for exampégulate the numbers of wild plants or
animals that may be appropriated for private usenis$ that regulate environmental milieu, such
as air pollution, drinking water, noise, chemicalsd taking of wildlife often call for licensing as
part of their regulatory framework. As a resultzé@ous installations such as nuclear plants,
mines, natural gas or petroleum works are likelyyaoe more stringent licensing requirements
than other operations. Where environmentally hamesgroducts are present, such as industrial
chemicals, pesticides or pharmaceuticals, authoiz may be required for the manufacture,

marketing importation, exportation or use of thedurct.
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Most licensing controls are not designed to elir@rall pollution or risk of resource depletion,

but rather to control serious pollution and to @we resources as much as possible. Pollution-
control licenses represent a middle ground betweeegulated industrial practices and absolute
prohibition. They provide an addition or alternatito zoning as a means to site installations and

to allow experimentation through the granting ehperary licenses.

Judges often face appeals from grants or denidisarfses. In such instances, an initial question
is the scope of review to be conducted. Some caansluct a full review or de novo hearing

while others afford considerable deference to aditrative agency decisions.

4.4.1 National Law

Most licensing systems operate on the basis ¢ftadr an inventory of activities necessitating a
license because of their foreseeable potential Harthe environment. The decision- making
process for granting a license may be exercisedebyral authorities, regional or local bodies.
The decision is typically based on information digapby the applicant, including a description
of the planned activities, sometimes accompaniechbgs and plans of the installation and its
surroundings, a study of accident risks, and ardption of possible anti-pollution or anti-
nuisance measures. In many cases, an environmergatt assessment will form part of the
application procedure. Public information is noripakquired, including the display of notices
and/or publication in the press, followed by pultigarings and expert testimony. In general, the
costs of the procedure are born by the public aitié®, but in some jurisdictions, costs are

payable by the applicant.

An essential condition for initial and continuingtlaorization in most licensing regimes is
compliance with certain environmental standards,iciwhare typically written into or
incorporated by reference in licenses. These cionditare reviewed periodically and may
require, for example, the use of the best availtdtaniques; compliance with obligations under
international and law relating to environmental tpotion; compliance with the limits or
requirements and achievement of quality standardebgectives prescribed by legislation;
imposition of emission limits; and a requirementdfance notification of any proposed change

in the operations of the activity or process.
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Once a license is granted, it creates legal rigims obligations and typically can only be
cancelled after an investigation, a fair hearing andecision based on relevant data, evidence

and facts.

When we closely scrutinize the Ethiopian Legal 8yst Article 3 of the Environmental
Assessment Proclamation No 299/2002 clearly stipsitnat:
Without authorization from the Authority or from ethrelevant regional
environmental agency, no person shall commencesimgaitation of any project

that requires environmental impact assessment.

Furthermore, it clearly depicts that:
Any licensing agency shall, prior to issuing andstment permit or a trade or an
operating license for any project, ensure that thethority or the relevant

regional environmental agency has authorized itsl@mentation.

Finally to realize continuous follow up Article bf the same Proclamation provides that:
If an unforeseen fact of serious implication islizzd after the submission of an
environmental impact study report, the Authority thre relevant regional
environmental agency may, as may be appropriatderothe environmental
impact assessment to be revised or to be redonerder to address the

implication.

In a nutshell, from the very reading of the abovevisions we can infer the very fact that to
realize friendly environment the concerned authesitire expected to take both proactive and

reactive measures.

4.4 2International Law

Numerous international treaties oblige their statasies to license potentially harmful activities,
e.g. Oslo Convention for the Prevention of Maringli®Rion by dumping from Ships and
Aircraft; Paris Convention for the Prevention of fihk@ Pollution from Land- Based Sources;
CITES; Basel Convention on Hazardous Waste; Bantadovention on Hazardous Waste in
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Africa; London Dumping Convention; MARPOL; UNCLOSha the various regional seas
agreements; Whaling Convention; African Conventmm the Conservation of Nature and

Natural Resources; and the ASEAN on the ConsemvatidcNature and Natural Resources.

International requirements for licensing are insheg as part of the strong trend towards
transparency attending the trans-boundary moveraedt use of substances, products and
activities that might have a negative impact on émeironment. In international trade, the
delivery of export licenses and permits is oftebjsct to the prior authorization of the importing
state. Such consent is required by the Basel Cdioveon the Control of Trans-boundary
Movements of Hazardous Wastes (1989). The 1998 &uion on Prior Informed Consent,
derived from non-binding principles established WMEP and FAO, extends the system of
double authorization to hazardous substances amtligis other than wastes. It also represents a
step towards inter-state recognition of nationainpts in international commerce. Such a
practice is already found in the acceptance byraiteges of flag state certification that marine
vessels conform to international legal standardse T977 International Convention for the
Safety of Fishing vessels was one of the firstdtafdish that certificates issued by one party
according to the provisions of the Convention shallaccepted by other parties as having the
same validity as one issued by them. (Art.4). 189,3he OECD similarly mandated the mutual
recognition of data on chemical hazards providedtayes that assure that test data have been

generated in accordance with good laboratory mesti

4.5 Prior Informed Consent

Prior informed consent (PIC) is a procedural medmnutilized in advance of activities in order
to avoid potential conflict and reduce the riskseofironmental or social harm. Internationally,
prior informed consent requires obtaining and diseating the decisions of importing countries
on whether they wish to receive shipments of retgtti or banned products after they have been
fully informed about the hazards posed by the petglun most instances, the products to which
the procedure applies are those that are posedédyproducts. In national law, judicially
enforceable PIC procedures may apply to foreigrdpets seeking entry into the county or

mediate access to a state’s biological resournewder to obtain disclosure of potential benefits
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arising from the entry or access. Some nationak lagguire the prior informed consent of

indigenous and local communities before their resegican be accessed.

4.6 Environmental Impact Assessment and Monitoring

Environmental impact assessment (EIA) is ‘a procedor evaluating the likely impact of a
proposed activity on the environment.” The objecaw EIA is to provide decision-makers with
information about possible environmental effectewhdeciding whether to authorize the activity
to proceed. It is fundamental to any regulatoryt@yswhich seeks to prevent or minimize
environmental harm, or to promote sustainable dgreént. Monitoring is a process whereby
states ‘observe, measure, evaluate and analyzegdognized scientific methods, the risks or
effects’ of pollution or environmental harm. Unlikerior EIA, monitoring is generally
undertaken after the project has begun; its purpes® check initial EIA predictions and
determine whether further measures are needed der do abate or avoid pollution or

environmental harm.

Since its adoption in the US National Environmemalicy Act of 1969, EIA has become an
important tool of environmental management in maldaw. The value of an effective EIA is
that it provides an opportunity for public scrutiagd participation in decision-making, it may
introduce elements of independence and impartjabiyd, ideally, it will facilitate better

informed judgments when balancing environmental @xklopment needs. At an international
level it alerts governments and international oizgtions to the likelihood of trans-boundary

harm.

Without the benefit of an EIA the duty to notify daconsult other states in cases of trans-
boundary risk will in many cases be meaninglesA. &$o contributes to the implementation of
national polices on sustainable development andaptenary action. Although the US
experience shows that the process can be cumbersxpensive, and can cause delays, when
done properly EIA should help the governments tedee and avoid international environmental

disasters or harmful consequence for which theyhtrotherwise be held legally responsible.
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A very large number of states now make some prawigor EIA. The most sophisticated
legislation is found in the USA, Canada, and theoBean Union, but the practice is increasingly
common in Eastern Europe and in a significant nurobdeveloping states, particularly in Asia.
Although there are differences in the frequency smhistication with which EIA is used across
this range of jurisdictions, there has been a wadd sharing of methodology and the basic
features of most schemes are very similar. Enviemtal impact assessment is so well
established in national practice that it might egarded as a general principle of law or even a
requirement of customary law for states to cond@uctEIA in accordance with the consensus
expressed in the 1992 Rio Declaration on Enviroriraed Development. It is formulated in the
broadest of terni§®

Environmental impact assessment, as a nationatunmsgnt, shall be undertaken

for proposed activities that are likely to have mn#ficant impact on the

environment and are subject to a decision of a aism national authority.

This would appear to entail a process focused graats on the domestic and trans-boundary
environment and sustainable development, and plpladdo on global environmental impacts
such as climate change and loss of biological ditsgralbeit in highly qualified terms. The
practice of a number of international lending agemcsupports this broad interpretation of
principle 17. The World Bank’s Environmental Assasst Directive was first issued in 1989,
since when Bank-funded projects have routinely beereened for their potential domestic,

trans-boundary and global environmental impacts.

These assessments are meant to ensure that ‘denezlbpptions are environmentally sound and
sustainable’ and that ‘any environmental consege®iace recognized early in the project cycle
and taken account of in project design.’

According to the Environmental Impact AssessmeatBmation:*'

Environmental Impact Assessment means the metlgydoloidentifying
and evaluating in advance any effect, be it pasitv negative, which

results from the implementation of a proposed mtoge public instrument

120The 1992 Rio Declaration on Environment and Deweient, Principle 17.
121 Environmental Impact Assessment Proclamation 196/2002, Art. 2(3)
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Not every proposed activity is subject to assessnoaty those that may be or are likely to cause
a stated level of harm to the environment. Thesthotl differs in the many treaty references to
EIA, with some referring to “measurable” effectshers “appreciable” or “significant” harm.

The most frequently stated formulation require®mpgrehensive EIA where the extent, nature,

or location of a proposed activity is such thas iikely to significantly affect the environment.

The requirement to conduct EIA may be based upon:

1. Lists of categories of activities that by theiruratare likely to have significant effects

2. Lists of areas that are of special importance osisigity (such as national parks) where the
impact of any activity within or affecting such asemust be assessed

3. Lists of categories of resources or environmentablems which are of special concern

4. An initial environmental evaluation of all actiws, with a quick and informal assessment to
determine whether the effects are likely to be ificant

5. Defined and listed criteria, which make an impaagfificant”.

Where courts undertake review of authorizationsetdagpon EIAS, they generally do so in the
light of the purposes for which EISA are done. Awpalate court in France expressed these
objectives and the consequences of failing tolfulfem as follows"*2
An EIA has as its objectives, first to give thegtubty to the public to usefully
make known its observations on the project in dipubquiry, then to allow the
administrative authority to properly evaluate th#eets of the project on the
environment, as well as the effectiveness of tbpgaed measures to eliminate or
reduce them or to provide compensation for thene ERA should not contain
inexactness, omissions or gaps susceptible taeitiee procedures, which would

result in the illegality of the decision of authzation.

Many questions arise and must be considered inbledtang or judicially reviewing an
environmental impact assessment procedure:

122 court administrative d’appel de Nancy, 4 Nov. 1993\. Union francaise des petroles, R.J.E 1994/T2P
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* What range of impacts must be discussed? Thredlsethealth of living organisms and
to environmental media (air, water soil) are usuaicluded. The EIA procedure may
also require assessment of social and cultural dtspabroadly defining the
“environment” that must be assessed.

* What severity of impacts must be discussed? The daw demand assessment of
everything from the “ worst case scenario” or ‘f@dlssible environmental consequences”
to “reassembly foreseeable” impacts or” probableesse effects”

 What degree of certainty is required? Environmermmtabacts may be predicted by
“credible scientific evidence”, may be “ not unreaably speculative”

 How should magnitude and probability of harm (riddg evaluated? Consider, for
example, whether in normal circumstances a pestiitbwn to cause 10 extra cancers a
year is safer than a pesticide that has a fivegoérchance of causing one hundred extra

cancers annually and a 95 percent chance of caneimg

4.7 Land Use Regulation

Land use controls play a major role in environmklaia for both urban and rural areas, through
zoning physical planning and the creating of prigt@@reas. Zoning helps distribute activities
harmful to the environment in order to limit pot@htlamage and allows application of different
legal rules from zone to zone for more effectivetgction. Zoning can also help implement the
concept of environmental justice by ensuring that benefits and burdens of resource use are
shared throughout society. The broader approacphgéical planning merges provisions for
infrastructure and town and country planning in esrdo integrate conservation of the
environment into social and economic developmeendgally, once a planning scheme for the
relevant land and water areas is approved by #ite str local government, special procedure
must be used to obtain exceptions.

4.7.1National and International Regulations
Planning procedures may classify a city, a regiothe entire territory of a country into broad
land use categories such as residential, induysagicultural, forest, or nature conservation.
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Designed geographical areas may be given spedal lgrotection for nature conservation,
including national parks, reserves, and sanctudifes

On a national level, land use planning and zonaguiations are normally expressed in negative
terms, as prohibitions or restrictions on any uirdbte utilization or change in utilization of the
area. Modern planning also may encourage and psortnomic land uses that are considered
beneficial or compatible with protection schemesl dhe numerous levels of government

involved land use regulations can become extrecaiyplex.

4.7.2 Land Use Regulations and Property Rights
Judges may face claims that zoning regulationgleerdand use limitations imposed to protect
the environment amount to a taking or expropriatmn property that are illegal unless
undertaken:

* For a public purpose;

* In a non-discriminatory mannetr;

* With a hearing that accords with due process; and

* With fair compensation.

In addition to zoning restrictions, laws and regjolas to protect other species may conflict with
uses of property. Endangered species legislatims & protect such species by prohibiting any
taking of an endangered species through human naatio any destruction or adverse
modification of critical habitats. The laws or admstrative regulations will usually define in
detail the term” taking” (Including to harass, hapuarsue, hunt, shoot, wound, kill, trap, capture
or collect) and include any intentional or negligant or omission which creates the likelihood
of injury to wildlife, including disruption of brelng or feeding. The protection of habitat
obviously places potentially great limits on lanskes that might have an imminent prohibited
impact on endangered species. Timber companiesstarg trees on private land could fall
within this prohibition, which is usually interpest broadly to achieve the legislative goal of
affording strict protection to species threateneth wxtinction. In assessing whether there is a
likelihood of jeopardy to endangered species oresbr habitat modification, the best scientific

123 The 1968 African Convention on the Conservatioafure and Natural Resources and the comparable

Asian Agreement of 1985.
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and commercial data available should be usedviblation is found, the law normally imposes
criminal responsibility, with substantial fines,junctions and prison terms provided. Some
statutes allow citizen enforcement as well as athtmative action or criminal prosecutions.
Given the irreversible nature of the harm that ltesiitom species extinction, serious penalties
are typically assessed, despite the fact that danm@owners may not easily determine whether

land use development will have a detrimental eféecan endangered species.

4.8 Summary

The role of the courts in upholding the rule of lawthe environmental arena is very much
informed by the regulatory mechanisms that deleevironmental protection. Two primary,

common regulatory systems aim to prevent environahdrarm by anticipatory action. The first

is a system that attempts to establish individedlipollution controls and mitigation measures
through environmental impact assessment basedeothtracter of the activity and environment
surrounding the facility. The second system retiesa permit or licensing regime that requires

adherence to per-established norms (quotas, batiearse of certain substances).

The variety, complexity and acceptance of thesal leggchanisms have increased in recent years

through the mutual influence of national and in&ional environmental law.

This time, the long lists of polluting substancelsoge discharge is prohibited or submitted to
prior authorization can raise practical problemegmfiorcement. A substance such as mercury or
cadmium usually is discharged in the environmerd asmponent of many different compounds
rather than in its pure form. This may raise diffitassues of proof about the origin of pollution

when enforcement action is taken.

On the international arena, temporary suspensiodsparmanent bans on imports and exports
are commonly utilized for the protection of wildofd and fauna. The 1973 Convention on
International Trade in Endangered species of Waddrfa and Flora(CITES), for example, uses

trade restriction and trade bans as a means dgdgting threatened and endangered species.
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Nowadays national and international laws estabdigindards for products and processes that
impact the environment. Generally, standards aesqgoiptive norms that govern products or

processes or set limits on the amount of pollutantsmissions produced. Standards may be set
for production processes, emission levels, prodhatracteristics and ambient quality standards

for a given environmental milieu.

To realize clean and healthy environment, envirantaldaws frequently mandate government
officials to authorize, certify or issue permits lmenses to activities or establishments or that

poses threats to the environment or that use naasaurces.

When we come to the Prior informed consent (PICjs ia procedural mechanism utilized in
advance of activities in order to avoid potentiahftict and reduce the risks of environmental or
social harm. Internationally, prior informed consseaquires obtaining and disseminating the
decisions of importing countries on whether theglwio receive shipments of restricted or

banned products after they have been fully inforedeolut the hazards posed by the products.

Environmental impact assessment (EIA) is ‘a procedor evaluating the likely impact of a
proposed activity on the environment.” The objefcam EIA is to provide decision-makers with
information about possible environmental effectewhdeciding whether to authorize the activity
to proceed. It is fundamental to any regulatoryt@yswhich seeks to prevent or minimize

environmental harm, or to promote sustainable dg@reént.

Finally, it is important to note that, land use ols play a major role in environmental law for
both urban and rural areas, through zoning phygieelning and the creating of protected areas.
In this regard, zoning is expected to distributBvaes harmful to the environment in order to
limit a potential damage and allows applicationddferent legal rules from zone to zone for
more effective protection. So much so that, zommegld be expected to help the implementation
of the concept of environmental justice by ensuthreg the benefits and burdens of resource use

are shared throughout society.
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4.9 Review Questions

1. Discuss what prohibiting and restricting activiteesd substances are.

2. Discuss what process standard and product staadard

3. Discuss what emission standard and ambient qushtydard are.

4. Verify the rationale behind having prior licensiagd permits in the very protection of the
environment.
Discuss the importance of prior informed consent.
Discuss what land use regulation and property sight.
Discuss what environmental impact assessment itherbasis of Environmental Impact
Assessment Proclamation No 299/2002.

8. Discuss what environmental impact assessmentredation to precautionary principle.
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CHAPTER 5 THE LEGAL FRAMEWORK OF ENVIRONMENTAL PROC EEDING

5.1. Different Facets of Legal Personality and Standingn Relation to Environmental

Proceeding

5.1.1. Legal Personality and Standing; the Environment as Legal Entity in Itself

In case of legal personality in relation to enviremtal proceeding, one of the fundamental
distinctions that can be made in the world view ffeople have is, whether they focus on human
beings, anthropocentrism, or on other entitiescectsism. The world view someone has can
have a major influence on how he deals with bimathdilemma¥* That is, whether legal
personality should be bestowed to the environmsrd aeparate legal entity or not depends on
the type of theory which orient the legal systena @buntry, so much so that, before we embark
on the concept of legal standing in relation toiemmental proceeding in Ethiopia, at this
juncture, it is important to have a clear picturetbe environmental theories that could shape or

orient a legal system in favor of one or the other.

To start with the Anthropocentric Theory, it reféhe relationship between human beings and
the environment, as a relationship in which enwviment is valuable only to the extent to which
they can be used and exploited by human beings.viéw considers nature as an instrument [as
merely a means] instead of having any intrinsiaugalin its own self [an end in itself]. This
essentially shows that, environmental concern auegrto this theory is, addressing the interest
of human beings by pointing out the direct linkvbe¢n harm done to the environment and harm

done to the human commuriity;

From the above points, we can inter the fact timhrapocentric view considers humans and
nature as separate, and human beings placed inetiter; such that, the environment being

instrumental to the interest of man, legal personalan be bestowed only to human beings

124 . . . . . .
Fumi Maekawa and Darryl Marcer, Anthropocentric, Ecocentric, and Biocentric Views

Among Students in Japan, Eubios Ethics Institute), P.1.
[www2.unescobkk.org/eubios/ABC4/abc4327.htm-18k]|s
Beyond Dinner, _The Anthropocentric EconcentricebBte by Healther -Noel Schwartz
P1.[http://members.aol.com/Thrywoman/AED.html.]

125
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where and when their interest is at stake. In otherds, they deny legal personality to the

environment because they consider it as continges#ssory to the human element.

In contradistinction to the anthropocentric viewpeentric is justified by the deontologitil
argument. It has been held that morality cannotabmatter of self-interest or prudential
calculation but is rather a deontological obligatibat we owe to others even at the possibility of
a net cost to ourselvE4 According to this theory the well-being and fiishing of all life
forms on earth have value in themselves. Man hagghoto reduce the diversity and richness of
nature which has an intrinsic value. This theorpdamentally rejects separation of human
beings from nature. It considers man as intimatelgnected and as such part of the natural
environment?®. Thus, proponents of the ecocentric view seek mddmental shift in
consciousness from human domination of naturepereeption of human and non-human life as
of having equal intrinsic value. For the above veegasons, this theory acknowledges the
conferring of legal personality to each distincttpd the environment to exercise their own right
at their own behest.

Concerning legal personality in relation to envir@ntal proceeding, the extension for good and
sufficient reasons, of the conception of persopddgyond the class of human beings is one of
the most noteworthy features of legal imagindffarin this respect, a movement to confer rights
on to some new entity is bound to sound odd. Thigairtly because until a non-legal entity is

bestowed with legal personality and receives ghtd, we cannot appreciate it as having its own
interest as anything but as a thing for the usespthat is, those of us who are holding then the
legal personalit¥°.

126 paul Edward (ed.), The Encyclopedia of Philosopfiplume 2, the Macmillan comp. and the Free Prisgsv
York, 1967), P.343 [In current usage, its meanimgniore specific: A deontological theory of ethissone
which holds that at least some acts are moralligatdry regardless of their consequences for huweal or
woe.]

127 Anthony D. Amato and Sudhirk Chopra, "Whales: Fiiehergence and Right to LifAJIL, vol. 85, 191), P.28.

128 Dinner, Supra note 156, P.2.

12%George Whitecross Paton, Text Book of Jurisprudef@arendon Press, 1964), P. 349.
130Christopher Stone, "Should Trees Have Standing? afdsv Legal Rights for Natural Objects,” (Southern
California press, 1972), P.455
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In line with the above argument, in some legal ayst animals have been regarded as having
legal personality. A typical example in this redpsedhe case entertained in Germany, during the

Middle Ages, in which a cock was tried for contuiioas crowing>.

When we come back to the legal orientation of Htleiopian environmental law, it sounds
haphazard and thus ambiguous; while the rightvo ilh a clean and healthy environment under
Art.44 of the constitution is entrenched under ¢baghree, part two of the constitution which
provides for group rights as a fundamental rightsl &¥reedoms, thereby bringing into the
forefront the anthropocentric approach, the envirental policy recognizes that the species and
their variants have the right to continue existiagd are, or may be, useful now and/or for
generations to com&. In this respect even in the policy stipulatioarthis confusion in that, the
first line clearly shows that the approach is eotwe whereas the second refers to
anthropocentric approach for it refers to utilitgpact of the environment. Furthermore, the
Biological Diversity Convention of 1992, which Etipia has ratified and which recognizes the
intrinsic value of the environment, including ecsteym and species or its components which in
turn led to the issue of awarding rights to sulgether than man, shifts the position of the law
once more to the ecocentric apprddchTo uphold the right of the environment, the Dii-
safety proclamation may also show the trend ofldlein that it entitles any person, group of
persons, or any private or state organization togba claim in the name or on behalf of the
environment®®. Thus, the Ethiopian environmental law to a dedadls in line with the above
declared international norm whereas part of theeslanw holds the contrary position, that is, that
of anthropocentric approach. As a result, it isatirg confusion between the law and the policy,
and also in the policy itself which furthermorengs the question. Shouldn’t laws be reflective

of policies or vice-versa.

In spite of the above wavering in the law, with thecreasing awareness of the
interconnectedness of human beings with the enwiem, and of the intrinsic value that has to

be attached to the latter through internationalrimsents like the BioDiversity convention to

131 paton, Supra note 160, P. 349.

132 The Environmental Pcoity of Ethiopia, April 19973 [q]

133 Biological Diversity Convention Ratification Prachation, Proclamation No. 98/1994 Neg. Gavear 53
No.88.

139Draft Biosafety Proclamation. Art 10 (e).
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which Ethiopia is a party, and the environmentdigyovhich Ethiopia has enacted, it is unlikely
that the recognition of a right to a clean and thgaénvironment for human being under the
constitution will have as its corollary the denddlrights to the environment as a legal entity in
itself. Here, the recognition of the right to aastleand healthy environment to human beings does
not necessarily imply the exclusion of recognitafrright to the environment per se as a legal
entity in itself. In fact, it should be taken asa@aollary position which would have a paramount

importance.

On the basis of the above logic, the writers fastoiking the balance between the interests of
human beings on the one hand, and that of the @mient on the other. To this effect, the

researcher favors bestowing legal personality éoethvironment so long as it does not go against
the rights of human beings whose interests aretaiaad by the exercise of personal and citizen

standing.

Discussion questions

+ What do we mean by legal personality, and standing?
+ Discuss what ecocentric and anthropocentric thea@nie?
+ Discuss what we mean by intrinsic value to envirenm
+ Verify whether the orientation of our legal systebestows legal

personality to the environment or not.

5.1.2. Legal Personality and Standing vis-a-vis the Futur&enerations

Before we embark on the legal personality of futgemerations, it is important to have a fair
picture on intergenerational equity. Intergeneralaequity exists only when there is sustainable
development, that is, when the development in amynfmeets the needs of the present
generation without compromising the ability of faéure generations to meet their own né&ts
The inherent idea behind this principle is that me=d to impose certain limitations on the
development and use of technology as well as omteeest and capacity of consumption of the

present day generation.

135 Report of the world Commission on Environment arev&opment [The Brudtland report] our Common Future
43 (1987).
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In intergenerational equity there are two elememte first is, preserving natural systems for
future generations so that the human species apetpate itself at the same quality of life and
standard of living as the present generation. Tigctive is different from efficiency and
sustainability, because it considers the qualityifefin the future, not just the amount of yield
that crosses to the present generation. The sasq@rdserving area of national significance due
to their aesthetic appeal, historic attributese@slogical significance for the use and enjoyment
of future generatior&".

In line with the above chain of reasoning, manyiemmental problems require that costs or
sacrifices be incurred today in order to prevesk af harm occurring in the future or to preserve
environmental amenities for future enjoyment. Thebfems raise the question of how we
should balance present costs against future bsnefithere the harms to be avoided or
advantages to be preserved are quite long runturenahe problem involves the sacrifices to be
incurred by one generation for the sake of its sssors®’. In this scenario we may question, on
what private rational consideration, after all, gldowe make sacrifices now to ease the lot of
generations whom we will never see? There is only/ mossible answer to this question. That is,
addressing the problem by upgrading our capacifgrio a collective bond of identity with that
of future generatiort®

In this regard, to protect the interest of futuemerations a number of international instruments
recognize international equity. One of these imagnts is the Rio Declaration which states that
the right to development must be fulfiled so as equitably meet development and
environmental needs of present and future genasitio Furthermore, the International Court of
Justice in the legality of nuclear weapons caseedtthat the use of nuclear weapons would be

serious danger to future generations. In that,idhezed radiation has the potential to damage

136 3. Wiallian Futrel, Environmental Law from Resceito Recovery(Published by west publishing co., 1993), P.
122,

137 peter S. Menell and Richard B. Stewar, Environmdraay and Policy (Published by Littele Brown Company,
1994), P. 204.
inner, Supra note 156, P.123.

139 The Rio Declaration on Environment and Developmeeid at Rio de Janeiro from 3 to 14 June 199&ciile
3.
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future environment, food and marine ecosystems tandause genetic defects and illness in
future generatiorté’.

Having the above points in mind, we can infer thet fthat the principle of intergenerational

equity is potentially the most useful concept wihpect to the question of standing.

The utility of this principle is illustrated in @&cent case by the supreme court of Philippines,
which is regarded by many environmentalists asrgawiorldwide significancé®. In this case,
forty four minors and the Philippine Ecological Wetk brought an action calling on the
defendant to cancel all logging permits in the ¢oynn the context of surveys showing that
only 850, 000 hectares of virgin old growth rairfstrwere left in the country. The novel aspect
of the case relates to the fact that the petit®asserted that they represented their generation a
well as generations yet un-borne. The court in lghhg the petition went on to state as follows:

We find no difficulty in ruling that they can, fdremselves, for others of their

generation and for the succeeding generations gitdass suit. Their personality

to sue on behalf of the succeeding generationsocénbe based on the concept

of intergenerational responsibility in so far agthght to a balanced and healthy

ecosystem is concerned.

On the basis of this ruling, the minors’ assertbtheir right to a sound environment constitutes,
at the same time, the performance of their obligato ensure the protection of that right for the
generation to come. Thus, this ruling can serve laench mark in any legal system in reflecting
that every generation has a responsibility to e to preserve the rhythm and harmony for the
full enjoyment of a balanced and healthful enviremmn

When we come to the Ethiopian situation, intergatenal equity is clearly stipulated in
different legal instruments. In the FDRE constdutiit is implicitly provided under the principle
of sustainable developméfft Under the Environmental policy, it is explicitlyrovided by

149 |nternational Court of Justice in the LegalityMiclear Weapons Case, 1996, ICJ Rep. 4.
141 Minors Oposa V. Secretary of the Department ofismmental and Natural Resources. [G. R. No. 101088
30, 1993].

142 The Constitution of the Federal Democratic RequbfiEthiopia of 1995, Neg. Ga#*' Year No.1,Art. 43(1).
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recognizing the right of species and their varidatsontinue existing/and are / or may be useful
now and/or for generations to cotfie Furthermore, the policy calls for the existenta system
which ensures uninterrupted continuing accesses#me specie(s) of land and resource which

creates a conducive condition for sustainable natesource managemé&ft

In line with the constitutional and Environmentallipy cognizance of intergenerational equity,
the Environmental Law of Ethiopia defines protectaf the environment to mean sustaining of
the essential characteristic of nature and enhgrbia capacity of natural resources base with a
view to safeguarding the interest of the preseneg&ion without compromising the opportunity

of the future generatiofs.

On the basis of the above legal elements, it iakkento infer the fact that intergenerational
equity is recognized under the Ethiopian legaleystso much so that, it is possible to argue that
there is a lee-way to entertain the interest ofiritgenerations by bestowing them legal

personality to have standing before a court of law.

Preparing the ground for the same approach, th& té8stitution under Art 37 (2) (b) entitles
associations to stand for their objectives. Mottecalate is the Draft Bio-safety proclamation
which incorporated a legal provision that allowy @erson, group of persons, or any private or
state organization to bring a claim and seek redmesespect of the breach of environmental
laws in the interest of, or on behalf of, a perado is, for practical reasons, unable to institute

such proceeding¥®.

Discussion Questions

+ What do we mean by intra and inter generationaitg®u
+ What do we mean by sustainable development?
+ Verify the lee ways by which we could protect tinéerest of the futurg

3%

143The Environmental Policy of Ethiopia, Art 2.3 (q).
1¥4d., 2(3) (k).

145 proclamation., Infra note 211, Art 2 (6).
148 procl. Supra note 165, Art. 10(b).
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generation.
+ What is the significance of upgrading our capatoitform collective bong

of identity with the future generation?

5.2. Liberalization of Standing in Environmental Proceedng that Led to Public interest
Litigation
In order to further protect the environment it bagn proposed to grant individuals a personal or
subjective right to a clean and healthy environmeélmtder the traditional tort law, individual
citizens have a right to sue only if their own e interest is infringed’. For this very reason,
no one has in principle, standing to sue for amihtidamages if harm done to the environment
per se is considered only as infringement of ctilecinterest. Hence, to enable alert citizens
and public interest groups to initiate legal actrdmen damage is done to the environment per se,
it is important to award them a personal right tolean and healthy environment. If the law
orients in this approach, an infringement of thght would entitle any individual to file a legal
claim against the responsible party in order taquohis interest to live in a clean and healthy
environment and may be even to seek monetary casafien for the damage done, without

having to show the specific personal damage that an individual has sustained.

Many national constitutions acknowledge the rightive in a clean and healthy environment.
The FDRE constitution, for instance, stipulateg tha government shall endeavor to ensure that
all Ethiopians live in a clean and healthy enviremtf® Furthermore, it does provide
individuals with a personal right to a clean andiltrey environmerf®. It also brings the
government and citizens together as having the wupyotect the environmént. In line with

the constitutional provisions, the EnvironmentalliRmn Control Proclamation also provides

that the protection of the environment, in geneaald the safeguarding of human health and

147 Civ. Proc. Infra note 199, Art. 33 (2), and Civod®, Infra note 46, Arts. 2090 and ff.
148 Const., Supra note 173, Art. 92 (1).

1491d, Art, 44 (1).

1501d, Art 92(4) Cum 91(2)
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well-being, as well as the maintaining of the biatal the aesthetic value of nature in particular,
is the duty and responsibility of &it.

An advantage of the introduction of such a new &mental personal right and duty would be
that it will provide access to justice for citizeimscases where damage is caused [or threatened
to be caused] to the environment in general. Ardpaling to the above legal provisions, to
have a full-fledged legal standing the generaladlective interest to live in a clean and healthy
environment could as well become a personal interes

Having the above legal grounds, this researcheeuss that, even though the government has
the duty to hold, on behalf of the people, land atieer natural resources and to deploy them for
their common benefit and developm@ftpersonal action would certainly help in impleniegt
and enforcing environmental laws and could be witalases where the government is unwilling
to claim damages for injury to the environment.

Discussion Questions

+ What is the significance of bestowing personal trighd citizen standing
to live in a clean and healthy environment?

+ Who has the first standing to protect the enviromrP&Vhy?

+ Verify whether the right to live in a clean and hiea environment ig

alienable or not? Discuss this issue in relatiothéoprinciple of estoppels.

Widespread access to justice is more likely toltesiequal justice. Of course, inequalities will
always exist. That is, those with power and ressamrwill always have bigger effect on
governmental and private decisions than thosengggower and resource. But this inequality is
magnified where access to courts and administratilkanals is restricted, because restrictions
are less likely to affect powerful economic inteses,

151 Environmental Pollution Control Proclamation, Remeation N0.300/2002, Neg. Ga#" Year , No.12, the
Preamble.

152Const., Supra note 173, Art. 89

153John E. Bonine,_Standing to Sue: The First stepAdtess to Justice(University of Oregon, 1999),
P2.www.elaw.org/assets/pdf/us.windener.law.revdb]p
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For the above very reason, the battle over stanttingue is about whether all citizens have
access to justice or not. In this respect, if dermogis for all, if the rule of law is for all, antl
justice is for all then standing should be foraaiwelf>*

When we consider the Ethiopian legal system, thRE@onstitution under article 9(2) provides
that international instruments ratified by Ethiopi@ an integral part of the law of the [&HidAs
Ethiopia has ratified all the major internationalntan rights instruments, which recognized the
right of access to justice and equality beforeléive as fundamental rights, we can say that the

provisions on these instruments on the right oéasdo justice form part of the laws of Ethiopia.

In line with the above international legal instrurteeratified by Ethiopia, the FDRE constitution
states that all persons are equal before the laaem entitled without any discrimination to the
equal protection of the |aw.
Furthermore, the FDRE constitution under articlgp8%ides that”.
1. Everyone has the right to bring a justiciablett@ato, and to obtain a decision
or judgment by, a court of law or any other competeody with judicial
power.
2. The decision or judgment referred under subebetll of this article may also
be sought by:
B. Any group or person who is a member of, or repnés a group with similar
interests.

The provision of Art 37 (2) (b) is open to interfatton. It can be construed in several different
ways. For our case, however, the following consioncseems appropriate:
The decision or judgment referred under sub-articlef this article may also be

sought by any group or person who represents agwaith similar interests.

154 Id
155 Const., Supra note 173, Art. 9(2).
*9d., Art. 25.

1571d Art. 37.
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According to this construction the FDRE constdutiprovides for the right of access to justice
which can be invoked by individuals and groupsrehg providing for citizen suits and public
interest litigation which can well be availed byw&ganmental activists, NGO’s and individuals
to enforce environmental rights as far as the o aspect of the right in question is

concerned.

The article [37 (2) (b)], therefore, ensures tihat door is wide open for the public to satisfy its
needs of access to justice. What this means isthieatonstitution is in favor of broad, social-
issue-oriented employment of the law and its ingtns rather than a narrow legalistic approach

that makes the law distant from the everyday canoéthe society and difficult to accé¥s

In this way the constitution would work for makittge law and the court truly people’s law and
people’s court rather than merely lawyers’ law &wlyers’ court. Beyond the traditional issues
the law and the courts would interest themselvelsaatively engage in broad social issues, such

as ensuring a clean and healthy environiiént

Accordingly, by stressing the importance of compudia with duties and not only rights, this
expansion of the ability to sue will paradoxicdtlyild a stronger framework for the protection of

individual rights, such as the right to live inlaan and healthy environment.

Discussion Questions

+ What do we mean by justiciable matters?
+ What is the importance of liberalizing standing?
+ Discuss Article 37 of the FDRE Constitution vis4a-the traditional, and

public interest litigation.

National and international standards to a clean &pedlthy environment are ultimately
implemented at the local level, and it is, therefomportant that citizens and other persons are

granted effective access to local and nationall lageninistrative bodies to ensure that national

1%%asil Nahum, Constitution for Nation of Nationse ththiopian ProspectThe Red sea Press, Inc., 1997), P.
150.
159 Id
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or international standards are enforced. In thgam, access to justice requires at least four
element&”:
a. the legal rights of citizens and other persandéive in a clean and healthy
environment under national and international lsystems;
b. those legal rights must be recognized by theitgod standing to institute
proceedings at the national level,
c. Legal and administrative bodies must be estaddisat the national level to
allow proceeding to be brought; and
d. access to such bodies should not be subjectajmpropriate barriers such as

prohibitive costs and cumbersome rules.

In line with the above stated conditions of accesgustice, principle 10 of the 1992 Rio
Declaration and Agenda 21 to which Ethiopia isyattpports a role for individuals in enforcing

national laws and obligations before national coartd tribunaf$™.

According to principle 10 of Rio Declaration enviroental issues are best handled with the
participation of all concerned citizens at all IsveéAt the nation level, each individual shall have
appropriate access to information concerning ther@mment that is held by public authorities
and the opportunity to participate in the decismaking process. States shall facilitate and
encourage public awareness and participation bynmgakformation widely available. Effective
access to judicial and administrative proceedimgduding redress and remedy should, likewise

be provided for.

In a similar manner to the Rio Declaration, the iEstvmental Policy of Ethiopia calls for the
development of effective method of popular paratipn in the planning and implementation of
environment and resource use and management [rajedtprogrammé¥. Furthermore, it calls

for the development of necessary legislation, ingirand financial support to empower local

communities so that they may acquire the abilityptevent the manipulated imposition of

160 K onrad Ginther, Sustainable Development and GoogethancéMartinus Nijhoff Publishers, 1995), P. 197.

161 Rio Declaration., Supra note 170, Principle 10.
1%2Env't Policy, Supra note 174, 2.2 (h)
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external decisions in the name of participatiord &m ensure genuine grassroots decisions in

resources and environmental managefiént

Ethiopia has, therefore, international and natioredponsibility to reduce environmental
problems. To this effect, the FDRE constitution bagodied one of the third generation human
right catalogue of which one reads as foll&ts

All persons have the right to a clean and healtyimnment.

This right to a clean and healthy environment fait® the category of fundamental rights and
freedoms of chapter three of the constitution. Ftbima fact, one can argue that the right to a
clean and healthy environment is a right which dbgernment has the obligation to respect as
per article 10 (2) of the constitution. Likewisadividuals are entitled to the use of this right as
well as to bear the obligations that arise theoenfrAccordingly, any concession made by any
one in a proceeding, whether under a mistake ofdawtherwise, that he does not possess or
will not enforce any such fundamental right, cancreiate an estoppel against him in that or any
subsequent proceeding. This helps every one n&argm his precious personal freedoms on

promise of transitory or immediate benefits

In respect to the right of access to justice thihocgurts of law, it is clearly spelled out undeg th
1995 constitution, where it is specifically providéhat every person has the right to bring
justiciable matter to and to obtain a decision wigment by, a court of law or any other
competent body with judicial pow&P. This right of access to justice is further coidated by
the basic principles and objectives of the conttituwhich provide®®:

All federal and state legislative, executive andigial organs at all levels shall

have the responsibility and duty to respect andoreef the provisions of

fundamental rights and freedoms.

1634,
164Const., Supra note 173, Art. 44
1851d., Art. 37(1)

186 1d., Art. 13. [Chapter 10 Articles 85-92 Principland Objectives. These Provisions are by and lasgéul for
Interpretation of the Constitution and other lawdight of these rules.]
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Nonetheless, that all constitutional disputes ave be investigated by the Council of
Constitutional Inquiry and then decided by the Hoo§ Federation may sound anomalous with
the above provision. So, query how the courts dachdrge the duty imposed on them by the
constitution if doing the same would call for congtonal interpretation. In this regard, when we
read Article 13 of the constitution in tandem wat 83 of same, we can not arrive at the
conclusion that the courts in Ethiopia can whollyfoece the right in question without

supplemental legislation or the scrutiny of the Bof Federation.

In addition to the above constitutional pitfallggislative provisions also precluded public
interest groups from initiating a case on behaklhef marginalized or under-served communities,
whose rights have been violated. The proclamahahdefines the powers and responsibilities of
the Constitutional Inquiry [a judicial body that shgurisdiction over a case involving
constitutional matters] states that only the penso alleges that his /her constitutional rights
have been violated may initiate a case to the @atishal Inquiry’®’. Likewise, the civil
procedure code of Ethiopia asserts that no party lmeaa plaintiff in a suit unless he/she has a
vested interest in the stfit Similarly, under the tort law of Ethiopia, befoseplaintiff can
recover compensation in tort, he must show thasheehas suffered damafje In respect to
dispute involving class action, the civil procedw@e provides that groups can litigate their

case through a representative who must be amonpgeifs®ns having the same interest in the
suit"®,

Therefore, on the basis of the above legal prorgsione can initiate a suit in the Constitutional
Inquiry or in the regular courts only if he/she ha&sted interest in the case. But, when Article
37(2) is read vis-a-vis these provisions the erdbjective of this particular provision seems to
collapse unless due measure is taken to make thee atited procedural laws to come in line
with the letter and spirit of this articl&"

167 Const., Supra note 173, Art. 84(2).
®8The Civil Procedure Code of Ethiopia, Decree Noo52965, Neq. Gaz25" Year, No. 3, Art. 32(2).

189 Civil Code of the Empire of Ethiopia of 1960, Né&pz, 19" Year, No. 2. Arts. 2102(2) and 1790.

170 Civ. Proc., Supra note 199, Art. 38.

171 A Proclamation to Provide for the Establishmenthaf Federal Negarit Gazeta 1995, Neg..GHzYear No.3,
Art. 2(3).
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When we proceed to international legal instrumeamtsier the FDRE legal system, international
human rights instruments which are ratified by &pi are considered as integral part of the law
of the land. In spite of this, judges in the coaftlaw could not apply them because the
proclamation that established the Federal OffiGiarette requires them to take judicial notice of
laws only when these laws are published in theciaffigazette, while the full text of nearly all

the ratified international instruments are not gh#d in the official gazette. When we scrutinize
this contradiction in light to Article 13 of the wstitution, however, it may not be more than
apparent contradiction which could be reconciledthy court of laws through constructive

interpretation unless there is timidity and relac&on their side.

In addition to the above stated facts, Ethiopia iBederal State with a parliamentary form of
government and with a constitution and proclamatiadhat appear to limit full judicial
interpretation of the constitution on the one haaa with a judiciary that seems to be timid,
that is, reluctant to exercise judicial activism the other. So, we can safely say that the
dilemma still persists on in that Courts and thexgibutional Inquiry are strictly applying these
controversial legislations against their clearly enstitutional obligations while it is their duty
and responsibility to enforce the human rights amdiamental freedoms of persons recognized

by the constitution.

The problem becomes acute when it is seen in patiovith the Federal structure of the
government, for in Federalism the issue of cortsitality, hierarchy and harmony of laws
becomes indispensable. Here, the issue of coungeking of whether the laws [legislations and
treaties] are consistent with the constitution, aviiether state laws are so, become vitally
important issues. To this effect laws must be chddky an organization whose independence is
constitutionally and structurally assured. Andthis regard, the need to award to the judiciary
such competence would therefore become apparaniyddind that no state structure suitable

for this position is to be found other than courts.

When we come back to the environmental proceedling,the exception to the rule. That is, it

has specific provision that allows public interdgigation in disputes concerning the
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environment’® Except in this area, and Article 37 (2) of the d¢iinSon, public interest

litigation is in effect not stipulated and recomrded by other legislations.

According to the recently enacted environmentaf {&w
Any person shall have, without the need to showvasyed interest, the right to
lodge a complaint at the authority or the relevaagional environmental agency
against any person allegedly causing actual or ptéd damage to the
environment.
On the basis of this provision, the central quesfar citizen standing is whether a sufficient
public injury had taken place as has been allegedupport the claim that the petition was
brought in the public interest. So, the citizent gwovision should be read as doing away with
the necessity for the normal injury in fact stamgdailegation.

Accordingly, we can infer the fact that restrictiview of locus standi and person aggrieved has
been supplemented by representative standing aizércistanding. Thus, any public spirited

person dedicated to public cause has standingrig arcommon cause before a court of law.

As to the question of the scope of the liberal@atof standing, the trend is highlighted in the
Draft Bio-Safety Proclamation as folloW§
Any person, group of persons, or any private otestaganization may be entitled
to bring a claim and seek redress in respect ohiteach or threatened breach of
any provision of environmental law:
a. in that person’s or group of person’s interest;
b. in the interest of , or on behalf of, a persdmowis, for practical reasons, unable
to institute such proceedings;
c. in the interest of, or on behalf of , a groupctass of persons whose interest are
affected,;
d. in the public interest; and

e. in the interest of protecting the environmenbiatogical diversity.

172 procl., Supra note 182, Art. 11(1).
1734,
174 procl., Supra note 165, art. 35(10).
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To have a full fledged public interest litigatiotierefore, this kind of stipulation or a more
amplified version should therefore be insertedhia ¢ivil procedure code along with Article 33
[which requires vested interest] and Article 38 fethrequires membership of a class to bring

class action].

To facilitate public interest litigation on the Imsf the liberalization of standing, the Draft Bio
Safety Proclamation further provides that no cdetlisbe awarded against any of the above
persons who fail in any action as aforementionetthaf action was instituted reasonably out of
concern for the public interest or in the interasprotecting human health, biological diversity
and in general the environméfit To alleviate the burden, public interest grougsvinitiate
public interest litigation in cases when bad faghinvoked by the defendant, the burden of
proving that an action was not instituted out oblpuinterest or in the interest of protecting

human health, biological diversity and in genela environment rests on the person claiming
this'"®,

In respect to the format, the public interest &tign form of pleading should be on the basis of
art 80 (2) cum. the statement of claim Form No[fBst schedule] of the civil procedure code of

Ethiopid’’. This Form is, as all forms of pleading are, reegito be followed as near as may be.
We follow this format because it entitles publidgsance. It alleges no harm to the plaintiff, but a
nuisance to the pubic of the kind contemplatedrigla 782 (1) of the penal cotl&

Discussion questions

+ Discuss the scope of standing in relation to emwirental proceeding?
+ Pinpoint the rationale behind liberalizing standing relation to
environmental proceeding?

+ Provide a blue print as to how any person couldreefhis right to live in

a clean and healthy environment in case when ikesetual or potentia
damage to the environment.

o1d., Art 11

0., Art 12.

Y7 Civ. Proc., Supra note199, Art. 80 (2) cum. the&nent of Claim Forum No. 36 [first Schedule].

1’8 penal Code of the Empire of Ethiopia, Proclamabion 158 of 1957, Neg. GaZ16" Year, No.1 Art. 782(1).
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5.3. Citizen Standing in Cases of Environmental Authorites’ Inaction or Abuse: Judicial
Review

Where a concerned citizen [or voluntary organizgtsues, not as a representative of others but

in his or her own right as a member of the citiyegiorwhom a public duty is owned, it is termed

as citizen standing’.

In environmental proceeding, one of the forces thgbelled the liberalization of standing
stemmed from the need to check the abuse of emaiatal authorities in a modern welfare

state.

In Ethiopia, the objective of environmental authes is to formulate policies, strategies, laws
and stakeholders, which foster social and econale@lopment in a manner that enhances the
welfare of humans and the safety of the environnsestainable, and to spearhead in ensuring
the effectiveness of their implementafith In line with this, it has also the duty to cooate
measures, to ensure that the environment objeqgtra@sded under the constitution and the basic
principles set out in the Environmental policy ahiepia are realizé§". On the basis of the
above objectives and duties of the environment#haities, we can infer the fact that the

authorities are vested with enormous regulatorygrew

In spite of the above regulatory powers vestechéoEnvironmental Authorities, however, they

could delay, miss deadlines, convert mandatorydstals to discretionary ones, create loopholes,
water down strict statutes, in the regulatory pssc@r simply refuse to use their enforcement
powers when faced with blatant violatidffs In such cases, if environmental authority acting
illegally causes a specific legal injury to a persw a specific group of persons, a private action
for redress would lie under the traditional doariof standing®. At times, however, the injury

arising may be diffused, for example, where envimmental authorities inaction threatens to harm

17® sampat Jain, Public Interest Litigatid®eep and Deep Publication [p] LTD, 2002) P. 27.

180 Environmental Protection Organs Establishment [Broation, Proclamation No. 295/2002, Neg. G&2
Year, No. 7, Art. 5.

BL1d., Art. 6.

182 Eytrel, Supra note 167, P. 34.

183Civ. Proc., Supra note 199, art. 33 (2)
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the environment. In such cases, the restrictivdittoamal doctrine precludes relief and renders the

environmental authority’s inaction or abuse imménoen judicial scrutiny®*

To curb instances of such environmental authoriiedessness with diffused impacts, therefore,
the House of Peoples Representatives expandedtahdirgy in environmental proceeding to
enable every citizen to challenge such environnientthorities inaction or abuse in the interest

of the public, though the citizen has not yet sus@ personal injury”.

In this case, though citizen suit provisions arawdr cautiously, they represent a substantial
qualification of two of the more durable dogmaspablic law. The first is that prosecution and
enforcement is solely the business of public adfciand the perpetrators. The second, the
corollary of the first, is that regulatory and em®@ment priorities are left to the authorities with
little or no interference from outsiders, partichfathe courts®®. In this respect, while the
Environmental Pollution Control Proclamation by me@ans has discarded the notion of public
control of public prosecution, the novel fashioniofj citizen suit provision recognizes that
compliance with environmental laws is the busingfsan alert community as well as of trained

specialists.

The Environmental pollution control proclamationhieh is the first and prototype for citizen
suit, provides that’.
[w] here the authority or regional environmental ey fail to give a decision
within thirty days or when the person who has latigee complaint is
dissatisfied with decision, he may institute a t@ase within sixty days from the

date the decision was given or the deadline forsi@c has elapsed.

The article proposes to grant public interest gsoagsecondary right of standing. Only in cases
where the public authorities do not act at allnot properly, do alert citizens or public interest
groups have the right to take legal action. Aletizens or public interest groups thus must

184 Id

185 procl., Supra note 28, Art. 11(1) and (2).

188 william H. Rodgers., Hand Book on Environmentail. &West Publishing co., 1977), P. 75.
187 procl., Supra note 28, Art 11(2).
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respect the waiting period of thirty days duringiebhthe environmental authorities have the
exclusive right to take action and decide on theessity of restoration measures and the extent
of measures. In other words, the notice provisians intended to afford the authority an
opportunity to do its job, it is not to frustrateet citizen actions with procedural trickery, and
should be construed flexibly and realistically thvance the essential purpose. In cases of urgent
situations, however, there is a legal ground taigsaich public spirited individuals the right to
directly ask a court for an injunction in order geevent significant damage or avoid further

damage to the environméfit

In case of judicial review, when the person who lbdged the complaint is dissatisfied with the
decision, it seems that public interest groups raeonly granted the right to challenge the
decision of the public authorities not to recovamage, but they may also challenge any
relevant decision, including the one regarding gakection of the most appropriate restoration
alternative if they can make a plausible case tiratselected alternative is inappropriate. The
latter might be the case if the selected restaragiternative is inadequate to fully restore at a

reasonable price the damaged natural resourcésg &ull restoration would take too loffY.

In line with the above points, a vital issue theéds to be understood by any individual or group
considering bringing a judicial review is timinghd rule is that an application for judicial
review in environmental proceeding must be broygloimptly and in any event within sixty
days from the date the decision was given or thedlitee for decision has elap<&d The
justification behind this limitation of period calbe because of the fact that judicial review is
usually aimed at stopping decisions before theypatanto effect rather than when it is too late
and the harm has already been catiéedccording to this researcher, since the righa tlean
and healthy environment is one of the fundameigats;®? the court should have discretion to
extend the period of limitation when there is adj@eason for delay. Even if this is the case,

however, since the discretion is with the courtnéy be difficult to the plaintiff to persuade the

188 Civ. Proc., Supra note 199, Art, 154 (1).

18 Edward H.P. Brans, Liability for Damage to PubMatural resources: Standing, Damage and Damage
Assessment, (Published by Kluwer, Law Int., 20@149.

199procl., Supra note 182, Art. 11(2).

¥Martyn Day, Environmental Action: A Citizens' Gujd@ublished by Pluto Press, 1988), P. 185.

192 Const., Supra note 173, Art. 44.
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court to agree to extend the time in cases whehiré party has been prejudiced by the delay.
For the above reason, the plaintiff is adviseddofarm to the primary duty that the application

must be made promptly.

In legal standing in relation to environmental @eding, the next issue that needs due
consideration is identifying the plaintiff/s thatudd initiate legal action when damage is caused
to the environment. When damage is done to ther@mwient under the FDRE legal system, a
number of person®® have legal standing, so that it is pertinentawsnize whether they could
become joinder plaintiffs or not in the legal antitn legal action, joint plaintiffs’ means nothing
but plaintiffs of more than one who seek to filé sigainst the same defendant or defendants. On
the basis of the civil procedure of the FDRE, pessare entitled to join as plaintiffs if two
conditions are satisfieétf: [1] the right to relief must arise from the satrensaction or series of
transactions, whether jointly, severally or in thkernative, and [2] if such persons brought
separate actions, a common question of law orWactd arise. In environmental proceeding the
right to a clean and healthy environment is colectas well as personal right, and the right to
bring legal action is without the need to show aagted interest. Furthermore, legal personality
in environmental proceeding is multifaceted in thabestows legal personality to the future
generations, and to the environment as a separgtd éntity. So, at the time when the two
conditions set in the civil procedure are fulfilletthey should be allowed to form joinder of

plaintiffs to bring legal action against the saméetidant/s.

The corollary to the identification of the plairitsf is the identification of the responsible party,
that is, the defendant/s. As it has already stategijdicial review in relation to environmental
proceeding, the complaint is that the environmeaniathority either allows that harmful or
polluting activity to be carried out or does noeyent the pollutant/s from continuing. In this
respect, we can see at least two parties for thieitijpm of the environment; these are the
pollutant/s, and the environmental authority. Fos reason, it is important to scrutinize whether

there is a ground or not for joinder of defendants.

193 proclamation., Supra note 182, Art. 2(10).
194 Civ. Proc., Supra note 199, Art. 35.
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According to the concept of joinder of defendamise plaintiff [or plaintiffs entitled to join]
is/are allowed to sue more than one defendanhdrEthiopian legal system, the civil procedure
code sets forth the general rule for joinder okdefants as follows™

All persons against whom the right to any reliefaiteged to exist, whether

jointly, severally or in the alternative, may baned as defendants where, if

separate suits were brought against such persamscammon question of law or

fact would arise.

In this provision there is only one condition forrjder of defendant, that is, a common question
of law or fact. In line with this requirement ofipaler of defendants, in public interest litigation
in relation to environmental proceeding, it is faieasy to pinpoint the existence of common a
guestion of law or fact that would make the envinental authority and the polluter/s joinder
defendants. For the above strong reason, we cag l@gal action against them jointly. At this
juncture, however, it is important to take notibatt™.

It shall not be necessary that every defendantnberasted as to all the relief

claimed in any suit against him.

That is, the plaintiff/s could seek some reliefiaghone defendant and different or alternative
relief against others. The point is, therefore, prantiff may join all defendants if there is any
common question of law or fact irrespective of thiéerence in the type of relief claimed from
each defendant. In other words, the plaintiff dnet have to claim the same relief against all
defendants, and the court will enter a judgmentresg@ach defendant to the extent that he may
be found liable to the plaintiff/s. Accordingly,elrelief claimed against one defendant may be
inconsistent with that claimed against the othdemigants. So that, the environmental authority
or the polluter/s have no ground for objection frbeing joinder defendants on the basis of the

fact that they may not be liable for all or the samlief the plaintiff claims.

Following the identification of the parties to dtsthe next issue that should be addressed is the

guestion of material jurisdiction in environmenpabceeding. In the Ethiopian legal system, the

199d., Art. 36(1).
199d., Art. 36 (6).
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civil procedure code provides that a suit the stthj@atter of which cannot be expressed in terms
of money shall be entertained by the Federal Firstance Court having local jurisdictioh
The same procedure applies in environmental pracgesince the subject matter of the suit in

environmental proceeding may not be expressednmstef money.

Before the researcher winds up the discussionate ka full fledged understanding of this topic,
it is also important to say a few words in resgedhe principle of res judicata. According to this
principle, if a state acts properly in its capaCityn addressing the damage to the environment,
the private parties do not have an interest thdisisnct from the interest on behalf of whom the
state is acting, so that they are legally bound [uglicata] by the decision of the court on the
state’s claim for damages. In this case, only thasses which the government did not settle and

receive damages should be recoverable without lengpered by the principle of res judicata.

For further information, in case where the claimdomage to the environment is initiated by
public interest groups, the law provides as follb\is

Where persons litigate in good faith in respecpualblic or private rights claimed

in common for themselves and others, all persotesaated in such rights shall

be deemed to claim under the person so litigating.

Accontrario reading of the provision implies thiitthe previous proceeding was not bonafide
public interest litigation, the rule of res judiaawill not operate and the subsequent proceeding
would not be barred by res judicata.

Discussion Questions
+ Who has the first standing to protect the environt&Vhy?

+ What would be the legal remedy in case when théypaho has first
standing failed to protect the environment?

+ What do we mean by exhaustion of administrativeedies?

19714, Art. 18.
198 procl., Supra note 182, Art. 11.
199 "Civ. Proc., Supra note 199, Art. 5.

Tsegai Berhane and Merhatbeb Teklemedhn Mekelieetsity Faculty of Law, April 200825
Page of 189



Environmental Law Teaching Material

5.4. Citizen Standing to Challenge the Constitutionalityof Environmental Laws

In Ethiopia, the power of interpreting the constiin is entrusted to the House of Feder&fidn
Article 62 (2) of the FDRE constitution authorizée House of Federation to establish the
Council of Constitution Inquiry. Besides, as petiéle 83 of the same, all constitutional disputes
have to be submitted to the House by the Cound@aistitutional Inquiry. That is, the council
of constitutional inquiry after making the necegsarvestigation of the case is required to

submit its recommendation to the House of Fedardtina final decisioff

Since issues of constitutionality are to be finalscided only by the House of Federation upon
the recommendation of the council, any constititiatispute relating to administrative acts can
only be decided by the House of Federation, andemquently the litigant is not expected to
exhaust any administrative and regular court remadysuch cases. Where substantial
constitutional issue is raised over an action ahiadstrative authorities, the case must be taken
to the House of Federation. Since administratiVeiafs and regular courts are not empowered
to decide upon constitutional disputes, there isremedy available before administrative

officials and regular courts.

Thus, a person challenging the constitutionalityanf administrative action is not required to
proceed to administrative officials and regular t@uThat is, he should be excused from
exhausting administrative and regular court rensedaad he can directly take his case to the
House of Federation if he proves that he is arrested party. At this juncture, it is important to
raise the question of what interested party stdod3 In this respect, the phrase “interested
party” may have different meanings in different mxts. In case of issues of constitutionality of
administrative acts in relation to the environmdrdwever, it is important to read Articles 83
and 84 in tandem with Articles 44(1) and 92 (4)tbé constitution, and Art. 11 of the
Environmental pollution control proclamation to aelss the question to whom an interested
party stands féP2 When we read the above legal provisions in casijon, they imply that
every one has the right to live in a clean andthgaénvironment, and the duty to protect the

environment. So, everyone is presumed to have di@sterest when damage is done to the

200 const., Supra note173, Art. 83(1).
214, Art. 84 (1).
20214, Arts. 83, 84, 44 (1), 92 (2), and Supra ri88, Art. 11.
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environment due to unconstitutional acts of adnviaisve organs, so that any alert citizen or
public interest group challenging the constitutidgaof environmental authority’s action in
relation to the environment can directly take h&sec to the House of Federation without

exhausting any administrative and regular courtecias.

Discussion Questions

+ What would be the legal remedy in case when thedispute between the
environmental laws enacted by the concerned pamty the FDRE
Constitution?

+ Who could be the interested party in such a desput

5.5. Citizen Standing Before International Courts and Tribunals

The doctrine of exhaustion of local remedies igiagple applicable at an international level,
which is closely related in its function with thealrine of exhaustion of administrative remedies
applicable at the domestic level. This doctrineviates that before an aggrieved person brings an
international claim against his state, the injucgtzen should have exhausted all the domestic
administrative and judicial remedies available witthe state that is alleged to have injured him.
Hence, a claim will not be admissible on the inédional plane unless the person concerned has
exhausted the effective and adequate legal remestatable to him within the state which is
alleged to be the author of the injurious’4tt

The principle of exhaustion of local remedies method which gives states the first opportunity
to resolve their own internal problems in accoraawith their domestic legal procedures before
they proceed to accept international standardstHt®reason, it is a well established principle of
General International law, and an important workjprgcedure of International Human Rights
court$®,

In relation to the environmental proceeding, thetdoe of exhaustion of local remedies seems

to have connection with the principle of permanamtereignty which states that every state has

203 |an Browine, Principles of Public InternationaM,a2™ ed], Clarendon Press, Oxford, 1973), P. 482.
20%Malcom Shaw, International lag4™ ed, Grotious Publications: Cambridge Universitgd2; 1997), P. 202
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the right to freely dispose of the natural resosinatthin its territory®® This is true in that the
doctrine of exhaustion of local remedies give cegnce to sates’ sovereignty by bestowing
them the first opportunity to solve their problemsthemselves. Following the first opportunity
to resolve one’s problem, however, we can saydtzatding before international organs after the
exhaustion of local remedies is the reflectionhef torollary duties of the principle of permanent
sovereignty which entail among other things, propesnagement of natural wealth and
resources, and due care for the environfi@nh respect to the enforcement of such duties, at
national level, it is inevitable that regular caugnd administrative remedies to exist to take
corrective measures. The problem at this junctuogever, is when the domestic remedies fail
to address the problem promptly and adequatelsudh a case, to fill the gap in the legal system
the writers will scrutinize different legal instremts to pinpoint the available lee ways to
exercise one’s right at the international planthattime when the local remedies fail to address
the problem.

At the international level, the formal opportunifgr individuals and non-governmental
organizations to play an enforcement role is exélgniimited. Under some of the regional
human rights treaties, however, individual victims;luding non-governmental organizations,
may bring complaints directly to an internationadip. Thus, the European convention on
Human Rights provides that the European commissipHuman right®”:

may receive petition [---] from any person, non-gmmental organization or

group of individuals claiming to be the victim ofveblation by one of the (---)

parties of the rights set forth in this conventigmovided that the (---) party

against which the complaint has been lodged hatadst that it recognizes the

competence of the commission to receive suchquetiti

On the basis of this, individuals and non-governtaleorganizations have played a particularly
active role in supporting the enforcement role leé EC commission, usually by submitting
complaints to that institution concerning the nommplementation by member states of their

environmental obligations. In 1991 more than foundired complaints were received by EC

205 UN Declaration on Permanent Sovereignty over NatBesources, GA Res. 1803 (XVII); Para. 5.
206 Ginther, Supra note 191, P. 84.
27 European Convention on Human Rights, 1950, Ar{(135
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commission concerning non-compliance with environtakobligations, leading to a number of

formal investigations by the commissf6h

The case-law of the European court has restrigtigpplied the concept of direct and individual
concerd®. In practical effect, it is unlikely that a legat natural person could challenge the
non-compliance by , say, the EC commission, witmmwnity environmental laws where that
non-compliance affected a large number of peoplsuich a way that an individual could not
claim that he/she was individually concerned byadbein question. In this respect, however, the
case of Green Peace Council and others has now thken to the European courts which
challenge the basis of the existing jurisprudehtéhis case, nineteen applicants have asked the
court of First Instance to declare void a decisadiopted by the commission to grant structural
funds to Spain for the construction of two poweojgcts in the Canary Islands because the
decision did not comply with, inter alia, Directi®&/337 on environmental impact assessment
and Article 130R of the EEC Treaty. The applicaarts submitting that all individuals who have
suffered or potentially will suffer detriment orslg as a result of the EC measure which affects
the environment should have standing to challehgereasure before the court of first instance.
The commission, however, indicated that it will opp the application on the ground that the

applicants do not have standing.

When we come to the African Charter on Human araples’ right, it provides that™
Before each session, the secretary of the commisgiall make a list of the
communications other than those of state partiegsh® present charter and
transmit them to the members of the commission, sWasl indicate which
communications should be considered by the cononisdi communication shall

be considered by the commission if a simple mgjofiits members so decide.

To exercise its power, the African-Charter on Hunzemd Peoples’ right further provides a

precondition which states tf&t

208 Ginther, Supra note 191, P. 201.
20914,

219 African Charter on Human and Peoples' Right, Addpin June 27, 1981, OAU Doc. 1982, Art 55.
1 bid, Art. 50.
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The commission can only deal with a matter subdhittet after making sure that
all local remedies, if they exist, have been extemljsunless it is obvious to the
commission that the procedure of achieving theseedkes would be unduly

prolonged.

On the basis of the above provisions, one can thiefact that, the Commission on Human and
People’s Right can only deal with matters submitted by any person, when it makes sure that
simple majority of the commission approved the camiration to be heard, and it is verified
that all available local remedies are exhaustedxteptional circumstance, however, when there
is undue prolongation of a case by a state, theospp of the communication by a simple
majority of the commission is sufficient conditiasg that the claimant would not be required to
exhaust the available local remedies to have stgndiefore the African Human Right

Commission.

As to the scope of standing, in contradistinctiorthte case law of the European Commission,
which applies restrictive concept of direct andiviabial concern, the African Commission on
Human and Peoples’ Rights follow the jurisprudeméeliberal standing. In line with this
liberalization of standing, a case was entertaibgdhe African Commission on Human and
People’s Rights. The case was initiated by a hutaaan organization called CERAC against

the Nigerian Government and the Oil Giant Shell.

In the case of CERAC vs. Nigerian Government aed@h Giant Sheff'? it is revealed that the

Farmers’ and Fisher folk’' livelihood and welfare irgtricately bound to the health of the
surrounding rivers, streams and soil. Over two desathe environment and welfare of the
Ogoni communities have been seriously damaged tmsponsible oil development. The
government has contributed to this harm throughddsiinant role in the oil industry and its

violent response to Ogon protests.

The oil industry, the NNPC-shell consortium, has@y dumped them into unlined pits from
which they regularly flow into nearby lands andeamns rather than treating or re-injecting oil
production wastes.

%2 CERAC Vs. Nigerian Government and the Oil GianelSh
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The water, soil and air contamination caused bypmdtuction in Ogoni land has endangered the
life of plants, fish, crops and the environmenliaage. For this reason, the local communities are
exposed to a variety of water and air-born contamis linked to serious health problems.

The Nigerian government has contributed to thesblpms by failing to monitor or regulate oll
companies. Rather than focusing on these problgmgovernment has responded to complaints
about the oil industry with brutal repression. TReerian government has condoned and
facilitated these violations by placing the legadl amilitary powers of the state at the disposal of
the oil companies. The government has neither reduhe oil companies nor its own agencies
to produce basic health and environment impactiesucegarding hazardous operations and
materials relating to oil production and has evefused entry into the area by scientists and
environmental organizations trying to do such stadi

In contradistinction to the damage sustained byethgronment and the Ogoni people, the right
to health and the right to a healthy environmeatveell established in international law, and , in
particular, under the African charter. Both rightgognize the importance of a clean and safe
environment to a person’s well-being. As declargdumanimous vote of the UN General
Assembly man has the fundamental right to freedmgmality and adequate condition of life, in
an environment of a quality that permits a lifed@fnity and well —beind>. The African Charter
also specifically grants individuals both rightseinjoy the best attainable state of physical and
mental health, and the right to a generally satisfg environment favorable to their
developmerft“.

At their most basic level, the right to health aadhealthy environment serve to prohibit
governments from affecting the health and the emwirent of their citizens. In this respect,
governmenst must also ensure that private palikescorporations, do not pose such threats to
their citizenry. Towards this end, internation&dties and courts have insisted upon appropriate

legislation and effective enforcement. The Africamarter is one of the international instruments

%3 The First United Nation Conference on Environmant Development, Held in Stockholm, in June 1972,
Principlel.
2% Charter, Supra note 241, Art. 24.
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which call parties to the charter to adopt legiggabr other measures to give effect to the rights
under the chartél. In this respect, the Inter-American cdtitt also reiterated that a state
violates the rights of its citizens when the sttews private person or groups to act freely and

with impunity to the determent of the rights recizgq.

In line with the above stated international instemms, CERAC after exhausting the available
local remedies, on the basis of article 50 of tHecAn Charter, took the case to the African
Humanitarian Right Commission. Accordingly, afteued consideration was made by the
Commission, CERAC and the people of Ogoni were decithe judgment that they have the

right to live in a safe environment which is habita

In the eyes of the writers, the Ogoni case hasranpaunt importance in that it reveals the
existence of regional and international remediesthat time when national remedies are
exhausted, and fail to address the problem addguatel promptly. Following the same

approach, public interest groups, and alert ciszenEthiopia could have standing to initiate
legal action in relation to the right to live inckean and healthy environment before Regional
and International organizations at the time whenltdcal remedies fail to address the problem

adequately and promptly.

Discussion Questions

+ Discuss the principle of permanent sovereigntytaedcorollary duty.

+ Discuss what exhaustion of local remedies.

+ Verify whether there is a leeway by which we coatdorce the right to
live in a clean and healthy environment beforermagonal courts and

tribunals or not. If there is, what do you thinkhe rationale is.

2514, Art. 24 and 16(1).
#9nter-American Valasques Rodriguez Case, Inter-AmHcR OEA/ser. L/V/IIl. 19 Doc 13, 11 164 [Aug. 31

1988].
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5.6. Public Interest Litigation Case: APAP VS. Environmental Protection Authority

A. Action Professionals’ Association for the People [RAP] and Its Objectives
APAP is a non-profit making, non-partisan, indigesonon-governmental organization
established in 1993 with main objectives of provgliegal and professional services to the poor,
women, and children in Ethiopia and accessing hungints and legal information to these
groups so as to enable them use the law and hugtas n bringing about an attitudinal change
and as resource in the development process. Theyaftaking justice accessible to the poor,

women and children has been the raison d’etre AR existencg’.

Accordingly, on the basis of its objective, APAPshaitiated the following public interest
litigation which is the first case ever in the bist of Ethiopia to bring an end to the
environmental and human suffering incurred duéhogollution of Akaki and Mojjo Rivers by
Governmental and Non-Governmental Industries arndofies.
B. APAP’s Complaint to the Environmental Authority %8

Date Dec 6/2005

File No »—/13.msl|/681/98
Federal Democratic Republic of Ethiopia
To Environmental Authority
Addis Ababa
A Complaint on the Basis of Article 11(1) of theviimnmental Pollution Control Proclamation
No 300/2002

Complainant; Action-Professions’ Association foe theople [APAP]

APAP brought this complaint in that it takes cogmee of the pollution on Akaki and Mojjo
rivers from the studies conducted in those areathit case, some of the studies were initiated
by APAP itself, and the rest by other concernedanizations. On the basis of these studies, it
becomes clear that, the pollution of the Akaki &hajjo Rivers is mainly caused by liquid and

27 Abebe Mekasha, APAP'S Experience in the ProvisibriLepal Aid: Approaches and Challenges, Paper,
December 9, 2004, P.1.
28 APAP'S Complaint to the Environmental Authority
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solid by products of the governmental and non-gavent industries. In this respect, the studies
further specifically reveal the contribution of tAeldis Ababa dwellers, and the Mojjo leather

factory to the pollution of the Akaki and Mojjo Bvs.

On the basis of the studies conducted in thosesatharefore, it has become vivid that the
pollution of these rivers is adversely affecting thght of the society to live in a clean and
healthy environment. That is, at the time the pedphd to use these rivers for their daily life,
they are directly or indirectly becoming suscegtit health problems which in turn may have
the potential to jeopardize their very existencecdxding to the studies conducted in these areas,
the health problems stated above do not only &mse the difficulty the people face to utilize
these rivers for personal and commercial benefitstkalso emanatse from the offensive odor in
and around those rivers which makes life miserable.

To avert the above stated problems, APAP, takiegright to a clean and healthy environment
as part of its objective, this time, it has in#dta prototype complaint against the Environmental
Authority. In this case, the complaint is made tesgurize the effective implementation of the

rights stipulated in the national and internatideghl instruments.

In a nutshell, to bring about the legal penetratbthe right to a clean and healthy environment,
APAP has lodged this complaint to the EnvironmeAtathority on the basis of article 11(2) of
proclamation No. 300/2002 to take administrativeleyal measures against any person who
pollutes these rivers. Simultaneously, APAP cdiks duthority to inform it the decision made or
measures taken to address the problem within the timit in the Environmental Pollution

Control Proclamation.
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C. Press Release by Action-Professionals’ Associatifor the People®'*

Date 20/12/05
Ref No Ap/17.Wov/688/05

Everyone has the Right to a Healthy Environment

Action Professional’s Association for the Peoplectbsed that preparations are underway to sue
the government under a public interest litigatibarge which is the first case ever in the history
of the country to bring an end to the environmeatad human suffering incurred due to the

pollution of Akaki and Mojjo rivers by governmentahd private companies and factories.

Ethiopia is signatory to the International CovenamtEconomic, social and cultural rights which
is part of the International Bill of Human Rightsegtted at protecting and promoting the human

dignity of every individual.

Article 12 of the convention guarantees the righthealth as the highest attainable state of
health. Similarly, Article 44 of the FDRE constitut stipulates that the government shall
endeavor to ensure that all Ethiopians live ineacland healthy environment. Even if under
related proclamations that were issued pursuattite@onvention and the FDRE constitution the
government has established the Ethiopia Environnferthority along with its duties and

responsibilities, Ato Debebe H/Gebriel, Executivieebtor of APAP reiterated that the authority

failed to meet its expectations. Hence, preparatam@ being finalized to take the case to the

courts.

Ato Wongel Abate, a projector officer with APAP wisocurrently following the case stated that
in view of the missions and visions of APAP measurave been taken to inform the relevant
government authorities to check the suffering @ pleople living in the Akaki and Mojo river

basins. Thus Ato Wongel argued filing the casehaslast chance that awaits APAP from the

courses of action it has been following.

219 APAP'S Press Release
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The victims on their part explained the pains amifiesings they have undergone following the
pollution of these rivers.

D. A Reply Letter from Environmental Protection Author ity. 2%
This is the reply given dated December 26, 2005 adhdressed to APAP by the Ethiopian
Environmental protection Authority to the complaimtiged by APAP on December 8, 2005.

As has been disclosed by the Association, the Bnmental pollution control proclamation
300/2002 provides that no person shall pollute ¢in@ironment by violating the relevant
environmental standard. However, this can onlydadized and enforced when, as per article 6
of the proclamation, standards are formulated ifl@én¢ and grading various pollutants. The
existence of such standards would allow identifocatof the installations that are causing
pollution and make them liable under the law. lis tlegard, the Authority has the responsibility
to prepare environmental standards in consultatitim relevant offices. On the other hand, most
of the industries in the country were establishetbi® the enactment of the environmental
protection laws. The new laws, such as the Enviental pollution control proclamation do not
provide for their direct application on pre-exigtimdustries. Even if there were such provisions,
their application would result in more harm thaa tienefit to be obtained. However, Article 18
of the proclamation stipulates that specific regaies will be issued on the enactment of

environmental protection laws.

The Environmental Protection Authority has prepaaedraft of “Industrial Effluent Emissions
Quality Standards and Ambient Environmental Quédlitgndards” after conducting the relevant
studies. In addition to this, it has formulatedfditadustrial pollution prevention and control
regulation to enforce environmental policies andslaThe draft standards and regulation have
been discussed by professionals from various &fficedustry owners, and the general public

and they have been forwarded to the relevant govental body for approval.

220 Reply Letter from Environmental Protection Autitpto APAP.
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As stated above, the Environmental protection Authdas facilitated the required conditions

needed for the enforcement of the constitutionalirenmental rights and the Ethiopian

environmental policy.

Even in the absence of the above mentioned stasi@ad regulation, the authority has carried

out various activities to control industrial pollrt. Some of these are:

Preparation of ten industries capacity buildingediives to reduce pollution caused during
industrial production.

Carrying out Environmental Audits on thirty fivedolindustries to enable them reduce
pollution during production. The audit report h&eb sent to the industries to enable them to
take the corrective measures provided in the audit.

Is finalizing the preparations to give training orethods for carrying out Environmental
Audits to leather, textile, beverage, chemical, eethand sugar industries, which have been
included in the Draft Industrial Pollution Prevemtiand Control Regulation. This would
increase the capacity of the industries. It wolsd &elp them to conform to the existing and
future laws.

A study on the pollution of the Akaki River due warious pollution sources /houses,
industry, service installations, etc. has beeni@drout in collaboration with the Oromia
Environmental Protection office and the Addis Ab&wironmental Protection Authority in
August 2005. In line with this, an action plan Hamen prepared to prevent sources of
pollution.

Preparation of a plan to prevent pollution causgddlid waste through an internationally

acceptable method which is being implemented orcéiybevel.

In the current budget year the Authority will exdahe measures started and, together with this,

it is following up the approval of the above mentd environmental standards and regulation

for the implementation of environmental laws.
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E. APAP’S Court Action Against the Environment Authority®*
Date March 15/2006
Ref No AP/3. APN/045/98
Federal Democratic Republic of Ethiopia

Federal First Instance Court

Addis Ababa
Plaintiff: Action - Professionals’ for the Peop]aPAP]

Address: Addis AbaBane Arada, Kebelle 11/12, House No. 959.
Defendant: Ethiopian Environmental Protection thuity.

Address: Addis Ababa, Zone Yeka

Statement of Claim: In accordance to the courtepion March 5, 2006 to reframe the initial
court action which was filed on February 22, 20&, plaintiff has now initiated the following

court action by reframing its suit in line with tbeders given by the court.

On the basis of article 14 of proclamation No. 894, and article 11 (2) of proclamation No.

300/2002 the court has the power to see the cabeeader its decision.

On the basis of article 11(2) of the Environmemialution control proclamation No. 300/2002

the plaintiff has the right to institute a coursea

The plaintiff follows the case by its employeeshngpecial advocacy license, and could employ
others when it thinks necessary.

The plaintiff will render the court summon to thefehdant.

On the basis of different studies conducted onAtkeki and Mojjo Rivers the Plaintiff realized
the existence of pollution on these two rivers. idguhese studies as initial ground, to further
consolidate the prima facie of the case, it alstdaoted its own additional research to reveal the
impact of the pollution of these two rivers on tikealth, economy and social interest of the
society. On the basis of these studies, it hasrbeodear that the pollution of the Akaki and

21 APAP's Court Action against the Environmental Protection Authority
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Mojjo rivers is mainly caused by liquid and soligt products of the governmental and non —

governmental industries, and the garbage of thdlengeof Addis Ababa.

In this respect, since a river is the source ofewatnd water is one of the components of the
environmental definition, the pollution of theseotwvers is indispensable in the pollution of the
environment. So, it has become fairly easy to pmpthe causal connection between the
pollution of these two rivers and the jeopardy loé right to a healthy life and the dignity of

human beings.

In accordance with the studies conducted in andratehese rivers, the plaintiff learned the fact
that the society do benefit in different ways frohese rivers. Some of the benefits that the
people in Addis Ababa get from these rivers areetadge and fruit products. In addition to these
benefits derived by the Addis Ababa people, thepfgem the vicinity of these rivers do use the
water for bathing and washing their clothes. Furtiege, the people in the village use the water

for drinking and other daily consumptions, and irgatheir animals.

In spite of the above stated personal and commeomasumptions by the society, the
continuous and persistent pollution of these rivemnhaking the quality of the products of these
rivers determirate. Furthermore, the damage swestdy the animals and plants of these areas
have severe effect on the economy and societalarelaf the society. So that, the pollution of

these rivers puts the health of the society atstak

The environmental pollution control proclamation,NB®0/2002 under Article 3 states that no
person shall pollute or cause any other personoltute the environment by violating the
relevant environmental standards. In addition, #nigcle states that the authority or the relevant
regional environmental agency may take administeadir legal measures against a person who,
in violation of law, releases any pollutant to #revironment. To avert any damage on the health
of the people and the environmental. Sub-articl®f5this article also stipulates that the
environmental agency shall take any necessary meaguto the closure or relocation of any
enterprise. Furthermore, Sub-article 4 of the santiele provides that any person who causes

any pollution shall be required to clean up or phg cost of cleaning up of the polluted
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environment in such a manner and within such aodeas shall be determined by the Authority.
On the basis of these legal provisions, it becoohesr that, the Authority has the duty to create
net work with other institutions and make propesezsment to manage the pollution of the

environment.

In line to the above stated legal provision, théuypion of these two rivers is, therefore, violatio
of the relevant environmental standards. so mucth&pAPAP, taking cognizance of the effect
of the pollution on the right to a clean and healémvironment, lodged a complaint to the
authority on the basis of Article 11 of the polarticontrol proclamation No, 3000/2002 to take
administrative or legal measures against any pevdaom pollutes these rivers on December 8,
2005 with file No. AP/ 13. MSL/681/98.

In response to the complaint made by APAP, the fBnmental Authority gave its reply on

December 26, 2005 with file No1/>@N<1/1. In thispect despite the timely response by the

Environmental Authority the plaintiff is dissatiefl by the reply in that the decision made by the

authority cannot accommodate the economic and tebamerest of the society. For this reason,

the plaintiff initiated the following court actioto oblige the Environmental Authority to fulfill
its duties.

Claimed Relief by the Plaintiff:

» The court to force the Environmental Authority toaet laws which are delegated to it, and
to exercise its power to fulfill its duties.

* The court to order the Environmental Authority teed the pollution on the rivers and to
clean up the pollution of the rivers.

* The court to establish a commission from governalearid non-governmental organizations
that follow up the measures taken by the Envirortaieluthority and submit report on the
date fixed by the court.

The plaintiff confirms the above given facts aree.

Representative: Advocate Wongel Abate
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F. Summon to the Environmental Authority
According to Article 233 of the civil procedure ewhere there are no reasons for rejecting a
statement of claim under Article 231, the courtlisteuse the statement of claim and annexes to
be served on the defendant together with a summguiring him to appear with statement of
defense on a day to be fixed in the summons. Obdkes of the above stated legal grounds, the
court has now issued the following Summon:

File No, 64902

Data: March 15, 2006
To: Ethiopian Environmental Protection Authority
Address: Addis Ababa, Zone- Yeka

Whereas Action-professionals’ Association for tle@ple has instituted a civil suit against you
on March 15, 2006 for the pollution of Akaki and jidoRivers, you are here by summoned and
provided with the suit and annex of pages of 93thia respect, you are requested to produce
your statement of defense with a list of all thénesses you intend to call and their address, and
the purpose for which you intend to call them; antist of all the documents on which you
intend to rely in writing to the registrar on Ap#0, 2006 at10:30 A.M. in Lideta First Instance
court seventh Division.

Take notice that, in default of your appearancehenday mentioned on the summon or default
of producing your statement of defense or any exadethe suit will be heard and determined

not withstanding your default.

5.7. Recommendations for the Realization of Public Inteest Litigation in Relation to

Environmental Proceeding

1. Mushrooming Co-operative and Collaborative effort

Public interest litigation is essentially a co-agere and collaborative effort on the part of

petitioner, the state [public authority] and theitao secure observance of the constitution or
legal rights conferred upon the vulnerable sectwbrthe community. It is a challenge and

opportunity for the government and its officers whwst not only welcome but must be

interested in ensuring basic human rights of tkadirantaged.
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So, for the success of public interest litigatithne attitude of the government needs to be co-
operative. Without such co-operation the whole progmay fail to achieve its goal of justice to

mass.

Here, it should be noticed that the occasionalafigort to public authorities out of court's
challenges of government lapses and lawlessnees mmall a price for the great returns public
interest litigation provides by way of strengthepiconstitutional government and individual
freedoms.

2. Realizing Conducive Environment to Public InterestGroups
There is a practical problem of funds for publitenest litigation petitions to be brought before
the courts. At present the funding is done by tidividuals from their own pockets, which is

hardly satisfactory.

Accordingly, public interest litigation can beconae sharper instrument if there is proper
institutional frame -work with regular funding assd.
To this effect, the government can facilitate tmgagement of public interest groups in the

environmental protection by and through creatingdeive environment.

This could primarily be realized by and throughedtty subsidizing them. This is a pressing
need because the extent to which public interesipg can make a contribution to the design
and implementation of environmental regulation delse at least in part, on their level of
resource, which in turn may be related to goverrtrpelicy. In other words, there is usually a
massive imbalance between the resources of enveotai public interest groups and their

adversaries, which government funding can at leegin to mitigate.

Secondly, the government may supplement directifigndf public interest groups with financial
incentives, and through taxation policy, for examphaking contributions to such group tax
deductible. They could also, in order to activetg@urage private enforcement, offer financial
rewards to third parties for successful litigation.
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3. Managing Conflict of Interest, and Working as Hand and Glove

It is important to design a mechanism for the cowton of public interest groups to limit
transaction costs and prevent overlapping clainmés & crucial, because many environmental
groups could have shared interests in natural reeswand the services provided by these natural
resources. Furthermore, the issues of cooperatidrdaaling with conflicting interests will also
arise here. Groups who share these interests shiwerefore be encouraged to coordinate their
activities. This is not only important for cost-@dtiveness, but also to prevent double recovery
of damages. Other important benefits include thelipg of limited financial and human
resources and the prevention of legal and otheflicenbetween the public interest groups
involved. The responsible party could also be gwito participate in the gathering of injury
related data and the assessment and restoraticagstovhich may prove to be more efficient
approach.

Accordingly, if the proceeding is on individualistiunorganized manner and lacking in
institutionalized setting, it will not attain widemomentum. So, the reaction to a particular
problem should be by and through the coordinatiopublic interest groups, that is, by forming
joinder of plaintiffs.

4. Re-form on the Law which Governs Court Fee
An issue of considerable practical problem in pubiterest litigation is on who pays the bill for
environmental litigation. It is an unfortunate boéscapable fact of life that the energy of the

legal system is responsive largely to financiakimoves.

It is important to note that litigation costs mag &warded to any party. It means that plaintiffs
may be assessed with litigation costs. Accordiniglgh costs of civil procedure and especially
the risk of losing the case and as a result ofritate pay the costs incurred by the other party
may deter public interest groups. In other woradess public interest groups are protected from
awards of litigation costs for all but extreme arstes of bad faith and frivolous assertion, the
ends of the citizen suit measures will be servemtlgo
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So, to have actual public interest litigation, gevernment should improve public participation
in the legal process by changing the cost rulesdses brought forward by private litigants that
are demonstrably in the public interests. To tliiscg the government should enact the Draft
Bio-safety proclamation, which stipulates no ca$tall be awarded against any person who fails
in any action if the action was instituted reasdyaut of concern for the public interest or in
the interest of protecting human health, biologaigkrsity and in general the environment. The
Draft Bio-safety proclamation further provides thi&ie burden of proving that an action was not
instituted out of public interest or in the intdre$ protecting human health, biological diversity

and in general the environment rests on the perisaming this.

5. Freedom of I nformation and the Right to Know
The right to be informed of public acts helps tedhthe abuse of executive power. Armed with
information on government programs, citizens mayjluence decision making through

representations, lobbying and public debate.

The right to know is especially critical in envimmental matters. For example, government
decisions to site dams may displace thousandsagl@and deprive them of their lifestyles and
livelihood. A responsive government, therefore, ltug widely publicize its river development
plans and ought to be receptive to public feedback.

To improve the flow of information about hazarddashnologies, the circles with a right to
know and those with a duty to disclose should bdewihan under the existing law. Public
interest groups with demonstrated capabilitiesrfek management should be drawn as far as
possible into the network of information sharinginforcing the lines of communication

between industry, government and the general public

In addition to the above scarcity of informatiormajor segment of society remains unaware and
ignorant of their rights under the constitutionas granted to them by benevolent legislation.
Ignorance deprives them from taking benefit of swelifare legislations. Even if a few of them
are aware of their rights, they do not assert themourt of law. The court fear has settled in

their minds that injustice in law courts is theerand justice is an exception. To alleviate this
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problem, the government has to create awarendbe igrassroots of the society through formal

and informal education.

6. The Role of Lawyersin Public I nterest litigation

Public interest advocacy requires a role perceptidgferent from that of a traditional lawyer. A
public interest lawyer should be able to mobilinel @ensitize the target group and must possess
a missionary zeal, lawyers should not only be corex with legal quibbling for men with long

purses and gaining of high fees.

In respect to advocacy law, despite the availghdita law that obliges an advocate to provide
five hours of pro bono and work for the indigefitere is no enforcement mechanism to make
sure that this nationally and internationally resiagd professional duty of lawyers to contribute

towards the provision of legal aid.

In this regard, making pro bono a requirement famewing practice certificate may be one
administrative mechanism to ensure compliance.oimes jurisdictions, there is an option of

financial contribution by the lawyer instead of f® bono service. This kind of schemes may
be taken as best practice to be emulated in Ethiopi

Furthermore, enforcement mechanism to implementai¥veon pro bono legal services duty of

the advocates must be in place in the civic edogdbr lawyers to be sensitized of their legal

and moral duty to engage in pro bono services.

In addition to the above enforcement problem oflpwoo service duty, the stringent requirement
as to who is eligible to provide legal aid servie@another issue which needs due consideration.
The Federal Courts' Advocates Registration andnsicey Legislation envisages that legal aid
should be provided strictly by high-qualified lawgeArticle 3(1) cumulative Article 10(1) of
this proclamation requires that only licensed langyean provide legal aid service, and this
lawyer has to have, inter alia, a degree in lawamginimum of five years relevant experience.
The rationale of this standard may be to ensurditguagal aid service by checking on the

expertise and competence of a lawyer. In Ethiopiaere the lawyer/population ratio is quite
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small, insistence on this standard would be detrtaieo the majority of the populace who are

illiterate and poor and the need for aid will bghi

One solution to address this situation could hagenbto allow all lawyers as well as non-
lawyers, particularly law students and trained aettified paralegals to supplement the

provision of legal aid service.

The other solution is to design a mechanism to @erage advocates with a Federal Court Special
Advocacy license who defends the general interedt reghts of the Ethiopian society; work
without any consideration in connection to the cabeh is the subject of application; and have
a character suitable for shouldering the specsgaasibility of defending the Ethiopian society.
So, we can safely say that this approach is aipgesged to fill the gap in the provision of legal
service which normally emanated due to legal quigifor men with long purses in the ordinary

advocacy markets.

7. The Creation of Separate and I ndependent Environmental Courts

Widespread and massive environmental degradatidrhapard to health by pollution of various

kinds has assumed serious and alarming dimensibithvas further necessitated the creation
of separate and independent environmental litigafldhvey need to be immediately dealt with by

independent courts to remedy and rehabilitate ittervand provide them with justice urgently.

8. The Role of Courts

The court must not issue directions which are iabég of enforcements, loosing its credibility.
Court must not issue directions in general ternsiust desist from issuing directions which the
executive or its agency is not in a position torgaut. It is crucial, because it is of cardinal
importance to the confidence that the people hawhe court that its orders are implicitly and
promptly obeyed. So, since public interest litigatis a technique which serves to provide an
effective remedy to enforce constitutional or legghts, the courts should be cautious and
selective enough in accepting public interestditign petitions so as to check massive inflow of
frivolous petitions. Furthermore, it should be atalesupervise the effective implementation of its

orders.
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9. Pseudo Public Spirited Individuals

It has been increasingly felt that public intergsgation could be misused by people agitating
for private grievances in the grab of public instrand seeking publicity rather than espousing
public causes.

In such cases those who profess to be public egigitizens cannot be encouraged to indulge in
wind and reckless allegations besmirching the adteraf others, and so the court must refuse to
act at the instance for such pseudo public spigigzens.

When a petition is filed as public interest litiget the court must satisfy itself that the party
which has brought the litigation is litigating bofide for public good. The public interest

litigation should not be merely a cloak for attamiprivate ends of a third party or of the party
bringing the petition. In this respect, therefae protect the defendants against frivolous suits,

the citizen plaintiff's allegation must be madegood faith.

10. Need for Mass Public Participation

Public interest groups can highlight injustice onm® areas in the society. But it cannot be a
substitute for a mass-movement outside courtsti®opublic interest groups must accept that
their fight against injustice will remain incompteind partially ineffective unless they become a
part of bigger action program along with activistgside courts. That is, to have a full fledged

success, public interest litigation should be sep@nted by mass public participation.

11. Enactment of Enabling Legislations

In order to have actual public interest litigation environmental proceeding the subsidiary
regulations and directives which have not yet beacted should be enacted by the delegated
responsible organs of the government. The enactrokrihis subsidiary law is important,
because they are a means to realize the rightdean and healthy environment under the
constitution, and other relevant environmental laW this effect, it is a pressing need to enact
the Draft Bio-safety proclamation to panacea the igathe scope of locus standi in relation to
environmental proceeding
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12. Forming a Special Environmental Public Prosecuatr Office
In addition to citizen suit under the pollution tah proclamation, a special environmental

public prosecutor office should be incorporatethim legal system.

14. Conducting Press Release

The process of press release in legal challenljeely to attract a great deal of bad publicity for

the public authority, which may well bring many etlobjectors together and provide a large tide
of opinion that the public body feel unable to ignoSo, to pressurize the Environmental

Authority to fulfill its duty it is wise to condugiress release.

15. Upgrading Assessment Machinery

To prevent overlapping claims, public interest gowshould distinguish private losses from
public losses, and limit their assessment studiggublic loss only. The public interest group
claim is only for the public's loss of use of tretural resource injured. The private losses due to
the injury to the same resources are not includedlse we can address it otherwise through the

tort law.

16. Reshuffling Environmental Institutions

Environmental agencies created under environmestalutes are required to implement
legislative mandates. Frequently, for lack of stafbney and man power, these agencies fail to
implement the laws under which they operate antbgamal degradation continues unabated. So,
a mechanism should be devised to up-grade the ibppd&Environmental authorities to address

the environmental problems which could remain utebdue to lack of capacity.

17. Maintaining the Safety of Public Interest Grou

While public interest groups brought legal actigiaiast polluters, the polluters may tend to plot
a ground to jeopardize the existence of publicregegroups with the intention to avoid such
legal encumbrance in their activity. To avert susischief, the government should give due

protection to the public interest groups from attgck in any form.
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18. Entrenching Full-fledged Legal Action

In judicial review in relation to environmental peeding, the complaint is that the

environmental authority either allows harmful ollpting activity to be carried out or does not

prevent the pollutant/s from continuing pollutifgetenvironment. This can move the focus of
the campaign away from the polluter on to the ratgu] which may not be a helpful part of the

campaign. So, public interest groups should tate m entertaining environmental issues, not
to move the focus of the campaign away from théupsi on to the regulator. That is, the legal

action should be against both the Environmentahguty, and the polluter's by and through

applying the law of joinder of defendants.

5.8 Judicial Activism, and Environmental Rights Protecion

5.8.1 General Overview of Judicial Activism

Judicial activism is a powerful weapon which thdgas have to exercise to sub serves the ends of
justice by making the law responsive to the fettassities of the changing time. It is a legal pssce
by which relief is provided to the disadvantaged aggrieved party and thus where there is a gap in
the legislation or the law is silent on a specpmnt and prompt redress is needed, the judiciary
exercises its inherent power by virtue of beinguatedian and watchdogs of the constitution. This
being a sufficient explanation to the concept dafigial activism for the moment, the concept is
defined as the practice in the judiciary of prategbr expanding individual rights through decision
that depart from established precedent or are ®wgnt of or in opposition to supposed
constitutional or legislative intent. Alternativethe concept is also defined as a philosophy of
judicial decision making whereby judges allow thpersonal views about public policy, among
other factors, to guide their decisions, usuallthwhe suggestion that adherents of this philosophy

tend to find the constitutional violations and afi#ing to ignore precedent.

5.8.1.1Justifications for Judicial Activism
One of the important justifications for judicial tasm is that the legislature is uninterested in
reframing the law and that the judges should tloeesissume that task since the legislature has

failed to keep the law in a serviceable state tberts have been left with a substantial part of
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responsibility for keeping the law in a serviceastate, a function which calls for consideration of
the reality or contemporary achieving ends of pgrétive and social justice is the other justificat
behind the movement for judicial activism. The ddosonally granted mandates of the judges are
that in discharging their duties they have to kaeg take into consideration the social and economic
objective of the constitution which the latter sbutp protect, promote and provide as prescribed in
the law, and hence giving effect to this idealdscir a happy and harmonious blend of relationship
to exist among the three branches of the governmerthat the law meets its objective.this
respect it is possible to take the experience efltidian judiciary wherein the court moves away
from its formalism and instead, by creatively atitig its activism, the court directs their movement
towards achieving the ends of participative justicéhe other justification, perhaps the most
important one, is protecting the interests of tleaker, downtrodden, unnoticed or relegated sections
of the societylt has been said that achieving social justicehes pillar for judicial activism.
However, bringing social justice requires havinggiaction with the social purpose, the absence of
which will make social justice meaningless, purpese and ineffective since social justice is not
something available to the ‘haves’ and cares lgasthe have not'sEradicating social injustice is
the other dimension for judicial activism to emergethe traditional private court litigation, it is
impossible for the lower income groups to enforgeirt fundamental human rights since courts
belong so much to the millionaires who are strongugh to defend their interests even without the

help of the courts unlike the poor section of theisty which suffers from procedural discomforts.

5.8.1.2Evolving New Rights: The Sole Creation of JudiciaActivism

Herein below new regimes of right which are theaultssof an active judiciary could be seen taking
into consideration the experience of the Indiangiagdy where in the courts are very activist in the
protection and promotion of human rights both efhi and implicitly stated. Accordingly, the
courts in India, particularly of the Supreme Couwrgated a new regime of normative rights by
stating that ‘the state cannot act arbitrarily imstead must act reasonably and in the publicester
on the pain of its action being invalidated by gidl intervention. The active judiciaries’ creatioh
rights through PIL includes among other things tight to protection of constitutional and

environmental rights.
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A. Right to Protection of Constitutional Rights

In the same fashion, the Supreme Court recognizedight to be governed by the rule of law by
stating it is implicitly in Article 21 of the consttion. In the case between D.C WADHAWA and

STATE OF BIHAR, for instance, the Supreme Coureduthat ‘the petition was maintainable since
the grievances were not regarding validity of arartipular ordinance but about the general
unconstitutional practice from the government didi.

B. Right to Environmental Protection

Concerning the environmental rights creation of ltiéian judiciary through its activism the writer
of this paper will dwell on it in the coming chaptdlonetheless, for the purpose of this section we
can look at the experience of the high court of Madn the case of M.K JANARDHANAM Vs
THE DISTRICT COLLECTOR, TIRUVALLER, in which caséhé¢ court demonstrated that ‘the
enjoyment of life and its attainment and fulfillmeguaranteed under Art.21 of the constitution
embraces the protection and preservation of nagifesswithout which life cannot be enjoyed and
hence environmental degradation violates a fundgheights to life’. From this case one can see
that, the court, by broadly interpreting the cdnsibnal right to life, it clearly demonstrates #sal,
emphasis and activism for the protection of envimental rights.

5.8.2Judicial Activism Under the Ethiopian Legal System: Emphasis on

Environmental Protection
In the preceding episode attempt has been madesttoske the role of judicial activism in the
protection and enforcement of environmental righténdia. To that end, it has been shown how
much the Indian judiciary is anxious and proacftmethe better protection of environmental rights
through various case demonstrations. The courar@ws levels, particularly of the high court’s and
Supreme Court, clearly provides the existing nébetsveen the right to life and the right to livean
clean and healthy environment. In this respecs itmportant to mention the Undra Pradesh high
court judgment of Indian judiciary which clearlytpuhe possible nexus between the right to live in
a clean and healthy environment and that of thbtrig life of individuals and groups whose
judgment clearly provides the argument that it widu¢ reasonable to hold that the enjoyment of life
and its attainment and fulfillment guaranteed byticde 21 of the constitution embraces the

protection and preservation of nature’s gifts withwhich life cannot be enjoyed. There can be no
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reason why violent extinguishment of life alone VWabhe regarded as violative of Article 21 of the
constitution rather than the slow poisoning by podluted atmosphere caused by environmental
pollution Spoliation should also be regarded as wting to violative of Article 21 of the
constitution.

This section is allotted to assessing whetherdais of substantive judicial activism really exists
not in the Ethiopian legal system, and whethes & viable or feasible phenomenon for our judiciary

as far as environmental rights protection is comeer

To begin with the detractors, one important pointrd@icism raised were the fact that since Ethéopi
is a code based and adherents to the principlegafity which compels every interpretation of law
given or forwarded by our judges to be predictaind uniform, it is not feasible and possible for
our judiciary to assume such a proactive or arvigttrole for the protection of human rights in
general and environmental rights in particuldre opponents further go on to state that it isthet
function of a judge to deviate from the clearlypstated wordings of a given legal provision under
the guise of judicial activism and to decide a gicase handed to him or her. What is expected of a
judge is to be formalist to the rule as it is octmjugate the rulings of the law with a certaiotdil
allegation at his or her hand like plugging a soekiéh the appropriate place. It goes without sgyin
that any pro activism made by a judge under theegaf better protection of rights and freedoms is
unjustified and even that may result in bias anglbtism, unfairness, impartiality and so on and so
forth.

They stressed that this does not mean, howeveslupiee an individual judge from being conscious
enough for the cause of environment and environah@nobtection just similar within other members
of the society and even they have the right to laolénalytical thinking and knowledge to that end.
Beyond this, the detractors argued, using theircjad power and function, a judge cannot do
anything in their case disposition rather theyexpected to stick to what the law says without any

addition and subtraction.

These being the position upheld by the detracttns, proponents of judicial activism for

environmental rights protection on the other haxgpbend that judicial activism is an indispensable
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weapon which the judge should wield not only forieanmental rights protection only but for

human rights issues in general.

Before we provide the argument and standing onfdlte of judicial environmental activism in
Ethiopia, here it is a pressing need to commenwbat has been pointed out as criticism on the
relevance of judicial activism in the protectionefvironmental rights in Ethiopia and to that end,
what has been said was the idea that the prinofdegality precludes our judges from being activis
since the former requires them to stick to the ailthe law as it is and hence requires interpicatat

of law given by the judges to be predictable anifbum in all times and places.

But, someone could disagree with this argumenthefdetractors because of the fact that for one
thing it is not feasible to argue that a judge $thdoe static in exercising its judicial function ih
there is a corresponding dynamism in terms of d&oanomic, social, and political scenario of a

country.

In the existence of this factual scenario, it i$ feasible and rational to recommend that our jsdge
should stick to what the law says since there miighinstances where in the given factual issues at

hand may be beyond the coverage of the law we &iclvand.

So much so that, in the environmental arena foerg strong reason it calls the participation of the
legislative, executive and judiciary, judicial at$im is quite possible and feasible by which the
judges in our courts can decide environmental casedike their Indian counter parts by linkingeth
right to life with the right to a clean and healtBgpvironment thereby they can discharge their
constitutionally imposed obligation to protect agforce the fundamental right to live in a clean
and healthy environment under chapter three of RD&E constitution. This is said confidently
because of the fact that in Ethiopia the legal tgraent is so much appealing and conducive as far
as environmental law and environmental rights areerned. In particular, the recognition of public
interest litigation as per article 11 of the Eth&penvironmental pollution control proclamation
plays a very vital role for that purpose. In otheords, the environmental pollution control
proclamation under Article 11 clearly enunciated ah the same time complements the traditional

moribund approach towards the issue of locus stavidch only requires a person who is personally
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and specifically affected to have access to thedobjustice. Unlike this traditional notion ofdas
standi, however, in the environmental arena q@laxed and liberalized approaches to locus standi
have been adopted. Hence, public interest litigaisoallowed with this particular provision of the

law.

The important question that could be raised at jmsture is: what is the relevance of a relaxed

approach to locus standi to the issue of judic#ivasm?

In order to answer this question one may be fotoedcapitulate what have been discussed in the
preceding chapters in relation to the concept dlipunterest litigation and judicial activism. the
discussion one important point mentioned is the that judicial activism and public interest
litigation are the two sides of the same coin. theo words, judicial activism and public interest
litigation cannot be insulated from each other; eékestence of one definitely calls for the existenc
of the other definitely. Hence, if judicial actiwisexists public interest litigation is a must ancdev

versa.

The point here is that because public interestrenmental litigation is allowed and, hence is part
and parcel of our legal system by which any intexs alert, public-spirited individual or
environmentally conscious NGOs can bring a coutibacthe judges, therefore, have an ample or
conducive environment to decide or approach enmenmtal cases by being very sensitive and
proactive like their Indian counterpart, whereidges decide environmental cases by connecting the
right to life and the right to live in a clean amealthy environment. What is expected or needé&d is
expose or sensitize or to create an awarenessifguadges as to the possibility of judicial actmis

in Ethiopian cases too as far as environmental scéseconcerned particularly by showing the
experience of the Indian judiciary wherein the jeslgare so much zealous and proactive for the

effective enforcement of environmental rights.

Hence, we can safely say that awareness createatlgmatters for the practicability of judicial
activism in Ethiopia as far as environmental rigbtsoncerned. Actually this lack of due awareness
is not confined to the issue of judicial activisnit leven the concept of public interest environmenta
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litigation is not known and appreciated by our gigiy which predates judicial activism by legal

recognition and adoption in the environmental lafvéhe country.

Nevertheless, if the problem related with lack aEdawareness on the concept of public interest
litigation and judicial activism is rectified ordided in Ethiopia too, it is possible for our joidiry

to be very anxious and conscious for the causenaf@nmental rights protection, and the right to

live in a clean and healthy environment, whichhe fundamental and basic rights and freedoms
under the constitution will be protected and imgavo the greatest extent and to the satisfacfion o
the right holders. This means our judges would hiagecapacity and ability to decide environmental

cases by substantive expansion of the right tadifeaclude the right to live in a clean and hiealt

environment, which ensures greater protection sirenmental rights .

On top of that, the introduction of proclamatiord#805, which is a proclamation to re-mend the
Federal Courts Proclamation 25/96, also has thengiat to bring judicial activism in Ethiopia, not
only in environmental issues but also on humantsiggsues in general. To this end, the provision of
Article 2(4) of the same proclamation makes cléat,tany interpretation of the law made by the
federal supreme court in its cassation jurisdictstrall be made binding on federal as well as
regional councils at all levels keeping intact thetances of a different legal interpretation oa th

same legal point and article at some other tintaearfuture.

The point here is that, this power of the SupreroarCunder the proclamation will enable to lay

down important legal precedents on a certain lagatpretation of the law. Hence, using this power
to create a stare deices, the Supreme Court carlyctme up with a very proactive approach to
human rights issues in general and environmengakss in particular, which would necessarily be
respected and applied by the lower level court$ lavtthe federal and state level. Thus, once the
Supreme Court takes cognizance of judicial activisitmhe sphere of the environment as practiced in
India and tends to say that the enjoyment of lifd &s attainment and fulfilment guaranteed under
Article 15 of the FDRE constitution embraces thetgction and preservation of nature’s gifts

without which life cannot be enjoyed and hence tex®a strong link between Articles 15 and 44 of
the FDRE Constitution, then the courts in the lovesel in which environmental allegations are

submitted after exhausting the administrative raggelike the first instant court at the federaldgv
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would have the probability to uphold such an apgnoto environmental rights protection in

Ethiopia too.

5.9 Summary

Taking cognizance of the nature of environmentabf@ms and the type of damages to the
environment, the Ethiopian House of People's Reptesives has recently enacted
Environmental pollution control proclamation withlideralized standing. According to this
proclamation, any person can bring legal actiorheut the need to show any vested interest
when actual or potential damage is done to therenwient. On the basis of this liberalization of
standing in relation to the environmental procegdanquestion arises in that whether or not it is
tenable to argue that legal personality could sdweed to public interest groups, to the future
generation, and to the environment itself as antistegal entity.

When we analyze the legal personality to the envitent as a separate legal entity, different
positions emanate from the fundamental distinctibas can be made in the world view. That is,
if the legal system follows anthropocentric vietwvbuld consider human and nature as separate,
and human beings placed in the center. This meammnsiders the environment instrumental to
the interest of man denies legal personality to eéhgironment per se as a legal entity. In
contradistinction to the anthropocentric view, galesystem that follows ecocentric view seeks
a fundamental shift in consciousness from humanimi@ion of nature to a perception of human
and non-human life as having equal intrinsic valuésr this reason, it acknowledges the
conferring of legal personality to each distincttpd the environment to exercise their own right

on their own behalf.

When we come to the legal orientation of the Etlsinplegal system, however, it sounds
haphazard in that it recognizes both anthropocerand ecocentric views in different legal

instruments.

In spite of the ambivalence position in the leggstem, it could possibly be argued that
bestowing legal personality to the environment ag@arate legal entity is corollary to the right

of the people to live in a clean and healthy emuiment. So, it is of paramount importance to
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bestow legal personality to the environment asparsge legal entity to realize the interest of

different stake holders in relation to the envir@emin

In case of legal personality to the future generstiin relation to environmental proceeding, it
becomes fairly easy if we have a clear picture dlatws intergenerational equity. Accordingly,

we can safely say that intergenerational equitylccaxist only when there is sustainable
development, that is, when the development in amynfmeets the needs of the present
generation without compromising the ability of thiture generation to meet their own needs.
The implementation of this principle, therefor@sliin our capacity to form a collective bond of
identity with the future generation, and bestowihgm legal personality to exercise their own

legal rights their own behalf.

In respect to the Ethiopia legal system, since BRERE constitution, international legal
instruments ratified by Ethiopian, and the Ethiopenvironmental policy and environmental
laws give cognizance to intergenerational equitys tenable to argue that there is a leeway to
entertain the interest of future generations bydveimg them legal personality to have standing

before a court of law on their own behalf.

As regards the public interest litigation to hawél Interest Litigation, with legal penetration,
it is important to grant individuals a personalhtigo a clean and healthy environment as
complementary to the collective right. Accordindllye introduction of such a new fundamental
personal right to a clean and healthy environmeovides access to justice for citizens in cases
where damage is caused to the environment perrsgerdhe Ethiopian legal system, personal
right to clean and healthy environment is recoghiza the FDRE constitution, and
environmental policy and laws, so that, in Ethiogablic interest action by alert citizens could

certainly be manipulated in case when damage is tlothe environment per se.

Furthermore, the granting of personal right toemnland healthy environment, and liberalization
of standing, could also be taken as a vital grannchses where the government is unwilling to
claim damages for injury to the environment per Beat is, where environmental authorities
inaction or abuse threatens to harm the environntleaiinjury arising may be so diffused, and as
a result the restrictive traditional doctrine a@&rsling could preclude relief and render the
environmental authority's inaction or abuse immdrem judicial scrutiny. To curb such
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instances, therefore, in Ethiopia it becomes asgngsneed to liberalize the standing, and
accordingly it is liberalized in order to accommtedg@ublic interest litigation. At this point,
however, it is important to note that public inrgroups have a secondary right of standing.
That is, they have standing before the court of vy in cases where the environment
authorities do not act at all or not properly witlthe waiting period. On the basis of this novel
procedural set up , this time, APAP, after exhagsthe available administrative remedies, has
initiated a prototype public interest litigation ivh is the first case ever in the history of Eth&p
to bring an end to environmental and human suffeimcurred due to the pollution of Akaki and

Mojjo rivers by governmental and non-governmernndtistries.

In case of ultra virus administrative acts whicadeéo constitutional dispute, under the Ethiopian
legal system, someone who has vested interestheasgght to take his case to the House of
Federation. In relation to the environment procegdiwhen we read Articlse 83 and 84 in
tandem with Articles 44(1) and 92(4) of the consittn, and Article 11 of the environmental

pollution control proclamation, we can infer thectfahat everyone could claim that he has
interest in case when damage is done to the emagoh So, when there is constitutional dispute
in relation to the environment, any person hasritjlet to bring his case before the House of
Federation without the need to show any person@lryinthat he had been specially and

differently aggrieved by injuries to the environrhen

At the international plane, the formal opportunityr individuals and non-governmental

organizations to play an enforcement role is exélgniimited. Under some of the Regional

Human Rights Treaties, however, individual victinmgluding non-governmental organizations,
may bring complaint directly to all internationaddy. The typical international organization that
allows standing to public interest groups is theiddih Human Rights Commission. So, by
exploiting such grounds, public interest group&thiopia could have the possibility to address
the environmental problems before international segional organs at the time when the local
remedies fail to address the problem adequatelyeamdptly.

Finally, when we come to judicial activism, sint¢e tEthiopian legal system encompasses public
interest litigation in relation to environment, amterested, alert, public-spirited individual or

environmentally conscious NGOs can bring a coutioac and judges would have an ample or
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conducive environment to decide or approach enmiental cases by being very sensitive and
proactive like their Indian counterpart, whereie jhdges decide environmental cases by connecting
the right to life and the right to live in a cleand healthy environment. At this juncture, it is a
pressing need to expose or sensitize or to creasavareness for our judges as to the possibility of
judicial activism in Ethiopian cases too as faeasironmental cases are concerned, particularly by
showing the experience of the Indian judiciary velrethe judges are so much zealous and proactive
for the effective enforcement of environmental tgghFurthermore, in addition to what is stated
above, the introduction of proclamation 454/200%ch is proclaimed to re-mend the Federal
Courts Proclamation 25/96, also has the poterdidring judicial activism in Ethiopia, not only in
environmental issues but also on human rights sssugeneral. To this end the provision of Article
2(4) of the same proclamation makes clear that, iaterpretation of law made by the federal
supreme court in its cassation jurisdiction shalrbade binding on federal as well as regional
councils at all levels keeping intact the instanaiea different legal interpretation on the sangale

point and article at some other time in the future.

5.10 Review Questions

1. Discuss what traditional and public interest litiga are.

2. Pinpoint the different facets of legal personailityelation to environment.

3. Verify the exhaustion of administrative and locahedies in relation to environment.

4. Discuss what ecocentric and anthropocentric theate.

5. Discuss what inter-generational and entra-gerarakiequity are.

6. Briefly indicate how public interest groups andatert citizens could challenge the
constitutionality of Environmental Authorities’ tac

7. List the relevant recommendations for the realaratf public interest litigation.

8. Discuss what standing before international countstabunals is.

9. Discuss the role of judicial activism in the reatibn of the right to live in a clean and
healthy environment.

10. Indicate the nexus between the right to live inemc and healthy environment and the right

to life.
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CHAPTER 6 REMEDIES IN ENVIRONMENTAL PROCEEDING

6.1 Introduction to Environmental Remedies

Courts approach the issue of remedies by applypegifed remedies where mandated and
invoking inherent powers where not. In either castions that are brought based upon harm to
the environment require the creation of appropmateedies. In a sense, it is the fashioning of
remedies that judges work most directly with thm@ples of sustainable development. It is in
this setting, for example, that judges practices@néion and give substance to the polluter pays
principle. It is also through the fashioning of rmires that judges reinforce the rule of law in the
environmental setting by ensuring that violators mt gain advantage by virtue of their
misdeeds.

The remedial challenge presented by a given cdsdepend on the nature of the case. Because
constitutional mandates are typically expressedeggdly and without remedial guidance,
remedies in cases involving constitutional violatimay, in particular, require judicial discretion
and creativity. Judges may, for example:

4+ Order a halt to unconstitutional conduct,

4+ Direct that specific remedial actions be undertaken

+ Compensate for past wrong, and/or

+ Provide for complex, prolonged regime of perforn&anc

Far more frequent than constitutional cases ar¢ensathat involve the enforcement of statutes
or administrative regulations. In this setting, gad are frequently called upon to resolve
different interpretations of the law, and the réagl decisions can have implications beyond the
case at hand. The technical complexity of many renmental laws can lead to statutory

ambiguity or a decision by the framers of such lawsettle on broad and general terms that
mask disagreement over the detailed substance=dfth Moreover, technological changes may
require judges to face unanticipated applicatidrtb® law.

In addition, the questions may arise about whetghgidge implies a remedy when a statute has

been violated. Some courts will strictly construatiges and deny a remedy if one is not
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expressly provided. Other courts imply remediespigvate injuries caused by violation of the
statutes or regulations. In this setting, the $tator regulations may establish a standard of care
against which wrong doing is measured and thatleaah to liability when the violation causes
injury to another party. Administrative procedureay exist for enforcing the standard, but may
not provide relief to the injured. In such instagicie court must consider, among other things,
whether implying a private remedy furthers the wtaty or regulatory purpose or could

complicate or interfere with governmental enforcame

While remedies are very much a case-specific, and @an the nature of the violation and the
prayer for relief in the case, courts tend to giverity to the following kinds of remedies in
environmental cases:

1, injunctive relief to halt the harmful activity;

2, damage to compensate for harm suffered,;

3, orders of restitution or remediation;

4, sanctions to punish the wrongdoer and to deteré violations; and

5, awards of costs and fees

Generally, in legal litigation, remedies are brgadategorized as civil and criminal liability.

Similarly, in Environmental Law, the legal remediase broadly categorized as civil and
criminal liability. In regard to Environmental lavthe legal remedies that are designed to
maintain the status quo are provided in the CriifGwde, Tort Law, and other Enabling Statutes

of Environmental Law.

The legal remedies in these different legal insenta are devised in a way they could address
any actual or potential damage to the environmemd, provide a full-fledged legal remedy to

keep up the natural cycle of the environment.

Human needs and wants are unlimited and these itedirhuman needs and wants are highly
dependent on the scarce resources of the envirdn/em result of the above fact, the mad rat
race between and among people to accommodatdriteziest would inevitably cause damage to

the environment, so much so that such situatioh evéate dispute between and among the

Tsegai Berhane and Merhatbeb Teklemedhn Mekelieetsity Faculty of Law, April 200861
Page of 189



Environmental Law Teaching Material

different personalities, and ultimately it couldsué in unwarranted exploitation, and over
depletion of natural resources. In such scendrm®|aw provides different types of remedies to
regulate and cease the unfair relation, and tkesthe happy balance between and among the
parties who have conflict of interest in relationenvironment. To regulate the unfettered acts of
man, our legal system devised the civil and crimliadilities with different mechanisms but the
same objective, which is taking reactive and pigaaneasures in case when there is actual or
potential damage to the environment.

6.2 Some Guidelines for Assessing Sanctions in Envirorental Cases
The criteria considered by courts in assessingtsenscin environmental cases typically include
the following/?*
4+ Seriousness of the offencethe potential for harm to the environment and the
regulatory scheme, the extent of the damage caaseldthe blameworthiness of
the defendant should all be considered in asseg&nglties. Specific factors for
evaluating the seriousness of the offence include amount by which any
emissions exceeded the applicable standard, theityoxf the pollutant, the
sensitivity of the surrounding environment, and ldregth of the time of violation.
In general, how much did the conduct diverge frdm tequired behavior?
Whether the defendant has a history of violationkas made a good faith effort
to comply is also relevant.
4+ Ability to pay: the penalty should reflect the means availabléheodefendant.
For example, a fine appropriate for an individualaocsmall company will have
little impact on a large enterprise. The latteridtlcsuffer a penalty appropriate
and substantial enough to have a real economicaimgrad be greater than the
cost of complying with the legal requirements. A¢ same time, a fine that is too
large can take away the financial resources negetsa@nsure future compliance
or remediate existing contamination. Nonetheledssuce of a company is

generally considered an appropriate penalty foeatga, serious offences.

%22 binah Shelton and Alexander Kiss, Judicial Han@BEnvironmental Law, (Printed at the Publishing
section of the United Nations Office at N&ir2005), P.60 and ff.
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4+ Economic gain the profit obtained or costs deferred or avoidedugh non-
complying actions should be reflected in the pgnadllo offender should profit
from its misdeeds. Thus, for example, one who laased on an activity without
a required permit or license should have a finéh legough to disgorge such
economic benefits as avoided licensing fees, theevaf having postponed capital
expenditures on needed pollution control (i.e.itlvestment value to the polluter
of money which would have been spent on pollutiontl equipment had the
violator timely complied), and any avoided costs;tsas the cost of maintaining
pollution control equipment that should have beeplace earlier.

+ Polluter pays the sanction should reflect the value of the aledamage caused
by the offender, and the social, environmental aodnomic impacts. In other
words, the sanction should force internalizatioemfironmental and other costs.

4+ Abatement coss: ensuring payment of costs of clean up, restoratbr
remediation should be paramount. Generally, sametghould be in addition to
rather than in lieu of compensatory remedies taenthe deterrence effect on the

overall remedy.

Having a bird’s eye view on the general framewofktlee legal remedies in relation to
environmental proceeding, and some guidelines $sessment of sanctions in environmental
cases, now let us proceed to the warms eye vieth@wlifferent facets of legal remedies with
the very objective to have a full-fledged legal maery and to keep the status quo ante of the

natural cycle of the environment.

6.3 Constitutional Law Remedies

From the very reading of the FDRE Constitution @@ anfer the fact that all Federal and State
legislative, executive and judicial organs at elldls shall have the responsibility and duty to
respect and enforce the right to live in a cleah laealthy environmefft’. Furthermore, it clearly
stipulates that the government has the duty to,hatdbehalf of the people, land and other

natural resources and to deploy them for their combenefit and developméfit

223 The Constitution of the Federal Democratic of Bfii& of 1995, Neg. Gaz.*'¥ear No. 1, Art. 13.
2241d., Art. 89(5) and Art. 91(2)
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In line with the above stipulations, Article 91tbe FDRE Constitution clearly spelt out that the
government shall endeavor to ensure that all Ethigplive in a clean and healthy environment;

and that government and citizens have the dutydtept the environment.

To bring about the legal penetration of the ab@sponsibilities on the government and citizens
on to ground Article 37(2)(b) of the FDRE Consiitut ensures that the door is wide open for
the public interest groups to safeguard the enum@m from potential or actual damage to the

environment.

Having the above substantive and procedural lawes FORE Constitution under Article 44(2)
stipulates that:
All persons who have been displaced or whose liwetis have been
adversely affected as a result of State Programseh#he right to
commensurate monetary or alternative means of cosgben, including
relocation with adequate assistance.

So, in case when any state program affects theesttef any person, the interested party or any
public interest group could demand adequate, proanpit effective compensation as a legal
remedy. As to the realization of this right, theudoof law which entertains the case would be

expected to take judicial notice of the legal psawis in the enabling legislations.

6.4 Administrative Remedies

According to the preamble of Proclamation No 29820assigning responsibilities to separate
organizations for environmental development and agament activities on the one hand, and
environmental protection, regulations and monitgram the other hand is instrumental for the
sustainable use of environmental resource, theagbiding possible conflicts of interests and
duplication of efforts. Furthermore, it has beconszessary to establish a system that fosters
coordinated but differentiated responsibilities agncenvironmental agencies at federal and

regional levels.
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Now therefore, it has become a pressing need tablest the Environmental Protection
Authority and it is proclaimed as Environmental teotion Organs Establishment Proclamation
on the basis of Article 55 of the FDRE Constitution

According to Article 5 of this proclamation, the jettive of the Authority is to formulate
policies, strategies, laws, and standards, whidtefosocial and economic development in a
manner that enhances the welfare of humans ansiafieéy of the environment sustainable, and

to spearhead in ensuring the effectiveness of theegs of their implementation.

To realize this objective the proclamation undeticde 6 empowers it, inter alia, to coordinate
measures to ensure that the environmental objacpivevided under the constitution and the

basic principles set out in the environmental poti€ Ethiopia are realized.

In line with the above stipulation, Article 3 ofdefamation No 300/2002, reiterates that the
Authority or the relevant Regional environmentakeacy may take administrative or legal

measures against a person who, in violation of taleases any pollutant to the environment.
According to the same article:

Any person engaged in any field of activity whigHikely to cause pollution or
any other environmental hazard shall, when the éuitty or relevant regional

environmental agency so decides, install a sourathnglogy that avoids or
reduces, to the required minimum, the generationvaéte and, when feasible,

apply methods for the recycling of waste.

Any person who causes any pollution shall be remglto clean up or pay cost of
cleaning up the polluted environment in such a neaamd within such period as
shall be determined by the Authority or by the vaté regional environmental

agency.

When any activity poses a risk to human health cotthe environment, the

Authority or the relevant regional environmentaleagy shall take any necessary
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measure up to the closure or relocation of any mumige in order to prevent

harm.

This article is indicative in that the Authority tne relevant regional environmental authority
can take administrative or legal remedies proalstivereactively in case when there is actual or
potential damage to the environment. The adminiggand legal measures could entail among
other things installation of sound technology, ity of waste, cleaning up or payment of the
cost of cleaning up the polluted environment, ang measure up to the closure or relocation of
any enterprise in order to prevent harm.
In line to the above stipulation, the Proclamatfoprovides that:
1, Incentives for the introduction of methods tleamtable the prevention or
minimization of pollution into an existing underitadx shall be determined by
regulations issued hereunder.
2, Importation of new equipment that is destineddotrol pollution shall, upon
verification by the Authority be exempted from pgyof custom duty.
This article is the manifestation of the fact thedtection and safeguarding of the environment is
the responsibility of both the government, and eaoth every citizen, so much so that in case
when there is positive steps by alert citizenssall sound technologies to avert pollution iais
must case for the government to supplement suohtefit least by exempting these parties from

paying custom duty.

6.5 Civil Liability
Torts Law is fashioned as an instrument for makpegple adhere to standards of reasonable
behavior and respect the rights and interests efamother. Thus, it does this by protecting the
legal interests and by providing compensation lerlbss suffered by him from the person who
has violated the same. Therefore, to constitutetaot civil injury;

1, There must be a wrongful act committed by agrers

2, The wrong act must give rise to legal damagactual damage; and

3, The wrongful act must be of such a nature ggv@rise to a legal

remedy in the form of an action for damages

25|d., Art. 10
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In Environmental Law, liability for a tort ariseshen a wrongful act complained of amounts
either to an infringement of a legal private righta breach or violation of a legal duty. That is,

when there is public or private nuisance.

Discussion questions

+ What do we mean by nuisance?

+ What are the legal mechanisms to avert privatepadic nuisance?

Nuisance
The word ‘nuisance’ is derived from the French wongire’ which means “to hurt or to annoy”.

Blackstone described nuisance as something thak&itlo hurt, inconvenience or damage”.

At this juncture it is important to know that nuis@ is of two kinds.
These are:

1, Public, general or common and

2, Private

1, Public or Common Nuisance

Public nuisance is an act affecting the publicaatjé or considerable portion of it; and it must
interfere with the rights which members of the camity might otherwise enjoy. Acts, which
seriously interfere with the health, safety, corhfmrconvenience of the public generally, which
tend to degrade public interest have always beasidered as public nuisance.

The basis of the law of nuisance is the maxim gceutuo ut alienum non laedas: which means
that ‘a man must not make such use of his propstynreasonably and unnecessarily to cause

inconvenience to his neighbors’.

In order that an individual may have a private righaction in respect of a public nuisance he
must show:
1, a particular injury to himself beyond that whistsuffered by the rest of the
public;

2, such injury must be direct and not mere consatplenjury;
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3, the injury must be of substantial character flegting or

evanescent

Therefore, in order to entitle a person to maingraction for damage caused by that which is a
public nuisance, the damage must be particulaectdand substantial. This is true in case when
the plaintiff manages to get redress only to his@eal injury via the traditional litigation. Under
our legal system, this could be entertained onbties of Article 33(2) of the Civil Procedure
Code and Article 2091 of the Civil Code.

However, in case of public nuisance, on the bashriicle 37(2) (b) of the FDRE Constitution
and Article 11 of Pollution Control Proclamatior, the case is initiated by public spirited
individual or public interest groups in case wheeré is actual or potential damage to the
environment and when the damage is so diffusead,ribt a prerequisite to show that they have

vested interest to get standing before the cougvef

In a nutshell, we can safely say that in case @fipuinuisance the damage to the environment
could be manifested by affecting both private ies¢s and diffused public interests. In such a
case, the private parties would enforce their gdiat the extent that they are especially and
differently aggrieved, and the public interest gmeweould enforce the remedy as to the diffused
interests that could affect the interest of thelipudt large, the interest of the future generation

and the intrinsic value of the environment.

2, Private Nuisance

Private nuisance is using or authorizing the usen&'s property or of anything under
one’s control so as to injuriously affect an owoeroccupier of property by physically
injuring his property or by interfering materiallyith his health, comfort or convenience.
Winfield has defined Private Nuisance as unlawfiéiference with a person’s use or
enjoyment of land or some right over or in conractvith it. Private Nuisance includes
acts leading to

1, Wrongful disturbances of easements or servitedg,obstruction to

light and air, disturbances of right to sugpor
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2, Wrongful escape of deleterious substances imbthar’'s property, such
as smoke, smell, fumes, gas, noise, watér, fieat, electricity, disease

causing germs, trees, vegetation, animals etc.

Persons Liable for Nuisance
It is general principle that an action for nuisamoast be brought against the hand
committing the injury, or against the owner for wihdhe act was done. An action for
nuisance will lie against the person;

1, if he causes it;

2, if by neglect of some duty he allowed it to @riand

3, when it has arisen, without his own act or diefdue omits to

remedy it within a reasonable time after hedlose or ought to

have become aware of it.

Remedies for Nuisance in Environmental Proceeding
The remedies for nuisance are:

1, abatement,

2, damages and

3, injunction

Injunctions

Whenever possible, prevention of harm should becthets primar objective, especially where
there is constitutional or legislative obligation protect the environment. The principle of
prevention will most likely necessitate injunctingdief where the threat of harm is imminent or a

harmful activity is on-going.

Injunctive relief is a long-standing remedy thah @dbate pollution or other environmental harm.
Injunctions can be preliminary (immediate), temppraor permanent, and typically issue
according to an evaluation of several factors:parable harm, the absence of other remedies,
practicability of compliance, threats to public hlea financial effect on the defendant.
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Preliminary or emergency injunctions, which areqgfrently issued according to expedient

procedures, can be particularly appropriate inremvnental cases where urgent action is needed.

The decision to issue an injunction and the forrthefinjunction are left to the trial judge as an
exercise of equitable discretion. In some instangganctions can be important to securing
compliance with the law and requiring affirmativenrediation of harmful environmental
conditions. Administrative agencies frequently jggoate in setting out a detailed schedule of
required actions designed to cure the violationrantediate the harm.

Injunctive relief is commonly authorized by envimental statutéé®.

Damages

Where the harm has already occurred, indemnitie®mpensatory damages may be awarded to
the injured party. The basic function of an awardamages is to compensate for the full losses
suffered to the environment and the services iviges as well as the expenses that have been
incurred due to the environmental harm. The exgus bf award depends upon the nature of the
harm, the characteristics of the environment instjar, and the technical capacity to repair the

damage.

Any award of damages or indemnity requires givimgegonomic value to the loss suffered.

There are many difficulties that arise in this exgpvhen the environmental damage occurs.

Not all parts of the environment are easily valuEldere are many environmental components
that have not market value, because they are renlppraded or they are considered public
goods (e.g. clean air), public trusts (breaches)ational patrimony (national parks). Abstract
but crucial environmental services such as lifepsupsystems or pollination by bees have not
been generally considered in economic terms. Ireiggnhowever the economic value of the
environment as a whole can be considered as theofaththe goods (food, lumber, medicinal
plants, shelter) and services (life support, rd@aa assimilation of contaminants) provided

during the time a given activity is taking placenyadiminution in the quality or quantity of the

226 gypra note 255, P. 54 and ff.
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flow of goods and services associated with anatitar of environment due to the activity can be

considered as environmental harm.

The total economic value of environmental harm ipocates both value of use, direct and
indirect, and values not based on use and exptitdt/ses can involve consumption (trees, fish)
or non-consumptive actions (bird watching). Indirases include, for example, prevention of
erosion and flooding by preserving ground-cover amaintenance of plankton as part of the
marine food chain. Preservation of options for fetservices is also a use that is impaired by
environmental harm. Non-use values include presgrnature for its intrinsic value and

conserving on behalf of future generations.

Various valuation methods can be used. For prodimtized from environmental components,
such as fish or timber, market value can usuallydégrmined for losses sustained. For non-
market goods and services, indirect method musaideel. One is the cost of rehabilitation or
restoration where this is possible. There may Iseaated economic costs such as lost earning
or hedonic damages associated with the pleasuneddrom recreational or landscape benefits
from the harmed environment. All damage awards ireqdetermining the base line of

evaluation, pre-harm value.

In general, property damages have been recovered fo
+ Loss of value,
+ Loss of profits,
+ Other economic losses such as rental value, cbstean up, repair or remediation to the
property.
Personal injury damages have been assessed for:
+ Injury,
Disease,
Increased risk of disease,
Emotional distress,

Fear of contracting disease, and

-+ £ + &

Medical monitoring for early detection.
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Perhaps the most difficult area, and one of whmlrts differ, concerns whether or not a present
claim can be presented for suffering based uponsxe to carcinogenic substance or ingestion
of toxic substance prior to the onset of physigahgtoms. One court has imposed a requirement
that the plaintiff show exposure to a toxin and entran 50 percent probability of developing
cancer in order to prevail on an anticipatory claimthis kind. Other courts have said that
plaintiffs must show more than a generalized fearthe fear must be rationally based. Where
the risk is particularly high, a plaintiff may bbla to presently recover the full value of a future
disease by showing a probability of contractingatause of exposure to the defendant’s toxic
product or other wrongful conduct. This may be ah&/ way to recover where there is a latency

period and short statute of limitations.

In case of damages, the measure of damage is thiaution in value of the property in
consequence of the nuisance. Apart from this ifesemdividual suffers beyond what is suffered
by him in common with other persons affected byt tihasance, then that individual can also
bring an action for special damage. If a persoddithat the injury complained of as present or
impending is such as by reason of its gravity ®pegrmanent character or both, which cannot be

adequately compensated in damages then he caamulabtain an injunction.

For the above very fact, to have a full-fledged edy) besides the remedies that are provided
under the tort law, the environmental law is refibdfin a way it could address and render
remedy in case when there is actual or potentiadadg to the environment per se. In other
words, the environmental law has a leeway by witicdould address the interest of the public,
the environment, and the future generation. Thig@gch would inevitably widen the scope of
liability, and as a result it would have greatepauat to deter pollution to the environment in

whatever way and against whoever.

When we look at the Ethiopian legal system, thetsTaaw, in line with the above principles,
provides civil remedies for personal injury anditfpeoperty. According to this instrumefft*
The damage due by the person legally declared tilabke shall be equal to the

damage caused to the victim by the act givingtogée liability.

227 Civil Code of the Empire of Ethiopia of 1960, N&pz., 18 Year, No 2, Art. 2091
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Furthermore, in line with the principles of striability: %2

1, A person who exposes another to abnormal riglkyding or storing explosive
or poisonous substances, or by erecting high-tensiectric transmission lines,
or by modifying the lie of the land, or by engagingn exceptionally dangerous
activity, shall be liable where the danger he hasated materializes, thereby
causing damage to another.

2, The provision of Sub-Art (1) shall apply notwtnding that the author of the
danger is the State or has received an authoripdtiom the public authorities.

From the very reading of this article, we can discthat the realization of the danger is a
precondition to have prima facie fact before cadifaw. Therefore, this provision would enable

us only to take reactive measures in case wheg thectual damage to the environment; but not
when there is potential damage to the environment.

As to liability, the mere fact that the author dfetdanger is the state or has received
authorization from the public authorities, would eaonerate them from liability. So, any party

that involves itself in such transaction should owoly rush to get authorization; rather he has to
look for any means or technology which could avéré realization of damage to the

environment.

Discussion questions

+ Is it advisable to solely rely on reactive measur@sShould this

be supplemented by proactive measures?

In relation to the principle of estoppel, Articl®8B of the Civil Code provides that the rules
relating to liability arising out of abnormal risks may not be invoked by a person who, under a
contract concluded by the person legally respoesiblconnected with the dangerous industrial
activity... which has caused the damage. In suctse, ¢he consequences of the damage shall be

settled in accordance with the rules governingatieement reached.

228|d., Art. 2069
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Discussion question

+ Could contractual agreements create estoppel on the

fundamental right to live in a clean and healthy edironment?

From the very reading of the above articles oftbe Law, we can safely say that the Tort Law
is oriented in a way it could address environmerghkdted type of damages which could affect
vested interest of the plaintiff. So, Tort Lawnist in a position to encompass damage to the
environment per se which could affect the publieriest, the intrinsic value of the environment,

and the interest of the future generation.

6.6 Criminal Liability
As a reflection of growing awareness among thecjady of seriousness of environmental

wrongdoing, laws and courts are increasingly ptingtwvrongdoers by imprisonméat

The most important function of the state is actamy the guardian of the law and order,
preventing and punishing all injuries to itself adtldisobedience to the rules, which it has laid
down for the common welfare. In regard to EthiopEmvironmental Law criminal liability is

encompassed in the Criminal Code, and other ergabhrironmental statutes.

In addition to enjoining harmful environmental cdrmahs and granting compensation for the
damages caused by such conditions, the otheradritinction performed by judges in fashioning
remedies in environmental cases is penalizing enwiental wrongdoing. As is the case with all
law enforcement, the objective in punishing viotatas not so much punishment for
punishment’'s sake. Rather, it is to express comtpumjection of the conduct and send a
message of “deterrence” that discourages similacomduct in the future.

While in some jurisdictions punitive damages mayeae role in punishing non-compliance, the
two principal means of penalizing environmental demsds are civil penalties and criminal
sanctions, such as criminal fines and incarcerati@ier sanctions may include community

service and other innovative measures that haexasnwith the wrong.

229 gypra note 255, P.59.
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The considerations that guide assessment of fiahsanctions are similar whether the penalty is
civil or criminal in nature. Thus, whether a judgeassessing a criminal fine or a civil penalty (in
a system which allows for civil penalties), it ialvable for the judge to consider the deterrence
value, and measure of consistency in approachreaffey assessing fines and penalties that, at a
very minimum, disgorge the economic benefit thapadluter realizes by virtue of its non-
compliance. There are methodologies for determinitegeconomic benefit of noncompliance

that can also be discussed.

This is important in part because technology amcgsses designed to curb environmental
degradation can impose significant short-term oagpolluters. Many polluters opt to violate the
law, assuming that they will not be apprehendet ey are caught that the penalties assessed
will be less costly than the measures requiredctaraline with the law. In order to preserve
profits, individuals or companies may be temptedigaoore regulations and legislations
mandating anti-pollution measures. Similarly, whproducts are banned, such as ozone-
depleting substances or trade in endangered spéwgestives to continue trading increase as

the ban becomes effective and scarcity produciesynsices.

In most cases, administrative and judicial penaltreay be imposed within a statutory range.
Where it is allowed, per diem penalties focus tledator’'s attention on the need for immediate
cessation of the illegal act and the need for reahedtion. Violations of the US Clean Air Act,
for example, may be considered separate daily toois. Again, at a minimum all economic
benefits realized by a violator from non-compliast®uld be recovered. Penalties should also
be large enough to deter further noncomplianceyrenfair and equitable treatment throughout
the regulated community, and promote swift resohutiof environmental problems and

enforcement actions.

For the above reason, to avoid any possible caoctrad between the Criminal Code and the
other enabling environmental statute, the Crimadle provides that”

Nothing in this Code shall affect regulations apeédal laws of criminal nature:

#9The Criminal Code of the Federal Democratic Rejoutfl Ethiopia, Proclamation No. 414/2004, Neg. Gaz
Art. 3.
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Provided that the general principles embodiedhis Code are applicable to

those regulations and laws except as otherwiseesgly provided therein.

Reiterating the above position, the Pollution Colnfiroclamation provides tHat:
Unless the provisions of the Criminal Code provitiere severe
penalties, the penalties laid down under thisdlamation shall

be applicable.

Furthermore, when we read Article 3 of the CrimiGalde in tandem with Article 12(3)
of Pollution Control Proclamation, it is clear that case when someone pollutes the
environment, the court which entertains the caseldvtake judicial notice of the severe
penalty on either of these legal instruments. heobtvords, unless the provisions of the
Criminal Code provide more severe penalties, theales laid down under this

proclamation shall be applicable.

Having the above facts in mind, as it is clearldicated under article 92(1) and (2) of the FDRE
Constitution, and the preamble of Proclamation R6/3002 the government and citizens have
the duty to protect the environment. But, in casenvthey fail to realize their duties and/or act
against their very mandate the law provides legahadies as corrective and rehabilitating
measures which could strike the happy balance leetve@d among the conflicting interests of

different personalities.

As extension of the above legal orientation, thiuon Control Proclamatidfi? provides that:
1, a person who, under this proclamation or undery ather relevant law,
commits an offence for which no penalty is provifladeither in the Criminal
Code or under this Proclamation, is liable on catian:

a, in the case of a natural person, to a fine of lest than five thousand Birr and
not more than ten thousand birr or an imprisonmafiot more than one year or
both;

2! supra note 224, Art. 12(3)
221d., Art. 12
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b, in the case of a juridical person, to a fine ot tess than ten thousand Birr and
not more than twenty thousand Birr.

2, Where a juridical person is convicted pursuantSub-Article (1) of this

Article, the officer in charge who should have knothe commission of the
offence, and who failed to fulfill his duty apprigtely shall be liable to a fine of
not less than five thousand Birr and not more than thousand Birr or an

imprisonment of not less than two years or both.

Taking into consideration their very nature, thiticke provides different legal treatment for
natural and juridical persons. That is, while itpmses fine and/or imprisonment as a legal
remedy against natural persons, it solely imposesas a legal remedy against juridical persons.
The rationale behind imposition fine as a sole mynis the fact that juridical persons are
artificial persons who cannot, by their very naiure subjected to imprisonment. However, at
this juncture, you have to notice the fact thatdffecer, in charge, who should have known the
commission of the offence and failed to fulfill kdsity appropriately, could be liable to a fine
and/or imprisonment.

To bring about the legal penetration of the ab@gal duties to safeguard the environment, the
Ethiopian legal system bestows vast power to inspg€c As clearly indicated under
Proclamation No 300/2002, inter alia, inspectorallsansure compliance with environmental
standards and related requirements, and to raaizeuty they can enter any land or premises at
any time which seems appropriate to them withoidrpmotice or court ordét® This would

enable them to make the lion is share contributidhe realization of the legal machinery.

Discuss the issue of privacy under Art. 8 of Protion No. 300/2002 vis-a-vis Art 26 of
the FDRE Constitution.

For the above reason, the law provides safety messu case when any party impedes, hinders or
obstructs their activities. The safety measuresciarly indicated in the same proclamation as

follows?>*

231d., Art. 8
Z41d., Art.13

Tsegai Berhane and Merhatbeb Teklemedhn Mekelieetsity Faculty of Law, April 200877
Page of 189



Environmental Law Teaching Material

1, A person commits an offence if he hinders otrabts an inspector on duty on
execution of his duty, fails to comply with a lahdtder or requirement made by
inspector, impersonates an inspector, or refusegapector entry into any land
or premise or hinders an inspector from gettingesscto records, prevents an
inspector from checking, copying extracting any eyapfile or any other
document, withholds, misleads or gives wrong in&dgrom to an inspector.

2, A natural person who commits an offence undérAticle (1) of this Article
is liable, on conviction, to a fine of not lessritaree thousand Birr and, the case
of a juridical person, to a fine of not less tham tthousand Birr and not more
than twenty thousand Birr, and imprisonment ofdffecer in charge for a term of
not less than one year and not more than twentyywass or a fine of not less
than five thousand Birr or both.

When we come to the issue of transparency and ataoility, records have a grain of
contribution to produce prima facie facts as to tivbethere is actual or potential damage to the
environment. So much so that, in case when a pergomits an offence if he fails to comply
with this Proclamation or any regulation issuedebeder to keep records of activities or
products or the types, characteristics or amouhtsaste or of any other information, or if he
alters any record shall be liable, on the basertifle 14 of Proclamation No 300/2002, to a fine

of not less than ten thousand Birr and not mora tiventy thousand Birr.

As to the management of hazardous wastes and iierials, remedy is provided in both the
Criminal Code and the Environmental Enabling Ledishs. However, from the very reading of
these articles, we can infer the fact that therdissrepancy in the remedies provided by these

different legal instruments.

Before we embark on the judicious solution, letthsroughly compare and contrast these

provisions hereunder;
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In relation to the Mismanagement of Hazardous V¢asted Other Materials, the
Criminal Code, on the one hand, stipulate’iat
Whoever:
a. fails to manage hazardous wastes or materials tostance with the
relevant laws; or
b. fails to label hazardous wastes or materials; or
c. unlawfully transfers hazardous wastes or materisgunishable with
a fine not exceeding five thousand Birr, or rigggdmprisonment not

exceeding three years, or with both.

On the other hand, the Pollution Control Proclaoratn relation to the Mismanagement

of Hazardous Wastes and Other Materials provide&’th
1, A person commits an offence if he fails to manageazardous waste or
another substance according to the relevant lawslaiels or fails to label or in
any way withholds information about any hazardoaste or other material or
attempts to take part or takes part or attemptsitbin the illegal traffic of any
hazardous waste or other material.
2, A natural person who commits an offence under/tible 1 of this Article is
liable on conviction, to a fine not less than twetttousand Birr and not more
than fifty thousand Birr and in the case of a jical person to a fine of not less
than fifty thousand Birr and not more than one dnaal thousand Birr, and to a
term of imprisonment of the officer in charge of less than five years and not
more than ten years, or a fine of not less thaa fhousand Birr and not more

than ten thousand Birr or both.

From the very reading of these articles, we cailyemder that the remedies provided under the
Environmental Pollution Control Proclamation arerensevere than the remedy provided in the
Criminal Code, so much so that on the basis ofcht8 of the Criminal Code and Article 12(3)

235 gypra note 226, Art. 520
%% Supra note 224, Art. 15
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of Proclamation No 300/2002 we can safely conclind¢ the severe penalty which is provided

in the environmental law would prevail over ther@inal Code.

Similar to what is discussed above, there is dgmey in the above indicated legal
instruments as to remedies in case when therellistipa to the environment. Reading
these different provisions, we can apply same jadg solutions for any discrepancy in
the remedies of these different instruments hereund
As to Environmental Pollution, on the one handckerts19 of the Criminal Code provides:
1, Whoever, in breach of relevant law, dischargeltupants into the environment
is punishable with fine not exceeding ten thous&ud, or with rigorous
imprisonment not exceeding five years.
2, Where the pollution has resulted in serious eqagnces on the health or life
of persons or on the environment, the punishmeait bb rigorous imprisonment
not exceeding ten years.
3, Where the act of the criminal has infringed antnal provision entailing a

more severe penalty, the provisions on concurréntimes shall apply.

On the other hand, in relation to Offences Relatméollution, Article 16 of Proclamation No

300/2002 provides that;
A natural person commits an offence if he dischargey pollutant contrary to
the provision of this Proclamation or regulatiorssiled hereunder and is liable,
on conviction, to a fine of not less than one tlamdsBirr and not more than five
thousand Birr or to an imprisonment of not lessntlome year and not more than
ten years or both and, in the case of juridicalgmer, to a fine of not less than five
thousand Birr and not more than twenty five thowasBirr and an imprisonment
of the officer in charge for a term of not lessrliave years and not more than ten
years, or a fine of not less than five thousand &id not more than ten thousand
Birr or both.

When we come to the Environmental Impact Assessmdrith deals with proactive measures

to avert pollution to the environment, similar teetabove scenario, remedies are provided in
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both the Criminal Code and the Environmental Lavith wifferent degrees of penalty. So, we
have to still apply judicious application of thegevisions taking into consideration the rule
provided under Article 3 of the Criminal Code andiéle 12(3) of Proclamation No 300/2002.

According to Article 521 of the Criminal Code, ac®ontrary to Environmental Impact
Assessment whoever, without obtaining authorizatiom the competent authority, implements
a project on which an environmental impact assessnserequired by law, or makes false
statement concerning such assessment, is punisiéblesimple imprisonment not exceeding

one year.

In line with the above stipulation, Article 18 ofdelamation N0299/2002 provides that;
1, without prejudice to the provisions of the Cnali Code, any person who
violates the provisions of this Proclamation or afy other relevant law or
directive commits an offence and shall be liablecadingly.

2, Any person who, without obtaining authorizativom the authority or the
relevant regional environmental agency or makesefapresentations in an
environment impact assessment study report conamitgfence shall be liable to
a fine not less than fifty thousand Birr and notrenthan one hundred thousand
Birr.

3, Any person commits an offence if he fails t@ keeords or to fulfill conditions
of authorization issued pursuant to this Proclaroatand shall be liable to a fine
of not less than ten thousand Birr and not morenttveenty thousand Birr.

4, When a juridical person commits an offence,ddion to what ever penalty it
may be meted with, the manager who failed to eserall due diligence shall be
liable to a fine of not less than five thousand Bind not more than ten thousand
Birr.

5, The court before which a person is prosecutedafo offence under this
Proclamation or regulations or directives emanatiingm it, may, in addition to
any penalty it may impose, order the convicted get® restore or in any other

way compensate for the damage inflicted.
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Finally, before we wind up the discussion in r@atito Criminal Liability, let us proceed to
address some issues in relation to Forfeiture amdtdRation. According to Article 17 of
proclamation No 300/2002:
The court, before which a person is prosecutedaforoffence under this
Proclamation or regulations issued hereunder, mayddition to any penalty
it imposes upon the convicted person, order:
a. the confiscation of anything used in the commissibthe offence in
favor of the state or to dispose of it in any otheiy;
b. that the cost of cleaning up and the disposing hd substance,
chemical or equipment seized be born by the caiserson; and
c. the convicted person to restore to the state irclvithe environment
was prior to the infliction of the damage, and wiseich restoration is

not possible to pay appropriate compensation.

From the reading of this article, it is vivid thdte negative externality in whatever form
emanated from the act of any person would be egdett be eternalized by and through
confiscation of the means/agent of pollution, bypasing the cost of cleaning up and the
disposal of the substance, and by obliging theupsilto rehabilitate the environment, and when

restoration is not possible to pay appropriate camsption.

In a nutshell, in case when there is damage tor@mvient, the party that causes damage to the
environment can be subject to civil and/or crimilability to realize the objectives of both civil

and criminal liabilities.

6.7 Enforcement of Judicial Decision

Courts have had recourse to innovative oversighthamisms to ensure compliance with
judgment in environmental cases. Those held lidbteviolations of environmental laws or

causing environmental harm may be directed to metarcourt with plans for compliance or

remediation and targets and timetables for compjetihhe tasks set forth. Courts in India and
Pakistan, inter alia, have appointed oversight c@sions to monitor compliance and report

back to the court on measures needed or adjustriatitsnay be required. Often considerable
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judicial oversight is needed to ensure fulfillmeftstructural injunctions. In extreme cases the

court may place an environmental resource in recship.

In Ethiopia, a decree is not executed automaticdlly only upon application by the decree

holder to the court which issued the de&teeHowever, once an application is made the court
executing the decree has complete control overptbeeedings, and all the questions arising
between the parties in the suit in which the deases passed concerning the execution,
discharge or satisfaction of the decree must berahted by that court and not by a separate
suit®® The theory is that the execution proceeding rhase the same finality as the original

suit, and all questions which could have been daiggarding the execution must be raised
before the court executing the decree. The ordéreotourt in execution proceedings constitutes
a final judgment within the meaning of Art. 320(8jnce execution is a separate proceeding, an
appeal can be taken from the final order in exeouéis well as from the judgment of the court

on the merit of the case.

Judicial authorities on occasion face non-compkawith judgments. When this happens most
courts have power to punish acts committed in copteof court; indeed, just as judicial

enforcement of environmental requirements is egdetat the integrity of those requirements,
judicial enforcement of judgments is fundamentalthe integrity of those judgments and to

social respect for the rule of the law.

In Ethiopia where the judgment-debtor refuses witlgmod cause to comply with the decree; or
the court is satisfied that the judgment-debtothalgh able to comply with the decree, has
willfully failed to do so, the court may order therest of the judgment-debtor and his detention
in the civil prison for a period not exceeding sonths. Following this the court shall order the
judgment-debtor be released from detention uporatheunt due of the decree being paid into
court or to the officer in charge of the prison, satisfaction of the decree being otherwise

obtained; or upon the request of the decree-htiftler

%7 Supra note 199, Art. 378(1)
2814., Art. 375(1)
#39d., Art.389 and 390
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6.8 Summary
Courts approach the issue of remedies by applypegifed remedies where mandated and

invoking inherent powers where not.

Generally, in legal litigation, remedies are brgadategorized as civil and criminal liability.

Similarly, in Environmental Law, the legal remediase broadly categorized as civil and
criminal liability. In regard to Environmental lavthe legal remedies that are designed to
maintain the status quo are provided in the CriifBade, Tort Law, and other Enabling Statutes
of Environmental Law. The legal remedies in thédkerent legal instruments are devised in a
way they could address any actual or potential dgma the environment, and provide a full-

fledged legal remedy to keep up the natural cyttb@environment.

To regulate the unfettered acts of man, our legstesn devised the civil and criminal liabilities
with different mechanisms but the same objectivljctv is taking reactive and proactive
measures in case when there is actual or potefgrabge to the environment. So, in case when
any state program affects the interest of any perse interested party or any public interest
group could demand adequate, prompt and effectwepensation as a legal remedy. As to the
realization of this right, the court of law whicimtertains the case would be expected to take
judicial notice of the legal provisions in the eluadp legislations.

In line with the above stipulation, Article 3 ofdefamation No 300/2002, reiterates that the
Authority or the relevant Regional environmentakeacy may take administrative or legal

measures against a person who, in violation ofawereleases any pollutant to the environment.

In Environmental Law, liability for a tort ariseshen a wrongful act complained of amounts
either to an infringement of a legal private righta breach or violation of a legal duty. That is,
when there is public or private nuisance.

In a nutshell, we can safely say that in case @fipinuisance the damage to the environment
could be manifested by affecting both private iests and diffused public interests. In such a
case, the private parties would enforce their sdbtthe extent they are specially and differently

aggrieved, and the public interest groups coulareefthe remedy as to the diffused interests
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that could affect the interest of the public ag&rthe interest of the future generation, and the

intrinsic value of the environment.

For the above fact, to have a full-fledged remdmbsides the remedies that are provided under
the tort law, the environmental law is reshuffladai way it could address and render remedy in
case when there is actual or potential damage €cetivironment per se. In other words, the
environmental law has a leeway by which it couldirads the interest of the public, the
environment, and the future generation. This apgroaould inevitably widen the scope of
liability, and as a result it would have greatepauat to deter pollution to the environment in

whatever way and against whoever.

The most important function of the state is actamy the guardian of the law and order;
preventing and punishing all injuries to itself adtldisobedience to the rules, which it has laid
down for the common welfare. In regard to EthiopEmvironmental Law criminal liability is

encompassed in the Criminal Code, and other ErgBlnvironmental Statutes.

In addition to enjoining harmful environmental cdrmahs and granting compensation for the
damages caused by such conditions, the otheradritinction performed by judges in fashioning
remedies in environmental cases is penalizing enwiental wrongdoing. As is the case with all
law enforcement, the objective in punishing viotatas not so much punishment for
punishment’'s sake. Rather, it is to express comtpumjection of the conduct and send a

message of “deterrence” that discourages similacomduct in the future.

Furthermore, when we read Article 3 of the Crimi@dde in tandem with Article 12(3) of
Pollution Control Proclamation, it is clear thatdase when someone pollutes the environment
the court which entertains the case would takecjatihotice of the severe penalty on either of
these legal instruments. In other words, unlesptbeisions of the Criminal Code provide more

severe penalties, the penalties laid down undsmttuclamation shall be applicable.

Finally, it is important to note that courts haeeaurse to innovative oversight mechanisms to

ensure compliance with judgment in environmentalesa Those held liable for violations of
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environmental laws or causing environmental harny beadirected to return to court with plans
for compliance or remediation and targets and timles for completing the tasks set forth.
Courts in different legal systems have appointeergight commissions to monitor compliance
and report back to the court on measures neededjostments that may be required. Often
considerable judicial oversight is needed to enduti@lment of structural injunctions. In

extreme cases the court may place an environmeasailirce in receivership.

6.9 Review Questions

1. Briefly discuss what constitutional, administrativavil, and criminal liabilities are in
relation to environment.

2. Verify the legal elements that should be fulfilledsay that a physical or legal person is
civilly and/or criminally liable.

3. Pinpoint the rationale behind having multifacelegal remedies in case when there is
actual and/or potential damage to the environment.
Indicate some guide lines for assessing sanctioaavironmental cases.
Discuss whether legal remedies have retroactivécapipn or not.
Indicate the judicious solution in case when treeedifferent remedies in different legal
instruments for the same act/omission.

7. Discuss the mechanisms of enforcement one dedsi@mdered by a court of law.
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