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General Course Introduction

It is clear that family is the fundamental unit ahé core of a given society. That is why
family has become the concern of different disogdi such as sociology, anthropology,
history, law and others. These disciplines giverdibtn to the institution of family as the

strength of a society to the largest extent hingem the strength of the family it has. It
is because of this that we need to give recogndiuh protection to this unit of society by
law. As a result, every country in the world haae&ead laws which have recognized and
protected the institution of family. In addition ttomestic laws, there are international

human right conventions which have accorded pratetd the institution of family.

Ethiopia, being part of the international communitgs put in place laws which have
recognized and protected family. This course igrdfore, meant to expose students
taking the course to the basic principles of fanhaly incorporated under the Ethiopian
legal system (the FDRE Constitution, Regional Gtutsdns, the Revised Family Code

of the FDRE and other regional family laws).

In order to achieve this objective, the course slealh rationale behind recognizing and
protecting the family, sources of familial relatsbrp, formation and effects of marriage
and irregular union, issues pertaining to filiaticadoption, the obligation to supply

maintenance and settlement of disputes.

At the end of this course, students should be table
- analyze the rationale behind recognition and ptmeof the family;
- identify sources of family relationship and explathe effects of such
relationships as incorporated under Ethiopianlfalaws;
- define marriage and discuss the essence of theutimt of marriage;
- state the essential conditions for the validityalbforms of marriage;
- explain irregular union and analyze its distinginghfurther as compared to

marriage;



identify and analyze the departure made by the faewy laws of Ethiopia from
the 1960s Civil Code particularly with regard tohetrights of women and
protection of children.

discuss the rules pertaining to ascertainment ¢énah and paternal filiations;
identify and analyze mechanisms designed by flaeily laws to resolve
disputes arising in marriage and irregular union;

define adoption and discuss the essential condititor establishments of
adoption, its effects and causes of revocatiordopton;

define the obligation to supply maintenance andyaeahe rationale behind such

obligation.



Chapter One: General Consideration
Introduction
Family is the basic unit of a society. It has sbamwell as economic importance in any
society. Naturally, persons bound by consanguiaitg affinity are united to form the
community. ‘With time, the growing family has a temcy to become a trib&.The
formation of a tribe entails the splitting up osidtegration of the family, so as to make a
new and additional family in the society. With timerease in the number of families
arise various issues; like responsibilities anthtsgof the family members. The need to
have a law governing the family relationship is sbow tied with the development of
family through time. Considering this need, soeigthave developed one branch of law
solely dealing with issues related to the familgnfly Law.
Family Law is the branch of law which sets the sule®® govern the ongoing
responsibilities of family members to each othethkat the time families are formed and
after relationships dissolve. The application oé tflamily law begins at the time of
formation of family either through marriage or gréar union. Its application extends
throughout the life time of the existence of thmilg relationship as well as at the time
of its dissolution.
In this chapter, you will learn about the sourcéfamily law, the reasons for protecting

and regulating the family, the sources as wellfeects of family relationships.

Objectives
At the end of this chapter, students will be abte t

» discuss the meaning and sources of family law.

» analyze the rationale behind protection and regudadf family.
» understand the different sources of family relatap.
>

discuss the effects of family relationship.

! Planiol, 385



1.1 Definition and Sources of Family Law
There is no generally accepted definition of fantaly. ‘Family law is usually seen as the
law governing the relationship between children pacents, and between adults in close
emotional relationship&’ Many areas of law can have an impact on famiéy tiax laws,
immigration laws as well as insurance laws haveatgecennection with family law. As
Dewar noted:
Most legal disciplines would claim to possess asieone of two forms of
coherence. The first stems from the organizingllegacept from which the
discipline in question derives its name: ‘contractiegligence’, ‘trust’. The
second relates to the set of ‘real world’ problewith which the discipline is
concerned: labor relations, housing, land use, cemm®, government and
administration. At first glance, it would seem thiite area of study
designated as family law possesses a coherende afecond sort. After all,
the term ‘family’ has in itself no legal significem (although attempts are
often made to define the family for legal purposasy the subject usually
comprises a mixed bag of legal rules and concejpish as those concerned
with marriage, divorce, parents and children andperty, each possessing a
different historical origin and pattern of developm. The only justification
for studying them together is that they all in sonay concern the family, a
social phenomenon constituted outside the categarfethe law. For this
reason, family law has grown over the years toudel parts of other legal
disciplines of relevance to the family, such agprty, criminal and housing
law, taxation, social security, evidence and praced as well as
incorporating legal aspects of phenomena thoughthtwve a ‘family’
connection, such as domestic violence, child abwseital rape, surrogacy,
homelessness and pensions (to name a few).
In spite of this, can it still be said that famiéw is a coherent area of study?
It has already been suggested that it cannot satisé first criterion of
coherence mentioned above; and if it were to satls# second, the subject

would be a good deal broader than it is now, prdigalnmanageable so. For

2 Jonathan Herring, 9



if we were really to take the family as the stagtpoint, and were to consider
all areas of law relevant to the family, we wouldntto include much that is
not currently considered part of the subject. Feample, we might wish to
consider the welfare state, the fiscal system dwedlabor market in more
detail than is customary; and we may also want dastder the areas of
education and health services. These are all adfaslevance to families
and in which the family is encountered as a necagssalay in the
implementation of programs of social action. Bunilg law has not been
interpreted as broadly as this. Instead, it focupesnarily on the more
traditional question of status and is thus primardoncerned with the means
by which status is conferred, such as marriagegptirood and cohabitation,
and on the means by which status may alter, suativasce or state action
to remove children from parents. More recentlyhds become concerned
with the problem of individuals abused by membéthair own family.
[Excerpts from: John Dewar, Law and the Family® 2d, Butterworths,
London, 1992, p.1-2]

1.2 Rationale Behind Protection and Regulation of the &mily
There are various reasons for regulating and ptiatethe family through the adoption of
legislative interventions. Before looking at thesmsons it is necessary to define a
family. The legal definition of family is not a uary concept. However, we can find

some suggested definitions.

Planiol defines a family as a group of persons ateunited by marriage, by filiation or
even, but exceptionally, by adoptidmnother more or less similar definition is givey b
Murdok. In that definition, family is considered as social group characterized by
common residence, economic cooperation, and reptiodu It includes adults of both
sexes, at least two of whom maintain a sociallyreygd sexual relationship, and one and

more children, own or adopted, of the sexually ifireg adults:?

% Planiol, Vol. 1 part 1, 384
* Murdok, Social Structure, (problems of the Family, 162



From the definitions given above, one can categotlze family into nuclear and

extended family. The first and basic type of fanubganization is the nuclear family
The nuclear family basically consists of a marrredn and woman with their
offspring® ‘The nuclear family is a universal human sociabgping. Either as
the sole prevailing form of the family or as thesisaunit from which more
complex familial forms are compounded, it existedaadistinct and strongly
functional group in every known society.’
An extended family, on the other hand, consist&/ofor more nuclear families
affiliated through an extension of the parent-chidthtionship rather than of the
husband-wife relationship, i.e, by joining the razl family of a married adult
to that of his parents.

This way of defining the family has been criticizegtcently by many, especially by
authors in the western society, for its lack of awmodating the changes in the
circumstances and societal values. As will be sskartly, establishing a family

relationship will have its own effects, like forstances on issues of child custody,
maintenance and other rights and obligations. Defirfamily in the above manner

restricts persons engaged in nontraditional redatigs from having those rights and
obligations. (Harvard Law Review, vol 104, p 164259)

Do you believe that formation of the family neexlbe regulated by the law? Why? Why

not?

The family is a very important constitutive parta&ociety. It has natural, economic as
well as social importance. ‘The state of the weakrend of destitution in which the child

is born, the amount and length of care he neegmsmupon his parents duties which are

> problems of the Family, 162
® Murdok, 163
" Murdok 162-63.



not fulfilled in one day and which create the solaindation of all of the family

relation.®

The family is the nucleus of the society, and hemeech depends on its safety and
security. As Planiol correctly notes, ‘the smathily group is the most essential element
of all those which compose the great agglomeratadnsien which are called nations.
The family is the irreducible nucleus. And the whad worth what it itself is worth.
When it is impaired or dissolved, all the rest chles.® Though the family may contain
only few people, the impact that this unit has ba whole society is great. Factors
affecting a single family will later on have thdesft of affecting the whole society.

Due to the fact that the marital status as wethasfamily entails community rights and
obligations far beyond those implicit in the ordwyaivil contract, it is conceded that the
states may prescribe the conditions on which taeistmay be assumé&lAs a result,
marriage laws are subject to the control of théesgvernment; and the interest of the
state in the marriage of its citizens has long beeognized. 'The state, it is said, is a
party to every marriage. This means simply thatstiage is interested in the well ordered

regulation of the family organization of the persaithin its borders:*

The state uses different means to regulate andatdhé formation as well as the effects
of forming a family. One basic means of doing sdhiough legislations. Laws have
various functions within a state.
‘Laws do more than distribute rights, responsil@it and punishments. Laws
help to shape the public meanings of importantituntsbns, including marriage
and family. The best interdisciplinary studiesrdtitutions conclude that social
institutions are shaped and constituted by theiarsd public meanings.
According to Nobel Prize winner Douglass North,tilmsions perform three
unique tasks. They establish public norms or rukshe game that frame a

particular domain of human life. They broadcastsieshared meanings to

8 (planiol, 385)

° (planiol, 386

1% (murdok, 76)

1 (Marriage laws, 4 Albert Jackobs)



society. Finally, they shape social conduct andattehships through these
authoritative norms?

Hence, the state protects and regulates the fdipilysing its legislative power.

1.4 Sources of Family Relationships

What do you think are the different sources of fanelationship?

There are three sources of family relationshipselgymarriage, filiation and adoption.
The status of the persons as well as the rightsoafidgations of the persons differs with
the difference in the source of the relationshipisTsection deals with the different

sources of family relationships and the effectthefrelationships.

1.4.1 Relationship by consanguinity
Relationship by consanguinity results from thehbiit is ‘the tie which exists between
two persons, such as the son and the father, gtredlgon and the grandfather; or those
who descend from a common ancestor, such as tvibessy or two cousins?

Hence, relationship by consanguinity is a natuaet tvhich is derived from birth.

Excerpts from Planiol pages 387-389

The series of relatives who descend from each dtrer what is called a line. It is a
direct relationship: it is represented by a straigme going from one relative to the
other, no matter how many intermediaries there rhay As to the relationship which
unites two relatives descending from a common &ocest is called collateral
relationship: its graphic relationship is formed by angle. The two relatives occupy the
inferior extremity of the two sides and the commathor is at the top. Two collateral
relatives are thus not in the same line; they foant of two different lines which started

from the common author, who represents the poirrevkhe junction is made; the two

12 (Future of family, 10)
13 Planiol, 387



lines travel side by side, which fact explains therd 'collateral’; each of the two
relatives is, in regard to the other, in a line pHel to his own, collateralis. ...

In each line relationship is counted by degrees, oy generation. So the son and the
father are related in the first degree; the grandsand the grandfather in the second

degree, and so on.

Method of calculation of relatives in the directdiis easy.: there are as many degrees as
there are generations going from one relative ® dither.

When it comes to collateral relationship there tw® ways of computation. The one used
by the civil law count the number of generationghe two lines by departing from the
common ancestors and by adding the two series gfeds. Thus, two brothers are
related in the second degree (one generation i dmanch); an uncle and his nephew
are related in the third degree....in the Canon lavother way is used to compute the
degrees: the generations are counted only on ode. 3Vhen the two lines are equal,
either may be taken. When they are not equal ahgdst one of the two is chosen and no
attention is paid to the other. The result of tBi@nonical computation is that two first
cousins are related in the second degree, whilemlicg to the civilian computation
they are related in the fourth degree.....

The following diagrams illustrate how the compudatis to be undertaken



[ Grandfather }

[ Father

[ Child )
N

[ Grandchild

To reach to the degree of relationship betweenopsrselated in the direct line, we
simply count the number of lines between them. Hiae grandfather and the grandchild
are related in the third degree in the direct line.

In calculating the degree of relationship in thdlateral line, there are two way, which
will lead to different results. Let us have a laatkthe following diagram to have a clear

understanding of the two systems

)
= Ce)

C

(




The children of A are related in the collateraklitf we are using the Civil law system to
calculate the degree of relationship between B@ndho are brothers, we will add the
two lines which are departing from the common atmeA. Hence, B and C are related
in the second degree. B, who is the uncle of Eeleged to E in the third degree. And B is
related to F in the fourth degree.

On the other hand, if we use the Canon law, theltregll be different. As mentioned

earlier, the cannon law tells us to count only oe side. When the two lines are equal,
we will simply take one line. Accordingly, the degrof relationship between B and C is
one. Conversely, if the lines are not equal, tgést line is to be taken. Hence, in the

above diagram, B is related to F in the third degre

When we look into the Ethiopian Civil Code of 1960,does not govern how the
relationship in the direct line is to be computadicle 551 tries to give some highlight
on how the computation of relationship in the didew is to be conducted. The Amharic
version of the Code states as follows
O COCE COCET CO0 OO0 OO0 OO0 CEC00 D00 0
L7 O O D 0 O DO GO G
However, this article only tells us that calculatiof degree of relationship in consanguial

line is to be done by taking the common ancestar l@snch mark.

Does the Revised Federal Family Code regulate thener of computation of degree |of

relationship? Why do you think is the reason?

1.4.2 Relationship by Affinity
Relationship by affinity is created as a result@drriage. 'Relatives through marriage
are persons who are not relatives, but which josfamily by means of a marriag@.’
When a marriage is concluded, the relationshipiméd between one of the spouses
with the blood relatives of the other spouse. Theman who marries becomes the

daughter in law (by marriage) of the father andhmobf the husband and the husband
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becomes the son in law of the mother and fathahefwife. 'The two spouses are
considered as being only one, so that all theioglships of the one become, by the
effects of marriage, common to the otHerOne thing which needs to be noted here is
the fact that the relationship created does ndieyond this. That means, a relationship

does not exist between the relatives of one spaitbehe relatives of the other spouse.

1.4.3 Relationship by Adoption
Relationship by adoption is created as a resu#t special contract between the adopter
and the original families of the adopted child. ildalblood relationship, it is a fictitious
relationship which resulted from the agreementhef parties to the adoption contract.
However, it is also an imitation of the real redaship. Chapter eight deals in detail

about adoption, and hence, it is not necessarg to the details under this section.

1.5 Effect of Family Relationship

What do you think are some of the effects of famaiationship?

There are various effects which resulted from #lationship. Relationships give rights;
they also create obligations, and also carry inciéipa. Hence, we can talk about three
effects of a relationship: creation of rights, ¢i@a of obligations and making the related

persons incapable of performing some juridical.acts

Rights emanating from a relationship- relationship results in the right of the relasv

to take the estate of the deceased relative. Bhiat say, a right of succession is one of
the effects of a family relationship. Secondly,réhis also the right of destitute relatives
to get maintenance from the other relatives. Pareiit also have a right over the person
and the estate of their children. For instanceaclartl98 of the RFC provides that the
obligation to supply maintenance exists betweereraants and descendants and also

between persons who are related by affinity indinect line.
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Obligations emanating from relationship there are also various obligations which will
subsist among the relatives. The first obligatisrthat of alimony. Relatives have the
obligation to provide alimony for the destituteatetes who cannot have their own means
of income. Moreover, there is also the duty onpgheents to take custody and raise their
children. In this regard, article 219 of the RFQspan obligation on the father and
mother of the minor child to be the joint guardamd tutors during the life time of their
marriage. Taking custody of children also involveaking decisions in respect of the
health, education as well as social contacts ofcthiel. Articles 255 and the following
articles of the RFC provide by way of obligationthe parents to take care of the health,
residence, education as well as social contadteofrtinor child. On top of this, there may
be property inherited by the child. The parentsnotheir absence, the ascendants will
have the obligation to administer the property ehaif of the child.

Apart from the above mentioned duties and righetationships may also result in
incapacities of the persons involved. The law gritbimarriage between close relatives.
The incapacity to marry is one type of incapaogguiting from relationship. Under 32 of
the RFC as well as the regional family codes refethip is provided as one essential

condition for the conclusion of marriage.

Activity 1. Form a group of five and discuss amongst yourseWkeat family is in the
Ethiopian law and the sources of family relatiopsiMake sure to consult family laws pf
at least two regions.

Activity 2. Discuss in groups the theories of computing famelationships. By drawin

A

a diagram, try to calculate the degree of relahgméetween you and your grandparents
on the one hand and between you and your nephessmbn the other hand. Use bpth

the canonical and civil law modes of computation.




Chapter Two: Marriage
Introduction

The previous chapter, presented the meaning ofljaas well as the sources of
relationship of family. As you have correctly obs=d, one and the major source of
family relationship is marriage. What is marriag&/hat are some of the conditions
which need to be fulfilled to conclude marriage™€idering the difference in the custom
and religion of the society, the FDRE Constitutas well as the Revised Family law
recognizes marriages as celebrated in accordantete custom and religion of the
spouses. One very important question which neefle twonsidered here is "Are spouses
who are concluding their marriage according to rtloeistom or religion required to
observe the essential conditions of marriage?" wiiahappen if two persons proceed to
conclude their marriage despite the non-fulfilmeritone or more of the essential

conditions? These and other related issues amuthject of discussion in this chapter.

Objectives

After completing this chapter, students will beeatd

define marriage

>

> identify the difference between betrothal and naaei
» identify the different modes of conclusion of mage
>

analyze the essential conditions for the conclusibmarriage as incorporated

under the Family law

» identify the purpose of opposing conclusion of naae and the persons entitled

under the law to make such oppositions

» identify and discuss the effect of violation of #sential conditions of marriage



2.1 Betrothal

In earlier times, before two persons conclude ragaj they would go through the
process of betrothal. Mainly the betrothal was tahed between the parents of the
future spouses. Betrothal is defined under arts8@ of the civil code as a contract
between the members of two families that a marrigigall take place between two
persons, the fiancé and the fiancée, belongindéset two families. Hence, under the
Civil Code, the betrothal contract is to be coneldidbetween family members of the
future spouses and more emphasis is given to tbheeshconsent and interest of these
family members rather than the future spouses. Mae in many circumstances the
practice shows that betrothal was concluded wherfuture spouses are underage and
sometimes not yet bofi.This means, the interest and choice of the fuspuses was

not considered at all.

On the other hand, the Constitution of 1995 recoemihe right of individuals to form a
family with their own free and full consent. As wéis the provisions of the Civil Code
dealing with betrothal were found to be contraryhis fundamental right of individuals.
Hence, the RFC has excluded the concept of betrasha whole.

However, some regional family codes maintain thencept of betrothal with
modification. The major modification made relatesthe definition given to betrothal.
All the regional laws which incorporated the coricep betrothal defined it as a pact
between the fiancé and fiancée to conclude marrageetime in the futur€. This is
unlike the definition given by the Civil Code whidhvolves only the parents or

guardians of the future spouses.

The Family Code of the Amhara region requires tharact of betrothal to be made in a
written form signed by four family witnesses, tworh each sidé® On the other hand,

the family code of the Benishangul Gumuz regiorovedl betrothal to be concluded
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Gumuz region.
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pursuant to the custom of the area. This may beerweih writing or orally, whichever is
customarily practiced in the region. When we lootoiarticle 4 of the SNNP regional

family code, both options are included.

The family codes have also provided a time framé&wor the duration of the betrothal.
Article 6 of the SNNP family code leaves it opentloe parties to determine the duration
of betrothal. However, if the parties fail to memtithe time for the conclusion of
marriage, it requires them to tie the pact withiear after the conclusion of the betrothal
contract. The family code of the Benishangul Gunmauz the other hand, gives only six
months after the conclusion of the betrothal catitréhe time framework given under
article 6 of the Amhara regional family code is tyears. Hence, the marriage has to be

concluded within two years following the betrotlahtract.

The family codes have also envisaged a situatiortie invalidation of the betrothal
contract. If one of the parties to the betrothahtcact communicate their intention to
invalidate the betrothal, or refuse to conclude rrage within the intended period or
engaged in any act to impede the conclusion of iagey the betrothal contract will be
invalidated™® The consequences of breach of the contract aw itstrated in the

subsequent articles.
2.2 Definition of Marriage

The family in the Ethiopian Constitution is recaggd as the natural and fundamental
unit of a society and an important legal and saaistitution. As a result, it is given legal
protection. One thing that should be noted herthas a marriage may be regarded as

either a status or a contract. As Jonathan Heratgd®

Marriage could be regarded as either a status aroatract. In law a status
is regarded as a relationship which has a set galeconsequences which
flow automatically from that relationship, regardke of the intention of the

parties. A status has been defined as ‘the comdiifabelonging to a class in

9 see article 7of the Amhara regional family codécke 17 of the Benishangul Gumuz family code and
article 7 of the SNNP region family code
% Jonathan Herring, Family Law, (2001), 33



society to which the law ascribes peculiar righteladuties, capacities and
incapacities.” So the status view of marriage waslgygest that, if a couple
marry, then they are subject to the law governirgrriage, regardless of
their intentions. The alternative approach would tberegard contract as
governing marriage. The legal consequences of mgeriwould then flow
from the intentions of the parties as set out inagneement rather than any

given rules set down by the law.

Marriage is perhaps best regarded as a mixtureheftivo. There are some
legal consequences which flow automatically fromrrrage and other

consequences which depend on the agreement ofattiesp The law sets
out: who can marry, when the relationship can bdezshand what are the

consequences for the parties of being married.

In Ethiopia, marriage is regarded in both the C&dde. The Revised Family Code and
the regional family codes as an institution, rattiem a contract: However, when it

comes to defining this institution, neither law® drelpful. Hence, to have a common
understanding of the institution, it is necessaryesort to the definitions given by other

foreign laws.

In the English legal system, marriage, as defing&io James Wilde in the land mark
case of Hyde Vs Hyde, is the voluntary union fée bf one man and one woman to the
exclusion of all others? This same definition is also upheld under the ralisin
Marriage Act of 1961. The definitional part as wal Section 46 of the Australian
Marriage act defines marriage as the voluntary moifoone man and one woman for life
to the exclusion of others. This definition hasrbésken from the English definition of
marriage. Both definitions contain three commonm&ets. First, the marriage has to be
concluded between a man and a woman, there isgab hearriage between same sex
persons. Secondly, the institution of marriageoisbé entered into with the absolute
consent of the parties i.e., voluntarily. In aduhti the marriage is expected to last for a
life time, death being the only cause for dissoluti

%L Tilahun Teshome, International survey of family, 157
22 definition of marriage in UK, 1).



The Philippines Family Code of 1987, on the othend) defines marriage as a special
contract of permanent union between a man and aawantered into in accordance with
law for the establishment of conjugal and famifg ff In addition to the elements that
are present in the English and Australian definita§ marriage, the Philippines family
code considers the establishment of conjugal amdlyfdife as essential elements for

marriage.

The definitions given by the different legal systehave their own shortcomings. All the
documents tend to be ideal in the sense they expeadinion to last for life, while in
reality marriages breakdown for different reasotienthan death. Moreover, the central
aim of concluding marriage seems to be establishofea family, while in reality, some

couples conclude marriage knowing that they cahawe their own childreff.

Taking into account the insufficiency of the defiioms given by many foreign laws, the

Ethiopian legislature opted not to give any deiamtat all.

Look into Chapter One section two of the RFC andtdrinfer a definition which may

incorporate various aspects of family.

2.3 Modes of Conclusion of Marriage

The Revised Federal Family Code as well as thedragFamily Codes recognized three
modes of conclusion of marriage. These are: Civérfdge, Religious Marriage and

Customary Marriage.

2.3.1 Civil Marriage (Marriage Concluded before an Officer of Civil Status)

For a marriage to be considered as being conclbeéate an officer of civil status, a
man and a woman need to appear before the offaethe purpose of concluding

marriage and give their respective consent to eéntermarriage> Hence, the phrase

23 article 1, Family Code of Phillipines
* Mehari p. 12
% article 2 of the RFC



civil marriage basically refers to the fact that tmarriage has been solemnized in front
of an officer who is empowered to accept the consémparties wishing to enter into

marriage.

The 1960 Ethiopian Civil Code provides for the bBtliment and the duties of the office
of civil status. However, implementations of theysions which deal with this office
have been made to wait for the issuance of an Qaldre published in the Negarit
Gazeta, which has never come into fffeAs a result, currently there is no established
office of civil status. In municipal areas, the ¢tions of the officer of civil status are
assumed and performed by the municipalities. Fetairce in Addis Ababa the offices of

theKifle ketemasre the ones who oversee the performance ofromvtiages.

In order to conclude civil marriage, there are aerformalities and requirements which
are stipulated by the RFC. The first formalityhatt of a residence. Pursuant to article 22
of the code, civil marriage is concluded before tifficer of civil status of the place
where one of the future spouses or one of the dacés or close relatives of one of them
has established a residence by continuously litirege for not less than six months
before the conclusion of the marriage. Hence, thensnization of a civil marriage is to
be conducted in the place in which one of the af@rtioned has established a residence
for a minimum of six months. Residence, on the ot@nd is defined by the Civil Code
as the place where a person normally resii@e code also tries to distinguish between
residing in a place and a mere sojourn in a pdatiquiace. In determining existence of a
residence, the notion of normality and intentiontloé person concerned are vital. In
addition to this, article 175/2 requires stayin@iparticular place for a minimum of three
months to constitute residence. ‘Although the cddes not settle the point, it seems that
the period of three months must be uninterruptéiowever, when it is for the purpose
of conclusion of marriage, this article of the Ci®@bde is qualified by virtue of article 22
of the RFC. As a result, those persons enumeratddriarticle 22 of the RFC have to
reside in the place for a continuous period ofrebnths. This article also answers the

guestion as to whether the period should be inpéecior uninterrupted one.

% Article 3361 of the Civil Code
27 article 174 civil code
2 vyanderlinden, Law of Persons, 34



The other formality is that of giving notice. Thé=R requires the future spouses to
inform the officer of Civil Status of their inteotn to conclude marriage not less than a
month before the celebration of the marridy€he purpose of notifying the officer is to
make sure that there are no impediments to thelesino of marriage and to allow
anyone who want to oppose to the marriage to do aocordance with the law. This can
be understood from the requirement on the pa@bfficer to publicize the notification

stipulated under the same article as well as theexjuent articles of the Code.

The process of notification and waiting period tfoe formal requirements for conclusion
of marriage before an officer of civil status) asailable in other countries’ laws as well.
For instance, all states in America prescribe stonaalities for conclusion of marriage.

And the regulations are categorized into two clasigensure and solemnizatidh.
As Ellman et al put it:

‘All states have marriage license laws. Applicanpsovide certain

information to a governmental office concerning ,aggor relationship by

blood or marriage, previous marriage etc. This mh@tion helps in

compiling vital statistics and could facilitate endement of substantive
marriage regulations by permitting the clerk to een out ineligible

applicants. For example, if the application revehldgne bride and groom
were siblings, the license would be denied undeslprohibiting incestuous
marriages. In practice, the license law does littte restrain intentional

violation of substantive regulations, becauseditiffort is made to confirm
the truth of the license application informatioh.’

On the issue of waiting period, the authors hauedhthat:

‘Most states impose a waiting period (of eitherr3badays), either between
the application and issuance of the license or betw issuance and

performance of the ceremony. ...the waiting pericguirement as well as

% article 23 of the RFC
% ra mark Ellman, Family Law: cases, text, Problems, 56
% Jra Mrk Ellman, family law cases..., 56-57



the entire licensing procedure is explained as spmg upon the parties the

seriousness of the entry into marriade.’

The 1949 Marriage Act of the UK also stipulates soformalities for conclusion of
marriage. Under this law, the parties are requtcedive notice in prescribed form to
their local superintendent registrar (in whose d@hegy must have been resident for seven
days preceding the giving of notice) of their iriten to marry®>> Here one should note
the difference in the requirement to constitutesidence under the Marriage Act of the
UK with that of the Ethiopian Revised Family Cotlinder the 1949 Family Act of the
UK, the requirement is only seven days while inEtieiopian context, the parties have to
reside in that particular area for a period naot asn six months. In addition to the notice
requirement, the parties are also expected to geoxideclaration that there are believed
to be no lawful impediments to the marrigge.

Once these preliminary formalities are fulfilleddatte work of publicizing the intention
of the parties to marry has been made by the siatus officer, the next step is the
celebration (solemnization) of marriage. Celebratd marriage is to be made publicly
in the presence of the future spouses and two sstrefor each of the future spou¥es.
One requirement stipulated under article 25 ofRR€ is that the future spouses have to
personally appear for the solemnization processolmection to this requirement, the

issue of proxy marriages can be raised.

Do you think that the future spouses need to begmtebefore the officer of Civil status|to
celebrate their marriage? Is it always mandatory tiee future spouses to be present or

is it possible to conclude marriage through repreagion?

The question of whether marriage can be concludedroxy is of little practical
importance in modern times. However, there may eumstances which would

necessitate the use of representation for marridggorically, the late Roman law and

%2 ra mark Ellman, 57

% John Dewar, Law and the Family, (1992), 34
% Section 28 of the marriage Act of 1949.

% Article 25/1 of RFC



the Canon law allowed in a clear manner celebratiomarriage by proxy. In the words
of Pomponius®
A man who was away from home might marry a womaretigr or
messenger, but marriage could not be contractetiisimanner by a woman
who was absent from the man's place of residenbe. réason for this
difference between the man and the woman resulbed the requirement of
the Roman law that the wife be led to the husbdmatise.

The Code Napoleon, on the other, does not propioixy marriage in express terms. It
simply puts an obligation on the officer of civibtus to read the parties the requirement
of the law with respect to marriage and the mutigdlt and duties of the parties which
emanates from the marriagfeln order to achieve this purpose, it seems thaptirties
need to personally be present at the ceremony. #Hawsesome French writers held the
view that in the absence of express provision winigtde marriage concluded by proxy

void, it should be considered as vaifd.

Marriage by representation is necessary when otigegbarties cannot be present for the
ceremony. ‘While its most prominent use has beewartime with one party on duty
overseas, sometimes it is used by prisorférEte First World War was the main reason
for many European countries to allow in their lafes the conclusion of marriage
through representation.

The French Law of April 4, 1915 authorized soldiarsd sailors with the

colors to marry for grave reasons by proxy with thermission of the

minister of justice and of the minister of war detminister of the navy....

Soldiers and sailors, employees of the Army andyNawd persons in the

% Digest XXIII as cited by Ernest G. Lorenzen, (1919), Marriage by proxy and the Conflict of
Laws, Harvard law Review, Vol 32, no.5, 473-474

¥ Ernest G. Lorenzen, (1919), Marriage by proxy and the Conflict of Laws, Harvard law Review,
Vol 32, no.5, 477 see also article 75 of the Code Napoleon

% Ernest G. Lorenzen, (1919), Marriage by proxy and the Conflict of Laws, Harvard law Review,
Vol 32, no.5,477

% |ra Mark Ellman, 58



service of the Army and Navy, were authorizedaly ito marry by proxy by
a decree of June 24, 191%.

Considering the need to conclude marriage by reptaton, the Civil Code of 1960 as
well as the RFC allowed by way of exception for ttenclusion of marriage through
representation. One should note here that in gmi@aeach of the future spouses are
required to appear personally and give their cantgethe marriage at the time and place
of celebratiorf* However, if one of the parties, for serious caese)d not be personally
present, marriage by representation may be alldwe@presentation. Here one question
that needs to be addressed is, what does it memetyus cause’?

The RFC does not go beyond requiring the existefeeserious cause and the existence
of consent of the represented person and definé¢ avisarious cause could be. We can
attempt to identify what a serious cause is byilogknto the laws of other countries and
the reason for these countries to allow marriagegptoxy. As discussed above, many
countries allow marriage by proxy when one of theuses are away on military work or
in the navy and sometimes also for prisoners, anaihgrs. Hence, one can conclude
that ‘serious cause’ in the Ethiopian Family Codk also be interpreted in light of these

grounds.

Compare article 12/1 cum article 25/1 of the RF@hwvarticle 586 of the Civil Code. Ty

to look into similar provisions of one or two rega family codes.

The other formality incorporated under article Z5tlee RFC is the obligation on the
witnesses to declare, under oath, that the eskentiditions for marriage are fulfilletf.

As mentioned earlier, one purpose of imposing tHesmality requirements is to make
sure that the substantive requirements for commtuef marriage are fulfilled. One way
of achieving this purpose is by requesting the @sses to confirm under oath the

fulfillment of these conditions. As can be grasfrean the next sub-article, the taking of

0 |orenzen, 479
“! Article 12/1 cum article 25/1 RFC
*2 Article 25/3. The essential conditions of marriage are discussed in detail in section....



the oath has its own consequences, and the comsmxgushould be explained to the
witnesses by the Officer.

The third formality requirement for celebration ofvil marriages is that the future

spouses need to declare openly that they have mmaséo enter into the marriage.
Marriage is an institution which is to be enteretbiby the parties of their free will. The

existence of their free will has to be openly commated to the officer of civil status.

Apart from the open communication of their will,etHuture spouses as well as the

witnesses are required to sign in the registeh@fQivil Status’?

After the fulfillment of all the above mentionedriealities, what is left is for the Officer

of civil status to pronounce them united in mareiamd issue a certificate of marridge.

2.3.2 Religious Marriage

The second type of marriage which is given recagmiby the RFC is religious marriage.
Pursuant to article 3 of the RFC, a religious nagei takes place when a man and a
woman have performed such acts or rites as deemednstitute a valid marriage by
their religion or by the religion of one of thems A& result, the formal requirements for
the conclusion of religious marriage are dictatgdthe religion itself. This is further
corroborated by article 26/1. Hence, the conclusibthe religious marriage as well as
the formalities to be followed are as prescribedh®s concerned religion. However, one
should note here that the essential conditionsdhatstipulated by the RFC need to be
observed whatever the manner of celebration ofiageris*

2.3.3 Customary Marriage

Ethiopia is a nation which is believed to be horoe rhore than eighty nationalitites.
These different nationalitites have their own pmegutustoms. The diversity in the

customs of the people has been recognized by 98 EDRE Constitution. Particularly,

3 Article 25/5 of the RFC
* Article 25/6 of the RFC
5 See article 26/2 of the RFC



Article 34/4 of the Constitution stipulates for teeactment of a specific law which gives
recognition to marriage concluded under systemelafious or customary laws. In light
of this obligation, the RFC gives the future spauttes option to conclude their marriage

in accordance with customary practices.

Pursuant to Article 4 of the RFC marriage accordmgustom takes place when a man
and a woman have performed such rites as deemednsiitute valid marriage by the
custom of the community in which they live or by ttustom of the community to which
they belong or to which one of them belong. Oneartgmt thing which needs to be
noted here is that for a marriage to be conclugedrding to custom, the custom referred
to is of three: the custom of the community in whitey live, or the custom of the
community to which both future spouses belong terahtively to which one of them
belong. This is in contradistinction to the Civib@e of 1960. Article 580 of the Civil
Code considers a marriage to be customary marwaege it is concluded under the rules
of the community to which the future spouses belongp which one of them belongs.
Defining customary marriage in such manner has dffiect of excluding marriages
concluded by two persons belonging to a certalvetbut the marriage was concluded
using the rites of a different tribe. For instatifica man from the Oromo tribe concludes
marriage with a woman from the Tigray tribe and ieariage was concluded in Amhara
region by fulfilling the rites of the Amhara tribsyuch marriage will not be considered as
a customary marriage concluded by fulfilling theqyugements of the Amhara tribe,
because neither of the spouses belong to that Cibesidering the shortcoming of article
580 of the Civil Code, the RFC included the custofrthe community in which the

parties are living at the time of conclusion of mage.

The conclusion of the marriage as well as the &itras, hence, is to be prescribed by
the concerned community. Here also note should deno the effect that the customary
marriages also need to observe the essential comglibf marriage stipulated by the
RFC.

What does celebration of marriage mean? When dsaye marriage is celebrated?




2.3.4 Marriage Celebrated Abroad

The other new introduction in the RFC is the rectogm of marriages that are celebrated
abroad. This is necessitated by the increase imtheement of people from one place to
another. Not recognizing a marriage which is cotetu by fulfiling the legal
requirements of the place of celebration would ltesn unfair and undesirable
consequences. As a result, article 5 of RFC pravide the recognition of marriages
which are celebrated abroad as valid in EthiopereHtwo things are worth mentioning.
The marriage whose recognition is sought in Etlaidpas to be concluded by fulfilling
the legal requirements of the place of celebratidns can be gathered from the phrase
‘...In accordance with the law of the place of cesian...”. Hence, when recognition of
the marriage is sought, it has to first be idestifivhether the legal requirements of the
place of celebration were fulfilled. Moreover, th@v puts public morality of the
Ethiopian people as a limitation on the recognittddrmarriages celebrated abroad. That
is to say, the foreign marriage will be recognizedEthiopia only in respect of its
formality and not as to its substari€eA good example here is the case of same-sex
marriage. Some western countries and one Africamtcg’’ have made same-sex
marriage lawful. Hence same-sex marriages couldcdrecluded lawfully in these
countries. However, these types of marriages caileotrecognized in Ethiopia for
different grounds. First, the law, though indirgcttonsiders marriage to be a union
between a man and a woman, not between the saras. dd@&nce, same-sex marriage
does not fulfill the definitional requirement of mage under Ethiopian law. Secondly,

article 629 of the new criminal Code made sexudividg and any indecent act with

*® Mehari Redae, 17
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persons of the same sex a crime. For strongermeasarriage between same sexes will
be prohibited. In addition to this, article 5 oetlRFC provides for the recognition of
marriages celebrated abroad as far as doing sonafilbe contrary to public morality.
The ground for criminalizing sexual activity betwegsame sexes is that it is repugnant to
the morality of the Ethiopian people. For the grdsidiscussed above, marriage between

same sexes will not be recognized in Ethiopia.

Can we apply article 5 of the RFC to marriages doded in the regions by way pf

analogy?

2.4 Essential Conditions of Marriage

Essential conditions for validity of marriage pémta biological, psychological and
sociological factoré® The biological factors relate to age, sex ancestéthealth of the
future spouses, whereas the psychological factate to the freedom of will of the
parties. On the other hand, the sociological aspectains to issues like marriage
between persons related by consanguinity and ffas well as by adoption and it also
incorporates bigamy. When we come to the sourcesuct restriction, O’Donovan had
the following to sa¥:

Such impediments were known to the Feteha Negestarered obstacles to

the union arising from prior relationships, fromgwious marriage, or from age.

Also included were defects arising from the cergmibself. Such marriages

were prohibited and in some cases gave rise to Ipgsactions. Many of the

impediments found in the Feteha Negest have baéamed in the Civil Code.

But those related only to the rules of religion @deen dropped.

*8 Tilahun Teshome, International Survey of family law, 159
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The essential conditions that are found in the RI€ derived from the Civil Code,
which in turn is derived from the Feteha Negest. v can say that most of the

conditions are derived from the Feteha Negest.

In the following sub topics, discussion will be reaoh these essential conditions for the
conclusion of a valid marriage.
2.4.1 Consent

Marriage is an institution which is to be enteretbiby the parties with their free and full
consent. The UN Convention on Consent to Marridg@imum age of Marriage and
Registration of marriage as well as the Recomméndatf the UN General Assembly
which was adopted in 1965 provide consent as aequasite for the conclusion of

marriage.

Pursuant to article 1 of the UN Convention, no mage shall be legally entered into
without the full and free consent of both partielsis requirement is further strengthened
by the Recommendation. The Convention as well & Recommendation put an
obligation on member states to make sure thatéuspouses have decided, of their free
will and consent, to enter into marriage. One whgampliance with this obligation is
the harmonization of domestic laws in line with tinéernational commitments of the
countries. Ethiopia is one of the countries whoehaeceded to this Convention. As a
result, the Constitution as well as the RFC andrdgonal family codes incorporate

consent as a validity requirement of marriage.

In some parts of Ethiopia, the culture does notiregthe consent of the future spouses
for conclusion of marriage; rather what really reedtis the willingness of their parents to
tie their children in bond of marriageIn effect many marriages have been concluded
not on the basis of the willingness of the spousasof their parents. This has been
considered as a ground for many disputes in famil@onsidering this deep rooted
culture, many efforts have been made to bring chapagrticularly through the use of
legislations. In this respect what comes in the foont is the 1995 Constitution. Article

34/2 of the Constitution reiterates the requirentaat marriages should be entered into
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upon the free and full consent of the parties.dditon to this the RFC considers the free
and full consent of the parties as a validity regent for conclusion of marriage.

When the international as well as domestic legstfuments require existence of consent
as a requirement for marriage, it implies that réhenust be no duress or force inducing
the marriage or any misunderstanding as to thectefié the marriage ceremony}.’

Hence, the RFC recognizes some grounds which waotidde the consent of the spouses.

o Fundamental Error
The first ground which is considered as a baseit@ting consent of the parties is error.
However, it is not all types of errors which wouwitiate the consent, rather, as per article
13/2 of the RFC; the error has to be a fundamesrtal What the law considers to be
fundamental errors are illustrated under sub ar@obf article 13. These include:

1. Error on the identity of the spouse where it is thet person with whom a
person intended to conclude marriage: - here ttetake has to be as to
identity rather than as to attribute. Cases of mseation can be
considered as fundamental error falling under tiaitegory. However, if
the error pertains to the attribute of the persiamfor instance if one party
mistakenly thought that the other was rich, it cexh be considered as a
fundamental error as per the requirement of thelarand hence, will not
be a ground to invalidate the marriage.

2. Error on the state of health of the spouse whdfected by a disease that
does not heal or can be genetically transmitteteszendants:-

3. Error on the bodily confirmation of the spouse wihmes not have the
requisite sexual organ for the consummation ohtlaeriage

4. Error on the behavior of the spouse who has thet ledbperforming
sexual acts with person of the same sex.

o Violence (Duress)
The other ground which would vitiate the consenspbuses to enter into marriage is
violence. If the consent to marry was extractedvimyence, it cannot be said that the

party has freely consented to the marriage. Asaltrearticle 14 of the RFC considers a

*! Malcolm C. Kronby, Canadian family Law, 7" ed. 1997, Stoddart Publishing c., 5



marriage concluded when consent is extorted byemim® as an invalid marriage.
Moreover, the article further illustrates situasamhich might lead the court to determine
whether the consent was extorted by violence orHehce, if the consent was given to
protect himself/herself or one of his/her ascenslamtdescendants or any other close
relative from a serious and imminent danger ordaeof danger, it can be said that the
consent was extorted by violence.
Some of the issues which need further clarificatton consent extorted by violence
include the following?
i. What must the threat or fear be of? At one timeas thought that it was

only possible for duress to render a marriage vbidaf there was a threat

to life, limb or property. Recently the court ofpsal in Hirani vs Hirani

suggested that the test for duress should focuthereffect of the threat

rather that the nature of the threat. In other werthe threat can be of any

kind, but it must be shown that the threats, pressu whatever it is, is

such as to destroy the reality of the consent avethear the will of the

individual. In the case of Hirani vs. Hirani the b accepted that social

pressure could overbear the consent. The woman thwesatened with

ostracisation by her community and her family i€ shd not go through

with the marriage and the fear of complete socsalation was such that

there was no true consent. The effect of the Hidmuision is that those

who have undergone an arranged marriage in the fafca serious threat

have the choice of either accepting their culturel ahe validity of their

marriage or accepting dominant culture’s view thmarriage should be

made voidable. This could be regarded as an appat@rcompromise

between respecting the cultural practice of arramgmarriages and

respecting people’s right to choose whom to marry.

ii. Must the fear be reasonably held? What if threats waade, but a
reasonable person would not have taken it seri@uéty Szcher it was
suggested that duress could not be relied uponsantbe fear was
reasonably held. Against this is Scott v Selbrightwhich it was

*2 Jonathan herring, family law, 2001, pearson education limited, 49-51



suggested that as long as the beliefs of threate Wenestly held, duress
could be relied upon. The second view is preferaelgause it would be
undesirable to punish a person for their carelesstalke by denying them
an annulment.

iii. By whom must the threat be made? The thereat canamfrom a third

party; it need not emanate from the spouse.

0 Judicial Interdiction

Judicial interdiction exists in the cases whereses@n is insane according to article 339
of the Civil Code and where he has bee n interdidtg the court. The court orders
interdiction of the person because his health aadnterest so requires or because his
heirs’ interest so requiré.These two conditions have to simultaneously beesrefor
the court to give order of interdiction. The oraerinterdictions means the interdicted
person will have lessened capacity and hence nedak tprotected. ‘The basic idea
underlying these protective measures is to enswate the physical person who holds
rights and duties but cannot exercise them is pgexliwith the assistance of some other
person who shall act on his behalf in most actgudtlical life.”>*As a result of the
lessened capacity, an interdicted person may cdaclmarriage only with the

authorization of the court.

2.4.2 Age

As discussed above, under Ethiopian law, marriagaiinstitution to be entered into by
the full and free consent of the parties. In ortefreely consent to the marriage, the
parties should understand the consequences of d@btsr and hence need to attain a
certain age. The Convention on Consent to MarriAgjeimum age of Marriage and

Registration of Marriage under the preamble, byingkross reference to the Universal
Declaration of Human Rights provides that it isyotllose men and women who attained

full age who can enter into marriage. This beirgréquirement, the next question would

> Article 351/1 and 2 of the Civil Code
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be as to who could be considered as being of fiél &pecifying the minimum age for
marriage is left for the individual countries tovgon through legislatior’ However, this
power of the state is not without any limitationds can be seen from the
Recommendation on Consent to Marriage, Minimum fggeMarriage and Registration
of Marriages, General Assembly resolution 2018 (Xf)nciple Il, Member States shall
take legislative action to specify a minimum agerf@rriage, which in any case shall not
be less than fifteen years of age. Hence, the numimarriageable age in any country

will be 15 years, though it can be set at higher thgn this.

There are different reasons which can be raisea g@®und for limiting the minimum

marriageable age of spouses.

‘The standard justification for age restrictions shdeen the claim that
“[m]arriage involving teenagers are more unstablah other marriages and
are more likely to end in divorce than other mages.” It is not clear,
however, that the youth of the participants is whatises their marital
failure. A number of studies point to non-age rethfactors as important

predictors of marital failure.®”

When we come to the RFC, the minimum marriageabéeis 18 years for both sexes.
Hence, any person who has not attained the fullbhd® years may not conclude a valid
marriage. However, there are circumstances in whaclvalid marriage could be
concluded without the fulfillment of this requireme This is provided as an exception
under sub article two. If the Minister of Justitar, serious cause, grants for dispensation,
on application of the future spouses, or the parenguardian of one of them, marriage
could be validly concluded. The dispensation, h@vemay not be more than two years.
This means, the maximum year that can be dispebgdtie Minister is 2 years, and

hence, the lowest age of marriage can be 16 years.

This exception provided under the RFC is in linghwthe power given to states by the

Convention as well as the Recommendation. Both mects recognize the power of the

*% Article 2 of the Convention
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appropriate authority to grant dispensation forogey reason in the interest of the future

spouses. The very basic question here is as talmgerious cause can be identified.

2.4.3 Relationship

The other essential condition for the conclusiomairriage is relationship, or rather the
existence of prohibited degrees.

Although it would be true to say that restrictioms certain types of sexual
relations are a universal feature of primitive amdvanced societies, it
should be remembered that ‘this must be undersésotheaning that some
sort of prohibition on mating is universal, not tha particular set of

relations is universally tabooed’. Thus a wide wedyi of restrictions are

possible, ranging from ‘elementary’ systems in Wwipecohibitions on certain

relations are accompanied by a requirement thaividdials marry only from

within a certain group, to ‘complex’ systems in g¥honly certain relations

are excluded and the choice of partner is lefti®individual>®

In many societies across the world there are lawgwprohibit marriage between

people who are related. The same is true in Ethiofe restrictions under the RFC are
based on two groups of relations: those based @odbielationships i.e. consanguinity
and those based on marriage, i.e. affinity. Thes#ictions were also maintained under
the 1960 Civil Code, though with a different degoéeestriction.

The prohibited consanguinity restrictions involvarnage between persons related in the
direct line between ascendants and descendhisnce, marriage between parent and
child, grandparent and grandchild is prohibited. e collateral line, article 8/2
prohibits marriage between a man and his sistaunt and also a woman and her brother
or uncle.

%8 John Dewar, 45
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There are different reasons given for prohibitingrnage between related persons. The
first argument is the fear of genetic danger inedivn permitting procreation between
close blood relative¥. In technologically advanced countries, howeveis irgued that
the availability of genetic screening could avédr tanger, and hence the restriction
cannot be supportéd.

The other arguments raised for the restrictionLidéf

‘...permitting marriage between close relations magermine the security of
the family. The argument is that children should dveught up without the
possibility of approved sexual relations latterlite with the members of their
family. The third argument can be based on the sgtEad instinctive moral

reaction against such relationships

At the time of debating on the draft RFC, the reafw restriction as well as up to what
degree the restriction should be was discussedaulgaty. Under the 1960 Civil Code,
marriage between ascendants and descendants aaswelllaterals up to thé" Hegree
was prohibited. Some suggested that the grounthi®restriction is Christianity and the
culture of the Northern parts of the country, aedde is not representative of the whole
society®® However, as discussed above, the restrictiorsis abailable in other countries
of the world and is also supported by medical evsge Hence, in order to reconcile the
different religions and culture in the country witle science a limited restriction as far
as collaterals is concerned, is adopted by the RFC.

Marriage between persons who are related by affinithe direct line is also prohibited
under the RFC article 9. On the collateral linernmage between a man and the sister of
his wife, and a woman and the brother of her husghanalso prohibited. When we
analyze the restriction in light of the grounds festriction, not all the arguments hold
water. Though there are genetic dangers involvezeimitting procreation between close

blood relatives, these dangers do not exist abetiveen affinie§* Hence, it can be
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argued that the reason for such prohibition in dffeny is one of moral, rather than

scientific.

2.4.4 Bigamy

The other essential condition for the conclusioa galid marriage is the absence of prior
marriage. As stipulated under article 11 of the R&E@erson is not allowed to conclude
marriage when he is bound by the bonds of a pregeaiarriage. Many countries have
laws which prohibit bigamous marriages. For instant we look at article 35/4
cumulative article 41 of the Family Code of the lippines of 1987 contraction of
marriage by a person during subsistence of a puevinarriage makes the subsequent
marriage null and void.

On the issue of bigamy Herring has the followingay in relation to the English law

If at the time of the ceremony either party is athg married to someone else,
the ‘marriage’ will be void. The marriage will renmavoid even if the first
spouse dies during the second ‘marriage’. So ifeaspn is married and
wishes to marry someone else, he or she must oatdatree of divorce or
wait until the death of his or her spouse. If tirstfmarriage is void it is
technically not necessary to obtain a court order that effect before
marrying again, but that is normally sought to alainy uncertainty. In case
of bigamy, as well as the purported marriage bewogd, the parties may

have committed the crime of bigamy.

Many cultures do permit polygamous marriages, altifoin British society
monogamous marriages are the accepted norm. Theee ancrete

objections to polygamous marriages. Some arguegbbtgamy may create
divisions within the family, with one husband ofemying for dominance
over the other, and particularly that divisions mayse between the children
of different parents. Supporters of polygamous rage argue that polygamy
lead to less divorce and provide a wider family ma network in which to

raise children. Polygamy could also be regarded asform of sex



discrimination unless both men and women were pgrthio take more than
one spouse. There have also been suggestions ¢hait{iing polygamous

marriages involves an insult to the religious sewsies of the majority.

These arguments in favor and against polygamousiagas were also reflected at the
time of debating on the draft RFC. Ethiopia is altmreligious and multi cultural
country. Some consider condemnation of polygamoasiage against their culture and
religious beliefs. Some followers of Islam religias@re arguing at the time of the debate
that it would be against the right that they obtlynvirtue of their religion, and hence
polygamous marriages should not be prohibited. Hewethere was also division of
opinion on the part of the followers of Islam orist} On the other hand, female right
advocates were arguing that it is against the @atiehal right of female to allow
polygamous marriag®. Taking into account the diverse views on the isthelaw opted
for the first view. Hence, for a person to concladealid marriage there should not be a
preceding marriage.

2.4.5 Period of Widowhood

The concept introduced here by the legislatureteglto the fact that a woman is under
prohibition to remarry within the next one hundradd eighty days following the
dissolution of her former marria§éThis condition was also included in the Civil Code
of 1960 and was subject to criticisms from différ@arties, particularly from female
right advocates. They construe this provision mutilng the right of female to conclude
marriage at any time she wants, mainly becausdrtfigation does not apply for males.
However, when one looks into the rationale for tt@striction, it will be clear that the

limitation is nit designed to discriminate betweba two sexes.

The rationale for the limitation under article 16 to respect the right of children
enshrined in the Constitution and other internaidmuman right instruments to which
Ethiopia is a party. Article 36/1/c of the 1995 ABR onstitution provides that each child
has the right to know and be cared for by his/laept or legal guardian. This principle
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is also enshrined under article---- of the UN Contign on the Right of the Child (CRC)
to which Ethiopia is a party. In addition to thight, article 128 of the RFC provides a
presumption as to the duration of pregnancy. Ireotd respect the right of children and
also to comply with the presumption, it is necegdaravoid any circumstances which
would create a doubt as to who the father of thmidds.®® Hence, by requiring the
female to wait for a period of 180 days followirgetdissolution of a previous marriage,

the law tries to avid any conflict of paternity.

Taking into account the modern advances of medic&nce in which the existence of
pregnancy can easily be identified, it may be adgimat the condition is unnecessary.
However, we have to also look into the fact thahynaomen in the country do not have
access to facilities providing the service. In &ddito this, the article also provides for

some exceptional circumstances in which the 188 dastriction need not be observed.

The first of such exceptions is if the woman gibésh after the dissolution of marriage
and before the lapse of the 180 d&ym such a situation, it is presumed that the cisild
born from the previous marriage and hence therensil be any conflict on paternity.
Hence, she may remarry even before the 180 daysedapRemarrying the former
husband will also avoid the conflict on paternibdehence if the woman is marrying her
previous husband, she may do so without waitinghHer180 days. In addition to this, if
she can prove by medical evidence that she is regnant, she need not wait for the
lapse of the specified time before concluding aaotharriage’’ Taking into account the
fact that it is impossible to list all the groundéich may dispense a woman from
observing the period of widowhood, the law givescdetion for the court to dispense her

from observing the this requirement for any othaid/reason.

2.5 Opposition to Marriage
As discussed earlier, marriage is an institutiom@oentered into with the full and free
consent of the parties. This assertion suggeststtigprimarily the parties themselves

who will have a say on whether they should be jibg matrimony or not. However,
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from our discussion on chapter one, what we cao iaifer is that the society and the
state also have interest in the marriage of theitwlividuals. The society and the state
regulate and provide protection for the institutioh marriage. The law, by way of
regulating the relationship, has provided certanditions which are essential for the
validity of a marriage. The society as well as ¢éxecutive organ of the government, on
the other hand, has the obligation to oversee lisersance of these essential conditions

prior to the conclusion of the marriage.

In the following section the discussion will focas as to who may bring an opposition
for the conclusion of marriage, to whom this opposi may be made, when this

opposition should be made and the form of the agipas
Who may oppose?

Depending on the essential condition which is vemathe persons who may oppose to
the conclusion of the marriage differ. When the diton violated is age, there are
potentially three groups of persons who are givenright to oppose. The first one is the
parents of the minor. If one of the future spoubase not attained the minimum
marriageable age stipulated by the law i.e. 18syahen the parents of that minor may
oppose to the marriage. In many instances undens@eiages are arranged by the
parents of the minor themselves. In such situatmmngously other persons should be
given the right to oppose for the marriage. Thiwlere the public prosecutor comes into
picture. Apart from the fact the parents of the eniare involved in the planning of the
marriage and hence not opposing to its conclusiodgrage marriage is considered as a
criminal act. Moreover, the state has also thegalibbn to see the respect for the essential
conditions of marriage. Therefore, the law gives plablic prosecutor the right to oppose
the underage marriage. Last but very importantlg, taw gives ‘any other interested
person’ a right to oppose the underage marriagee,H@e very important question is as
to who can this ‘any interested person’ be. Doesefer to any passerby or it has

qualifications?

In civil suits persons who may by plaintiffs areatified under article 33/2 of the Civil

Procedure Code. This article requires a personate la vested interest in the subject



matter of the suit, to be qualified as a plainfffhat is to say, the outcome of the suit has
to affect the person either positively or negatived that he can be the real party in the
suit. Article 18/a of the RFC should also be carestrin this manner even if we are not
talking about court proceedings. As a result, wtienlaw refers to ‘any other interested
person’ it refers to those parties who may be tieor indirectly affected by the
conclusion of the underage marriage. Under thisigrare included those NGOs which
are working on the prevention of underage marridgéfsthey oppose the conclusion of
an underage marriage, it means they are achieviagbthe goals of their establishment,

and hence making them an interested party.

When the essential condition violated is relatigpghy consanguinity or affinity, the

right to oppose the marriage is given to the asaetsdof both or one of the future
spouses as well as their brothers and sistershatie attained the full age of 18 years.
Apart from these persons, the public prosecutoithasorgan having the obligation to
safeguard the interest of the society and the ,statgiven the right to oppose this

marriage.

In cases of bigamous marriages, there are two pembo may oppose. The first one is
the previous wife or husband of the bigamous sp&uB&gamy is considered under the
criminal code of 2004 as a crime, unless it isifiest by the religion or custom of the

person. Hence, the public prosecutor has someestter the prevention of conclusion of
this kind of marriage. As a result, article 18 gisovides the public prosecutor a right to

oppose such marriages.

In the case of judicial interdiction, it is the gdi@an of the interdicted person and the

public prosecutor who may oppose to the marridge.

As we can see from the above discussions, the pensto have the right to oppose
conclusion of marriage is different with the ditfece in the type of condition violated,
with the exception of the public prosecutor. Onehaf functions of the public prosecutor

is to see that the peace, security and interesieojeneral public are fulfilled (respected).
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The public, on the other hand, has an interestemtarriages of individuals. Hence, the
public prosecutor will have the duty to take actitay way of opposition) whenever

essential conditions of marriage are to be violated

The next question to be raised in relation to g is ‘to whom should it be made?’
this is answered by referring article 19 of the RFGe Ambharic version of this article
provides that opposition is to be made to the ragericelebrating officer while the
English version limits it to the officer of civitatus. Following the English version will
have its own dangers. First, it makes referencg tnkivil marriages because it makes
only the officer of civil status the competent arga receive complaints (oppositions).
This means, if the marriage is either religiouscostomary marriage, there is no organ
empowered to entertain the opposition, as the affid civil status is not empowered to
celebrate these marriages. Secondly, one of thes raf interpretation of laws as
enshrined under article 2/4 of proclamation 3/98d@fal Negarit Gazeta establishment
Proclamation) states that in cases of discrepamtwden the Amharic and English
version of the negarit gazeta, the Amharic vergim@vails. Hence, for these two reasons

we have to follow the Amharic version of the code.

Accordingly, opposition is to be made to the orgdnch has the power to celebrate the
marriage. If the marriage to be celebrated is & marriage, opposition will be made t

the officer of civil status. On the other handtifsi a religious or customary marriage, the
opposition has to be made to either to religiotisdiss or to the elderly people celebrating

the marriage, depending on the situafion.

In order to show the seriousness of the case, gpesition is required to be made in a
written form. Hence, there is no oral oppositionmarriage. There is also a time limit
attached. The opposition has to be made 15 daysebdie celebration of marriage. In
civil marriages, there may not be that much of@bfam in the time limit at least as far as
the law is concerned. Article 23 of the RFC requitee future spouses to notify the
officer of civil status of their intention to comgle marriage, a month before its
celebration, and the latter has the obligation wbligize the same. The idea here is

everyone will have access to the notification peibéd by the officer of civil status and
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hence within two weeks those interested personsmake opposition. (there will be 2
weeks left prior to the conclusion of the marriagépwever, when it comes to the other
modes of conclusion of marriage, this kind of d@pion is not provided, making
observance of article 19 somehow impractical. Tde provided the maximum time
within which the opposition has to be made. Thmsitition takes into account various
societal values and the burden on the future sgousence, the observance has to be

strictly followed.

The other very important issue in relation to opjas is issue of appeal from the
decision on opposition. The person to whom oppwsits made has to make its decision
within five days’” If the celebrating officer rejects the oppositamd decides to continue
the celebration of the marriage, the decision béllfinal one. However, if the decision is
to accept the opposition and suspended the celebm@itthe marriage, the future spouses
or one of them may appeal to the court againstdémsion.’® This article shows the

weight given to the right of the future spousefotan family.
2.6 Effects of Violation of Essential Conditions oMarriage

The law has provided for certain conditions whieea to be fulfilled for the conclusion
of a valid marriage. In addition to stipulating ditions, it also provides the chance for
certain group of persons to oppose and therefoegept the conclusion of marriage
which does not fulfill the necessary conditions.weéwer, what would happen to a
marriage which was celebrated when one of the tondi is absent? In the forgoing

discussions an attempt will be made to answergiestion.

Before looking into the consequences of violatibeach and every conditions, we have
to first identify the difference between void andidable marriages and if such a

distinction exists under Ethiopian law.

Katherine O’Donovan had to say the following orstisisué”:-

" Article 20/1 RFC

’® Article 21/1 RFC

" Katherine O’Donovan, 1972, Void and voidable marriage in Ethiopian law, JEL vol. VII, No. 2,
439-441. It should be noted here that though the comments made by the author of the article
makes reference to the Civil Code of 1960, they still hold water.



The term void and ‘voidable’ are found in the comnt@wn system. They have
their counterparts in the laws of continental Eueap countries. In both legal
systems he terms used lack a clearly defined mgamd the transposition of a
term from one system to another is virtually imgass in the Amharic version
of the civil code there is no exact term to conve§ concept ‘void’ or

‘voidable’. Nevertheless these terms will be usedesthey are the most apt

terms available for elucidating the law.

A void act is an empty act. It does not achievetwthsets out to do so. It does
not achieve its intended legal consequences. “qudbbm est, nullum producit
effectum.” An act is void due to a defect therelmcl is so fundamental as to
deprive the act of its very existence. ‘A defeqg make a juristic act either void
or voidable. If the defect is such that the actdessoid of the legal results
contemplated, then the act is said to be void.” Tdmventional wisdom
concerning the void act is that it has no legaketff but this is not strictly so as
the act may have effects unforeseen by the aatich as those of criminal
prosecution, because of the illegality of the ddte point about the void act is
that it achieves no part of its intended legal @meences and in so far as these

are concerned it has no effect and can be ignored.

A voidable act is an act which, although it contai defect, has its intended
legal effect. The defect in the voidable act isswserious as to prevent it from

coming into effect.

“An act that is incapable of taking effect accorglito its apparent purport
is said to be void. One which may take effect ®liable to be deprived of

effect at the option of some or one of the paitiesid to be voidable.”

The defect contained in the voidable act is swfity serious to enable the act
to be subsequently attacked by one of the parties declared void by the
courts. If, however, it is not avoided the act wakke effect as a valid juristic act.
One learned writer has suggested that the corremt t@ view the voidable act

IS as “an act which gives rise to the intend-edalegonsequences, but at the



same time gives rise to a counteractive right whiohy neutralize those

consequences in so far as one of the parties isecard.”

A void marriage, if such exists in Ethiopian law,0ne to which there is such a
serious objection in law because of a grave ddfeat, should its existence be in
question, it will be regarded as never having takéace and can be so treated
by all affected or interested parties. Any courtldeation made would merely
have the purpose of affirming that the marriageeneaxisted and of clarifying

the status of of the parties as never having beami@d. Any person having an
interest therein could petition for a declaratiohrmn existence of the marriage
at any time, even after the death of the partiesceSthe parties never had the
status of husband and wife none of the normal apreseces of marriage would

follow. ......

A voidable marriage is quite different from a veoigrriage. The marriage will
be regarded as a valid subsisting marriage unlass antil it is attacked. As to
the effects of a voidable marriage, a distinctiomsinbe drawn between a
marriage which, although voidable, is never attatkand therefore never
avoided, and a marriage which is avoided. In thenfer case the marriage will
be valid and all the normal legal consequences aifriage will follow. In the
latter case, a further distinction must be madeneein those marriages which
are given effect up to the day of avoidance. hase that the use of the word
“voidable” may be criticized. It fails to distingsin between the act which is not
void ab initio but is declared void retroactively b court, and the act which is
deprived of all future effect by the court but whretains such effect as it has

had up to avoidance.

Three categories then emerge. The marriage whichoid ab initio, that is
which never came into being or had any effect; iegriage which is void
retroactively, (ex tunc), that is which came intinlyg, would have been valid
had it not been found out, but is not deprived lbfefect: and the marriage

which is void ex nunc, that is which is depriveefbéct for the future but which



holds good for the past. The only category intoclwithe Ethiopian marriage
law clearly falls is that of void ex nunc.

What is the difference between void and voidableiage? Does this distinction exist [n

the RFC? What about the regional family codes?

As we can see from the above discussion, unlikerdggal systems the Ethiopian law
recognizes only voidable marriages. A marriage iias been concluded when one or
more of the essential conditions are lacking wéllibvalidated® That is to say, from the
date of invalidation, the marriage will cease tesgxand the consequences of dissolution
of marriage will follow. However, for the time begrthat the marriage was intact, it will

be considered as a valid marriage.

The other very important thing that needs to besadtere is the change made by the
RFC in respect of provisions dealing with punishinéor violation of essential
conditions. The Civil code, apart from providing the civil consequences of violating
essential conditions, also makes reference to #malPCode for criminal punishment.
However, the civil code did not show the exact poments accompanying. As a result
maintaining these provisions was not necessary. RR€ provide only the civil
consequences and if one wants to know the crindaatequences, reference has to be

made to the Criminal code.

In our subsequent discussion, we will look into ¢hel as well as criminal consequences

of violating each essential condition.

As far as the consequence of violation of essewtalditions is concerned, we may
classify the conditions into three categories. Tingt one is the impediment to the
celebration of the marriage which does not afféstsubsequent validity, its purpose
being only prohibitory? The first condition which falls under this categds period of

widowhood. As discussed earlier, the purpose f tlmindition is to avoid conflict of

® However, we should keep in mind that this assertion does not work for all conditions. For
instance, in the case of violation of period of widowhood, the marriage will not be invalidated.
Article 37 of RFC
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paternity and to ensure the right of children towrtheir parents. If, however, marriage
is concluded without the lapse of the 180 daysukdipd by the law, the marriage will not

be dissolved®

Civil marriages are to be concluded before an effiof civil status, who is competent
enough to celebrate marriages, and by fulfillingaie formalities. However, the fact that
the officer does not have competence to celebraaiage will not be a ground to
dissolve the marriag€. Moreover, article 25/3 requires the officer tol tile future
spouses and the witnesses the consequence ofitiodaration before taking an oath. The
failure of the officer to inform this fact to thattire spouses and the witnesses will not be
a ground to dissolve the marriage. Another formaktiated to celebration of marriage,
as incorporated under article 25/6 is, the requardnmon the part of the officer to
pronounce the parties united in marriage after thexe fulfilled all the requirements and
issue certificate of marriage. The failure to filfinis requirement is also not considered

as a ground for dissolution of marriage.

The other group of impediments relates to thosechwiwill prevent the marriage from
taking place and make the marriage voidable iakes place, but for reasons occurring
after the marriage, the impediments cease to andtthe marriage becomes valid. ‘The
distinguishing aspect of this group is that the mage, although voidable after
celebration and thus open to dissolution, can lbsequently validated. This means that
the marriage which is voidable after its celebratidue to a defect therein can
subsequently become valid through #e factoremoval of the impediment or by the

passage of time. This process is known as valid4fio

Those marriages which are voidable, but may bedatdd include underage marriages,
bigamous marriages, marriages concluded by judiiciaterdicted persons, marriages
concluded under the influence of violence, marsagencluded in the existence of

fundamental error.

8 Article 37 of RFC
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Underage marriages: - the RFC under article 3lestahat marriages which are
concluded by a man and a woman who have not attahmee full age 18 years can be
dissolved. The dissolution obviously is to be mhgéhe court by application. As to who
may apply for the dissolution of this marriagejcet31 states that any interested person
and the public prosecutor may do so. The term fjatgrested person’ for purposes of
application for dissolution should be construedisimilar manner as it is construed in

article 18.

What makes this condition a relative conditionhigttthe dissolution of the marriage may
not be sought once the spouses have attained thienamh marriageable ad&.Hence,
even if the marriage is voidable for non fulfillmeof the required age, it may latter be

validated as a result of attaining the required age

The Criminal Code, on the other hand, attachedigahsanction on this voidable but
validatable marriage. A person who concluded mgeriaith an underage, knowing that
she has not attained the minimum marriageable @gadaed under the family law, will

be subject to rigorous imprisonment for not mom@ntthree years. This is so if the victim
is 13 years and above. However, if the victim iwel3 years, the punishment will be a

rigorous imprisonment not more than seven y&ars

Bigamous Marriages: - the bigamous marriage als ifato the category of marriages
which are voidable but validatable. Either spoustshe bigamous marriage and the
public prosecutor are given the right to apply tbe dissolution of the bigamous
marriage®® The application for dissolution may be made ordylang as the former

spouse of the bigamous marriage is alive. If howetree former wife dies, it can be

validated. A presumption of validity is attachedbigamous marriages until avoided by
dissolution. ‘Nevertheless the bigamous marriageigue in that its validation does not
come about automatically after a lapse of timeyaidation occurs upon the death of the

first spouse®’

8 Article 31/2 RFC
8 Article 648 of the Criminal Code.
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Article 650 of the Criminal Code, on the other hastipulates the criminal consequence
of concluding a bigamous marriage. The party whachaed a bigamous marriage will
be sentenced to a simple imprisonment, but if lretsincluded the second marriage by
concealing the truth and deceiving the new spotlee punishment will be five years
rigorous imprisonment. On the other hand, if thes spouse was aware of the previous
marriage of the bigamous spouse, he/she will beesead to simple imprisonment. One
thing that needs to be noted here is that bigampislways a punishable act. Bigamous
marriages may be allowed in some religions andupest If the family law of a certain
region allows the conclusion of a bigamous marridigere is no reason for the criminal

code to penalize those who concluded a bigamousagaf®

Defective Consent: - consent constitutes the bEsiment for the conclusion of marriage.
There are various grounds which may vitiate theseah of a person. Articles 34-36 of
the RFC deal with the fate a marriage which has lmeamcluded in the absence of the
consent of one or both of the parties. Whateveurglccauses the defective consent, the
marriage concluded in such manner will be dissal\amvever, there is a difference in

the time limit within which the application for dislution may be made to the court.

In case of a judicially interdicted person, it letjudicially interdicted person and the
guardian who are given the right to request theddiigion of the marriage. The JIP may
not apply for dissolution six moths after the datéermination of his/her disability. And
as for the guardian, the application has to be nwitien six month after the day on
which the guardian becomes aware of the existehoeaiage, and in any case after the
disability has ceased. Here we arae dealing withtiywes of limitations. The first one is
a relative limitation in that it depends on wher thuardian becomes aware of the
existence of the marriage. The second is an alesbiaitation. In all the circumstance,

unless an application is made within the specifie@ the marriage will be validated.

When the consent is vitiated as a result of amfeiolence, the party who concluded the
marriage under the influence may apply to the diggm of marriage. However, the
application cannot be made six months after theates of the violence. So, the party

seeking for the dissolution of the marriage haméke application at the time when the

8 Article 650 of the Criminal code.



violence is still intact or alternatively within xsimonths after the cessation of the
violencé®. There is also a two year absolute limitation Wwhidgll be counted beginning
from the date of conclusion of marriage. Once these limitations have passed, the

marriage becomes a valid one.

In case where the consent was vitiated by errogsetiver has concluded marriage due
to fundamental error may apply for the dissolutddrthe marriage. The application has to
be made within six months after the discovery efeiror®. Otherwise, the marriage will

be valid. It also has a two year absolute periolthafation.

Apart from dissolution of marriage which suffersrfr a defect in consent, there is also a
criminal sanction attached. The party who has caledethe existence of one or more
conditions which will cause the dissolution of niage will be punished by simple
imprisonment not exceeding two years and a fineeroeeding five thousand bitt.

One very important thing which needs to be noteé it is not only those persons who
concluded the voidable marriage who will be liatdecriminal punishment. Rather the

law also includes those persons who celebrated mactiages”

The third category of impediments is absolute inwpedts. Under this falls relationship

by consanguinity and affinity. ‘These obstaclessveyrave that they can never be cured
and therefore the marriage can never be validatéda.couple are married despite this
impediment their marriage remains voidabifeThat means it may be dissolved at any
time. The public prosecutor and any other inteckgierson are given the right to apply

for the dissolution of such marriage.

Review Questions

1. Does the Federal Revised Family Code consataily as an institution or a contragt?

Is there any difference in the regional family cedeonsult at least two family cod

[
wn

% Article 35 RFC

% Article 36 RFC

%% Article 646 of the Criminal Code

%2 Article 647 of the Criminal code. The code further classifies those persons who celebrated such

marriages with intention and negligently. Obviously the difference lies on the accompanying
unishment.
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from the regions.

2. Is there any difference on the effects of mgegawhich is concluded before an offi¢

of civil status and religious or customary marris@&Vhat do you think Is the purpose

including religious and customary marriages inR#eC?

3. What do you think is the rationale of the lawattow for an opposition to be mad

When do you think is the proper time to make anosgon?

4. Discuss the criminal as well as the civil effecf violating the different essential

conditions.

5. Which kinds of errors are considered as fundaahewarranting the dissolution ¢

marrriage?

6. Do you think the right of individuals will be alated by maintaining the definitig
given to betrothal ubder the Civil Code? Why/ wiogh
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Chapter Three: Effects of Marriage
Introduction

People conclude marriage for different reasons.iBuatany circumstances, it is the need
to have the support and assistance of others whicbnsidered as the driving force for
the conclusion of marriage. The effects of marriagemainly derived from the purposes
its conclusion. Generally we can classify the @ffdnto two: personal and pecuniary.
The personal effect relates to the obligation ef $pouses to support, respect and assist
each other as well as to cohabit among others. @nother hand, the spouses may
acquire property either before the conclusion atnduthe lifetime of the marriage. One
important issue which arises as a result is theeositip of such property. In connection
with the ownership of property, it is also essdribasee the right of third parties who are
creditors of the spouses. In this chapter you Mdrn the effect of concluding marriage

on the spouses' personal life as well as its effac¢he property.
Objectives
After completing this chapter, students shouldlie &

» Discuss the personal effects of marriage

» Distinguish the difference between contract of mage and certificate of

marriage
» Analyze the pecuniary effects of marriage
3.1 General overview

Marriage is the organizing legal concept for theppses of defining and attaching
significance to a certain set of legitimate hetexosl familial relations? The definitions

given and the conditions attached to the conclusiomarriage serve a purpose only to
the extent that marriage makes a difference tdeth@l rights and remedies of those who

marry. That is to say, marriage confers a statusiaried couples. As a result, marriage
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has a significant effect on the legal position pbuses. In the following sub section, a
discussion will be made on the different effectsnarriage may entail between the

couples.

In discussing about the effects of marriage, omegtthat needs to be always taken into
account is the fact that all marriages producestimee legal effect, without considering
the mode of their celebratidnAs far as the marriage is concluded in complianith
the essential conditions of marriage, which aradvédr all modes of conclusion of
marriage, the effects of all marriages are idehtifais is similar with the French law. As
Planiol clearly statef

The effects of marriage are always identical. Therkut one French marriage.
This was not always the case everywhere. Amondtmans there was the
matrimonium injustum for foreigners and Latins, atite contubernium for
slaves. The latter did not produce the effects ustae nuptiae. Certain
legislations (Prussia, old Russia) recognized moegec marriages, a type of
legitimate union, inferior to marriage. They didtrgive to the wife or to the
children the rights they would have had as a resdlia veritible marriage,

particularly as regards equality of rank with hengband or their father.

In addition to considering all marriages as having same legal effect, the law also
avoided the requirement of consummation as a dondibr the marriage to have legal
effect®” Hence, a marriage, once celebrated will have fettefvithout having regard to

the fact of consummation of the marriage.

What do you understand by the phrase ‘contractafriage’?

As mentioned earlier, marriage engenders speclgations between husband and wife

which are the result of their status as spouseweMer, in many legal systems the parties

% Article 40 of RFC
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themselves were given some degree of freedom trrdete the effect their marriage

will produce through the conclusion of a premaragteement.

A premarital agreement, also referred to as anampéial or pre-nuptiahgreement, is a
contract entered into by a man and woman beforg thary. The agreement usually
describes what each party’s rights will be if thiiyorce or if one of them di€&. There
are different reasons for drawing a pre-nuptialeagrent. ‘Premarital agreements help
clarify the parties’ expectations and rights foe tluture. The agreements may avoid
uncertainties and fears about how a divorce coughtdivide property if the marriage
fails.”®®

A prenuptial agreement will be enforceable by tlart as far as it has fulfilled the
requirements stipulated by the law. In some dewsopountries some voiced their
concern on the effect of enforcing the premaritgeament on the rate of divorce. The
assumption being, the enforcement of prenuptia¢emgents will lead to more divorce.

However, recent developments show otherwise.

The increasingly routine enforcement of premargieements is another clear
representation of a changed attitude toward privatdering of the terms of
marriage and divorce. At one time, courts declirnted enforce premarital
agreements on the grounds that such arrangementsuemged parties to
divorce. Even today, many courts intervene whemapréal contracts that are
fairly executed ex ante lead to what seems to bguitable results ex post.” In
general, however, the formerly hostile judicialpesse has been replaced by a
presumption of enforceability..The move toward private ordering of marital
relationships represents a major shift in the law®nce toward intimate
relations, a shift that has been correlated empilic with an increased
incidence of divorcé?

Under Ethiopian law as well the freedom of the iparhas been recognized by allowing

them to sign contract of marriage before or ondaiee of their marriage. Here we have to

distinguish between a contract of marriage andifoate of marriage. Certificate of

Zz http://www.abanet.org [accessed on March 10, 2008]
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marriage refers to the document to be drawn bytfieer of civil status which shows the
conclusion of marriage of the parties. On the otteerd, as per article 42/1 of the RFC, a
contract of marriage is a contract which is sighgdhe spouses before or on the date of
their marriage for the purpose of regulating thggrsonal relations and the pecuniary
effect of their marriage.

Though the spouses are given the freedom to regthat personal and pecuniary effect
of their marriage, this freedom is not without liation. As per article 42/3 of the RFC,
the parties are not allowed to derogate from thendatory provisions of the law.
Moreover, the parties may not also impose an ofitigaon third parties®* The contract
of marriage is signed by the parties to regulagdr ttelationship, and not the relationship

between the spouses with third parties. Hencelithigation was imposed in the law.

The Civil Code on Obligations provides four elensefur the formation of a contrat¥
The first requirement is that of capacity. The cacting parties have to be capable of
giving their consent which is sustainable at law.&rule, a person has to be capable to
enter into marriage. However, when it comes togdiadly interdicted persons, article 15
of the RFC allows a JIP to conclude marriage aféeuring authorization from the court.
Then the next point will be what will be the effetcthe JIP wants to sign a contract of

marriage as well?

Article 43 of the RFC provides an answer for tiibe contract of marriage has to be
entered into by the JIP himself or herself and thatso has to get the approval of the

court. Unless it fulfills this condition, the coatt will not be valid.

One other requirement provided by the Civil Coddarrarticle 1678 is that of form. In
principle, parties are free to choose any formhatttme of contracting. However, if the
law provides for a special form, that special fdias to be observed by the contracting
parties. When we come to contract of marriageclard4 of the RFC stipulates a special
form to be observed by the parties. The contrachafriage has to be made in a written
form and needs to be attested by four witnesses, ftam each side. A contract of

marriage is somehow peculiar than the other cotstiaeing to the nature of relationship

10 Article 46/1
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existing between the contracting parties. As a ltesti the special nature of the
relationship which exists between the spouses, litard to accept that there will be the
free consent and willingness of the parties to signmarriage contract. That is why the
law requires the attestation of four witnesses van® also required to represent the
husband and the wife. Apart from the requiremerdttéstation, the contract also has to
be deposited with the court or the office of cisihtus'> One question which can be
raised in relation to this last requirement is wivdk be the effect of not depositing the
contract? Does it mean the contract will lose &bdity?

There are two views reflected in respect of th&ués The first one tends to favor the
assertion that the contract of marriage, unlesesitsnl with the office of civil status or

the court, will lose its validity. While the secopasition is that the contract will have
binding effect as between the parties, but noegands third partie* The second line

of argument is based on the rationale for the requent of deposit. The reason for
requiring the deposit of the contract is to makaviilable for third parties so that they
will take precautions. Hence, the failure to deptise document should not make the

document to lose its validity; rather it will noave effect on third parties.

After looking into the rationale for depositing tbentract and the fact that article 45 does
not attach any consequence for the failure, oneéstao favor the second line of
argument, especially when we compare article 4% what of article 44. If the form
requirement is not fulfilled, the law provides tltae contract will not be valid, whereas
this kind of stipulation is not present for artielg. If, the legislature planned to require
deposit of the contract at the pain of losing igidity, it would state that, in the same

manner as it did under article 4.

The contract of marriage, if valid under the lavill govern the pecuniary effects as well
as the personal relationship of the spouses. Hawévthe parties did not conclude a
contract of marriage, or if the contract is notidathe law intervenes and regulates their
relationship. In the next section, the discussialh e on the personal and pecuniary

effects of marriage as regulated by the law.

103 Article 45 of RFC
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3.2 Personal effects of Marriage

Marriage produces special obligations betweenhtieband and the wife as a result of
their status as spouses. Under the 1960 Civil Csmteage of the obligations were common
to both spouses while some were peculiar to thédndg (the duty to give protection to
the wife-article 644) and some special to the Wife duty of obedience-article 635/2).
The 1995 FDRE Constitution guaranteed the equalitypoth spouses at the time of
entering into and during marriage. These proviswinthe Civil Code are contrary to the
Constitution. As a result, these conditions arendbaed under the new RFC. What we

have under the RFC is obligations which are comtodsoth spouses.

3.2.1 Respect, Support and Assistance

Both spouses owe respect, support and assistaneacto othéf®. It is the first of all
duties and it acts as the foundation as the olgécharriage is the establishment of
family which requires the assistance and respeetoh other. Article 68 of the Family
Code of the Philippines also incorporates moreess the same type of obligation. Under
that article the husband and wife are obliged teeole mutual love, respect, and render
mutual help and support. In some countries, thesgpoare even required to take an oath
before witness (the audience) saying that theyresipect, honor, love, support and assist
the other partner until deatl’ The duty to respect, support and assist each ather
fundamental duty on both spouses which serveseafotindation of the family. The duty

is always to be observed irrespective of the hedlthe spouse.
3.2.2 Family Management

The other personal effect of marriage is relatethtomanagement of family and care of
the children. The Constitution under article 34¢agnizes the equal right of the spouses
at the time of entering into, during marriage ahtha time of divorce. By virtue of this

article both spouses will have equal right in apects, including the management of the

196 Article 49 RFC
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family. In line with this assertion of the Constitin, article 50 of the RFC reflects the
equal right of both spouses in te management ofaimély. Moreover, the spouses are

required to cooperate in protecting the security iaterest of the family.

Guiding children to be responsible citizens of sleeiety is one of the obligations of the
parents towards their children. In this respecticlaer 50/2 of the RFC requires both
spouses to cooperate in the bringing up and ergstiien good behavior and education of
the children. Since the parents are the joint ciats of their children, the responsibility
in relation to the education, health and behavidghe children is to be shared jointly.
However, if one of the spouses is under disabiatysent or abandons the family, or is
away, the responsibility to manage the family regten the other spouse. Hence, if, for
instance, one of the spouses is away from homedocation or work, the responsibility
of managing the family and bringing up the childrests upon the spouse who stayed at

home.

One thing which will be point of discussion in f&a to family management is the case
of children from previous marriage. In this regaadjcle 52 RFC provides the exclusive
right of each parent to make decision in mattersceming the upbringing of children
whom that parent had before the marriage.

3.2.3 Cohabitation

The other fundamental obligation of the spousethésduty to cohabit’® One of the
purposes of formation of marriage is to establisb In common. If the duty of
cohabitation is not fulfilled, the union of the spes is destroyed® The obligation of
living together includes the conjugal duty. ‘Theigprudence holds that the unjustifiable
refusal to have sexual relations with the spousestdoites a violation of the obligations
of marriage**° The RFC also requires the spouses to have sealagions normal in
marriage unless these relations involve a riskeniossly prejudicing their health. As a
result of this obligation, one cannot talk of malritape under the Ethiopian law.

198 Article 53 RFC
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One important outcome of this obligation is theedetination of residence of the

spouses. Who will determine the common residentleeo$pouses?

In earlier times, the Civil Code gives the rightdgtermining the common residence to
the husband*' It is only when the residence is established imanner manifestly

abusive or contrary to the contract of marriagé tha wife may voice her concern to the
family arbitrators. This provision obviously is agst the constitutional right of the wife

which guarantees the equality of both spouseseatithe of entering marriage, during
marriage and at the time of divorce. As a restke, RFC under article 54 gave both
spouses equal say on determining the common resddtence, currently both the
husband and wife have equal right on determiniregr tbommon abode. What if the

spouses could not reach to agreement?

The Family Code of the Philippines also entails siaene obligation on the spouses.
Article 69 of the code gave both spouses the tigffitx the family domicile. If, however,
there is disagreement, the court may intervenenaaice the decision for them. When we
come to the RFC, it does not particularly addressissue. However, if the spouses have
differences on this matter, it can be referredatmify arbitrators as it can be considered
as dispute arising out of marriafé.However, if the parties request to dissolve the
marriage on the ground of their disagreement, #gigign is to be given to the court, and

not to the arbitrators.

The duty of cohabitation is a conditional duty. i$t conditional in the sense that it is
subordinated to the accomplishment of all the @hiams flowing from marriage*® If

one of the partners fails to perform his/her paithe duty, the other partner may require
the cessation of the obligation to cohabit. In &ddj one of the partners may have to
leave for study or on the job. In such circumstantlee duty of cohabitation cannot be
fulfilled. In view of these circumstances, artiélg of the RFC allows the parties to make

agreement to live separately for a definite or fimilie period of time.

1 Article 641 of the Civil Code
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3.2.4 Duty of fidelity

From the moral point of view, the principal dutyeated by marriage is the duty of
fidelity. In this respect article 56 of the RFCpsiliates that both the husband and wife
owe fidelity to each other. ‘The duty of fidelity hot a duty of mere morality; rather it is
sanctioned by positive law:* Article 652 of the Criminal Code makes adultergrime
punishable upon complaint. In earlier times in sdareign countries several differences
were noted in the repression of adultery, dependmgvhether it is committed by the
husband or the wife. In many instances the wifd W subjected to a stricter and
rigorous punishment as compared to the husband. fBason given for such
discrimination is that:

The adultery of a wife can have much more dangeroosal and physical
consequences than that of the husband. When a maigtes a mistress the
children born of her do not enter the family. Themain strangers to his family.
When the wife has a lover, if she has childreny thal be the legitimate
children of her husband. He may bring a suit inagi®val, but the proof
necessary to drive out of the family the childrdrovare not his, may often fail

h|m 115

3.3Pecuniary Effects of Marriage

Marriage also affects the pecuniary relationshiptiod spouses. In discussing the
pecuniary relationship of spouses, one major goestthich needs to be answered is
‘who owns the family property?’ There are seveessons as to why it is important to
know who owns a particular piece of property in timarriage, some of which

includes™®-

I. If someone becomes bankrupt then all of their ptgpglls into the

hands of the trustee in bankruptcy. The propertyhefbankrupt’'s spouse

" Planiol, 518
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or partner does not. It is therefore, necessarkiiow whether certain

property belongs to the bankrupt person or theirtiper.

Ii. If a third party wishes to purchase property it nay important to know
who the owner is. Particularly when a house is&asbld, it is necessary
to know who the owner of the house is so that hshercan sign the
appropriate paperwork. There have been cases whasbands have
sold the family home behind their wives’ backs.suth cases it is
important to know whether the wife had an intereghe property and,

if so, whether the purchase is bound by her interes

ii. On the death of a family member it is importanknow who owns what.
So, if a wife left all her books to her brother her will, it would be
important to know which books were hers and whiobks belonged to

her husband.

iv.  Ownership of family property has important symbglaver. At one time
the husband owned all of his wife’s property. Treiected the fact that
he was regarded as in control of all the familyféaas. It is arguable
that if the law were to state that family propeisyjointly owned, this

would reflect a principle of equality between spEsigimarriage.

For the above listed and other reasons, it is sacg$0 determine as to who the owner of
a particular property is. As mentioned earlier, tcaet of marriages play a great role in
determining such issues. However, the spouses miagraw a contract or the contract
drawn may not be valid for different reasons. lobssituations, the law will intervene. In

this respect, the law should seek to track thregsaiFirst, the law should produce as
high a degree of certainty as possible. Secontly,law should reflect the wishes and

expectations of most couples. Thirdly, the law $tidne practical and easy to apply”

In the following subsection, a discussion will bade as to how the RFC governs the

pecuniary relations of spouses.
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3.3.1 Personal property

Marriage results in the unification of the spouaad not their property. As a result, the
law recognizes the existence of personal propartyarriage. Hence, the property which
the spouses possess on the day of their marriagehioh they acquire after marriage by
succession of donation, will remain their persquaperty**® In addition, if the spouses

get property through either succession or donattem that property will remainto be the

personal property of the successor or donee.

In theory marriage is an institution which the speai enter into for life long. The

assumption is that the parties will remain marred several years to come. In such
situations, there will be a probability of mixtuoé personal with common property. For
instance, the husband may need to sell the carhwigcsucceeded from his late father
and buy a new one. Would the new car remainto bep&rsonal property or would it

change to common property?

In principle properties acquired by onerous titteeramarriage through the exchange of
personal property will remainto be personal propeftthe spouseS-However, for this
principle to work, the party claiming to retain thersonal property has to apply for the
declaration of the court of such facts. Failuregti the declaration has the effect of
making the property common property. In the hyptithé case mentioned above, unless
the husband seeks the approval of the court, tidynacquired car will be common

property of the spouses.

One important thing that can be understood fromath@ve discussions is that the mere
fact of conclusion of marriage will not create coommproperty regime. There is the
possibility of retaining and having personal prapeiThen which property will be
considered as the common property of the spousefe Inext section, this question will

be answered.

118 Article 57 RFC
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3.3.2 Common Property of Spouses
The notion of community of property interest betwi#e husband and wife has
had a long and interesting history. Traces of idisa are found in Babylonian
legislation over 4,000 years ago, as well as iniamcEgypt and more modern
Greece. There is no evidence, however, of any ctionebetween these ancient
vestiges and the system as we know it. Neithelrwkdind its beginnings in the
Roman law. The origin of the system seems rathie to the customs of certain
Germanic tribes. The migration of these tribes tlgioput Western Europe were
very extensive and resulted in widespread diffusiaine community idea. Thus,
the Franks introduced it into northern France ar tGoths into Spain where
distinct evidences of the community appear in do®isd Visigothic code in the

7" century™®°

The concept of common property of spouses is asorporated under the 19960 Civil
Code well as the RFC. The first category of prope&hich is considered as common
property is the income of the spouses. The sowtése income can be three: personal
efforts of the spouses, meaning the income acquinedugh employment, income
derived from the common property, or thirdly, inamerived from personal property.
Irrespective of its source, income is the commaperty of both spouses. Income of the
spouses is made common property because it is #e@nsnof living of the spouses
themselves as well as the childféhin relation to income derived from the property of
the spouses (personal and common) the argumeertraghe risk of not being able to
cover the cost of family; moreover, it is also tethwith the obligation of the spouses to
cooperate for protecting the security and inteoéshe family. In addition to this, as far
as the income from personal property is concertiete is a belief that the other spouse
has contributed to the up keeping of the propemnty lzence the generation of income. As

a result, the income is made common property.

120 \.R. Kirkwood, (1950), Historical background and objectives of the law of community property
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In light of the above discussion, do you think pEmbenefit is a common property?

The major practical problem concerning income obuses is the pension. Would
pension be considered as common property of spdusesn attempt to give an answer
to this, Wondewossen had tried to see the praofittee courts in light of the pension law
of the country. The relevant part of the articlesiproduced het&-
There is a split between judges as to whether #tgement pension is a
common marital property or not. The federal fisstance court, in Civil File
no 3361 ruled that a retirement pension is the peas right of the one who is
employed in the public service and rejected théntlaf a wife to be awarded
part of the pension, in file no 767/93, the samearicoeached the same
conclusion, arguing that the source of the penswas the respondent’s
employment in the public service. The employmesteekbefore the petitioner
and the respondent concluded marriage. As such, chet rejected the
petitioner's claim to part of the retirement pensiattributable to the
contributions made by the ex-spouse during theebdsyof their marriage....
Retirement plans differ depending on who pays terflan and how benefits
are determined. One is a pension plan system wiate the employee and the
employer contribute to the pension fund. The otbex system where only the
employer deposits to the pension fund. Ethiopissdu# have the latter kind of
pension plan. The public servant's proclamation 84&5/2003 requires both the
public servant and the employer to contribute ® @ivil Service Fund.
In some jurisdictions that have contributory platise employee is entitled to
receive what he has contributed even if he quitdigggating in the plan by
terminating his relation with the employer. So, witee employee contributes in
such pension plans vests immediately.
However, the employee's interest in the amountbatable to the employer's
contributions may not vest until the employee hasked for a definite period of

time.

122 \wondwessen Demissie, Implementation Problems of the Revised Family Code, Berchi issue
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One has to note the difference between vested qremgjhts and matured
pension rights. When a pension benefit is vestéadiumatures, an employee is
absolutely entitled to benefits, though he is mtitled to actual payments until
future date. According to Ethiopian pension lawitmer the employee's not the
employer's contribution is vested before the engddyas provided service for
certain period of time in the public office.

Under article 21/3 of the Public Servant's Pensjommoclamation, a public
servant who leaves his work before completing &arsyis not entitled to what
he contributed. His contribution is vested and leman be collected if he
resigns after working for 10 years or more. As melgathe contribution made by
the employer, contributions are said to be vestedde employee is entitled to a
retirement pension for life....

Generally the amount to be deposited to the Cigilvie Fund, from which
retirement pensions are paid, is ten percent ofdalary of he public servant.
The public servant contributes four percent, aned tBmaining six percent is

contributed by the employer.

In so far as the employee contribution is maderuthe marriage, there is no
doubt that the four percent contributed each masth marital property. This is
because the contributed money is part of the salahych is common property
of spouses. The employer's contribution is alsaatad property to the extent it
was made during the marriage and that such contidms made because the
employee spouse was providing service to the pubhough not salary, the
contribution made by the employer is an employmelated benefit that should
be treated as common property lie salary, whichperhaps the primary
employment-related benefit. Therefore, as ling fasy tare made during the
marriage, it is the contribution made by both thebic servant and the

employer which should be treated as marital propert



The second category of property which is considasedommon property of the spouses
is property acquired during marriage by an onetiiles™* Hence, all property which has
been purchased by the spouses ore either of thangdbeir marriage will be considered
as common property. This article should be readooathy with article 58/2 of the RFC.
As a result, it has to be fist checked whether plaaticular property has been declared as
personal property of one of the spouses by thet.cturaddition to this category of
property, property donated or bequeathed conjoimtlythe spouses will also be
considered as common property.

One important thing which needs to be consideregtlation to community property is
the legal presumption provided by the law. Artiég of the RFC basically provides a
presumption in favor of community property. Meaniaf property in the marriage will
be considered as the common property, unless e spouse proves otherwise. As Dr.

Kifle succinctly elaborates %
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oopoot gooo bbb oo oo bbb goopb booooob booooo
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One basic question which could be raised in refatiothis legal presumption is whether
the presumption holds water in a situation wheeepttoperty is registered in the name of
one of the spouses only. Proving ownership of stypes of property like vehicles and

house need license. And in many circumstanceseadeis issued in the name of only
one of the spouses, even if the property is obtltheing the marriage. This will have a
negative impact on the right of the other spousariodis disputes resulted from this
during the time when the 1960 Civil Code was apiie, and the views of the courts
were diverse. In order to rectify this, the RFC pdes a qualification for the

presumption. Hence, the legal presumption woultitsti applicable even if the property

is registered in the name of only one spouse.

In this connection a question may be asked asetdaie of a house whose construction
was finalized after the conclusion of marriage, the land on which to construct the
house was obtained prior to marriage by one osflmises. Would this be considered a

personal or common property?

In the case between heirs of w/ro Amelework GelsteAto Bishaw Ashame et'at., the
Federal first instance court after establishing thet that the house in dispute was
common property, proceeded in stating that the tamd/hich the house was built belong
to the deceased. Then the court gave an ordehéosdparate estimation of the price of
the land and the house and decided that only theepds from the sale of the house is
subject to partition. As such, the claimant (howpandents) would be required to pay
only half of the estimated price of the house withoonsidering the price of the land on
which the house was built. The case was brougtitedassation division of the Federal
Supreme court. The court in its reasoning statatighivate ownership of urban land has
been abolished by virtue of Proclamation 47/67, lmdl is the property of the state.
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Hence, there cannot be separate estimation ofribe pf the house and the land. With

this reasoning the court repealed the decisiotiseofower courts.

In another case, between Ato Mekonen belachew Veo vlemitu Adem!?® the
construction of the house in dispute began few hwidefore the conclusion of the
marriage. The respondent obtained the land as @tref being a member of a
cooperative society and she also took loan for ttocison. However, the loan was paid
after the marriage and through the claimant. ThkCFES well as the FHC held that since
the construction of the house began prior to thelesion of marriage, the house is the
personal property of the wife and hence the clatnsdmould be refunded the amount
which he had spent on the house. The Cassation onuhe other hand held that since
the house got its current structure as a house,sarcd the loan was paid from the
income of the spouses, which itself is a commorpgrty, after the conclusion of the
marriage, the house is the common property of poeises. Hence, as per the decision,
what matters is not the time in which the land \waquired, rather whether there was

sharing of burden in the construction of the house.
3.3.3 Management of Personal and Common Property of Spoas

The other important issue which needs to be digthiss relation to personal and
common property is the management of such prop@rho has the power to administer
and manage the personal property of the spouse? &ibat the common property? This

section addresses these questions.

As the law clearly stipulates under article 59,hegpouse is to administer his respective
personal property. However, through the contractmafrriage, administration of the
property may be entrusted on the other spouse. dergthere is also the possibility of
assigning the other spouse through the contraageficy*?’ One question which needs
to be raised here is whether the contract of ageangluded between the spouses require
the approval of the court as per the requiremedeuarticle 73 of the code. This article

requires contracts entered into between spousasgdorarriage to be approved by the

126 cassation file no 25005
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court on pain of invalidation. The assumption unddicle 73 is that considering the
special nature of the relationship existing betwgentwo spouses, they may not freely
consent to the contract. Then, should we extersdré@soning also to contracts of agency
entered between the spouses for the administrafitime personal property of one of the

spouses? In this respect Ato Mehari has the foiigwd say**®

ooooo oo oo bbbt 0o oobobbo oooob pbooooo bbo ogoooo
oobh booodo bbod ooo oboo oogobb booo oobb oo gooo
oonD oooo bbb oooopbb goooobto oodb bobo opoog gobo
gopoot ood oob boooooo bogooo boboo oo bboboo oo oo
0000 000 000 oooooo oogoo ooo og/oo oooo ooooood
ooooo0 ooobo oo bboooo booooo

Hence, the contract of agency entered in betweersplouses for the administration of
personal property of one of them will not requinaljike other contracts, the approval of

the court.

As far as the management of income of the spowssesricerned, each spouse is given
the mandate to receive his earnifsThis power of the spouses to receive their
respective income can be transferred for the atheuse. However, in such situations the
receiving spouse has the obligation to give accolihie law also recognizes the

possibility of having joint bank account in whidiretspouses may deposit the income.

In respect of other common property, article 35/The constitution recognizes the fact
that women have equal rights with men with respedhe administration of property.
This includes the right to administer the maritedpgerty. In line with this provision of
the constitution, the RFC stipulates that the commooperty is to be administered
jointly by the spouses. However, in cases wheredfriee spouses is declared incapable
or for any of the other reasons stated under arts@l/2, the other spouse alone will
administer the common property. The spouse who r@dtars the common property

alone is duty bound to inform the other spouse atheiadministration.

128 Mehari, 66-67
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One issue which can be raised in respect of comproaprty is the freedom of the
spouses to dispose of the common property. Carndbband or the wife dispose of a

common property without the knowledge of the ogyuse?

Various cases have arisen in relation to this issutfferent times. In one of the ca58s
the husband sold a car which is common propertyé¥er, due to his refusal to perform
the contract, the buyer brought an action in thetcd he wife also joined the case as an
opposition claimant, saying that the sale contnaag entered into without her knowledge
and requested for the invalidation of the contrabe High Court rejected the arguments
of the wife saying that since the car is registarethe name of only the husband, the
buyer is not expected to know the existence of ismger The Supreme Court, after asking
the wife as to her grounds for opposing the peréoroe of the contract, held, by
majority, that invalidating the contract will thtea the security of transaction. Hence,

the claim of the wife was not accepted.

In this respect, the RFC has tried to take intamant two interests: the need to ensure
that common property is transferred to third partiéth the knowledge and decision of

the spouses, on the one hand and the need to bawgtg of transaction, on the other

hand*®' Having this consideration in mind, the legislathes restricted the freedom of
the spouses to transact with third parties, by ireguthe existence of consent of both
spouses for alienating any common property in amnmer, be it by sale, donation,
exchange or othéf? The next question which can be raised here ist'wiibbe the fate

of a contract which is concluded in violation otbustipulation?'

Article 1808 of the Civil Code provides for the grmls of invalidation of a contract and

as to who may request for the invalidation of tbatract. As such, it is only a party to a

130
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particular contract who may request invalidatioheTcase of contracts entered into in
violation of the above mentioned stipulations of RFC are somehow peculiar in the
sense the invalidation is being requested by aspwaidno was not party of the contract.
This obviously is not what is envisaged in artitB08 of the Civil Code. Article 69 of
the RFC by way of exception, allows the spouse autiwhose consent the contract was
entered to request for the revocation (invalidgtioh the contract. Hence, it can be
concluded that this provision of the RFC provides fin additional ground for
invalidation of a contract® However, it should also be noted that the righthef spouse
to request for invalidation has a period of limaat The application has to be made
within six months in which the other spouse camk&rnow the existence of the contract
or in other cases within two years after the oliagahas been enterétf By providing
the opportunity to apply for invalidation on theedmand and limiting the time framework
in which the application may be made, on the othiee, law has tried to strike a

compromise on the two competing interests of ttreisp and the security of transaction.
3.3.4 Debts of Spouses

In their day to day life, the spouses may incufedént debts either personally or for the
benefit of the family. The right of third partiea the property of the spouses as a means
of payment for the debt varies with the type oftdaburred. Generally, debts of spouses
may be classified either as personal debt or ¢heliried in the interest of the household.
If the debt is a personal debt incurred by onehaf $pouses, third parties will first
proceed on the personal property of the indebtedssa However, if the indebted spouse
does not have personal property, the debt willdzevered from the common property of
the spouse¥>® The reason for allowing recovery of personal dedyth common property
seems to be the need to give creditors wider fifttlowever, in this circumstance the
right of the other spouse should also be considérethis respect, Ato Mehari had the

following to say

133 Mehari, 78
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On the other hand, debts incurred in the interéftehousehold are considered as joint

and several debts and will primarily be recoveremimf the common property of the

137

spouses.”’ Here, if the common property is not enough to cdlie debt, the creditor

may proceed to the personal property of eithehefdpouses. Since the spouses have the

obligation to support each other and contributéhe household during their marriage,

debts incurred for the household are made recoleeaten from the personal property

either of the spouses.

of

Review Questions

1. What do you think is the difference between @mttof marriage and certificate
marriage? Compare article 604/3 of the Civil Codd article 28/2 as well as article 1
RFC and 625 of the Civil Code

2. Discuss the personal effects of marriage.

3. What is the difference between personal and comproperty? Can a spouse obt

personal property while in the marital union?

ain

137 Debts incurred in the interest of the household include debts incurred to fulfill the livelihood of

the spouses and their children, debts incurred in order to fulfill an obligation of maintenance to
which both he spouses or one of them is bound and other debts which are acknowledged to be
such by the court at the request of either of the spouses o the creditor. See article 71 of the RFC



Chapter Four: Proof of Marriage
Introduction

Family is the basic component of any society. Mayeiis one of the means in which this
basic element of the society may be establishebufh the institution of marriage, the
family which is the fundamental unit of the sociésyfounded. As a result, marriage
entails its own consequences and the spouses vehiaed by marital bond assume
different obligations towards each other. As a ltesany person who can show the
existence of marital bond may request the fulfilimef these obligations. One important
guestion that can be raised in this relation is rdnes one prove the existence of
marriage? As Planiol clearly stipulated, if a persdesires to draw a juridical
consequence from the existence of a marriage, hst rhegin by proving its
celebration:*® However, there may also be other possible waysr@fing the existence
of marriage. In this chapter you will learn thefeliént available means on the basis of
which one can prove the existence of this insttuti

Objectives
After completing this chapter, students are expktie

» analyze international legal instruments to whichi@tia is a party and domestic

legal instrument requiring the registration of nmage.
» discuss the need to register marriage.
» identify the modes of proof of conclusion of magea

» distinguish the difference between proving marribgeertificate of marriage and

possession of status.
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4.1 Registration of Marriage

The Revised Family Code declares mandatorily thatriage shall be registered by a
competent officer of civil status. Such registratie to be conducted irrespective of the
form of celebration of marriag€® The officer of civil status who has celebrated the
marriage has also the obligation to issue a ceatdi of marriage to the spouses. This
requirement of the RFC is in line with the coungrinternational commitment. Article 3
of the Convention on Consent to Marriage, MinimugeAor Marriage and Registration
of Marriages, to which Ethiopia is a party, mandatee registration of marriage in an
appropriate official register by the competent autlg. In addition to this, one of the
principles which need to be given effect to by makinecessary legislative or other
measures by virtue of article 1 of the Recommendatin consent to marriage, minimum

age of marriage and registration of marriage isstegtion of marriage*

When we come to the particulars of the record ofriage, article 30 of the RFC requires

the record to show the full names, dates and platégth, of each of the spouses and
their witnesses including their addresses. Thiscatds that some of the purposes of
issuing the certificate are to control the fulfidmt of essential conditions of marriage, to
protect the family institution and for evidentigoyrpose. One thing that should be noted
here is the fact that the effects of marriage beginthe time of conclusion of marriage

and not at the time of issuance of marriage cedtif. The law accommodates a situation
in which the certificate might be issued at a latit®e. In such circumstances, the effect
of marriage dates back to the conclusion of mageregd not to the date of issuance of the
certificate.

In relation to the requirement of registration ohmmage, article 321 stipulates for the
establishment of necessary institutions in areasy@the code has application, within six

months from the coming into force of the code. Heeve this institution is not yet

139 Article 29/1 RFC
140 See article 1 of the UN Recommendation on Consent to Marriage, Minimum age of Marriage
and Registration of marriages, General Assembly resolution 2018 (XX)



established?* However, until the establishment of the Office @il Status, article
321/2 gives the mandate for appropriate authoribésthe administration to issue
certificate of marriage.

4.2 Proof of Marriage by Certificate of Marriage

The law considers certificate of marriage as theg@ry means of proving marriage. As
indicated in the preceding section, the officeciwil status has to register all marriages
either at the time of celebration or even afterdélebration. The obligation of the officer
goes to the extent to register marriage of his ovation whenever he becomes aware of
the marriagé*® One way or another, the certificate issued by dffieer serves as a

primary means of proving the celebration of mamiag

The documentary evidence can be relied on by gawieo wish to benefit from the
effects of marriage. That is to say, the availaiif the evidence is not limited to the

spouses only. As Planiol puts it

‘The rule is general, in the sense that it is apgile to all persons. It is not
restricted to the spouses. It applies to third petand particularly to the
children of the marriage....The law maker imposeshilmelen of producing an
act of civil status upon any person who sets upisrown behalf a civil effect of
marriage.... The law is also general in that it exigds all means of proof other
than the act of civil status. No kind of writtestument can take its place. As a
matter of fact there is no other kind of writterstiument whose purport id to
attest the fact of celebration of marriage. Neithite publication nor the
contract of marriage proves that the intended nege has taken place. A

fortiori, oral proof is not admissible“*®

Hence, the certificate of marriage can be reliednupy those persons who seek to get
some benefit from the conclusion of marriage. Thidudes the spouses themselves as
well as the children. The certificate of marriageovyes the fact of celebration of
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marriage. That is why other documents like the m@mitof marriage are excluded.
However, this is treated somehow differently unther Revised Oromiya Family Code.
Under this code, marriage certificate serves amawy means of proving marriage.
However, article 93/1 of the code allows provingdasion of marriage by adducing any

credible evidence.

As discussed above, civil marriages will be reggestl at the time of celebration whereas
the registration or religious and customary massags to be performed after their
celebration either upon the application of the sgsuor upon the officer’'s own motion.
‘However, due to the fact that there is no sped#ie on registration coupled with lack of
awareness among the society, it is hard to say ttietregistration of religious and
customary marriages has been undertak¥riThis will have a negative impact on the

judicial system as far as proof of existence ofrage is concerned.

4.3 Proof of Marriage by Possession of Status

What does possession of status mean?

In many circumstances, marriages may not be regasteith the appropriate organ for
various reasons. There are also some exceptior@intstances in which the marriage
certificate duly drawn may be lost or destroyedsidich circumstances, the law, by way

of exception, allows proving marriage by possessistatus.

Planiol defines possession of status as the fatttiman and a woman who live together
are deemed to be married by those who know tH{éMore or less the same definition is
given under article 96 of the RFC. This articldetd A man and a woman are deemed to
have the possession of status of spouses whemiiezally consider themselves and live
as spouses and when they are considered and tr@stedch by their family and the
community.” So, in proving the existence of margagrough the possession of status,
the opinions of the spouses themselves, their Jaamt the community is pertinent. The

major question which needs to be considered heas i® what is to be proved. Should
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there be a strict interpretation of article 96 amat bother about the celebration of
marriage? Or should the possession of status ptioae the alleged marriage was

celebrated in one of the three forms provided utiteRFC?
In relation to this, we may find two views.

‘The first view advocates for a strict interprétat of the definition provision of article
96 and argues against the requirement of proviagcéhebration of marriage. According
to this view, if one who alleges the existence airmage is allowed to prove it by
possession of status; he or she needs to provéatim The first fact is concerned with
how a man and a woman treat each other. The twaddleonsider themselves and live as
spouses. The second point of concern is how trerredtcommunity and the families of
the alleged spouses view the relationship. Bothcitramunity and the family should

consider the relationship to be a marriage and thestwo as husband and wifé®

The view of families and community is to a greaetent influenced by the religion and

culture followed. On this point, Ato Philipos hé tfollowing to say’"
‘Family treatment may vary with variation in culeuand religion. According to
the family law, family relation refers to both canguinity and affinity
relations, and family acceptance is one requirenfentproof of marriage by
possession of status. The law never admits anyithdil as competent and
relevant witness other than the family and comnyumiémbers. The fact to be
proved by the family has also limitation. The latitn is the family shall testify
not the possession of status or their living togeths spouses, but they must
testify their acceptance as spouses. Logicallis ielieved that the family will
commonly accept the parties as spouses becauséeof garticipation in
marriage ceremony, seeing observable evidencestaomelusion of marriage,

and etc.’ [translated]

1% Wondwossen Demissie, (2007), Implementation Problems of the Revised family Code, Berchi
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The second view advocates for the need to showet€alion of marriage”. The
requirement under this view is that a person whaldidike to prove the existence of
marriage has to prove that the marriage was cedbtgbriam one of the three forms of
marriage provided under the RFC. The main poine her if the fact of celebration of
marriage is not required for proving marriage bygEssion of status, it will have the
effect of confusing marriage with irregular unidvioreover, as can be clearly inferred
from the title of the chapter for proof of marriaged its article 95 the fact to be proved
by possession of status is conclusion of marri@ge.basic issue that needs to be proved
in courts is whether there is conclusion of maeiag not; hence, the basic issue should
not be about existence or non-existence of possessistatus of spous&®. This second
view is also reflected by Ato Mehari. Accordinghon, to prove existence of marriage
by possession of status, the parties have to sk the marriage was concluded

following one of the three modes of celebratiomafrriage**®

This second view is also reflected in the Tigraynia Code as well as the Revised
Oromiya Family Code. Article 123/2 of the Tigraynkity Code, in respect of who may
be witnesses to prove possession of status, reqhieewvitnesses to be those persons who
were present at the time of celebration of marriddes requirement of the law shows
that the witnesses are supposed to prove the faelebration of marriage.

The Revised Oromiya Family Code, on the other handger article 93/2 states that if a
person can prove that marriage is concluded, thatcwill take presumption of
conclusion of marriage. What is required by the lswproving the conclusion of
marriage. The law also provides for three ways lhyctv marriage is concluded. So,
proving marriage under article 93/2 means provheg the marriage was celebrated by

one of the three modes of conclusion of marriage.

The directive which was issued by the Supreme Gaout®81 EC also reflects the same
position. Article 3/1 of the directive stipulaté®t proof by possession of status is used to

prove the celebration of marriage in one of theehmodes of celebration of marriage.

148 1d., 42
149 Mehari, 119



Hence, what is expected of the witnesses is to dfmothe court that the parties treat
themselves as spouses, that the family and othreome treat them as married and that

they know of the celebration of the marriage ats@uint in time->°

When we look at the practices of courts, these different views are reflected in the
decisions. In the case between w/ro Abrehet AkeleSecial Security Authority (SSA),
the petitioner W/ro Abrehet prayed the court toeraks to the existence of marriage
between her and the deceased so that she woulMbdly entitled to claim a widow’s
pension allowance from the respondent SSA. As #dificate of marriage was not
available, she also requested the court to proee etkistence of marriage through
possession of status. After hearing the witnestes,court ruled in her favor. The
respondent appealed from this decision to the bairt saying that since the witnesses
did not testify as to the time, place etc of cedtibon of marriage, it cannot be concluded
that there was marriage between the deceased aradailmant. However, this argument
of the appellant was not accepted by the High Cadihve High Court in its reasoning
stated that in order to establish possession tfisstaf spouses, article 96 of the RFC
requires that a man and a woman treat each otheusimnd and wife, and that they are
treated as such by their families and the commurtitgnce, the witnesses are not

expected to testify as to the celebration of mgeia

In the case between Wro Wagaye vs. Wrt EtSube claimant brought an action to the
FFIC asking the court to pronounce her as the ofifthe late Shaleka Hailemickael. She
requested documents to be produced from the waidepdf the deceased and the kebele
administration, which will show that she was regiietl as the wife. The FFIC after
looking into the evidence produced held that ttentant has not shown the conclusion
of marriage, so the relationship is one of irregulaion. The High Court, on the other
hand, held that the witnesses testified to thetexce of possession of status of spouses
as per the requirement of article 96 of the RFQait be said that the claimant (now
appellant) is the wife of the deceased. This decisif the High Court was reversed by

the Federal Supreme Court. The Supreme Court iholding stated that the witnesses

%0 Higina fithe (1981 EC), vol. 1 no.2, 34
31 \Wrt Etsub Hailemichael vs. Wro Wagaye Demisse, Civil File no. 8872



testified as to the existence of possession ofistat spouses, and not to the conclusion
of marriage between the two. One cannot reach ¢onglusion as to the existence of
marriage without ascertaining the celebration ofrrrage, because doing so would

confuse marriage with irregular union.

Review Questions
1. Why do you think is there is a need to provetexice of marriage?
2. How is existence of marriage to be proved?

3. What is a claimant supposed to prove by possessi status; Having the status |of
married person or celebration of marriage?




Chapter Five: Dissolution of Marriage
Introduction

Marriage ideally is a life mateship of a man andvaman based upon mutual and
continued choice and affection. However, the idealot always realized in practice, and
marriages dissolve and disintegrate for differeatsons. ‘The dissolution of marriage is
the breaking of the conjugal bond and the cessatidhe effect the union of the spouses
produce either as regards them or as regards phities.*>> There are various reasons
for the dissolution of marriage. These causes eadldssified into two: operation of the

law and act of the parties i.e., divorce. In thetngections, you will learn about the

various grounds for the dissolution of marital unias well as the consequences of
dissolution.

Objectives

After Completing this chapter, students should e #o:

» distinguish the different grounds of dissolutiomadrriage

» understand the development of divorce in sele@gdllsystems
» identify the reasons for adopting a no fault divosystem
>

discuss the effect of dissolution of marriage

5.1. Grounds of Dissolution

As mentioned above, most of the time marriagescarecluded to last forever.

However, the reality shows us otherwise and maagaes can be enumerated for

152 planiol, 625



the dissolution of marriages. Generally, we magsifg the reasons into operation

of the law and acts of the parties.

5.1.1 Dissolution by Operation of the Law

What grounds are considered as causes of dissalutianarriage by operation of the

law?

The first ground for the dissolution of marriagepasvided under article 75/a of the RFC
is the death of one of the spouses, which bringsntiarital conjugal to an end. Apart
from actual death of one of the spouses, the law @cognizes declaration of absence as
another ground for dissolution. ‘Absence, as a llagatitution, is justified by the
necessity of dealing with situations where a persmot be considered as being dead,
but where it is likely that such is the ca5€.The manner and condition in which absence
of a person will be declared is dealt under theilGBode. One of the effects of
declaration of absence, as stipulated under artiég of the Code is the dissolution of
marriage of the absentee. So, the reading of @sticb RFC coupled with article 163 of
the Civil Code will lead us to conclude that deatan of absence is a cause for

dissolution of marriage.

The other ground for dissolution of marriage is then fulfilment of the essential

conditions of marriage. As discussed in chapter, tthe law has put in place various
conditions which need to be fulfilled for the camgbn of a valid marriage. If, however,
the marriage is concluded without the observancer® or more of these essential

conditions, the marriage will be dissolved by theew of the court>

Apart from these three causes for dissolution ofriage by operation of the law, the
actions of the parties could also be a reason iwsotlition. In the next section the
development of divorce laws in different countreeswell as Ethiopia and the different

types of divorce as well as the consequences witlibcussed.

123 catherine O’Donovan, (1969), the Law of physical persons, 125
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5.1.2 Divorce

What do you understand by the term divorce? Disthusslevelopment of divorce laws|in

few selected countries.

Divorce has been defined by Planiol as the rupddire valid marriage during the life of
the two spouseS? Currently, divorce is an extremely common lega) however, this is
not always so. Many of the early laws of countnesre influenced by the Catholic
Church and in many instances divorce was not albovr instance, prior to 1857,

divorce was not allowed in England for any groufs Friedman noted®

‘England was a “divorceless society,”...until 1857héfe was no ...judicial
divorce. The very wealth might squeeze a bill ebidie out of parliament.
Between 1800 and 1836 there were, on average, tfrfgese a year. For the
rest, unhappy husbands and wives had to be sakigfith annulment (no easy
matter), or divorce from bed and board (a mensdheto), a form of legal

separation which did not entitle either spouse tomnagain...’

Jonathan Herring further elaborated the situatio&Emgland back then in the following
manner->’

Prior to 1857 the ecclesiastical (church) courtseteined the law on divorce.
This meant that although nullity decrees could baden divorce was not
available through the courts. The only form of doeo was by an Act of
Parliament. This was a hugely expensive procedwuewas only open for a few
people. The Matrimonial Causes Act 1857 was thst fikct to create an
alternative to divorce by Act of the Parliament.eTAct created a divorce

1% planiol, 630
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procedure through the courts. However, there wadifference between the
grounds available to a husband and to a wife. Foaaple, a husband could
rely on his wife’s adultery, but a wife could omgly on a husband’s adultery if
there were aggravating circumstances (e.g. thetadplwas incestuous or there
was some ‘unnatural offence’). The Matrimonial cesisAct 1923 put the
husband and wife in the same position-simple aduites a ground for divorce
for both. The grounds were extended further in Megrimonial Causes Act
1937 to include cruelty, desertion or incurableangy. The last ground was of
particular significance because for the first timheecognized that a party could
be divorced even though they have not behavediaraeworthy way.’

The situation that existed in England was alsceotéld in other countries. The laws of
many countries at that time were very restrictiveghe sense divorce was available for
very few persons. However, the™entury has witnessed an increase in the demand fo
a simpler way of divorce. Consequently, easy digdeas grew out of the needs of the
middle-class mass® However, one should note here that though diveras relatively
easier when compared to earlier times, divorce was fully liberalized. In this

connection, Friedman observed the followiny:

[Divorce] statutes were never simple, facilitatilvs. To begin with, the law
recognized no such thing as consensual divorcevalf in form an adversary
lawsuit: plaintiff had to allege and prove “grouridgor divorce against

defendant. In some states, only innocent plaintifge allowed to marry again.

Guilty parties were left to stew in their juices.....

The moral goals of divorce law were reflected ire thtatutory lists of
“grounds.” Adultery was always on the list. ... Desan was commonly
included. Other grounds included fraud, impotenmaviction of a felony, or

habitual drunkenness.

158 |ra Ellman, 189
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The dramatic changes in divorce law in the earlypetéenth century lend
themselves to a standard kind of economic explanabiased on property
interests, the demands of a broad-based, active taarket, the need for clear

titles, and for devolution and disposition of pragealong rational lines.

With change in time, the number of divorce in maoguntries has increased
significantly. There were also pressures to adapsIwhich will make divorce an easy
task. In the twentieth century, the discussion gedrfrom consensual divorce to no-fault
divorce. ‘No-fault goes beyond consensual divoiegher partner can end a marriage
simply by asserting that the marriage has brokewmndd@he older laws did not recognize
consensual divorce, let alone no-fault divorce.faldt made divorce cheaper abolished
the double standard and closed the gap betweeityraatl appearancé® Currently,

many laws have adopted a no-fault divorce. ‘Thdault divorce has as its major goal a
reform in the grounds for divorce, supplemented dmgompanying changes in the
financial awards thought necessary to prevent denations of marital misconduct from
reappearing in another guisé”In many legal systems, there has been much dekate

whether there should be fault based or no-fauledhadivorce system. In that process
many arguments were forwarded to defend the na-fdiMorce. These arguments

include®?

a) ‘Empty Shell’:- it has been maintained that if oslyouse wishes to divorce
there is little value in forcing the couple to stagrried. There is no point in
keeping ‘empty shell’ marriages alive. Making dis@ravailable only on
proof of fault does not lead to happier marriaglest to parties separating,
although legally married, or to cantankerous diverc

b) The ‘right to divorce’:- some argue that it is n@human right to divorce.
Forcing someone to remain married against theirhesis an infringement

of their right to marry or right to family life.

%0 | awrence M. Friedman, (1984), Rights of Passage: Divorce Law in Historical Perspective,
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C) Bitterness: - a common complaint is that a faulséd system promotes
bitterness. By focusing on the spouses’ minds an ghst and the
unhappiness of the marriage and making these pithibcargued that fault-
based systems exacerbate the anger and frustrétiey feel towards each
other.

d) The impossibility of allocating blame: - the lawncat really determine who
was truly to blame for the break-up. There are picad difficulties in
discovering the facts of the case, particularlyths husband and the wife
are often the only two witnesses. But even iftal facts were known, the

court may still not be in a position to allocateatle.

When we come to the development of divorce law thidpia, Ato Phillipos has

succinctly drawn the map in the following mann&:
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As can be understood from the above discussion,Civd Code has classified the
grounds for divorce into grave and simple. It hasoduced “divorce hindrance devices”
which would discourage parties from seeking divdféeThe aim of the law in
introducing these divorce hindrance devices wasatect the family from disintegration.
However, whether family unity can be kept by makigorce hard to get was a debated

issue.

Studies conducted at the time of drafting the REOwsthat the fault based divorce
system has its own drawbacks.Since the party who is found to be at fault wiél b
penalized by deduction from his share of the commaoperty, the spouses would
engage in fierce and strong debate in the couhis flas negative impact on the future
relation of the spouses and will also affect thidcén. It is also proved to be the cause
for the delay of divorce cases in the courts. Meeepthe fact that drunkard ness, beating
and other actions which affect the marriage werecoasidered as serious grounds for
requesting divorce has a negative consequenceatrthb victims, mainly females, are

forced to be in the marriage despite those actions.

At the time of drafting the RFC, diverse views weeflected on the issue of divorce.
Some suggested that the law should give protettidhe institution of marriage and to

the family; however, this protection should notrbanifested by prohibiting the parties to

184 John H. Beckstrom, (1969), Divorce in Urban Ethiopia Ten Years After the Civil Code, JEL,
vol. 6 no. 2, 283

165 Seeoou YTy} 900000 00000 00 000000 000 00000 00000 000000 00000 o sooe .

e0eece c0ee 00 c0ce ooee coccccce , 11-12



divorce or punishing the defaulting party on tharshof common property. Doing so will
have a negative impact on the future relationsHipmouses, which will affect the
children®® On the other hand, others were arguing that theskould provide for simple

and grave grounds for divorc¥.

Taking into account the diverse views which werfleoted at that time, the law
classified divorce into divorce by mutual consemd &y petition. One thing that needs to
be noted here is that in both types of divorceagplication has to be made to the court.

That is to say, the power of declaring divorceii®g only to the court®®
5.1.2.1 Divorce by Mutual Consent

The RFC allows parties to seek for divorce by miuteasent. Considering the freedom
of the parties, the law allows the spouses toipatior divorce by agreement. However,
it cannot be said that divorce even in cases otialutonsent is automatic. Since the state
has the obligation of safeguarding the family, ttwairts are required to make some
interventions. The intervention of the court in oalt consent divorce is limited to
counseling the spouses separately to renouncediveirce’®® If on the other hand, the

parties are not willing to renounce the divorce, tburt may order a cooling period.

The divorce by mutual consent is not necessardwarce without a cause. The spouses
may have, and in many situations, do have caugsesefmaration. However, under the
mutual consent divorce, they are not required talde their reasons to the court. The
spouses are saved the necessity of revealing rs@sion and of reciprocally covering
themselves with hatred and ridicdf&.This is reflected under the RFC. Article 77/3 of
the code relives the parties from stating theirsoeain cases of divorce by mutual

consent.

Divorce by mutual petition is not available for eyene. Those newly weds, whose

marriage has not lasted for six months may not geekce by mutual consent. It should

1°% Mehari, 86
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be noted here that the fact that newly weds arkilpited from seeking divorce by mutual
consent does not mean that they will not divorcallatrather, they may seek the other

alternative which is divorce by petition.

The power of the court in cases of divorce by rmutonsents is limited to counseling
the spouses either jointly or separately to reneuheir wish to divorce. If they are not
willing to renounce their intention, the court wiive them a maximum period of three
months as a cooling time to reconsider their denisi’* If they still wish to proceed with
the divorce after the end of the cooling periogytimay reapply to the court to approve
their agreement. The court, at the time of appmtireir request, has to make sure that
the agreement to divorce is the true expressioth@fintention and free consent of the

spouses as well as that the agreement is not cpndréaw or morality*’
5.1.2.2 Divorce byPetition

The other way of ending the conjugal union by deeois when on of the parties requests
the court to end the marriage. In the case of nhdoiasent divorce, both parties have
agreed as to the separation as well as the consazgpief their separation. In divorce by
petition, it may be only one of the spouses whaiests for the ending of the union; or
alternatively, both the spouses my request therdevdHere also, the spouses are given
the discretion either to state their reason or*fioln cases of divorce by petition, the
court has an obligation to speak to the spoushsreseparately or jointly, with a view of

convincing them to renounce their petition.

The code also envisages a possibility of referrthg case to family arbitrators.
Arbitration of family cases under the Civil Codajlike the RFC, was compulsory.
Different justifications were suggested by the tnabf the Civil Code for preserving the

institution of family arbitration under the Code.

L Article 78 RFC
172 see articles 79 and 80 of the RFC
3 Article 81 RFC



The following excerpt from Akliul Wolde Amanuel'sitecle will show one as to the

nature and reason of the family arbitration insitin’ ",

Betrothal, marriage, divorce and concubinage arescaptible of raising
numerous legal difficulties. Chapter 1X, which cois@s of article [722 to 737]
refer to and deal with the manner of solving thé$gculties. We have tried, on
this subject, to take account of the customs angréserve e the institution of
arbitration which is so much diffused in Ethiopialhe provisions of chapter 1X
aim at maintaining a well-established, and whictpears to be an eminently
respectable, tradition. On the other hand, they iaspired by the idea that the
judges who are appointed by the state are not gestibe best placed and the
best qualified to resolve disputes of a family natihis consideration has led
different countries, such as Brazil, to create &pegurisdiction for family
litigation. This trend can correspond to that whibhs led many countries to
establish special jurisdiction for the adjudicatiai cases, civil or criminal,
concerning young persons. Moreover, there are atritoment few qualified
lawyers in Ethiopia; and for this reason, theregi®und to dread the crowding
of courts, which is the present evil all over tlwatry; this consideration has
strengthened, our opinion, which is materializedty provision of Arts. [722-
737]

To be more precise and concise, the drafter incaieal the institution of

family arbitration in the Civil Code for the follomg three reasons

1. It is a well established and respectable traditiworth preserving for

purposes of solving family conflicts

2. It is a means of settling family disputes thitowgbitrators who are more

qualified for this purpose than the judges of thgular courts; and

17 Aklilu Wolde Amanuel, (1973), The Fallacies of Family Arbitration Under the 1960 Ethiopian
Civil Code, Journal of Ethiopian Law, Vol. 9 no. 1, 176-179



3. Family arbitration reduces the congestion of telby providing a special

forum for the settlement of family disputes....
The general features of the family arbitration untdree Civil Code were

1. It is compulsory: the code compels resort toiteators whenever there is a
family dispute by making family conflicts out oé flarisdiction of the regular
courts except when they come by way of appeal. e.lalihforces the parties to
consent to the arbitration of their dispute by mers selected by them. Thus
there is no such thing as arbitral submission or agreement to arbitrate a
dispute and to be bound by its result. In familgpdtes there is no choice but
arbitration, there is no way to go to the courtd buough appeal and that only
in cases of “corruption of the arbitrators or fraud regard to third persons” or

in cases of illegality or “ manifest” unreasonablkess of the award.

2. It is not before fulltime arbitrators: generallihe arbitrators are those
persons who have been witnesses to the marriagetosthal though the parties

or the court or the arbitrators may appoint othearpons to act as arbitrators

3. It is seemingly speedy under certain circumstandhe arbitrators are
required by ;as to pronounce divorce within one thocounting from the date
of the petition in case pf serious cause of divand within one year in other
cases which period may be extended to five yearthenlatter case, by
agreement of the parties. In all cases they are ndouo deliver the
supplementary judgment within six months from thte df the judgment of
divorce.

4. It depends to a large extent on the substamiegisions of the law and to a
much lesser extent on the agreement of the partiesparties may regulate
their pecuniary relations by the contract of mag&which, to be valid must be
in writing and attested by four witnesses to oreotbontracts concluded during
marriage which must be approved by the family aabirs for purposes of

validity. To this extent the arbitrators may reter agreements made between



spouses. But in all other cases they are bounceter ito the provisions of the

law.

5. Reconciliation is part and parcel of family aration: it is one of the legal
duties of the arbitrators to be performed wherer¢hess no serious cause of

divorce.

Unlike the Civil Code, the RFC provides for optibagbitration of family disputes. That

is to say, the court is given the discretion tere¢he case for arbitrators. However, if the
spouses do not agree to settle their disputesdhratbitration, the court will dismiss the
case by giving them a cooling period of up to thremths'’> Hence, as far as arbitration
is concerned, the role of the court will be to advithe parties to solve through
arbitration. Where the reconciliation process eitheough the arbitrators or the cooling
period fails, the court is duty bound to pronoudn@rce within a month from the receipt

of the arbitration report or end of the coolingipdr

The other important thing which needs to be acc@het by the court prior to the
pronouncement of divorce is to give a temporaryepm@h maintenance of the spouses,
custody and maintenance of children and also of nfamagement of the common
property. The temporary order on these matters néedbe entered by the court
immediately after petition for divorce has beerdil The order also needs to consider as
to manner of living of the spouses. The biggeststjoe to be answered here is ‘Is it
possible for the spouses to live in the same holiseit, who should leave the common
abode?’ In this regard, what the law requires igtie court to take into consideration the
interest of children and the condition of the smowfio may be affected more by leaving

the common abod&®

One corresponding issue which may be raised inioaléo dissolution of marriage is the
status of couples who were married but have cewmsbde together for a long period of
time, but without securing divorce from the co®an we consider the marriage to be

still intact?

178 Article 82/2 and 3
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This issue has been raised at different timesdaturts. As discussed above, one of the
causes for dissolution of marriage, divorce, idbéopronounced only by the court. This
means, when the law allows various ways of entemiagriage which takes into account
the custom and religion of the parties concernedh ption is not open for divorce.
What if one or both of the spouses have concludedhar marriage, thinking that the
previous marriage is dissolved, even if there idarmal pronouncement of divorce by

the court? Can we consider the first marriage agting?

There are diverse views on this issue even amomgeld on this issue. Some advocate
for the strict interpretation of the law to the et that the marriage will be considered to
be still intact even if the spouses were actuadlgasated for a long time, and hence,
property acquired after the separation will stiinstitute common property’ On the

other hand, others hold the view that when the sp®inave lived separately for a long
period of time there will not be common propertyj@giced after the separation. In this

respect Ato mehari has s&id
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This issue was raised in the Federal Supreme QQassation Division in the case
between w/ro Shewaye Tesema vs. w/ro Sara Lengarne.that case, the applicant
prayed the First instance court to declare herthaswife of the deceased person. The
respondent, on the other hand, opposed to thissstqaying that she is the wife. The
respondent stated that she concluded marriage 66, 18t they ceased living together
since 1985, but since the marriage is not dissobyedivorce, she claims to be the wife

of the deceased. The Cassation court in its decsated:
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What can be understood from this holding is tha fact that spouses have lived
separately for long time will be a ground to presuhmat the marriage has been dissolved,

even if the divorce is not pronounced by the court.

The other important thing which needs to be raisembnnection with divorce is the issue
of representation. Can one of the spouses requssftcd through their representatives
(lawyers)? The RFC does not directly give respdaghis question. However, as can be
seen from the divorce procedure itself, one ofdhkgations of the court is to speak to
the spouses either separately or jointly. Allowitigorce through representation will
make this requirement of the law meaningless. Th#rtcis expected to speak to the
spouses directly, and not with the representatbreawyers. Moreover, marriage in its
very nature is very personal. As a result, the leguires the personal appearance of the
parties at the time of celebration of the marriaggs argument should also be extended
to divorce cases. Hence, just like marriage, inecafk divorce also the parties have
appeared before the court personally unless foemianal reasons they are exempted to
do so. For instance, in the case between Ato Mohans. w/ro Ejigayehu the
application for divorce was made through repredemtaand this fact was contested by
the respondent. The respondent claimed that sirm@iage and divorce are personal
matters, it is the claimant himself who should aydeefore the court. The court in that

case affirmed that divorce is very personal andcédn principle the parties have to



appear before the court for divorce cases. On therdand, the court also took into
consideration the exceptional circumstance in whbresentation may be allowed in
divorce cases. In that case, the claimant has asata letter though the Ministry of
Foreign Affairs which shows his clear intentiondidsolving the marriage. As a result of
this letter and other evidences, the court grarted divorce, allowing divorce by

representation only in exceptional circumstances.

The other thing which needs to be considered eticel to the dissolution of marriage is
the issue of compensation. As discussed above, dpuihses will be treated equally in
terms of the partition of common property. Howevbg law recognizes under article 84
of the RFC the power of the court to award compgmsao either of the parties.

As discussed above, the Federal Family Code asasélie regional codes follow the no-
fault divorce approach. In this regard, the firsesgtion which arises from the reading of
article 84 is whether or not fault has to be cortediby one of the parties for the purpose
of the application. As per the opinions of Ato Mahé&ault is not without any relevance

in divorce cases. He saitf
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The other important element in relation to thidgcéetis the requirement that the other
spouse has to sustain some damage or injury. Alssheentence of article 84 states, the
purpose of awarding compensation is to make goedddmage sustained by the other
spouse. One question which may be raised hereeisva going to consider the damage

caused by the termination of the relationship erdamage caused by the fault that leads
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to the termination of the relationship?' In resmoms his question, Wondwessen had

made the following findings®*

In contrast with the damage caused by the ternomatf the relationship,
courts have struggled to asses the damage causétedpult that is found. In
the case of w/ro Alem vs Ato Lakew the plainti#figed the adulterous behavior
of the respondent with her daughter was the grotorddivorce. The first
Instance court accepted her allegation and award®d000 birr by way of
compensation for the damage caused by the faultitbed by her husband. It
did not assess the damage caused by the divoro®n.tHe other hand, other
judges from the Federal Supreme court] reflect ffedént view. The opinion is

that the damages to be compensated are those fonin&ion of the

marriage....

The other important issue in connection with thiscke is determining the nature of the
compensation. Is article 84 referring to moral dgenar material damage? Determination
of this issue is very pertinent as the amount duespect of each type of compensation
varies greatly. The view reflected by Ato Meharihat the type of compensation referred
to under article 84 is both material and mdfalwWhen the law generally refers to
'‘damage’ instead of specifically providing the natit implies that both types of damage

are envisaged.

The corresponding issue raised under article 84@samount of compensation payable.

There is diverse view on the amount of the damadpetpaid.

‘In the case of w/ro Sofia vs. Ato ketsela, thedfaldSupreme court held that
because the damage envisaged under article 84 wasl ndamage, the
compensation to be awarded should not exceed ausaind birr. In support of

its conclusion, the court resorted to tile Xl thie Civil Code and cited article

2116/3....183
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The other view in this respect is based on theragsehat article 84 refers both to the
moral as well as material damage. For instance,Mebari holds the position that the
party who claims to have sustained damage shoubdepthe amount of damage
sustained; in a situation where assessing the damadjfficult, the court will decide by

looking into the circumstancé&’
5.2 Effects of Dissolution of Marriage

As you have seen in the preceding subsection, sgauay reach a point where they find
their life together impossible and hence may resorthe dissolution of the marital
conjugal. On the other hand, one of the spouses paag away or is declared absent
while the marital union is still intact, causings idisintegration. Conversely, the
disintegration of the family will have its own catgiences on children born from the
marriage and the property acquired during theififetof the marriage. The next sections
discuss these consequences.

5.2.1 Child Custody

What does the best interest of the child mean? Kdhis principle reflected in Ethiopign

legal system?

Persons who have lessened capacity cannot engagg jaridical act, and hence need to
be represented. Moreover, there is a presumptiohet@ffect that persons with lessened
capacity do not distinguish what is good from wihgtbad, making the need for
representation more pertinent. One of such groups lmave lessened capacity and need
the protection of others are minor children. Whemnarriage is dissolved through
divorce, one of the questions which need to be arevby the court is as to who should

have custody of those minor children.

Custody of a minor child encompasses various sdagbfs and obligations under it, like
the right to live with the child in a shared reside, authority over the discipline of the
child and education as well as medical treatmelné. Visitation right of the non custodial

184 Mehari, 100



parent is also an issue to be determined at the ¢ifrdeciding on the custody of the
minor. In earlier times, the views reflected by mésgal systems shows that the father is
preferred and trusted to take care of the mindddm than the mother. As a result, there

was no debate as to the custody. This, howeverghasyed through time.

Roman law vested absolute power in custodial maitethe father. In fact, in

ancient Rome a father could sell his children oereput them to death. By
contrast, a mother was not considered the childtiral guardian, even where
the father died intestate. These rules eliminatedtady disputes between
parents in Roman courts, because the father'swab practically absolute, and
no amount of cruelty, neglect of duty or immorabty his part affected in the

slightest degree his claim to the custody of hiklcm.

English law adopted the Roman view of absoluterpatepower and right to

custody. ..a mother as such is entitled to no ppwet only to reverence and
respect. The father has no right, however, to dilkell a child. [On the other
hand], the broadly-stated paternal preference rafeEngland and Roman law
never gained a significant foothold in the Unitetht8s; the American rule

quickly became the “best-interest of the child”....

The “tender years” year doctrine, under which thether was deemed to be the
more suitable custodian for young children, wasettgyed in the mid 19
century. In 1813, one US court reasoned “ consiagrine children’s tender
age, they stand in need of that kind of assistawbé&h can be afforded by none
so well as a mother.” The presumption favoring tinether was justified both by
the assumed biological superiority of mothers agepts and by social custom,

which assigned responsibility for parenting to neoth....

The tender years presumption was the predomindetfar resolving custody
disputes through much of the twentieth centurgrdded in the 1970’s and has
been abolished latter. The decline of the preswnptan be attributed in part to

a general cultural rejection of the traditional idleof clear gender roles. ...



Courts in the 1980’s described the tender yearssymgption as based on

“outdated stereotypes”

Currently, what is envisaged under many laws isgheciple of “best interest of the
child” in determining custody issues. The principfethe best interest is incorporated in
different international human right instruments.eQuf such international human right
instruments is the United Nations Convention onRight of the Child. Article 3 of the
CRC states: ‘In all actions concerning childrengtiier undertaken by public or private
social welfare institutions, courts of law, admirasive authorities or legislative bodies,
the best interests of the child shall be a printarysideration.’

Providing an authoritative definition of what thggnciple entails, however, has been one

of the major problematic tasks.

The concept of the “best interests” of children Haeen the subject of more
academic analysis than any other concept inclugdedhe Convention on the
Rights of the Child. In many cases, its inclusiomational legislation pre-dates
ratification of the Convention, and the conceptbg no means new to
international human rights instruments. The 195%IBeation of the Rights of
the Child uses it in Principle 2: “The child shahjoy special protection, and
shall be given opportunities and facilities, by land by other means, to enable
him to develop physically, mentally, morally, Spially and socially in a
healthy and normal manner and in conditions of dicea and dignity. In the
enactment of laws for this purpose, the best istsref the child shall be the
paramount consideration.”

The principle is included in two articles of the 789 Convention on the
Elimination of All Forms of Discrimination againstVomen: article 5(b)
requires States Parties to that Convention to “easthat family education
includes a proper understanding of maternity asogia function and the
recognition of the common responsibility of men amnen in the upbringing
and development of their children, it being undsost that the interest of

children is the primordial consideration in all aas” Similarly, article 16(1)(d)



provides that in all matters relating to marriagench family relations “the
interests of the children shall be paramount”.

The Working Group drafting the Convention did naescdss any further
definition of “best interests”, and the Committere the Rights of the Child has
not as yet attempted to propose criteria by whiah best interests of the child
should be judged in general or in relation to pauliar circumstances, aside
from emphasizing that the general values and pplesi of the Convention
should be applied to the context in question.

On the other hand, the committee on the implemiemtatf the CRC has repeatedly
stressed that the Convention should be consideradadnole and that emphasis should be
given to those principles which it had elevateth®status of general principi& Hence,
at the time of interpreting the principle of be#terest of the child, resort should be made
to these three principles, i.e. the principles oh-discrimination, right to life and
maximum survival and development, and respectifeiews of the child. The domestic
laws o countries should also be in line with thespiirements of the Convention.
And consideration of best interests must embradé kbort and long-term
considerations for the child. Any interpretation bést interests must be
consistent with the spirit of the entire Conventioand in particular with its
emphasis on the child as an individual with viewd &eelings of his or her own
and the child as the subject of civil and politicéghts as well as special
protections. States cannot interpret best interastsan overly culturally
relativist way and cannot use their interpretatioh “best interests” to deny
rights now guaranteed to children by the Conventfon example to protection
against traditional practices and violent punishrn®t

185 |mplementation handbook for the Convention on the Rights of the Child, 2002, UNICEF, pages
41-43

186 principles which have been elevated to the status of general principle are articles 2 on the
elimination of any form of discrimination among children, article 3 best interest of the child, article
6 on the right of the child to life and maximum survival and development as well as article 12 on
respect for the views of the child
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However, one also needs to be careful in that &s¢ interest of the child will not be the
only consideration in any decision. What is requiiog the Convention is that the interest
of the child being a primary consideration, not #$we consideration. This can be
gathered from the last phrase of article 3/1 ofdbevention which says:..shall be a
primary consideration”. Hence, other competing interedike the interest of other
children and of adults needs to be considered ds ared the requirement under the
Convention is that children’s interests have begploged and taken into account as a

primary consideration.

The domestic laws of various countries have incaaal the three general principles in
different manners when they provide a guidelinghlminterpretation and application of
the principle of best interest of the child. Fostance, the State of Minnesota statute of
1997 came up with a list of various parametersetemine the best interest. The statute

states-®®

The best interest of the child means all relevantdrs are to considered and evaluated
by the court including

i. The wishes of the child’s parent or parents asustiozly

ii. The reasonable preference of the child, if the tcdeems the child to be of

sufficient age to express preference

iii. The child’s primary caretaker

iv. The intimacy of the relationship between each paaied the child

v. The interaction and interrelationship of the clhilith a parent or parents, siblings,

vi. The child’s adjustment to his home, school, and roomity

vii. The mental and physical health of all individuaigalved

viii. The child’s cultural background...
These are some of the lists enumerated in theldgigis. As can be observed, emphasis is
given to the survival and manner of upbringing g thild as well as the views of the
child.

188 |ra mark Ellman, Family Law: cases, text, Problems, 621



When we look into the Ethiopian family law on tiesue of child custody, the Civil
Code under article 681 requires the court to detexnmssues of child custody having
regard solely to the interest of the children. Dest interest of the child principle had
acceptance even under the Civil Code. Hence, thegshave to investigate what would
be best for the child at the time of deciding asvhere the child will be placed after the
dissolution of the marriage. The “tender yearshgiple is also reflected under the same
article. Children under five years of age will Haged with their mother unless there is a
reason for not doing so. It seems that the law ggipeority for the mother because
children under five years require the care andegtain of their mother than their
father'® However, if there is any reason in which the motsieould not be granted
custody, the children may be placed with their dataven if they are not five years of
age. This can be seen from the first sentence bf aticle 2 which qualifies the
application of the “tender years” doctrine on sorgeunds. Causes for such
disqualification of the mother could be, if the imet suffers from a disease as a result of

she cannot take care of the cHil.

The 1995 FDRE Constitution under article 36 recoggithe different rights of children.
The best interest provision of the Convention oe fRight of the Child is also
incorporated under sub article 2. Hence, on twaiiggls courts and any other bodies are
required to look into the best interest of the ahil determining any issue which affects
the child. First, by virtue of article 9/4 as wal 13/2 of the Constitution, international
treaties ratified by Ethiopia are the integral past the law. The CRC, which is ratified
by Ethiopia, is made the integral law of the laadd hence reference must be made to it
by the concerned organs at relevant times. SecptidyConstitution itself mandates the
observance of the best interest of the child inratters concerning children. As a result,
the actions of public organs, courts as well asslatyres should take into account this

principle.
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Article 113 of the RFC deals with the role of treud in determining custody of children

after the pronouncement of divorce. By virtue a$ tarticle, there are three questions to
be addressed by the court at the time of detergioustody case. The first is who should
have custody of the child? The second question i®lation to the maintenance of the
child, how much should the non custodial parene dar the maintenance of the child?
The third important question is the right of thennmustodial parent to visit the child.

How often should this visitation be? For how loram ¢he non custodial parent stay with

the child and other related questions are to bergavresponse by the court.

In relation to the question of custody, the RFCvtes guidelines which need to be
observed by the court. First of all, if the divoisemade by mutual consent, the parties
are also expected to determine the consequencieiofdivorce, including custody of
their children, by their agreemelit. However, in the case of any other divorce, article
221/2 gives the mandate to the court to determmtavho should be the guardian or
tutor of the child. In doing so, the court is exjgelcto observe the guidelines enumerated
under article 113/2. These guidelines include awsrsition of income, age, health and
condition of living of spouses on the one hand #redage and interest of the child on the
other hand. The requirements under this sub aréicdederived by the principle of the
best interest of the child. As mentioned earlibie best interest principle takes into
consideration the principles of non discriminatioight of the child to life, survival as
well as respect for the views of the child. So,dkeision to be made is ‘which one of the
two parents can best provide the things necessaié child to achieve his right to life,
survival, development and respect of his viewsi@isly, the answer to this question

depends on the age, health and income as welliag tondition of the spouses.

However, care should be made not to assume thdirthecially well to do parent is

always in a position to provide the necessitiethefchild. Bringing up a child involves
nurturing the behavior of the child as a resultvgth the living condition and also of the
behaviors of the parent need to be considered.oProt this, interpretation of the best

interest of the child requires one to consideng of the child. Hence, if the child is in

91 Article 221/1 RFC



a position to manifest his wishes, the court shaalek to find out. However, care needs
to be made at this timeThe court should ascertain that the child’s chowas not a
result of undue influence from the chosen paresitthere is a strong possibility of the
parent withinterim custody to counsel the chilchts or her choice. This influence may
assume different forms; that which tends to corevithe child that one of his parents is
better than the other, that which manipulates téd’'s immature desire for less
discipline or restraint; or simple attempts by oparent to turn the child against the

other parent%?

In the case between w/ro Martha Hailemariam vs. Béchane Dersg®, the father had
interim custody of the child who was five years.oltie court, at the time of deciding on
custody, requested the opinion of the child. Th&lalesponded that he wants to be with
his father because his father could take him tadgaool, buy him things that he needs
and also because his mother is a bad person. @oimgjdhe age of the child, which was
only 5 years, the court stated that the child cabgdiimself, without the influence of the
father say such things about his mother, and byidening other factors, it awarded
custody to the mother.

When seeking the opinion of the child, two factoegd to be considered. The first one is
age of the child. The court has to be sure thatcthiel has reached the age group in
which he can make a reasonable preference. Fanicestthe Statute of Georgia provides
that a child of 14 years have the right to seleetgarent with whom he desires to IiVé.
Hence, under that law, the court will listen to th@nion of the child if that child has
attained 14 years of age. On the other hand, atfagutes instead of limiting the age,
provide for the child’s preference to be considemad given weight if it reflects a level
of mature judgment® Hence, in the second situation, the court is meguto make its

own assessment of the preference of the child.
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The preference of the child is also to some degrieenced by the circumstances in
which he is interviewed. So, the second esserttiagtwhich needs to be considered is
the environment in which the child’s preferencédsbe obtained. The presence of the
parents may intimidate the child, and hence itaddy if the court interviews the child

without the presence of the parents.

All in all, one can conclude that child custody etetinations under the best interest
standard differ significantly from other forms afjadication. Their difference pertains to
the following'®®
First, child custody determinations are ‘personemted’ disputes. Most legal
rules require a determination of the fact relatitg some event and are thus
‘act-oriented’. Child custody determinations undlee best interest standard, in
contrast, are ‘person-oriented’ making relevant éthattitudes, dispositions,
capacities and shortcomings of each parent”
Secondly, child custody determinations require fmtézhs about the future.
Most adjudications require determinations of pastsaand facts. Child custody
determination under best interest standard, on titeer hand, requires
individualized predictions; with whom will this ¢dhibe better off in the years to

come?

The regional laws have also incorporated the lmtetast standard with slight difference
in some regions. The family laws of Amhara, Oromayal Tigray Regional States have

made reference to the ‘tender years’ princiile

The best interest standard is also given more esipha the recent decision of the
Cassation Division of the Federal Supreme Coucassation file no. 23632. In that case,
the parents of the child were separated at eadyohdhe child, and the child was living
with his aunt (sister of his mother). After 12 y&ahe mother passed away leaving some

property to the child. The father, who had contidounothing in the last 12 years for the

1% Ellman, 620
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upbringing of the child, brought an action claimiogstody of the child to theoreda
court, which the court granted. The case was brotgthe cassation court by the aunt.
The cassation court, in determining who should haw&ody of the child reasoned that
the best interest of the child should be always@ripy as is required by the Constitution
as well as CRC, which is the integral part of tae lof land. And all laws concerning
children should be interpreted in light of thisrmiple. With this major reasoning, the
court awarded custody to the aunt, rather tharfatimer. Two important points emerged
out of this decision. First, international treatrasified by Ethiopia are confirmed to be
part and parcel of the law of the land and henee dburts have to resort to these
international instruments by the mere fact of radiion, i.e. without requiring their
interpretation in the working language of the co8econdly, the best interest of the child
standard is always to be observed and the couvis ttamake sure the compatibility of
the provisions of the law to this standard on &dascase basis.

One other thing which needs to be considered ah@ibdy decisions is the possibility of
revision of the decision with change in circumsemds stipulated under article 113/3,
the court is given the power to revise decisiooustody and maintenance with change in

circumstances.
5.2.2 Liquidation of Pecuniary Relations

The matrimonial property is indivisible for the gnbeing the marriage stayed intact. One
of the issues which need to be addressed by th# abthe time of pronouncing divorce
is the partition of the matrimonial property. Tlavl has given discretion for the spouses
to agree upon the management of their propertys Tscretion is also extended in
respect of the partition of property. If the pastigave addressed the issue of property in
their contract of marriage as per article 83/3nthi@e contract will be effected by the

court.

However, if there is no contract of marriage othi€ contract of marriage concluded is
not valid, then the court has to decide on thetrighthe parties in respect of the
properties. As discussed in chapter three, thera esumption that all property in

marriage is common property of the spouses. Thasgpwho claims to be the personal



owner of the particular property in question haptove the fact. Once the property is
determined to be the personal property, the owreth@ property may retake it in

kind.*?® If the personal property has been mixed with themon property, the spouse
will be given an equivalent sum of money or a thiigalue corresponding to such price

from the common property?

The next thing would be the payment of debts. Ascubised in chapter three, debts
incurred in the interest of the household are a®rsid to be common debts and hence
need to be recovered from the common propertyhig respect, article 89 of the RFC
requires the payment of common debts prior to #rétpn of common property between

the spouses.
5.2.3 Partition of Common Property

Once what constitutes common property has beentaseal, the next thing to do is to
decide on the manner of partitioning this commarpprty between the spouses. The rule
in partition, as is reflected under article 90 REGhat common property shall be divided
equally between spouses. This is a reflection efGbnstitutional provision which gives
both spouses equal right in respect of propertyattime of entering, during and at the

end of marriage.

As far as the manner of partitioning is concerrtlad,rule is that partition will be made in
kind in such a way that each spouse receives soapepy from the common property;
any inequality will be set off by the payment ofrsiof money ™ If the property is
difficult or impossible to divide, or alternatively the spouses do not agree as to who
should have the property, it will be sold and thecpeds will be divided between them.

Review Questions
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1. Discuss the grounds for dissolution of marriage.

2. What is the difference between fault based anthalt divorce? Which one of the two
is adopted by the RFC? What are some of the redsodsing so?

3. Discuss the consequences of divorce.

4. When a court is faced with a case relating s&iany dispute, what things does it need

to consider?

5. What is the difference between the ‘tendergieapproach and ‘best interest of the
child’?

6. Can any couple request to get divorce by mutoakent under the RFC? Why/why

not?




CHAPTER SIX

IRREGULAR UNION

6.1. Introduction

As you may understand, there are various intimatationships between men and
women. Among these relationships, marriage formatgncluded has remained
throughout the world a fundamental relationshipafTis why society and the law give
recognition and protection to the institution of rmege. Despite this, on account of
various reasons, men and women live together asusband and a wife without
concluding formal marriage. It is this aspect oh#marital relationship that you will
study under this chapter. Therefore, this chapt#rcancentrate on the meaning of such
non-marital cohabitation, (irregular union to ube fparlance of the law), the need to
protect such relationship, the legal effects ofhswmion, proof and termination of
irregular union. Here, one thing that you need &arbin mind is that because the
provisions of regional family laws on irregular anihave made no departure from the
Revised Family Code of the Federal Government, eation of regional family codes

will be made in order to avoid an unnecessary dapbn of legal provisions.
6.2. Objectives
After completing this chapter, students will beeat:

- discus the essence of irregular union.

- differentiate irregular union from marriage.

- analyze the need to protect irregular union.

- analyze the effects of irregular union.

- discuss modes of proof of irregular union

- discuss termination of irregular union.



- apply the rules on irregular union to actual liteigtions.
6.3. The Concept of Irregular Union

Although the living together of a man a and womamiarriage has been considered the
most socially desirable relationship, differentdsnof close relationships between men
and women have existed in different societies. €h@dationships perform partly the
function of marriage producing similar effects aarriage. The existence of irregular
union and its significance throughout the worlchag debatable and various terms have
been used to denote this relationship depending tipe prevailing religious, cultural

and political situations.

In Ethiopia, irregular union has been recognizedh®y 1960 Civil Code although such
union is not a recent phenomenon. As it has exsiteze long ago. Currently, there are a
number of couples living in such relationship farieus reasons. Besides, the Ethiopian
society, as a multi-cultural society, has undergmmelamental transformation in matters
of sexual companionship, marriage and family foromat (Read Tilahun Teshome,
Saygabu Nuro Duro Na Zendro,” Ethiopian Bar Reviglel. 2 No 1, August 2007, pp-

61-113). In this regard, another author writes:

“Fundamental shifts in attitudes within a societye avery often
accompanied by rapid swings in the usage of pddicu
language. The choice of legal terminology shoulgtfollow the
changes of attitudes about non-marital cohabitatidar
otherwise the law appears to be even more archmeio ts in fact
the case because it is couched in terminology sedalf another
age. A choice of language which brands this retafop with
moral disapprobation is out of touch with the views$
substantial segment of the community. In fact, modeage has
not clearly evolved to provide an everyday word tisacertain
in its meaning and correct in its moral tone” (Pet8parks,

“The Language of Cohabitation,” Family Law Quarte/ol 19,
p.328).

In Ethiopia, the 1960 Civil the Code the RevisedhiiaCode of the Federal Government
and the new regional family laws use the term ulagunion. (See Arts. 788-721 of the
civil code, Art 18 of the Revised family code (RF&)d the relevant provisions of the

regional Family laws).



If you were one of the drafters of the Ethiopian fanily laws, would you employ the
term “irregular union? Why? Why not?

Although there are various terms to the relatigmshinder consideration, we
conventionally use the term irregular union as usethe laws and try to define it as

such.

In legal theory, the term is defined as the uniba enan and woman established solely
by the consent of both parties. Like the institatiof marriage, it is intended to be
potentially indefinite in duration and the partmshabit in the same household as a man
and wife. Actual domestic cohabitation is essentrabther words, cohabitation does not
mean mere sexual gratitification. Rather it meamdive together, to have the same
habitation. (Read P., Sarcevic, “Cohabitation withdvarriage: The Yugoslavian

Experience,” American Journal of Comparative | &l.29 No 2, 1981, p. 315.
What do you understand by cohabitation? What constutes cohabitation?

Because cohabitation is the essential elementedufar union, it is necessary to have a

clear picture as to what is meant by this word?

Black’s Law Dictionary defines the term as:

“To live together as husband and wife; the mutusdamption of
those marital rights, durations and obligations waliiare usually
manifested by married people, including but notessarily
dependent on sexual relations(H.C. Black, Black’s Law
Dictionary (6" ed, 1990, p.260).

What do you understand from this definition? Frdma &bove definition, it is possible to
gather that the parties (necessarily a man andnaawan Ethiopia) to an irregular union
live as husband and wife, assume mutually and valiy those rights, duties and
obligations which are also assumed in the institutf marriage. Despite the fact that the
above definition demonstrates the outward simiyfabetween marriage and irregular

union, it appears to be confusing as regards wights; duties and obligations are



assumed by the parties when evaluated in the digtite limited recognition given to this

relationship in the laws of many countries.

In Ethiopia, the first legal instrument which triéal define irregular union is Art.708 of
the Civil Code which provides that an irregularamis the state of fact which is created
when a man and a woman live together as husbandvé@dvithout having contracted

marriage. Art.709 of the code gives further explemaby stating that:

(1) Itis necessary and sufficient in order to havériggular union that the behaviors

of the man and of the woman be analogous to thataofied people.
(2) They need not represent themselves to third patidsing married.

(3) The mere fact that a man and a women keep up sexdasibns between them,
even if repeatedly and notoriously, is not sufitidy itself to constitute an

irregular union between such man and woman.

What has been provided under Art.709 of the Ciatl€ has been reiterated by Art.99 of

the Revised Family Code and the regional familyslaw

By having a close reading of these articles, ipassible to understand that irregular
union is established where the relationship is@als to marriage. It is this analogy
which is the distinguishing feature of irregulaiamas compared to other male-female
relationships. It is because of this feature thagular union is quite different from what
is known in Ethiopia as “kept woman” or “kimit” wheby the man keeps the woman
mainly for sexual gratification and as a sign ofiabposition and prestige to whom the
women also gives emphasis to the financial posiiot social standing of the man who

serves as her patron and benefactor.

It has been said above that irregular union isagmals to marriage. How do you explain
the analogy between marriage and irregular union®hat respects irregular union
analogous to marriage? Try to compare and conthestinstitution of marriage and

irregular union.



Generally, according to a certain author, two inguar elements may be drawn as

regards the similarity between marriage and irr&guhion:

“The first element is composed of intimate lifeledween husband and
wife and is founded on the relationship of affectmd love, devotion and
loyalty, that is indicative of their having pledgéiemselves to common
fate. This actual domestic cohabitation is esséniiae second element is
the running of a common household, not simply dupersonal need,
convenience, narrow financial considerations, or asself- standing
arrangement, but as a natural function of the jofamily life, as is
customary and usual between husband and wife athtdheach other by
the bond of common destiny. A household of thid ikilifferent from, for
instance, the situation of employing a housemaid orursemaid, even
though it happens that the employer engages inadeglations with her.”
(D. Friedman, The “Unmarried Wife in Israel,Israel Yearbook on
Human RightsVol.2(1972) p.290).

6.4. Why Do People Live in an Irregular Union?

Why do you think do a man and a woman live togethewithout concluding formal

marriage?

Traditionally, the relationship of unmarried cohtabs was considered to be meretricious
and usually criminal as well. People forming suciion were thought to be scoundrels.
In contradistinction to this, the family based orarmage was and is favored by
legislatures and courts as the desirable and ptiwéugnit of society. The descriptions
connoting severe moral disapprobation such as naseor living-in-sin could not,

however, deter people from forming such unions.

According to one writer, the legal and much of sleeial stigma of illegitimacy is gone.
Whatever implications it may have to the institatof marriage, irregular unions is both
increasingly prevalent and increasingly being reef as a theoretically defensible
lifestyle and contrary to the widely held publicimipn, some of these unions outlast the
present day ceremonial marriages”. (C.S, BruchppBrty Rights of Defacto Spouses
Including Thought or the Value of Home Maker's Sees,” Family Law Quarterly
Vol.10, No.2 1976 pp.101-102).



There are actual and possible reasons that neateskiting in an irregular union in the
world in general and in Ethiopia in particular. @eally, the reasons encompass roots in
cultures of societies that have accepted or tadratformal families, socio-economic
changes and especially in Ethiopia absence of lkeuhyd of the legal consequences of
one’s relationship with another. Although theren@san empirical research conducted on
the area, it is generally believed that in Ethidpiare are a number of people living in an
irregular union in which one or both parties bediehat their relationship is marriage
while it is not from the view point of the law.

As an alternative to marriage concluded in accardamith the requirements of the law,
irregular union is not a result of the sexual retioh experienced by the modern world.
With no doubt, a man and woman have lived togesirare time immemorial without
concluding marriage. (Read Tilahun Teshome, wot&dcpreviously and A. Skolnick,

“Social context of cohabitation,” American JourmmdlComparative LawVol.29, No. 2

1981 p.350) According to O. Donovan, irregular inleas a long history but has only
recently moved back from the sinful category irite acceptable behavior category. The
revival has, of course, been aided by the gradoebkand psychological changes in
matters of sexual conduct, marriage and family fdram to which the laws of different
countries have been responding. (O’ Donovan, “Légalriage-Who Needs It?” The
Modern Law ReviewVol.47, N. 1 1984 p.114. Besides, read Tilahushben’s work

cited previously).

Historically, in almost all earliest societies, mages and irregular union existed side by
side although each had their own effects in theteg system. Although after the spread
of Christianity in Europe, Christianity vehementtgndemned all sex relations unless
concecrated by indissoluble marriage and exaltéibay over the latter, it continued
during the early centuries to sanction in practioe established Roman and Barbarian
usages of having a concubine. The tacit toleratibooncubinage did not give place to
general reprobation in catholic and protestant trees until after the protestant
reformation. Then the legal disabilities attachiteg the relationship to the relation
become added the ruthless penalties of social conagon and ostracism. Finally,

although it was originally a legitimate form of oni (as marriage), later it became



illegitimate and then illicit and immoral. (Reddetdiscussions made in this regard by
Robert Briffault in Encyclopedia of the Social swes, Vol.4 1931, pp.171-173).

It is obvious that Ethiopia is one of the earliestintries which accepted Christianity.
Despite this, much of the matters relating to nagei have been governed by customs
even in the Christian community. Strict adherercéhe rules of Christianity in matters
of marriage such as receiving the Holy Communionarriages is still considered as
something to be observed by deacons and prieste.aks regards the law, concubine

was prohibited by the Fetha Negast which provides:

“Having a concubine is forbidden in our saintly lssince it is contrary to lawful
marriage,- (it) is continuous fornication. If theseone who has a concubine and if she is
his slave, he must abstain and marry accordingddaw...No man shall be permitted to
live with a concubine in his house...If he likes teel with her, he must marry her
according to requirements of lawful marriage...whs hawife and illicit relations with
his woman slave shall be punished”. (The Fetha Blaghapter 25, translated from Geez
by Abba Paulos Tsadua, Faculty of Law, Hailesedakkiniversity, 1968, p.279).

Although concubinage was categorically prohibitgdthe Feta Nagast, the traditional
practice continued as there was no effective waycahmunication between state
officials and the people which would enable theegahpublic to be aware of the law.

Let alone in the past, even today such relationshgpeserved in the countryside.

In addition, every society has undergone profouasisformation in the 20 century
resulting in,inter alia, new attitudes about marriage, sexual companipnahd family
formation. Today (in the 21 century) marriage is not always viewed as either a
sacrament or a status necessarily extablishediffar Rather, there is a shift from
institutional to companionship marriage. Accordinghe suggestion of one study, many
marriages, if not all, are utilitarian relations$ipased on convenience, economic benefits
and mutual affection, the systematic understandimd) the comradeship of the spouses.
So, the rise of non-marital cohabitation may repnésa working out the logic of
companionship without the institution of legal mage at all. (W.D. Wyrauch,
“Metamorphoses of Marriage”, Family Law QuarteNfol.13, No4 (1980) p.420).



In addition to the historical background of non-itercohabitation (irregular union) and
the cultural transformations, people may choosegular union over marriage due to

different motivations.

Some couples feel that the commitments and burd#nsnarriage outweigh its
advantages and hence engage in irregular unionofffeg reason is that no costly legal
procedures are required to establish and termithegerelationship. Besides, irregular
union, as ale factorelationship, gives the opportunity to define apecify the terms of
their relationship individually. They can defineetherms of their personal property
relations freely irrespective of the essential tsghnd duties which are inherently and

compulsorily attached to a formal marriage.

It is believed that for some women, an irregulaionrconfers upon them freedom from
the old-age and world-wide gendered-biased opmesshrough traditional male
dominance to concluding a formal marriage. (H.Dawge, Family Law in a Nutshell®3

ed., 1995, pp.71-72Do you agree with this assertion? Why/why not?

There are also some additional reasons which maleles enter into an irregular union.
Motivations of economic nature are the first. Ityn@dso happen that the parties decline to
go through a marriage ceremony. As a result, tiveplg agree to live together without
any ceremony or formality. Financial constraintsaffording the expenses of a wedding,
the presence of legal impediments (for instanceitiadility of obtaining divorce for
those who have already concluded an indissolubleiage) militate against formal
marriage). (C. Foote, R.J. Leuy and F.E.A Sandase€ and Materials on Family Law
2"%ed., 1976 pp.708).

As regards why people live together in an irregulaon, a writer summarizes:

“In my opinion, the main reason for why people liwgrregular
union is the unawareness of the parties, usuallynam about
what constitutes customary marriage in the eyehefaw from
the many cases brought by women to our courts ¢ptan
courts] based on an alleged marriage or to estdbbse’s status
as a surviving spouse of the deceased, it is eagyéss that the
parties lived [together] believing that they werenmed while
they were not so. Some may also live in an irragulaion



knowing that they are not married but one partyyally the
women, may fear that raising the issue of marriageend the
relationship, perhaps because of her economic dig®e or
she may hope that they will get married in therkitu

(Birru Gebeyehu,_ Problems Arising Out of Non-mdritdohabitation: Ethiopian

Experience Addis Ababa University, Faculty of Law, Senior i unpublished 2000,
p.8).

Comment the assertions made by the author. If goeeawith his assertion, explain your

reasons.
6.5. The Need for Legal Protection

Why do various jurisdictions accord legal protectia to irregular union?

As you may have undress and from the previous ,umitall societies, the family has
been the prime mechanism which serves as a bratginking individuals to the larger
society for providing them with the motivation targicipate in the economic and
occupational structure of the society, and for gehg them from the harnesses of that
participation by providing effective emotional swppand a sense of individual dignity

and security.

If the traditional legal regulation of marriage, ald legal institution as a union of man
and women uniquely involving the procreation aratirey of children within a family, is
to protect and preserve the family, some arguettige is no reason that irregular union
is not protected by law since the living situationan irregular union is as much as
familiars as marriage (L.J. Weitzman, “Legal Regaola of Marriage: Tradition and

change;” California Law ReviewVol.62, No 4 (1974) p.12 42). Generally, legal

regulation of marriage serves four state intergstsmoting public morality, ensuring

family stability, assuring support obligations aakigning responsibility for the care of
children (Ibid). The states traditional interespromoting public morality was thought to
be saved by requiring and regulating legal marri&gpene argue that allowing persons to
engage in sexual relationships without first goingpugh marriage ceremony results in

decline in public morality. The law of marriage f@cts society against being confounded



by laxity of morals, promiscuity, free love and geally profligacy. While this view
might be accurate in the past, present standargsilgic morality are such that it is not
unusual for people to have intimate relations orlite together without marrying.
Further, one may seriously question the legitimatyhe state’s interest in regulating
intimate personal relations under the banner obrfmting public morality.” (Ibid).

Evaluate this above assertion in the light of therent Ethiopian situation.

In relation to preserving public morality, relig®@authorities raise strong opposition to
the entire phenomena of irregular union. Theitwd® is that the religions monopoly in

matters of men-women relationships should remaimpaired. Despite this, it should be

taken into account that, religious law cannot alvgiwe answers to many problems in
the domain of personal laws as far as the seculdliqpis concerned. Moreover, in areas
where there are cultural and religious diversibesl where there is separation of state
and religion as is the case in Ethiopia todayartrot be appropriate for the legislature of
a secular government to take an overly restriadedlpgical attitude concerning people’s
private choices of life. Some writers have madgaar that irregular union was as old or
even older than the institution of marriage (seeifstance the discussions made by

Tilahun Teshome, work cited previously, pp.65-71).

Despite this, its legal protection and regulati®of a recent phenomena compared to the
institution of marriage. In spite of its long histpthe unmarried opposite-sex conjugal
relationship has not been a subject of legal ptiotecand regulation for the reasons
mentioned above. However, as time went by, deefacto relationship of a man and
woman was changed from the sinful category intoddwegory of acceptable behavior.
People who wouldn’'t have considered such a relghipgn many years ago began to
openly cohabit without concluding a formal marriagibe social disapproval and stigma
of a de facto union faded into the background.hiors irregular union has become more
acceptable and a frequent social behavior becomefagively stable and sometimes
outlasting ceremonial marriages. This gave an iog#&t the growing need of the legal
regulation of irregular unions in many jurisdict®o(C.S. Bruch, “property Rights of De
facto Spouses including Thoughts on the Value anhElmaker’s services,” Family Law
Quarterly Vol.10, No 1-4 (1978) p.101,).



As the objective reality on the ground shows, agreimber of people do live together as
husband and wife without having undergone a formadriage. Although irregular union
does not comply with the formality required by laws irregular union creates a family,
children are born to such union, a man and a wdikarmarriage. Seen from economic,
social and psychological perspectives, irregulaions are functionally identical to
marriage. What happens in the family created byiage happens in the family created
by an irregular union. This is the visible sociehlity. Hence, failing to give legal
recognition and protection to such relationshipimgair. Hardships and injustice would
result unless the law intervenes and regulates selationships to the extent necessary.
Reasons of equality like the protection of childieorn in a de facto union or the
protection of the weaker party in the union justifye recognition of a de facto
relationship. Failing to recognize such relatiopshmay, for instance, impose unfair
burdens on those who are most vulnerable or whae haontributed more to the
relationship. One can imagine the injustice thaulooccur in the absence of legal
recognition and protection of irregular unions (&etb the following materials: N. Bala
and R. Jaremko,” Non-marital Unions, Finality ofp@eation Agreements and Children
Issues,” _The International Survey of Family Law,020 S. o. Pais,” Defacto
Relationships and Same Sex Relationships in Pdrtugibe International Survey of

Family Law; (2002).

Coming to the Ethiopian situation, it was the 1@50il Code of the Empire of Ethiopia
which gave recognition and protection to irregulaion although the protection was
much less than the protection given to such reiah@ by the current family laws of the

country and other jurisdictions.

As you can see from the discussions made undepréhngous chapters of this course
material, the need to revise the 1960 Civil Codenatters of family was felt and the first
move was made in the middle of 1980s (Tilahun Teshd'Reflections on the Revised
Family Code of 2000;”_The International Survey ddinfily Law (2002) p.165). A

committee was established with a view to reforntimgfamily law. The committee came
up with a draft family law for consideration by tpertinent bodies. However, the work

did not continue for reasons that were not madevkndlbid).



After the change of government in 1991, the mowveatds family law reform was begun
anew. The need for family law reform was stronght following the adoption of the
1995 Constitution of the Federal Democratic Repubfi Ethiopia since the constitution
ensured equality of sex in all respects while thias not the case under the 1960 Civil
Code. Besides, the FDRE Constitution has provitdatfamily is the fundamental unit of
society and it needs protection by the state ardsttiety. Hence, because family law
gives recognition and protection to irregular unisnin line with the constitution. In
addition to the FDRE Constitution, Art.16(3) of tbtlDHR, which has been made part
and parcel of the Ethiopian law since the adoptibtihe 1991 Transitional charter of the
country, the family is the natural and fundamegtalup unit of society and is entitled to
protection by society and the state. This is alstberated under Art.23(1) of the

convention n civil and political rights to whichtpian is a party.

During the drafting process of the Revised Famihd€ the FDRE, irregular union was
one of the areas which provoked heated debatdseindarious public discussions held in
different forums. Generally, two opposing views #eeflected in the discussions. The
first view objected to the recognition and protectiof irregular union while the other

view was in favor of recognition of irregular uniohhose who opposed the recognition
of irregular union argued that the only constitnéitty recognized relationship between a
man and a woman is marriage. The FDRE Constitusamt concerned with irregular

union nor does it recognize it specifically as il do with marriage. Hence, it was

argued, it should be for the protection of theitngbn of marriage that the government
has to enact laws. Enacting laws for the protectios regulation of irregular union is not
justified which was not envisaged by the constitutiMoreover, it was maintained that
irregular union is unacceptable by various religiofthe group contended that giving
recognition to irregular union would undermine thstitution of marriage and endanger
the sanctity of marriage. Members of this groupghfer strengthened their position by
maintaining that since irregular can easily be teated at any time at the wish of the
partners, it is detrimental to the interests ofldrlen and women in particular and the

society in general.



The proponents of the second view, the view thatoeates the recognition and
protection of irregular union, however, stronglgaed that the view that irregular union
is not recognized by the FDRE Constitution is noteptable. The silence of the
constitution about irregular union does not amotmtnon-recognition. Since the
constitution does not specifically deny recognititm it, protecting and regulating
irregular union by enacting specific law is not tary to the ideals of the constitution.
Furthermore, this group argued that, the phenomendime living together of a man and
a woman as husband and wife without concluding iager is a fact that has been
commonly practiced by the Ethiopian community foany years. It is also a practice
prevalent in the urban areas of Ethiopia (Mehald®e Yeteshashalawn ye Beteseb Hig
Lemegenzeb yemiredu Andand Netibaabl.1 1995 E.C pp.120-127).

The reality on the ground as to irregular unioth&t a number of people are presently
involved in this relationship and it is more liketgat a number of people who will
involve in such union will increase in the futu fvarious reasons (lbid). As has been
mentioned previously, many people enter into thngl lof relationship due to economic
problems, inability to get the assent of their p&ésefor marriage or failure to fulfill
customary obligations, inability to cover expengaswedding ceremonies and the like.
Hence, denial of such reality is impossible sircdd so would be tantamount to “closing

one’s eyes not to see the visible social reality.”

The other argument of the second group was basdtieprotection of the rights of
women. The absence of legal recognition to irregulaon is detrimental to women
particularly from the view point of common properould this argument be tenable

if women were economically strong?

Despite the above arguments against the recografionegular union, it was the second
view that was accepted by the legislature and teeided Family Code of FDRE and
Regional Family Laws have accorded better protadioirregular union as compared to
the protection given to it in the 1960 Civil Codekthiopia. What departures have the
current family laws of Ethiopia made from the 1960Civil Code as far is irregular

union is concerned?



6.6. Legal Effects of Irregular Union

6.6.1. Introductory Remarks

Under the previous units, you have understood thatriage produces legal effects-
personal as well as pecuniary effects where itsimldished in accordance with the
requirements set forth by the law. Now the questlmat may cross your mind here is
whether or not the requirements that must be ledfilin case of marriage (essential
conditions of marriage without which no valid mage is established) are also to be

fulfilled in irregular union.

The 1960 Civil Code as well as the current famalws of Ethiopia do not say any thing
as to the requirements for the formation of a vatidgular union. (Read for instance,
Art. 708-721 of the Civil Code, Arts. 120-130 oktfamily law of Tigray, Arts. 128-139
of the family law of Oromia Arts. 109-118 of AmlaaFamily Code).

Does this mean that irregular union can be formed/éen two minor couples? Can it be
formed against the will of one of the partners? Habout other impediments to

marriage?

Although the laws are silent, it is not possible naintain that any one under any
condition whatsoever can form irregular union, asshe pleases, with another opposite
sex. The condition that need to be satisfied inrimge must be satisfied in irregular

union too.Do you agree? Why/Why not?
(A) Consent

Cohabitation without marriage (irregular union)defined as the union of a man and a
woman established solely by the consent of bothigsa(P. Sarcevic, “Cohabitation
without Marriage: The Yugoslavian Experience,” Amman Journal of Comparative Law
Vol.29, No (1981) P.315). By the same token, urttierdraft provisions of the Civil
Code prepared by Rene David, temporary union ocwanage was included resulting
from a legal agreement other than marriage betveeeman and a woman to cohabit
during a limited or indefinite period. This was leged by the codification commission’s

definition of irregular union in Art.708 of the GivCode as a mere state of fact. This



change did not, however, mean the irregular unio@sdnot require the consent of the
parties. No one can be forced to do anything witlnis consent. (Read Birru Gebeyehu,

work cited previously)
(B) Capacity

In the Civil Code, the RFC and Regional Family Laase of the essential conditions of
marriage is capacity although this not providediagular union. Despite this, based on
the nature and requirements of a valid juridicd) axcapables do not have the requisite
ability to comprehend the nature and consequengesidical acts. Capacity in marriage

refers to the attainability of marriageable agdefined by law and mental capacity.

Regarding age, the FDRE Constitution under Art.34ftovides that marriage is
concluded when the spouses attain the marriagesipde The marriageable age is

determined by the Ethiopian family laws to be eégint years of age for both spouses.

The family laws do not, however, have comparablevigions which expressly or
impliedly prohibit the formation of irregular unidsy minors. In spite of the absence of
such provisions, it is tenable to maintain that themimum age limit prescribed for
marriage should be applicable to irregular uniontaiing into account the policy
consideration for the requirement of age and froenview point of protecting children.

Do you agree with conclusion? Why/Why not?
(C) Prohibited Degrees

In Ethiopia, both under customary law and codiflad/s, marriage between persons
related within certain degrees (either by consamguor affinity) was prohibited and the

social taboos against incest have been reinforgetthdo criminal law. From 1960 to the

establishment of the Federal system in Ethighi@,1960 Civil Code was meant to be
uniformly applied throughout Ethiopia since Ethmdefore 1991 was a unitary state.
Hence marriage between blood relatives up to thierdk degree was prohibited (Art.551
and Art.582 of the Civil Code). Coming to the cuirsituations, degrees of consanguinal
relationships differ from region to region sinceleaegion is constitutionally empowered

to come up with its own family law reflecting itegal and cultural realities. Any ways,



although the degree varies, each regional family paohibits marriage between blood
relatives. (Read Art.8 of the Revised family code,.3 of the family code of Amhara
and Art.27 of the Family Code of Oromia, and Argsahd 18 of the SNNP Family Code,

for instance.

However, the same prohibition is not noticeable ennthe Ethiopian family laws as
regards irregular union. But by taking into accoth# rationale behind prohibition of
marriage between persons who are relatives by ogosaty, it is possible to conclude
that it is not acceptable to form an irregular tniy violating the prohibitions provided

by law.

Another prohibition both under the Civil Code ai@ tcurrent family laws is marriage
between affines. However, the degree of prohibitianes from region to region as you

can understand by having a look at the relevantigians of the law.
(D) Other Impediments

From the above discussions, it is possible to emleclthat consent, capacity and
fulfillment of conditions with regard to consangainand affinal relationships are
elements of formation of a valid irregular unionowd about period of widowhood and

the existence of another irregular union?

The purpose of making a woman to observe periagiddwhood (180 days in Ethiopia)

is to avoid the conflict of paternity. If that iset case, can’t we make a woman to observe
this prohibition since one of the main effects mégular union, as we will see later, is
presumption of paternity for children born of amegular union? In marriage, the
justification for prohibiting remarriage before ttegse of a period of widowhood is that
conflict of paternity will arise since marriage helear beginning. However, although
many irregular unions may have beginnings which gublic cannot in any way
ascertain, it is desirable, to make our policy cstest, to provide a period of widowhood
during which an irregular union cannot be formedermhsuch irregular union can have
ascertainable and definite beginning. Otherwise, game problem feared in case of

remarriage will occur.



Another point worth raising at this juncture is \her an existing irregular union
constitutes a bar to form another irregular unibme law does not have clear provisions

in this regard. How would you go about this issue?
6.6.2. Legal Effects of Irregular Union
(A) General Considerations

As has been discussed in our previous discussiorgular union existed in Ethiopia
long before the adoption of the 1960 Civil Code.eTh960 Civil Code also gave
recognition to such union and regulated the effettsuch a union in relation to certain
matters. However, the new family laws of the couritave made departures from the
1960 Civil Code. The major departure is the creatidb community property. On the
following pages, discuss the most important effexftsrregular union as incorporated
under the Ethiopian Family Codes (Note that siheeprovisions of regional family laws
are verbatim copies of the Revised Family Codemag not reproduce the provisions of
each regional family law. Hence, citing the reldvprovision of the Revised Family

Code suffices to avoid unnecessary repetitions).
(B) Absence of Bond of Affinity

Valid marriage creates a bond of affinity betweess than and the relatives of the woman
and vice versa. Consequently, marriage betweeroperdated by affinity in the direct
line and marriage between a woman and the brothieerohusband or marriage between
a man and the sister of his wife is forbidden. As will note under chapter Nine, as a
consequence of the creation of bond of affinitymarriage, the obligation to supply
maintenance between persons related by affinitheéndirect line is imposed by the law
(Art.198 of RFC).

In contradistinction to marriage, as provided irt.200 of the RFC in irregular union, a
bond of affinity is created neither between the mad the relatives of the woman nor
between the woman and the relatives of the man.edewy sub-article 2 of the above
article provides that the legal impediments tovefldh marriage in the case of affinity are

applicable to it. Accordingly, by virtue of Art.9f the RFC marriage between persons



related by irregular union in the direct line i®pibited. In the collateral line, marriage
between a man and the sister of his partner irrragular union and the brother of her
partner is prohibited. Because Art.19 of the Amh@aaily Law is the verbatim copy of

the RFC, what has been said in relation to therattplains the former.

However, since degrees of impediment to marriagérimmiya and Tigray, for instance,
are different from the RFC, irregular union as mpediment to marriage should be seen
accordingly. (Read Art.28 of the Oromiya family laamd Arts.3-5 of Tigray Family
Code). When it is broadly interpreted, it may digosaid that the woman cannot engage
in an irregular union with a man who is the relatof the man with whom she had been
previously engaged in such union. But is it not tcaatictory, as far as the law is
concerned, to say that there is no bond of affimtirregular union on the one hand and
prohibit marriage between the man and the relativhe woman or marriage between
the woman and the relatives of the man on the dihad? Obviously, there is a clear
contradiction. However, despite this contradictithe prohibition is justified on the
ground of policy considerations. The prohibitionustified so long as it is done in the
interest of protecting and maintaining the goodatiehs between relatives and also
maintaining peace and order in society. One camiimeathe attendant chaos if a man is
allowed by the law to marry the sister of the womath whom he had been previously
engaged in irregular union leaving her aside. ™mescrisis arises if the woman does so.
Hence, in the light of such complicated problerhs,grohibition is justified.

(C) Duty to Contribute to the Common Expenses

It has been discussed under effects of marriagecthiples in a marriage are duty bound
to contribute to the household expenses in proporto their ability and respective
means. Similarly, the man and the woman in irragutaon are obliged to contribute to
the common expenses they may incur during themrum proportion to their respective
means (Art.101 of RFC). If both the man and the wonhave similar means, the
common expense is shouldered equally by both gaifichowever, one of the parties is
unemployed and without means, he/she is not redjuoecontribute any thing. In this
case, the duty is to be assumed only by the ofbgrenses incurred for the benefit of

either of the parties are not considered as comexpenses even if it is done during the



union. Common expense is one which is done forrtegest of the partners in the union.

What are such as expenses?
(D) Community Property

Because the 1960 Civil Code did not create commupibperty in irregular union,
partners irregular of union did not historicallyjj@nthe same property rights as spouses
of lawful marriage. The law, by its refusal to rgoe the creation of community
property in such union, seriously handicapped jadge their ability to relieve the
inequity and hardships to one of the parties aegignt unjust enrichment of either of the

parties.

A woman may engage in irregular union assuming 8Swhe legal protections are
available to her relationship with the man or withcany ideas as to the legal
consequences of her relationship, or may be wihadsumption that no legal distinction
is made between her relationship and that of ngeriéSee C.C Bruch “Property Rights
of De facto Spouses Including Thoughts on the Value of Homé&evia services; Family

Law Quarterly, Vol.10, No 1-4 (1978) p.135). Durisgch union, common property may
be created through the effort of the man and thexavo However, after a certain period,
this relationship may be terminated for one reasoanother. In this case, woman was
evicted from the house by the man without any sbagroperty. In such situations, the

man could acquire wealth by unduly exploiting theman.

In order to understand the injustices caused togsain an irregular union, the following

two Ethiopian court cases are presented.

In one case, a certain Beletu Achame brought giaitnat a man named Ato Gebresadik
Workneh in the former Addis Ababa Awraja Court giley that she and the defendant
were married since 1964 E.C and had five childremftheir relationship. Despite that
he forced her out of the conjugal home. She reqdesite court to make an order of
maintenance for her and refer the case to famibjtrators. However, the defendant
denied the existence of marriage. She proved tiatas registered as the defendant’'s
wife in “Edir”, kebele family form and pension foemBesides, four witnesses testified

that the two parties lived in the defendant’s hoasdusband and wife but did not know



whether marriage was concluded or not. Based on e@liidence, the Awaraja court
decided that there was marriage. Because of tlesjeéfendant appealed to the then High
Court stating that the decision of the Awraja comas not appropriate. The High Court
reversed the decision of the Awraja court by reampthat the fact that there was a valid
marriage was not proved. The Supreme Court affirtheddecision of the High Court.

Hence, the woman could not share from the commuymmaperty

Another case involving a substantial amount of prgpwas the case of Ato Arusi
Ketema and W/ro Zewde Yigletu. Ato Arusi Ketema leggpto the Melka Belo Awraja
Court (in Harar) stating that he and W/ro Zewdigevmarried since 1946 E.C and had
children from the marriage. He added that during marriage, she took some money
from the common property and opened a “tej betaika Jebdu (Harar); they had a bar,
a pension and “tej bet” in Melka Belo “Haretechadwin. He requested the court so that
order would be given for the coming back of the vaonto the conjugal home with the
property she took. She was summoned but did nataapfghen based on the testimony
of witnesses, who testified that the two persomeditogether as husband and wife, the
court handed down aex parte judgment that there was marriage and referreddke to
family arbitrators. The defendant appealed to thghHCourt of Eastern Hararghe
Administrative Region stating that there was norrage but irregular union and that she
terminated the union because of health reasonsalSbhesaid that there was no common
property. The High Court reversed the decisiorhefdourt of rendition and reasoned that
the testimony of the witness demonstrated thatelaionship was an irregular union and
the property acquired in an irregular union belahge the one who acquired it. (Ato
Arusi Ketema Vs. W/ro Zewde Yigletu, (Sup. Ct. 1986iv. App. No 47/86,

unpublished). This means that no property was giee¢he man.

Bear in mind that the parties lived together foowtthirty-six years, but all property was
registered in her name and the man finally foundseif without any share from the

property acquired during their relationship.

From the above two cases, you can understand lthaugh the woman lived for many
years with the man, property should not be shamedesunder the 1960 Civil Code

irregular union could not create community property



It was upon termination of the union that the maghnhbe ordered to pay to the woman
an indemnity corresponding to not more than thremthrs allowance by virtue of
Arts.716 cum 717 of the Civil Code. This was dohand only if the judge felt that
equity requires so. If the judge felt otherwisee twoman was not entitled to any
indemnity and had to leave her house surrendenegdmmon popery to the man. This
was what was happening prior to the coming inteafbf the RFC and Regional Family
Laws. Under the current family laws, irregular unibas been made to give rise to
community property between the cohabitees provithed relationship lasts for three
years or more. All properties that the man andwoenan have acquired during their
union are considered to have been acquired witl@ruhion and, therefore, are presumed
to be common property of the man and woman althdhglpresumption is a reputable
one. (See Art 102 of the RFC and relevant provismirthe regional family laws).

Cohabitants in irregular union cannot agree thataramunity property is created during
their union. This is against public policy. The I&as its own policy reasons behind the
creation of community property. The man and the aohowever, are at liberty to

agree as to the administration of the common ptgper

As explained above, community property is creatégmthe union of the man and the
woman lasts for not less than three years. A ufl@sting less than three yeas, therefore,
does not create common property and the partiederamnate the union without any
dispute relating to common property. If, howevérre ne who terminated the union
commits a fault, he/she is liable to pay damagéss Gan be assessed in accordance with
the relevant provisions of the Ethiopian extra-cactual liability law (see Art.2090-2123
of the Civil Code).

When we come to effects of community property, camity property gives rise to
issues such as administration and liquidation efdbmmon property. In this regard, the
RFC, under Article 103, has stipulated that mattetating to the administration and
liquidation as well as payment of debts in cas&refjular union are to be governed in
accordance with the provisions of the code thatl dééh community property and
liquidation of pecuniary relations of spouses inrmage. (Hence it is important to relate

this discussion with the discussions previously enadlder the foregoing chapter).



As matter of principle, the common property of than and the woman in an irregular
union is administered jointly with a view to enswgi equality of sex which is
unequivocally guaranteed under the FDRE Constitutdonetheless, the above rule will
not be applicable where it is agreed by the pastiieat one of them administer the whole
jointly owned property or just a part of it. Noriisapplicable where one of the partners is
declared incapable, deprived of his/her right afpgrty management or incapable of
administering the common property for any otheidvadasons. In such cases, it is the
other partner who is empowered to administer bg@gent or not declared incapable or
not deprived of this right of property managemematttakes the responsibility of
administering the common property. However, in doso, he/she has to account to the
other when requested (Arts.66, 67, 68 and 103 @)RF

All actions for sale, exchange, rent out, pledgertgage or alienation in any other way
of the common property need the consent of bothrtae and the woman in the union.
The same consent is also required for similar astio relation to a common movable
property and securities registered in the nameotif partners the value of which exceeds
500 Birr. Neither the partners are allowed to barar lend money exceeding the above
amount of money or stand surety for a debt of 500, Bor is it possible for them to
transfer a common property the value of which maggr than 100 Birr or money greater
than such sum by way of donation lacking commorsenh (Read Art.103 and Arts.85-
93 RFC).

Non-observance of the above rules by one of thengar gives the other partner the right
to bring an action for the cancellation of the gations entered within six months after
he/she became aware of the creation of such olgliigabr in any case within two years
after such obligations have been entered. (Read.68&t 69 and 103 of the RFC and

pertinent provisions of Regional Family Laws).

The other issue pertaining to community propertypaftners in an irregular union is
when the union of the man and woman ends, it isdatamy that the common property
has to be divided if there is any. In this regatrdhas been provided that the division of
the common property in irregular union will be etied in accordance with the

agreement entered into for this purpose by thegsarh default of such agreement which



is usually the case between partners in such uinids, the provisions of the law on
liquidation of pecuniary relation of spouses in nage that apply to the division of the
jointly owned property of cohabitants (Read Art.1df3he RFC with Arts 85-93 of the

same code and the respective provisions of regfanaly laws).

Before establishing the share of the man and thmamoin the common property, there
are certain procedures that have to be compliel. Wit the first place, the cohabitees
take back their personal property by proving thaeiongs to them (Art.103 can 86(1) of
RFC). They have to prove this fact because, urpesged, it will be taken as common
property as per article 102(2) and hence no righttaking. According to this article,

any property which exists during the union is degritehave been acquired within the
union and hence constitutes common property umiesgproved to the contrary. Hence,
a cohabitee can take back his property by proviagduch property belonged to him/her.

Secondly, where the personal property of a cohallits been alienated and its price has
fallen into the common property, he/she is entittedrecover it from the common
property (Art.103 can Art.86(2)). A cohabitee isakntitled to indemnify if it is found
out that the personal property of the other ordbsmon property has been enriched to
the prejudice of his property (Art.103 can Art.86)amages may also be demanded
before the physical division of the common propetdkes place by either of the
cohabitants where the other partner, having beepoemred to administer the jointly
owned property, performs acts which adversely affes/her partner or such acts are
done without mandate, or constitute acts of badiidtration or have been performed in
fraud of the right of the partner making the clgioh Art.103 cum Art.87). In such cases,
the aggrieved partner can not request the cougraat him damage if the above acts
occur five years before the termination of the aniDebts of the cohabitants have to be
also paid before the partition of the common propéd, Art.103 cum Art.89) which is
meant to protect creditors who may be in a disatg@aous position if partition is made

before their claims are settled.

As mentioned before, partition has to be done aiftgr all the procedures discussed
above (i.e., retaking, withdrawal, indemnity, arayment of debts) have been completed.

Once this has been done, the common property wildivided equally between the



cohabitees. Equal partition is realized, howeveny mn condition that no contrary
agreement exists between the cohabitants. It & ttiat the manner of division can be
determined by the cohabitants themselves wheredbeglude a division contract. As a
rule, partition takes place in kind in such a whagtteach cohabitee takes some property
from the common property. Where it is impossiblediade the jointly owned property
equally, the inequality in kind should be compeeddiy payment of money. It should be
noted that things which are most useful to a cdbhabishould as far as possible be
assigned to his/her share. For instance, if aicept@perty is relevant to the business or
occupation of a cohabitant, it should be give tm/her. It may happen that a certain
property is difficult or impossible to be dividecgdause, for instance, the property in
guestion cannot be taken apart by its nature oingak apart would prevent its
functioning or devalue it and the partners maybw®win accord as to who will have this
property. In this case, the property is sold anel toney received is shared by the
partners. In default of agreement on the conditbisale, the property will be sold by
auction (Read Arts. 103 can Arts.85-93 of the RFC).

(E) Debts of the Man and the Woman in Irregular Unon

During the union, the man and the woman may trdngitlc third parties and incur debts.

Such debts may be incurred either for the intesebbth parties or for personal purposes.

If a debt is incurred either by the man or the wonfiar their maintenance and their
children, it becomes a common debt and creditotshave a recourse against one or
both (Read Art.102(3) of the RFC). In other worsls;h debts may be recovered from the
personal property of each cohabitee and/or fronttimemon property. Under Art. 714 of
the Civil Code, it was provided that if a debt wesntracted by the man for the
maintenance of the children and of the woman aedntan, the woman would not be
held jointly and severally liable with the man. lpwever, it is the woman who
contracted the debt, the man would be held joiatlg severally liable with the woman.
Obviously, the RFC and regional family laws havé drawn such distinction$Vhat do
you think is the retainable behind this? Would it tndermine equality of sex if the

article were retained under the new family laws?



If a common debt of the man and the woman is digz Hfe termination of the union and
the division of the common property, each of therhable to pay the debt in proportion
to his or her share (RFC, AA.103 cum Art.93).

Debts due by one of the partners for personal m@&poo a third party are recovered on
his personal property and when the personal prppemot sufficient to cover the debt,
the creditor will have recourse against the comnpoaperty (RFC, Art.103 cum
Art.70(1). Under the Civil Code since no commurptpperty exists between unmarried
cohabitants, such right of recourse by the creslisgainst the common property was
absent.

(F) Filiation

The other issue that is intertwined with irregulaaion is the issue of filiation. Because
filiation is to be given a wide coverage in chageven of this course material, it suffices
to say that a child conceived or born of an irragulnion has as his father the man
engaged in such union. This was the case undeCithkeCode since Art.715 provides
that filiations of the children born of an irregulanion shall be established in accordance
with the relevant provisions of the code and Arb. 6f the same code stipulates that a
child conceived or born during an irregular unias fa father the man engaged in such
union. The same thing has been reiterated in th@ &fe the regional family laws. As to

the details, we refer you to the discussions madkeuthe next chapter.
6.7. Proof of Irregular Union

From the discussion under chapter four, you haee #eat there is no presumption that
persons are married and hence a party assertingxtsience of marriage is required to
adduce proof to it. Similarly, a party desiringaenefit from the legal consequences of an
irregular union is also required to prove the eist of irregular union, when such union
is provide in accordance with the requirementsheflaw, the legal effects of such union

become operative.



As this juncture, you can understand that marriagg be proved by various modes of
proof typical among which particularly in Ethiopsxe certificates of marriage and

possession of status.

When it comes to proof of irregular union, the mmn and frequent mode of poof is
possession of status as opposed to documentargreadThis type of mode of proof is
preferred because of its practical significancesMeequently, a man and woman engage
in an irregular union without a written agreemenattevidences the fact of their union. It
is a simple union in which it is hard to find aiable documentary evidence to prove the

fact of the union.

But the issue worth raising is as to what is mdégnpossession of status? Possession of
status is said to have comprised some three faw®/k as“nomen”, “tractus”, and
“fama”. “Nomen” is the fact of having the name which indicatesdtagus;‘tractus” is

the fact of being generally reputed as having tatus by all persons with whom family
or business relations took place; dfaima” is the fact of being generally recognized and
treated by the public as having the status. Ihés dddition of all these three facts that
give rise to possession of status (M. Planiol andR€port,_Treatise on the Civil Law
(12" ed; 1939, Vol.1, part 1, 959 p.278).

Hence, brearing in mind the aforementioned factssspssion of status may be
understood as the fact of bearing the name thagrkees the status and being treated and
recognized as having such status by the commumigeneral and by family members,

friends and other acquaintances in particular.

Despite this, however, proof of irregular uniongmssession of status is not an easy task.
The 1960 Civil Code of Ethiopia provided for two das of proof by which the existence
of irregular union may be established. These apefdry possession of status and proof
by an act of notoriety (Read Art.718 of the Civibd2). However, proof of union using
such modes of proof was problematic in the pasttddack of clarity on the part of the

law.

As regards proof by possession of status, the @nobkith this mode of proof is its

confusion with proof of marriage by possession tEtus. Some judges interpreted



Art.699 of the Civil Code which deals with proof wfarriage by possession of status in
the same a way as proof of irregular union by pgsea of status. According to these
judges, if withesses are able to prove the fact tha man and the woman lived as
husband and wife and as a result of this, the w#ee themselves and other persons in
the community could recognize them as such thisitésif would suffice to prove
marriage. Other judges, however, took a differerditmon in relation to the above issue.
They said that when marriage was to be proved lsggssion of status, the witnesses
should testify the fact of the celebration of tharrage some time in the past in addition
to those facts clearly provided under Art.699. Aduog to this line of interpretation, the
witnesses, in addition to testifying that the mad ghe woman behaved as spouses and
as a result of this, their families and society stder them as such, has to testify they
have witnessed the celebration of the marriage doneein the past. Unless we interpret
it this way, they said, no distinction will be mabletween proof by possession of status
in case of marriage and irregular union (Hig EnghFidournal of Law of the Federal
Supreme Courts, Nehasie, 1981 E.C, p.22).

Having in mind the above two differing views andr@sponse to the lack of uniformity
with regard to the practice of courts in interprgtpossession of status in marriage, the
Plenum of the Supreme Court issued a directive thabred the second line of
interpretation in accordance with the power givenitt by article 22(2) of proc.
N0.9/1980. The directive under Art. 3 provided thedof of marriage by a possession of
status should be understood as a mode of prooéghablishes the fact of the celebration
of the marriage in any of the three forms of maeidi.e., civil, religious and customary).
It stated that taking proof of marriage by possessif status as identical with that of
proof of irregular union by possession of statudl wave the effect of uniting by
marriage those who were not married and considesisginmarried those who were
married. Hence, to avoid such unpleasant conseqagrourts should make sure that
witnesses have testified proving the celebrationtied marriage as an additional
requirement to Art.699 of the Civil Code.



The problem of proof relating to possession ofustaand the lack of uniformity of
judgments by courts in this regard was thus sobdgediscussed above by the issuance of
the directive.

The other problem relating to proof of irregulaiamunder the Civil Code is that which
pertains to act of notoriety. The Civil Code undeticle 720 states that the existence of
irregular union might be proved by an act of natyiwhen possession of status is
contested. It further provides that the provisiohshe Civil Code pertaining to proof of
marriage by an act of notoriety (Art.702-706) applecable to proof of irregular union.
However, the problem with Art.720 is that proofimégular union by an act of notoriety
is impossible and incompatible with the very corcey irregular union (G.

Krzeczunowicz,_Problems in Ethiopian Family Lal®78, problem 18). An act of

notoriety is used as proof of marriage only whea ¢burt authorizes so (Art-720(1) of
the Civil Code. Such authorization is made by thercwhen, for instance, the registers
of marriage have not been regularly kept or wherns impossible to the claimant to
obtain the copy of the record in the register ofrmage (Id, Art.703(a) —Art.147(1)).
Such provisions of the law point to the prior cetgion of marriage in either of the three
forms of marriage and hence irrelevant to irregulaon which actually does not result
from a prior celebration. What is more, proof by @t of notoriety is governed by
Art.146-153 of the Civil Code and as per Art.14%ta§ code, an act of notoriety is to be
drawn having the same particulars as a record ofiaga would. Evidently, a record of
marriage, among other things, is required to shwvdate of celebration of the marriage
(Id, Art.117(c)). This obviously is inconsistenttivthe state of fact definition of irregular
union despite the fact that it is made applicallérgegular union by virtue of Art.720(2)
of the Civil Code.

To sum up, the provisions of the code (i.e., AA%-706) that deal with proof of
marriage by an act of notoriety which were maddiegple to proof of irregular union
by article 720(2) are totally incompatible with tbencept of irregular union to which no

prior recording, registration and celebration guieed.

Proof of irregular union by an act of notoriety aso impossible on another ground

different from the above. It is true that an actnotoriety is prepared by an officer of



civil status or notaries (Id, Art 146(1)). The taskdrawing up an act of notoriety is
given solely to officers of civil status or notagjaot to any other organs. However, such
offices have not been established in Ethiopia atté proof by act of notoriety in case

of irregular union was impossible.

How about the RFC and the regional family laws? Hag the new family laws solved

the problem of proof of irregular union?

The RFC and the regional family laws have adopteshgle mode of proof by which an
irregular union may be proved. They have singledpmssession of status as a mode of
proof of irregular union by ignoring proof by antawf notoriety. Thus, the problem
relating to proof by an act of notoriety is no mar@roblem of proof of irregular union
under the RFC for this mode of proof by itself veasick out from the ambit of proof of

irregular union as unnecessary.

As mentioned in the foregoing discussions, possessif status is a concept that
encompasses the fact of bearing the name thatrdgedythe status and the fact of being
treated and recognized as having the status btivieda friends and acquaintances in
particular and the society in general.

The RFC under article 106, provides that irregwlaion is to be proved by way of
possession of status and defined possession afssthtpersons living in an irregular
union as the state of affairs in which the man taedwoman, though not married, behave
as married people and as a result of this, theyemegnized as such by their families and

the community as well.

As can be understood from the definition, thredsfdtave to be proved to constitute
possession of status of persons living in an id@gunion. These are (a) the fact that the
man and the woman behaved as married people (l)thiéna are considered as married
people by their families and (c) The fact that batl considered as married persons by

the community.

In the first place, the witnesses called upon wverthe possession of status of persons

living in an irregular union have to testify thaetpersons behaved like married people.



They have to testify that the man and the womandgoed themselves and lived
together like married people sharing the same hanskeexchanging love, loyalty and
respect to each other. They must show to the ¢battthe man and the woman perform

acts which are analogous to those acts which ara@lysione by married couples.

Secondly, to constitute possession of status ie oésrregular union, the witnesses are
expected to show that the man and the woman aogmeed and treated as married by
their families and relatives. Being recognized asriad by one of the families of the
partners only is not sufficient to prove the posg®s of status of persons living in an
irregular union. The fact that both the familieslaelatives of the man and the woman
recognize the partners as married should be priyedhe witnesses. This may be
accomplished, for instance, when the witnessegyeksey have seen the families of the
partners visit them during holidays and in timespodblem. (Read Habtamu Wuletaw,
The Legal Effects of Irreqular Union Under the Rsd Family CodeSenior Thesis,
Unpublished, Faculty of Law, A.A.U, 2004, pp.40-55)

Finally, the witnesses should convince the couat #n irregular union existed between
the partners by showing that the parties lived ttogreso openly like husband and wife
that the community within which they live recogniaad treat them as married. They
have to be able to establish the fact that theightrhood, acquaintances and other
persons who come into contact with the man andambiman consider them as married
people. You need to bear in mind that the withebsge to make it clear that the opinion
of the community towards the relationship of thennamd the woman is undivided and
uniform. If there is a division of opinion in thermmunity towards the relationship of the
man and the woman, they will not be consideredatehacquired the possession of status

of persons living in an irregular union. (Ibid)

Under the current family laws of Ethiopia, proof ¢srtificate of marriage is the primary
mode of proof. However, proof by certificate of mage is difficult, it may be proved by
possession of status. (See Art.95 of the RFC). aliog to Art.96 of RFC, possession of
status of spouses is established when the man l@dwoman mutually consider
themselves and live as married and as a resuftigfthey are considered and treated as

spouses by their families and the community as a@l&vh



As far as the law is concerned, possession of statuspouses is distinguished from
possession of status of persons living in an idg@gunion in two ways. The first
distinctive feature is that in the case of possessif status of persons living in an
irregular union, it is not a requirement that thanmand the woman should mutually
consider and treat each other as husband and Tigrefore, the witnesses called upon
to prove the state of fact of irregular union ac¢ required to prove the fact that the
parties have lived together mutually consideringnieelves as married people. However,
this is a requirement when it comes to possesdi@tatus of spouses. The fact that the
man and the woman mutually consider themselves asied should be proved to
establish possession of status of spouses. THiaglisshing factor, however, is not that
important practically. This distinction is pres&vien under the Civil Code but it did not
serve its purpose for it has no practical signifea (Hig Ena Fitih). This is because,
mostly the circumstances under which a man and womaoduce themselves to third
parties that they are husband and wife are ratecpkarly in our society. Unless they are
asked so or other situations dictate them, uswaatiyan and woman do not explainto the
community that they are married. The reality on ¢neund is that the people around
them consider and recognize them as married bylsisgnsideration of their behavior
towards one another and in consideration of tloémt jife. The chance of overhearing the
parties that they consider themselves as husbamhdvde is very much rare. Therefore,
this distinction is a distinction that exists asda the law is concerned. It does not serve
its purpose to a layman witness who testifies anlibsis of the overt conduct of the

parties.

Though not specifically provided as in the casgheffirst distinctive feature, the second
distinctive feature is one that which is capablemating a real dichotomy between the
two concepts (i.e., possession of status of spoasdspossession of status of persons
living in an irregular union) which, as discusseddoe, were a subject of debate prior to
the coming into force of the current family lawskthiopia. It is to be recalled that under
the Civil Code because of the lack of clarity oe thart of the law, it was difficult to
know the intention of the legislature regarding ithterpretation of possession of status of
spouses and as a result of this, some judges toskepsion of status of spouses as

identical with possession of status of personsigjvin an irregular union while others



treated the two concepts differently. Under the Rk@vever, attempt has been made to
avoid the confusion that was created by the Cit€ (see Mehari Reader, ytSSIWN
yb@tsB ?G ImgNzB y.rC xNAND n_i€ Q{ xND %1995Y% p.115). With a view to
avoiding the above confusion, the RFC has givetua by which the intention of the

legislature may be known for interpreting possessib status of spouses (lbid). Even
thought it is not clear from the English versiontbé title of Chapter Six of the RFC
which is entitled “proof of marriage” in the samayvas the Civil Code, the title of the
Ambharic version of this chapter gives a clue abitwt intention of the legislature in
relation to the meaning of possession of statuspmiuses (Ibid). chapter six of the
Ambharic Version of the RFC is entitled «UBO ImfiNI §RB ¥Sr©". As can be
understood from this title, a proof of marriageaisproof that which is adduced to
establish the conclusion of marriage. The Amhagision of the Civil Code, on the other
hand, gave the following title «yUBO ¥Sr©". Thislgj unlike the title of the Amharic
version of the RFC, does not convey any additioneksage except that a proof of
marriage is one that which is adduced to prove iager Hence, as it can be understood
from the title given to proof of marriage by the Aarmic version of the RFC which is the
official version, any mode of proof (including pession of status) of marriage
whatsoever should proventer alia, the fact that the marriage had been celebrated

(concluded) in either of the three forms of marei@agmetime in the past.

Accordingly, proof of marriage by possession oftusgtaof spouses is not limited to
establishing the fact that the man and the womartually consider themselves as
married and as a result of this, their familiesvai as the community consider and treat
them as spouses as stipulated by Article 96 oRIRE. The fact of the celebration of the
marriage in one of the forms of marriage (i.e.jlcreligious or customary) should also
be proved as an additional requirement of Artick & the RFC. This additional
requirement obviously distinguishes proof of mageidy possession of status of spouses
and proof of irregular union by possession of atupersons living in an irregular union
for what has to be proved in case of irregular on® that the man and the woman
behaved as married people and are regarded advgulhir families and the community.
Nothing more is required. The problem with thisiaddal requirement, however, is that

it is totally absent in the English version andoatlsat it is not specifically and clearly



provided in the Amharic version. As shown abovés iby way of interpretation that one
can arrive at the additional requirement that twt bf the celebration of marriage has to
be proved to establish possession of status ofsggouHence, it is very difficult to say
that the RFC and other regional family codes hdfex#vely and successfully avoided
the confusion with regard to possession of statughfey have failed to provide for the

additional requirement that has been discussedeabov

Because of the absence of a clear and specifiagiwog, courts might not consider the
fact of the celebration of the marriage as an efgrreestablishing possession of status
of spouses. For instance, in the case of W/o Asteb¥olde Tsadic V W/o Timnit
Gebreab, the Region 14 Administrative Zone Coucidil that W/o Assebech is not the
wife of the late Ato Gebreab since the witnessdsndit testify that they had known and
seen the celebration of the marriage between W/eeldech and Ato Gebreab. W/o
Assebech appealed to the Supreme Court againstettision of the Zone Court. The
Supreme Court reversed the decision of the ZonetGmd ruled that, even though the
witnesses did not know about the celebration ofmtiaeriage, the testimony of witnesses
that they as well as the families, relatives arel ctbmmunity know and recognize W/o
Assebech and the late Ato Gebreab live as husbaddvde and the register of ‘Idir”
members and the ‘kebele’ residents form producethbyappellant which confirms the
testimony of the witnesses are sufficient to esghljpossession of status of spouses in the
light of the requirements of Article 95 and 96 b&tRFC.Assuming that W/o Tminit
Gebreab brought her case to the cassation divisioof the Federal Supreme Court
alleging that the decision of the Federal Supremedirt contained fundamental erro

of law, how would you go about the cage

In another the case, W/o Muna Zeinu V W/o Seble 8em the court, however,
considered the fact of the celebration of the mggias an element in proving possession
of status of spouses. In this case, the witnesstdied that W/o Muna and the late Ato
Samuel Mamo had celebrated their marriage in aecaal with their custom. Moreover,
they testified that W/o Muna and Ato Samuel livesdhasband and wife and that the late
Ato Samuel had at one time introduced W/o Munaisddmilies as his wife. Taking into

consideration the afore-mentioned remarks madééwitnesses, the court ruled that the



testimony of the witnesses in the case at handledtad the status of spouses as per
Articles 95 and 96 of the RFC (Yeka First Insta@oairt, 1995 Civil case No 00086/95).

As you can understand from the above two caseseg tie still a possibility for
inconsistency in interpreting possession of stafuspouses which is attributable to the
absence of a clear and specific provision that deimdhe fact of the celebration of the

marriage be proved to establish possession ofsstditspouses.

Coming to the effect of proof of irregular uniohthe fact that the man and the woman
have openly cohabited as husband and wife and bdres/married people and as a result
of this, their families and the community recognaeel treated them as such is proved to
the satisfaction of the court, this by itself givese to a presumption that the man and the
woman had previously engaged in an irregular urf{@mt.106(3) of the RFC). Upon
proof of the above facts, the law presumes thatnthe and the woman lived in an
irregular union and the legal effects that natyrfidw from this union will be enjoyed by
the party asserting its existence. Under such wistances, the burden of showing that an
irregular union did not exist lies on those whaseerting. That is, the presumption is not
conclusive and, therefore, can be rebutted by &ragnproof (Art.106 (4) of the RFC.

Before we conclude this section, few points neebdaaised as regards the manner of
establishing possession of status in the caseegular union. It is true that proof is the
act of persuading the mind of the judge by showenglence or the reality of a fact
alleged. The parties have to be able to establigyaisite degree of belief concerning a
fact in the mind of the tries of a fact or the ddwy way of proof. This act of persuading
the judge or the court is usually accomplisheduglothe aid of withesses, documents,

admissions and declarations.

Similarly, possession of status is the mode of podarregular union. Using the mode of
proof of possession of status, parties are attljiderpersuade the court that an irregular
union exists. But, how is possession of statusstdldished? In other words, what is the
manner of establishing possession of status obperving in an irregular union? Under
the Civil Code of Ethiopia, the manner of estabhghsuch possession of status seems to

be limited to testimony of witness and no other wégestablishing possession of status



since Art.719 of the Civil Code provides that pessen of status shall be proved by

producing reliable witnesses and it may be condesyeproducing reliable witnesses.

Such limitations are not made under the RFC, Agtitd6(4) of the RFC has provided
that the presumption of the existence of irregulaion “may be rebutted by producing
any kind of reliable proof’. Oversely, it may beatithe possession of status of persons
living in an irregular union is established by puothg any kind of reliable proof. So long
as the proof is reliable, possession of status bmyestablished through the aid of
witnesses and documentary evidence. But, whatiabte proof (evidence)? In the case
W/o Muna Zeinu V W/o Sebel Demeke the court readdhat even though a contract of
marriage does not prove the existence of marridngetestimony of withesses who were
mentioned as witness in the contract of marriagersiable proof to prove the existence
of marriage by possession of status. The fact@ptiesence of their name in the contract
of marriage makes the testimony of the witnesskabte. Similarly, the testimony of the
man who once upon a time reconciled the man anevtiman while they were living in
an irregular union and whose name had been meutiasearbitrator in the document
detailing the arbitration of the two parties maythken as reliable proof. It should be
noted that the code uses the same language whicHiable proof (evidence)” when the
presumption of the existence of irregular union amatriage are to be contested (Read
Art.97 (2) cum Art.106 (4) of the RFC).

Furthermore, some documents that create a certagred of belief like “kebele”
residents register and members of “Idir” registett recorded the man and the woman as
husband and wife are important to prove the extgterf irregular union. This is because
the kebele residents as well as members of the’ {hdil regard the man and the woman
as married in consideration of such registers. Bbengh such kinds of documentary
evidence may not independently prove the possesdi@tatus of persons living in an
irregular union, it is advisable to admit them widence to corroborate testimony of

witnesses and other documentary evidence.



6.8. Termination of Union

One of the distinguishing features of irregularamis its easy termination. The parties in
the union may unilaterally or by mutual consent &mel union. Irregular union is also

terminated on the death of either of the partied mnsome jurisdictions by de facto

separation of the parties for over a year or whthreeof them get married with a third

party (G.C. Cantero, “The Catalan Family Code d388nd other Autonomous Regional
Laws on de facto unions, “The International SurgéfFamily Law(2000.ed) p.400.

As we have seen above, the unilateral will of eitbkthe parties in irregular union
suffices to end it and this actually makes the lldgece of the union a loose one.
However, the termination gives rise to certaindioal consequences. The end of the
union does not totally cause the cessation offtdkcts. Some effects do in fact subsist

after the cessation of the union. (Ibid)

In Ethiopia, the man and the woman are at libestynd their union at any time they
wish. Accordingly, an irregular may be terminatedlaterally or by mutual consent in

addition to the clear instance of termination a# timion by death. Though not clearly
provided, an irregular union may also be dissolisgda court order when a man and
woman previously engaged in an irregular union fitegiive in an irregular union with

the sister or brother of one another upon the epfpdin of any interested person or the
public prosecutor (Read for instance Art.32 cum.}®(2) of the RFC). It is worth

noting that a man or woman who were previously gadan an irregular union cannot
marry or live in an irregular union with the brothae sister of the other as it is prohibited
under Art.100(2) of the RFC. This legal effect okgular union subsists even after the

break up of the parties.

As mentioned before, under the Civil Code when magular union is terminated
unilaterally by the woman, there is no obligation the part of the woman to pay
indemnity to the man for doing so. However, if iisvthe man that terminated the union
unilaterally, he might be held liable to pay indetyto the woman. Under the RFC and
other regional Family Codes, however, no such alibg to pay indemnity is imposed

exclusively on the man. For instance, accordind\ibl05 (2), of the RFC unless the



party that ended the union commits a fault, nogaion to pay damages is imposed by

the law.

The other effect of termination of irregular unimnthat of the division of the common
property if there is any. As has been said preWouisthe union lasts for three years, the
law presumes that property acquired during the ruméoa common property. Hence,
when the union is ended either through the indgratof the man or the woman or by
mutual consent, the fact of the termination resuit¢he division of the jointly owned

property between the parties.

If the death of a party ends an irregular unio® $hrviving partner is not entitled to
inherit the property of the deceased unless theadsst provided for this right by way of
a will in accordance with the rules of testate sgson. All what the survivor gets is
what is provided for him or her in the will of tikeceased partner if there is any. It is to
be noted that no right of succession exists evéwdsn spouses in a lawful marriage.
Hence, termination of union by death results irifpan of the common property between

the surviving partner and a person consideredeade¢heased’s heir by law.
6.9. Summary

Men and women establish various intimate relatigpeshAmong such relationships,
marriage is the typical one. However, men and wohwventogether in an irregular union
for various reasons. The causes that may make ntha soman to live together without
concluding formal marriage may be economic, scaial other reasons.

Because family is established under such unionlaiweshould give recognition to such
union with a view to protecting such family, pauti@rly the rights of children born from
this union and the rights of women with respedtr right to equality with men. That
is why, Ethiopian family laws, both the federaiity law and regional family laws,
have given recognition and protection to irregularion although the protection
accorded to partners in an irregular union isetpal to protections given to spouses

in marriage.



In Ethiopia, irregular union produces certain legffécts. The first thing is that it creates
community property so long as the parties havedlitegether for not less than three
years. Secondly, partners are duty bound to can&ibo the common expenses of the
family in accordance with their means. Thirdlythe parties entered into transactions
and are indebted to third parties in the interdsthe family, they are duty bound to

discharge such debt according to the law. The athast important effect of irregular

union is the fact that a child conceived or borihiis union is deemed to be the child of

the man who was with the women during conceptiobiri of such child.

Irregular union in Ethiopia is quite different fromarriage in many respects. One
difference is that irregular union is proved by gEssion of status while marriage is
proved by record of marriage and possession aist&ven in the case of possession of
status, proof of irregular union by possessiontatfus is not similar to proof of marriage

by possession of status.

Irregular union is freely formed by the partieshwitit following the rigorous procedures
of marriage. Similarly, it can be terminated by mfethe partners without any reason
although a partner who ended the union by committiault is required to pay

compensation to the other partner.



6.10. Review Questions

1. Discuss the differences between marriage aadutar union focusing on:
(a) Procedures of formation and termination.
(b) Personal and pecuniary effects.

2. It is clear that all the Family Codes of Ethebiave given recognition and protection
to irregular union although the effects attachedregular union are not the same as

marriage. Would it be necessary to upgrade irreéguigon to the status of marriage?
Why? Why not?

3. During the adoption of the Revised Family Codlehe FDRE, there were serious
debates as regards the status of irregular uniorgrodp seriously argued that
irregular union should be done away with. The otgeup vehemently counter-
argued that maintaining irregular union was mearaddress social problems already
on the ground. Despite such arguments, the Etmojpgenily laws have given
recognition to irregular union. Assume, howeveat tthe same debate has recurred in

Ethiopia. To which of the above arguments do ydasstibe? Why? Why not?

4. Read closely the provisions of the 1960 CivildEm®f Ethiopia (Arts.708-721) and
Arts.98-107 of the Revised Family Code of FDRE loe televant articles of any
Regional Family Code and identify the departuredertay the New Family Codes as
compared to the provisions of the Civil Code. Dsscuhe rationale behind such
departures in view of equality of men and womeroiporated under the FDRE
Constitution and other international human righgtiaments to which Ethiopia is a
party.

5. If you closely read Arts.98-107 of the RFC, At69-118 of the Amhara Family Code,
Arts.128-139 Oromiya Family Code and Arts.120-18¢he Family Code of Tigray,
you can understand that all the articles are owetlam same. Are there any common
cultural, religious and social grounds particuldriythe three regions so as to come

up with the same legal provisions on irregular nRidlow would you evaluate this in



the light the fact that Ethiopia is a multi-cultusaciety and it has adopted an ethnic-
based federation?

6. Art.100(1) of the RFC provides that an irregulaion shall not create any bond of
affinity between the man and the relatives of tloenan and between the woman and
the relatives of the man. What are the legal effexft such absence of bond of
affinity? What would the consequences (s) be ifdoonh affinity were created by

irregular union?

7. The personal and pecuniary effects of marriagy fme regulated by a marriage
contract concluded between the spouses withoutgdény from the mandatory
provisions of the law. Could personal and pecunigffects of irregular union be

regulated by contractual agreements made by thegparto such union?

8. The conspicuous personal effects of marriageemgect, support and assistance, joint
management of the family, cohabitation and dutyfidélity (Read, for instance,
Arts.49-56 of the RFC). Does irregular union prasltice above personal effects as
between the partners? Discuss critically.

9. What is the scope of application of possessistatus as used in the Family Codes of
Ethiopia? What does proof of irregular union bygession of status require?

10. By consulting relevant literatures or websatgsess the historical development, status
and effects of irregular union in foreign jurisdiiects and compare and contrast the

Ethiopian Family Laws on irregular union with syahisdictions.

11. Ato Awulachew and W/ro Aberrash lived togetimean irregular union as of October
1991. They had four children born in such unionc&ese W/ro Aberrash was a
house wife, her role was confined to treating thiddecen and managing the family.
These responsibilities were assigned to her byAtolachew since he was not able
to handle the above affairs. However, he was anraptished businessman and the
whole expenses of the family were covered by hmarfcial expenditure. To the
dismay of the family, Ato Awulachew was knocked daotw a car diver who (the

latter) was an employee of ABC company. Becauseillae of the family collapsed,



W/ro Aberrash sued the driver and ABC Company anolsn behalf for material as

well as moral compensation.

Assuming that the case were brought to the bendreviiou sit as a judge, would
you award W/ro Aberrash material as well as mooahgensation. (In attempting this
guestion, please try to consult the relevant proms of the Ethiopian Extra-
contractual Liability Law i.e., Arts.2027-2161 diet Civil Code of 1960)

12. Ato Gemechu and W/ro Letay have lived in aaguiar union for the last 15 years.
Although their earlier relations were full of joysd happiness, a serious problem
cropped up as of the beginning of the Ethiopianeévitium since Gemechu suddenly
became impotent. Because of this, W/ro Letay tesmteith the union without giving
him prior notice. It is owing to this sudden teration that Ato Gemechu has brought
suit against his partner claiming indemnity sindee,saccording to his claim,
committed a fault by suddenly terminating the union

Would she be required to indemnify Ato Gemechu%YWvhy not?

13. Ato Bedassa and W/ro Korse have lived togetberthe last 20 years without
concluding marriage since both were hard workdrey twere able to construct a
splendid villa in Adama (Nazareth). Although it wagreed that the villa was a
common property, Ato Bedassa sold the villa to Stwala without consulting W/ro
Korse. Because of this, Korse wants to bring sgétirsst Ato Bedassa and Ato Chala
to get the contract cancelled/revoked/. Assumirag ylou, have been approached by
W/ro Korse, what legal advice would you give herRatvdefense(s) would you raise,
if any, in favor of Ato Bedassa and Ato Chala agsgnthat you are a lawyer retained
by Ato Bedassa and Ato Chala?

14. In what respects was the 1960 Civil Code urttamwwvomen engaged in an irregular
union? Do you think that the current family codesén established just relationships

between a man and a woman in an irregular union?

15. What are the major causes for the establishwfeintegular union in general? Can

you identify causes of such union in Ethiopia?tlpassible to maintain that this or



that is a cause for irregular union in Ethiopia heitt conducting a fulfilaged

research?

16. Some people zealously argue that to give retognto an irregular union is
unconstitutional since it is only marriage thaembodied in the constitution. Others
maintain that not to recognize and give protectitm irregular union is
unconstitutional since failure to give recognitiand protection to irregular union is
failure to give adequate protection to the familye(fundamental unit of society)
which has been give protection under the FDRE @otisin. Which of the

arguments appeals to you? State your reasonsadgitic

17. Ato Dagnachaw and W/ro Ayantu lived togethehasband and wife, although no
marriage was concluded between them, since Med&iF®. On Miazzia 10, 1987,
Ato Dagnachaw loaned 50,000.00 Birr to W/ro Ayafnam his personal property. In
the contract, it was stipulated that the loan wdméddue on the f0of Meskerem
1988. Despite that, she did not payback the momethe agreed date. Fearing that it
would spoil their relationship, he (Ato Dagnachadij not ask her to pay back the
money until the relationship (irregular) union w@sminated unilaterally by Wi/ro
Ayantu on the 18 of Tir 2000 E.C.

Because the relationship was brought to an ena Daignachew asked her to pay his
money to which she turned a deaf ear. On accoutiti®fhe brought suit against her
so that decision would be given in his favor. Im peeliminary defense, she among
other things, raised that, the claim was barrecpéryod of limitation by virtue of

Art.1845 of the Ethiopian Civil Code. The plaintifAto Dagnachew) on the other
hand, argued that the case at hand is an exceqatithe rule which is regulated by
Art.1853(1) of the same code which stipulates that court may set aside a plea
based on limitation where it is of opinion that ttreditor failed to exercise his rights
in due time on account of obedience he owed tear fie felt of the debtor to whom

he is bound by family relationship or subordination

If the case were brought to your bench, what wgoldr ruling be?



18. Ato Mohammed and W/ro Kedija have been livingether, though no formal
marriage was concluded, for the last 10 years.Mobammed felt the need to carry
on trade and applied to the competent authorityrémt him license. However, W/ro
Kedija objected to his currying on trade and filad opposition to the authority

alleging that her partner had never obtained heseat.

Before deciding on the objection, the head ofdbthority wants to hear from you
whether her objection is acceptable under the aglegrovisions of the Commercial
Code of Ethiopia and the family law. Give your wedasoned opinion to the head of
the authority. (Hint: Read Arts.16-19 of the ComangrCode of Ethiopia).

19. Art.701(2) (a) of the Commercial Code of Etlgoptates that the following persons
shall be deemed to be specified beneficiaries ntt standing that they are not

mentioned by name:

(a) The subscriber’s spouse, even wherendreiage took place after the policy was

entered into.

Assuming that you are a member of team of lawymrgaged in amending the
Commercial Code of Ethiopia, would you draft thead provision so as to include
partners in an irregular union? Why? Why not?



CHAPTER SEVEN
FILIATION

7.1. Introduction

This chapter of the course discusses filiation Whie the most sensitive part of the
family law. It is the most sensitive because tigler this part that an issue pertaining to
child parent relationship is determined by law.0@firse, for the time being, determining
material filiation is not as difficult as paterrfdiation. Determining paternal filiation is
difficult because it is not easy to exactly knowoathe biological father of the child is.
Hence, the law has provided certain important madesstablishment of paternity. It is
these modes which will be discussed under thistehdp the extent possible. Because
these modes are very much relevant particularlynftbe view point of the right of the
child, due attention has been given to them. Thapter also discusses how filiation is

proved and challenged.

One thing that we want to remind you at this junetis that because the regional family
codes have made no departure from the provisionthe@fRevised Family Code of
Ethiopia regarding filiation, for purpose of coniemce, and to avoid unnecessary
duplication of legal provisions, the provisionstbe Revised Family Code (The RFC

hereinafter) have been used throughout this chapter
7.2. Objectives
Upon the completion of this chapter, students ghbelable to:
- define filiation
- explain how maternal filiation is established andhsfiliation is contested.
- differentiate and analyze the modes of establishmipaternal filiation.
- analyze rules pertaining to disowning.
- discuss the rules applicable to proof of filiation.

- give ruling on actual issues pertaining both toenal and paternal filiation.



7.3. Maternal Filiation

It must be clear to you that the maternal filiatierthe basis for the whole consanguinal
relationship since the relationship of kinship biodd emanates from this very
relationship. The family relationship consists bfee distinct statuses. The status of
being brother and sister, father and child is éistadd only after the establishment of
maternal filiation. Without it, a child can’t hatke status of being a son or a daughter

within a family for he/she will neither have a fathnor a mother. (Alexander Cairns,

Eversely on Domestic RelatioB8 ed, 1973, p.393).

It is this basic formula, which is incorporatedat the means for the establishment of
paternity. According to Art 740(1) of the 1960 Ciiode of Ethiopia and Art.125(1) of
the RFC, the presumption of paternity flows fromtenaity. A person will be a father of
a child because of the presumption if such a mahraktionship provided by law with
the mother. Hence, the ascertainment of the matheenecessary requirement to attribute
a certain child to a given person in all modes sthlelishment of paternity. This is
because a husband of the mother or a man in gulareunion cannot be presumed to be

the father of a child unless it is established teahad such relationship with the mother.

The same is true in the case of acknowledgmenhastficacy of acknowledgement
presupposes the acknowledgment of the mother teffleet that the declaration of the
person is well-founded. The establishment of maiefitation is also crucial in cases of
establishment of paternity through judicial dediaras. The court declares a defendant to
be a father of a child if the court is satisfiedttthe requirements provided under Art.143
of the RFC are fulfilled. Now, the relevant quesy as to how maternal filiation is
established under Ethiopian Family Laws. AccordiogArt.124 of the RFC maternal
filiation results from the sole fact that the wontaas given birth to a child. This is the
provision the whole problem of establishment ofenaal filation rests upon. As you can
understand from the above article, the establishroémmaternal filiation requires no
more than the ascertainment of the fact that thid ekas born by the said woman. Thus,
a woman who is not in a position of proving thag slid give birth to a certain child will

not be able to do it by other means such as acladgmient.



Hence, the maternal filiation is established frdra sole fact of birth irrespective of the
type of relationship that resulted in the concaptaf the child. Firstly, it is not a

requirement that a definite relationship providgddw should exist between the mother
and someone at the time of conception or birthhefahild. The fact that the child was
born in an illicit relationship cannot in any wajfext the establishment of maternal
filiation. For instance, adultery and incest arenanal acts in Ethiopia. Despite this,
adulterine and incestuous children will have tineaternal filiation established equally as

those conceived in a legitimate relationship.

What elements must be fulfilled to say that, thesests the fact of birth for the
establishment of maternal filiation? In this regd&ianiol says, “in relation to French
Law, [which is the most important source of Ethapfamily law] that maternal filiation
could be said to have been established if it ivguidhat (1) the alleged mother has given
birth to a child when the child in question wasrband (2) it is this particular child
whom the mother delivered to at that time” (MarB&nio/ Treatise on Civil Lay(11"
ed.Vol.1 part 1, p.274).

These are the elements that evidence adduced ¢nirtiis expected to establish. The
establishment of maternity is the creation of #gal bond as a result of birth. Whereas
proof of maternal filiation, as the name indicatea means by which a person purports
to prove an already established filliation. It isn@ans by which a claimant proves the
fact of birth by mere existence of which the maagfiliation is already established. The
child is not, however, required to adduce evidembih directly proves the confinement
and the identity tests. He may bring foreword awmglence apt to show that he had an
established filiation. (Meanberetsehay Taddesstabiishment and Proof of Filiation
under Ethiopian LawSenior Thesis, Faculty of Law, A.A.U, 1986, p.4).

In relation to the establishment of maternity, iggie worth raising is the legal problems
surrounding artificial insemination. In our modeworld, through this mechanism it has
now become possible to fertilize the ovum and spautrside the body and transplant the
embryo into the utrus of a third party or the “lesst” who carries the child for the
duration of pregnancy and then give birth to it.eTresulting infant is said to be

“biologically the offspring of the woman who coriiited the ovum and gestationally the



offspring of the “hostess” who bore it, (Marry A Dakley, “Test Tube Babies;

Proposals for Legal Regulations of New Methods ofrtdn Conception and Parental
Development,” Family Law Quarterly/ol.8 No.4 (1974) p.391).

The issue that crosses your mind here is as toisvtiee legal mother of the child for the
purpose of establishing maternal filiation. Assitgossible to gather from Art.740(1) of
the Civil Code and Art.125 of the RFC, the mothkethe child is the one who gave birth
to the child. Hence, in the case of artificial imseation, which of the two women has
given birth to a child, the woman from whom the wvis taken or the one who actually

delivered the child?

Birth is not defined under Ethiopian law. Thus lre tabsence of any clear definition of
the term you have to see as to what birth ordyarméans. According to Black’'s Law
Dictionary (8" ed, 2004), birth means the complete excursion méw born baby from
the mother's womb. Lexically birth means the emaogeof a new individual from the
body of some person. According to Jacques Vanditinit constitutes the “extrusion of
the child from the mother's womb whether in a natway or by an operation like the
caesarian section (Jacques Vanderlinden, Commesitapon the Ethiopian Civil Code
on the Law of Persont969, p.9). Birth, thus, presupposes the carragée fetus in a
womb of a woman for a longer or shorter periodimiet It is an event which ordinarily
follows pregnancy. We may accordingly maintain timaEthiopia it is the one who bore
the child that may be considered to be the motver.can, therefore, speak of birth only
in relation to the “hostess”. The contributor oé tvum may not be considered to have
given birth to a child. In the absence of the fadbirth, she cannot possibly be a mother
of such child delivered from the “hostess” eveiit is her own ovum that was actually
fertilized. The agreement that may be made betweeimterested parties to consider the
contributor of the ovum the mother is an agreeme&hich does not seem to be
acceptable. The rules on the establishment oftiiha cannot be avoided by the
agreement of the parties unless there is an exgessgsion authorizing such an
agreement. As provided in Art.123 of the RFC, thisreno provision that permits an
agreement in derogation to the provisions on thiabéshment of maternal filiation as

there are in cases of paternal filiation wherelg/ghesumed fathers are allowed to settle



by agreement the possible conflicts of paternityaofather is allowed to assign his
paternity to a person declaring to be the fatieea( Arts.146 and 149 of RFC).

This is a case in point where there is no congred&®tween science and the law. Despite
the fact that science has come up with new innowmatthat provide solutions for fertility
problems, the solution of this problem in the lefield requires a clear act of the law
maker. In this regard, the Ethiopian Family Lawastpand present, have not addressed
this problem.Do you think that this is a problem worth considerng in Ethiopia? If

so, what solution (s) would you recommeriti
(B) Contestation of Maternal Filiation (Arts.1636L6f RFC)

Maternal filiation, the establishment of which regs the sole fact of birth, can be
contested at any time by any interested person1@3t of RFC). The action of the
contestation of status is intended to disprove eemeatter of fact. In order to obtain a
judgment abolishing the already existing materiigition, the contestant must show to
the court that it is not based on the fact of bifthe petitioner must show that either of
the elements necessary for the establishment aérnatfiliation is missing. Thus, he
will have to show to the court either (1) that theman was not confined at the time
when the child was born and/or (2) even if the womas confined at the time when the
child was born, the child whom she delivered is thet one whose status is in question.
In this connection, the plaintiff may bring any é@ence as no restriction is put as to the

evidence that may be advised in connection withatli®n to contest maternity.

With a view to protecting the already establishiedus, the law restricts the conditions
under which the contestation of status may be addiThe permission of the court must
be obtained before the petition could be institutedourt (Art.164(1) of RFC). The court

can give such a permission if there are presumgtion indications resulting from

concrete facts enabling the court to grant permissivhat do you think are such

concrete facts?

It is possible to infer from the above provisioratththe court has wide discretion for
granting the action having regard to the facts gl by the petitioner. But the court

can by no means give permission for the institubthe action if the child whose status



is contested has a filiation resulting from thetiieate of birth and is corroborated by a
possession of status (Art.165 of RFC).

Coming to the real party in interest to contestemat filiation the right to contest the
maternal filiation is not reserved to any specifEisons as is the case in contestation of
paternal filiation. In this regard, Art.163 of tR&-C provides that the maternal filiation of
the child may be contested at any time by any ésted person. However, what could the
yardsticks be to determine whether a certain inldiai is a real party interest in an action

brought contesting the maternal filiation?

Without prejudice to the above issue the only véhdtation for the action to contest
status lies upon the conditions necessary for timissibility of the action. All sorts of
evidence are acceptable although the law is retftitbeaccept any sort of evidence unless
corroborated by presumptions or concrete facts. ratienales behind such limitations
are explained by Planiol in the following words:

The interests at stake are important and the fefabrbery is felt.

Purchased perjury is feared. Therefore, the pei#iocould not be
allowed to institute the action until his allegai® had been made
probable by a commencement of proof, that is, byesioing that

supports his petition, but that is not of itselffsient to efface all doubt
and convince the court. The proof thus commencegdbmaompleted by
the hearing of witnesses.

A contestation of maternal filiation was broughtth@ attention of Ethiopian courts in
1975 E.C.

The case was brought by the appellants in the Jikrligla Court. The appellants pleaded
that a child was born to them on Tir 2/1966 whos$emabouts they did not know since
Hamle 1/1969. They added that this same child namfegtewat, was with the

respondents. The appellants requested that thel diel returned to them. The

respondents, on the other hand, contended thataifme of the child who the appellants
were claiming to be theirs was Jorina and was boithem on Hidar 10/1965. Each side
produced three witnesses to prove their allegaiitwe. witnesses called by the appellants
testified that the child was born to the appellamitdéle the witnesses of the respondents

testified that the child was born to the responsient



The High Court decided in favor of the responddaytsaying that enough evidence was
not adduced by the appellants that would enabledlet to decide that the child under
consideration was not born to the respondents.CHse was appealed to the Supreme

Court of Ethiopia.

The Supreme Court confirmed the decision of thehHIgurt. This court held that the
issue involved was a question of fact and not wf [@he court added that it was for the
appellants to prove that the child was born to tHgmsuch an evidence that could
outweigh the evidence adduced by the responde@isil (appeal, file No /06/75,

supreme court of Ethiopia).
7.4. Paternal Filiation

Establishing both maternal and paternal filiatignimportant, among other things, to
protect the right of the child. As your previousdissions show, ascertaining the mother
of the child is less difficult than ascertainingetifiather of the child. Despite such
difficulty, the law should do whatever possibleatscertain both parents since the child,
inter alia, has the right to know and be caredHisr or her parents which is clearly
provided in Art.36(1) of the FDRE Constitution.

Besides, Art.7 the convention on the Rights of €kédopted in 1989) to which Ethiopia

is a party provides that:

(1) The child shall,...as far as possible, have the rightnow and be cared for by

his or her parents.

(2) State parties shall ensure the implementation esdlrights in accordance with

their national laws.

Hence, the Ethiopian family laws should implemdre principles enshrined under the
convention and the constitution. Accordingly, tlaenfly laws have provided modes by
which paternal filation is established. Generalhe modes of ascertainment of paternity

are divided into three. These are:

(a) presumption of paternity



(b) acknowledgement paternity
(c) judicial declaration

Let us discuss each mode as follows:

7.4.1. Presumption of Paternity

This is the first mode of ascertaining paternityichhprovided under the RFC (Arts.126-

130) and the relevant articles of regional Fameys.

Logically, paternity ought to result from the phgali begetting of a child by a certain

man. But there is a problem in the determinatiohiofogical paternity.

Because of this difficulty, the need to rely on degresumption is felt for the

establishment of paternity. Such a problem, in negl systems is solved by an almost
conclusive presumption of paternity. The presumpt®attached to a person who may
happen to be the husband of the mother of the drilthe man in an irregular union at

the time of conception or birth.

The first element of presumption of paternity i® thxistence of legally prescribed
unions. Accordingly, paternal filiation is estabksl if at the time of conception or birth
of the child the mother had relations provided &y With a certain man. Only children
born or conceived within such relationships coukhdfit from the presumption of
paternity. According to Art.126 and Art.130 of tR&=C, the relationships capable of
creating the presumption for the purpose of esthirlg paternal filiation are marriage
and irregular union. Thus, Ethiopia gives the pngistion of paternity a wider scope. In
Ethiopia, irregular union is seen on equal footwdh marriage in respect to the
presumption of paternity both under the 1960 GGalde and the current Family Laws.

How can presumption of paternity be justified?

As far as children born in a wedlock is concerrtedre are strong reasons to justify the
presumption. Most of the time, it is possible toimtein that a child born in marriage is
the child of the husband because of the dutiesobflsitation and fidelity. But the
presumption in Ethiopia equally applies to irregulaion. This invites the question

whether or not, the duties in the marriage bond afgply to irregular union.



As we tried to discuss under chapter six, irrequlaion is the state of fact, which is
created when a man and a woman live together asahdsand wife without having

concluded a valid marriage. This requirement ointivtogether as husband and wife
seems to show that the persons engaged in irregalan are bound to observe duties

which must be observed by spouses. Do you agree?

As far as cohabitation is concerned, it is difficial maintain that there is irregular union
without cohabitation since living together as hugband wife is the crux of irregular
union. But, as regards the duty of fidelity, thevlao where states that partners in an
irregular union are duty bound to observe the dftyidelity. That fidelity is one of
personal effects of marriage is clearly provided layw. The provisions of the law
regulating the relationship between partners inrgggular union, however, do not say
anything as to this duty either expressly or by waimplication. Despite this, it may be
argued that the duty of fidelity is imposed uportpars in an irregular union by analogy.

According to Menbertsehay:

“Such analogy seems logical when seen in lighth& tigor of the
presumption of paternity. Presuming a man in aedular union as a
father of a child born or conceived therein seendeed illogical if the
mother could at the statutory period of concepticeely and without
fear of any legal sanction copulate with any ortefollows from this
that, the law when extending the presumption oénpdtty in wedlock to
irregular unions is carrying with it the duties obhabitation and fidelity
to the same.”

Do you agree with this position? Why/why not?

However, the analogy as regards the duty of figélécomes senseless when it is seen in
light of the Criminal Code of Ethiopia. For instan@rt.652(1) of the Criminal Code of
the FDRE provides that “a spouse bound by a uresngnized under the civil law who
commits adultery is punishable, upon complaint,thg injured spouse, with simple
improvement or fine”. It is clear that the crimirdalv has sanctioned the duty of fidelity.
But such duty exists between spouses. Hencepitssible to conclude that according to
the criminal law partners in an irregular union am spouses since a spouse is one’s

husband or wife by lawful marriage. Therefore, &xtension of the duty of fidelity to



partners in an irregular union cannot be plausibte which of the above arguments do
you subscribe? Why/why not?

Therefore, even though the presumption of pateroitychildren born or conceived in
wedlock could predominantly be justified on the wgrds of the duty of fidelity, its
application to irregular unions must be tracedtteocauses.

In this regard, George Krzeczunowicz once wroté& tha

“In order to create irregular union, merely the bahor of the man and
woman must be analogous to that of married pedeh_fauxmenage
creates in fact, in spite of the lack of fidelitytyl a probability of
conception by the man perhaps not less than in iager Such
probability is sanctioned by the legal presumptidmpaternity,” Journal
of Ethiopian LawVol.3, N0(1966) p.513)

The application of the presumption of paternity iteegular union is based on the

probability that the child is born of the man irckwa union.

In our previous discussions, we have said thatfitst element of presumption of

paternity is the existence of legally provided umietween the father and the mother.

The second element of presumption is birth or cptige within the legally provided
union. Art.126 of the RFC provides that “a childhceived or born in wedlock has the
husband as father”. By the same taken, “a chilidcetwed or born during an irregular
union has as father the man engaged in such unamefrding to Art.130 of the same
code. From this, it is possible to say that Ethaopilheres to the Roman Law principles
adopted in many legal systems that says “pategugsin nuptiae demonstratehich in
English means the father is whom the marriage atdg But a child in order to be
protected by this basic formula must meet eithawaf requirements. He/she must either
be born or conceived in wedlock, but it is enouggt he/she either be conceived or born
in wedlock. But the question that we you raise het@s to how we can know that a child

is conceived in a marriage or regular union?

For a better understanding of this topic, readftiewing article taken from Ethiopian
Law Review Vol.1 Nol, 2002, which has been sligigttiapted for the purpose of this



course and certain articles of the Civil Code hde=n replaced by the relevant

provisions of the RFC.

Duration of pregnancy is strictly limited under tE¢hiopian family law and can be used
as a test for paternity. A child shall be deemetidee been conceived in wedlock if it is
born more than 180 days after the celebration ef tarriage and less than 300 days
after its dissolution and no proof shall be adndttegainst this presumption (Art.128
RFC).

A child is presumed to have been conceived in wkdfdt is born on or after the 181
date following celebration of the marriage or ontmfore the 299 date after dissolution

of the marriage. (For instance, if the marriagedissolved on Tikimt®] the child will
have to be born at the maximum on Haml& 29 avail itself of the presumption of
conception in marriage.) This is because a childlishe deemed to have been conceived
on the 308 day, which precedes its birth. In this, case off 80 Meskerem. Or if the
marriage is celebrated on Tikimf'la child has to be born at least on Miazi&that is

on the 181 day.

Having the above in mind, let us emphasize on 28t(2). It provides: “No proof to the
contrary shall be admitted.” What does this meanfmay mean that a child born within
the legally fixed period shall enjoy the presumptid conception in marriage, and if it is
born within this period, no contrary evidence shadl admitted to rebut the presumption.
It is unquestionable that such child is conceivedrarriage. But a close reading of
Art.128 (2) may reveal another meaning. That isyehis no possibility for a child to be
born within 180 days from the date of the firsensburse of its mother with a man and a
child can never be born on 30@ay or more from its mother's last intercoursehndt
man. Hence, nobody can introduce evidence whichgsrthe birth of a child outside this
legally determined period. This means, if a chddorn outside this period, there is no
chance of presumption of its conception in marriage

Why does the law come up with such a strict dunatd pregnancy? Seemingly the
legislature has not chosen such period arbitrarifyit is not an arbitrary period, it must
have been based on observation of the period adty@s of human beings. According to
the legislature’s understanding, a child is carrigdits mother’'s womb for a maximum
period of 300 days and the minimum period of 18@sddter conception.

Is this idea well supported by biological or medisaience? Is there really no possibility
of birth in less than 180 days after celebratiorittg marriage and more than 300 days
after its dissolution?

The average duration of pregnancy calculated fréoma first day of the last menstrual
period of a large number of healthy women has bdentified to be very close to 280
days, or 40 weeks. A pregnancy more or less cooretipg to this period is called term
and the child of such pregnancy is said to havg fuhtured at birth.

Usually the expected date of delivery is estimateddding 7 days to the date of the first
day of the last menstrual period and counting b&cknonths (Naegele’s rule). For



example, if the woman'’s last menstrual period begarSeptember 10, we would add 7
days to September 10 to make it September 17.Wéeount 3 months back and we find
June 17 which is the expected date of deliverys Taiculation may not sometimes
exactly conform to the Ethiopian calendar becausthe 13" month. It is apparent that
pregnancy is erroneously considered to have betpauta2 weeks before ovulation if the
duration of pregnancy is so calculated from thetfiday of the last menstrual period.
Nonetheless, clinicians persist in using gestatiGaage or menstrual period to identify
duration of pregnancy; embryologists and other pEhrctive biologists more often
employ ovulatory age, or fertilization age, bothwdiich are typically 2 weeks shorter.
The RFC’s approach is closer to this latter methoid calculation since it uses
intercourse as a basis for determination of theation of pregnancy. But this does not
mean that the date of coitus and that of fertilaais one and the same.

There are two fundamental difficulties in determgthe duration of pregnancy; one is
its commencement is of profound obscurity. Anodiféculty is that gestation period of
pregnancy is not the same for all women; hencegethee pre-term, term and post term
pregnancies. That is to mean duration of pregnane@ies considerably. Hence, how
can we establish the duration of certain phenomamdass we can establish the time of
its beginning as well as its ending?

Pregnancy begins when a sperm cell unites with gm ell in the fallopian tube (the
place where fertilization of an egg takes placegréi the difficulty of determining the
date of fertilization is that although we can bagsenably sure that spermatozoa are in
the genital tract, we never know when the eggwlibe there to meet them. There are
no outward signs with which the occurrence of ofratain a woman can be recognized.
This difficulty, accompanied by the extremely efdad viability of spermatozoa in
genital tract of the female has made the possibtenation of the date of fertilization
more improbable. Living spermatozoa had been faonthe uterus from seven to eight
days after intercourse, although the generally ated life span of sperm cells while
active and effective is from 72 to 100hrs. Henceingercourse made almost a week ago
may cause fertilization of egg today. Clinical atvs¢ions suggest that ovulation occurs
two weeks before the onset of the next menstrualibis means, it occurs midway
between two menstrual cycles in women who regutadgstruate every 28 days. Even if
this is the most likely period of ovulation, it magcur at any point in the cycle. From
these facts, it has to be admitted that fertili@atmay occur as long as three weeks after
the last menstruation. Such a phenomenon would rtadepear that pregnancy has
lasted three weeks longer than it is actually theec

Other complications related to pregnancy are a $rpedportion of woman menstruate
irregularly at prolonged intervals; in others mensition may be suspended temporarily
due to illness or nervous shock, or when they aoklgig. Pregnancy may, nevertheless,
occur under any of these conditions, and it is obsithat calculation with reference to
menstruation would be a serious fault. Occasionalg converse difficulty is met with,
for there are women who continue to menstruatéviorto three months after conception
has taken place. This occurrence is extremely rarany alleged instances turned out on
careful inquiry to be in reality bleeding attacksedto minor pathological conditions, and
not because of menstruation. Such occurrence wydegts us to believe that pregnancy



has lasted a shorter time than is actually the c&%er law has avoided such problems
that may be caused by these complications by takitigrcourse rather than
menstruation for calculating duration of pregnancy.

From the above discussions, we can understand ithiat very difficult to determine
exactly when pregnancy begins and this in turn &aseffect on the determination of
possible period of its end. That is why we lacleaggal consensus among biologists and
medical scientists on the exact period of commeeanenf pregnancy.

Another fundamental difficulty in the determinatioh duration of pregnancy is the
existence of pre-term, term and post term pregrandt has been said that the average
duration of pregnancy is 280 days or 40 weeks wdmemted from the first date of the
last menstruation, that is, 266 days from the nligsly date of ovulation. Children of
such births show full development at birth and gghagists and obstetricians are well
aware of these characteristics of children of tetefiveries. This means, they can know
without much difficulty whether a child is a prente term or post term child at birth.

Short Period of Gestation

We may regard all births before 38 weeks as preraaand all those which occur after
the 429 week as protracted. A medical expert witness naag to determine whether the
development of a child is proper to the allegediquerof gestation. When birth is
premature, this sort of corroborative evidencenigportant.

The fact that a child has survived for a certairrip@ after its birth furnishes no
significant evidence of maturity for it is well kmo that though infants born before the
7™ month are less likely to survive, they do so. €asdesurvival of children born in the
5" and 6" months of gestation are not rare. Children borrttet 7" month of gestation
are almost always capable of survival although they more delicate and in general
require greater care and attention than more matahéldren. The critical period of
maturation appears to be somewhere between thans 6" month. As a result, the
survival of the infant born before this criticalnte is extremely rare. But some
obstetricians have reported the survival of infamsn even before this critical time. The
most important characteristic of pre term childrisnhaving considerably small weight.
But weight alone cannot be conclusive evidence pfemature birth. Because in few
instances, the rate of growth of the fetus durisgpregnancy may be very high and at the
time of delivery it may have the normal averagegieeven if its birth is a premature
one. The converse is also true, that is, due toesoragularities the rate of development
of a fetus may be very slow in the uterus and éiglt may fall far below the average at
birth although the birth is a term one.

The Ethiopian law does not presume conception irriage if birth occurs within the
period of 180 days after celebration of the margaglowever, for two reasons we may
accept this idea of lack of presumption of conaeptin marriage for such births,
although it could happen in reality. The first reass that, rearing children born before
180 days is extremely difficult since they reqspecial treatment and consequently their
morality rate is very high. Hence, those who doergby the presumption are negligible.
The second reason stems from the presumption wtd26 of the RFC. According to



this article, a child conceived or born in wedldaks the husband of its mother as father.
Although a child born within 180 days after celdiwa of the marriage cannot avail

itself of presumption of conception in marriagegain avail itself of the presumption of
paternity of its mother’s husband because of itdhbin marriage. Since the main

purpose of including duration of pregnancy in taevlis to establish paternity and since
a child born within 180 days after celebration betmarriage has the husband of its
mother as father, it would be pointless to discoissbirths which occur less than 180
days father celebration of the marriage, as fatlaslegitimacy of the child is concerned.

To say a few points on Art.126, the law here sderhave envisaged a premarital sexual
relation as a child born just the next day afteteteation of the marriage is considered
to have been born in wedlock. We could also thHiak the law simply presumes paternity
of the husband irrespective of the existence afnpréal sexual relation as long as the
child is born in wedlock. So the legislature seeammshave chosen presuming the
fatherhood of the husband who may not be a fatnéadt. But the husband can disown
such child if he succeeds to prove the non-existeha premarital relation.

Prolongation of Gestation

Post term pregnancies are of great medico-legatificance than pre-term pregnancies.
A post term pregnancy is one that persists for 42ks or more from the onset of a
menstrual period that is followed by ovulation ab@uweeks later. Although such a
definition would include perhaps 10% or even maegpancies, some may not be actual
post term pregnancies but the result of an errathi estimation of gestation age.

“The post term child may continue to gain weighthe uterus and thus be an unusually
large infant at birth. At the other extreme, th&auterine environment may be hostile to

the fetus so that further growth in the uterusriested. It may appear at birth to have

lost considerable weight especially from loss difcatianeous fat and muscle mass. In the
extreme case, limbs appear long and very thin...nHile and the amnion are commonly

bile stained.”

Another very important symptom of a post term cluld will have very long nails on
both fingers and toes.

Post term pregnancies are more important than preatones for medico-legal purposes
because they comprise relatively greater proporfimm the total births and the greater
tendency of survival of post term children. There a number of reports made by
gynecologists and obstructions which show post @etiveries. Although some of these
figures indicate highly elongated delays and appeabe unbelievable, one thing we
must always remember is that post term delivenieshnat uncommon.

Although well-recorded reports are difficult to dinn Ethiopia on such births, foreign
reports are available. In one study of 15659 birdesivered in Birmingham within a year
there were 247 births after the end of thé' #¥eek, of which seven were born later than
48 weeks. The two longest periods were 356 dais.df course, very difficult to accept
these estimates as reliable without consideratiboentain sources of error. We have to
consider two factors in relation to this particulgoint. The first is then, in certain



occasions the menstrual cycle may become longenetimes even longer than two
months. In these cases, if calculations are made meference to the first day of the last
menstrual cycle, the consequence will be an el@awjduration of pregnancy. Similar
problem may be observed in suckling mothers. Anathgortant point which must be

considered is misleading information from the mothe to the commencement of
pregnancy. Sometimes the information obtained froothers may not be precise and
even confusing; some mothers even forget in whicmthmthey had their last

menstruation. This second problem can be resolyedaking pregnancy tests at the
earliest possible time and a regular follow-up tile termination of pregnancy.

Senior obstetricians of Birmingham Maternity Hoapihave conducted two deliveries
which were under their close inspection since tbgiftning of the pregnancies, and they
indicated in their reports that the pregnancies #vef 339 and 359 days.

Another writer says that sufficient medical datavédeen accumulated to show that
human pregnancy may be prolonged to a period ofZ8€ulated days, and that there is
nothing in the meantime to show that even thigdégs the maximum limit beyond which
prolongation of pregnancy is impossible.

Unlike the case in Ethiopia, foreign courts accqpast-term births if they are
corroborated by expert witnesses. The followingorepshall confirm this idea.

- Pregnancies of 331 days and 346 days were rulatirfege by English courts.
- The New York Supreme Court accepted a pregnar@y=oflays to be legitimate.

- In the famous Preston Jones V. Preston Jones ddsegtand, 1949, the husband
petitioned divorce on the grounds of adultery. Sitite date of last coitus with
the defendant required an extension of the totadjtle of gestation to 360 days.
The divorce commissioner dismissed the husbandtgiope The husband
appealed, the Court of Appeal directed the rehendhthe case.

At this juncture, it is clear that duration of pregncy can vary considerably and as a
result it is very difficult to fix the minimum anide maximum period. In particular the

establishment of an upper limit for the duration pregnancy is more difficult. The

establishment of an upper limit for the duratiorpoégnancy is as difficult as discovering
the maximum intelligence of a human being. Theegfloom these observations, it can be
seen duration of pregnancy is a poor test of patgrn

It is common knowledge that the great majority wfation of pregnancy fall under the
period fixed by the Ethiopian law. But what theteriwants to clarify here is that, there
are births outside this period fixed by the lawpé&sally those births after 300 days
should not be neglected, as they constitute aivelgtlarger proportion. What is the fate
of children of such births? The answer is cleareyltould be made illegitimate. For
example, if the marriage is dissolved today aral ¢hild is born just after the 38aday,
this child is neither conceived nor born in wedloklence it cannot have the ex-husband
of its mother as its father.



7.4.2. Acknowledgment of Paternity

This is the second mode of establishment of pattditiziion recognized under both the
1960 Civil Code of Ethiopia and the current famiédys of the country. Under this sub-
section, we will discuss the scope of application asknowledgement, formality
requirements, the role of the mother and the ctolbe acknowledged and proof of
acknowledgement by focusing on the relevant prouisiof the law.

(A) Scope of Acknowledgement

We can say that this method of establishing paterhas more practical importance for
children born or conceived out of a legally proddaion in Ethiopia, where access to
the courts is not as such easy to establish pateBecause of this, voluntary paternal
acknowledgment is an important method by whichdig&lren conceived or born out of
a legally provided union may gain status vis-a-Wieir fathers. This voluntary

declaration of paternity can be used to establigterpal filiation if paternity is not

possible to establish using the presumptions aérpay. This is clearly provided under
Art.131 of the RFC which stipulates that when theaér of the child is not determined by
applying the provisions of the preceding artickbg paternal filiation of a child may be
established by acknowledgement of paternity. Tksns to give acknowledgement a
rather narrow scope. Literally, this refers to dreh conceived and born out of a legally
provided union and excludes children that were ead or born in wedlock or an

irregular union. Apparently, disowned children seemmhave been excluded from the

voluntary declaration of paternity.
How about incestuous children?

Acknowledgement of adulterine and incestuous céiidis not possible in some legal

systems. The rationale behind such prohibitioraid £ be the protection and stability of
the legitimate family relationship. The acknowledgmt of adulterine and incestuous
children is considered as an assault to the legignfiamily. Its prohibition is based on

moral reasons. The law is reluctant, it is saidjrioover the facts of adultery and incest
so that scandal could be avoided. (See Planidl3).8



The modern trend is, however, towards the abolitibsuch discrimination. The fact that
adultery and incest are acts which society doescontione is taken as an untenable
argument to deny adulterine and incestuous childinenright of being acknowledged.
The social condemnation of certain sexual relahgsshould not be taken as pretext to
discriminate against those who do not share arporesbility for such relationships (See
Frank Bates,_The Child and the Lawol.2,1976, p.505). The arguments raised by the

above writer seems to have been incorporated uhdeEthiopian legal system as of the

adoption of the 1960 Civil Code since there is lgacprovision of law which prevents
children born of adulterous or incestuous relatigps from being acknowledged. That,
too, does not seem to be the policy of EthiopiaesiGthiopia is committed to insure the
right of children to know their parents as provideg the FDRE Constitution and the
Child Convention to which our country is a party.

We can conclude that Art.131 is only meant to awoidrference of acknowledgement if
the child has an already established filiation lbgspmption of paternity and not to
exclude disowned and incestuous children from thenebt of the voluntary
acknowledgement of paternity.

Thus, any child who is merely conceived or born rhayacknowledged in so far as such
an acknowledgment does not interfere with an aijreastablished filiation as child
cannot be acknowledged if he has a father by adperadf law. Neither can
acknowledgment validly establish paternal filiatiagh the child has already been

acknowledged unless such an acknowledgment isidatat (See Art.192 of the RFC).

How about a child who has an already establishigatiéin by judicial declaration of

paternity? Should judicial declaration be a baa subsequent acknowledgment?
(B) Form of Acknowledgment

This requirement of writing was introduced with theomulgation of the Civil Code.
Before that, acknowledgment was effected withoytraguirement of writing. Under the
pre-code customary practices, a man was considerbdve acknowledged the child, if
he orally said that the child was his. And if tharmater on denies that the child is his,



testimony of witnesses or the mother’s statemedeuan oath that the child is an issue

of sexual relationship with the man sufficed toyara.

Civil Code adopted stricter and more stringent nespents for acknowledgment this is
because Art.748 of the Ethiopian Civil Code stdked an acknowledgment of paternity
shall be of no effect unless it is made in writir®ub article two of the same article
provides that except in cases mentioned in Art.@fiéhis Code [the civil code] the
acknowledgement may not be proved by witnessesrdédson for this could be the fact
that certain mothers may give their children toanrwho could not be the natural father.
Under the old customary rule, mothers were temgaeallege that the father of a given
child was the one with a higher social or propestigtus. There were occasions where
children were made to have juridical bond to persdr could not be their father.
Coming to the RFC and other regional family laws,has been provided that an
acknowledgement of paternity results from the datian made by a man before an
officer of civil status or by a will he made in wnig or by a document attested by a
competent authority that he is the father of thikdcliRead Art.133 of the RFC, Art.144
of Amhara Family Code, Art.150 of Oromiya Familyd@oand Art.163 of Tigray Family

Code, for instance.)

From the above provisions of the law, it is possitd understand that the new family
laws have made a significant departure from theD1O®il Code of Ethiopia as regards
form of acknowledgment. Unlike Art.748 of the CivTode, which requires that
acknowledgement must be made in writing, the RFC the regional family laws have
widened the modes by which acknowledgement is tomade. Accordingly, a man may

make acknowledgement of paternity by:

(a) A declaration made before an officer of civil stgtor
(b) A will made in writing; or
(c) A document attested by a competent authority.

What is meant by a declaration in this context? @&ndeclaration be made in writing?
To have a clear understanding of the import of atlation have a look at the Amharic
version of Art.133 of the RFC which reads:



“XND sW yKBR mzZgB oT bmQrB x&T mc¢n#N bmGK b,s-W "lwYM b{/#F
b, AdRgW n#2z@ wYM bl@8§ b¥AcWM |LEN bts-W /EI|LEN bhg- snD x¥uYnT x&ET
m¢n#N bmGH LInTN ImgbL YCSELYY”

The close reading of the Amharic version of thevi@ion under consideration seems to
suggest that the declaration to be made before figeroof civil status is an oral
declaration. But, one can say that the oral deiitaranade by the man may be reduced
into writing by the officer of civil status, signetty the one who made the
acknowledgement and documented by the office of siatus for evidentiary purposes.
However, the question that must be raised is awhat would happen if the oral
declaration is not reduced into a written form? Wlout affect the validity of

acknowledgment?

The second form of making acknowledgement is wdldein writing. This method must
be seen in the light of the relevant provisionghaf Ethiopian law of succession. This
means that the will which is made for the acknogésdent of a child is either a
holograph will or public will since both kinds ofilvmust be made in writing as provided
under Arts.881 and 884 of the Civil Code respetfivim addition to the requirement of
writing, stringent requirements provided by the lawst be satisfied so that the will
becomes acceptable and hence the acknowledgenmhices fruit in the eyes of the
law. (Read closely Arts.881-891 of the Civil Code).

Thirdly, acknowledgement is acceptable if it is maoy a document attested by a
competent authority. From this, you can infer theitnowledgement is made in writing
although the written document shall not produce Egal effect unless attested by a
competent authority. Which government organ is mpmetent authority? The answer to

this question varies from region to region.
(C) Acknowledgement to be made by whom

Because acknowledgement is a juridical act gresttched to the man who makes the
acknowledgement, the law, as a matter of principteyides that acknowledgement is to
be made personally by the alleged father of thé&dchihis must be done by the father

even if the father has not attained the age of ntgjddowever, acknowledgment may be



made by an agent when such agent is specially afgabifor this purpose by special
power of attorney which must be approved by thetcdds a matter of rule, judicially

interdicted persons are incapable to perform joadacts. However, for the purpose of
acknowledgement, the law provides that they have tapacity to make

acknowledgement personally. Despite this, acknogdetent by representation is
possible provided that the representative has médapermission from the court to this
effect. (Read Art.134 of the RFC). The other sitratvhereby acknowledgement may be
made by a person other than the alleged fathehesewvthe father of the child is dead or
is not in a position of manifesting his will. In ish case, the law permits that
acknowledgment may be made in the name of the dedday one of his parents. In this
regard, the new family laws have departed from vidatovided under Art.750(2) of the

1960 Civil Code because the latter has provided wWieere acknowledgement is not
possible to be made by the parents of the decekssmlild be made by another paternal
ascendant. From this it is possible to maintain, tthee great grand parents of the child
could make the acknowledgement of the child. Do §onk that the departure made by

the new family laws important?
(D) Acceptance of Acknowledgement to be made by win?

Although acknowledgement, as defined under Art.d8the RFC, is deemed to be made
when a certain man makes a declaration that hadaysshimself the father of a certain

child merely conceived or born, it is not a unitateact of the father. This is because
acknowledgement cannot produce effect and cantailesh paternity unless the consent
of the mother or in certain exceptional circumsemnthe consent of the maternal grand

parents or the child to be acknowledged is obtained

According to Art.136 of the RFC, acknowledgemerggouipposes the admission by the
mother of the child or by the maternal grandfatbergrandmother of the child if the
mother is dead or not in position to manifest helt. vAnd in default of these, the
acknowledgement may be accepted by another mat@sonahdant or by the guardian of
the interdicted person. Acknowledgement cannotffeete/e unless it is accepted by the

child to be acknowledged where such child is of age



If the mother is alive and in position of manifestiher will an acknowledgment could be
effective only if she accepts it as well-foundedellWounded means based on facts,
having a foundation in fact. In effect the motherréquired to attest that such a man
could possibly be the father of a child.

If the mother is dead or not in a position to mesitifher will, the persons allowed to act
in her stead may accept the declaration. Accepegarations is quite different from
acknowledging the same as well-founded. The latiees out the willingness of the
mother as requisite element for the effectivendsscknowledgment. Here, it is not the
consent of the mother that is required. If she #lthie declaration of the person as well
founded she does not have any discretion of oligtguthe establishment of the juridical

bond between her child and the declaring persatheground of her unwillingness.

On the other hand, if it is only acceptance thaeired to effect acknowledgment, it is
in effect the consent of the concerned persondshatjuired. It is they who will have the
final say whether a child should have a father thhawledgment or not. They can at
their free will reject the declaration of a perseith whom the mother had the only
meaningful relationship. On the other hand, they gi@e their consent to the declaration
of a man whom the mother had never seen. This dikkeswhole opportunity for

establishing the paternal filiation of one’s childith anyone who may wish to

acknowledge him irrespective of the question ofdgal descent between the child and
the person. It is immaterial whether the declaratd the person is well-founded; what

matters is the attitude of the person requirecct®jpt towards the declaring person.

The above problem may be attributable to the difiee in wording between sub-article 1
and sub-article on one hand 2 and 3 of Art.136hefRFC on the other. However, it is
suggested that sub-2 and sub-3 must be seen trofighb-article 1 of the same article. If
an unfounded acceptance is required of these perdom purpose of acknowledgment
may be defeated since the above persons may aackpbwledgement which is not
well-founded being tempted by the wealth and tr@atstatus of the individual who has

made the declaration of acknowledgement of paternit



In any case, acknowledgment will be effective usldse person required accepting it
raises a protest within a month after he has camlenbow of the declaration (Art.138

RFC). This is the time given for the concerned pessto protest the declaration. If they
protest within such time, the acknowledgment wik te effective. The question one
may raise at this point is whether acknowledgmeitit ve effective a month after the

concerned person comes to know of it even if thetaglation was made long ago, say 10
years. No clear answer is provided to regulate suwoblem. It may be argued that the
length of time that causes problem between the afadeclaration and the date when the

person required to admit it becomes aware of itkhoot be restricted.

The other person involved in acceptance of acknigvteent is the child to be
acknowledged. As per Art.137 of the RFC, an ackedgément of paternity shall be of
no effect unless it has been accepted by the bimidelf when it is made after the latter
has attained majority. However, the acknowledgensedeemed to have been accepted
where such person (the child) has not raised aategtr against such acknowledgement

within one month after he come to know of it. (A&8 RFC).

Although acknowledgement is effective when the raptbf the child admitted as well-
founded, acknowledgement of paternity may not beaenafter the death of the child.
(Art.139 RFC). The prime purpose of acknowledgenend insure the right of children
to know their father and to be cared of such fatheother words, acknowledgement is
an important instrument of avoiding fatherlessneldence, since the purpose of
acknowledgment of paternity is not to benefit thenmvho declares to be the father, no
purpose would be served if a man is allowed to askedge a child after the death of the
child. This is because if acknowledgement afterdeath of the child is allowed, some
individuals may make acknowledgement for the solgpse of inheriting the deceased

child without discharging their parental obligatoduring the life time of the child.

However, acknowledgement after the death of th&l dhipossible where the deceased

has left descendants.

F. Non-revocability of Acknowledgement (Art.140 ofRFC)- Normally, an individual

does not make acknowledgement unless he has gidifgrounds to do so. Hence, he



makes acknowledgement when he is, as far as herstadding goes, sure that he is the
true father of the child. Once he has made an adedgement of his own free (without
any external influence or pressure), he is nowadhbto revoke the acknowledgement of
paternity for allowing revocation of acknowledgemmeiill result in disturbing the status

which has already been maintained. Here the pimcipacta Sunt Servanda

(gentleman’s word is his bond) works. However, matmn of acknowledgement may be
allowed when the father who made the acknowledgrseat minor. Art.140(2) of the
RFC provides that a minor who has acknowledged #d ctmay revoke such
acknowledgement for so long as he is incapable \amidin one year following the
cessation of his incapacity, unless his guardiarseoted to the acknowledgement. Even
in this case, revocation of acknowledgement istyrpersonal to the minor since the law

provides that revocation may not be made by hial legpresentatives nor by his heirs.

Can the minor revoke the acknowledgement unilaterdy or by the order of the

court?
G. Annulment of Acknowledgement

It is obvious that acknowledgment is a juridical. &&s such, the consent of the person
who makes acknowledgement must not be vitiatethelfconsent of the acknowledger is
vitiated by a vice of consent, acknowledgement imaannulled (invalidated). However,
unlike the Ethiopian Law of contract wherein viaten mistake and fraud are vices of
consent resulting in invalidation of a contrace family law as a rule has confined the
ground of annulment of acknowledgement only toemck as clearly stipulated under
Art.141(1) of the RFC. Sub-2 of this article, inabk and white, provides that
acknowledgement may not be annulled on the groundrmor or fraud unless it is
decisively proved that the child could not haverbeenceived of the person who made

the acknowledgement.

H. Several Acknowledgements Prohibited (Art.142 RF& Naturally, a child cannot be
attributed to two or more persons for a child haly @ne biological father. It is because
of this that Art.142 of the RFC prohibits severaek@owledgements. According to this

article, where an acknowledgement of paternity leesn made in regard to a child, no



other acknowledgement of child by another man shallpermitted unless the first
acknowledgement has been annulled. Therefore, wiherdfirst acknowledgement is
annulled on account of grounds of annulment praVideder Art.141 of the RFC,
another acknowledgement may be validly made. Baripot another acknowledgement
be possible where the first acknowledgement is kes¢taas per Art.140 of the RFC? Is

there any difference between revocation and anmtlaseused in this context?
7.4.3. Judicial Declaration of Paternity (Arts.143145 of the RFC)

This is the third mode of establishing paternityrboender the Civil Code of Ethiopia and
the new family laws of the country although the nkws have made remarkable
departures from the Civil Code by widening the gusifor making judicial declaration
by the court (Read Art.758-761 of the Civil Codel #uts.143-145 of the RFC).

Under this mode of establishment of paternity, éddolvho does not have a father either
through the operation of the presumption of patgroi by acknowledgement can have a
father only if the court declares a certain marbéohis father. The court makes such
declaration where it is satisfied that one of theugds which justify judicial declaration
of paternity is found. According to Art.758 of theivil Code the grounds which
declaration of paternity by the court was abduci@or rape. However, the RFC and
regional family laws have added other grounds digal declaration. Art.143 of the

RFC, for instance, provides that:

Where, after applying the preceding articles thinda of the child is not ascertained, a
judicial declaration of paternity may be obtainedder the following conditions:

(a) In the case where the mother has been the victiabadction or rape at the time
of the conception of the child.

(b) In the case where at the time of the conceptiahefchild, the mother has been
the victim of seduction accompanied by abuse dfaaity, promise of marriage,
or any other similar act of intentional deception.

(c) In the case where there exists letters or otheuduwnts written by the claimed
father which unequivocally proves paternity.

(d) In the case where the claimed father and mothe¢hefchild have lived together
in continuous sexual relation, without having adkyg recognized union in the
period regarded by law as the period of pregnancy.



(e) In the case where the person claimed to be theefaththe child participated in
the maintenance, care and education of the chilthéncapacity of a father.

Let us discuss the above grounds one by one basffgllows.

(&) When some one rapes or abducts the motherathitd, the court shall declare the
rapist or the abductor as the father of the chiltk court shall pass this declaration,
only if the child is born within the legally presenh period of pregnancy. The child
should be born within 181day to 299 days from the rape or abduction of the
mother. However, the question to be raised herehsther or not the rapist or
abductor should be convicted by a criminal bencbrder to pass judicial declaration

of paternity.

It may be validly argued that the mother shouldvsho the satisfaction of the court
that there exist facts which are by themselvesigefit to meet the definitional

requirements of rape or abduction. But it must e ln mind that all she is required
to prove is only the facts and not any more. If pheves the facts the court must
declare the paternity unless the defendant can lavaself of the defense available to
him. If the facts are proved it does not seem ttiad, plaintiff will be required to

adduce more evidence to show that the defendarthdidcts in such a situation as to
be criminally convicted. Thus, the court must dexlihe paternity after proof of the

facts even if the defendant was acquitted by ainahtourt.

This line of argument may be justified by differenia purpose of the criminal and
the civil proceedings. The paternity action hastagurpose the ascertainment of
paternity. The very aim justifies the exclusiontbé defenses or the responsibility

requirements prescribed in the Criminal Code.

(b) A man by abuse of authority, or promise of nage, or by other intentional
deception seduces the mother of the child, suchmmeanalso be declared the father
of the child. This sub-article of 143 of the RFCdathe respective articles of the
regional family laws are meant to alliviate a sb@eblem faced by mothers and
children in Ethiopia. Some men, using the economgakness of woman, have sex

by promising marriage. However, when the woman emss, the man declines to



accept that they are fathers of the child. Thista® problem on the mother and the
child. The mother is compelled to shoulder the doftyipbringing the child alone.
The child, in such circumstances, does not getrésgment that he can get from a
father unless such man is judicially declared tothme father of the child. Mehari
Redae has neatly explained the rationale behindhtthesion of this provision in his

book.(Read Mehari Redag; VtSSIWN yb@tsB HG ImgNzBCWNAND n_iC;. Of
h#(T; 1999 >.M, pp.45-46).

However, in order to attribute such child to sudiather, a woman who is the victim
of such seduction should prove at least two fdotghe first place, she is expected to
show that she was victim of seduction. In the sdagaace, she must show that her
child was conceived within the legally presumedqeeof pregnancy from the time

of the sexual intercourse with the man as a redudéduction.

(c) What is provided under Art.143(c) is also amotimnovative addition to the grounds
for judicial declaration of paternity. According tois ground, where there are letters
or other documents which are written by the clainfether which unequivocally
prove paternity the man can be declared to beatheif of the child. However, such
documents alone may not suffice to declare patehyitthe court. The court should
make further enquiry and investigation as to tHatienship of the alleged father and
the mother of the child. Have a look at the follogriexample.

X wrote a letter to his girl friend which reads:

“Are you fine, my darling? Is our little one doirfme? Life is difficult
for me here for | am always longing for you and soy. | will come
soon and visit you and our baby.”

Can the above letter, if adduced by the mothethefdhild as evidence, suffice to

make judicial declaration of paternity?

(d) The fourth ground of judicial declaration oftgnity is where the claimed father and
mother lived together in continuous sexual relaiop, without concluding marriage
or establishing an irregular union. It is cleartthaman and a woman may have

continuous sexual intercourse during the time dfdtleal or during the time of



friendship without establishing betrothal. In tkisse, the man can be declared to be
the father of the child provided that the womaabte to prove two facts. The first is
that she has to prove that there was continuousas@xtercourse between them and

secondly that the child was born within the leggitgsumed time of pregnancy.

(e) The last ground of making judicial declaratadrpaternity has a lot to do with the acts
of the claimed father towards the child. If the hetof the child is able to prove that
the claimed father of the child has voluntarily aimdthe capacity of a father
participated in the maintenance, care and educatidhe child, judicial declaration
of paternity may be made.

Having discussed the ground which, if proved by pgleentiff to the satisfaction of the
court serve for the making of judicial declaratitime next important question to be raised
is who is the real party in interest to bring fgainst the claimed father so that the court
can make judicial declaration of paternity?

Despite the above grounds of establishing paterdoytyjudicial declaration, an action
brought for declaration of paternity shall be ofefect where the conditions enumerated
under Art.145 of the RFC are proved to exist.

(&) In case where the mother of the child had sexdatioaship with another man in
the period regarded by law as the period of pregnamless it is proved by
medical or other reliable evidence that such mamoighe father of the child.

(b) In case where the claimed person could not bedtinerf of the child because he
was absent or has been a victim of accident duhageriod regarded by law as
the period of pregnancy.

(c) In case where the person claimed to be the fathdreochild decisively proves
by blood examination or other reliable evidence tleacould not be the father of
the child.

Art.759 of the Civil Code provides that the actifam judicial declaration of paternity
may be instituted only by the mother of the chddjf she is dead or not in a position to

manifest her will by the guardian of the child. Fr¢éhe provision of the Civil Code, it is



clear that the only person who has a vested irttewd®wing action for judicial declaration
of paternity was the mother. When the mother isldgaunable to manifest her will the
guardian of the child could institute suit for joidil declaration of paternity. Bear in mind
that grand parents and other relatives of the dalthot institute such suit unless they are
guardians of the child. Unlike the Civil Code ofhifipia, the new family laws do not
have incorporated a provision in this regard. Hehce natural to put the question as to

who can institute an action for judicial declaratwf paternity.

The other issue that need to be raised is as ta il action for the declaration of
paternity to be instituted? Again this question wksrly answered by Art.752(2) of the
Civil Code which reads:

“The action for the judicial declaration of patéyninay not be instituted two years after
the birth of the child or after the sentence ofienmal court in regard to the abduction or
rape.”

The new family laws are silent in this regard. Dtd@s mean that an action for judicial
declaration of paternity can be brought at any #irifeve accept this, does this bring a
just result?

7.4.4. Regulation of Conflict Paternity

The time framework and scope within which the preggstion of paternity applies may
result in attributing one child to two or more fath. This is basically because it is
operative if a child is either conceived or bornaniadlock or irregular union as the case
may be. Both these elements when seen separatébkemn together can give rise to
situations when the law can attribute the samedctul two or more fathers. Before
considering how this could happen, it is import@nhote that this problem of attributing
the same child to different fathers can come alwy in relation to one mode of
establishment of paternity. The wording of Art.1d6the RFC is confusing since it
provides that “when on applying the preceding btica child must be attributed to
several fathers a regulation of paternity may bdertay agreement between the person to
whom the paternity of the child is thus attribubgdthe law.



This seems to indicate the possibility of conflidt paternity by application of one or
more modes of establishment of paternity as, famgle, a child having a father by
presumption of paternity and by acknowledgment lee sometime. However, the
regulation of paternity is applicable only when fala is attributed to two or more
persons by the presumption of paternity. This cdddinderstood from the nature of the

modes of establishment of paternity.

The nature of the application of the modes of dstaiment of paternity itself excludes
the possibility of one child having two fathers bijfferent modes of establishing
paternity. The three modes are mutually exclusbres of the three modes excludes the
other two. Thus, if a child has his mother’'s hugbas a father, he cannot have another
father either through acknowledgment or judiciatldeation. Similarly, a child can have
a father by judicial declaration, if he has no é&aithither by the presumption of law or by
acknowledgment. Therefore, there is no possibiityere a child can have two fathers by
operation of two modes of establishing paternitgiiffierent “hierarchies”. Neither can a
child have two fathers by acknowledgment nor juideclaration of paternity. A child
cannot be validly acknowledged by more than onsqgerat the same time for stronger
reason, the court cannot declare two persons thefathers of the child.

The conflict arises when the mother has a reldtoarriage or irregular union) provided
by law with two or more persons and the child casildultaneously be attributed to the
person in each relation. The conflict of paterrdtising because of the aforementioned
reason has two possible solutions as provided utideRFC and the regional family

laws.

The persons to whom paternity of the same chilttitbuted may contractually agree to
forfeit his paternity. Such an agreement is to thested by three witnesses and approved
by the court and the mother must be heard in peesgept in cases of force majeure
(Art.147 of the RFC). According to Art.152 of thé=® the regulation of paternity, if
validly made, is irrevocable. This is done to kekp status of the child undisturbed.
Although revocation of such agreement either ugikdty or by court order is prohibited
by Art.152 of the RFC with no exception, the agreatron the assignment of paternity
may be annulled by the court on the ground of vioée(Art.153(1) of the RFC).



This is the only vice of consent, the proof of whis by itself enough to annual the
agreement. If the party who made the agreemenwéoednoves to annual the agreement
proves that he had concluded the agreement undienge, he is not required to further
show that the child could not be conceived of hiitne annulment of the contract would
result in making both parties to the agreementefadis they were before the conclusion
of the agreement. The invalidation of the agreenteag the effect of restoring the

position that they had before the conclusion ofageeement.

Invalidation of the agreement for regulating paitgron the grounds of error or fraud is
stricter than in the general contract. Either pargn succeed in invalidating the
agreement for regulation of paternity by invokingstake or fraud if he can in addition
decisively prove that the child was not conceivéchion (Read AA.153(2) of RFC).
Thus, fraud or error, unlike duress is not by ftselficient to invalidate the agreement.
In addition to either of these two vices, the parsavoking the invalidation of the
agreement must be in a position to show that tid alas not born to the person who has
by virtue of the agreement become the father ofcthiel. Therefore, assume that Abebe
and Kebede who are both the legally presumed fatbeGetnet decided by agreement
that Kebede is the father. Abebe succeed in inaahd the agreement on the ground of

mistake or fraud if he can decisively prove thab&ge cannot be the father of Getnet.

Once the agreement is annulled or if the presuratgtefs failed to reach an agreement
the conflict of paternity will be solved by applicm of the legal presumption as
provided under Art.148 of the RFC which states tfaiting regulation of paternity, the
following two presumptions shall be applied sucsesdg where appropriate:

(&) The child shall be attributed to the husband of thether in preference to the
man who has an irregular union with the mother.

(b) The child shall be attributed to the husband or then with whom the mother is
living at the time of the birth, in preference ke thusband or the man with whom
she was living at the time of the conception.

So, the decisive proof that the child was not corexkof either party will have the effect
of annulling the agreement and no more. It will gotbeyond that and operate to rebut
the presumption laid down by law. It seems illustirjhold some one as a father after it
has been decisively proved that the child was ooteived of him. But this paradoxical

solution is in line with the general protective rnagism of the first presumption



incorporated under Art.148 of the RFC which purpoot solve the conflict of paternity if
the mother had a marriage and irregular unionanthaterial time. It prefers the husband
to the man in irregular union even if the mothersviiaing with the latter at the time

when the child was born.

The second presumption will apply only if the castficannot get a solution under the
first presumption. This will not interfere with thdomain of the first presumption i.e.,
when the conflict of paternity is between a persoan irregular union and the husband
of the mother. The application of sub (b) of ArBli4 thus restricted to situations when
the conflict is between two husbands or two persmgaged in irregular union with the
mother.

Assignment of paternity by agreement by virtueroflA9 of the RFC is possible where
the requirements provided there in are satisfied1&9 of the RFC provides that:

(1) Where the child is born within 210 days from thedtosion of marriage or the
commencement of the irregular union, the husbanth@man who is living with
the woman may, by agreement, assign the paterhttyeachild to another person
who declares that he is the father of the child.

(2) Where the child is born more than 210 days afterdissolution of the marriage
or the cessation of the irregular union, the hugban the man who lived with the
mother shall have the right provided in the preocgdsub-article.

Though it is not clear why the law has required doeation to be 210 days, it seems to
have the purpose of mitigating the force of thespreptions of paternity when the

conception of the child could actually have tak&ate out of the legally provided union.

Likewise, the law allows the assignment of patgrfdr children born more than 210
days after the dissolution of marriage or cessatfdrregular union taking the possibility
that the child could have been conceived aftereh@ of the union. The force of the
presumption extends up to the 2aay after the end of the union. But a child bditera
210 days from the end of the union could have pbsfieen conceived after the end of

such union.

Therefore, the assignment of paternity by agreernsetihe possible way whereby the
father short of the facts sufficient for disowniaghild, he thinks is born of another man,

assigns his paternal status to the person declaribg the father, who is not in a position



of effecting acknowledgement because the child &asalid paternal filiation by

presumption of paternity.

Coming to formality, such an agreement must bestte by three witnesses and
approved by court as provided under Art.150 of Rk€. Moreover, the mother must be

heard in person except in cases of force majeuere.

The agreement in the first case has as its oljectransfer of paternity to a person who
claims to be the biological father. The hearinghef mother thus seems to be a means for
ensuring, to the extent possible, the well foun@sdrnof the person’s declarations. It is
there to see to it that the paternity which resiéiisn the agreement would possibly
correspond with biological paternity of the same, though the mother is not required to
accept the declaration of the person, it is vekglyi that, the court will be influenced by
the statements of the mother in approving the ageeé It is unlikely that the court will
approve the agreement which has assigned patéfrnitg mother of the child makes it
clear to the court that she had no sexual intesmwrith the man at the time of

conception.

As a matter of principle, the agreement of assigrmé paternity must be concluded by
the interested parties themselves. This is so wherparties have attained the age of
majority and are not judicially interdicted. Whehe parties to such agreement have not
attained majority or are judicially interdicted,etragreement may be concluded by
specially appointed agents by a special powertofragy approved by the court (Art.151
of the RFC). However, one issue is worth raisingannection with making agreements
by agent. Can contracting parties to an agreembigtmassigns paternity, be represented
so long as the representatives of the parties@eiated by a special power of attorney
and approved by the court? Or are only minors adtiglly interdicted persons who are
allowed to appoint agents who would conclude agesgsmof assignment of paternity?
Read Art.151 of the RFC critically and try to resddo this query.



7.4.5. Disowning

(A) Meaning of Disowning

The familiar rule concerning paternitfpater est quem nuptiae demonstatywhich has
passed into all modern system of jurisprudenceesags legal presumption that a child

conceived during marriage has for his father thebhud (Joseph Cullen Ayer,.

“Legitimacy and Marriage”, Harvard Law__Reviewwol.16, p.23). Though this

presumption has been accepted in all modern lggé&tm®s it is not conclusive. It can be
rebutted by the husband of the mother, if he ismédct the father of his wife’s child, by
instituting an action to have it judicially decldréhat he is not the father. This act is
called disowning. In France and Louisiana, it ifemeed to as disavowal. Therefore,
disowning, as Planiol defines it, is a “...term apglito the act the purpose of which is to
wipe out the presumption of paternity establishgairast the husband, when he cannot be
the child’s father (Planiol, p.780).

In the Ethiopian Civil Code and the new family lawisere is no provision expressly
defining what disowning is. When we read togetlher elevant provisions pertaining to
disowning, we can understand that it as an actjowhich the husband or the man in an
irregular union tries to disclaim the presumptidrpaternity established against him, if

he believes that he cannot be the father.

Disowning shows that the presumed father owns taeis of paternity. Persons other
than the presumptive father have nothing to disoWms less accurate for the law to use
the term “disowning”, when after the presumed fattheath (or incapacitation), his heirs
contest the presumption of paternity establishednsg him. Yet, Art.177 of the RFC the
uses the term “Action to disown” to designate tlotiom brought by the presumed
father's heirs. In common law literatures, for exden since persons other than the
presumptive father are entitled to contest theymgdion of his paternity we don't find
the word “disowning”. Instead we find “rebuttingetipresumption of paternity”. (Read
Planiol, p.780).



(B) Disowning as Distinguished from Other Modes o€ontesting Legitimacy

Disowning and other modes of contesting legitimaoy sometimes confused with one
another. Therefore, it is important that the lirfedwstinction be drawn, since different

rules apply to each of them.

Legitimacy is a status of a child being born inegdlly recognized union or within a
competent time after its termination under circlanses that the presumptive father can
be the father. And its contestation involves cditgsthat a certain child is not his,
because its birth or conception did not take pthaoeng the subsistence of a relationship
that is legally recognized, or because no existefiseich a relationship at all (See Pascal
RA; Reading in Louisiana Family La" ed.1963, Vol.2, p.182). Also one may contest

that the child was born after the declaration & #ibsence of the presumptive father.
Still, one may contest the delivery of the motherttee identity of the child. In other
words, one can bring an action in contestation atemmity as per Art.163-166 of the

RFC as we have seen under our previous discussions.

In suit of disowning, however, one is specially ®sting that the presumption of
paternity taken against him is contrary to thehrudere, the person is contesting his
paternity. As Art.167 of the RFC states, disowniagthe only means by which the
paternity of person may be contested. Thereforrato disown is brought to disclaim
the legitimacy of children who are under the protecof the legal presumption that they

are the children of the person contesting.

From the above discussion, you can see that unhkeother modes of contesting
legitimacy, disowning is contestation of paternyesumption of paternity & sin qua
non for disowning. In contestation of legitimacy, howevpresumption of paternity is
not a necessary requirement and the contestatmives around the issue as to whether
the very presumption exists or not. Or the quesitooontestation of legitimacy lies on

the very conditions bearing upon the presumption.

The strong presumption which the law lays down wibt achieve just results if it is

proved that it is not in harmony with biologicalcta Karl W. Cavanaugh, “Action



knaveau-challenging the Presumption of paternififuisianan Law Review, Vol.23
1962) p.75%

Therefore, although the legal presumption of patgronce established, is difficult to
avoid the protection which the law gives to childre at logger hood with social realism
and the child becomes fatherless if his mother'sbhad can decisively prove that he

cannot be the father of the child.

In Ethiopia, the presumption of paternity of a personceived or born in wedlock or an
irregular union can be rebutted only by the pertmnvhom the law attributes the
paternity by proving decisively that he could nat/é sexual intercourse with the mother
during the period between the 30&nd 188 day before the birth of the child (Art.168 of
the RFC). In this regard, the law presumes thasfitaises shall be deemed to have had
no sexual intercourse with one another during ftinee twhen they actually lived
separately following a petition for divorce madedne of them or in consequence of an
agreement concluded between them (Art.169(1). Hewethis is a rebutable
presumption as provided under sub-article two efsame article. This is one aspect of

the protection of the presumption of paternity.

Despite this, Art.177 of the RFC permits that whitye person to whom the paternity of
the child is attributed by law dies or becomes pacatated within the time fixed by law
(i.,e., Art.176 of the same code) for institutinge tlaction to disown, one of his
descendants, in his stead, may institute an atti@hsown. Art.177 (2) provides that in
default of descendants, the right to disown mayxercised by his father, mother or in
their default, by one of his ascendants. In defafihscendants, it may be exercised by

one of his brothers or sisters, to the exclusioamf other heir or representative.

This action brought to disown a child whose filetiis established by law is stringent
both in the mode and time for making it. In our lebutting of the presumption that the
child was born by a married woman is that of theldand is divided into three steps.
First, a contestant may prove decisively that tiether did not have intercourse with him
at the time of the child’'s conception. Second,hé fpresumption of intercourse is not

disproved the contestant may decisively prove thét absolutely impossible for the



child to have been produced by intercourse betwbenmother and him. Third, the
presumed father could produce any facts to disphav@aternity if the maternal filiation
is established by the action to claim status (Re&sl168, 170 and 176(2) of the RFC).

The facts that must be proved to contest the prpgsamdiffer depending on which of

these three points the contestant bases his claim.

In the first situation, the presumption could bmosed if the contestant could show that
he was not in such a situation as to have had exyas intercourse with the mother at the
time when the child must have been conceived. Beitpresumption cannot be rebutted
by circumstances which only create doubt and sigpitt must be proved decisively. In

this regard, let us take the following actual cdseided by Ethiopian courts.

In one case, the wife and the husband concludedagaron the 2% of Magabit 1980.
When the wife became pregnant, the husband tookohBrazazmatch Belcha Hospital
and she was diagnosed by a medical doctor on S8/i®80 E.C, and the medical
examination revealed that there was a 16 weeké$etld in her womb. Because of this,
the lady deserted her husband. Later on she braughagainst the husband praying the
court to declare that the husband was the fathénheotchild. In her claim, she made it
clear that the child was born on Tahisas 21,1981. However, the man /husband/
argued that, although the child was born within pleeiod of time prescribed by the law
as period of pregnancy, he strongly argued thatcthiel could not be his as per the
finding of the medical examination. The court whiekard the case rejected the claim of
the wife accepting the arguments of the husbandesine husband was able to prove
decisively that pregnancy took place before maeriags concluded since it was proved
that by the 18 of Sene (three months after the conclusion of iage) she was a four

months pregnant.

Aggrieved by the decision of the court of renditishe appealed to Supreme Court. The
Supreme Court confirmed the decision of the Highut€g¢Decision rendered by the
Supreme Court on Hidar of 1985 E.C Sup.Ct.1985 E.C)

Do you think that the husband in our case decisivgl rebutted the legal

presumption?



As per Art.171 of the RFC, if the person contestimg presumption bases his move on
the absolute impossibility of his paternity, thiseds a permission from the court.
According to Art.171(2) of the RFC the court shgthnt permission where there are
presumptions or serious indications resulting freufficient and reliable facts enabling
the court to accept the action.

Art.172 of the RFC considers as sufficient groufatsgranting the action to disown,
scientifically recognized incompatible physical i&weristics of the child and the father,
or the concealment of the birth or pregnancy topilesumed father “under circumstances
which are apt to create doubts as regards hismtérThe concealment of the birth or
conception, as a ground for disowning can be jestibn the ground that a mother has no
reason to conceal the conception or the birth ohild from her husband if he is the
father. Such a concealment is in the nature ofdanission of her wrong. It is important
to note here that the proof that the mother haddmndhe conception or birth of the child
does not in any way mean that the contestant wiltdguired to disprove paternity by
easier and simpler means. This is in fact the gaseme jurisdictions. For instance, in
French Law, if it is proved that the mother hasdemwl the birth or conception, the
presumed father he is not required to prove thelatesimpossibility of paternity (see
Planiol, p.785).

In our law, these are only preliminary steps madeconvince the court to grant
permission to institute the action. It seems tliabpof physical incompatibility is only a

preliminary step and not an end by itself. The esidnary blood typing mechanisms
which are in some jurisdictions taken to be coriekiso disown a child may prove the
incompatible physical characteristics of the chadd the father. This may raise a
guestion of whether or not blood typing, if at ialls possible, is conclusive or simply
falls within the category of presumptions and pbgkcharacteristics the proof of which
is only relevant for the admissibility of the actio

In the modern world, many foreign courts have taideod grouping tests indicating non
paternity, as conclusive to rebut the presumptigoaternity if it was properly conducted
although they recognized the possibility of defiectesting process. (To have a better
understanding, read, 10 American Jurisprudengé9).



In Ethiopia its solution revolves around the megnthat may be given to evidence
decisively proving the absolute impossibility oftgraity. In foreign countries similar

provisions have been interpreted as requiring:

Clear, distinct, satisfactory and conclusive evickeras to convince the
court that the child is not the issue of the uni@uch evidence must
convince the court beyond any reasonable doubt,satitus equivalent to

the proof in criminal action i.e., a more stringetest applied than

normally applicable to civil action where issuesalecided on a mere
balance of probability. (Read Menbere Tsehay Tasklgs. 26)

We maintain that Art.170 of the RFC and equivaleegional Family Laws provisions

should be interpreted on similar lines. Hence, ayrbe argued that exclusionary blood
typing mechanisms if done properly should be caiehi to rebut the presumption

paternity. And sterility may also be taken as shebause it decisively proves that the
husband could not be the father.

However, by virtue of Art.178 of the RFC the fatlsannot disown a child in spite of the
absolute impossibility of his paternity the childasv conceived by an artificial
insemination to which he consented in writighat do you think is the rationale
behind this Article?

Finally, let us say few words in connection witlaipliff in suit, defendant in the suit and
period of limitation. As we have said previously,arder to maintain the presumption of
paternity strong, Art.174 (1) of the RFC stipulatbat the presumed father is the only
person who can institute an action for disownindosw as he is alive. No action to this
effect can be brought by the mother or by a man gamn, the paternity of the child or
by the public prosecutor (Art.174 (2) of the RFEyen a judicially interdicted person
can bring such action when he gets permission ftioencourt although he may be
represented by his guardian when the guardianrabpgrmission from the court to do so
in the name of the judicially interdicted personrt(A75 of the RFC). As regards the
person against whom the action to disown is brodgh179 (1) of the RFC provides that
such action shall be brought against the child bene he/she is dead, against his/her

heirs and sub-2 of the same article makes it manglahat the mother of the child is



joined in the suit. Where the child is a minor, @usly, he shall be represented by a tutor

ad hoc appointed for this purpose by the court.

The action to disown the child must be brought imithe time limit provided by the law.
In this regard, Art.176(1) of the RFC makes it cl#zat an action to disown shall be
instituted by the man to whom paternity of the @hd attributed by law within 180 days
following the day he knew or should have known thigh of the child. Art176(2)
provides that where the maternal filiation is ebslled by an action to claim status, the
action to disown shall be instituted within 180 sldsom the judgment deciding on the
action to claim a statubaving become final. Sub-article one of Art.176 Ri¥C has
departed from Art.792(1) of the Civil Code becausé¢he Civil Code the lapse of 180
days is reckoned from the date of birth of the cthvhile in the RFC the lapse of 180

days is to be reckoned from time when the presufagber knew or should have known

the birth of the child. The following court caseertinent to understand the issue at hand
(Civil Appeal No 906, Supreme Court, 1983 E.C).

The appeal was lodged to the Supreme Court fromcesidn made by the North Shewa
High Court decided on the $6f Hidar 1980 E.C under file No.180/81. The apatit
named Girma Habtewold, applied to the Zonal Ctudisown a child presumed to have
been born of him. The child was born on Tikmit 872 and the action to disown was
instituted on 2% of Tahisas 1981 E.C. The Zonal Court dismissedhitsreasoning that

the action was barred by period of limitation.

In his appeal to Supreme Court the appellant ar¢iuidthe 180 days must be reckoned
following the day he knew or should have known bir¢h of the child. The respondent
on her part argued that since the appellant andeasgondent were living in the same

town, he should have known the birth of the child.

The appellate court confirmed the decision of tigh ltourt and reasoned that actions for
disowning should be instituted within 180 days fribra birth of the child.

As you can understand, the decision of the abouvet€avould be otherwise if the case
were brought to court after Art.792(1) of the Ci@ibde has been replaced by Art.176(2)

of the RFC and the respective provisions of redidamily laws since the new family



codes have stipulated that the 180 days is to beted from the time when the presumed

father new or should have known the birth of thiddch

7.5. Proof of Filiation
7.5.1. General

The previous discussions show that paternal fdratis established by three mutually
exclusive modes. Proof of filiation is not estaltreent of filiation but it is rather proving

the existence of such fact where such fact is ebadeby interested third parties. In this
regard, proof of filiation pertains to proving treathild is the son or daughter of a certain

man or woman.

In the modern world, the primary mode of proof iiffion is record of birth. Record of
birth, as provided under Art.99 of the Civil CodeKihiopia, contains the day, month
and year of the birth, the sex of the child, thistfnames which are given to him or her,
the names, first names, dates and places of birthi® father and mother and where
appropriate the names, first names, date and mhderth of the person making the

declaration.

In the developed countries, as record of birthr@pprly maintained, it is easy to avoid
confusions as to the identity of the child and idhentity of the parents. In developing
countries such as ours, there are no organizedutnzts for maintaining record of birth
properly. Of course, in Ethiopia it was provideddanArt.101(1) of the Civil Code that
the birth of a child may be declared to the offioérCivil Status by any person. But
Art.100(2) of the same code declares that such bitst be declared by the father of the
child, or in his default by the mother or guardairthe child, or in default, by the person
who has taken care of the child. In addition, tffeer of civil status was duty bound to
draw up the record of birth of his own motion if iseaware of the birth. By the same
token, failure to get registered a child was a orahact under the 1957 penal code as is
under the new Criminal Code (Art.656(1) of the FDRiminal Code).

Despite the above legal provisions, record of biréls remained an exercise in futility

since the office of civil status has not been disthaéd in Ethiopia.



Art.7 (1) of the Child Convention which has beetfied by Ethiopia and which is the

integral part of the Ethiopian law provides thatths must be recorded immediately
following the birth of children. Because the contiem is part and parcel of the Ethiopian
law and because Ethiopia has an international comenit in this regard, the need to put
in place the institutional framework goes withoayisag. In view of this requirement, the
Revised Family Code under Art.321 (1) stipulatest tithe Federal Government shall,
within six months from the coming into force of gshCode, issue registration law
applicable to the administration where this codedoisbe enforced and establish the
necessary institutions. Yet the Government hastai@n any steps in this regard up to
now (February, 2008).

Despite this, however, it is very much importanekamine the relevant provisions of the
law as regards proof of filiation. When we examihe provisions of the code, we can
understand that there are two modes of proof @itifdn. These are (a) record of birth (b)
possession of status. Under the 1960 Civil Codeetivas a third mode of proof called
act of notoriety as provided under Art.772 of theilGQCode of Ethiopia. This mode of

proof has been removed from the RFC and regiomailydaws. Hence, our discussion

will focus on the two modes of proof.
7.5.2. Proof by Record of Birth and Possession ofébus

As we said previously, the record of birth whiclpegrs as the primary means of proof of
filiation was not put into practice in Ethiopia. thte 3361 of the Civil Code suspended
the operation of the record of civil status in whhdrth was to be recorded. What was the
position of the possession of status as a meangraMing filiation, in light of the
suspension of the record of birth? Possession attistwas applied in default of the
record of birth as was provided under Art.770 ¢ @ivil Code. Even today, although
Art.154 of the RFC and the relevant provisionshaf Regional Family laws provide that
both maternal as well as paternal filiation of aspe are to be proved by his record of
birth and although the law has imposed the dutycarhing up with the legal and
institutional framework for the establishment oé thffice of civil status the government
has not yet come up with appropriate laws and tutgins. However, it has been
provided by Art.332(2) of the RFC that until thefioé of Civil Status is established,



certificates of birth, marriage and other relevanertificates issued to issued by an
appropriate authority of the administration whéers tode is applicable shall be deemed
to have been issued by the office of Civil Staflise same is true with the regional

family laws. For instance, Art.332(2) of the Amh&tational Regional State Family Law

provides that “until the office of civil status established and commence its work in
accordance with sub-article one (sub-article ongadles that the office of civil status

shall be established within two years from the eamnto force of the Code), certificates

issued or to be issued by an appropriate authofithe region shall be deemed to have
been issued by the office of civil status and cd&®d valid (See also Art.338 of the
Oromiya Family Code).

It must be clear to you that record of birth botider the Civil Code and the current
family laws is the primary means of proof though tiee only means. Despite this when
it is not possible to prove filiaiton by record lmfth, it is not possible to switch to proof
by possession of status. In this regard, Art.155thef RFC provides in default of

certificate of birth, filiation is proved by the ggession of status of child.

The question to be raised, therefore, is when gagrson resort to proof by possession of
status? Can an individual be allowed to prove tidia by possession of status by the
mere fact that he/she does not produce the reddottb? No, this cannot be the case.
Before one resorts to prove his case by possesdistatus, one should convince the
court that birth certificate was not issued frore trery out set or birth certificate was
lost, destroyed or stolen. Therefore, the courttrmedg admit proof by possession of
status without convincing reasons that establisdt firoof by certificate of birth is
impossible. Hence, proof by possession of statafiosved and it replaces proof by birth
certificate when the primary mode of proof is of awail for one of the reasons

mentioned above.

What fact(s) should be proved by the withesses?18ét of the RFC provides that a
person has the possession of status of child wiesoltild is treated by the community as
being the child of such man or woman. What doehé&ssbeen treated by the community
as being the child of such a man or woman” meaneddfse, if certain members of a

community appear in court and testify that theyeéhasasonable belief that the child



belongs to a certain man or woman, that may bentakesufficient proof. However, such
kind of testimony may not be sufficient becaus¢h# witnesses do not have enough
knowledge as to their relation, they may believa the relationship between a relative
and a child may be a relationship of parent anttichiowever, in order to arrive at a just
result the witness should testify the identity led mother and the father and the fact that
a certain child was born to those individual whiea parents were in a conjugal life or in

or irregular union or the child was born to thas#ividuals even out of such unions.

In one case (Nigisti Equbay V. Aster Yosef, Supre@eurt Civil Appeal file
N0.1716/1075, 1975), the appellant filed an apgibcato the High Court so that the
court would declare that Ato Yosef was the fathérAster. To prove the paternal
filiation, she produced witnesses and the witnetsstffied that Aster's mother and Ato
Yosef were living like husband and wife when Asters born. Based on the testimony of
the witnesses the High Court decided that Ato Ybsefs the father of Aster. The
Supreme Court to which the appeal was lodged alsfirmed the decision of the high
Court. Art.157(1) of the RFC provides that where fhossession of status of child is
proved in accordance with the preceding article,dburt shall take the presumption that
the child is born of such man or woman. This prgsion is provided by the law for the
best interest of the child since the standard obfis light. However, this presumption is
a rebuttable presumption as clearly provided usdérarticle 2 of the same article. This
means that the man or the woman who is presumbd tofather a mother can rebut the

presumption by adducing any relevant and admissitiérary proof.

Some people strongly argue that possession ofsstgta means of proof (particularly for
paternal filiation) must be admitted as means aoprwhen first of all filiation is
established by presumption of law, acknowledgenmenjudicial declaration although

there are contrary arguments.

Coming to the position taken by our courts, opisi@ne divided. In one case (cited by
Mehari Redae Vol.2 pp.73-74) the Federal Suprematcarrived at the following
conclusion. The case pertained to proof of filiatad a certain child named Maria born in
an irregular union. Accepting proof of filiation Ippssession of status the court stated as

follows:



We have had a look at the testimony of witnessch#éd with the file. As we have
understood from the testimony of witnesses thatethreas a long standing relationship
between the mother of Maria and George (the claifatider of Maria) that George
occasionally used to pass the night with Maria’shreq that during this relation Maria
was born, that George declared that Maria was &igjlaster and he used to embrace her
in a fatherly mood, that the name Maria was giverhér by George and that he was
doing everything to Maria that could be done by &ther up to the time of his death.
Therefore, from the testimony of the witnesses aeehunderstood not only that there
was along standing relationship between the mathdviaria and George but also the
relationship was a cause for the birth of Mariarfithe testimony of witnesses and the
actions taken by George, it is possible to prestirmaeMaria was the daughter of George.
If the testimony of witnesses enable us to preslikedhis, it is possible to maintain that
the appellant can prove filiation by possessiorstatus. Accordingly, we have taken
presumption that Maria is the daughter of Georggrasided under Art.157(1) of the
Revised Family Code.

Although the issue was similar to the above cdse,Rederal Supreme Court took a
different stance. The decision of the court wasenaml the basis of the provisions of the
1960 Civil Code. However, since the RFC has notereay meaningful departure with
regard to the issue under consideration, the cadehe conclusion made by the court is

relevant to the issue at hand.

The applicant, (mother) the mother of Fikrete khasafiled an application to the court

stating that Fikrete was born to Ato Kassahun Wwhée they (the applicant and Ato

Kassahun) were living together in a non-maritalatiehship. She stated that Ato

Kassahun was supporting her financially before liilith of the daughter and after the
birth of the daughter. He (Ato Kassahun) gave haing which would serve for the

preparation of “Kenfo” and ‘teff’ and barely thatowld be used for the preparation of
food and drinks that would be served when the d@ughas baptized. She also added
that Ato kassahun was giving money for maintenank®hing and education. Because
Ato Kassahun died on the 8®ene 1982 E.C, she prayed to the court so thatche



would declare that Fikrete was the daughter of Rdssahun and a certificate be given to
her to that effect.

The legal wife of Ato Kassahun objected to the tmeti saying that Fikrete was not
acknowledged by Ato Kassahun during his life tirBae added that filiation is to be
established by possession of status only whenladishiborn in an irregular union.

The court to which the application was filed caltbd witnesses named by the applicant
and the witnesses confirmed the allegations madiadyapplicant. The court, however,
rejected the petition of the applicant by citing hertinent provisions of the 1960 Civil
Code. The case was taken by appeal to the FedguediSe Court and the appellate court
confirmed the decision of the lower court. The tetated that:

“The appellant (Fikrete’s mother) did not allegattkikrete was born to Ato kassahun in
a marriage or irregular union, nor did she prodacdocument which shows that Ato
Kassahun acknowledged Fikrete; didn’t prove that Kassahun was judicially declared
to be the father of Fikrete because of rape or etmtu of the mother by Ato Kasshun.
The argument of the appellant is based on the tfedt she produced witnesses who
testified that Ato Kassahun was the father of Rikrart.748(1) of (the civil code)

provides that an acknowledgement of paternity dlbf no effect unless it is made in
writing. Likewise sub-article 2 of this article ey provides that acknowledgement
cannot be proved by witnesses. Therefore, sincagpellant in her claim that Fikrete is

the daughter of Ato kassahun did not produce ardeece supported by law.

We have confirmed the decision of the lower cosee(civil appeal No1768/88 Federal
Supreme Court or Read Mehari Redae vol.2 pp.75H@)n the forging discussions and
samples of court decision you can realize thateti®eno consensus among our judges as
regards the nature of proof of filiation by possas®f status.

7.6. Summary

Filiation is an important aspect of family law.i#t important because it is through the

rules pertaining fililiation that both material iition and paternal filiation can be



established. The establishment of filiation is eatarly important to protect the interest

of children.

That is why past and present Ethiopian family laksye incorporated relevant
provisions which are instrumental for the estaloisht of filiation. The establishment of
material filiation is not as difficult as the eslisbhment of paternal filiation. This is
because maternal filiation is established by theenfact of birth although birth is not
defined in Ethiopian law and it will remain a soei@f confusion particularly in view of

artificial insemination.

As regards paternal filiation, there are three msodfeestablishment of paternity. These
are legal presumption, judicial declaration andnagkedgment. In the case of legal
presumption, once the existence of marriage omgutes union is proved, the law
presumes that the husband of the woman or the marirregular union is presumed to
be the father of the child who is born or conceiuwednarriage or during the irregular
union. However, it must in mind be borne that symlesumption is a reputable
presumption. Coming to judicial declaration, (whers possible to prove that what are
provided under Art. 143 of the RFC and the corredgptg regional family laws), the
court is duty bound to declare that a man is thieefaof the child under consideration.
The third mode of establishment of filiation is aokwledgment. Acknowledgment is
dependent upon the free will of the man. In otherds, the man freely declares that he is
the father of a certain child so long as the semgequirements of the law are fully

satisfied.

As far as proof of filiation is concerned, the ldas provided to modalities of proof.

These are proof by record of birth and proof bysggsion of status.



7.7. Review Questions

1. Why is it said that maternal filiation is thesisafor consanguinal relationship?

2. A and B are a husband and a wife B has remambd a good wife except that she has
problem of pregnancy since her womb is not ableatoy fetus. Because of this, A
and B agreed to transfer a fertilized egg from Bsmb to another lady called
Tihitina, who had the desire to remain virgin thgbaut her life. Despite her
virginity, the fertilized egg was transferred toethivomb of Tihitina as per her
agreement to carry the same. Then she became ptegmha boy called Tariku was
born. In this case, who is considered to be theharodf the child as per Art.124 of
the RFC?

3. Art.128 of the RFC provides that a child shedldeemed to have been conceived in
wedlock if he is born more than 180 days afterdbkebration of the marriage and
within 300 days after its dissolution. What woulgl the fate of a child born 300 days
after the dissolution of marriage when it is prowgthout any doubt that the women

had no sexual relation with another man?

4. Assume that Ato Begashaw and W/ro Debritu maroie the i' of Meskerem, 2000
E.C. A child was born on the $0of Megabit, 2000 E.C. Can Ato Begashaw be
presumed to be the father of the child? Why/whynot

5. Ato Thomas saw W/rt Endelibish when she wasringtg from school. Attracted by
her physical appearance, Thomas approached heriranidtd her to sexual
intercourse. She accepted the offer and commereméating together. Then, they
transformed their relationship to sexual interceutdaving had sexual intercourse for
certain days, a dispute arose between them andptitegn end to their relationship.
Few months after the termination of such relatigmsW/rt Endelibish went to Ato
Thomas and told him that she had become pregnamteter, Thomas frankly told
her that he could not be the father of the conckalreld since their relation was only

intermittent with no continuous sexual intercourse.



Three years after the birth of the child, she bhawgyit against Thomas so that the
court would declare that Thomas was the fatherhef ¢hild. She named three
witnesses who testified they saw W/rt Endelibiskl dinomas several times when
Thomas came to Endelibish’s house to take hersiaueants and certain recreational

areas.
5.1. If the case were brought to your bench, whaild/your decision be?

5.2. If you are an advocate of Thomas, what defshegould you raise in his

favor?

6. Ato Awugichew appeared before an officer of C8tatus and declared that he was the
father of a child who (the child) could not bendfam the presumption of paternity.
The declaration of acknowledgement was reduced writng and was kept as a
public document. Four years after the making of #Heknowledgement, Ato
Awugichew died intestate. When the succession efdbceased was opened, the
acknowledged child appeared and claimed his shasgjoal footing with other heirs-
at- law. However, the other heirs of the deceasgdeal that the child who alleged to
have been acknowledged was not the son of the skste®ecause of this, the
acknowledged child was ordered to produce evidéimaewould be a proof that he
was acknowledged by the deceased. When he askefdfittex of Civil Status to give
him evidence to that effect, the officer of civibtus alleged that the declaration of
acknowledgement which was reduced into writing \eems. Rather the officer told
him that he (the officer) was more than happy toeap in court and testify that there
was a valid acknowledgement.

Would his testimony be admissible in evidence?

7. The RFC makes it clear that acknowledgementd#aa child is not acceptable. Why
does the law prohibit such acknowledgement? Whysddoee law permit
acknowledgement of a dead child where such childuivived by descendants?

Discuss the policy considerations of the law-makkehis regard.



8. In order to declare that a certain individuahowhas allegedly raped or abducted is the

father of a child, should the rapist or the abdubtsconvicted by the criminal court?

9. When he was walking from Menelik 11 Hospitalttee Lion’s Zoo (Anbessa Gibi), Ato

10.

11.

12.

Agenehu found a newly born baby without any care @meatment. His heart broke
and he soon took the baby to his home and exteadery humane treatment. He
named the foundling Tegegne. When the child wasua years old, a certain lady
appeared and claimed that she wanted to acknowlbdgyshe was the actual mother
of the child. However, Ato Agegnehu was not volupt® give the child to the lady.
Because of this, she has sued Ato Agegnehu in.cibyu were a judge to whose
bench this case was brought, what would your datise?

Ato Erana and W/t Bilise lived together in anttouous sexual relationship although
they did not establish an irregular union. Later simee became pregnant. When such
was communicated to him, Ato Erana told her thattwd not be the father of the
child since he had serious suspicion that she Radas$ relationship with other
individuals. W/t Bilise died immediately followinthe birth of the baby. However,
the baby was taken care of by its grand parents: the child is a six-years old boy
and he has started to inquire as to who is hiefatBecause of this, the grandfather
of the child wants to file an application to courtorder to obtain judicial declaration
of paternity since the deceased told her pareatdhle child belongs to Erana.

10.1. Is the grandfather of the child a real partyterest?

10.2. What kind of proof should the plaintiff praduto convince the court and
obtain judicial declaration of paternity?

10.3. What defence(s) can be raised in favor of &tmna?
What is the rationale behind Art.148 of the RFC

Ato Jandereba was a eunuch. Despite this, hadumted marriage with a certain lady
called W/ro Endelibe. He married her not becauseaukesexual desire but because he
had an interest to live together with the lady. Ty accepted this offer since Ato

Jandereba was a very rich man in her locality. Reshe marriage, she was having



sex with other individuals. Because of this relasioip, a baby was born. Although
Ato Janderaba knew that the baby was not his idsei@jsed to treat the baby as

though he were a father.

Before the child reached majority age, Ato Jandemdied without making any will.
Because of this, the child claimed that he waslegal successor of the deceased.
However, Ato Jandereba’s sisters and brothers tdgeto the claim of the child
alleging that the child was not the issue of Atodkeba. They adduced medical
evidence as well as witnesses and proved to thefegdion of the court that, Ato

Jandereba could not produce sperm and hence acchild not be begotten to him.

Assuming that the case were brought to your beholy would you go about the

case?

14. The following case was decided by the supreouet ©f Ethiopia in 1982 E.C under
Civil appeal file N0.1109/82.

Although he was bound by a lawful marriage with hige named W/ro Zenebetch
Legesse, Ato Belayneh Abebe established an irregaian with Bahirework Tilahun. It
was in such union that Bahirework became pregr@etause of this, Ato Belayneh
concluded marriage, although a bigamous one, wifto\Bahirework on the 25 of
Hamle, 1978 E.C. However, Ato Belayneh Abebe diedhe 27" of Nehasie 1978 E.C, a
month after the celebration of the marriage. Tladter three months following the death

of Ato Belayneh, W/ro Bahirework gave birth to fdmahild named Messay.

When the baby was born, the birth was told to AtdaBneh’s mother, W/ro Adanech
Fanta, and the latter acknowledged the child befobeeHead of Acts and documents
Department, Ministry of Justice. The acknowledgemems also attested by three

witnesses.

Then W/ro Bahirework filed an application to theethAddis Ababa High Court for
declaratory judgment which would confirm that Messaas the daughter of Ato
Belayneh. However her application was opposed byfohmer wife of Ato Belayneh,

WI/ro Zenebetch Legesse.



In order to prove her allegation, W/ro Bahireworkoguced the document of
acknowledgement issued by the Ministry of Justiod the withesses who attested the
acknowledgement. In order to rebut the evidencedywed by the applicant, W/ro
Zenebetch named the mother of the deceased, W/emedth Fanta, as a witness.
Adanech Fanta testified that she did not acknovdddgssay as her grand daughter. She
made it clear to the court that she signed the miect induced and defrauded by the
advocate of the applicant and the applicant herBeltause of this, the court called the
officer before whom acknowledgement was made aadfficer gave his testimony that
W/ro Adanech Fanta acknowledged without any extenflaence. Then the High Court
decided that the acknowledgement was duly madeitacwuld not be revoked on the

ground of inducement or fraud.

Aggrieved by the decision of the High Court, W/rengbetch appealed to the Supreme
Court. However, the Supreme Court confirmed thasiat of the High Court by citing

the relevant provisions of the Civil Code.

14.1. How could you evaluate the decision of therisoin the light of the relevant
provisions of the 1960 Civil Code?

14.2. Would your evaluation be different if the €agas decided on the basis of the

current family laws?

14.3. Would WI/ro Bahirework be successful if sheoked presumption of

paternity?

14.4. Would judicial declaration of paternity be aiy help if W/ro Bahirework
resorted to such mode of establishment of pateassuming that the case
arose after the new family laws of the country batkred into force?

15. In a case decided by the Supreme Court (gdyeal No. 9360 decided on the™da
Yekatit, 1981 E.C) the respondent named GizeshuHidéld an application in the
High Court petitioning the court to give a declargtjudgment that Ato Haile
W/Hanan was her father. Her application was suppobty a holograph will in
which the deceased acknowledged Gizesh Hailu adaughter. The appellant,



W/ro Mulunesh Beyene, the wife of the deceasedctdieto the application
alleging that the will was not valid. W/ro Mulenestade the opposition although
she did not have any child born from the deceased.

The High Court decided in favor of the applicantdaime Supreme Court
confirmed the decision of the High Court?

15.1. Evaluate the decision.

15.2. If you were an attorney retained by GizeshuHahat preliminary objection would

you raise in favor of your client?



CHAPTER EIGHT

ADOPTION

8.1. Introduction

In the normal course of circumstances, it is natfiiation which creates parent-child
relationships. However, exceptionally an artificfdilation is established by agreement
between an adaptor and an adoptee for severalneaabhough adoption seems to be a
private agreement between the adoptive parentshenddoptee, the involvement of the
law is very much crucial in defining the manner edtablishment of such artificial
familial bond, the respective rights and obligasiaf the adopter and the adoptee, the

essential effects of adoption and revocation opéida when the need to do so arises.

This chapter introduces students to the relevamtigions of the law regulating both in-
country and inter-country adoption in Ethiopia. Henthe chapter discusses, the meaning
of adoption, the essential conditions of adoptiifects of adoptions and inter-country
adoption. N.B. As usual, since it is the modeldtrregional family laws, reference will
be made to the provisions of the Revised Familyegdddhe RFC here in after) in order to

avoid unnecessary reproduction of legal provisions.

8.2. Objectives

After completing this chapter, students will beeat:
» define adoption;
» discuss the essential conditions of adoption;
» analyze effects of adoption i.e. both in-countrg arter-country;
» analyze the grounds which lead to revocation op#dn.
8.3. Adoption Defined

Adoption is so widely recognized that it can berabterized as an almost world-wide
institution with historical roots traceable intotiguity. The concept of adoption is

understood differently in various culture. Despitat it is good to have a look at few



definitions with a view to shedding light on thencept. For instance, Black's Law
Dictionary defines adoption as: The creation oep#&«child relationship by judicial order
between two parties who usually are unrelated.ofBsalaw Dictionary, 8 ed, 2004, p.
52).

Planiol defines the concept as: A solemn contrdachv creates relation between two

persons analogous and those flowing from legitinfiasgion (Planiol, p. 872).

The Ethiopian Civil Code of 1960 defines adoptio; @ bond of filiation created
artificially by a contract of adoption between tadopter and the adopted child (Art.
796(1) of the Civil). The RFC provides the samaghas the Civil Code.

Under Ethiopian law, filiation is a grouping of pens based on blood relationship.
Adoption is, therefore, acceptance of the rulediliaition in which such relationship is

created artificially.

In general, adoption is a way of home finding taldren who have lost their natural
parents by death, desertion, or their miscondudd, in a secondary degree for children
whose parents are unable or unwilling to maintdiant. And it is the practice of
absorbing a child into a family that a child is matrn into and giving it the legal rights

and duties of a child that is naturally born to #uptive parents.

8.4. Essential Conditions and Effects of Adoption

Adoption in Ethiopia both in country and inter cenynis governed by international laws
and conventions to which Ethiopia is a signatorg by its national laws particularly the
RFC and regional family laws. Having based ourselve these laws, we will discuss in
this chapter some of the legal requirements arettsffof adoption. (Read Arts.796-806
of the 1960 Civil Code of 1960, the African charter the Rights and welfare of the
child, OAU Doc. CAB/LEG/ 24.9/49/1990/ entered irflrce Nov. 29, 1999 and the
1989 child convention.



8.4.1. Essential Conditions

In the past, Art 797(1) of the Civil Code providéait any persons of age may adopt a
child.” When it says “any person of age” it is mefieg back to Art 198 of the Civil Code
which sets 18 years as age when a person is no ¢coasedered as a minor. In case of
adoption also a person beyond the age of 18 ysarapable of adopting a child unless
such person is declared incapable by the law. drihile Civil Code, Art. 184 of the RFC
provides that “any person whose age is not legs tiwanty five years may adopt. Where
an adoption is made by two spouses, it is suffictbat one of them be of full age of
twenty five years. As regards the age of the adpptee RFC provides that any person
who is less than 18 years of age and under guattiamay be adopted. This means that
once a person has attained majority age, no purposdéd be served by adopting that
person since is he/she able to maintain himseH#ierThis is a clear departure the RFC
has made from the 1960 Civil Code since the latig@mot say any thing concerning the
age of the adoptee. The Code has no upper agedaunduse the purpose of adoption
traditionally is to have some one as heir. But cae argue that in case of adoption, it is
the best interest of the child which is given pavant importance. So if the adopter is
too old it can’t provide the necessary care requicg the child and this isn’t in the best

interest of the child.

As to marital status of the adoptive parents, thisreno provision which prohibits
adoption by a single person. However, if the adojstenarried the child is adopted by
spouses jointly as per Art.180 of the RFC. But tlegsn’t apply where a person adopts
the child of his spouse and one of the spousestigira position to manifest his/her will.
Generally, however, adoption by two spouses ishib& solution for the child, as he
acquires the status of being each adopter's owid elnd both are equally obligated to
care for him. It also avoids misunderstanding betwehe spouses on the future
upbringing of the child. Moreover, adoption by aipte is preferred, simply by reason of
the likelihood that couples will provide a more frmal” family environment that could

be provided by a single adopter.



If the above requirements are satisfied, the taat the prospective adoptive parents may
have biological or adopted children of their owneslot affect adopting a child.
Accordingly, Art 188 of the RFC states that, “thaséence of children of the adopter
shall not constitute an obstacle for adoption.” ldger, by way of exception sub-article
two of this article states that although havinddren is not an obstacle to adoption the
court must take into consideration the effects>a$tence of children of the adopter on

the well-being and interest of the adopted child.

When you closely read the Ethiopian family laws,isitpossible to understand that
adoption is possible even if the natural parenéscaipable of rearing the child. On the
other hand, the 1989 Convention on the Rights @fChild permits adoption if the child
can't be reared by his families or other alterratmethods. The former can’t take into
account the capacity of natural parents to rearcthid. While the latter takes into
account the capacity of natural parents to rearttiel. Therefore, there is discrepancy

between both laws.

How can you reconcile the contradictionsThe convention on the Rights of the child is
an integral part of the Ethiopian law by virtuefot.9 (4) of the FDRE Constitution since
Ethiopia has ratified it and the RFC was approvgdhe HPR. Hence, by taking into
consideration the principle of hierarchy of lawspsld you give effect to the provisions

of the child convention or the provisions of théiBpian Family Laws?

It may be argued that granting adoption for evenildcreduces the chance of other
children who have no other means to their care tdoption. This can be justified
pursuant to Art. 802(2) of the Ethiopia Civil Cofte it says “If the child is under 15
years of age the contract of adoption shall be éetwhe adopter and the guardian of the
adopted child.” Therefore, in this case consergiven by the guardian. And when an
institution of assistance or an individual seeksatb as guardian of the child, the civil
code requires a court appointment. When an insfituts to act as guardian, the

management has to delegate one of it members twisxesuch functions, courts are



directed to appoint relatives as guardians, whessipte and to appoint institutions only

“where necessary”.

For the establishment of valid adoption, the congdmarents of the adopted child is
mandatory. Accordingly, Art.190(1) of the RFC prd®$ that both the father and the
mother of the adopted child must give their conserihe adoption agreement where they
are alive and known. Sub-article two of this adiprovides that where one of them is
dead, absent, unknown or incapable to manifeshdristill, the other parent shall give
his consent. Despite the fact that the consentotli parents is necessary, one of the
parents may not be willing to give his/her condenthe adoption. In this case, the court
may approve the adoption upon hearing the opinfaime other parent and of the child
where the child is ten and above years of age. Boweg, there may not be ascendants
who may give their consent to the adoption agre¢mkn this case, the court is
empowered to approve such agreement by takingaotount the interest of the child
(Art.191).

In some circumstances, government or private orgipas may give any child under their
custody to adopters. When this is the case, suphaorages are required to provide
sufficient information to the government organ mgvauthority to follow up the well-
being of children, as to the identity of the chilthw the orphanage received him and
about the personal, social and economic positichefdopter. All the information must
be given to the government organ before the agreeoieadoption is concluded. (Read
Art.192 of the RFC)

Where the adopter is a foreigner, the court maya@pthe adoption unless an authority
empowered to follow the well-being of children,eaftollecting and analyzing relevant
information on personal, social, and economic pasibf the adopter gives its opinion
that the adoption is beneficial to the child. (A83(1).

However, how can such authority in Ethiopia collectand analyze relevant
information with regard to the personal, social andeconomic position of a foreign
adopter?



Despite what is provided under Art.193(1) of theCREhe court may disregard the
opinion of the authority and reject the agreemdradmption where the court thinks that
the agreement is not beneficial to the child. Imeotcircumstances, where the court finds
that the information provided by the concerned auity is insufficient, it may order the
authority to conduct further investigation and sitbaaditional information. The power
of the court is also extended to ordering otheviddals or organizations to provide any

relevant information in their possession or to gestimony (Read Art.193(3).

The power of the court does not stop here becanssegeeement of adoption does not
produce any legal effect unless it is approvedheydourt. In the case, the court is duty-
bound to verity that the adoption is to the bestrast of the child before approving the
agreement. In addition, before approving the agesgnthe court is required to take into
consideration:

» the opinion of the child about the adoption whére thild is capable of giving
opinion;

» the opinion of the guardian or the tutor of thelalii he/she has not previously
given his consent;

» the capability of the adopter to raise and take céthe child;

» where the adopter is a foreigner, the absence oésacto raise the child in
Ethiopia;

» the availability of information which will enablené court to know that the
adopter will handle the adopted child as his owitdcand will not abuse him.
(Read Art.194 of the RFC).

8.4.2 Effects of Adoption

When it is duly established, adoption producesagerlegal effects. The conspicuous
effects of adoption are marriage, succession, maartice and the like. Let us see these
effects briefly as follows.

A. Marriage



There are certain conditions to be fulfilled befararriage is concluded. The Civil Code
provides that marriage between persons related dnsanguinity and affinity is
prohibited. In case of adoption bonds of consantyuand affinity are created pursuant
to Art. 556 of the Civil Code. Art. 8 of the Oronaiyramily Code provides that adoption
is one source of familial relationship. By the samdeen, Art. 7 of the Tigray family code
provides that both consanguinal and affinal refegiop can be established by adoption.
Art. 181 of the RFC also provides that an adoptelti shall, for all purposes, be deemed
to be the child of the adopter.

Therefore, relationship established by adoption ayan impediment to marriage in
accordance with the degrees that are provided byfdmily laws of the respective
regional family laws and the RFC.

B. Succession

Because adoption establishes an artificial filiatiohe provisions of the Civil Code
dealing with succession both intestate and tedt@atgoply to the adopted child. However,
there is no provision under our law which permitspoohibits an adopted child from
inheriting his natural parents. But we can raiseehteo arguments. First the child is
considered as a child naturally born into the fgrofl the adoptive parents, he forfeits the
right of inheriting his natural parents, for ArtB3ays “adopted children shall be
assimilated to the other children in case of swsoas The other argument is, as the
adopted child shall retain his bonds with his fanaf origin, if so his right to inherit is
not in jeopardy as his relation isn’'t dissolved.wdwer, there is no a provision in the

Civil Code which prohibits the adopted child fronheriting his natural parents.

With regard to the inheritance of the property loé adopted child, it is the family of
adoption that is the ascendants, descendants dlaterals of the adoptive parents who
have the right to inherit. Since Art. 183(3) of tREC states that, ‘wherever a choice has
to be made between the family of adoption and #mailf of origin, the family of
adoption shall prevail.”

C. Rightsand Obligations asto Support and Care



Adoptive parents are duty-bound to support and &areéhe adopted child. Since the
adopted child has an equal right as a naturally lobild, it is also incorporated in both
the FDRE Constitution and UN Convention on the Righf the Child that the child is
entitled to acquire care of his/her guardian. Hetloe mother and father are during their
marriage jointly guardians and tutors of their nmichildren. The guardians or tutors of a
child are duty bound to exercise different funcsiorelated to different needs as to
residence, health, education, social contacts ang@spondence, and income, etc. of the
child. And the parents are responsible to maintaéchild and give all the necessary

material support within their capacity.

In return for support and care, a child who is td@ahas reciprocal duty to give
maintenance to his adoptive parents. As expressiyupder Art. 198 of the RFC an
obligation to supply and maintenance exists betwesatives by consanguinity or
affinity in the direct line and between brothers aisters. However, the adopted child,
his spouse and his descendants may not claim maimte from the family of origin of
the adopted child unless the adoptive family isimt a position to supply such
maintenance. They aren’t also bound to supply reaarice to ascendants of the family
of origin unless the latter can’t claim maintenafrcan another member of their family.
With regard to obligation to supply maintenance&bural parents, there is no provision
which obliges or prohibits. So it is at the dismetof the parties to supply maintenance

or not.

8.5 Inter-country Adoptions and Safeguards to Childen

8.5.1 Inter-country Adoption in General

The shortage of adoptable children in developedht@ms, the unfortunate circumstances
in which some children and parents in developingntees find themselves, along with
greatly increased international mobility, have giviese to the new phenomenon of inter-
country (international) adoptions. The first schemie inter-country adoption was
arranged in the 1940s by the family welfare assiocian England in conjunction with

the American Branch of the International Socialv&er Organization. (See Hery D.



Krause, Family Law in a Nutshell, West Publishingn@pany 1995, pp. 208-209) and
Mary Ellision, The Deprived Child and Adoption, PAaoks Ltd, London, 1963, p. 105).

In Ethiopia, the main cause for the start of irdeuntry adoption as an alternative care
for orphaned and abandoned children was the 19'tt&{fght and famine that resulted in
orphaned and abandoned children. Because of li@ighen Prime Minister’s office gave
directives to the Ministry of Labour and Social &fs (MOLSA) to consider and work
on inter-country adoption for orphaned and abandodaildren in late 1970s. The
directive established a committee for facilitatiohadoption, as well as it provides the
prerequisites for selection of adoptive parents doduments required at that stage

(Dinkalem Betru,_The Concept of Adoption and Praged Followed in Ethiopia,

workshop at Nazareth, July 1997, p. 5.)

The term inter-country adoption refers to an adwptn which adopters and child don’t
have the same nationality, as well as one in wthehhabitual residence of adopters and
child is in different countries. Nowadays in Ethimpthere are two kinds of inter-country
cases. The first one is the biological mother vtdtily relinquishes her children for
personal reasons. It may also by both parents aadd@gns for reasons such as lack of
means to support. We call these private inter-aguatioptions. They are arranged
directly between the biological parents and adepparents or their representatives or
through an intermediary. The other is adoption gfhaned or abandoned children or
children whose parents are ill and hence have ecetse to act on their behalf. These are
called agency inter-country adoptions for the reatbat it is the agency which acts on

behalf of the child in case of adoption.

Moreover, in the field of private international latwo aspects must be distinguished.
One concerns the choice of law; the other the ésesraf jurisdiction. The same two
aspects present themselves, once again, whendbgnigon of inter-country adoption is
in issue. In civil law, adoption is regarded asoatract, albeit subject to approval by the
public authorities; the constitutive act of an aitmp under this theory is the exercise by
the parties involves certain private rights. If adls it the contract theory of adoption a

person’s private rights regarding any point of pssonal situation should be governed



by a personal law, such as the law of his natipnalihen, it should follow that the right
to adopt a child, or to be adopted, must be detexdhaccording to the national law of the
person in question. In other words, the contraebith tends to bring with it choice of law
that is for the validity of an adoption in whichropliance with the national laws of at
least one of the parties is necessary. (K. Kipstiédaoption in Private International
Law,” 12 International and Comparative Law Quastefl963) p. 836).

In general, adoptions shall be granted only ifiit e in the best interests of the child.
And that the authority approving the adoption is&ory out a thorough inquiry relating
to the parties through the agency or the apprapaathorities, and as for as possible with
the help of experienced social workers and agemngiasfied in the field of inter-country
adoptions. The making of the appropriate invesgat preliminary to an adoption, is
therefore, left to the initiative of the forum statither than to an internationally uniform
procedure, and this is each country’s courts arapgly forum law to all procedural
matters. Hence, it is with this in view that welwdiscuss some of the procedural matters
such as selection of prospective adoptive pareotst proceeding etc., in relation to the

two types of inter-country adoptions.
8.5.2 Placement of the Child

UN Convention on the Rights of the Child recognitiedt “Inter-country adoption may
be considered as an alternative means of child, datee child can’t in any suitable
manner be cared for in the child’s country of arig{Convention on the Rights of the
child, (1989), Art. 21(c))). This principle alsaméls expression in a directive issued by the
Ministry of Labour and Social Affairs in 1996. AB. of the directive provides that: A
child can be adopted and expatriated only wherad# been proven that it cannot get
proper care in Ethiopia because foster parentemops willing to adopt it could not be

found and that there is no other way it can be ¢pnbup properly here.”

Nonetheless, in certain circumstances inter-cowdigption “may offer the advantage of

a permanent family to a child for whom a suitaldmily can’t be found in his/her state



of origin.” This suggests that there are circumségnin which inter-country adoption

may be regarded as preferable for a child ovettutigtnal care in the country of origin.

It is also obvious that the successful operatioths principle requires that the placing
agency in Ethiopia should have the capacity to @aepthe alternatives to inter-country
adoption. This implies a placement system whiclsame way is integrated into or at
least has ready access to information about tHd-chre services in Ethiopia. However,
in inter-country private adoption, i.e., in the serof not being arranged through an
approved agency, insufficient attention may be miteethe possible alternatives to inter-
country adoption. That is why Art. 21(e) of the ®ention in the Rights of the Child

states that the placement of a child in anothentgishould be carried out by competent

authorities and must not result in financial gainthe parties involved.

8.5.3 Selection of Adoptive Parents

In the total evaluation of the interest of the dhithe examination of the personal
qualities of the adopter is of special significanEach country has its own laws and
procedures regarding the selection and approvaragpective adoptive parents. In the
United States, in order to be approved for adopf@mnilies go through a process called
home study. This entails contracting a licensedasaworker to carry out the study by
means of visits and phone calls. In Ethiopia, A3 Df the RFC states that where the
adopter is a foreigner, the court may not apprdwe adoption unless an authority
empowered to follow the well-being of children,eaftollecting and analyzing relevant
information about the personal, social and econgmoisition of the adopter, gives its
opinion that adoption is beneficial to the childowever, the court may reject the opinion
of the authority and decline to approve the adoptidhere it (the court) thinks that
adoption is not beneficial to the child. According the afore-mentioned directive
children are adopted and expatriated where itridieé that:

a. The would be adopter’s income will enable him tiseaa child.

b. The adopter is healthy, that his social life is tamted, that he is of a sound mind

and is not at all addicted to any dangerous drugs.



c. The adopter has never been convicted of a crinté being engaged in an illegal
activity; and
d. The written consent of his lawful spouse has beetaioed with regard to the
adoption.
In general, it is necessary to arrive at a firmatesion that the future adoptive parents
will be able to bring up the child properly and ntain him financially. Beyond that
parents have responsibility to teach their childreespect and to provide with a
conducive environment in which he may develop sodnhdracter. This responsibility
imposes on a parent an obligation to train hisdchm differentiating “right” from
“wrong” and develop his child’s conscience. Itaaleequires a parent to teach by

example, that is, to conduct himself in a mannat ks child may imitate.

8.6 Safeguards for Children in Inter-country Adoption

8.6.1 Follow-up Work

As regards inter-country adoptions, the Conventiarthe Rights of the Child calls for

the guarantee of being informed of the child’s gbod after authorization of adoption

and his departure abroad. This enables the cord@urtlorities to ensure that the child’s
rights are respected and that the child is faringll.wlfo this end, the competent
authorities should follow-up the adopted and exatgd children. This can be done by
requesting concerned governmental as well as neargmental organizations found in

the child’s country of residence. Follow-up, amartger things, is done by periodical
visits by experts from the competent authority as$ess the situation of adopted
children in the child’s country of residence. Whehas been found out that the rights of
the adopted and expatriated child have been viblatéhat its welfare is not ensured, the
competent authority shall take the necessary mesdarremedy the situatiowhat do

you think are such measures?
8.6.2 The Child’s Right to Identity and Secrecy

In the adoption process three interests are indolve the interest of the child, the

parents i.e. both adoptive and natural, and pubtierest. The child has an interest to



know his identity. On the contrary, security is @aantee based in part of a desire to
protect the parent from public embarrassment. Tdaptave parents are guaranteed the
same anonymity as the biological parents. The agdogamily needs to be protected
from intrusion in order that a healthy and stalellattonship may be allowed to develop.
Beyond this, the adoptive parent may feel his/laepthood be threatened by disclosure
and by the unknown results of any possible reunidmey can’t easily put distance
between themselves as parents and their childsopal need for identity. Furthermore,
the primary interest of the public is to presetve integrity of the adoptive process. That
is, the continued existence of adoption as a hureahution to the serious social problem
of children who are or may become unwanted, abaseéglected. Hence, the public has

a strong interest in preserving the confidential aan public nature of the process.

Because of the difference in interest there is rometsy. Nowadays, there are strong
movements in many countries to recognize the isteséthe adopted child to discover
his true identity. Art. 8 of the Convention on tReghts of the Child seems to be a result
of this it though identity is no defined in Art.8 elsewhere in the convention. Instead
instances of identity are listed “nationality, naara family relations as recognized by
law,” and, under Art. 8(1) the right of a child fweserve his/her identity “without

unlawful interference” can be interpreted as plgcanduty on states parties to allow
adopted children the right to have access to racagealing the identify of their natural

parents. Moreover, in the interest of children dddpit must be revealed to them that
they have both biological and adoptive families.widger, anonymous adoptions will

usually prevent the adopted child from knowing wbemvhether an inheritance is due.

On the contrary, some say that adoption records baukept secret to protect parents and
the public at large. If adoption is made publictgodial adopters may decline to adopt
children which may have a negative effect on vwdber children. Moreover, open
adoption will encourage natural parents to beconer dependent on adoptive parents,
aggravate adoptive parents’ sense of insecuritycanflse adopted childre.o which

of these arguments do you subscribe?



Generally, however, any right to information mustbdalanced against the public interest
in the adoption process which confidentiality igeimded to protect. To this end, Art. 7 of
the Convention on the Rights of the Child stated the child’s right to know its natural
parents will have to be restricted by operativealegplutions, aimed at keeping the
adoption secret. The afore-mentioned directive edsognizes that adoption to be treated
as a strictly confidential matter, unless it hasegative effect on the welfare of the child.
And also recognizes the child’s right to informat@bout his/her country, natural parents
and family member or in order to set free him/hérsem any difficult condition that
faces. Here we understand that the law demanddlibatecret of adoption be kept in
cases where an adoption is revealed, damage fmtties involved can be great and lead
to a severe family crises. At the same time, thiel'shright to his identity is recognized
particularly with respect to granting access tminfation at some point in an adoptee’s

life whether at majority or earlier.

Adopted children unlike natural children don’t shancestry, genetic heritage, or family
resemblance with their adoptive parents. They gteugvith questions like ‘why was |

placed for adoption?”; “To whom do | belong?”, “wlamn 1?7, “who are my natural

parents?” As they mature, they need acceptancesusmce, and positive but realistic,
responses to their questions from their familied aammunities. They also need to
understand that the decision made by their natpaaénts was based on their own
personal circumstances and not on the child’s bbady or damaged. This can be seen

from these two cases.

In the first one, a young man of 23 years old cémnEthiopia, where he was abandoned
as a little child, to prepare his graduation thesighe topic ‘Adoptions in Ethiopia.” He
wanted to learn about his natural parents. He akeentto Kechene Child Care Institution
in Addis Ababa where he lived before he was adopitézl was told that his mother
wouldn’t pay a visit to him as she abandoned himalFy, he realized that he would not

be able to meet his natural parents.

The other was a girl from Sweden who was abandaged little child in Ethiopia and

came back to learn about her natural parents altigher adoptive parents. She was



taken to Kechene Child Care Institution where $hexdl before she was adopted. She left
for Jimma which was traced to be the place wheeensks abandoned. In Jimma, she saw
the exact spot where she was found abandoned afiderk the whereabouts of her

natural parents is unknown. And she was quitevetighereafter for she learnt the truth.

Hence, the longer an adoptive parent kept seceefatt of adoption from a child, the
more serious the consequences be when the fartaiy/frevealed. Similarly, the less
information is revealed about the adoptee’s origthe greater the problems for the
adoptee. Thus, generally parental motivation anchrocitment, the adoptive parent’s
openness in discussing adoption issues with tihdnl,ahe age of the child at the time of
placement, and the child’s individual temperameaveh an influence on adoption

adjustment.

8.6.3 Prevention of Unlawful Acts in Inter-country Adoption

The parent, guardian or foster parent may claircoept money or other material goods,
for himself or somebody else, in exchange for ddhiadoption. A person may also
obtain improper financial gain through acting asirgermediary or facilitator in a child
adoption. But, in most states it is a crime to ioffe receive money or any valuable
consideration for relinquishing or accepting a @lidr adoption since adoption is based
on the child’s need to have a family and not onéhenomic profit of intermediaries.
Similarly, the afore-mentioned directive statessthacts which are unlawful with regard
to adoption of children. These are, accepting Isriilmewillfully give away of one’s child
for adoption, making adoption a business and pngfiby it, and adopting a child against

his will or without the written consent of his pate.

Moreover, under the guise of adoption, certain fee@mgage in child abuse such as
exploitation of children through pornography, pigion, cheap labor, the removal and
sale of organs used in transplants and other fofrabuse, some beyond even the wildest
stretch of the imagination. To avoid this, Art.1fltke Convention on the Rights of the
Child states that parties shall take measuresrtdabthe illicit transfer and non-return of
children from abroad. And Art.35 of same conventmalls for the counteraction of

abduction, sale, or trafficking in children for apyrpose or in any form. In addition, the



Hague Conference on Inter-country Adoptions catls ddoptions to be organized by
authorized adoption agencies. Therefore, althouglodical parents are often willing to
make private arrangements for adoptions, the govent has to deter this by regulating
and supervising adoptions to eliminate illegalftc&fng in children. And hence strong
administrative screening and legal supervisionvtmdaintermediaries from making profit

in inter-country adoption is needed.

Do you think that Ethiopia has put in place the infitutional and legal framework to

combat abuse of the right of the child using adoptin as a cover?

8.7. Revocation of Adoption

Although adoptive filiation is established by thgreement of the adopter and the
adoptee, it cannot produce any legal effect untessapproved by the court. The court,
before giving the decision of approval, conductsoses investigations and inquires to
make sure that the agreement of adoption is itdisé interest of the child in all respects.
If an adoption is approved by the court, as a matteule, if is not revocable as clearly
provided in Art. 195(1) of the RFC. However, unliket. 806 of the Civil Code which

provided for the irrevocability of adoption for wieaer reason, Art. 195(2) of the RFC
states that adoption may be revoked for the reasmmsioned there under. According to
this sub article, adoption may be revoked by thertcavhere the adopter, instead of
looking after the adopted child, handles him adaaes or in conditions resembling

slavery, or makes him engage in immoral acts ferdaiin, or handles him in any other

manner that is detrimental to his future.

The petition for revocation of adoption may be magethe child, a government organ
authorized to follow up the well-being of children any other interested person (Art.
196(1)).When petition is submitted to the court toairt shall determine whether the
grounds for petition are real and sufficient to raat revocation. If the court is satisfied

that the petition is well founded, then it revokies adoption.



8.8. Summary

Normally, it is natural filiation which creates pat child relationship. However, artificial
filiation is established by agreement to be entdredveen the parties concerned. Such
mode of establishment of familial relationship ialled adoption which is entirely

dependant upon the agreement of the adoptee (tlkd¢ @hd the adopter.

In order to establish a valid adoption, essentiaditions of adoption provided by law
must be satisfied. Once a valid adoption is esthbl, it is only on few grounds that
adoption is revoked. Even then, adoption is onlpeaevoked by the order of the court
when it is satisfied that the continuance of adoptioes not advance the best interest of
the child.

A validly formed adoption produces certain legdeefs. The first is, adoption becomes
an impediment to marriage; secondly, it createtiigation to supply maintenance and

rights and duties of support and care betweendbptar and the adoptee.

Adoption could be in country or inter country. hretcase of inter- country adoption, we
have to take care that the rights of children aspected and protected in accordance
with the requirements of Ethiopian laws and intéoreal human right instrument to

which Ethiopia is a party.

8.9. Review Questions

1. “Because adoption is an agreement between thi@esland the adopter, the consent of
both parties must freely be obtained. If the cohsdreither of them is vitiated by
vices of consent such as fraud, mistake or coefdmence/, the contract of
adoption may be invalidated.” Do you agree with #mve quotation? Why/why
not?

2. Identify the departures that have been madéd&RFC and regional family laws from
the 1960 Civil Code as regards adoption and cHyi@nalyzes the rationale behind

such departures.



3. Although the law provides that a physical persan adopt a child upon the attainment
of 25 years, it has never provided the maximum lage- Because of this, there are
people who argue that the law maker should havaputpper limit to the age of the
adopter. Would be of any help to safeguard the inéstest of the child if an upper
limit to the age of the adopter is provided by law?

4. What is the significance of inter country adoptito developing countries such as
Ethiopia? Do you see any negative consequence¥efacountry adoption? Discuss
critically?

5. Art. 185 of the RFC states that any person vghess than 18 years of age and under
guardianship may be adopted. What do you understandhe phrase “under
guardianship”? Does this mean that children whonateunder guardianship cannot
be adopted? Discuss critically particularly by takinto consideration street children
in Ethiopia and foundling.

6. Mr. X is a Swedish National. He concluded areagrent of adoption with the parents
of child Y. because the court was satisfied thatatioption was in the best interest of
the child, it approved the agreement and Mr. X t¥dlo Sweden. Though the life of
the adoptee was decent, the adoptee was very nisbntented since his adoptive
parent prevented him from making any correspondenitehis natural parents.

6.1 Would the act of the adopter be a sufficientseafor revocation of adoption
seen in light of Ethiopian laws and internationahtan right conventions?

6.2 Who could be the real party in interest totmetithe court for revocation of
the adoption?

7. Ato Gemechu adopted a child called Desta in F.fupon the approval of the court.
Because Ato Gemach was not voluntary to send tlopted to school, the latter
deserted Ato Gemechu and went to the Aity of Addimmba where he could get
better opportunity to education and job. Althougto Asemechu exerted effort to
trace the whereabouts of the child, he was notemstal. Ato Gemechu died in 2000
E.C. When the succession of Ato Gemechu was opase®ecember 2000 E.C, the
adoptee (Desta a 35 years old man) appeared antedlghat he is an heir at law and
deserves a share from the estate of the deceasssl Aio Gemechu died intestate.

However, the other heirs of the deceased objeddust claim alleging that since



Desta disappeared the home from of the adopteragineement of adoption was
terminated ipso facto. Desta, on the other hargles that, the fact he disappeared
from the adopter does not affect the effects ofthe@ption that was duly established.

Assuming that the case were brought to you, howlavgou decide it?

8. Art. 180 of the RFC provides that adoptive fiba may be created by an agreement
between a person and a child. On the other hartd187(1) of the same code states
that a child merely conceived may be adopted. Da yoink that there is
compatibility between these legal provisions? lfiyoesponse is in the negative, how
would you redraft Art. 180 of the RFC?

9. Assuming that you are approached by a woulddopter and a would be adoptee to
draft them an agreement of adoption, what elemewaisld you incorporate in the
agreement beyond and above the legal provisions vetitbut prejudice to the
substantive policies of your clients?

10. You know that every agreement is not a contrduite every contract is an agreement.
How do you characterize the agreement creatinglaptae-adopter relationship?

11. Because adoption is established by the agraeshéime parties concerned, such parties
can put end such relationship by mutual consemner of the parties is at liberty to
terminate it whenever he demands so. Evaluate dhéity of this statement in light
of the relevant provisions of the Ethiopia Famigws.

12. Ato Haymanot concluded an agreement of adoptith the parents of a child called
Guddinna. Although Ato Haymanot's intention wasféster the child, educate him
and make him human, the child, now 19 years of @gegt voluntary to go to school
engaging himself in gambiling, chewing chat and lkimgp. Because of this, Ato

Haymanot wants get revoked the agreement of adop#io he succeed?



CHAPTER NINE
OBLIGATION TO SUPPLY MAINTENANCE

9.1. Introduction

In our preceding, discussions you have learntftmatly relationship may be established
by consanguinity, affinity or adoption and one difetsalient effects of familial
relationship is that an obligation to supply manaece among and between such persons
is created within the bounds of the law. One maylieed to supply maintenance only
to those persons the law has identified (to onsselmdants, descendants, spouse or
adoptee or adopter). The debtor in a maintenantgation is obliged to supply to the
creditor those things necessary for the survivdahefcreditor provided that the creditor is
a needy one. Demanding maintenance allowance iamabsolute right. Rather there are
certain limitations. Even the one who is entitledstich an allowance may lose his right

under certain circumstances defined by law.

This chapter is, therefore, aimed at introducingdshts to the law dealing with the
obligation to supply maintenance. To this end, tmapter will concentrate on the
rationale behind maintenance allowance, personteehto such allowance and persons
obligated to supply, the subject matter of thevadloce and termination of such debtor-

creditor relationship.

9.2. Objectives

Having completed this chapter, students shouldobeta:
» define the subject matter of obligation to supplimenance;
* identify persons entitled to maintenance and persobliged to supply
maintenance;
» discuss the rationale behind such obligation;

» state the reasons leading to extinction of thegalibn;



9.3. Rationale behind the Obligation

As you can understand, obligation is a legal retatwhich consists in the duty of one
person (called the debtor) to perform or not tdqren something towards another person
(named the creditor). Obligation emanates from $worces-contractual obligations and
legal obligations. The former is an obligation teebby the agreement of the creditor and
the debtor while legal obligations, however, emarfeam the law itself. The obligation

to supply maintenance is a typical example of ledndigation. Therefore, those persons
identified by law to discharge such an obligatioa lbound to meet their obligations even

if they have not given their consent to do so.

However, what is the rationale behind such oblgyeti They rationale behind such
obligation is a moral duty that exists among famihembers. When a member of a
family becomes needy, no one is nearer than thelyfamembers to maintain such

member.

9.4. Subject Matter of the Obligation

According to Art.197 of the RFC, the person whmidiged to supply maintenance is
bound to supply to his creditor things that areessary for the livelihood of the creditor.
This means that the debtor is not bound to supplyhe creditor things that would
facilitate luxurious life. The things that are nesary for the well-being of the creditor
must be given to him based on the social conditemtslocal custom of the area in which
the creditor lives. That is, the creditor who livasthe countryside may not claim to be
given expensive clothes that are worn by fashiamscmus young people of big cities.
Generally, things that are necessary for the Ingld of the creditor are; the means to
feed, lodge, and clothe, to care for his health eshacation, depending on conditions of
the creditor. Therefore, maintenance comprisesydveg indispensable for sustenance,
dwelling, clothing, medical attendance, educatiod @ansportation depending upon the
financial capacity of the debtor. The educationhef person entitled to be supported may

include his schooling or training for some professitrade or vocation.



9.5. Persons between Whom the Obligation Exists

As provided in Art. 198 of the RFC, a person mayob&ged to supply maintenance to
his spouse, ascendants, and descendants, his rer@theé sisters. Although it is not
expressly provided in this article, a person isiged to supply maintenance to his/her
adoptee or adopter as the case may be. This iuudeocart.181 of the RFC clearly
provides that (without prejudice to Art.182 of tekeme code) an adopted child for all
purposes, be deemed to be the child of the addpter.adopted child is for all purposes
considered as the child of the adopter, it meaatttte adopter will be obliged to supply
maintenance to the adoptee and the adoptee wilblbged to discharge such obligation
since such obligation exists between a child asdakcendants and between a parent and
his descendants. These are the only persons theindepayment of maintenance from
someone. The converse is also true. That is, soenemm demand payment of
maintenance only from the above persons. Therefar@erson may be obliged to supply

maintenance to his uncles, aunts, nephews, niecksther relatives.

According to Art.201 of the RFC, the obligation gopply maintenance shall not exist
unless the person who claims its fulfilment isneed and not in a state of earning his
livelihood by his work. But the question is as tbhonis a person in need of maintenance

and not in a state of earning his livelihood bywak?

Generally, minors are in need of maintenance. Tpaitents are obliged to supply
maintenance to them. Moreover, persons who havsuffecient means to take care of
themselves as a result of poverty may be considerdie needy if they are unable to
work and earn an income. Aged persons and thoseaveheeriously sick are considered
to be not in a state of earning their livelihood their work. If your brother, who has

completed a secondary school, claims maintenance you, you may reject his claim on
the ground that he is able to work, although herntaimcome.

The obligation to supply maintenance shall, as la, rbe fulfiled by means of a
maintenance allowance paid by the debtor to thditorefor maintenance. The payment

could be in kind or in cash. The amount to be hidll be determined by taking into



consideration the needs of the person claimingd #e means of the person liable to
pay maintenance (Art. 202 of the RFC). The ideabam to be paid is the one that
corresponds to the need of the creditor and thengapapacity of the debtor. The amount
fixed at one time may be revised at another byajmglication of the debtor or of the

creditor (Art. 203). This means, maintenance mayebleced or increased proportionally,
according to the reduction or increase of the retes of the creditor and the resources

or means of the debtor to furnish the same.

As the maintenance allowance is believed to beemly necessary for the survival of
the creditor, it cannot be attached nor can itdmgaed. For example, such person may
be a debtor of another person. His creditor caattath the maintenance allowance. Also
the creditor of this person cannot ask the maimeaallowance be assigned to him. In
this regard there is a similarity between maintesaallowance and pension allowance.
Assume that “A”, a son pays maintenance allowanckig father “B”. “B” takes some
money in loan from his friend “C” to drink alcohdIC” cannot ask “A” to assign the
maintenance allowance that is to be paid to “B5AIC” cannot attach the maintenance

allowance of “B”.

This rule has an exception. In the above exampljrae that “C” supplied to “B” things
that are necessary for the livelihood of “Y”. (Rostance he supplied “B” with food, or
gave him medicine or gave money to pay house etai), In this case, “C” has the right
to require the assignment or the attachment ofrthmtenance allowance that is going to
be paid to “B” for this is allowed as per Art . 266the RFC.

All arrears, which have not been received or claimthin three months from their
falling due, shall cease to be due unless the toreg@roves that such arrears were

necessary for his subsistence (Art 206 of the RFC).

As per Art 207 of the RFC, in fulfilling his obligan of maintenance allowance, the
debtor may offer to discharge his obligation byirigkthe creditor for maintenance into
his/her house. Where there is a disagreement, ifagréement may be settled by the

court. The court is expected to render appropudassion taking into consideration all



the circumstances of the case. However, by virfugro207 (3) of the RFC, the debtor
may not be compelled to take into his house thegueentitled to claim maintenance.
This was also incorporated in the 1960 civil Coskee(Art 818(3). What do you think is
the rationale behind Art.207(3) of the RFC?

Where several persons are liable to supply maintmathe creditor may claim
maintenance from any one of such persons. Pantigulahen all of the debtors have
similar relationship with the creditor, the creditoay claim the payment of maintenance
from anyone of such debtors (Art. 208) However,dbbtor who has paid the allowance
shall have recourse against those who have nottpaidshares (Art. 209). That is when
the obligation to supply maintenance falls upon twanore persons, the payment of the
same shall be divided between them in proportiothéoresources of each. However, in
case of urgent need and special circumstances,ome\of them may furnish the support
provisionally, without prejudice to his right toagin from the other obligors the share due
from them.

You may have understood from Art 198 that betwedrckv persons the obligation to
supply maintenance exists. Although there is aprecal obligation to supply
maintenance between these persons, there is an afr@eecedence between them. For
instance, you are obliged to supply maintenancst, dif all to your spouse. In the second
place, you are obliged to supply maintenance tor yimscendants according to their
degree. Then your ascendants, according to thgiedeshall follow. (See Art. 210). That
is when two or more recipients at the same timérciamaintenance from one and the
same person is legally obliged to give it, shotid katter not have sufficient means to
satisfy all claims, the order established in Ar® 2t the RFC shall apply.

The debtors for maintenance may validly agreeggards their reciprocal relations, that
maintenance shall be supplied to their common tedy one of them. This agreement
is beneficial to the creditor, because he can gumly against one debtor instead of
many debtors to get his maintenance allowance paglich conditions, the creditor may
not make a claim against the other debtors to obtaintenance unless he has a serious

reason for not respecting such agreement (Art 211).



The adopted child, his spouse and his descendaayscmim maintenance from the
family of origin of the adopted child when the atiep family is not in a position to
supply such maintenance. It is said that adoptdd blas two families. The family that
has to take the prior obligation to supply maintergais the adoptive family. It is only
when the adoptive family is unable to supply maiatee that the family of origin is
obliged to do so. Likewise, the adopted child shatlbe bound to supply maintenance to
the ascendants of the family of origin unless #itéef cannot claim maintenance from
another member of their family (Art. 212 of the RFC

The obligation of supply maintenance shall incltige funeral expense of the creditor of
the maintenance. Therefore, the debtor of maintmmas obliged to cover the funeral
expenses of the creditor. For instance, if the himg of the creditor covers the funeral
expense of the creditor, the person who is obligezlipply maintenance for the deceased
has to pay back the funeral expense to the neigbitibie creditor (Art. 213 of the RFC).
This rule shall also apply when the person obligedsupply maintenance to another
refuses or fails to give and when maintenance gentty needed by the creditor, any
third person may furnish maintenance to the needgividual, with right of

reimbursement from the person obliged to supplynteaiance.

9.6. Termination of the Obligation

In our previous discussions, we have said thabfiligation to supply maintenance is a
legal obligation. As such, it creates a debtor iboedelationship. The one who is obliged
to supply maintenance is the debtor while the ohe entitled to receive maintenance is
a creditor. The source of such relationship isléhe Despite this legal bond, the debtor
creditor relationship cannot exist in perpetuitytekrminates on certain grounds. What do

you think could be the grounds of termination aftsobligation?

Although the Ethiopian Family laws have not fullpcorporated the grounds of
termination, we can validly maintain that the faellog can be taken as the grounds of

termination of the obligation:



A) Agreement of the parties:- The debtor and the creditor may agree to termisat
relationship without affecting the mandatory prowns of the law. This is because under
Art. 1975 of the Ethiopian Civil Code a contractefined as an agreement whereby two
or more persons as between themselves create, wargxtinguish obligations of
proprietary nature. Look at the following examphdo A, a monk, was living in Addis
Ababa. Because he was not able to maintain hintssl§on, B, was ordered by the court
to supply maintenance. After three years, the mweak resolved to pass the rest of his
life in Debrelibanose Monastery and agreed withdas not to claim any maintenance
allowance from him. They also agreed that in cagemionk abandon monastic life and
return to Addis Ababa, the obligation of B wouldixe. From the above illustration, it is

clear that the agreement of the parties has tleetedf termination of the obligation.

B) The ability of the creditor to earn his/her livelihood:- previously, we have said that
one is entitled to claim maintenance allowance whbea is not able to earn his/her
livelihood by his her/own effort due to some reasdut when it is possible to show that
the creditor is in a position to earn his livelildoor has acquired enough means to sustain

his/her life, there is no reason that makes thegatibn continue.

For instance, W/ro X was very much poor. As a ieslile was receiving 300.00 Birr
maintenance allowance from her son-in-law as of01B9C. Fortunately, she bought a
ticket sold by the National Lottery Administrati@nd won 1,500,000.00 Birr. In this
case, because she became capable of maintainiegifhéne debtor-creditor relationship

existing between her and her son-in-law terminates.

C) Inability of the debtor to discharge the obligation:- the relationship that exists
between the debtor and the creditor does not suffc entitle the creditor for

maintenance allowance. Rather the debtor must leetalprovide maintenance. Hence,
although debtor-creditor relationship has beenbdéisteed between the parties, such
relationship terminates when the debtor is unabldisgcharge his obligation for various

reasons.

For instance, Ato A, a farmer, was ordered by ctugupply maintenance allowance to

his mother amounting 3 quintals of teff per annttowever, because there was a serious



drought in his locality, Ato A has never collectady crop for the last three years. He
sustains his life and the lives of his childrenntkeito the food relief program. In this
case, the debtor creditor relationship between @ tas father terminates since A is not

able to supply maintenance.

D) Condemnation of creditor (Art. 200 RFC):- The creditor loses his right of
maintenance where the commits or attempts to cormraitminal act against the debtor.
The creditor may also lose his right of maintenambere he has committed or attempted
to commit a criminal act on the life or propertytbé ascendants or descendants of the
debtor. The same is true or such crimes are coeunibt attempted on the life or

property of the spouse of the debtor.

9.7. Summary

One of the conspicuous effects of familial relasioip is that an obligation to supply
maintenance allowance among such persons is credtead the bounds of the law. One
is obliged to supply maintenance only to those gessvhom the law has identified. The
obligation to supply maintenance establishes aadetseditor relationship provided that
the debtor is not able to maintain himself and theditor is able to provide such

maintenance allowance.

Generally, such obligation exists between ascesdantl descendants, adopter and
adoptee, spouses, and sisters and brothers. Suigfatiom is a moral duty existing

between such persons. As to the subject matteanahtenance allowance, the law
provides that the debtor is duty bound to supplyht creditor things that are necessary

for the livelihood of the creditor.

The obligation to supply maintenance allowanceasan everlasting obligation. It may
be terminated on a number of grounds. The grouhdsrmination are generally waiver
of the right by the creditor, the ability of theeditor to earn his livelihood, inability of

the debtor to supply maintenance and condemnatitrecreditor.



9.8. Review Questions

1. How can we say that the relationship between tiheopewho supplies maintenance
allowance and the one who receives maintenancevaice is a debtor-creditor
relationship?

2. How do you justify the obligation to supply mainaece?

3. Discuss the requirements that must be fulfilled nake some one supply
maintenance to another?

4. Does irregular union produce the effect of mainteeaallowance as between the
partners? Discuss.

5. Ato Abdulfatah was obliged to pay 400.00 Birr pemanth to his mother, W/ro
Kedija. After three years, W/ro Kedjja, a 92 yeald lady, lost her eye-sight and
living alone was difficult to her. Because of thifie was very much desirous of
living in the house of her son. However, the wifeAdo Abdulfatah seriously
objected to the demand of W/ro Kedija. The attoroéythe old lady sued Ato
Abdulfatah in court and requested the court to oAtElulfatah to take the old lady
to his house since the lady was too old to livaalwithout any treatment. Can Ato
Abdulfatah be compelled to take his mother to loigde?

6. Ato Ujulu was ordered by court to supply mainterearatlowance to his father
called Ato Ubong. The court ordered that Ujulu ddquay 300.00 Birr a month to
the creditor. Later on, Ujulu asked his father a&et him into his house so that
maintenance would be convenient to them. The aedgreed and was taken into
the house of the debtor. However, Ato Ubong was cmnfortable with his
daughter-in-law Ujulu’s wife since she was not hagibout the coming of Ato
Ubong into her house. Gradually, Ato Ubong devetbpe deep-routed hatred
towards his daughter-in-law. Worst of all, the dateg-in-law started reducing food
and drinks that would be served to Ato Ubong. Beeaf this, Ato Ubong decided
to kill her. One day, he loaded his gun and disgpbdithe gun at her. However, the
old man missed his target and heaven spared theofifthe lady. What would
happen to the right to maintenance allowance ofl#ttong after this event?

7. Discuss the grounds of termination of maintenatiogvance.



8. The provision of the law dealing with maintenanieveance impose obligations on
the debtor and confer right on the creditor; henle,parties to such relationship
cannot make any agreement derogating from suchgeav’ comment.

9. Art. 199 of the RFC provides “The obligation to plyp maintenance shall not
subsist between relatives by affinity unless theriage which created the affinity
is dissolved by death.” What do you think is thitoraale behind this provision?

10.Discuss the relevance of the provisions of thel@wade on plurality of debtors and
creditors to Arts. 208-211 of the RFC.



CHAPTER TEN

SETTLEMENT OF DISPUTES
10.1. Introduction

It is obvious that misunderstandings and disputise detween spouses or partners in an
irregular union. The disputes may be attributable thumber of factors. However, the
main thing is resolving such disputes using varidigpute settlement mechanisms. These
mechanisms are generally divided into two: sett@mef disputes by courts and
settlement of disputes by out-of-court mechanisrhichvare collectively called ADR
(Alternative Dispute Resolution) mechanisms. TheCR&d Regional Family Codes
have incorporated these dispute resolution methidusefore, this unit is devoted to the
study of dispute settlement mechanisms by condamgran the relevant provision of the
law. As usual, it is the provisions of the RFC thet to be cited under this chapter since
there are not points of departure made by regitamaily laws from the provisions of the
RFC.

10.2. Objectives

Having completed this chapter, students will be dbi

» identify dispute resolution mechanisms used tolesatisputes arising in
marriage and irregular union;

* appreciate the role of regular courts in resofargily disputes;

» define the status and significance of family adiitm;

» discuss the departures that have been made bythéamily laws with regard to
the power and functions of arbitrators from the@@avil Code.

* identify and analyze matters that need to be sketiféer the separation of the

Spouses.



10.3. Settlement of Disputes Arising out of Marriag and Irregular

Union
10.3.1. Preliminaries

As you can understand from the foregoing chaptéthis course, marriage is the base
for the existence of society. This may be the eadg if there is a system which treats
both of the spouses and partners in an irregulamuegually in stabilizing their union at
the time when there exists disagreement between.thies impossible to avoid disputes
from cropping up but it is possible to resolve théw utilizing different disputes

settlement mechanisms.

There are a lot of causes for disputes that aeseden a husband and a wife or between
a man and a woman living together in an irregulaion. In order to resolve these
disputes between these persons effort is madeity pharties. These third parties may
include courts, arbitrators, conciliators, mediat@tc. Although courts are the ideal
institutions to adjudicate family disputes in almadl countries, using the alternative
dispute settlement mechanisms such as arbitratengiliation or mediation is a common

practice all over the world.

In Ethiopian family laws, a solution is sought fdisagreements between spouses or
partners to an irregular union either by adjudaatr by using arbitration. The law has
put in place both the substantive and proceduralipions in order to help the disputants
resolve their problems by regular courts or arbdra These are clearly incorporated
under the RFC and Regional Family Laws. It is theg® important dispute settlement

mechanisms that will be discussed under this chaptie course material.

10.3.2. Settlement of Disputes by Court

In any society, courts of law have been the prapsitutions for settlement of disputes
of various nature. Despite this, various ADR methade as old as society itself for
settlement of disputes although such methods caavsatlutely oust the jurisdiction of
courts in setting family disputes. Although Art.8Laf the RFC provides that any dispute



arising out of marriage or irregular union is todexided except for deciding divorce, by
arbitrators chosen by the spouses, if reconciliabecomes difficult to arbitrators or if
one of the parties or both of them feel that the tee arbitrators handle the arbitration
process is wrong then they may appeal to a comihggurisdiction. After the appeal is
made to the court, the court will analyze the petiand may approve, amend or reverse

the decision of arbitrators and the decision ofdart shall be final.

This helps the parties to resolve their disputegcalnhy. In the case of marriage, even
though the spouses petitioned for divorce, thetadargs not immediately give decision to
divorce. As per Article 91 of RFC, when the spousiker conjointly or one of them
petition for divorce, the court speaks to the spsuseparately or jointly in order to make
them renounce their intention to separate for gaod Article 82(1) of the RFC can be
referred for this. Where this effort is not sucéelsst will direct the parties to arbitrators
to settle their disputes. A cooling period of upheee months is given to the disputants
where they did not agree to settle their disputeuph arbitration (Refer to article 82(3)).
This time, after the court has exhausted all thenmseto bring the spouses into an
agreement in order to renounce their petition feote, the court according to article
82(4) of the RFC shall pronounce divorce within anenth from the receipt of the
reports of arbitrators, or the end of the cooliegiqd as the case may be (Arts. 81 and 82
of the RFC).

However, under the Civil Code, failing the agreetnmestween the parties, the family
arbitrators would pronounce the divorce within gmear from the petition for divorce
having been made to them (see article 678(1) ofCivé Code). The departure of the
RFC and regional family codes is that they havaiced the period from one year to
there months, if divorce related disputes are meoided by the courts within short time,

they will cause unnecessary suffering both to #mtigs themselves and to their children.

The court is duty-bound to give an order regardivgmatters to be settled after divorce,
i.e., regarding maintenance of the spouses, thedysnd maintenance of their children
and the management of their property (Read Arar&l 82 of the RFC).

According to Art 82(6) of the RFC,



where circumstances absolutely require that onth@fspouses leave their
common abode, the court shall when giving an otoheter sub-article (5)
of this article take into consideration the interex children and the
condition of the spouse who may be affected mordeaying their
common abode.
In order to advance the best interest of childreh 113 of the RFC gives direction to the
courts to treat the custody of children very cdhgfuPrior to the pronouncement of
divorce, it may encounter personal matters of fh@uses that could not be displayed to
the public. Therefore, according to Article 110R¥FC, the court siteh camera while

consulting with the spouses either jointly or sepaly about these personal issues.

By the same taken, according to Art.111 of the R&€Zision of the court should not

incorporate the details of the case but only stia¢eexistence of sufficient causes for
divorce which is meant to maintain reputation & fpouses.

Although courts are believed to be ideal institasidor settlement of disputes of families
nature, they cannot be free from problems. Pagrtuin Ethiopia, a number of practical

problems are encountered by parties to a familgudeswho take their cases to a court.
As you may understand family cases are tough aey tieed well trained judges and
lawyers in courts who give sound judicial decisitlased on their professional opinions.
One of the main duties of courts to is to consaeses relating to the custody of children.
(Read for instance, Robert Coulson, Family Mediat®8® ed, 1996, p. 44).

If the parties are unable to come to agreementjutthges render the decision. A court
trial is full of controversies whereby lawyers dib the talking while the clients are
watching their private life on show. During litigat, the parties are to be cross-
examined by lawyers who ask them impolite and wagdat personal questions. This is
humiliating for the parties because their maritavacy is being intruded in front of the
public (Ibid).

Because of the fact that courts do not have timesten to parties, they will not be well

suited to decide cases of child custody, visitaiad financial support. Furthermore, the
parties’ opinion has to be taken into account fi@uring the children’s interest. Thus, the
enforcement of an order, which does not reflect whehes of the parties have bad



consequence on the upbringing of the children (RefeDavid Foskett, The Law and
Practice of Compromisd 980, p. 150).

Moreover, there is a large amount of cost incubedhe parties when they choose their
case to be treated in courts because they haveeamHhawyer and reimburse various

costs incurred by witnesses.

The above limitations of courts would force thetigsrto resort to alternative dispute
settlement mechanisms. These alternative dispst@uteon techniques incorporate the
fundamental mechanisms by which disputes are redoldan Macneil,_American

Arbitration Law; 1992 p. 3).

Coming to Ethiopia, it was believed that the RFQuidoavoid practice related problems
in courts which were faced throughout the periodimch the 1960 Civil Code remained
operative. In spite of this, there are still prabtein relation to the practice of courts
while they entertain dispute of spouse or when ithegl with post-divorce matters. The
situation may not be different in regional statexe the family laws of the regional
states have not made any departure in relatioretitesient of disputes arising out of

marriage or irregular union from the RFC.

As it is discussed above, if the spouses petith@ncdourt for divorce, the RFC requires
the courts to discuss with the parties patientlgt give the parties a cooling period in
order to calm down their anger. The court direbes parties to arbitrators of their own
choice so that they will end up their dispute icorciliation. Here you have to note
taking the dispute to arbitrators is not compulsoayher it is voluntary. But according to
some sources what practically observed in coutisasthe parties are not asked whether
they are willing to take their case to arbitratorsnot rather the courts direct them to
arbitrators without doing what the law prescribdsah is clearly against the spirit of the

law.

The 1960 Civil Code was amended in this regard tighidea that both pre divorce and

post-divorce matters (maintenance, partition opprty, custody of children) to be under



the control of courts. But there is a problem adairactically, while courts transfer their
responsibility to regulate the partition of progeof spouses, to arbitrators.

The drafting committee believed that there wouldehto be a separate bench in order to
complete the disputes so successfully by cooliegatiger of the disputants and reconcile
them. Without this separate bench, it will be diffi to implement the law. But in

practice, there is no so called separate benatgtadate family disputes.

There are also additional problems that are refteah the practice of courts. For
instance, the problem, which was believed to belves by Article 82(5) of the RFC, is
still without solution. According to this sub afé¢ court shall give appropriate order
regarding the maintenance of the spouses, thedyuastad maintenance of their children
and the management of their property and it sla&k into consideration the interest of
children and the condition of the spouses who maaffected more by leaving their
common abode. But after the file has been operesktmatters take a considerable long

period of time resulting in suffering of the pastigarticularly women.

Among the issues that are to be regulated by coaiffttes the dissolution of the marriage
by divorce or termination of irregular union is lchcustody. Article 681 of the 1960
Civil Code states that children under the age wo# fyears are to be entrusted to their
mother unless there is a serious condition to Heretise. However, according to Article
113(1) of RFC, the court is expected to give arepras to which spouse shall have
custody of the children, care of their educatiogglth, maintenance and the rights of the
parents and the children to visit each other. Mdghe time, it is observed that spouses
pray the court so that the decision would be irofaaf one of them. In such conditions,
practically courts render decisions without givhiegsons as to why the custody of a child
is entrusted to the father or the mother. This gablem, which is practically observed
while the court is entraining child custody issuks.most of the decided cases it, is
shown that courts do not take into account theirements listed under article 113(2) of
the RFC (income, age, health and condition of §vad the children) when deciding on
child custody. The other practical problem obsemedourts when they are adjudicating

child custody issues is that, courts give decisioty on the interests of the children.



Even though the law demands the courts to consideinterests of the children, it does
not suffice to give a decision only based on tttegre must be additional conditions that
are to be taken into account by the courts (WondemmsDemissie, ¥thhK'<” %u?}cw
10 AJNvu™ <«Oac” u}SKY} %k[u @ 1© é08& [1lde 22, 1998 E.C).

The other issue is that of property liquidationidiens. Courts after pronouncing divorce
close the file and there is another file to be @gefor the partition of property of the
spouses because the court considers this case Asewesult of this, the parties will be

in difficulty as they waste their time, energy andney (lbid).

Even if the petition for partition of property isdught by the parties to the court after the
very moment of divorce pronouncement, still theecéske a prolonged time to be
completed. The grant of undue power to arbitrateralso another additional problem.
(Ibid).

10.3.3. Settlement by Arbitration

Historically, the idea or concept of private digpsettlement mechanisms existed long
before the creation of formal and organized judisistems and codes of law. Ancient
societies had the tradition of resolving disputgaubing means very much related with
mediation and arbitration since those disagreembéetsveen persons existed many

centuries ago.

In our case, in certain part of Ethiopia, the pesswith special qualities of personality
and experience are those who are traditionallyedathimagilesin order to save a
marriage from falling apart and preserve the intggof the family. Spouses whose
marriage is in difficulty and as a result of thifilavseek for a divorce pronouncement,
first present their case to a local judge who aslittonally known as “atbia dagna”. But
prior to the ending up of the marriage in divorbe parties as well, as the local judges
should try their best to cool down the anger areldisagreements created between the
spouses. This was done through the process of céiedion. If the judges fail to bring

the parties into an agreement they, will grant\aoie in cases of non-serious cause of



divorce. (Aklilu W/Amanual, The Fallacies of Famifrbitration under the 1960 Civil
Code, JEL, Vol. 9(1973) p. 194).

This method of settlement of family disputes outofirt was retained by the 1960 Civil
Code of Ethiopia since the Civil Code incorporapedvisions on arbitration. Although
traditionally, no one could be compelled to go todbitration, the 1960 Civil Code
introduced compulsory arbitration of spousal disput(See Arts.722-731 of the Civil
Code).

Although family arbitration was criticized for nteating women in equal footing with

men, the RFC and the regional family laws haveimeth this alternative dispute
resolution method. The 1960 Civil Code had incoaped arbitration primarily for the

purpose of protecting marital privacy, to minimizivorce and to decrease court
congestion. But although the new family laws ofigie have taken into consideration
these purposes they have significantly reducegdeers of the family arbitrators. (Read
Tilahun Teshome, Ethiopia: “Reflections on the Redi Family Code of 2000” The
International Survey of Family LagviMay 2002, p. 7.

Coming to the essence of arbitration, it is on#heftraditional ways of avoiding disputes
between conflicting parties irrespective of the semuof disputes. It is one of dispute
settling mechanisms most people choose becaude simplicity and since it brings a
solution to the conflict in the shortest possibiteet It is preferable to ordinary court
litigation since it is not as expensive as litigati(Judith Areen, Cases and Materials on
Family Law, 3 ed. 1992, p. 843).

Arbitration is an out-of-court mechanism of setterhof disputes in which the parties
(disputants) take their cases before a tribunaheir own choice. Besides, the parties
have the freedom to limit the power of arbitratansl regulate how the tribunal performs
throughout the process. This is the main distimchetween regular courts and arbitration
tribunals. (Read Aschalew Ashagre, “Involvementcolirts in Arbitration Proceedings

under Ethiopian Law”_Ethiopian Journal of Businesgl DevelopmentVol. 2 No 2,

2007 pp. 1-3). Zekarias keneaa, “Formation of Agbifribunals and Disqualification



and Removal of Arbitrators under Ethiopian Law,Udwl of Ethiopia Law Vol. 21,
August 2007 pp. 138-172.

In many countries including Ethiopia, arbitratioashbeen widely used in both modern
and traditional ways. And it is strongly believéat it plays great role in brining solution
to disputes of all kinds, i.e. it could be disagneats created in commercial relations,

between spouses, labor disputes, etc.

Although there are arguments against arbitratibns ipreferred to litigation in court

because of its cost effectiveness, flexibility edipacy and adaptability.

What is arbitration? Although arbitration is onetlé oldest mode of dispute settlement
mechanisms, it has never been accorded a uniwemsatieptable definition. Different
individuals define it differently although the difience is slight.

Generally, to shed some light on the concept, $etalke the following two definitions.
Black’s Law Dictionary defines the term arbitratias:

“A method of dispute resolution involving one or reaneutral third
parties who are usually agreed to by the disputpagties and whose
decision is binding.(Bryan A. Gamer (editor-in-chief)Black’'s Law
dictionary, 8" ed., 2004, p. 112).

From the above definitions, we can understandtttetrbitral tribunal is constituted by
the agreement of the parties (where arbitratiorolantary) to a dispute and the decision
handed down by a neutral third party is bindingruffte parties as though it were given

by a court of law.

According to Rene David, arbitration is defined as:

“Arbitration is a device whereby the settlementaafuestion, which is of
interest for two or more persons, is entrusted tee @r more other
persons-the arbitrator or arbitrators- who derivdeir powers from
private agreement, not from the authorities of atest and who are to
proceed and decide the case on the basis of suctemgnt.” (Rene
David, Arbitration in International Trade, Kluwer Law anbaxation

Publishers, Deventor, Netherlands, 1985, p. 5)



This definition also tells us that arbitration isdespute settlement mechanism and the
power of the arbitrators does not emanate fromatlt@orities of the state but from the

agreement of the parties.

How do you evaluate the institution of family arbtton in Ethiopia in the light of the

above definitions?

Even though, the institution of family arbitratass retained in the RFC, as it has its
powers are so much reduced. Except for reconohati the spouses, all other powers of
arbitrators which were incorporated the under tindl Code, are given to the court.
Hence, the institution of arbitration retained imetfamily laws does not fulfill the
distinguishing features of arbitration. Despitestharbitrators play significant roles in
resolving of disputes of spouses and especialtiiencountryside. This is because people
living in countryside know each other very well athe arbitrators are selected among
friends, village elders and religious leaders. And for them to find out the actual cause

of the dispute of spouses and seek for a solution.

In the RFC, and other regional family laws, arltitna could only serve as an alternative
mechanism of dispute settlement and the reasothi®is that if arbitration outs regular
courts for matters of family disputes then the tsghbf women would be at stake. This is
because arbitrators, it is believed, in Ethiopiaymat be qualified enough to resolve all

family disputes including pronouncement of divorce.

There is an international concern about the proocemnent of divorce to be under the
power of competent court. Many pressure groups, NGEc strongly believe that the
pronouncement of divorce by a competent court iglwehile. Among the international

instruments that requires only competent judiciatharities grant divorce is the UN

Economic and Social Council, in its Resolution 1@8XXXIX) o 16" of July 1965.

This has influenced the law makers of many cousirneluding Ethiopia Since it is

The basis for the argument here is that, such @ usurp court
powers. When an organ other than the court makessidas that would



seriously affect the lives of people, there is ag#a that justice could not

be served well.
At this juncture, we have to ask question suchHasv are arbitrators appointed. What
are the responsibilities of arbitrators? What & ltmitations of family arbitration and
what problems are associated with family arbitra(i@ead Zekarias Kenea, Formation of
Arbitral Tribunals and Disqualification and RemowélArbitrators under Ethiopian Law,
Journal of Ethiopia law Vol. XXI, 2007, pp. 138-176

As regards appointment, Art. 119 of the RFC confeespower upon the disputants to
appoint the arbitrators and the number of the matoits is not limited under this same
article. What it simply puts is that their numbande one or more than that. Although
the arbitrators are appointed by the parties, ratioits are under the control of the court.
The court makes an uninterrupted follow upon tHati@tors and gives direction as to
how they entertain case. According to Article 1)9¢he parties are expected to submit
the names of the arbitrators they have selectedirwitfteen days from the date they

were told to do so.

As it is clearly stated under Article 121(1) thengacode, sole duty of the arbitrators is to
make an exhaustive effort to reconcile the spouled. article 119 orders the court to
give the proper direction to the arbitrators ashtow they help the spouses reach
agreement. The result of the arbitration or atteofipeconciliation has to be submitted to

the court within three moths.

According to the law, the process of arbitratios tabe completed within three months
but if there is any possibility or condition thaconciliation could not be completed
within this period of time, one month additionahé may be added (Art 120 of the RFC).

As to the responsibility of arbitrators, the rolletioe arbitrators is to settle the dispute of
the spouses or partners in an irregular as thernagebe through amicable means. Other
than trying their best to reconcile the partiesytlvan not pronounce divorce. If it
becomes beyond their capacity, they have the autggort this fact to the court without

delay.



Article 82(2) of the RFC sets forth that when tleeties petitioned divorce and the court
is unable to persuade the parties to renounce piatition for divorce and solve their

disputes amicably, then it will direct the casette arbitrators of their choice so that the
dispute will be resolved positively. According tatA82(2) of the Code, the role of the
arbitrators is confined only to persuading theiparto resolve their problems amicably.
In this regard, Art. 121 of the RFC provides théue" arbitrators shall make an effort to
reconcile the spouses and to make them renounaepigion for divorce. Where the

arbitrators have concluded that the dispute cabeaolved except by divorce, they shall

report the result of their attempt to the courtwiit delay.

What would the consequence be if the arbitratoitstdasubmit reports in accordance
with Art. 119. Art. 121 of RFC provides that theucbis required by law to close the case
(Art. 122(1) of RFC. This does not mean that theeces closed for good but if the
spouses (or one of them) present their reasortgetodurt and petition for the reopening
of their case then the court after examining theason will reopen the case and give
appropriate decision. Sub article one of articl@,1des not prohibit the spouses from
petitioning anew and from asking the court for tlogise to be reconsidered as long as the
husband or the wife or both of them can show tocthet that the arbitrators have failed
to appropriately discharge their responsibility. Ar22(3) of RFC.

10.4. Settlement of Other Family Disputes
10.4.1. Preliminary

There are two possible outcomes from the processaispute settlement be it by courts
or by alternative dispute settlement mechanisnes, either the spouses be brought to
reconciliation or their contention end up in diverdén cases where the spouses separate
for good, it does not mean that they have absdtagglom to build up a new life of their
own. This is because dispute settlement of the sggogoes further than this (even after
divorce). Thus the divorced man and woman are égdeto act according to the
prescription of the law which is concerned with geest- divorce matters that need to be

settled.



According to the law, the court has to give itsisiens on three very important post-
divorce issues; namely, child custody, maintenailosvance for the child and visitation
rights of the child by the non-custodial parente3é matters will be discussed under the

following sub-sections.
10.4.2 Child Custody

The choice of determining the custody of a chiés leither on the parents themselves or
on the court. In general terms, the word custodyapes to whom the child is to live
with, and which parent has the responsibility tdkenmnajor decisions about the life of the
child. In some cases, parents may be given rigiaiot custody which is the case when
the child lives with both parents at different tsn&ometimes while one parent acquires
custodial right, the other parent would be allovisdthe law to exercise the visitation
right. There are times when the law determines bften the non-custodial parent is
allowed to visit his/her child (Kenneth Fox, Evériiing you Need to Know about your
Legal Rights, 1995, p. 21).

Child custody may be understood as the right @imed child at one’s home which at the
same time empowers the parent to control the clldstody originated from the

common law and the word custody used by this aughor relation to children which is

defined as “...A state of fact; in this sense a clsldn the custody of an adult if he
happens to be under the adults’ physical contrahahe wider sense of a ‘bundle of
power’ including not only the power of physical tah but also powers relating to
child’s education, religion, property and the gahenanagement of his life which is
almost the equivalent of guardianship (Fasil TaddeArbitration and Resolution Urban
and Rural perspective in Ethiopia, the practiceFamily arbitration in selected four
Woredas in Addis Ababa, December, 1998).

The law governing child custody has its own oridgireviously, where there was absolute
male dominance in every aspect in the society, wene believed to be endowed with a
right to acquire everything. Likewise, where traaial male authority over the family

was of prevalence, the custody of children wasmgiteefathers only. This absolute right

of the father was extended even after his deatthadfi taking the mothers (who is alive)



right into consideration, he could appoint testatagnguardian for his children. But this
paternal dominance which would affect right of nesthover their children has been
gradually replaced by a concept which is much bekian the previous one. Women’s
right to custody of their children was recognizextduse they were believed to be the
best possible individuals for the proper upbringargl nurture of their children. As the

result, primacy of paternal custody rights has hestermined (Ibid).

This evolution of the law regarding child custodyto some extent reflected in provisions
of the 1960 Civil Code of Ethiopia. As per Artiddd 8 of the Civil Code, the governing
principle regarding custody of children above tlge af five was the best interest of the
child and this makes it “sex neutral”. But this kimn of the law concerning child
custody issues which has been upgraded from “timeapy of paternal custody” to the
“best interest standard enhanced judicial authority over chilastody issues. This
doctrine was criticized because it created impldaten problems by the judges. The
“best-interest” standard was very wide and an ieinate as it embraces so many
things to be taken into account by the judges deoto grant a decision on child custody
issues. Thus, this resulted in unlimited judiciatheority. The movement from paternal
custody to the application of best interest of theld doctrine, is movement from
“paternal patriarchy to judicial patriarchy” whichshifted child custody issues from the

unlimited paternal authority to unlimited judicialthority” (Fasil Taddesse p. 34).

U.S courts were also faced with the same kind oblem in connection with the “best
interest” standard. The solution that was sougls kveown as ‘tender years rule”, which
declared that infant children below puberty, andngsters affected with serious ailments
should be placed in a mother’s care unless shewagn unworthy of the responsibility.
As per the 1860 New Jersey Cotthe mother is entitled to the custody of her cleld
under the age of seven unless it affirmatively appéhat, in her custody, they should be
exposed to either neglect, cruelty or the acquisitof immoral habits and principles.”
(Id, p. 41).

This kind of “maternal preference” rule was alsfleced under article 681(2) of the
1960 Civil Code. Coming to the RFC, as it is inavgied under Article 113(1) of the



RFC, the court, after pronouncing the dissolutibthe marriage, has to deal with three
important matters: child custody, maintenance &allloee for the child and visitation right
of the child and the non custodian parent. As peiicke 113(2) of the RFC, since the
court has to take into consideration the income, agalth, and condition of living of the
spouses as well as the age and interests of tltrashiit is felt unnecessary to retain the
provision of the 1960 Civil Code (Art.681(2)), whientrusts children below the age of

five to their mother.

The RFC tries to state elements that the courtdaske into consideration rather than
applying the ‘best interest’ standard or the owdatmaternal preference’ rule. The
approach of the RFC in this regard is in line wiitle current trend followed by other
jurisdictions for determining child custody issudus, for this purpose, the RFC,
illustrates guidelines based on which the court rpags its decision regarding child
custody, maintenance allowance for the child arsitation rights of the child and the
non-custodian parent. The court is required to wdeeral factors such as, the income,
age, health and condition of living of the spouassvell as the age and interests of the

children into consideration.

The aim of Article 113(2) of the RFC, is to avoicterial preference to child custody
without a justified reason. Therefore, RFC regagdihild custody is designed in such a
way as to deal with such issues from different emglince it demands great care while
the court is to decide on the fate of the childwdro are the future generations of the

country.

However, there are some implementation problemsédgn with, the final judgment of

the courts as to whom the child belongs to, dog¢scantain satisfactory reasons. There
are situations whereby the judgment of the courhasle arbitrarily when it chooses the
father or the mother to be better custodian ofci&d. Courts, most of the time, do not
equally consider all the factors that are listedilainder Article 113(2) of the RFC. The
court grants judgment solely relying on the preieee of the child. The court has to
clearly identify whether the child’s preference wssme how influenced by parental

pressure or not and whether there are other fathatshave strong effect directly or



indirectly on the preference of the child. ("E&AUCc?& ¥}hhK < %u?}ew QO ¥»}Nvu®
Oac’ USKY} %k[u B¢ 1© 8068 [ide 22 k” 1998 ~.U Ké 43).

The reliance of the courts on the child’'s prefeeerias also created problem in
destroying the best interest of the child standlaad is enshrined under Article 113(2) of
the RFC. Article 3 of the UN Convention on the Rgybf the child gives a paramount

concern for the best interest of the child whestates:

In all actions concerning children, whether undé&ea by public or

private social welfare institutions, courts of laagministrative authorities

or legislative bodies, the best interests of thédckhall be a primary

consideration.
Despite the problems reflected in the practicehef tourts when they entertain child
custody issues, Article 113 of the RFC is one silepad that helps for the protection of
children’s right and which tries to incorporate tharent trend concerning determination

of child custody by the courts of other jurisdictso

10.4.3 Maintenance Allowance
According to Black’s Law Dictionary {&d, 1993 p. 953)

...maintenance is sustenance support assistancehandrnishing by one

person to another, for his or her support of theangof living, or food,

clothing, shelter, etc, particularly where the légalation of the parties is

such that one is bound to support the other, agden father and child or

husband and wife, the supplying of the necessityffeof While the term

similarly means food, clothing and shelter, it lzdso been held to include

such items as reasonable and necessary transpamtair automobile

expenses, medical and drug expenses, and houselpddses...
As has been clearly incorporated in Article 113R6iC, maintenance of children is one
among the issues that the court shall see aftedidgcthe dissolution of marriage.
Referring to Article 198 of the RFC, the person vidable to shoulder the responsibility
of maintenance is obliged to supply maintenance/ ¢ol his proximate relatives by
consanguinity and affinity, and to his spouse. Thubkat we infer from this same
provision is that there is a boundary beyond whileh obligation of a person to supply
maintenance may not be extended. The kind of bbadkoth the person who is obliged

to supply maintenance and who is demanding itekstat-creditor relationship where the



one that pays maintenance is the debtor and treopexrho receives the payment of
maintenance is the creditor. But at the same tthnee RFC has laid down requirements
for the existence of this kind of obligation, i.ev,order to be supplied with maintenance,
the person who is demanding it (creditor) has tinb®eed of it and he has to be not in a
state of earning his livelihood by his work (Readlldse Damte, Cases and Materials on
the Ethiopian Family Law, May 2004, p. 234).

With no doubt, minors are in need of maintenanasabge they are dependant on their
parents to sustain their lives and at the same timag are not expected or are unable to
earn their livelihood by their work. But there arecumstances whereby children may
earn income by their labor since under the Ethiofador Proclamation, which is in line

withinternational standards children of 14 yearsagé and above are allowed to be
employed. Moreover, aged persons and those whegeaireusly sick are categorized to

those kinds of persons who are unable to earnc@mia by working. These persons due
to the condition they are in, they are unfit orapable to earn their own income in order

to fulfill their basic needs.

As per article 197 of the RFC, the obligation oé therson who is ready to supply
maintenance is limited only to things that are ssagy for the livelihood of the creditor.

Moreover, the same article stipulates that the lsuplpmaintenance be in decent manner
having regard to social conditions and local custditine area in which the creditor lives.
In some jurisdictions, such rights of the creditoould extend even after he/she has
attained his/her majority age and he is able tokwamd earn his income although this

kind of rule is absent in our Revised Family Codd the regional family laws.

Having regard to the provisions of RFC dealing wdhligation to supply maintenance”
let us resort to Article 113 of the RFC which regai courts which decided the
dissolution of marriage at the same time to reridedecision on matters of custody of
the children, care of their education, health, neance and the rights of the parents and
the children to visit each other. It also providlest after the court decides upon to which
spouse the custody of the children belongs, catbef education, health, maintenance

and visitation right, the court should consider theome, age, health, and condition of



living of the spouse who is able to assume dutias are lied down under article 113(1)
of the RFC.

As far as the maintenance of the children is corexdr once the marriage bond is
dissolved by divorce of the spouses, the obligatmsupply maintenance to the wife
ceases and the execution proceedings taken afeer dihiorce judgment would

consequently have to be for maintenance of thelenl only. According to Article 202

of the RFC, the spouse (debtor) against whom tlet gasses its decision to maintain
the children may fulfill the obligation to supplyamtenance in kind or in cash. But this
should fundamentally be based on both the neetleegferson claiming it and the means

of the person liable to pay maintenance.

A child whose parents are separated due to nomesdhult should not be subjected to
suffering. Even if there is nothing better thaririy with his both parents happily but if
thing turn out to the contrary and conditions matkies live only with one of his parents,

he has to at least be maintained properly by timecustodial parent.

When the court is ready to decide on the paymemhaihtenance for the child it must
take into account factors like for how long and howch does the non-custodial parent
pays the maintenance to his child. Most of the fithe non-custodial parent is compelled
to pay maintenance until his/her child attains mbjoage (18 years of age). But the
parents may reach an agreement as to the additior&bf payment of maintenance. As
to the amount of the maintenance to be paid, tlet eall take into account the earning
of both parents and the living condition of the figgTnBut this does not help much
because after knowing how much the non-custodieg¢rmaearns, deciding how much

he/she has to pay is something difficult to dedhwi

The other problem revolves around when the papias to effect the payment of
maintenance by their own (out of court) agreemerniyoinvolving third party. Putting
the money into bank account of the person who Isetpaid maintenance is also another
option that the parties willing to take. Making pant by coming to the court every
month and telling the employer of the non-custogeent to deduct from his salary the

amount of maintenance money are also other wagafofcing payment of maintenance.



10.4.4. Visitation Right

Visitation right is a right granted to non custdgiarent. This means in other words that,
the other parent to whom the custody right of ddcisi given must permit the other non-
custodial parent to visit the child. Moreover,dtusually put in the decision of the court
the manner and how often the non-custodian paresits vhis child. However, the
visitation right should not go against the bestiests of the child. Thus, courts put
several restrictions on this right like frequentsngth and location of visitation and
whether someone else or third party besides thecostodial patent must be present.
Therefore, generally speaking, physical custodthefparent who is awarded sole legal
custody is shared through visitation right. There aertain conditions under which
visitation right is denied or restricted. This iben visitation right would affect the child
adversely (Harry D. Krause, Family Law, 1988, p6)19

Some jurisdictions hold the position of denying thsitation right of the non custodial
parent if it “endangers seriously the child’'s plegsi mental, moral or emotional health.”
Other statutes give the court power to deny visitatights simply if visitation is deemed
not to be in the best interest of the child (lbid).

The basic dilemma is that while the grant of meghuhvisitation rights to the non-
custodial parent softens the impact of a custoaysa® and helps preserve for child and
parent a continuing social relationship, coercesitation, when parents ‘hate’ each other
may prolong the child’s trauma. There are timesmwisitation right is so much abused
by the non-custodial parent so that the latter @dwdep intouch with the former spouse
of his/her and with the child (Ibid).

Due to this problem, some argue that forced visitamust be abolished. But, this point
of view would go against the natural right of thelad to know both of his parents. (Harry
D.Krause, Family Law in a Nutsell“8d., 1995, p. 319)How do you explain this

problem in light of the Ethiopian situation?

According to Art. 113(2) of RFC, when the court yides its decision as to who would
be the custodial parent of the child and otherteelanatters like maintenance payment,



and visitation right of the non- custodial parehtias to take into account the income,
age, health, and condition of living of the spouasavell as the age and interest of the
children. But there are cases where by the coomplyiawards the child custody right and
visitation right to either of the parents basedio® mere joint agreement of the parents.
This would go in contrary to what Article 113(2)tpwas “the age and interests of the

children.”

10.5. Summary

It is not arguable that disputes of various naturd magnitude arise between spouses or
partners in an irregular union. But, such dispmest be resolved in one way or another
in order to protect the family as a whole and tot@et the interests of children in
particular.

Family disputes arising in marriage or irregularommnmay be resolved by courts or ADR
methods such as arbitration, conciliation, medratiad the like.

It is obvious that in any society, courts of lave @éine ideal institutions for settlement of
disputes- be it family, commercial or labor disputdowever, various ADR methods are
also as old as society itself for settlement opdiss although the latter cannot absolutely

oust the jurisdiction of courts.

The Ethiopian family laws have also given recogmitio settlement of family disputes
by courts and ADR mechanisms although the rolebeaglayed by courts are quite

different from the roles to be played by ADR medbkars.

10.6. Review Questions

1. Arbitration is basically characterized by involvirape or more neutral third
parties who are usually appointed by the partiesdspute and whose decision is
as binding as a court decision although such detisiay be subject to judicial
review on certain clearly defined grounds. Thermfas the concept of arbitration
and the roles and functions of arbitrators provideder the current Ethiopian

Family laws in line with the basic features of &ddion?



10.

Is the formula adopted by the RFC and regional ffataivs in resolving family
disputes by arbitration better than that adoptedtiat of 1960 Civil Code?
Why/Why not?

Why do you think the role of so-called arbitrategssignificantly reduced under
the RFC as compared to the 1960 Civil Code? Dotlik that the reduction of
the powers of family arbitrators plays roles inespfarding the rights of women
and children?

Should family arbitration proceedings be open ® plblic or closed? Why/why
not?

Under what circumstances should the court sit imeza (in a closed session)
when it entertains family disputes?

The Ethiopian family laws seem to confine themsehie settlement of disputes
by arbitration and court. However, wouldn't it bgpeopriate to incorporate other
ADR forums such mediation, conciliation and theslik the laws in view of the
fact that court congestion/backlog of cases iscanate problem in Ethiopia?
Particularly an ethnic-based federalism is estabtis among other things, to
entertain diversities. However, major family landes (Amhara, Tigray, Oromiya
and SNNP) have adopted the same family disputduteso mechanisms as that
of the RFC. Do you think that is proper? In otheres, wouldn't it be better if
regions were to have embraced other dispute seftiemechanisms that would
fit into their social, political and economic reeds? Discuss.

What would the consequence(s) be if divorce werebéo pronounced by
arbitrators?

As you know, the requirements for the formationirodégular union are not so
astringent as marriage. As regards, terminatictheeiof the parties can put an
end to such union for no apparent reason. If thitte case, why do we talk about
settlement of disputes arising out of irregularom® Discuss.

Field Work

Form a group consisting of 4 or 5 students, gootorts and collect decided cases
in relation to settlement of disputes arising ofitr@arriage and irregular union.

Then, by critically studying the cases, evaluate:



10.1. whether the courts are settling disputesawith the spirit of the law.

10.2. the efficacy of the new family laws in reda@un of family disputes.



