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Chapter One: Introduction to Human Rights Law

1.1 Nature and Definition of Human Rights

Human rights are a special sort of inalienable inerditlement. They attach to all persons
equally, by virtue of their humanity, irrespectieé race, nationality, or membership of any
particular social group. Human rights belong taratividual as a consequence of being human.
The term came into wide use after World War Il,laepg the earlier phrase "natural rights,”
which had been associated with the Greco-Romanepbraf natural law since the end of the
Middle Ages. As understood today, human rights rréte a wide variety of values and
capabilities reflecting the diversity of human ainestances and history. They are conceived of
as universal Universality of human rights is coatrsial, applying to all human beings

everywhere, and as fundamental, referring to esdemtbasic human needs.

The concept of human rights is based on the b#ief every human being is entitled to enjoy
her/his rights without discrimination. Human righdgfer from other rights in two respects.
Firstly, they are characterised by being:
* Inherent in all human beings by virtue of their fanity alone (they do not haweg.,to
be purchased or to be granted);
 Inalienable (within qualified legal boundaries)dan

» Equally applicable to all.

Secondly, the main duties deriving from human sgfall on states and their authorities or

agents, not on individuals.

One important implication of these characterisic€ghat human rights must themselves be
protected by law (‘the rule of law’). Furthermomy disputes about these rights should be
submitted for adjudication through a competent, artipl and independent tribunal, applying
procedures which ensure full equality and fairrtessll the parties, and determining the question
in accordance with clear, specific and pre-existiags, known to the public and openly

declared.



The idea of basic rights originated from the neegrotect the individual against the (arbitrary)
use of state power. Attention was therefore initidbcused on those rights which oblige
governments to refrain from certain actions. Humghts in this category are generally referred
to as ‘fundamental freedoms’. As human rights aewwed as a precondition for leading a

dignified human existence, they serve as a guidg¢@ichstone for legislation.

The specific nature of human rights, as an esdeptecondition for human development,

implies that they can have a bearing on relatiath between the individual and the state, and
between individuals themselves. The individualeste¢lationship is known as the ‘vertical

effect’ of human rights vertical location has niab®rated to be clear for the students. While the
primary purpose of human rights is to establislesubr relations between the individual and the
state, several of these rights can also have iatpies for relations among individuals. This so-
called ‘horizontal effect’ implies, among other ngs, that a government not only has an
obligation to refrain from violating human rightsut also has a duty to protect the individual
from infringements by other individuals. The rightlife thus means that the government must

strive to protect people against homicide by tfelow human beings.

1.2 Historical Development
1.2.1 Pre World War Il Developments

The origins of human rights may be found both ire€kr philosophy and the various world
religions. In the Age of Enlightenment (18th cegjuhe concept of human rights emerged as an
explicit category. Man/woman came to be seen amugsnomous individual, endowed by nature
with certain inalienable fundamental rights thatildobe invoked against a government and
should be safeguarded by it. Human rights were dferth seen as elementary preconditions for

an existence worthy of human dignity.

Before this period, several charters codifying tsgland freedoms had been drawn up
constituting important steps towards the idea oham rights. The first -were tidagna Charta
Libertatum of 1215, the Golden Bull of Hungary (1222), the DanislErik Klippings
Handfaestningpf 1282, theloyeuse Entréef 1356 in Brabant (Brussels), thimion of Utrecht



of 1579 (The Netherlands) and the Englgh of Rightsof 1689. These documents specified
rights, which could be claimed in the light of peutar circumstances(g threats to the freedom

of religion), but they did not yet contain an aferacing philosophical concept of individual
liberty. Freedoms were often seen as rights coedleupon individuals or groups by virtue of
their rank or status.

In the centuries after the Middle Ages, the conadgdiberty became gradually separated from
status and came to be seen not as a privilege $at aght of all human beings. Spanish
theologists and jurists played a prominent rolehis context. Among the former, the work of
Francisco de Vitoria (1486-1546) and Bartolomé des ICasas (1474-1566) should be
highlighted. These two men laid the (doctrinal)rfdation for the recognition of freedom and
dignity of all humans by defending the personahtsgof the indigenous peoples inhabiting the

territories colonised by the Spanish Crown.

The Enlightenment was decisive in the developmérituman rights concepts. The ideas of
Hugo Grotius (1583-1645), one of the fathers of emadinternational law, of Samuel von
Pufendorf (1632-1694), and of John Locke (1632-)&tacted much interest in Europe in the
18th century. Locke, for instance, developed a gelmnsive concept of natural rights; his list
of rights consisting of life, liberty and propertiean-Jacques Rousseau (1712-1778) elaborated
the concept under which the sovereign derived bisgps and the citizens their rights from a
social contract. The term human rights appearedhfirst time in the FrencbBéclaration des
Droits de 'Homme et du Citoygi789).

The people of the British colonies in North Amertoak the human rights theories to heart. The
American Declaration of Independence of 4 July 1W& based on the assumption that all
human beings are equal. It also referred to certahenable rights, such as the right to life,
liberty and the pursuit of happiness. These ideare also reflected in the Bill of Rights which
was promulgated by the State of Virginia in the samear. The provisions of the Declaration of
Independence were adopted by other American stawéshey also found their way into the Bill
of Rights of the American Constitution. The Freraéclaration des Droits de 'Homme et du

Citoyenof 1789, as well as the French Declaration of 178Bected the emerging international



theory of universal rights. Both the American anderfeh Declarations were intended

as systematic enumerations of these rights.

The classic rights of the 18th and 19th centurdested to the freedom of the individual. Even at
that time, however, some people believed thatesiszhad a right to demand that the government
endeavour to improve their living conditions. Takimto account the principle of equality as
contained in the French Declaration of 1789, sé\anastitutions drafted in Europe around 1800
not only contained classic rights, but also inctlideticles which assigned responsibilities to the
government in the fields of employment, welfareblpuihealth, and education. Social rights of
this kind were also expressly included in the Mari€onstitution of 1917, the Constitution of
the Soviet Union of 1918, and the German Constitutif 1919.

In the 19th century, there were frequent interestisputes in connection with the protection of
the rights of minorities in Europe. These conflied to several humanitarian interventions and
called for international protection arrangementse@f the first such arrangements was the
Treaty of Berlin of 1878.

The need for international standards on humangiglats first felt at the end of the 19th century,
when the industrial countries began to introdubtela legislation. This legislation, which raised
the cost of labour, had the effect of worseningrtbempetitive position in relation to countries
that had no labour laws. Economic necessity fotbedstates to consult each other. It was as a
result of this that the first conventions were fatated in which states committed themselves
vis-a-vis other states in regard to their own citizens. Baeenlin Convention of 1906, which
prohibited night-shift work by women can be seerhasfirst multilateral convention meant to
safeguard social rights. Many more labour convestiwere later drawn up by the International
Labour Organisation (ILO),which as founded in 19R®&markable as it may seem, therefore,
while the classic human rights had been acknowledigeg before social rights, the latter were

first embodied in international regulations.



1.2.2 Post World War Il Developments

The atrocities of World War Il put an end to thaditional view that states have full liberty to
decide the treatment of their own citizens. Thaisig of the Charter of the United Nations (UN)
on 26 June 1945 brought human rights within theeeplof international law. In particular, all
UN members agreed to take measures are there maailly large number of articles in UN
Charter which deals will human rights protectioa®totect human rights. The Charter contains
a number of articles specifically referring to humréghts. Less than two years later, the UN
Commission on Human Rights (UNCHR),which was esthbl early in 1946, submitted a draft
Universal Declaration of Human Rights (UDHR). Thbl General Assembly (UNGA) adopted
the Declaration in Paris on 10 December 1948. Taig was later designated Human Rights
Day.

During the 1950s and 1960s, more and more countiiesd the UN. Upon joining the UN, they
formally accepted the obligations contained inltié Charter, and in doing so subscribed to the
principles and ideals laid down in the UDHR. Thisngnitment was made explicit in the
Proclamation of Teheran (1968), which was adoptednd the first World Conference on
Human Rights, and repeated in the Vienna Declaradiod Programme of Action, which was
adopted during the Second World Conference on HuRigints (1993).

Since the 1950s, the UDHR has been backed up &sga humber of international conventions.
The most significant of these conventions are titerhational Covenant on Civil and Political
Rights (ICCPR) and the International Covenant omnBmic, Social and Cultural Rights
(ICESCR).

These two Covenants, together with the UDHR, fdmmIhternational Bill of Human Rights. At
the same time, many supervisory mechanisms havedreated, including those responsible for

monitoring compliance with the two Covenants.

Human rights have also been receiving more and ratention at the regional level. For

example, in the European, the Inter-American aedAthiican context, standards and supervisory



mechanisms have been developed have already hagnhificant impact on human rights

compliance in the respective continents, and pretasontribute to compliance in the future.

1.3 Theories of Human Rights: Justification

The *justification” of a right refers to how we argue for its existenevhat philosophical

assumptions and theories we use to defend andedérright.

Politicians, states and people do not necessasgdyamy explicit philosophical theory to support
their views, or to explain why they believe in e@mtlaws or basic rights, but they inevitably

have some type of theory.

Also, the nature of public policy is compromise angh-mash. Usually, no one philosophical

theory wins out. Instead, policies reflect compisia between different theories.

1.3.1 Classification of Human Rights

The term ‘human rights’, is used to denote a brgettrum of rights ranging from the right to
life to the right to a cultural identity. They inlve all elementary preconditions for a dignified
human existence. These rights can be ordered ardifisd in different ways. At the
international level, a distinction has sometimesrbmade between civil and political rights, on
the one hand, and economic, social and culturaltsign the other. This section clarifies this
distinction. Since other classifications are alsed) these will likewise be reviewed, without
claiming, however, that these categorisations cefe international consensus. It is also clear

that the various categorisations overlap to a clemable extent.

Although human rights have been classified in almemof different manners it is important to
note that international human rights law stresbas &ll human rights are universal, indivisible
and interrelated g(g Vienna Declaration and Programme of Action (199%ra. 5). The

indivisibility of human rights implies that no rigls more important than any other.



i. CLASSIC AND SOCIAL RIGHTS

One classification used is the division betweenssic’ and ‘social’ rights. ‘ Classic’ rights are
often seen to require the non-intervention of tlages(negative obligation), and ‘social rights’ as
requiring active intervention on the part of thatst Classfying human rights in terms of
negative and positive ovligations may have its alefects for a certain right may involve both
negative and positive obligations for its effectrealization. In other words, classic rights entalil
an obligation for the state to refrain from certagtions, while social rights oblige it to provide
certain guarantees. Lawyers often describe claggits in terms of a duty to achieve a given
result (‘obligation of result’) and social rights iterms of a duty to provide the means
(‘obligations of conduct’). The evolution of intetional law, however, has led to this distinction
between ‘classic’ and ‘social’ rights has becomereasingly awkward. Classic rights, such as
civil and political rights, often require considbla investment by the state. The state does not
merely have the obligation to respect these rightg, must also guarantee that people can
effectively enjoy them. Hence, the right to a taial, for instance, requires well-trained judges,
prosecutors, lawyers and police officers, as welhdministrative support. Another example is

the organisation of elections, which also entaih ltosts.

On the other hand, most ‘social’ rights containmedats that require the state to abstain from
interfering with the individual’s exercise of thigiit. As several commentators note, the right to
food includes the right for everyone to procurdrtioevn food supply without interference; the
right to housing implies the right not to be a wictof forced eviction; the right to work
encompasses the individual’s right to choose hisdiagn work and also requires the state not to
hinder a person from working and to abstain fronasoees that would increase unemployment;
the right to education implies the freedom to dg&thtand direct educational establishments; and
the right to the highest attainable standard ofthemplies the obligation not to interfere with

the provision of health care.

In sum, the differentiation of ‘classic’ rights fro‘social’ rights does not reflect the nature o th

obligations under each set of rights.



i.  CIVIL, POLITICAL, ECONOMIC, SOCIAL AND CULTURAL RI  GHTS
Civil rights

The term ‘civil rights’ is often used with referent¢o the rights set out in the first eighteen
articles of the UDHR, almost all of which are ats out as binding treaty norms in the ICCPR.
From this group, a further set of ‘physical intégrights’ has been identified, which concern the
right to life, liberty and security of the pers@md which offer protection from physical violence
against the person, torture and inhuman treatnaebitrary arrest, detention, exile, slavery and
servitude, interference with one’s privacy and righownership, restriction of one’s freedom of
movement, and the freedom of thought, consciendeeligion.

The difference between ‘basic rights’ (see belomd ghysical integrity rights’ lies in the fact
that the former include economic and social rightg,do not include rights such as protection of

privacy and ownership.

Although not strictly an integrity right, the right equal treatment and protection in law
certainly qualifies as a civil right. Moreover, ghight plays an essential role in the realisatibn

economic, social and cultural rights.

Another group of civil rights is referred to undie collective term ‘due process rights’. These
pertain, among other things, to the right to a pubkaring by an independent and impartial
tribunal, the ‘presumption of innocence’, the bis in idenprinciple and legal assistance (see,
e.g.,Articles 9, 10, 14 and 15 of the ICCPR).

Palitical rights

In general, political rights are those set oufrticles 19 to 21 of the UDHR and also codified

in the ICCPR. They include freedom of expressioeedom of association and assembly, the
right to take part in the government of one’s coyraind the right to vote and stand for election
at genuine periodic elections held by secret bglee Articles 18, 19, 21, 22 and 25 of the
ICCPR).



Economic and social rights

The economic and social rights are listed in Aescl22 to 26 of the UDHR, and further
developed and set out as binding treaty norms & IGESCR. These rights provide the
conditions necessary for prosperity and wellbetgonomic rights refer, for example, to the
right to property, the right to work, which onesdty chooses or accepts, the right to a fair wage,
a reasonable limitation of working hours, and tradén rights. Social rights are those rights
necessary for an adequate standard of living, dmeturights to health, shelter, food, social care,
and the right to education ( Articles 6 to 14 of tCFESCR).

Cultural rights

The UDHR lists cultural rights in Articles 27 anfl.Z'hese include the right to participate freely
in the cultural life of the community, to share soientific advancement, and the right to the
protection of the moral and material interests Itexy from any scientific, literary or artistic
production of which one is the author (see alsocketl5 of the ICESCR and Article 27 of the
ICCPR).

» Thealleged dichotomy between civil and political rights, and economic, social and cultural
rights
Traditionally, it has been argued that there arelfumental differences between economic, social
and cultural rights, and civil and political righ&hese two categories of rights have been seen as
two different concepts and their differences hagerb characterised as a dichotomy. According
to this view, civil and political rights are conei@d to be expressed in a very precise language,
imposing merely negative obligations which do require resources for their implementation,
and which, therefore, can be applied immediately. tBe other hand, economic, social and
cultural rights are considered to be expresse@dgue terms, imposing only positive obligations
conditional on the existence of resources and therénvolving a progressive realisation.
As a consequence of these alleged differencegsitbeen argued that civil and political rights
are justiciable whereas economic, social and alltughts are not. In other words, this view
holds that only violations of civil and politicalghts can be adjudicated by judicial or similar

bodies, while, economic, social and cultural rights ‘by their nature’ non-justiciable.



Over the years, economic, social and cultural gdidve been re-examined and their juridical
validity and applicability have been increasinglyessed. During the last decade, we have
witnessed the development of a large and growindybof case-law of domestic courts
concerning economic, social and cultural rightsisTdase-law, at the national and international
level, suggests a potential role for creative asmusgive decisions of judicial and quasi-judicial

bodies with respect to these rights.

iii. FUNDAMENTAL AND BASIC RIGHTS

Fundamental rights are taken to mean such righteeasight to life and the inviolability of the
person. Within the UN, extensive standards have ldeweloped which, particularly since the
1960s, have been laid down in numerous conventibadarations and resolutions, and which
bring already recognised rights and matters ofcgalhich affect human development into the
sphere of human rights. Due to the concern thabadbdefinition of human rights may lead to
the notion of ‘violation of human rights’ losingrse of its significance has generated a need to
distinguish a separate group within the broad @aiegf human rights. Increasingly, the terms

‘elementary’, ‘essential’, ‘core’ and ‘fundamentaliman rights are being used.

Another approach is to distinguish a number of ibaghts’, which should be given absolute
priority in national and international policy. Tlemclude all the rights which concern people’s
primary material and non-material needs. If thagermt provided, no human being can lead a
dignified existence. Basic rights include the rightife, the right to a minimum level of security,
the inviolability of the person, freedom from slayend servitude, and freedom from torture,
unlawful deprivation of liberty, discrimination amadher acts which impinge on human dignity.
They also include freedom of thought, consciena# rafigion, as well as the right to suitable
nutrition, clothing, shelter and medical care, atiter essentials crucial to physical and mental
health.

Mention should also be made of so-called ‘partibga rights’. For instance, the right to

participate in public life through elections (whighalso a political right; see above) or to take

part in cultural life. These participation righte agenerally considered to belong to the category

10



of fundamental rights, being essential precond#idor the protection of all kinds of basic

human rights.

iv. OTHER CLASSIFICATIONS

Freedoms

Preconditions for a dignified human existence haften been described in terms of freedoms
(e.g.,freedom of movement, freedom from torture, aneédmm from arbitrary arrest). United
States President, Franklin D. Roosevelt, summariBede preconditions in his famous ‘Four

Freedoms Speech’ to the United States Congress darfiary 1941:

* Freedom of speech and expression;

» Freedom of belief (the right of every person tosigp God in his own way);

* Freedom from want (economic understandings whidhsecure to every nation a healthy
peace-time life for its inhabitants); and

* Freedom from fear (world-wide reduction of armamsetd such a point and in such a
thorough fashion that no nation would be able tommit an act of physical aggression
against any neighbour). Roosevelt implied thatgnified human existence requires not only
protection from oppression and arbitrariness, s access to the primary necessities of

life.

Civil liberties

The concept of ‘civil liberties’ is commonly knowparticularly in the United States, where the
American Civil Liberties Union (a non-governmentaiganisation) has been active since the
1920s. Civil liberties refer primarily to those hamrights which are laid down in the United

States Constitution: freedom of religion, freeddnthe press, freedom of expression, freedom of
association and assembly, protection against erente with one’s privacy, protection against
torture, the right to a fair trial, All the rightf workers. This classification does not correspond

to the distinction between civil and political righ

11



Individual and collective rights

Although the fundamental purpose of human rightghes protection and development of the

individual (individual rights), some of these righare exercised by people in groups (collective
rights). Freedom of association and assembly, tneedf religion and, more especially, the

freedom to form or join a trade union, fall intasticategory. The collective element is even more
evident when human rights are linked specificatlyatmembership of a certain group, such as
the right of members of ethnic and cultural minestto preserve their own language and culture.
One must make a distinction between two types gtitsi which are usually called collective

rights: individual rights enjoyed in associatiortiwothers, and the rights of a collective.

The most notable example of a collective humantrigjthe right to selfdetermination, which is
regarded as being vested in peoples rather thardividuals (see Articles 1 of the ICCPR and
ICESCR). The recognition of the right to self-deteration as a human right is grounded in the
fact that it is seen as a necessary preconditionthfe development of the individual. It is
generally accepted that collective rights may ndtinge an universally accepted individual

rights, such as the right to life and freedom frimmure.

First, second and third generation rights
The division of human rights into three generatioras first proposed by Karel Vasak at the
International Institute of Human Rights in StrastgpuHis division follows the principles of

Liberté Egalité andFraternité of the French Revolution.

First generation rights are related to liberty aefér fundamentally to civil and political rights.
The second generation rights are related to eguafitluding economic, social and cultural
rights. Third generation or ‘solidarity rights’ aavgroup and collective rights, which include,
inter alia, the right to development, the right to peace dm=dright to a clean environment. The
only third generation right which so far has be@reg an official human rights status - apart
from the right to self-determination, which is ohber standing - is the right to development (see
the Declaration on the Right to Development, adbfe the UNGA on 4 December 1986, and
the 1993 Vienna Declaration and Programme of Act{®aragraph 1, 10)). The Vienna

Declaration confirms the right to development aso#ective as well as an individual right,

12



individuals being regarded as the primary subjedftsddevelopment. Recently, the right to
development has been given considerable attermidhe activities of the High Commissioner
for Human Rights. The EU and its member states eiplicitly accept the right to development

as part of the human rights concept.

While the classification of rights into ‘generatgmas the virtue of incorporating communal and
collective rights, thereby overcoming the indivilsamoral theory in which human rights are
grounded, it has been criticised for not beingdmistlly accurate and for establishing a sharp
distinction between all human rights. It would berm interesting if how hte concepts of
generations of tights is at adds with the Tehrasclemmation or the UDPA was described or

explained.

1.4 Sources of Human Rights Law

Since time immemorial, states and peoples havereghti@to formal relationships with each
other. Over the ages, traditions have developedoon such relationships are conducted. These
are the traditions that make up modern ‘internatidaw’. Like domestic law, international law
covers a wide range of subjects such as secuigigndatic relations, trade, culture and human
rights, but it differs from domestic legal systeima number of important ways. In international
law there is no single legislature, nor is therasirgle enforcing institution. Consequently,
international law can only be established with¢hasent of states and is primarily dependent on
self-enforcement by the same states. In cases wfcompliance there is no supra-national
institution; enforcement can only take place by nseaf individual or collective actions of other

states.

This consent, from which the rules of internatiolaa are derived, may be expressed in various
ways. The obvious mode is an explicit treaty, inpgbligations on the states parties. Such
‘treaty law’ constitutes a dominant part of modénternational law. Besides treaties, other
documents and agreements serve as guidelinesgftetimviour of states, although they may not
be legally binding. Consent may also be inferrezmfrestablished and consistent practice of

states in conducting their relationships with eatiher. The sources of international law are

13



many and states commit to them to different degréls internationally accepted classification
of sources of international law is formulated intiéle 38 of the Statute of the International
Court of Justice. Forming one of the regimes afnimational law, human rights law has the same

source with the former.

a) International conventions, whether general otiqa4ar;

b) International custom, as evidence of generaitp@accepted as law;
c) The general principles of law recognised bylisgd nations;

d) Subsidiary means for the determination of ratielaw such as judicial
decisions and teachings of the most highly quaipablicists.

These sources will be analysed below.

A. International Conventions

International treaties are contracts signed betveates. They are legally binding and impose
mutual obligations on the states that are partgny particular treaty (states parties). The main
particularity of human rights treaties is that theyose obligations on states about the manner

in which they treat all individuals within theirrjadiction.

Even though the sources of international law arehmerarchical, treaties have some degree of
primacy. Nowadays, more than forty major internagicconventions for the protection of human
rights have been adopted. International human gidhgaties bear various titles, including
‘covenant’, ‘convention’ and ‘protocol’; but whahdy have in commone are the explicit

indication of states parties to be bound by trexims.

Human rights treaties have been adopted at theersal level (within the framework of the
United Nations and its specialised agencies, fetaimce, the ILO and UNESCO) as well as
under the auspices of regional organisations, sagkhthe Council of Europe (CoE), the
Organisation of American States (OAS) and the AftitJnion (AU) (formerly the Organisation
of African Unity (OAU)). These organisations hauweatly contributed to the codification of a

comprehensive and consistent body of human rigls |
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i. UNIVERSAL CONVENTIONS FOR THE PROTECTION OF HUMAKBHR'S

Human rights had already found expression in thee@ant of the League of Nations, which led,
inter alia, to the creation of the International Labour Oigation. At the San Francisco
Conference in 1945, held to draft the Charter & tnited Nations, a proposal to adopt a
‘Declaration on the Essential Rights of Man’ was fauward but was not examined because it
required more detailed consideration than was plesat the time. Nonetheless, the UN Charter
clearly speaks of ‘promoting and encouraging resper human rights and for fundamental
freedoms for all without distinction as to racex,danguage or religion’ (Article 1, para. 3). The
idea of promulgating an ‘international bill of righwas developed immediately afterwards and
led to the adoption in 1948 of the Universal Deafian of Human Rights (UDHR).

The UDHR, adopted by a resolution of the Unitedidie General Assembly (UNGA), although
not a treaty, is the earliest comprehensive hungrsrinstrument adopted by the international
community. On the same may that it adopted the &fsal Declaration, the UNGA requested the
UN Commission on Human Rights to prepare, as aemaftpriority, a legally binding human
rights convention. Wide differences in economic aodial philosophies hampered efforts to
achieve agreement on a single instrument, but %4 1®&o draft conventions were completed and
submitted to the UNGA for consideration. Twelve ngedater, in 1966, the International
Covenant on Economic, Social 21 and Cultural Rigl@&E SCR) and the International Covenant
on Civil and Political Rights (ICCPR) were adoptad,well as the First Optional Protocol to the
ICCPR, which established an individual complairmscpdure. Both Covenants and the Optional
Protocol entered into force in 1976. A Second Qpid’rotocol to the ICCPR, on the abolition
of the death penalty, was adopted in 1989 and eshiato force in 1991.

The ‘International Bill of Human Rights’ consiststhe Universal Declaration of Human Rights,

the ICESCR, and the ICCPR and its two Optionaldais. The International Bill of Rights is

the basis for numerous conventions and nationatitations.
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Besides the International Bill of Human Rights, amier of other instruments have been
adopted under the auspices of the UN and othenetienal agencies. They may be divided into
three groups:
a) Conventions elaborating on certain rigitger alia:

» The Convention on the Prevention and Punishmetiteo€rime of Genocide (1948)

* ILO 98 concerning the Right to Organise and to Barg ollectively (1949)

* The Convention Against Torture and Other Crughuman or Degrading Treatment or

Punishment (1984)

b) Conventions dealing with certain categorieserspns who may need special protectiater

alia:

The Convention relating to the Status of Refug&6581), and the 1967 Protocol thereto
The Convention on the Rights of the Child (1989)

Optional Protocol to the Convention on the Rightghe Child on the involvement of

children in armed conflicts (2000)

* Optional Protocol to the Convention on the Righit¢he Child on the sale of children,
child prostitution and child pornography (2000)

e ILO 169 concerning Indigenous and Tribal Peopteldependent Countries (1989)

The International Convention on the Protectionhef Rights of All Migrant Workers and
Members of Their Families (2000)
c) Conventions seeking to eliminate discrimination
* ILO 111 concerning Discrimination in respect of Haymnent and Occupation (1958)
* UNESCO Convention against Discrimination in Edumat{1960)
* The International Convention on the EliminationAdf Forms of Racial Discrimination
(1965)
» International Convention on the Suppression andshament of the Crime of Apartheid
(1973)
* The Convention on the Elimination of All Forms ofsBrimination Against Women
(1979) and its Optional Protocol (2000)
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. REGIONAL CONVENTIONS FOR THE PROTECTION OF HUMABHR' S

The UN Charter encourages the adoption of regimséluments for the establishment of human
rights obligations, many of which have been of @uemportance for the development of
international human rights law. The Council of Epgoadopted in 1950 the European
Convention for the Protection of Human Rights anmhdamental Freedoms, supplemented by
the European Social Charter in 1961, the Europemarvéhtion for the Prevention of Torture and
Inhuman or Degrading Treatment or Punishment in7128d the Framework Convention on
National Minorities in 1994,

The American Convention on Human Rights was adoptet969, under the auspices of the
Organisation of American States. This Conventios lbeen complemented by two protocols, the
1988 Protocol of San Salvador on Economic, Soaiad, Cultural Rights and the 1990 Protocol
to Abolish the Death Penalty. Other Inter-Ameridaanventions include the Convention to
Prevent and Punish Torture (1985), the Conventiorthe Forced Disappearances of Persons
(1994), and the Convention on the Prevention, Pumént and Eradication of Violence against
Women (1995).

In 1981, the Organisation of African Unity, now tA&ican Union, adopted the African Charter

on Human and Peoples’ Rights. Two protocols toGharter have been adopted: the Additional
Protocol on the Establishment of the African CamtHuman and Peoples’ Rights (1998), and
the Protocol on the Rights of Women in Africa 0@3). Other African instruments include the
Convention Governing the Specific Aspects of Redugroblems in Africa (1969), and the

African Charter on the Rights and Welfare of theldC{L990).

B. International custom

Customary international law plays a crucial rolenternational human rights law. The Statute of
the International Court of Justice refers to ‘gah@ractice accepted as law’. In order to become
international customary law, the ‘general practiceéds to represent a broad consensus in terms
of content and applicability, deriving from a settisat the practice is obligatorgginio juris et
necessitatis Customary law is binding on all states (excépoise that may have objected to it

during its formation), whether or not they havefied any relevant treaty.
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One of the important features of customary inteonai law is that customary law may, under
certain circumstances, lead to universal jurisdictr application, so that any national court may
hear extra-territorial claims brought under intéioraal law. In addition, there also exists a class
of customary international lawys cogensor peremptory norms of general international law,
which are norms accepted and recognised by thenattenal community of states as a whole as
norms from which no derogation is permitted. Untler Vienna Convention on the Law of

Treaties (VCLT) any treaty which conflicts with arpmptory norm is void.

Many scholars argue that some standards laid dowtheé Universal Declaration of Human
Rights (which in formal terms is only a resolutioithe UNGA and as such not legally binding)
have become part of customary international lava aesult of subsequent practice; therefore
they would be binding upon all states. Within tle@alm of human rights law the distinction

between concepts of customary law, treaty law,gereeral principles of law are often unclear.

The Human Rights Committee in its General Commeh{1D94) has summed up the rights
which can be assumed to belong to this part ofnateonal law which is binding on all states,
irrespective of whether they have ratified relevesriventions, and to which no reservations are

allowed:

[A] State may not reserve the right to engage avealty, to torture, to subject persons to cruel,
inhuman or degrading treatment or punishment, toitearily deprive persons of their lives, to
arbitrarily arrest and detain persons, to deny fileen of thought, conscience and religion, to
presume a person guilty unless he proves his imuaeto execute pregnant women and
children, to permit the advocacy of national, rdom religious hatred, to deny to persons of
marriageable age the right to marry, or to denynimorities the right to enjoy their own culture,

profess their own religion, or use their own langaaAnd [...] the right to a fair trial [...].
Although this list is subject to debate and coutdgbly be extended with other rights not in the

field of civil and political rights (for instancegenocide and large parts of the Four Geneva

Conventions on International Humanitarian Law), @@mmittee underlines that there is a set of
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human rights whichde jureare beyond the (politically oriented) debate on uheversality of

human rights.

C. General principles of law

In the application of both national and internasiblaw, general or guiding principles are used.
In international law, they have been defined agidal propositions resulting from judicial
reasoning on the basis of existing pieces of iatiional law’. At the international level, general
principles of law occupy an important place in clse regarding human rights. A clear example
is the principle of proportionality, which is imgant for human rights supervisory mechanisms
in assessing whether interference with a humant rigay be justified. Why are general
principles used? No legislation is able to pro\agswers to every question and to every possible
situation that arises. Therefore, rules of law ong@ples that enable decision-makers and

members of the executive and judicial branchestideg on the issues before them are needed.

General principles of law play two important roles: the one hand, they provide guidelines for
judges, in particular, in deciding in individual ses; on the other hand, they limit the
discretionary power of judges and of members ofekecutive in their decisions in individual

cases.

D. Subsidiary means for the determination of rule®f law

According to Article 38 of the Statute of the Imtational Court of Justic@udicial decisions and
the teachings of the most qualified publicasts ‘subsidiary means for the determination oésul
of law’. Therefore, they are not, strictly speakirigrmal sources, but they are regarded as
evidence of the state of the law. As for the jualidecisions, Article 38 of the Statute of the
International Court is not confined to internatibui@cisions (such as the judgements of the
International Court of Justice, the Inter-Americ@ourt, the European Court and the future
African Court on Human Rights); decisions of nasibtnibunals relating to human rights are also
subsidiary sources of law. The writings of scholzstribute to the development and analysis of
human rights law. Compared to the formal standatting of international organs the impact is
indirect. Nevertheless, influential contributiorsve been made by scholars and experts working

in human rights fora, for instance, in the UN Sulm@nission on the Promotion and Protection
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of Human Rights, as well as by highly regarded NG&&h as Amnesty International and the

International Commission of Jurists.
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Chapter Two: Human Rights Systems :( Substantive Rhts, Institutions and

Procedures)

2.1 The Universal System: The UN System
2.1.1 The Legal Framework

A. The UN Charter
Adopted on 26 June 1945, the United Nations Chavésy designed to establish the foundations
of a new peaceful world order. Drawing lessons fritr@ appalling atrocities of the Second
World War, the Charter’s primary aim was thus teesaucceeding generation from the scourge
of war (preamble, paragraph 2) and to ensure thmtemance of international peace and
security. Within such broad and ambitious objedjva respect for human rights and
fundamental freedoms found its significant thoughbevalent reflection. The Charter has
demonstrated not only a move towards the lastingséable internationalization of human rights
but it has also implied their contribution to ensgrthe establishment of the peaceful, post-war

world order.

Under the Dumbarton Oaks proposals for the Unitatads of 1944, the four powers intended
to have rather a general reference to human rigimally, during the San Francisco Conference,
more extensive references to human rights wereidiec in the Charter, albeit this compromise
was achieved at the expense of less imperativeulatians. Finally, the Charter refers to human
rights in altogether seven provisions of diversifieontent and character (Paragraph 3 of the
preamble, Article 1(3), Articles 55 and 56, Artidé(C), Article 13(1)(b), Article 62(2) and (3),
and Article 68).

As reflected in the preamble to the Charter, th&ddnNations were guided, among others, by
the motive to reaffirm faith in fundamental humaghts, in the dignity and worth of the human
person, in the equal rights of men and women andatibns large and small (preambular
paragraph 3). Having declared their lofty motivbe, United Nations granted respect for human
rights the status of one of the fundamental purpo$e¢he organization. The Charter sets out that

the purpose of the United Nations will be, inteaato achieve international cooperation also in
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promoting and encouraging respect for human rights for fundamental freedoms for all with

out distinction as to race, sex, language, origligArticle 1(3)).

More specific rules of conduct aimed at the accashpient of these tasks are contained in three
sets of provisions of the Charter: on internatioe@nomic and social cooperation (Articles 55

and 56), on the international trusteeship systertigl& 76(c) and on the functions and powers of

the UN organs in this sphere (Article 13(1)(b),i&lg 62(2) and (3), and Article 68).

Of particular consequence is the first set of humigints provisions which relates to international
economic and social cooperation laid down in Cha@teof the Charter. Its Article 55 sets forth

that with a view to the creation of conditions tdlslity and well-being which are necessary for
peaceful and friendly relations among nations basedespect for the principle of equal rights
and self-determination of peoples, the United Netishall promote, inter alia, universal respect
for, and observance of human rights and fundamématoms for all without distinction as to

race, sex, language, or religion (Article 55(c)% &direct extension these provisions, Article 56
provides that all Members pledge themselves to jake# and separate action in cooperation

with the Organization for the achievement of thepgmses set fourth in Article 55.

As far as the second set of provisions is conceritedias provided that one of the basic
objectives of the international trusteeship syst@hapter of the Charter) will also be to
encourage respect for human rights and for fundgah&eedoms for all without distinction as to
race, sex, language, or religion, and to encouragegnition of the interdependence of the

people of the world (Article 76 (c))

With in the third set of provisions, the Chartarnslated its objectives and role in the field of
human rights into the functions and powers of numise UN organs. Thus, the General
Assembly was assigned the tasks of initiating ssidind making recommendations for the
purpose, inter alia, of promoting international peration in the economic, social, cultural,
educational, and health fields, and assisting enréalization of human rights and fundamental

freedoms for all without distinction as to races,danguage, or religion (Article 13(b).
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Another principal organ of the United Nations, ®eonomic and Social Council, was entrusted
in Article 62 with a function to make recommendasdor the purposes of promoting respect
for, and observance of, human rights and fundarmhdérgadoms for all (paragraph 2) and to

prepare draft conventions for submission to theegdrAssembly, with respect to matters falling

within its competence) paragraph 3). For organreti purposes, Article 68 provides that [T]he

Economic and Social Council shall set up commissiareconomic and social fields and for the
promotion of human rights, and such other commissas may be required for the performance
of its functions.

It may be concluded that both the number and tbpesof human rights provisions in the UN

Charter is prima facie quite impressive in itsélis becomes particularly evident when the UN
Charters is contrasted with its predecessor, thee@ant of the League of Nations, which was
entirely silent on human rights issues. However asflection of the compromise reached at the
San Francisco Conference in 1945, the human riglatsses of the Charter show signs of

ambivalence and vagueness.

In order to properly appreciate the legal charaatet significance of the UN Charter Human

Rights Provisions please read the following extfam.

Although both in the Preamble and in Article 1(Bg tCharter sets out nothing but the pious
intentions and purposes of the United Nations ia field of human rights, it nevertheless
translated these general statements of a commenmtioh into several specific obligations set
forth in its operative part. Thus there is nothinghese provisions, particularly in the Preamble,

that would add to or subtract from the operative\psions of the main text of the Charter.

It is significant in itself, however, that the Cherconferred on human rights the rank of not an
ad hoc, but of a long-term and constant objectifehe United Nations. Thus the Charter
assumes in essence a permanent and dynamic attituthee part of the United Nations, both the
organization and its members, towards respect tonén rights. This conclusion may directly be
inferred from the content and nature of all seveimhn rights provisions. In particular, it is

confirmed by the mandatory wording of Article 13({ipitiating studies and making
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recommendations by the General Assembly), Art&sls ®onjunction with Article 56 (action for
international cooperation) and Article 68 (expligitention of setting up a commission) in the

field of human rights.

One of the innovative approaches reflected in tin@ém rights provisions of the Charter is their
formulation in an interdependent context as onergmeisite for ensuring international peace
and security, friendly relations among nations, fared of peoples and other socioeconomic
objectives. Human rights were thus placed againstaader background of political, economic
and social aspects. This linkage is most clearlyisaged in Articles 55 and 56. Although the
very relationship between peace, development anthhuights is not entirely a new concept, it
lifts this interdependence to the level of the awgation’s primary purposes. In other words,
obligations of international cooperation for the haevement of these values and purposes
created a normative framework and potentials faitHer joint and separate actions by the
United Nations and their Members. Human rights sksiin the Carter exhibit also clear signs

of weakness and vagueness both politically andliega

Irrespective of its lofty statements, the Chartas mot adequately addressed the problem of
colonialism. The whole arrangement concerning ateaship system and human rights (Article
76) was nothing but a reflection of the then cabpiowers double standards. The international
community learned much about the inhumanity of dazAand Communism, but at the same time
accepted colonialism as another malaise and enefrfyuman rights based on a respect for

inalienable and inherent human dignity.

In assessing the seven human rights provisionkeofCharter one should also point to certain

weaknesses in their legal character. While the @rarefers throughout its text to the concept of
human rights and fundamental freedoms, their daimiis missing, nor does the Charter make
any mention of the machinery to be used to sete® bbservance. This weakness appears,
however, to be of significance since the drafteérgshe Charter were well aware from their

domestic constitutional and political backgroundawvkhe terms human rights and fundamental
freedoms had meant in at least their commonsensieahings. In addition, one may reasonably

guestion the very indispensability of elaboratinglsa definition. The real problem that remains
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is thus not the general and descriptive definittdrhuman rights and fundamental freedoms as
such, but rather defining their extent, the idecdifion of their precise content and their defining
their extent, the identification of their precisentent and their implementation mechanisms.
These demands were largely remedied and satisfigd thhe adoption of the Universal
Declaration of Human Rights, the International Coaets and other instruments, including the

establishment of conventional and extra-conventiom@nitoring procedures.

Furthermore, while there should be no doubt thattlaése provisions of the Charter, whatever
their wording, are legally binding treaty provisintheir imperative and binding force is diverse
in nature. In the human rights clauses of the UNu@¥r there is a somewhat general, cautious
and open-ended manner in the way they were dralftesl.no coincidence that one encounters
referenced in the Charter to such terms as prongotiencouraging and assisting in the
realization of, instead of tougher terms like pmotileg, maintaining, safeguarding or

guaranteeing human rights and fundamental freedoms.

Furthermore, a deliberate resort to these open-enttgms was coupled with attributing no
power functions to such organs as the General Aslsear the Economic and Social Council,
which shall initiate studies and may make recomratonds (see Articles 13 and 62). During the
San Francisco Conference proposals that the Chastesuld assure not only promotion and
observance, but also protection of human rightss vaefeated because some delegations
believed that such language would have inappropljataised expectations in relation to the

United Nations action on specific human rights peots.

There is actually no doubt that the factor whichsthodetermined the open-ended formulation
of human rights clauses was the prohibition, camdi in Article 2(7), of intervention by the

United Nations in matters which are essentiallyhmitthe domestic jurisdiction of States. On the
other hand, however, already in 1945 this principlas construed in terms of a prohibition

against exerting direct pressure through force loe threat of force. Thus the very discussion,
study, enquiry or making recommendations on hungintg problems does not constitute an
intervention in the sense of Article 2(7). Althodbis interpretation was challenged for decades
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by predominantly autocratic regimes, it finally gad ground and is virtually universally
recognized nowadays.( But its legal basis is stilitroversial)

All in all, these developments help to explain atarify why among the seven principles
enshrined in Article 2 it is not possible to idéntan explicit formulation of the principle of

international respect for human rights, while thenpiple of the prohibition of interference in

the internal affairs of States eventually prevailédis nevertheless possible to submit that a
series of detailed provisions in the Charter argt@sthe recognition of the international respect
for human rights as a key principle of the UnitealtiNns. The experience of the United Nations
has shown that harmonization of Article 2(7) and tuman rights clauses of the Charter have

proved to be feasible.

Notwithstanding the apparent weaknesses of hungntsriclauses in the UN Charter and their
largely ‘lex imperfecta’ character, one should rmterlook the fact that they remain binding

international legal obligations for all the membarthe international community.

B. The UDHR

The adoption of declaration of the human rights wasisaged as the very first item on the
United Nations agenda within the proramme of thierimational Bill of Human Rights. The task
of preparing a declaration was given to the Comimmssn Human Rights which started its work
in 1947 and established for that purpose a draftorgmittee of eight members chaired by Mrs.
Eleanor Roosevelt. In 1948 the Commission adopteddraft Declaration and submitted it
through the Economic and Social Council to the G@n&ssembly. After lengthy discussions at
the General Assembly and its Third Committee, tleel&ation was adopted on 10 December
1948 during the third session of the Assembly at@aillot Palace in Paris. The Declaration
was adopted by forty-eight votes in favor, noneirsgjaand eight abstentions (Byelorussia,
Czechoslovakia, Poland, Saudi Arabia, South Afrit¥raine, USSR and Yugoslavia).
Altogether the Declaration was drafted and evehtuadopted within two years. This
unguestionable success might not have been achieseidbsequent years due to increasing Cold
War tensions between East and West which detriftgraéfected the work of the United

Nations in human rights and other fields.
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The Universal Declaration was adopted through Reisol 217(111) which contained five parts:
Part A, the text of the Declaration as such; ParRight of Petition; Part C, Fate of Minorities;
Part D, Publicity to be Given to the Universal Bation of Human Rights; and Part E,
preparation of a Draft Covenant on Human Rights Bmdft Measures of Implementation.
Contained in part A of Resolution 217(lll), the Marsal Declaration is made up of the Preamble
and 30 articles which comprise its operative paypically for international instruments, the
Preamble spells out the philosophy, motives anggses which guided the drafters of the

Universal Declaration.

The Preamble to the Declaration is significantdeveral reasons. Its fundamental message lies
in the statement that recognition of the inhereghity and of the equal and inalienable rights of
all members of the human family is the foundatidérfreedom, justice and peace in the world
(Paragraph 1). The Preamble thus refers to theeptmoof inherent human dignity and the
inalienable nature of human rights as the philoggbhsources of the Declaration and
inspirations for further development of human rgghAlthough such a formulation is often
characterized as reflection of Western liberalisiometheless these concepts are discernible in
all human cultures of the world. It is thus paraely significant that the Preamble calls for inter
cultural consensus by indicating that a common tstdeding of these rights and freedoms is of
the greatest importance for the full realizatioritef pledge of Members of the United Nations to
achieve the promotion of universal respect for abservance of human rights and fundamental

freedoms (paragraphs 6 and 7).

The Preamble also reflects its pre-1945 roots bty out that disregard and contempt for
human rights have resulted in barbarous acts whasle outraged the conscience of mankind.
Against this background the Universal Declaratiomainces the advent of a world in which
human beings shall enjoy freedom of speech behdffeeedom from fear and want has been
proclaimed as the highest aspiration of the compewple (paragraph 2). The latter provisions
reflect explicitly the Four Freedoms Message to W& Congress by Franklin D. Roosevelt in
January 1941.
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These significant statements are further accomgdnyea unique formulation that it is essential,
if man is not to be compelled to have recoursa st resort, to rebellion against tyranny and
oppression, that human rights should be protectethe rule of law. It is not so much the
functional link between rights and the rule of ldlat is innovative here, but rather the
confirmation by the Declaration of the customaghtiof people to resist oppressive governance
(paragraph 3).

Another important element of the Preamble is tleegaition, in its final paragraph, of the rights
and freedoms contained in the Declaration as a amstandard of achievement for all peoples
and nations. This common standard (in French, LADecemmon) seems to presuppose both a

common ideal and a normative reference systenh@®néw international order.

The operative part of the Declaration can be dwideo three groups of provisions. The first
group (Article 1) contains an affirmation of theilpsophical foundations of human rights by
saying that [A] 11 human beings are born free apdkin dignity and rights. They are endowed
with reason and conscience and should act towandsamother in a spirit of brotherhood.
Although the significance of this provision canrmg underestimated, it is not formulated in
classic legal language. In spite of proposals tehetransferred to the Preamble, it was retained

as the opening of the operative part of the Detitara

The second group of provisions proclaims a numbegeneral principles. One is the principle of
equality and non-discrimination (Article 2), theimmiple that plays a fundamental role in the
whole of human rights law. The second principlated to the concept of the duties of States in
the form of the right of everyone to a social antkinational order in which the rights and

freedoms set forth in the Declaration can be frdiglized (Article 28).

The third principle spells out a concept of theiektof everyone to the community (Article
29(1)) and permissible limitations in the exerctfethe human rights and freedoms (Article
29(2)). And the fourth principle provides for theohibition of activates by any State, group or
person aimed at the destruction of the rights aeeldioms set fourth in the Declaration (Article
30).
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As far as substantive rights are concerned, thdabsmn contains in Articles 3 to 27 the
fundamental civil and political rights and freedgnas well as economic, social and cultural
rights. The catalogue of rights and freedoms of ftte¢ generation includes virtually all the
fundamental civil and political rights and freedo(Asticles 3 to 21). Among these the following
were included: the right to life, liberty and satyrfreedom from slavery and servitude, freedom
from torture and inhuman treatment or punishmdat right to recognition as a person before the
law; freedom from arbitrary arrest, detention oitesxthe right to equal protection of the law, the
right to an effective remedy; the right to a faiak the right to privacy, freedom of movement
and residence, the right to nationality, freedonthafught, conscience and religion, freedom of
opinion and expression, freedom of assembly andcag®on, the right to property, the right to
participate in the government of one’s country, atieers.

Less extensive is the catalogue of economic, saaidlcultural rights (Articles 22 to 27). This
contains the right to social security, the rightmork, the right to rest and leisure, the rightito
adequate standard of living, the right to educataom the right to participate in the cultural life

This very modest list of socioeconomic rights wasbasequence of strong controversies about
their legal character. Nonetheless, the very inm@jon of economic, social and cultural rights
to the Universal Declaration has been a substamimvation in modern international law of

human rights.

All'in all, the adoption and content of the Univar®eclaration has been a great success. The
Celebration constitutes the first internationaljopted catalogue, and in this sense, definition of
human rights. From the perspective of the normatiagurity of formulations of human rights, it
may be submitted that the Universal Declarationne of the best legal instruments on human

rights ever adopted.

The reading of the following extract will be of eegt help in understaning the legal and poitical
status and significance of the UDHR.

29



The Universal Declaration of Human Rights was dafibely adopted under guise of a
resolution of the UN General Assembly and not ttian international treaty subject to a formal
ratification procedure in Member States. There drewever, ongoing discussions among legal
scholars as to whether the Declaration has, overytbars, become a legally binding instrument.
Proponents of the binding character of the Declamatargue for its status as a customary law.
Opponents of such a view submit that the estabéshmf a customary international legal rule
requires the existence of general, uniform and isbest practice by States followed by the
mergence of an opino iuris that is of a convictarbelief by States in the obligatory character

of such a practice.

With these requires in mind it may be claimed ttegt practice of world-wide violations of
human rights before and after 1948 fails to satisfg condition on general, uniform and
consistent practice by States. Some scholars subatitthe binding customary nature of the
Declaration stems from the absence of oppositioitstprinciples by States as reflected in their
constitutions and official government statementger@& is some logic in this argument but for a
formation of a custom the decisive factor is théualk practice and not lofty statements by
governments, often colored with hypocrisy. Thustwietters is the deeds, and not the words of
governments? It may cautiously be concluded thedetendless disputes are, to a large extent,
futile scholarly exercises since the Declaratioseit has proved its fundamental importance
without necessarily being recognized as a partust@mary international law.

By the adoption of the Universal Declaration, Mensbef the United Nations have made a
political commitment to implement the rights coné&ml therein. The legal and political
significance of the Universal Declaration may Hastrated by several development and tangible
achievements. As a universally accepted normaéference system, the Declaration permeated
domestic legal systems of numerous States by toepioration of its provisions into national
constitutions and other legislative instruments. skveral newly independent States (e.g. In
Africa), the Universal Declaration was included aswhole or in extensive parts in their
constitutions. In the constituents of several newropean democracies (e.g. Spain and
Romania), there are explicit references to the Betlon as a reference system. It has similarly

become a reference for domestic courts in deveipttiair case law on human rights issues. No
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less significant is the resort to the content @& Declaration by non-governmental actors. The
domestic impact of the Declaration has thus beeahmvider than might have been expected of

a non —binding instrument.

On the international level, the Declaration hasatdished the very first international catalogue
of human rights as a common standard of achieverfeenall peoples and all nations. This
model catalogue may thus be said to play also the of the first definition of human rights, the
definition which is missing from the UN Charter.eTlegal and political significance of such a
function of the Declaration has further been stithieged by its adoption by the General
Assembly of the United Nations. Consequently, #fi@idlon and catalog of human rights in the
Declaration may safely be regarded as a quasi-autiheinterpretation of the human rights
provisions of the UN Charter. The universal messegkected in the Declaration is further
strengthened by the fact that some of its provgsioonstitute general principles of law or

represent elementary considerations of humanity.

Another important aspect in the adoption of the wdmsal Declaration has been the
establishment of the basis for further internatiblaav-making in the field of human rights. This
contribution has gone well beyond the program & biternational Bill of Human Rights. In
addition to the adoption of both the Internatio@bvenants on Human Rights in 1966, the
Universal Declaration exerted a profound impacttba content and scope of other human rights
instruments organizations. This impact may be ifledtnot only in explicit references to the
Declaration, contained usually in preambles, bubwab all in the very formulation of specific
rights and freedoms. Altogether, the Universal @eaion opened the way for what may be

regarded as the codification and progressive dgualent of human rights in international law.

The significance of the Universal Declaration hast een confined solely to influencing
international standard-setting in the field of humaghts. It has also created opportunities for
developing international procedures and mechanimghe implementation of human right’s In
the United Nations, the Declaration has become rtt@n basis and references sources for
establishing the communications and investigatiweg@dures (e.g. under Resolutions 1235 and

1503 of the Economic and Social Council). As a ltggmn, and not a treaty, adopted by the
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General Assembly, the Declaration has become aggkcto all the UN Members. If the text of
the Declaration had been adopted as a treaty, itgling force and palpability would have

become very much more limited.

Similarly, the significance of the implementatioh the Declaration has been explicitly
emphasized in the Preamble to the European Cororefudr the Protection of Human Rights and
Fundamental Freedoms, whose signatory governmestkared their resolve to take the first
steps for the collective enforcement of certaithefrights stated in the Universal Declarations.
Another example of a direct reference to commitmeontained in the Declaration may be
found in the documents of the (former) Conferermesecurity and Cooperation in Europe
(CSCE), most notably in the Final Act of HelsinkB75) and other documents. Importantly,
these provisions of the CSCE documents have neltydmten escape clauses used to reach a
compromise in diplomatic negotiations, but theyenagually served as a means of establishing

monitoring procedures for preventive diplomacy.

The Universal Declaration of Human Rights shouléréfore, be seen above all as a document
that has exerted a profound and comprehensive impaernationally and domestically in
furthering the promotion and protection of humaghts. Its inspirational role has not yet been

exhausted.

C The Covenants on Civil a political and Economicsocial and Cultural Rights

After the adoption of the Universal Declaratione iommission on Human Rights embased on
the second part of “the Bill of Human Rights” nagnéhe development of norm that were
undisputedly binding on those states that chooseliere to them. The General Assembly at its
first session in 1946 assigned the commission &is& of preparing an “international bill of
rights.” Today, the International Bill of Rights i®egarded as consisting of the Universal
Declaration of Human Rights, the International G on Economic, Social and Cultural
Rights, and the International Covenant on Civil dpalitical Rights and its two optional
protocols. The commission proposed in 1950 to kalepights in one convention. However,
USA and some other western countries argued agaissproposal and in 1951 they succeeded

in persuading the General Assembly not to follo@ tacommendations of the Commission on
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Human Rights but instead decided in favor of twpasate conventions, on civil and political
rights and the other on economic, social and cailltughts. The arguments put forward by USA
and others were centered around asserted diffeseimceegard to the possibility for the
individual to legally enforce his rights and théfelient kind of monitoring mechanisms the two
sets of rights would require.

In hindsight one can question whether this decisias well served the cause of human rights.
Today, most proponents of human rights instead fihdessential to emphasize the
interrelationship and mutually reinforcing naturletloe various human rights. The tendency in
the subsequent development of standards, stattiegdy in the sixties with the Convention on
the Elimination of Racial Discrimination and on sy has been to either bring up a particular
subject and regulate it in greater depth or to tgkéhe protection needs of individuals or groups
that are especially prone to discrimination or eead of particular protection. In regard to the
substantive rights dealt with in treaties or instemts of the latter kind e.g. on refuges, against
racial discrimination, against discrimination of mven, on children, on minorities this holistic
approach has been followed. Accordingly, civil,tatdl, economic, political and social rights are
all dealt within those instruments.

It should also be noted that although the rightdtdeith in the covenants are contained in two

different documents, it has been emphasized in é#fdlutions and documents that the covenants
belong together and should be seen as a wholelynaofew instances, a state has decided to
adhere only to one of the two. As of January 20@8, states are parties to the Covenant on Civil

and Political rights and 142 states to the covenarEconomic, Social and Cultural Rights.

The two covenants contain some identical or simgewvisions, such as the right to self-
determination (Article 17 both covenants) and thaqgiple of non-discrimination (Article 2 of
both covenants). Also the safeguard clauses teaights should not be used as a pretext for the
destruction of other rights, are the same (Artictef both covenants).
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* The International Covenant on Civil and Political Rights
The International Covenant on Civil and PoliticagiRs contains 53 articles, of which 27 are of
a normative character. It also consists of a Gtonal protocol adopted at the same time as the
Covenant in 1906, establishing a procedure forviddal complaints, and a second optional
protocol, adopted in 1989 aiming at the abolitidrth® death penalty. As of January 2001, 98

states are parties to the first protocol and 4test the second.

Pursuant to Article 28 of the Covenant, a HumarhRigcommittee is established, consisting of
18 members, who are nominated and elected by diategho serve in their individual capacity.
Its mandate is to consider the reports that aléstparties are under a duty to submit regularly to
the committee, to consider interstate complaint @ndeal with the individual complaints that

may come before it under the first optional protoco

* The International Covenant on Economic, Social an€ultural Rights

The International Covenant on Economic, Social, @attural Rights consists of 31 articles, of
which the first 15 are of a normative character tredlast 16 of a more procedural nature. In its
normative articles it sets out many of the fundataerfor the well being and prosperity of an
individual. Each state party is under an obligatiorundertake steps “to the maximum of its
available resources with a view to achieving pregirely the full realization of the rights
recognized in the present covenant, by all appatprineans, including particularly the adaption
of legislative meansures” (Article 27 the Covenam) core provision is Article 11, which
recognizes the rights of everyone to an adequatedatd of living, including adequate food,
clothing and housing, and to the continuous impnoset of living conditions unfortunately, as
the committee itself has noted, in many parts @& World there exists a disturbingly large
situation. Much debate had been held on the dlffesito enforce and measure to what extent a
state party is fulfilling its obligation under th€ovenant. However, several fundamental
principles apply, e.g. the important principle obnadiscrimination. Also, the exercise of
particular economic, social or cultural rights pngsosed or is linked to the exercise and
enjoyment of rights of a civil or political naturBor example, the enjoyment of many cultural

rights presupposes the rights to freedom of asogjaf religion and expression.
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The international community has in the last yeanisted to the need to give increased attention
to economic, social and cultural rights. The demglthese are often the first steps towards
alienation and polarization in societies, whichtum lead to increased risks for violent conflict
and further oppression. Any focus on measurestiefia preventive character will sooner or later
embark on discussions about improved implementadiohuman rights and not the least in

regard to the principle of non-discrimination amw®omic, social and cultural rights.

The covenant on Economic, Social and Cultural Rigdb not make provision for the
establishment of a separate treaty body. Instde résponsibility for the supervision of the
Covenant is entrusted to the Economic and Sociah€ib(ECOSOC) originally; the ECOSOC
delegated this work to a special group of goverrtnegperts. However, in 1985, the ECOSOC
decided to instead create the Committee on Econo8ucial and Cultural Rights, a body
composed of eighteen members, elected by ECOSQ® #rdist of candidates nominated by
states parties for terms of four years. Memberseser their individual capacities, and meet
twice a year for sessions of three weeks durafibe. main function of the committee, as will all

others of the six treaty bodies, is the examinatibstate report.

D The International Convention on the Elimination d All Forms of Racial Discrimination

In 1969, seven years before the afore discussed dwe@nants entered into force, the
International Convention on the Elimination of Atbrms of Racial Discrimination (CERD)
entered into force after having been adopted irb186the General Assembly. The Convention,
which as of January 2001 has 156 states parties,the first United Nations human rights
instrument outside the provisions on Human Righisthe Charter that established an
international monitoring system, including a praeedfor individual complaints. At the time of
the elaboration of its provisions the CommissionHhimman Rights was occupied with drafting
the two covenants. The convention was essentiadywork of the General Assembly itself, in
consolation with various other bodies. The condusf the Convention was a priority objective
not the least of the new member states of the UMN¢hwhad just gained their independence in
the early 1960s.
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The Convention contains 25 articles, of which timstfseven articles are of a normative
character. A broad definition of racial discrimiieg is found in Article 1, and the Convention
sets out a number of detailed prohibitions andgaltlons to prevent discrimination based on the
grounds of race, color, descent, or national onietlorigin. States are under an obligation to
criminalize dissemination of ideas based on rasigderiority and hatred and participation in
racial organizations or activities. The committetablished under the treaty reminded states that
its undertaking was not only an obligation to enzetain criminal laws but also to ensure that
the laws are effectively enforced.

The international monitoring procedures are death w the second part of the Convention
(Articles 8 to 16). A Committee on the EliminatiohRacial Discrimination (CERD), consisting
of 18 independent experts created by the statdgepafter being nominated by such states
parties, examines and comments on reports submiiyethe parties. Such report has to be
submitted initially one year after the conventianegs in to force for a state and thereafter every
two years. The committee was also competent towligalcomplaints of a state party about non-
fulfillment of the treaty obligations by anotheat& party. The committee is empowered to play a
role of inquiry and conciliation, aiming at reaatpian amicable solution of the dispute (Articles
11 to 13). So far there have been no inter-statgptaints.

E The Convention on the Elimination of Discrimination against Women

Equal rights of women and men are a basic prinagbléaw embodied in the charter of the
United Nations and in numerous human rights insémisin the preamble and in the provisions
dealing with non-discrimination, eg. Article 1, Bar3 and Article 550f the Charter. This
principle is proclaimed in the Universal Declaratias well as in the two covenants (Articles 1
and 2 of the Universal Declaration and in both caves, but in different paragraphs). In
addition, states parties specifically undertakertsure the equal right of men and women to the

enjoyment of all rights set forth in each coven@aticle 3 of both covenants).
Despite this basic principle of non-discriminati@md of integration of all human rights

regardless of gender, developments relating ta thetiial implementation in law and practice

have been slow. The United Nations has therefam the outset tried to promote the necessary
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changes in regard to the equal enjoyment by wonfidruman rights and their equal status to
men. The creation of a special functional commissibe Commission on the Status of Women
and a number of legal instruments relating to thjeyement of women of human rights has been
decided upon. Such conventions have also been ugewt| within the framework of the
International Labor Organization (ILO), governingsaimination in employment, equal

remuneration, protection from hazardous work anteméy protection.

The commission on the status of women was estadlishthe early days of the United Nations,
in 1943. In 1967, the General Assembly adopted Deelaration on the Elimination of

Discrimination Against Women (CEDAW). This was acgon based on a growing concern that
additional means for promoting and protecting eqem@byment of human rights by women is

necessary.

In 1972 the secretary-General asked the Commisgidhe Status of Women to request the view
of member states as to the form and content ofssiple legally binding instrument on the
subject. In 1974 the Commission began drafting mvention. The World Conference of the
International Women'’s year, held in Mexico-city 1875, encouraged the work in its Plan of
Action. The Plan of Action called for convention tre elimination of discrimination against
women, with effective procedures for its impleméota In 1977 a draft instrument was
submitted to the General Assembly, which appoirgespecial working group to finalize the
draft. The Convention was adopted by the Generaéibly in 1979, which is entered into force

in 1981, and has as of January 2001 165 statdsgart

The Convention consists of 30 Articles, of whicle first 16 are of a normative character. The
definition of discrimination against women, contdnn the first article, is more detailed than in
many other discrimination clauses. It was inspiogdthe definition of racial discrimination as
contained in the convention on that subject. Irhhitd definition and in other provisions the
convention on the elimination of All Forms of Disoination Against Women (Article 18 of the
Convention) reflects the depth of exclusion andrietgn practiced against women because of
their sex. It identifies many areas where thereehbgen a notorious discrimination against

women,; for example in regard to political and crghts, economic rights and employment. It
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calls for equal rights for women, regardless ofrthearital status. It calls for national legislatio
to ban discrimination. It allows for temporary sig¢eneasures to accelerate the achievement of
equality between men and women. The Conventiongrezes that, even if women’s equality is
guaranteed by law and special measures taken @r twgpromote ade facto equally, there is still
a necessity to take measures to remove the saxilhral and traditional patterns which
perpetuate gender-role stereotypes and to creatweaall framework in society that promotes
the equal rights and responsibilities between mehvaomen, including shared responsibilities
in the domestic sphere. The Convention providesefjual rights of women in political and
public life, equal access to education and emplaoypexjuality in access to health facilitates and
an end to discrimination in the field of financedaareas of economic and social rights. The
Convention also stresses the need to eliminateimis@tion in all matters relating to marriage
and family related matters and stresses the sseralces needed especially childcare facilities

for a full participation of women in public life.

The issues of gender-based violence are not spatjfiaddressed in the convention. The
committee set up under the convention has alsoeaddd this subject in its General
Recommendation of Article 19, in which it formalixtends the general prohibition on gender-
based discrimination to include gender-based vadeifhe work of the committee in this area
was further reinforced when, in 1993, the Genersseinbly adopted the Declaration on the
Elimination of Violence Against Women. Another am@fagrowing concerns was the search for
more effective measures to combat and suppres$g irafvomen and exploitation of prostitution

of women, a subject dealt with in the Conventiorti@de 6 of the Convention).
The Convention establishes a Committee on the E#ition of Discrimination Against Women

consisting of 23 members nominated and electeddigssparties but serving in their personal

capacity.
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F The Convention against Torture and Other Cruel, hhuman or Degrading Treatment or
Punishment

Although the eradication of torture has long beemaal proclaimed by the international
community, torture is still practiced in many stat& number of prominent human rights experts
and nongovernmental organizations actively campagthat governments give priority to this
problem. Today representatives of basically allestagree publicly that torture is an example of
human rights violation which can never be accepYted, the reports of Amnesty, Human Rights
Watch and other human rights organizations bearleamydence that the factual situation in
police stations, prisons and military establishraemt very different from the commitment
undertaken by governments in this respect. Muchoften, acts of torture are committed with

compete impunity for the torturers.

Torture is consistently outlawed in internatiorealvl The Universal Declaration states in Article
5 that "no one shall be subjected to torture oregrinhumane or degrading treatment or
punishment? In 1949, the four General Conventiorduded a prohibition against “Cruel
treatment and torture” as well as “outrages upasgral dignity, in particular humiliating and
degrading treatment” in their common article 3.1855 the Standard Minimum Rules for
Treatment of Prisoners were adopted by the FirstedriNations Congress on the Prevention of
Crime and the Treatment of Prisoners. These cosgsethat have conveyed every 5 years since
1955, have contributed in ways to the developmémiooms aiming at a more human treatment
of persons in detention. The standard Rules f@opers gives in 95 articles guidelines for the
treatment of detained persons, and forbids cregratiing or in human treatment or punishment
as well as corporal punishment. These standarde I#luenced the legislation of many
countries and have, in many instances, helped twiger some measures of protection to

incarcerated persons.

In 1966, with the adoption of the Covenant on Cmild Political Rights, the international
community unequivocally repeated the prohibitioraiagt torture. Efforts continued to reach
further through developing specific and detailechsuges, of normative, practical and remedial
nature, against torture and ill-treatment. In 18¥ General Assembly adopted a Declaration on

the Protection of All Persons from being subjectedTorture and other Cruel, Inhuman or
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Degrading Treatment or Punishment, which containeits first article a definition of the term
“torture.” Another way to proceed was to address biehaviour of the various professional
groups that normally were directly exposed to situes where acts of torture or ill-treatment
might occur. In 1979, a code of conduct for Law d&toément Officials was adopted by the
General Assembly, which prescribes that “no lawosrdment official may inflict, instigate or
tolerate any act of torture or other cruel, inhumamlegrading treatment or punishment, nor ---
invoke superior orders or exceptional circumstarstesh as sate of war or threat of war, a threat
to national security internal political instabilior any other public emergence as a justification
of such acts.” (Article 5 of the Code of Conduct faw Enforcement Officials). In 1982 the
General Assembly adopted the principles of Medigtiics relevant to the role of health
personnel, particularly physicians, in the protttdf prisoners and detainees against torture and

other cruel, in human or degrading treatment oigfument.

On 10 December, 1984, another major step was takem the General Assembly adopted the
Convention Against Torture on Other Cruel, InhunoarDegrading Treatment or Punishment,
which entered into force in 1987. The Conventios,tes of January 2001, 122 states parties.
The provisions in this Convention build on elemefitam the other instruments mentioned
above. The Convention provides for a definitiontafture in its first article, which includes
intentional acts for certain enumerated reasonshwtauses severe pain or suffering of physical
or mental nature for a persons, “When such paisuffering is inflicted by or at the instigation
of or with the consent or acquiescence of a publiicial or other person acting in an official
capacity” (Article 1 of the Convention Against Tam). During the negotiations a group of
countries insisted on adding a clause explicitiychrding pain or suffering arising from lawful
sanctions, an exception not found in earlier imants containing provisions relating to torture

(Article 1 of the Convention).
The Convention establishes a committee Againstufericonsisting of ten members, nominated

and elected by states parties but serving in feisonal capacity (Article 2 of the Convention

Against Torture).
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G The Convention of the Right of the Child

The welfare and rights of children have been aextlwhich the United Nations has dealt with
since its creation. Already the League of Natioasl promoted the idea of granting special
protection to the rights of the child through tldoption in 1924 of a Declaration on the Rights
of the Child. One of the first decisions of the &ext Assembly in 1946 was to create the United
Nations Fund for Children (UNICEF), an organizatwhich during a first phase dealt primarily
with assistance to children affected by emergentne$953 it was made a permanent body and
its mandate expanded to cover development issuktharnwelfare of children in a more general
sense. Now a day, UNICEF regards the promotionpaoigction of the rights set out in the 1989
Convention on the Rights of the Child as a genfeaahework and mandate for all its activities.

The Universal Declaration of Human Rights, adapted 948, recognized in article 25 that
“childhood is entitled to special care and assistarand that “all children, whether born in or
out of wedlock, shall enjoy the same social pradect In 1959, the United Nations adopted a
Declaration on the Rights of the Child, where thghts from the old 1924 Declaration were
reaffirmed and further elaborated. The need to gieeforce of legally binding obligations to
children’s rights also became more evident, antOir9- the International Year of the Child- the
Commission on Human Rights Started its work ondhedfting of a convention. The drafting

process took ten years.

The Convention was adopted by the General Assemld989, and entered into force in 1990. It
soon received unprecedented support and achieviedieupolitical commitmentsinter alia,
evidenced at the World Summit for Children in Newrk'in 1990 and the World Conference on
Human Rights in Vienna in 1993. The Convention lua Rights of the Child is the first specific
Human Rights treaty that has achieved an almostddsal adherence. As of January 2001 it has
190 states parties and only the United States amdalka have failed to accede to the

Convention.
The Convention consists of 54 articles, of which finst 42 are of a normative character. The

Convention is all encompassing and sets up a lwépproach where civil, political, economic,

social and cultural rights are included, all berfigmportance for safeguarding the dignity of the
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child and a harmonious development of his perstynali child is defined as “every human
being below the age of eighteen years. Unless,ruhedaw applicable to the child, majority is

attained earlier” (Article 1 of the Convention).

Four general principles have guided the authoth@fConvention, and later been highlighted by
the committee on the Rights in the General Guidslias the core message of the Convention.
Firstly, the principle of the full and equal valoé children and that each child shall enjoy the
rights set out in the convention without discrintioa (Article 2 and 4 of the Convention.)
Secondly, the principle that in all actions conaggnchildren the best interest of the child shall
be the primarily consideration (Article 3 of ther@®@ention). Thirdly, the principle of the right to
life does not only entail the right to be protecsegghinst being killed but a right to survival and
development (Article 6 of the Convention). Fourgtilye principle that children, who are capable
of forming their own views, shall also have théhtitp participate and express their views, which
shall be duly respected (Article 12 of the Convemi

The Convention establishes a Committee on the Righthe Child, originally composed of 10

members, but which the states parties in 1995dddcshould be enlarged to 18 members. As of
January 2001 the amendment had not entered inte fand the number of expert members
remains ten. The members of the committee are raiednand elected by states, but serve in

their personal capacity and those covenants of atkernational instruments.

2.1.2 Reservations and Declarations

When becoming party to a treaty, a state may, bsidating reservations, declarations and

interpretative statements, seek to limit its domespplication beyond what is permissible under

the limitations referred to above. Although it Bsitable that states become party to a convention

unconditionally, this is often not the case.
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2.1.2.1 Reservation

In general terms, a reservation is a statement rhgdestate by which it purports to exclude or
alter the legal effect of certain provisions of reaty in their application to that state. A
reservation may enable a state to participate nmulilateral treaty that it would otherwise be

unable or unwilling to participate in.

The International Court of Justice stated in itsviddry Opinion on the Genocide Convention
(1951): ‘Object and purpose of the Convention lilmith the freedom of making reservations
and that of objecting to them.” These words wererlacodified in Article 19 of Vienna

Convention on the Law of Treaties which sets oatglneral rule on reservations:

A state may, when signing, ratifying, acceptingpraping or acceding to a treaty, formulate a
reservation unless:

(a) The reservation is prohibited by the treaty;

(b) The treaty provides that only specified reseoves, which do not include the reservation in
guestion, may be made; or

(c) In cases not falling under subparagraphs (d)(B)) the reservation is incompatible

with the object and purpose of the treaty.

Unless expressly permitted by a treaty, the effeatss of a reservation is dependent on its
acceptance by other states parties, and any otaer party may object to it. As a rule, a
reservation is considered accepted by another gtatey if that state party has raised no
objection within twelve months after it has beetifreml of the reservation (Article 20(5)VCLT).
Regrettably, silence on the part of other statetiggaseems to be the common response to

reservations; and, unfortunately, this silenceigly the result of conscious deliberation.

The UN Commission on Human Rights has stated #sgrvations should be formulated ‘as
precisely and narrowly as possible (Resolution 1®P&Reservations often reflect an admission
(oppossition) that the country in question canootyill not, bring its conduct up to international

standards. General reservations may, moreoveruesg® other states to follow suit, and thereby
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reduce the ability of the state making the res@wmab complain when other states make similar
reservations. Furthermore, extensive limitationsy ntontravene established principles of
international law contrary, for instance, to Ai@7 VCLT that states: ‘A party may not invoke
the provisions of its domestic law as justificationits failure to perform a treaty.’

Article 57(1) of the ECHR prohibits reservation$ éogeneral character’. The European Court of
Human Rights discussed the issue of general ragmmgain Belilos v. Switzerland(1988). In
Loizidouv. Turkey(1995), the Court held that:

[A] State may not make a reservation in relationato article of the Convention that does not
deal directly with substantive rights and freedorbst instead with procedural or formal

matters. If [?] substantive or territorial restricins were permissible under these provisions,
Contracting Parties would be free to subscribe tpagate regimes of enforcement of
Convention obligations [?]. Such a system [?] woualat only seriously weaken the role of the
[?] Court [?] but would also diminish the effectivess of the Convention as a constitutional

instrument of European public order (ordre public).

The Inter-American Court has dealt with the isstieeservations in its Advisory Opinion No. 2
on the ‘Effect of Reservations on the Entry intadeoof the American Convention on Human
Rights’ and Advisory Opinion No. 4 on ‘Proposed Ardeents to the Naturalization Provisions
of the Constitution of Costa Rica’, stating thateevations may not lead to a result that weakens

the system of protection established by the Comwent

Certain instruments, such as the Convention orktimeination of All Forms of Discrimination
against Women (CEDAW), have been subject to mamsgrvations, some of them clearly
incompatible with the object and purpose of thatyre The effect of invalid reservations to
human rights treaties, and of objections to redmmsg, is a continuing debate in international
law. In the face of this situation, the independeranitoring bodies, such as the CEDAW
Committee and the Human Rights Committee, haventakeéiew on the validity of reservations,
a practice not contemplated by the VCLT. Althougle tompetence of these bodies in this
regard has been debated, it seems logical to cdmchat their competence derives from their

functions. The Human Rights Committee has dealh whis issue in General Comment 24 on
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issues relating to reservations made upon ratificabr accession to the Covenant or the
Optional Protocols (CCPR/C/21/Rev.1/Add.6, of 1lvBimber 1994). In this General Comment
the Committee stressed that ‘reservations muspeeiftc and transparent [?]. Reservations may
thus not be general, but must refer to a particptavision of the covenant and indicate in

precise terms its scope in relation thereto.’

2.1.2.2 Declarations

Some conventions allow or even require statesqsatti make declarations concerning the extent
to which they are bound by a certain provision.Sstatements may relate to the competence of
a supervisory mechanism. For instance, Article @CRR stipulates that a state party may
choose (not) to recognise the competence of the aduRights Committee to receive state
complaints regarding its human rights performafdes type of declaration, as provided by the
instruments, does not pose major problems. Howevstate party may also make interpretative
declarations, otherwise known as understandingsyetdy it does not intend to modify or limit
the provisions of the treaty, but indicates merebyv it interprets a particular article. Such
interpretative declarations may raise certain molsl in international law as to their

differentiation with reservations.

The VCLT is silent on the question of interpretatigdeclarations. However, the International
Law Commission has studied the matter at lengthsmvéral international human rights bodies
have dealt with the issue. One of the major diffees between a ‘reservation’ and an
‘interpretative declaration’ lies in the author'sirpose in making that declaration. While a
reservation seeks to exclude or modify the legétcefof the treaty’s provisions in their
application to the state author, the interpretatigelaration seeks only to clarify the meaning or
scope of the treaty provisions. Therefore, it ssititention of the state rather than the form er th
name or title which matters. Thus, if a statemempprts to exclude or modify the legal effect of
a treaty in its application to the state, it cangéis a reservation. Conversely, if a so-called
‘reservation’ merely provides a state’s understagdof a provision, without excluding or
modifying that provision, it is in reality not aservation.
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2.1.3 Restrictions and Derogations
2.1.3.1Restrictions

Conventions and other instruments may contain abeuarof restrictions or limitations to the

rights they stipulate. It is generally accepted trdy few rights and freedoms are ‘absolute’. At
the same time, such restrictions must be usedtordgtablish the proper limits of the protected
right and not as an excuse for undermining thetritggelf or destroying it altogether. In general,
there must be a proportionate relationship betwbenrestriction of the right as such and the

reason for the restriction.

Various international instruments contain provisi@ilowing restrictions (used interchangeably
with the term ‘limitations’) on human rights. Sughnovisions may take the form of general
limitations. Article 4 of ICESCR, for instance, t=a

The states parties to the present Covenant recegthiat, in the enjoyment of those rights
provided by the state in conformity with the prég@avenant, the state may subject such rights
only to such limitations as are determined by laMyan so far as this may be compatible with
the nature of these rights and solely for the psgmf promoting general welfare in a
democratic society.

Another illustration is provided by Article 32(2f the American Convention on Human Rights
(ACHR): ‘The rights of each person are limited by tights of others, by the security of all, and

by the just demands of the general welfare, inmaideatic society’.

The African Charter on Human and Peoples’ Rightssdoot contain a specific provision on
restrictions but Article 27(2) on ‘duties’ has comaeplay the role of a general limitation clause
providing: ‘The rights and freedoms of each induatishall be exercised with due regard to the

rights of others, collective security, morality ac@mmmon interest.’

In order to prevent abuse, conventions often cangaparagraph prohibiting the abuse of an

international instrument to destroy another ridtticle 5 of ICCPR, for instance, stipulates:
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Nothing in the present Convention may be interglete implying for any state, group or person
any right to engage in any activity or to performyaact aimed at the destruction of any of the
rights and freedoms recognised herein or at thiemthtion to a greater extent than is provided

for in the present Covenant.

However, apart from these general provisions mashdn rights treaties contain specific
provisions in various individual articles, whichegfy the limitations and restrictions that are
allowed on the particular right. Such specific iation clauses include ‘prescribed by law’, ‘in a
democratic society’, ‘public ordero dre publig’, ‘public health’, ‘public morals’, ‘national

security’, ‘public safety’ and ‘rights and freedomfothers’. For a few rights, such as freedom

from torture or slavery, no limitations have beemiulated.

When a right is subject to a limitation, no otheritations are permitted and any limitation must

comply with the following minimum requirements:

The limitation must not be interpreted so as top@dise the essence of the right
concerned;

The limitation must be interpreted strictly in ight and context of the particular right;

The limitation must be prescribed by law and be gatible with the object and purpose

of the instrument;

* The restriction must be based on a law;

» The restriction must be necessary; there must peessing social need, assessed on a
case-by-case basis. That the law would be usefu iself not sufficient; it must be
consistent with other protected rights. In someaties, the condition that it be

‘necessary’ (in a democratic society) is added; and

The restriction must be justified by the protectadra strictly limited set of well-defined
public interests, which usually includes one or enof the following grounds: national
security, public safety, public ordeorflre publig, the protection of health or morals,

and the protection of the rights and freedoms loéist.
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Most of these requirements have been developedcégeania and the jurisprudence of major
human rights bodies. In this regard it is import@Enbear in mind the Siracusa Principles on the
limitation and derogation provision in the Inteipatl Covenant on Civil and Political Rights.

The Siracusa Principles were adopted by a grold afistinguished experts in international law

convened by the International Commission of Juristed met in Siracusa, Sicily in 1984.

The Inter-American Court has dealt with limitatiand derogation in Advisory Opinion No. 5 on

Compulsory Membership in an Association Prescritpedaw for the Practice of Journalism.

In sum, any restriction on the enjoyment of theéhtsgenshrined in human rights instruments
must be legally established, non-discriminatorgpartional, compatible with the nature of the
rights, and designed to further the general welfneally, it is also important to stress that the
burden falls upon states parties to prove thatmatdtion imposed upon the enjoyment of the
rights is legitimate. This is, of course, a heauyden of proof, but it is consistent with the objec

and purpose of human rights treaties to protecintthieidual.

2.1.3.2Derogations

Some human rights instruments allow states to maé&asures derogating temporarily from some
of their obligations. Derogating measures mustflengexceptional and temporary nature. There
are derogation clauses inter alia, Article 15 of ECHR, Article 27 of ACHR and Artel31 of

European Social Charter. Some human rights instntsnsuch as the Convention on the Right
of the Child, the ICESCR, and the African Charter lduman and Peoples’ Rights, do not

contemplate any derogation clause.

The rationale for derogation provisions is to ®ri&k balance between the sovereign right of a
government to maintain peace and order during pudiergencies, and the protection of the

rights of the individual from abuse by the statkug, the state is allowed to suspend the exercise
of some rights when necessary to deal with an eenexgsituation€.g, derogation of the right

to peaceful assembly), provided it complies witfegaards against any abuse of these

derogation provisions.
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When derogation measures are allowed, such deongdtave to meet several criteria:

» There must be a war or general state of emerghinestening the life of the nation;

The state of emergency must be officially procladme
* Measures may not go beyond the extent strictlyired by the situation;

» Measures may not be inconsistent with other obbga under international law; and

Measures may not be discriminatory solely on greuafirace, colour, sex, language,

religion or social origin.

A state availing itself of the right of derogatiomust immediately provide justification for its
decision to proclaim a state of emergency and fs@ny specific measure based on such a
proclamation.

With regard to derogations and limitations, theaFiDocument of the 1991 Moscow meeting of

the Conference on Security and Co-operation in gI(€SCE), states:

The participating states reaffirm that a state obfic emergency is justified only by the most
exceptional and grave circumstances [...]. A statepublic emergency may not be used to
subvert the democratic constitutional order, nomaat the destruction of internationally
recognised human rights and fundamental freedoms$.The participating states confirm that
any derogation from obligations relating to humaghts and fundamental freedoms during a
state of public emergency must remain strictly witthe limits provided for by international
law, in particular the relevant international instments by which they are bound, especially with

respect to rights from which there can be no detioga

Limits, in the form of the criteria to be met, hatveis been set out on the extent to which states
can derogate from their human rights obligationorédver, as stipulated in a number of
international convention®(g, Article 4(2) of ICCPR, Article 15(2) of ECHR arftticle 27(2)

of ACHR), a number of rights can under no circumsés be limited or derogated from. Such
rights are often calledotstandsfest a German term - and include the right to lifeeflom from
slavery, torture and imprisonment for debt, thex@ple of legality in the field of criminal law,

freedom of thought, conscience and religion anditte to juridical personality.
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The Human Rights Committee, in its General Comn2&nsets out in detail the conditions that
must be met in order to derogate from the rightgaiaed in the ICCPR and refers in length to
those rights which are not derogable. The Commiggablished that the rights contained in
Article 4(2) of ICCPR are not the only non-derogahhts; there are elements of other rights

not listed in Article 4(2) that cannot be subjextawful derogation.

2.1.4 Institutions and Procedures

The numerous human rights conventions under theewark of the United Nations and the
regional systems in Africa, the Americas and Eurogee led to the creation of a wide range of
mechanisms for monitoring compliance with the sgadd agreed upon. Here we will examine
the different procedures, which have been insttwethe international and regional levels to

monitor compliance with human rights treaties.

There are two distinctive types of supervisory nagism:

a) Treaty-based mechanism: supervisory mechanisstwiaed in legally binding human rights
instruments or conventions. Within the UN framewtitkse mechanisms are often called ‘treaty
bodies’,e.g, the Human Rights Committee and the Committe¢gherRights of the Child. The
African Commission and future Court on Human andgRes’ Rights, the European Court and
commission of Human Rights and the Inter-Americaui€and Commission of Human Rights
are also treaty bodies.

b) Non-treaty- based mechanisms: supervisory mésmamot based on legally binding human
rights treaty obligations. Generally, this typaméchanism is based on the constitution or charter
of an intergovernmental human rights forum, or atisions taken by the assembly or a
representative body of the forum in question. Uniber UN framework, the non-treaty-based
mechanisms are referred to as ‘charter-based’ meaha, which include the 1503 procedure
and the country mandates. The European Commisg@nst Racism and Intolerance under the

Council of Europe is also an example of a regiomeal-treaty based mechanism.
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2.1.4.1Treaty Based Mechanisms

The six most well-known human rights treaties &e two Covenants (ICESCR and ICCPR),
CERD, CEDAW, CAT andCRC. In addition, mention should be made of the CMWich

entered into force in 2003.

Each of these conventions has a supervisory bdagsd bodies consist of a number of experts
of a high moral character and recognised competent®e field of human rights. They act in
their personal capacity, which means that althabgly are normally nationals of a state party to
the treaty in question, they are not acting undstructions from respective governments. The
treaty-based procedures are the mechanisms eb&bhgithin the context of a specific human
rights treaty. The Convention on the EliminationAdf Forms of Racial Discrimination (1965)
was the first human rights treaty of universal amgtion to provide for a mechanism of
supervision. This mechanism subsequently served @®del for other human rights treaties,
notably the International Covenant on Civil andifR@l Rights. The treaty bodies, with the
exception of the Committee on Economic, Social @nttural Rights, are not organs of the UN,
but derive their status from the convention conedriTo implement these conventions, regular
meetings of states parties are held to discusesssegarding the conventions, mainly in

connection with the election of members to thetyréadies.

The various supervisory procedures establishedimanm rights treaties can be divided into four
main groups:

* Reporting procedures

* Inter-state complaint procedure

* Individual complaint procedure

* Inquiries and other procedures

i. Reporting procedures
Most human rights treaties include a system ofqgléei reporting. States parties to them are
obliged to report periodically to a supervisory hanh the implementation at the domestic level

of the treaty in question. As formulateelg.,in Article 40 of the ICCPR, States Parties shall
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‘submit reports on the measures they have adoptedhwgive effect to the rights recognised
herein and on the progress made in the enjoymetitose rights’. At the UN level, each treaty
body has formulated general guidelines regardiregftiim and contents of the reports to be
submitted by States Parties as envisaged ( HRI/&ERMEv.2) and their own rules of procedures
(UN HRI/GEN/3/Rev.1).

The report is analysed by the relevant supervibogy, which comments on the report and may
request the state concerned to furnish more infoomaln general, reporting procedures under
the different treaty-based mechanisms are meafdctbtate and initiate a ‘dialogue’ between

the supervisory body and the State Party.

The quality of the reports submitted by statesesarBome reports are reliable and reflect serious
efforts to comply with the reporting requirementsiile others are lacking in credibility. In any
case, the reports generally reflect the view ofrdspective state. In addition to the government
report, the treaty bodies receive information ocoantry’s human rights situation from other
sources, including non-governmental organisatioddl agencies, other intergovernmental
organisations, academic institutions, and the préss quality of decision making throughout
the reporting procedure depends to a great extetitis additional information that the experts
may receive from the external sources. Addition&rmation provided by, in particular, NGOs
and agencies of the United Nations grant a widesgeetive as to the actual situation in the
country concerned. In an increasing number of a@s)tNGOs prepare and submit to the treaty
bodies alternative reports aimed at counter batanthe information submitted by the state. In
the light of all the information available, the Cuanittees examine the reports together with
government representatives. Based on this dialodpge Committees decide on their concerns

and recommendations to the state concerned, réferras ‘concluding observations'.
All UN human rights conventions contain a reportprgcedure: Article 16 of ICESCR, Article

40 of ICCPR, Article 9 of CERD, Article 19 CAT, Acte 44 of CRC, Article 18 of CEDAW
and Article 73 of CMW.
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ii. Inter-state-complaint procedure
Some human rights instruments allow states pattiesitiate a procedure against another state
party, which is considered not to be fulfilling @bligations under the instrument. In most cases,
such a complaint may only be submitted if both theamant and the defendant state have

recognised the competence of the supervisory bmdgceive this type of complaint.

The possibility to lodge complaints against anotbiate party is contemplated imter alia,
Article 41 of ICCPR,; Atrticle 21 of CAT,; Article 1df CERD. In practice, inter-state complaint
mechanisms are seldom used. Inter-state relatippsre delicate and inter-state mechanisms
may not be ideal procedures as states bringing lzomte may elicit reprisals. In addition, many
states have not recognised the competence of thensgsory bodies to receive inter-state
complaints.

iii. Individual complaint procedure

It seems reasonable that individuals, on whoselbbbaan rights were stipulated in the first
place, should be enabled to initiate proceedinggrtect their rights. Such a procedure,
whereby an individual holds a government directigcauntable before an international
supervisory body aims to afford far-reaching protec to the individual. In order for an

individual to bring a case/communication/petitiomdar a human rights convention, the
following requirements have to be met: a) the @tkgiolating state must have ratified the
convention invoked by the individual; b) the riglatiblegedly violated must be covered by the
convention concerned; and c) proceedings beforestegant body may only be initiated after all

domestic remedies have been exhausted.

At the UN level, individual complaint mechanisme &ound under five conventions: in the First
Optional Protocol to the ICCPR; Article 22 of CADptional Protocol to the CEDAW; Article
14 of CERD and Article 77 of CMW. Individual compits under one of the above-mentioned
treaties can be brought only against a state tatrdcognised the competence of the committee
established under the relevant treaty or becomty parthe relevant optional protocols. In the
case of the ICCPR and the CEDAW, a state recogrtisesCommittees’ competence by
becoming a party to an optional protocol, which besg added to the ICCPR and the CEDAW.
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In the case of the CAT and the CERD, states reseghie Committees’ competence by making
an express declaration under Articles 22 and ldectvely. Anyone under the jurisdiction of a

state party can lodge a complaint with a commitigainst a state that satisfies this condition,
claiming that his or her rights under the releviniaaty have been violated. There is no formal
time limit after the date of the alleged violatifur filing a complaint under the relevant treaties,
but the victim should submit a complaint as soormp@ssible after having exhausted domestic

remedies.

While there are some procedural variations betwherdifferent UN treaties, their design and

operation are very similar. In general terms, thistesn works as follows: Once a complaint
(which should comply with some basic requirememgs$ubmitted, the case is registered and
transmitted to the state party concerned to givanitopportunity to comment. The state is
requested to submit its observations within a ise¢ frame which varies between procedures.
The two major stages in any case are known asatirissibility’ stage and the ‘merits’ stage.

The ‘admissibility’ of a case refers to the formmatjuirements that the complaint must satisfy
before the relevant committee can consider its tanbs. The ‘merits’ of the case are the
substance, on the basis of which the committeeddsaivhether or not the rights under a treaty

have been violated.

Once the state replies to the complaint, the aflegetim is offered an opportunity to comment.
Again, the time frames vary somewhat between pra@sd At this point, the case is ready for a
decision by the relevant committee. If the statetyp#ails to respond to the complaint the
committee may take a decision on the case on this bé the original complaint. There is no
appeal against committees’ decisions. When a camenitecides that the state party has violated
a right, or rights, enshrined in the treaty, itites the state party to supply information within a

given time limit on the steps it has taken to g¥fect to the committee’s findings.

D. Inquiries and other procedures

The group of supervisory mechanisms now discusseldides all procedures that do not fall

under those mentioned above. Most involve inquited others may entail initiatives aimed at
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preventing violations or promoting compliance wigpecific human rights. The supervisory
bodies discussed above play a rather passive soleey generally cannot initiate proceedings,
and are largely dependent on information submittedjovernments, or individual plaintiffs or

petitioners.

Recently, however, several supervisory mechanisrage hbeen established whereby an
independent person or group of persons may raiseh® person’s or group’s own initiative,

issues of non-compliance with human rights. Sutlody may, for instance, act upon receipt of
complaints or take an initiative itself. It may @lsitiate a visitin loco to gather information, or

do so as part of a regular visit-programme. Onengka of a visit-programme - an enquiry — and
in loco visits procedure - is that set out in Articles H28l 132 of the Third Geneva Convention
(1949), and the provision in Article 143 of the RbuGeneva Convention providing for on-site
visits to places of internment or detention. Mentghould also be made of the International

Fact-Finding Commission established under Artidleo®Protocol | to the Geneva Conventions.

2.1.4.2 Non-treaty Based (Charter Based) Mechanism

A. International Court of Justice (ICJ)

The International Court of Justice is the principalicial organ of the United Nations. Its statute
is an integral part of the charter of the Unitedidlas and, consequently, all member states of the
United Nations are ipso facto parties to the statuéghe court. Only states may be parties in
cases before the courts and the jurisdiction ofcthet will comprise all cases which the parties
refer to it. In addition, states parties to théugamay at any time declare that they recognize as
compulsory ipso facto and without special agreemantlation to any other state accepting the
same obligation, the jurisdiction of the court ili &gal disputes concerning: (a) the
interpretation of a treaty; (b)any fact which, gtablished, would constitute a breach of an
international obligation; and (d) the nature oresxtof the reparation to be made for the breach

of an international obligation.

The General Assembly or the Security Council mayest the court to give an advisory opinion

on any legal question — other organs of the Unitatdons and specialized agencies, which may
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at any time be so authorized by the General Assgmidy also request advisory opinions of the
court on legal questions arising within the scopé¢heir activities. A number of human rights

instruments contain provisions where by any disfng®veen the contracting states relating to
the interpretation, application or fulfilment did instrument may be submitted to the Court at
the request of any of the parties to the disputwvéver, neither the ICCPR nor the ICESCR

specifically provides for adjudication by the court

B. Security Council

Under the charter of the United Nations membelestaave conferred on the Security Council
primary responsibility for the maintenance of ingional peace and security and have agreed
that in carrying out its duties under this respbitisy the Security Council acts on their behalf.
The Security Council may investigate any dispute,any situation which might leads to
international friction or give rise to a dispute,arder to determine whether the continuance of
the dispute or situation is likely to endanger iti@ntenance of international peace and security.
Any member of the United Nations may bring suchpdis to the attention of the Security
Council. When the Security Council determines tkistence of any threat to the peace, breach
of peace, or act of aggression, it may make recamdatens, or decide what measures shall be
taken to maintain or restore international peacksacurity measures which the security council
may initially take include complete or partial imgtion of economic relations and of rail, sea,
air postal, telegraphic, radio, and other meanscaimunication, and the severance of
diplomatic relations. If such measures would bep@mve to be, inadequate, it may take such
action by air, sea, or land forces as may be napcg$s maintain or restore international peace

and security.
The Security Council has dealt with several humights problems, including massive and

repeated violations in South Africa, Somalia, Haftugoslavia, and Rwanda; the situation in the

occupied Arab territories; the instances of hostag®abduction.
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C. United Nations General Assembly
One of the functions of the United Nations Gendéxssembly is to intiate studies and make
recommendations for the purpose of ‘assisting ie tealization of human rights and
fundamental freedoms for all without distinctiontasrace, languages or religion. Such matters
are usually referred by the General Assembly toriisd Committee which deals with social,

humanitarian and cultural matters.

The General Assembly has established a numberbsidiary organs which are concerned with
human rights. These include;

(a) The International Law Commission; whose objecthis promotion of the progressive
development of international law and its codifioati Among the international human
rights instruments it has prepared are the Genodimvention, the Refugees
Convention, the Conventions Relating to the StatfisStateless Persons and the
Reduction of Statelessness, the Declaration oritdeat Asylum, and the Statute of the
Office of the United Nations High Commissioner Refugees.

(b) The Office of the United Nations High Commissiorier Refugees, which provides
protection and assistance for refugees and otkptatied persons.

(c) The Special Committee on Declaration, or the ‘Cotteni24’, whose principal function
is to monitor the implementation of the Declaratmm the Granting Independence to
Colonial Countries and Peoples.

(d) Committee on the Exercise of the Inalienable Righthe Palestinian People, which was
required to consider and recommended to the Genfgsaembly a programme of
implementation designed to enable the Palestiniaople to exercise ‘its inalienable
rights in Palestine; including the right to seltelenination and the right to return to their

homes and property from which they had been disgland uprooted.

D. Economic and Social Council

The Economic and Social Council is authorized l®y ¢harter of the United Nations to make
recommendations for the purpose of promoting rdasjpecand observance of human rights and
fundamental freedoms for all.” In connections tes tlunction, it is also authorized to prepare

draft conventions for submission to the GeneralefAddy, to call international conferences, and
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to obtain reports from member states on the seEntto give effect to its recommendations and
to those of the General Assembly, and to commuamittatobservations on these reports to the
General Assembly. ECOSOC may also furnish inforamato the Security Council. Acting on
the authority, of the charter, one of the first idens of ECOSOC was to establish the
Commission on Human Rights and the Commission enStatus of Women ECOSOC is a
political body which originally comprised lightemaembers but now consists of fifty four
members of the United Nations elected by the Génassembly. It normally holds an
organizational session and two regular sessionh gaar. Human rights items are usually
referred to the first session of the social conemiton which all fifty-four members are
represented.

E. UN Human Righst Council
The Commission on Human Rights is the principalcfiomal organ of the United Nations
concerned with human rights. It consists of fiftyede members-all-states-who are elected from
time to time by ECOSOC. These fifty-three states elected on a geographical basis and
represent a cross-section of the world in manyeetsp The Commission is essentially a political
body, and its states members include those whosamuights records range from the good to
the dismissal. Yet, it is this body that drafteé tiDHR, the ICCPR and ICESR, and all the

principal human rights instruments.

In addition to representatives of its states mesjsssions of the Commission may be attended
by representative of any member state of the Uriitatdons which is not represented on the
Commission but in invited to participate in its iberations, and by observers from states
members and non-members of the United Nationsapyesented on the Commission, and from
United Nations bodies, specialized agencies, dtiter-governmental organizations concerned
with human rights, national liberation movementad anon-governmental organizations in
consultative status with ECOSOC.
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F. International Lab-our Organizations (ILO)
The ILO has long been concerned with labor rightst as parallel organization to the League of
Nations, then as a specialized agency of the Uhesyslt has developed several complicated
procedures for monitoring state behaviour in theaaof labour rights. In general, certain
differences aside, its record on helping applyrivag&onal labor rights is similar to that of the
UN Human Rights Commission in two respects it peaiseaccording to indirect implementation

efforts falling short of direct enforcement; ansléxact influence is difficult to specify.

It is concerned with economic and social rightghsas the right to work, the right to just and
favorable conditions of work, the right to form gjoth trade unions, the right to social security,
and the right to an adequate standard of livings #lso concerned with civil and political rights
such as the freedom of expression, the freedomssdcgation, and the freedom of peaceful
assembly. The ILO seeks to lay down standards spem of these rights. Among the human

rights conventions adopted by the General Conferefthe ILO are the following.

(a) Convention Concerning Freedom of Association amdeRtion of the Right to Organize

(b) Convention Concerning the Application of the Pnohes of the Right to Organize and to
Bargain Collectively

(c) Convention Concerning Equal Remuneration for Med Woman Workers for Work of
Equal Value

(d) Convention on the Abolition of Forced Labour

(e) Convention Concerning Discrimination in RespecEpnfployment and Occupation

() Convention Concerning Employment Policy

(g) Convention Concerning Protection and Facilities be afforded to Workers
Representatives in the Undertaking

(h) Convention Concerning Protection of the Right tog&wize and Procedures for
Determining Conditions of Employment in the Pul8iervice

(i) Convention Concerning the Promotion of Collectiardgining

() Convention Concerning Employment Promotion anddetain Against Unemployment

(k) Convention .Concerning Indigenous and Tribal Peopidndependent Countries.
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The ILO supervises the application of the standardas laid down through tripartite-composed
or representatives of governments, workers and @rem-bodies. Among them is the twenty-
member committee of Experts on the Application oh@ntions and Recommendations which
meets annually in March to examine periodic repsubmitted by each member state on the
measures it has taken to give effect to the comwestit has ratified. The nine-member
committee on Freedom of Association of the ILO Gaugy Board examines complaints against

member states of infringement of the right to fi@adf association

2.2  Regional Human Rights systems
2.2.1 The European Human Rights System

In May 1948, 800 prominent members of the vari@i@s of the European Community drawn

from nineteen European states including politicialasvyers and those active in wartime

resistance movements, met in The Hague, underus@aes of the International Committee of

Movements for European Unity, to demonstrate thepport for the cause of Europeans Unity.
The immediate consequence of the Hague Congressthgasreation, one year later of the

Council of Europe Comprising two principal orgaasCommittee of Ministers (which meets at

least twice a year at ministerial level and thraughthe year at the level of their deputies, and
provides an opportunity for a continuing dialoguretbe development of European co-operation)
and a Parliamentary Assembly (which is a consuiahiody with no legislative powers elected

by the parliaments of member states or according fwocedure determined by them). The
objectives of the Council, and therefore the oltigges incumbent on its members, we described
as the consolidation of pluralist democracy, respechuman rights, and the assertion of the
rule of law. The statute creating the Council ofdae was signed in London on 5 May 1949. A
common history and shared cultural traditions, ¢edipvith what was perceived as a growing
threat to their accustomed way life from an alieansplanted ideology, enabled its member
states, barely two years after the proclamatiotdoman Rights and Fundamental Freedoms,
(ECHR). Twelve states signed the EHCR in Rome diodember 1950. It entered into force in

September 1953, and has now been ratified by attlvee states.
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2.2.2 The Inter-American Human Rights System

The Charter of the Organization of American St¢@AS) was singed on 30 April 1948 at the
Ninth International Conference of American Statesvened in Bogota. The Charter enters into
force on 13 December 1951. Its preamble statedttiehistoric mission of American is to offer

to man a land of liberty, and a favourable envirentifor the development of his personality
and the realization of his just aspirations,” andttthe true significance of American solidarity
and good neighborliness can only mean the congmidaon this continent, within the

framework democratic institutions, of a systemrafividual liberty and social justice based on
respect for the essential rights of man.’ In itbstantive provisions, the charter reaffirmed and
proclaimed as a principle of the OAS ‘the fundamkmnights of the individual without

distinction as to race, nationality, creed or seit’ the same conference, the American

Declaration of the Rights and outside of man wasptetl in the form of a resolution.

In 1959, in Santiago, the fifth meeting of constidta of ministers of foreign affairs adopted a
resolution creating the Inter-American CommissionHuman Rights, and in the following year
the OAS council adopted the statute of the Commmissind elected its seven members. The
statute described the Commission as an autonomutity ef the Organization of American
States, the function of which is to promote resgdect‘human rights? It added that for the
purpose of the statute, human rights are understoode those set forth in the American
Declaration of the Rights and Duties of Man’ (ADRO)he ADRD thus became the basic
normative instrument of the Commission. Howevee, plowers of the commission were limited
by its statute to gathering information, preparistgdies and making recommendations to
governments for the adoption of ‘Progressive messsum favour of human rights within the
framework of their domestic legislation’ (the statwf the Inter-American Commission on
Human Rights, 1960, Article 9). In 1965, the Consiua was authorized to examine and report
on communication submitted to it, thereby initigtian individual petition system. In 1970, the
protocol of Buenos Aires which amended the Charbanges the status of the commission from
an ‘autonomous entity’ into one of the principagjans of the OAS. Its functions were re-defined
to be ‘to promote the observance and protectiohunmhan rights and to serve as a cumulative

organ of the organization in these matters?
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The states parties to the ACHR under take ‘to retSped ‘to ensure’ the ‘free and full exercise’
of these rights ‘to all person subject to theiigdiction’ (Article 1 of the Convention). These

obligations are monitored by two bodies, each caegdoof seven experts the Inter-American
Commission on Human Rights established in 1959, thedinter-American Court of Human

Rights.

2.2.3 The African Human Rights System

The other regional human rights instrument is tifécan Charter on Human and Peoples’
Rights (ACHPR). The initiative for an African Hum&ights Charter was taken at a meeting of
African jurists, the African Conference on the Ruk Law, convened by the International
Commission of Jurists (ICJ) in Lagos in 1961. THea was developed at a number of UN
seminars and ICJ conferences held in the followiegrs. UN seminars were held in Cairo in
1969 and in Dar-es-Salam in 1973. At the 1978 Dakarposium organized by the ICJ and the
Senegalese Association for Legal Studies and Researfollow-up group was formed to ‘Sell’
the idea to African Heads of State. In the follogvirear, on the initiative of president Senghor of
Senegal, the Assembly of Heads of State and Gowrhof the Organization of African Unity
(OAU) meeting in Monrovia decided to convene a nmgebf ‘highly qualified experts’ to
prepare a preliminary draft of a convention thauldgorovide for the promotion and protection
of human rights in Africa. A few months later, at/&l seminar in Monrovia which was attended
by the representatives of thirty African statesyesal specific proposals relating to the
establishment of a regional commission in Africaravadopted. The draft prepared by African
experts was considered at two sessions of the i@rde of OAU Ministers of Justice held in
Gambia in 1980 and 1981. In June 1981, the ACHPR wvanimously adopted at the Nairobi
Assembly of Heads of states and Government of 6.t became operative in October 1986,

and an African Commission began functioning on Zéober 1987.
An eleven member Commission has the task of pramdhe rights, ensuring their protection,

and interpreting the AFCHPR (Article 45 of the Qkar. Its promotional activities include

making recommendations to governmental and fornmggdrinciples and rules aimed at solving
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legal problems relating to the enjoyment of theoggized rights upon which governments may

base their legislation.

In 1998, the thirty-fourth summit of Head of Stated Government of the OAU adopted a
protocol to the ACHPR for the establishment of afiican Court on Human and People’s
Rights.

2.2.4 The Arab and Asian Human Rights Systems

The Arab and Asian states have not yet create@mabhuman rights regimes, but some steps
have been taken in that direction. In 1968, therCdwf the Arab League adopted a resolution
relating to the creation of a Permanent Arab Corsimison Human Rights. On September 15,
1994, the League of Arab States approved an Arat@hon human Rights building on earlier
texts adopted by regional non-governmental orgéiniza and inter-governmental organizations.
The Charter has not yet entered into force. It ireguacceptance by seven states before it comes
into force. As of January 1, 1998, only Egypt hatified the Charter. Iraq signed it on February
5, 1996.

In Asia, despite efforts by NGOs and the U.N., gougents in the region have been unwilling in
general to ratify global human rights instrumentsgreate a regional human rights system. As of
March 1998, for instance, 27 states in the regiwiyuding virtually all Pacific Island States, had
not signed or ratified either the UN Covenants log Torture Convention. The vastness of
geographical scope of the region, the vast diffegerin culture, language, political ideology and
economic development among nations, the recentoeaiorcrisis in Asia, coupled with a lack of
a regional organization, constitute serious hurtibethe creation of an Asian- Pacific regional
system. However, with ongoing effort by the UN, @§&and political movements to enhance
human rights respect and awareness in the regmmugh the dismantling of the concept of
“Asian values” which states often use to limit humahts, the opportunity to create a regional

system may improve in the future.
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Please read the following extract to properly appreiate the Asian system

There is yet no regional human rights mechanismAsm. The idea of drafting an Asian
convention has been raised on several occasionsgaherings of nongovernmental
organizations and at meetings convened by the Wrilations. However, Asian governments
remain quite oblivious as to the need to co-opetatdetter protect the human right, of the
people of their region.

One major drawback in Asia is the lacks of an @éxistregional inter governmental
organization, similar to the OAU, the OAS or theu@ail of Europe that brings together all the
countries of the region for political or socio-e@mic co-operation. There seems to be no such
tradition of regional co-operation in Asia. Indeethere is no discernible common identity
among Asian countries. Within the existing subargi alliances such as the League of Arab
States, Association of South-East Asian NationsA\BEand South Asian Association for
Regional Cooperation (SAARC), a common understgndmhuman rights does not appear to
be even remotely possible, having regard to curdemian rights records of some of the
participating governments.

Another drawback is the fact that Asia encompassesddely heterogeneous community that
extends from Syria and Iraqg in the West to theipiihes, Japan and the Islands of the Pacific
in the east, from China and Korea in the north ndid and Sir Lanka in the south. It is quite
unrealistic to think of the regions as a singletumith a common identify. According to Hiroko
Yamana in his ‘Asia and Human Rights’, Asia is agiomeration of countries with radically

different social structures, and diverse religioghilosophical and cultural traditions; their

political ideologies, legal systems and degreeegafnomic development vary greatly; and

above all, there is no shared, historical past efrem the times of colonialism.

On the other hand, there are in Asia threads ttzat be gathered, foundations of freedom upon
which it may be possible to build. The first isradition of legalism that stretches from the
Indian sub-continents through Sri Lanka and Malay$o the Philippines. Long experience with
colonial legal systems has given these countriestrang legal profession, a relatively

independent judiciary, an ability to utilize thedjoial process to assert and vindicate individual
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freedom. The second is the existing constitutitramhework of several countries in the region,
such as Hong Kong, India, Kiribati; Nauru, Nepalagtia New Guinea, Philippines, the
Republic of Korea, Solomon Islands, Sri Lanka, BoAgivalu and Vanuatu. A justifiable Bill of
Rights is an integral part of the national congiibn in each of these countries. The third is the
fact that within Asia there are sub-regional clustef states that have already ratified both the
ICCPR and the ICESCR and thereby demonstrated lmgviess to submit to the international
human rights regime and its monitoring procedufBse fourth is an abiding spiritual heritage
based upon the tenets of the fourth principal rehg of the world which sprang forth form the
soil of Asia Hinduism, Buddhism, Christianity astaim.

The purpose of an Asian convention being to bedgmure to all persons subject to the
jurisdiction of the participating states the righasid freedoms recognized in the International
Bill of Human Rights, the initiative for the consion of such an instrument and for the
establishment of an Asian commission and Asian tGafuHuman Rights ought to be taken by
those states that have already accepted the stdsdaontained in the two international
covenants. Indeed, as the World Conference on HURigints declared, regional arrangements
are intended to ‘reinforce universal human rightarmslards, as contained in international
human right and instruments, and their protectigiienna Declaration and Programme of
Action). The experience of the other continentshbtig convince these states that not only do
regional mechanisms facilitate more effective sogubf their own performance, but also that
within such regional institutions it is possibler feach of them to play a relatively more

significant role than they possibly could on theldstage.
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Chapter three: Systems of Protection for VulnerableGroups

The aim of human rights instruments is the protectf those vulnerable to violations of their
fundamental human rights. There are particular ggonho, for various reasons, are weak and
vulnerable and consequently require special priotedor the equal and effective enjoyment of
their human rights. Often human rights instrumesdgs out additional guarantees for persons
belonging to these groupse., the Committee on Economic, Social and Culturalh®ghas
repeatedly stressed that the ICESCR is a vehicléhto protection of vulnerable groups within
society, requiring states (parties) to extend spguotective measures to them and ensure some

degree of priority consideration, even where infHue of severe resource constraints.

This part focuses on groups that are especiallyaerable to abuse of human rights; groups that
have difficulties defending themselves and areetioee in need of special protection. Twelve
groups are discussed: 1) women and girls; 2) @mld8) refugees; 4) internally displaced
persons; 5) stateless persons; 6) national miasriif) indigenous peoples; 8) migrant workers;
9) disabled persons; 10) elderly persons; 11) Hbgifive persons and AIDS victims. Clearly
this is not an exhaustive list of persons in negolaaticular protection, as many other groups not
discussed in this part suffer from discriminatiomd aoppression. In the case of women and

children special issues of concern are further éxedh

3.1 Women'’s rights

The inferior status of women is entrenched in mgtoulture and tradition. Through the ages,
national and religious institutions have been chllpon to justify violations of women'’s rights
to equality and enjoyment of fundamental human tsgliEven now, women are subject to
discrimination in all stages of life; in income,usation, health and participation in society and
they are particularly vulnerable to specific vitdats such as gender-based violence, trafficking
and sex discrimination. Various international bedleve been established with the aim of
eradicating policies, actions and norms that pegietdiscrimination against women and violate
women’s human rights.
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International Human Rights Standards

After the Second World War, a number of treatieghenprotection of women were drafted and
both the UN Charter and the International Bill airhian Rights (see.g. Article 3 of ICESCR
and Article 3 of ICCPR) proclaim equal rights foemand women and ban discrimination on the
grounds of sex. In addition to instruments relatmgliscrimination in general, a whole series of
instruments have been developed specifically fer glotection of women, the elimination of
discrimination against women and the promotionaia rights. These serve to create a broad,
international framework for future developments ahd establishment of general norms for

national policy.

One of the most important instruments for the mtd@ of women is the Convention on the
Elimination of All Forms of Discrimination Agains/omen (CEDAW), which was adopted by
the UNGA on 18 December 1979, following consultasiaver a five-year period by various
working groups, the CSW and the UNGA. It enteretb iforce in 1981. The 30-article
Convention sets out internationally accepted ppilesi and measures to achieve equal rights for

women everywhere. As of July 2004, 177 states warges to CEDAW.

The CEDAW reflects the scope of exclusion and i&gtn suffered by women solely on the
basis of their sex. It sets out equal rights formea, regardless of their marital status, in all
fields - political, economic, social, cultural antil and calls for national legislation banning
discrimination. It allows for temporary special maees (‘affirmative action’) to accelerate the
achievement of equality in practice between menvaohen (Article 4), and actions to modify
social and cultural patterns that perpetuate disodtion (Article 5). Other measures aim at
equal rights for women in political and public lifArticle 7); equal access to education and
equal choice of curricula (Article 10); non-dischmation in employment and pay (Article 11);
and guarantees of job security in the event of imger and maternity (Article 11). The
Convention underlines equal responsibilities of naéth women in the context of family life
(Article 16). It also stresses the social servioegeded - especially childcare facilities - for
combining family obligations with work responsikigis and participation in public life (Article
11).
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Furthermore, articles of the Convention call fonfthscriminatory health services for women,
including services related to family planning, aeglal legal capacity to that of men. States
Parties agree that all contracts and other priregguments that restrict the legal capacity of
women’shall be deemed null and void’ (Article 1Special attention is given to the problems of

rural women (Article 14).

It should be noted that the effectiveness of thav@ation in promoting the rights it contains is
significantly undermined by the numerous reservetimade by States Parties. Most reservations
aim to preserve religious and national institutitimst are contrary to the rights guaranteed and
many are obviously incompatible with the object aodpose of the Convention.

On 6 October 1999, the General Assembly adoptedmional Protocol to the CEDAW, which
entered into force in 2000. The Protocol estabishprocedure that allows individual women, or
groups of women, to submit claims of violationsrights protected under the Convention to the
CEDAW Committee. In July 2004, 60 states had editihe Optional Protocol.

Other universal instruments relating to the rightsvomen include the UN Convention for the
Suppression of the Traffic in Persons and of thel&tation of the Prostitution of Others (1949),
the UN Convention on the Political Rights of Wom@®52) and the UN Convention on the
Nationality of Married Women (1957). FurthermoréetRome Statute of the International
Criminal Court (1998) Article 7 establishes thapea sexual slavery, enforced prostitution,
forced pregnancy, enforced sterilisation and offeems of sexual violence are each to be

considered a crime against humanity.

Supervision

The CEDAW establishes the Committee on the Elinmmabf Discrimination Against Women

to oversee the implementation of the rights it gageges (for further analysis of the Convention
and Committee see XX). The Committee acts as a toromy system to oversee the
implementation of the Convention. This is done @pally by examining reports submitted by

states parties, but in 1999, an optional protogphaded the powers of the Committee to include
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competence to receive individual complaints. Thiscpdure allows individuals and groups of
individuals, alleged victims of violations, to filecomplaint against states parties to the protocol
As has been examined, the Optional Protocol alsgbkshes a distinctive feature: an inquiry
procedure that allows the Committee to initiateestigations into suspected grave or systematic
violations by a state party of the rights contairethe Convention. In this regard the Committee

can carry out visits to the country in question.

The Committee has contributed significantly to ihierpretation of the obligations imposed by
the Convention through its General Recommendatimsh have dealt with several issues of
utmost importance for women such as violence agamsien (General Recommendation No.
12 - Violence against women); equal remuneration ferk of equal value (General

Recommendation No. 13 - Equal remuneration for wafrlequal value); female circumcision

(General Recommendation No. 14 - Female circumgjsiblDS (General Recommendation No.
15 - Avoidance of discrimination against women ational strategies for the prevention and
control of acquired immunodeficiency syndrome); lenewe against women (General
Recommendation No. 19 - Violence against women)akty in marriage and family relations

(General Recommendation No. 21 - Equality in mgeiand family relations); women’s

political rights (General Recommendation No. 23ofitleal and Public Life) and women and

health (General Recommendation No. 24 - Women aaith).

Although the CEDAW Committee has the competenceteive individual complaints, to date
no individual cases have been decided. Individoalraunications regarding sex-discrimination
have, however, been brought to the Human Rightsltee. In the Mauritanian Women Case
(Aumeeruddy Cziffra and 19 other Mauritanian Wonaellauritius), the Committee found that
an immigration law giving certain status to wiveglarot husbands made an adverse distinction
on the grounds of sex on the right to be free fantitrary and unlawful interference with the
family and was in violation of the ICCPR. Anothesise brought before the Human Rights
Committee dealt with a law that stipulated that near women could not claim continued
unemployment benefits unless they proved they wedfreer ‘breadwinners’ or that they were
permanently separated from their husbands. Thigliton did not apply to married men. The

Committee found a violation of Article 26 ICCPR (nadiscrimination) on the grounds of sex
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(Broeksv. The Netherlands Article 26 is ‘free-standing’, meaning that iarc be applied to
discriminatory laws, whether or not the subjecttarats covered by provisions of the ICCPR.

ICCPR (for further analysis see the right to equaind non-discrimination part 3.12).

In addition, mention should be made of the UN Cossioin on the Status of Women, which has
a mandate to consider confidential and public comoations on the status of women. During
each session, a Working Group of five members,ceslewith due regard for geographical
distribution, gathers in closed meetings to comsidemmunications addressed to the
Commission and those pertaining to women receiwethé Office of the High Commissioner
for Human Rights, including the replies of govermtsethereto, with a view to bringing to the
attention of the Commission those communicationghvheveal a consistent pattern of reliably
attested injustice and discriminatory practicesirjawomen. The Commission may make
recommendations to ECOSOC regarding the complairtisitted; what steps are to be taken is
decided by ECOSOC.

3.2 The rights of the child

Every child has the right to grow to adulthood ealth, peace and dignity. Young children are
vulnerable and dependent on adults for their baséds, such as food, health care and education.
Ensuring the rights of children to health, nutrti@ducation, and social, emotional and cognitive
development is imperative for every country andagmtobligations for every government.
Ensuring that children enjoy fundamental rights dmrekdoms not only advances a more
equitable society, but fosters a healthier, maierdie and, in due course, a more productive
population. Clearly, children’s rights are clostgd to women'’s rights; even before being born a
child’s survival and development is dependent enrttother’s health and opportunities. Women
are still primary care-givers for children, so emsg women'’s rights is positively linked to

children’s enjoyment of human rights.
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Intenational Human Rights Standards

In 1924, the League of Nations adopted a Declaraiiothe Rights of the Child (Declaration of

Geneva), containing five basic principles reflegtiie clear consensus that children were in
need of special protection. In 1959, the UNGA umanisly adopted another more elaborate
Declaration on the Rights of the Child, statinghe preamble that ‘the child, by reason of his
physical and mental immaturity, needs special sefets and care, including appropriate legal

protection, before as well as after birth’.

Serious work on drafting a convention on the righftshe child began in the final years of the
1970s, resulting in the UNGA adoption of the Cori@n on the Rights of the Child

(CRC) on 20 November 1989. The Convention entenéal force on 2 September 1990 and a
few years later the majority of the world’s stabesl ratified it. As of July 2004, 192 states had
ratified the Convention, making the CRC the mostvenrsally accepted human rights treaty ever
drafted. The United States and Somalia are the OhNymembers, which have not ratified the

Convention.

The Convention is meant to be all encompassingsatsl out civil, political, social, economic
and cultural rights for ‘every human being below #ge of eighteen years, unless under the law
applicable to the child, majority is attained eatli(Article 1). Four general principles have

guided the authors of the Convention:

- The principle of non-discrimination (Article 2);
- The best interests of the child (Article 3);
- The right to life, survival and development (A&l 6); and

- Respect for the views of the child (Article 12).
Underpinning the CRC are three core concepts; giote provision and participation: a)

protection, againsg.g, violence, abuse, neglect, maltreatment or etailon (Article 19); b)

provision of,e.g, name and nationality (Article 7), social segyréidequate standard of living
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and education (Articles 26 to 28); c) participatibmough the right of a child to express its
views, to freedom of thought and to freedom of aesgmn (Articles 12 to 15).

The CRC contains several rights which are alsaugted in other international instruments, but
Article 41 provides an explicit ‘most favourablendiitions clause’, stating that nothing in the
CRC shall affect any provisions which are more cmidE to the realisation of the rights of the
child and which may be contained in the law ofaesparty or international law in force in that
state (Article 41). While the Convention sets ouanw rights already proclaimed in other
instruments such as the ICCPR (Articles 23(4) 24)0and ICESCR (Article 10(3)), it is the first
instrument to specifically grant child rights andection as autonomous human beings. The

value added by the CRC lies mainly in that:

* The general rights formulated in earlier convergioand the UDHR have been
reformulated with a special focus on the rights aedds of the child. Other rights only
applicable to children are elaborated, such asigih to adoption, education and contact
with parents.

* New elements have been included, such as thegmwaosi regarding parental guidance
and regarding international co-operation in thifaf handicapped children.

» The CRC covers children in difficult circumstancsesch as the separation from parents;
abuse and neglect; disabled and refugee childrafigenous children and children
belonging to minorities; sale, trafficking and abtion of children; deprivation of

liberty; and children in armed conflict.

Some international instruments contain more primectlauses than the CRC. For instance,
Article 32 CRC regarding child labour does not &ifly define a minimum age for admission
to employment.ILO 138 stipulates that the minimuge éor admission to employment or work
shall not be less than 15 years and that develamuogtries may initially specify a minimum age
of 14 years. For employment under specified cirdamses €.9.,in the case of health hazards),
the minimum age is 18 years in the aforementioh€dConvention. The CRC generally sets out

the minimum age of 18 years (Article 1) so does ILZB concerning the Prohibition and
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Immediate Action for the Elimination of the Worstris of Child Labour (1999), which defines

persons younger than 18 as children (Article 2).

Similarly, while the CRC forbids recruitment of khien below 15 years for the armed forces,
Article 77 of Protocol | to the Geneva Conventiarfs1949, affords superior protection as
regards recruitment of children between 15 and &&rsy of age. Here, Article 41 (‘most
favourable treatment’) applies for those statesclwhave ratified more favourable international
instruments. Moreover, states may make declaratdren ratifying the CRC, expressing their
commitment to apply more protective standardg;, by not recruiting children under 18 years

of age into the armed forces.

Two optional protocols to the CRC were adoptedHgyWNGA in 2000. The Optional Protocol
to the CRC , on the Involvement of Children in AwinConflict aims atinter alia, raising the
minimum age of individuals taking part in armed ftichto 18 and includes a unique provision
regulating the acts of non-state actors, stipuigtirat non-state forces should not recruit persons
under 18. The Second Optional Protocol to the CR@he Sale of Children, Child Prostitution
and Child Pornography stipulataster alia, that states have to ensure that certain actaistgai
children are criminalised, and that states aregedlito prosecute or extradite offenders under

their jurisdiction.

Relevant standards in the regional systems forptiogection of children’s rights include the
Africa Charter on the Rights and Welfare of thel@i{1990), setting out in Article 18(3) that
‘the State shall [...] ensure protection of thehtgyof the woman and the child as stipulated in
international declarations and conventions’. Theefiman Convention on Human Rights sets
out the equal rights of children born in and outveidlock (Article 17(5)) and that ‘every minor
child has the right to measures of protection ¢njthe part of his family, society, and the state.
Other relevant documents within the American conte, for instance, the Inter-American
Convention on the International Return of Child{@889); the Inter-American Convention on
Conflict of Laws Concerning the Adoytion of Minorg1984); and the Inter-American
Convention on International Traffic in Minors (1994Vithin the European system the European

Social Charter sets out special protection foldcén with regard to employment (Article 7) and
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the right of children and young persons to sodegdal and economic protection (Article 17).
Other important European conventions on the Adoptd Children (1967); the European
Convention on the Legal Status of Children born olutWedlock (1975); and the European
Convention on the Exercise of Children’s Rights9@p

Supervision

The CRC establishes the Committee on the Rightiseo€hild to supervise the progress made by
the states parties in achieving the realisatiohefr obligations contained in the Convention.
The Committee is composed of ten multidisciplinargperts from fields such as international
law, medicine, education and sociology, whose resh is to review reports submitted by states
on actions they have taken to implement the Comnwents it has no competence to receive
individual complaints. The Committee may conven&rnmal regional meetings with the
collaboration of UNICEF, to get familiar with thefférent issues facing children in different
regions, as well as establishing dialogues with M@@d governments. Like other supervisory
mechanisms, the Committee adopts General Commentshé interpretation of the rights
contained in the CRC. The Committee has recent)p3? adopted General Comment 5 on
general measures of implementation of the CRCjrongf the obligations of states in regard to

the Convention.

In addition, mention should be made of the Unitedidhs Children’s Fund (UNICEF), one of
the key organisations concerned with children’siisg UNICEF was created in 1946 in the
aftermath of WWII to provide European children fagifamine and disease with food, clothing
and health care. Today, UNICEF aims to overcomeotisacles that poverty, violence, disease
and discrimination place in a child’s path. UNICEFole is specifically mentioned in Article 45
of the CRC. The organisation focuses on improvirggahild’s environment, the improvement of
primary health care, water supply, nutrition, ediocaand community development. In recent
years, it has invested heavily in programmes fonprag other things, immunisation, water
supply systems and literacy. UNICEF is a globatflézan vaccine supply, reaching 40 percent of
the world’s children and is paramount in the impéenation of the targets set at the 1990 World

Summit for Children and the Millennium Developm&uals.
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3.3 Minority protection regime

3.4  The rights of indigenous people

Indigenous peoples have only after World War Il dmee the subject of international human
rights debate. There have been numerous attempfertoulate a definition of the term
‘indigenous peoples’, but a generally acceptednitedn has not emerged. Similar to the case of
minorities, the diversity of indigenous peoples @des a definition. The indigenous differ
enormously in cultures, religions, and patternsadial and economic organisation, such as the
Mayas in Guatemala, the Inuit in Canada, the Masdianzania, and the Naga in India. Some
estimated 5,000 indigenous peoples comprising @& million persons live in more than 70

countries from the Arctic to the Amazon.

In his Study of the Problem of Discrimination Agstinndigenous Populations, the rapporteur of
the Sub-Commission, Mr Martinez Cobo, has formwaaedefinition, which features the most

important characteristics:

Indigenous communities, peoples and nations arsethwhich, having a historical continuity
with pre-invasion and pre-colonial societies thagvdloped on their territories, consider
themselves distinct from other sectors of the siesi@mow prevailing in those territories, or parts
of them. They form at present non-dominant seabsociety and are determined to preserve,
develop and transmit to future generations theicestral territories, and their ethnic identity, as
basis of their continued existence as peoples,coo@ance with their own cultural patterns,
social institutions and legal syste(&/CN.4/Sub.2/1986/7/Add.3 (Geneva, 1987).

Looking at Mr Martinez Cobo’s definition and theOLConventions mentioned below, a number
of characteristics can be distinguished:

* Indigenous peoples have a strong affinity withltrel they live on. Their environment is
essential for their survival as a cultural entityis decisive for their social and cultural
conditions;

* They are not dominant in their present nationaletgcusually they have little if any

influence on state policy;
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» They generally speak their own language and haneramn cultural qualities; and

» Their political/organisational structure is genbralf a decentralised nature.

International Human Rights Standards
The first international standard on indigenous pajans was ILO 107 (1957), revised and
reformulated in 1989 and amended in ILO 169. Is Bonvention, a definition of indigenous

peoples is given in Article 1(1):

a) Tribal peoples in independent countries whosgakocultural and economic conditions
distinguish them from other sections of the natia@mmanmunity, and whose status is regulated

wholly or partially by their own customs or traditis or by special laws or regulations.

b) Peoples in independent countries who are redaadaendigenous on account of their descent
from the populations which inhabited the countnyaaeographical region to which the country
belongs, at the time of conquest or colonisatiotherestablishment of present state boundaries
and who, irrespective of their legal status, retame or all their own social, economic, cultural

and political institutions.

Article 1(2) complements Article 1(1) with the foWing text: ‘self-identification as indigenous
or tribal shall be regarded as a fundamental @itefor determining the groups to which the

provisions of this Convention apply.’

Since the 1970s, the United Nations has been iedoin initiatives, frequently in co-operation
with the ILO and the OAS, concerning the developnwdrspecific standards for the protection
of indigenous peoples. In 1982, the UN Working Grauw Indigenous Populations was created
as a body of the Sub-Commission for the PreventibrDiscrimination and Protection of
Minorities (now Sub-Commission on the Protectiod &omotion of Human Rights). One of its
commitments was the drafting of a Declaration an Rights of Indigenous Populations, which
was adopted by the Sub-Commission in August 19% draft Declaration consists of 45
articles, related to issues such as:

» The right of indigenous populations to self-deteration (Article 3);
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* The right not to be ‘forcibly removed from theamids or territories’ (Article 10);

* The right ‘to practice and revitalise their culturaditions and customs’ (Article 12);

* The right ‘to establish their own media in theirrol@nguages’ (Article 18); and

» The right ‘to determine and develop priorities atihtegies for the development or use
of their lands, territories and other resourcep (Article 30).

The Working Group on the Draft Declaration on thgh®& of Indigenous Peoples, which was
established by the UN Commission on Human Riglas,been debating the draft Declaration on
an article-by-article basis, with the participatioh a number of organisations of indigenous
peoples. The Declaration was to be adopted by theSdneral Assembly in December 2004 at
the end of the decade of the rights of indigencempfes. However, as of July 2004, there was
still no consensus on a draft text; indigenous feopnd governments differ on issues related to

the right to self-determination, collective riglaisd the exclusive right to use natural resources.

Although some instruments, such as the Draft Datitar on Indigenous Rights, ILO 169 and
the Convention on the Rights of the Child (Artid@) address indigenous people as a separate
group from minorities in general, in General Comt28, the Human Rights Committee states
that indigenous peoples are minorities for the pses of Article 27 (see above ‘National
Minorities’). Other treaty bodies also deal withnwmiities; for example, the Committee on the
Elimination of Racial Discrimination (CERD) has uesl a General Recommendation on
Indigenous Rights under the CERD (General Recomatewd No. 23 - Rights of indigenous

peoples).

Supervision

At the UN treaty-based level, the Human Rights Cattei has been called upon several times
by indigenous persons to decide on possible indénmgnts of their human rights. A number of
cases have involved complaints relating to the guuadion of culture of indigenous groups,
language rights and access to effective remedisaes include dispossession by the state of the
ancestral land of indigenous groups; legality ofesustipulating loss of membership in an

indigenous minority following marriage to a non-igehous person; forced use of language
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other than the indigenous language during officalrt proceedings; indigenous rights to natural

resources; and state interference with traditignatligenous lands

Three charter-based bodies have been establishedealowith issues relating to indigenous
peoples at the UN: a) the Special Rapporteur oisituation of Human Rights and Fundamental
Freedoms of Indigenous People, b) the Working Gromigndigenous Populations, and c) the

Permanent Forum on Indigenous Issues.

In 2001, the UN Commission on Human Rights appdirté&Special Rapporteur on the Situation
of the Human Rights and Fundamental Freedoms ofiéndus People, Rodolfo Stavenhagen,
from Mexico, in response to the growing internagibconcern regarding the marginalization and
discrimination against indigenous people worldwi@@esolution 2001/57). The Special
Rapporteur has under his mandate addressed a ande of human rights issues. He has, for
instance, formulated a proposal for a definitionnafigenous peoples, and addressed the role of
intergovernmental and non-governmental organisafitime elimination of discrimination, and
basic human rights principles, as well as specedsof action in fields such as health, housing,
education, language, culture, social and legalituigins, employment, land, political rights,
religious rights and practices, and equality in #wministration of justice. His conclusions,
proposals and recommendations mark important pssgreUnited Nations consideration of the
human rights problems facing indigenous peoplesiynaae still under consideration and others

have been incorporated into resolutions of the Satwmission.

Apart from facilitating and encouraging dialoguaviteen governments and indigenous peoples,
the Working Group on Indigenous Populations haswa-fold mandate: a) to review
developments pertaining to the promotion and ptatecof human rights and fundamental
freedoms of indigenous peoples; and b) to givenatte to the evolution of international

standards concerning indigenous rights.
The Permanent Forum on Indigenous Issues servas aslvisory body to the Economic and

Social Council, with a mandate to discuss indigenmsues relating to economic and social

development, culture, the environment, educati@a/th and human rights. The Forum focuses
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on the following issues: a) to provide advice aadommendations on indigenous issues to the
Council, as well as to programmes, funds and agserafithe UN through the Council; b) to raise
awareness and promote the integration and co-draimaf activities relating to the indigenous
issues within the UN system; and c) to prepare @disdeminate information on indigenous

issues.

3.5 Protection of disabled persons

Discrimination against persons with disabilities lealong history and persons with disabilities
are regularly excluded from participation in sogieand denied their human rights.
Discrimination against the disabled can take mamyn§, ranging from limited educational
opportunities to more subtle forms, such as segimegand isolation because of physical and
social barriers. The effects of discrimination amest clearly felt in the sphere of economic,
social and cultural rights, in the fields of, foistance, housing, employment, transport, cultural
life and access to public services. The obstabtleslisabled face in enjoying their human rights
are often the result of exclusion, restriction poeference, and, for instance, when the disabled
do not have access to reasonable accommodatiorherbdsis of their limitations, their
enjoyment or exercise of human rights may be séveestricted. In order for disabled persons
to freely enjoy their fundamental human rights, eoous cultural and social barriers have to be
overcome; changes in values and increased undeémsgaat all levels of society has to be
promoted, and those social and cultural norms fibgtetuate myths about disability have to be

put to rest.

International Human Rights Standards

In general, international human rights instrumemntstect the rights of persons with disabilities
through the principles of equality and non-discriation. The UDHR refers expressly to
disabled persons, stipulating in Article 25 thategrone has the right to security in the event of
[...] disability’, but its derivatives, the ICCPR&ICESCR, do not contain any explicit reference
to persons with disabilities. Many provisions oé tGovenants are, however, of direct relevance
for ensuring equal opportunities and the full mdpation of persons with disabilities in society;
for example, Article 6 (respecting the right tee)ifand Article 7 (respecting the right to freedom
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from torture and other cruel, inhuman or degradiegtment and punishment) under the ICCPR
and Article 2 (the general non-discrimination normider the ICESCR. Article 23 of
the Convention on the Rights of the Child spealficdiscusses the rights of handicapped and

disabled children.

The Committee on Economic, Social and Cultural Ridias adopted a General Comment on
persons with disabilities.General Comment No. 5ersBns with disabilities is particularly
important as it establishes that disability falisdar the heading, ‘other status’ in Article 2
ICESCR and is therefore regarded by the Commitsea prohibited ground for discrimination.
Similarly, the Committee on the Elimination of Abrms of Discrimination Against Women has

adopted General Recommendation No. 18 - Disabteden .

Several international and regional human rightstrimsents contain specific provisions

concerning persons with disabilities.

Under the auspices of the AU, the African Chaofeduman and Peoples’ Rights stipulates in
Article 18(4) that the disabled shall be entitledspecial measures of protection and the African
Charter on the Rights and Welfare of the Childscdsses the rights of handicapped children in
Article 13.

The European Social Charter (revised) stipulatest disabled persons have the right to
independence, social integration and participaitiothe life of the community’ (Part | No. 15)
and sets out steps that states shall undertakesterid, such as promoting access to employment

and education (Article 15).

Article 6 of the Protocol of San Salvador stiputatétates Parties undertake to adopt measures
to make the right to work fully effective [...] iparticular, those directed to the disabled’ and
Article 9 sets out the right to social securitycase of disability. Moreover, provisions in human
rights instruments protecting members of vulnergpteips are applicable to disabled persons.
Two international conventions dealing directly withe rights of disabled persons have been

drafted. One is the Inter-American Convention dme tElimination of All Forms of
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Discrimination Against Persons with Disabilitie$999) (see 2.3), the only regional convention
of its kind in the world. States parties undertakeégr alia, to adopt necessary measures to
eliminate discrimination against persons with dis#ds; to ensure access to facilities and
services; to provide services to ensure optimatll®f independence and quality of life for
persons with disabilities; and to implement edwr®l campaigns to increase public awareness
so that discrimination can be eliminated, promotiagpect for and co-existence with persons
with disabilities (Article 3). Furthermore, statearties undertake to collaborate and co-operate
to eliminate discrimination (Article 4) and to prota participation of organisations of persons
with disabilities in the measures and policies addpgo implement the Convention (Article 5).
The other Convention is ILO 159 concerning Vomadil Rehabilitation and Employment
(Disabled Persons) (1983). It sets outer alia, principles of vocational rehabilitation and
employment policies aimed at equal opportunity areasures for action at the national level to

be taken for the development of rehabilitation amgloyment services for disabled persons.

Specific non-binding instruments have also beerptedbat the international level addressing the
rights of disabled persons. These instruments dechhe Declaration of the Rights of Mentally
Retarded Persons (UNGA Resolution 26/2856 (XXV871); the Declaration on the Rights of
Disabled Persons (UNGA Resolution 30/3447 (XXX), 1975); the Worlddgramme of Action
concerning Disabled Persons (UNGA Resolution 37/6282); the Tallinn Guidelines for
Action on Human Resources Development in the FoélDisability (UNGA Resolution 44/70,
1990); the Principles for the Protection of Pessatith Mental lliness and the Improvement of
Mental Health Care (UNGA Resolution 46/119, 1991)0 Recommendations concerning
Vocational Rehabilitation of the Disabled (19550 ancerning Vocational Rehabilitation and
Employment (Disabled Persons) (1983); the Sundbexgaration on Actions and Strategies for
Education, Prevention and Integration (1981); $aéamanca Statement on Principles, Policy
and Practice in Special Needs Education (1994);thedstandard Rules on the Equalisation of
Opportunities for Persons with Disabilities (UNGA$lution 48/96, 1993).

A World NGO Summit on Disability was held in Beignn March 2000, resulting in the Beijing
Declaration on the Rights of People with Disalshtiin the New Century. Through this
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Declaration, the NGOs in the field of disabilityntetheir moral authority to the idea of a

disability-specific human rights treaty.

In 2001, in the wake of the Beijing Summit, the &eh Assembly established an Ad Hoc
Committee to consider proposals for a conventiowlieability. The aim is a comprehensive and
integral international convention to promote andt@ct the rights and dignity of persons with
disabilities, based on the work done in the fiedisocial development, human rights and non-
discrimination (UNGA Resolution 56/168, 2001). TBemmittee is at the first stages of work
and held its second session in June 2003, asdistdtie participation of several prominent
global NGOs in the field of disability such as: 8lided Persons International (DPI); Inclusion
International; Rehabilitation International (RI1);0Ad Blind Union (WBU); World Federation of
the Deaf (WFD); World Network of Users and Survivaf Psychiatry (WNUSP); and World
Federation of the Deaf-Blind (WFDB).

Towards a Human Rights Convention on the Righ®estons with Disabilities

In December 2001, the Mexican government put fodwBesolution 56/168 in the United
Nations General Assembly. The resolution called donsideration of a Convention on the
human rights of persons with disabilities and farteought the immediate formation of an Ad-
Hoc Committee. This Committee would ‘consider pregde for a comprehensive and integral
international convention to protect and promote tights and dignity of persons with
disabilities’. Resolution 56/168 passed without ante. The Committee held its first session at
UN Headquarters in New York from 29 July to 9 AugP802. In its initial report to the General
Assembly, the Committee recommended the adopti@refolution that would invite ‘regional
commissions and inter-governmental organisationisyedl as non governmental organisations to
make available to the Ad Hoc Committee suggestamtspossible elements, to be considered in
proposals for a Convention’. The General Assembillysequently passed Resolution 56/510,
respecting the accreditation and participation &@¢ in the Committee, and Decision 56/474,
which ‘requests the Secretary-General to make, eeded and within existing resources,
reasonable efforts to facilitate the participatnpersons with disabilities in the meetings and
deliberations of the Ad Hoc Committee [...]’
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Supervision

In 1994, the position of Special Rapporteur on Digg of the United Nations Commission for
Social Development was established. The task of $pecial Rapporteur is to monitor
implementation of the Standard Rules on the Ecatatis of Opportunities for Persons with
Disabilities and to advance the status of peoplth wdisabilities throughout the world.
Furthermore, under the auspices of the UN, thediiui for Social Policy and Development of
the United Nations Secretariat is the focal poimtnoatters relating to disability. The Division
deals,inter alia, with the promotion, monitoring and evaluation bétimplementation of the
World Programme of Action and the Standard Rulegrapares publications, promotes national
and international programmes and works closely aitd supports governments and NGOs in
the field of disability. The Division also publishéhe UN Enable, the United Nations Persons

with Disabilities website.

One of the major development goals of the Unitetidda is promoting the quality of life of the
disadvantaged, including people with disabiliti€ke year 1982 was the UN International Year
of Disabled Persons and towards its end the Wardgyf@mme of Action concerning Disabled
Persons (WPA) was adopted by the General Assembl/WPA is a global strategy to enhance
disability prevention, rehabilitation and equalisat of opportunities with the aim of full
participation of persons with disabilities in sdcide and national development. The WPA
emphasises the need to approach disability fronuraan rights perspective and that persons
with disabilities should not be treated in isolafidut within the context of normal community
services. The WPA provided analysis of principlesncepts and definitions relating to
disabilities and an overview of the world situati@garding persons with disabilities, setting out

recommendations for action at the national, rediand international levels.

In order to provide a time frame for the impleméota of the World Programme of Action, the

General Assembly proclaimed 1983-1992 the UnitetioNa Decade of Disabled Persons. One
of the major results of the Decade was the adomfdhe Standard Rules on the Equalisation of
Opportunities for Persons with Disabilities . Alttgh not legally binding, the rules summarise

the message of the WPA, cover all aspects of feeofidisabled persons and set out the moral
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and political commitment of states to take actiorattain equal opportunities for the disabled;
the rules serve as policy instrument and as a fatum for economic and technical co-operation.
The International Day of Disabled Persons is 3 Ddm each year. The aim is to promote an
understanding of disability issues and mobilisepsupfor the dignity, rights and well-being of
persons with disabilities. Similarly, the United tdas Economic and Social Commission for
Western Asia (ESCWA) has launched the Arab Decad®¢ople with Disabilities from 2003-
2012.

3.6  Elderly Persons

Many regions have in recent years withessed aidiagbrovement in life expectancy, resulting
in an increasing number of persons surviving it advanced stages of life. One out of every
ten persons is now 60 years or older. By 205@, éstimated that one out of five will be 60 years
or older and by 2150 one out of three persons. mbgrity of older persons are women and
striking differences exist between regions; fotanse, one out of five Europeans is 60 years or

older, but only one in twenty Africans.

It is only recently that the attention of the woddmmunity has been drawn to the social,
economic and political issues related to this phegrwon of ageing on a massive scale. As the
world’s population ages and the traditional roleha family as the main support of older people
weakens, the elderly are increasingly vulnerableabmse and various forms of negative
stereotyping and discrimination. They often haweited access to health care and face specific
age related restrictions in many fields, such ds descrimination in hiring, promotion and
dismissal. Furthermore, as many industrialised t@smstruggle with the task of adapting their
social and economic policies to the ageing of tpepulations, even in affluent societies many
older persons live in conditions of poverty. In d®ping countries with limited social security
systems, the emigration of the younger memberdditaghe elderly, traditionally cared for by
members of their families, to fend for themselVERis is especially true in the case of older
women who live longer than men do and more commfadg poverty and isolation.
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International Human Rights Standards

In general, the rights stipulated for the eldenty international instruments stem from the
principles of dignity and non-discrimination. Nedththe UDHR nor its derivatives, the ICCPR
and ICESCR , contain any explicit reference toepldersons, but many provisions of these
instruments are of direct relevance to ensuringaegpportunities and the full participation of
the elderly. Although the rights of older persoms mot referred to in the Bill of Rights, the
ICESCR Committee expressly addresses the econsau@l and cultural rights of older persons
in General Comment No. 6 - The economic, social eultural rights of older persons . In the
General Comment, the Committee calls on stategepdriter alia: to pay particular attention to
older women as they have often not engaged in amerated activity entitling them to an old-
age pension; to institute measures to preventidig@tion on grounds of age in employment
and occupation; to take appropriate measures éablest general regimes of compulsory old-age
insurance; and to establish social services to @tighe whole family when there are elderly
people at home and assist elderly persons livinogeabr elderly couples wishing to remain at
home. The General Comment also sets out that, theaigh not specified as a prohibited ground
for discrimination in the Convention, ‘other stdtasuld be interpreted as applying to age. It is
beyond doubt that the principle of non-discriminatenshrined in the ICESCR, ICCPR, CERD
and CEDAW prohibits discrimination on the groumdsge.

Three regional human rights instruments expressption older persons as a group in need of
special protection. In Article 18(4), the Africarh&ter stipulates that the aged shall have the
right to measures of special protection in keepith their physical or moral needs. The
Protocol to the African Charter on the Rights of Mém in Africa sets out special protection for
elderly women. Article 17 Protocol San Salvadopudites that everyone has the right to special
protection in old age and calls upon states to nessively provide suitable facilities, food and
medical care for elderly persons that lack themundertake work programmes to enable the
elderly to take part in productive activity; and ftuster establishment of social organisations
aimed at improving the quality of life of the elderThe Revised European Social Charter sets
out the right to social protection for the elderyArticle 23. According to this provision states
parties undertake to adopt measures: a) to enablelderly to remain full members of society

for as long as possible by providing adequate megsuand information about available services;

85



b) to enable the elderly to choose their life-stiyeely and live independently for as long as
possible by providing adequate housing and serviaed c) to guarantee support for older
persons living in institutions. In addition, the&ter on Fundamental Rights of the European
Union (2000) sets out the rights of the eldertyl#ad a life of dignity and independence and to
participate in social and cultural life’ (Article&5R

Although no convention expressly dealing with tlghts of the elderly has been adopted - as in
the case of women and children - a number of steywards the improvement of the lives of
older persons have been taken under the auspitles bhited Nations.

In 1982, the World Assembly on Ageing, held in Aigstadopted the Vienna International Plan
of Action on Ageing , the first international ingtnent on ageing. It was endorsed by UNGA
Resolution 37/51. The Plan promotes internatiomaberation to strengthen the capacities of
states to contend with the ageing of populatiorgstaraddress the developmental potential and
dependency needs of older persons. It addressearehs training and education and makes
recommendations in the following areas: a) edupatl) health and nutrition; c) family; d)
protection of elderly consumers; e) income secusdyd employment; f) housing and
environment; and g) social welfare. The Plan iseamplemented within the framework of other

international standards and human rights instrusaent

In 1991 in pursuance of the Plan of Action, the &ahAssembly adopted the United Nations
Principles for Older Persons (UNGA Resolution94§/encouraging states to adopt certain
principles relating to the status of the elderlsggmoting independence, participation, care, self-
fulfilment and dignity of elderly personsxdependenceancludes access to adequate food, water,
shelter, clothing and health care, as well as pEodunity for remunerated work and access to
education and trainingParticipation aims for older persons to actively participate tire
formulation and implementation of policies thateafftheir well-being, to share their knowledge
with younger generations. Furthermore, the eldghnlyuld have the right to form movements and
associationsCare entails that the elderly should benefit from fnmand health care and that
when residing in care or treatment facilities tHaiman rights and fundamental freedoms shall

be respectedelf-fulfilment:entails that educational, cultural, spiritual aedreational resources
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should be available for older persons to be abjeutsue opportunities for the full development
of their potential.Dignity: aims for the elderly to live in dignity and se¢uyrand be free of
exploitation and physical or mental abuse; to battd fairly, regardless of age, gender, racial or
ethnic background, disability, financial situationany other status; and be valued independently

of their economic contribution.

In 1992, the General Assembly adopted the Proclamain Ageing. The Proclamatiomter

alia, urges support for older women and that they begeised for their contributions to society;
older men are encouraged to develop capacitiesshwiiiey may have been prevented from
developing during breadwinning years; families dtddee supported in providing care and all

family members encouraged to co-operate in caregiv

In 2002, the Second World Assembly on Ageing adbpi&econd International Plan of Action
on Ageing . This plan includes a number of centin@mes setting out goals, objectives and
commitments. These include: a) the full realisatminall human rights and fundamental
freedoms of all older persons; b) the achievemérseoure ageing; ¢) empowerment of older
persons; d) provision of opportunities for indivadlulevelopment; e) ensuring the full enjoyment
of all human rights, and the elimination of allrfts of violence and discrimination against older
persons; f) gender equality among older personsgajgnition of the importance of families; h)
provision of health care, support and social piic@aador older persons; and k) recognition of the

situation of ageing indigenous persons.

Supervision

The protection of elderly persons is a topic tlginicreasingly being addressed by different
treaty bodies. Several supervisory bodies are pesiyely developing the application of their
respective instruments to afford protection to tgeup and now concluding observations
frequently offer recommendations on the protectdrelderly persons (see, for example, the
Concluding Observations of the CESCR on Jamaic@@®/22 (2001); CEDAW Committee on
Iceland A/57/38 (2002) and CERD Committee on Ir&RO/C/304/Add. 28 (1997)).
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The UN Commission for Social Development is resgmador follow-up and appraisal of the
implementation of the 2002 International Plan ofti&w on Ageing. The Commission is to
integrate the different dimensions of populatioeiag as contained in the International Plan of
Action in its work. The United Nations conferencasd special sessions of the General
Assembly provide the context in which the speaifmitributions and concerns of older persons

shall be expressed.

To follow up on the International Plan of Actiondathe Principles for Older Persons the UNGA
proclaimed 1999 the International Year of Olders@as. The theme was ‘A society for all ages’,
containing four dimensions: individual lifelong ddopment, multigenerational relationships, the
inter-relationship between population ageing andeltmment, and the situation of older
persons. The International Year raised awareness, fastered research and policy action

worldwide, including efforts to integrate the issafeageing into all sectors of public life.

3.7 Refugees

The problem of the world’s refugees and interndlgplaced persons is one of the most complex
issues facing the world community today. Much dsston is taking place, both at the United

Nations and in other fora, to improve protectiontfeese particularly vulnerable groups.

Throughout history, people have fled their homessoape persecution. In the aftermath of
World War 1, the international community includéake right to seek and enjoy asylum in the
1948 Universal Declaration of Human Rights. In 196@ Office of the United Nations High
Commissioner for Refugees (UNHCR) was created ¢bept and assist refugees, and, in 1951,
the United Nations adopted the Convention Relatingthe Status of Refugees (1951
Convention), which is the cornerstone documentetigee protection. In addition, the Protocol
relating to the Status of Refugees (the 1967 deodt helped to widen the definition of a
refugee, as it lifted the time and geographic knfiiund in the 1951 Convention.

While the international community has generallypmsled swiftly and generously to refugee

crises in the past 50 years, some worrying tremelemerging. Countries that once generously
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opened their doors to refugees have largely regdesstheir commitment to protect refugees by
adopting adversarial and restrictive policies. Raad perceived abuses of asylum systems, as
well as irregular movements, have led to the réfosantry to refugees and expulsion from
asylum countries. Those who reach a potential egwiftasylum are often turned away or sent
back without having been able to apply for asylum.

The majority of today’s refugees are from AfricadaAsia. Current refugee movements
frequently take the form of mass exoduses rathen tindividual flights. Eighty percent of
today’s refugees are women and children and thesesawof flight now includse natural or
ecological disasters and extreme poverty. As altrtesiany of today’s refugees do not fit the
definition contained in the 1951 Convention. In 20Ghere were an estimated 14.9 million
refugees in the world people who had crossed amnational border to seek safety and at least
22 million internally displaced persons (IDPs) whad been uprooted within their own

countries.

Who is a refugee?
According to the 1951 Convention relating to that& of Refugees, a refugee is someone who:
+ Has a well-founded fear of persecution becausesdfiér
o Race
o Religion
o Nationality
o Membership in a particular group, or
o Political opinion;
+ Is outside his/her country of origins; and
« Is unable or unwilling to avail him/herself of tpeotection of that country, or to return
there, for fear of persecution.
The African Union Convention Governing the SpechAipects of Refugee Problems in Africa,
a regional treaty adopted in 1969, added to thénitieh found in the 1951 Convention to

include a more objectively based consideration,etgm
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« Any person compelled to leave his/her country owimegxternal aggression, occupation,
foreign domination or event seriously disturbinglpui order in either part or whole of
his/her country of origin or nationality. (Articl2)).

In 1984, a colloquium of Latin American Governmeeapresentatives and jurists adopted the
Cartagena Declaration. Like the AU Convention, dieelaration adds a more objectively based
consideration to the 1951 Convention refugee d&imito include:

« Persons who flee their countries ‘because theieslivsafety or freedom have been
threatened by generalised violence, foreign aggressnternal conflicts, massive
violation of human rights or other circumstancescivthave seriously disturbed public

order’. (Conclusion 3).

I nternational Human Rights Standards
The 1951 Convention Relating to the Status of Red#sgas amended by the 1967 Protocol
Relating to the Status of Refugees, is the mosbitapt international instrument protecting the

rights of refugees. According to Article 1(a) oét@onvention, a refugee is:

[Alny person who owing to well-founded fear of lgepersecuted for reasons of race, religion,
nationality, membership of a particular social gmaor political opinion, is outside the country
of his nationality and is unable or, owing to suigar, is unwilling to avail himself of the

protection of that country; or who, not having atinaality and being outside the country of his

former habitual residence, is unable or, owing tclsfear, is unwilling to return to it.

The 1951 Convention specifies who is a refugee {geibox), and what rights a refugee has,
once she/he has been recognised as such. In AB&lehe principle ohon-refoulemenis
established. This principle forbids states to exyeleturn a refugee, in any manner whatsoever,
to the frontiers of territories where his/her lide freedom would be threatened on account of
race, religion, nationality, membership of a pauae social group or political opinion (thren-
refoulementprinciple also encompasses non-rejection at theddooand can oblige a state to
accept a person on its territory). It does notgebh state to grant the person asylum. The refugee

may be expelled to another state where his lifefegdom will not be in danger, provided that

90



state is prepared to admit him. Granting of asyloray, however, be the result obn-

refoulementif no other state is prepared to admit the reduge

The 1951 Convention also includes ‘exclusion claysehich stem from the understanding that
the commission of some types of crimes justifies #éxclusion of the perpetrators from the
benefits of refugee status. Under Article 1(f)ugefe status under the 1951 Convention does not
apply to persons with regard to whom there areidserreasons’ for considering they have
committed the following crimes: a) Crimes againgtage, war crimes and crimes against
humanity; b) Serious non-political acts; and c)sA@bntrary to the purposes and principles of the
United Nations. Thus, if one of the exclusion cksisapplies, the claimant cannot be a

Convention refugee, whatever the other merits ®ohiher claim.

Often the recognition as refugee on the basis diclar1(A) of the 1951 Convention will
coincide with the granting of asylum, accordingndional law. In general, asylum will not be
granted if the person concerned can enjoy protectisewhere, or if there are compelling
reasons of public order not to admit her/him. Altgb the definition of refugee in Article 1(A)
of the 1951 Convention is formulated in a generay &nd can therefore be applied broadly, it is
limited by the fact that the well-founded fear @rgecution must be based on the five grounds
mentioned in Article 1(A). However, there can beiaiions in which it would be inhumane to
return someone who does not fulfil the criteriaeiugee status under the Refugee Convention.
This can be the result of general circumstancéisdarcountry of origin such as, for example, war
and hunger. It can also be related to individuaduwenstances such as the risk of torture or cruel,
inhuman or degrading treatment or punishment upturm. Granting of asylum may therefore
imply both admission as refugee on the basis ofi@%l Convention and permission to stay on

humanitarian grounds.

In addition to the 1951 Convention and the 1967dea, two regional instruments have been
adopted expanding the definition found in the 19G&nvention, the OAU Convention
Governing the Specific Aspects of Refugee Problem#frica (1969) and the Cartagena

Declaration on Refugees (1984) (see textbox above).

91



In addition to international and regional refugeaentions, international human rights law and
international humanitarian law play a significaalerin guaranteeing international protection of

refugees.

Article 7 ICCPR has been interpreted to prohibtume to situations where the person might
suffer torture or other cruel, inhuman and degrgdiratment or punishment. Moreover, nearly

all of ICCPR’s provisions apply to non-citizens.

Article 3 of CAT provides for protection fromefoulemeh in situations where there is a
substantial risk of torture. Theon-refoulemenprovision under CAT is absolute. Unlike the
non-refoulemenprovision of the 1951 Convention it is not linkedcases where a person fears
harm on account of race, religion, nationality, nbenship of a particular social group, or
political opinion and it does not provide for extieps based on national security. This means

that the prohibition of return applies to all perseegardless of their past criminal conduct.

CRC applies to all children without discrimination¢luding child refugees and asylum seekers.
CRC specifically stipulates that every child segkiafugee status has a right to protection and
humanitarian assistance in the enjoyment of thetsiget forth in the Convention, as well as

other conventions to which the state is party.

Regional human rights conventions also establispomant safeguards for refugees. For
example, Article 3 of European Convention has begerpreted by the European Court as
prohibiting return of persons where there is a akkorture while Article 22(7) of the American
Convention recognises the right to seek and bategaasylum and Article 22(8) prohibits
refoulement.

In humanitarian law, Article 44 of the Fourth Geadbonvention Relative to the Protection of
Civilian Persons in Time of War deals specificalilyth refugees and displaced persons.
Moreover, the 1977 Additional Protocol which onepdes that refugees and stateless persons

are to be protected under the provisions of Patxlllll of the Fourth Geneva Convention.
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Supervision

UNHCR was created to provide international protecto refugees and to find durable solutions
to refugee problems. These functions include seguggal and practical protection to refugees
with and through governments, overseeing the nsatibn and co-ordination of resources for
the well-being and survival of refugees and enaginga conditions in conflict zones that will
allow refugees to return voluntarily to their coued of origin. Both the 1951 Convention
(Article 35) and its 1967 Protocol (Article II) bHesv upon UNHCR responsibility for
supervising implementation by states. The Convenéind Protocol specifically establish the
obligation of states to provide UNHCR with infornoat on the condition of refugees,
implementation of the Convention and Protocol aldwant national law. They do not, however,
provide for individual complaints or a state repuagt procedure. In addition to providing
protection to refugees, UNHCR’s mandate has beparaded to include persons in refugee-like
situations, internally displaced persons, statelgmsons, and returnees (refugees who have

returned to their own countries).

At the international level, UNHCR promotes accessiy states to international agreements
relating to refugees and monitors government caanpk with international refugee law. To this
end, the Global Consultations on International &on were launched in 2001. The

Consultations were aimed at promoting improved wstdading of the 1951 Convention, its

strengths, limitations and potential. The proceas @esigned along three tracks: a) Ministerial
Meetings of states parties to the Convention; b)riRitable meetings with experts; and c) Policy
formulation in the framework of the Executive Cortte® (ExCom). These consultations

resulted in the establishment of the Agenda fotdetmn, a series of guidelines for UNHCR,

governments and humanitarian organisations togtinen worldwide refugee protection.

In the field, UNHCR staff work to protect refugedsough a wide range of activities, including

emergency response; relocating refugee camps aweay border areas to improve safety;

ensuring that refugee women have access to foddbdison and social services; reuniting

separated families; providing information to refag@®n conditions in their home country so that
they can make decisions about return; documentirefugee’s need for resettlement to a third
country of asylum; visiting detention centres; givng advice to governments on draft refugee

laws, policies and practices.
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UNHCR seeks long-term and durable solutions togefuproblems by helping refugees return
voluntarily to their home countries if the situati@llows it; monitoring the treatment and
promoting the reintegration of returnees after megion has taken place; helping refugees

integrate in their countries of asylum and reseitliefugees to third countries when needed.

Given the general nature of UNHCR'’s supervisorg rahternational human rights supervisory
mechanisms have also played a key role in protgthia rights of refugees and asylum seekers.
Both the Committee Against Torture and the HumaghBi Committee constitute crucial
safeguards for refugees and asylum seekers in dahdeing returned to face torture or cruel,
inhuman or degrading treatment or punishment. Uitdeindividual complaint procedure, the
Committee Against Torture has developed a broaggmrdence concerning the principle of
non-refoulementinder Article 3 of CAT and has provided importandtection to refugees and
asylum seekers who risked being deported to caswvhere they would be exposed to torture.
The Committee on Economic, Social and Cultural Rigind the CEDAW, CRC and CERD
Committees have all played an important role imigek protection by raising issues relating to

refugees when examining state reports.

3.8  Stateless person

Nationality and citizenship are fundamental elermesft human security because they provide
people with a sense of belonging and identity. Theyide a legal basis for the exercise of
many human rights. Persons without a nationaligyimmany countries denied numerous human
rights that citizens take for granted, like acce&ssschools and medical care, ownership of

property, marriage and foundation of a family angbgment of legal protection.
Nationality is not granted indiscriminately, butnermally based on factors such as the place of

birth of a person, parentage or the relationshpergon has established with a state through, for

example, marriage to a national or long-term rasidehere.
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A stateless person is the person who is not coreside national of any state under operation of
its law. Statelessness occurs for many differeasars. A person may loose her/his nationality
and is not able to acquire a new one because eheetl stay abroad or because of marriage or
dissolution of marriage to a person of a diffeneationality (women are particularly vulnerable).

In the case of children, if they are born to sedelpersons or refugees, or in some cases out of
wedlock, they may be denied citizenship. Some iddals may find themselves stateless
because of faulty administrative practices, suckxagssive fees or the failure to be notified of
registration or other obligations. Children who aa& properly registered at birth can easily

become stateless, as they are not able to showewhéo whom they were born.

Situations of statelessness involving a large nurob@ersons in a particular society may arise
in a number of different circumstances. Governmardy change their nationality laws and deny
certain groups nationality under the new laws ideorto marginalise them or to facilitate their

expulsion from the state’s territory. The trangféterritory or sovereignty or the disintegration

and formation of new states may leave thousangseople stateless or with disputed claims of
citizenship.

Historically, refugees and stateless persons haea bnked and both have received protection
and assistance from international refugee orgaaisatAfter World War 11, however, the needs
of refugees became dominant and when the 1951 BefGgnvention was drafted, a protocol
relating the status of stateless persons, attathdatie draft convention, was postponed for
consideration at a later date. International cotivas on statelessness were adopted in 1954 and
1961, but because the international community didoay much attention to statelessness at that
time, few countries acceded to these treaties. URKM@s entrusted with certain responsibilities
with regard to stateless persons, but for many sy¢he organisation devoted little time,

resources, and efforts to statelessness.

With increasing numbers of stateless people artlavorld and the implications this may have
for national and regional security, the internasiocommunity is revisiting international
instruments that deal with issues relating to metiiby and citizenship. The end of the Cold War

led to a profound change in international relatiand forced the issue of statelessness onto the
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agenda of the international community. These changeluded the disintegration of several
states, the rise of ethnic consciousness in marg p& the world and the fear of large-scale
population movements involving stateless personkis Tprompted UNHCR and other
humanitarian organisations to address the issistatélessness in a more urgent and systematic
manner, by trying to avert situations that can leadtatelessness, protecting stateless persons
and trying to find adequate solutions to their peats. Ultimately, however, the problems of

statelessness and disputed nationality can onéffbetively addressed by states themselves.

Internaional Human Rights Standards

The two primary international conventions on stdshess are the Convention relating to the
Status of Stateless Persons (1954) and the Coamant the Reduction of Statelessness (1961).
Article 1 Convention relating to the Status of Blass Persons defines a stateless person as a
person not considered a national (or citizen) utigetaw of any state. In addition to providing a
definition to statelessness, the Convention seekmprove the status of stateless persons and
helps ensure that stateless persons enjoy fundameights and freedoms without
discrimination. It regulatesnter alia, the legal rights of stateless persons, their sscte work

and welfare and urges states to facilitate thaimaitation and naturalisation.

The Convention on the Reduction of Statelessneisedeways in which persons who would
otherwise be stateless can acquire or retain ratiprihrough an established link with a state
through birth or descent. It deals with cases affed¢ssness resulting fromter alia, a change

of civil status, residence abroad, or the voluntamyunciation of nationality. It also stipulates
that children should be granted the nationalitytlé state party in which a parent had
citizenship. The Convention prohibits states parfrem depriving people of their nationalities
on racial, ethnic, religious, or political ground$ie Convention does not, however, oblige states
to grant nationality to stateless persons who ethigir territory, unless those persons already
have strong connections with the state and do aweé lany chance of acquiring a nationality
elsewhere.

Other international instruments dealing with thghtito nationality includanter alia, Article 15

Universal Declaration on Human Rights, which stgpes$ the right to a nationality and the right
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not to be arbitrarily deprived of nationality andtidle 5 of CERD, which seeks, with respect to
the right to nationality: ‘To prohibit and to elimate racial discrimination in all its forms and to
guarantee the right to everyone, without distinttas to race, colour, or nationality or ethnic
origin, to equality before the law.’

Other international instruments deal specificallghwthe right to a nationality with regard to
women and children. These include the Conventionthen Nationality of Married Women
(1957), CEDAW (Article 9) and CRC (Articles 7 aB{lL The instruments concerning women
seek to ensure that they enjoy equal rights to iemgohange or retain nationality, while those
covering children deal mainly with the right of kthien to be registered and to acquire a

nationality from birth.

At the regional level, the American Convention oonkhn Rights (1969) and the European
Convention on Nationality (1997) underline thed®f every person to have a nationality, and
seek to clarify the rights and responsibilities sthtes in ensuring individual access to a

nationality.

Supervision

Similar to the situation of IDPs, there is today specific body that deals with the problem of
statelessness, or that supervises the 1954 andsi@@lessness conventions. In order to fill this
vacuum, upon the entry into force of the Conventarthe Reduction of Statelessness in 1975,
UNHCR was provisionally asked to assume the respibtiss foreseen in Article 11
Convention on the Reduction of Statelessness lmbdy to which a person claiming benefit of
this convention may apply for the examination af tiaim and for assistance in presenting it to
the appropriate authority’. However, no mention waade of UNHCR’s competence with
regard to the Convention relating to the StatuStafeless Persons and UNHCR was not asked to

assume any wider responsibilities regarding stsgekess issues.
In recent years, the international community haedsan increased number of stateless persons

and the security issues arising with them. This ted High Commissioner's Executive

Committee and the UN General Assembly to adopt andorse the Conclusion on the
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Prevention and Reduction of Statelessness andrtitecBon of Stateless Persons (Resolution
50/152). In addition, UNHCR was requested to ‘aiivpromote accession’ to the 1954 and
1961 Conventions on statelessness, ‘as well asrdvide relevant technical and advisory

services pertaining to the preparation and impleatem of national legislation’.

To this end, UNHCR has taken a number of practitgds to strengthen its efforts with regard to
stateless persons. It has appointed a legal eapdlte problem of statelessness, and has actively
assisted governments in the preparation and implextien of nationality legislation while
encouraging them to accede to the 1954 and 19Ggledsness conventions. In addition,
UNHCR has strengthened its working relationshiphvdtnumber of organisations involved in
this issue such as the UNHCHR, the Council of Eerapd the OSCE.

3.9 Migrant workers

Throughout the ages, people have been leaving lloeirelands in search of work elsewhere.
Mobility of labour has been the foundation for esonic development in many societies and has
contributed to growth and prosperity in both hastl gource countries. Migrant workers play a
vital role in the global economy, and today, onenho being out of 35 is an international
migrant. Unfortunately, the growing number of migsadue to the increased mobility of people
from poorer areas to those better off is a causesofg tension, particularly in the receiving
countries. One problem is the perception of mignantkers as temporary guests, who will
eventually go back ‘home’, when in reality theytlgetand become permanent members of
society, entitled to rights as other citizens.

Traditionally, poverty and the inability to earn decent living are major reasons behind
migration from one country to another, as well a&,veivil strife, insecurity and persecution
arising from discrimination. But migrant workersdatheir families frequently find themselves in
situations of vulnerability in their host countrjes part due to their living and working outside
of their state of origin. They are aliens and mbgcause of that status alone, be targets of
suspicion and hostility and, as they are frequeptyr, they share the economic, social and
cultural handicaps of marginalised groups in thethmuntry. Migrant workers often face

discrimination in terms of employment: exclusiomnfr certain jobs, difficulty in access to
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vocational training and contracts that are infetothose of nationals. Migrant workers are also
known to have been subject to inferior working doods, they have been denied the right to
participate in trade unions and they are oftengassi jobs that nationals do not want. Migrant
workers are exceptionally vulnerable when theyraoeuited and employed illegally, often with

criminal elements involved. lllegal immigrants anere often than not targets of exploitation.

They are at the mercy of their employers, force@doept abhorrent conditions, in the worst
cases amounting to modern day slavery or forceoulabncapable of seeking justice for fear of
expulsion from the host country. Furthermore, dleitdof migrants often need special measures
to help them adapt to a foreign language and custeapecially when it comes to education in a

new language.

Many receiving countries are conflicted as reganttgration; on the one hand considerations for
the protection of human rights and humanitariamdsscome into play, while, on the other,
influences of increasing nationalism, racism andoydobia weigh heavily. Unfortunately, the
trend in policy of many receiving countries is grally veering away from human rights

protection towards the protection of borders.

Interantional Human Rights Standards

Historically, the rights of migrant workers havdéléa under general diplomatic protection, based
on the international law governing the treatmentoh-nationals. This system has gradually
given way to specific standards and norms, artiedlan international and national instruments,
and today there is a large body of instruments dieal directly or indirectly with the rights of

migrant workers.

In 1990, the UNGA adopted the International Connnon the Protection of the Rights of Al

Migrant Workers and Members of Their Families . Thain thrust of the Convention is that
persons who qualify as migrant workers under itsvigions are entitled to enjoy their human
rights regardless of their legal status. The Cotiwwardoes not create new rights for migrants,
but aims at guaranteeing equality of treatmentthadsame working conditions for migrants and
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nationals, as well as guaranteeing the rights gramits to maintain ties to their countries of

origin. The Convention aims at:

* Preventing inhumane living and working conditiomysical and sexual abuse and
degrading treatment (Articles 10, 11, 25, 54).

» Guaranteeing migrants’ rights to freedom of thougixipression and religion (Articles
12, 13).

» Guaranteeing migrants’ access to information oir tights (Articles 33, 37).

» Ensuring their right to legal equality. This im@i¢hat migrant workers are subject to
correct procedures, have access to interpretingicesr and are not sentenced to
disproportionate penalties such as expulsion (kid6-20, 22).

» Guaranteeing migrants’ equal access to educatemmlsocial services (Articles 27-28,
30, 43-45, 54).

» Ensuring that migrants have the right to parti@gattrade unions (Articles 26, 40).

* Ensuring that migrants can return to their couwntrgrigin if they wish to, that they are
allowed to pay occasional visits, and that theyareouraged to maintain cultural links
(Articles 8, 31, 38).

* Guaranteeing migrants’ political participationtie country of origin (Articles 41, 42).

» Ensuring migrants’ right to transfer their earrsrig their home country (Articles 32, 46-
48).

Furthermore, the Convention establishes rulesdoruitment of migrant workers, and for their
return to their states of origin, it details thepst to be taken to combat illegal or clandestine
migration and it imposes a series of obligationsparties in the interest of promoting ‘sound,
equitable, humane and lawful conditions’ for thdernational migration of workers and
members of their families. Although the Conventias entered into force, only a few countries
(26 as of July 2004) have become party to it, mbsthich primarily send migrants abroad. For
the time being, it looks as though several migrantiving countries are not willing to be bound

by the Convention as many find the formulationt@ tights unacceptable.
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Supervision

At the World Summit for Social Development in 19%%ates committed themselves to ensure
that migrant workers benefit from the protectioo\pded by relevant national and international
instruments. They pledged to take concrete ancttefee measures against the exploitation of
migrant workers, and to encourage all states tosiden ratifying and fully implementing

international instruments relating to migrant waske

The International Convention on the Protection loé Rights of All Migrant Workers and
Members of Their Families provides for the estdintient of a Committee on the Protection of
the Rights of All Migrant Workers and Members ofelthFamilies. A state party can make a
declaration that it recognises the competence ef @ommittee to receive and consider
individual communications on behalf of persons wblaim that their rights under the
Convention have been violated. The effectivenesthisfmechanism remains to be seen as its
power depends on whether states will accept thendtiee’s optional complaints procedure. Of
the existing mechanisms that deal with violatioishe rights of migrant workers, the ILO

procedures are currently considered to be the effesttive.

In 1997, the UN Commission on Human Rights esthblls the Working Group of
Intergovernmental Experts on the Human Rights ofritts with a mandate to gather all
relevant information on the obstacles existinghte éffective and full protection of the human
rights of migrants, and to elaborate recommendatiorstrengthen the promotion, protection and
implementation of the human rights of migrants. thewmore, in 1999 the Commission
appointed a Special Rapporteur on the human rigfhtsigrants, to examine ways and means to
overcome the obstacles existing to the full aneaife protection of the human rights of
migrants, including obstacles and difficulties fbe return of migrants who are non-documented
or in an irregular situation. The Rapporteur’s mateds to receive information on violations and
make recommendations and promote effective appicatf human rights standards and norms.
The Rapporteur has expressed concern that measumesl at stopping irregular migration
frequently undermine migrants’ basic rights, inahgdthe right to seek asylum and minimum

guarantees against arbitrary deprivation of liherty
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3.10 HIV Positive Persons and AIDS Victims

Increasingly, human rights supervisory bodies Haagun to focus on the vulnerability of people
infected or affected by HIV/AIDS. HIV positive perss and AIDS victims are often subject to
violations of many rights; some economic and sosisdh as work-related rights and access to
health care facilities, but also in relation to #goyment of civil rights, such as the right to
privacy and freedom of movement. It is often difficto separate violations of economic, social
and cultural rights from violations of civil and Igal rights and states therefore need to adopt
an integrated approach. HIV/AIDS demonstrates tidvisibility of human rights since the
realisation of economic, social and cultural riglats well as civil and political rights, is essahti

to an effective response to the epidemic.

The incidence of HIV/AIDS is disproportionately high groups who already suffer from lack of
protection and discrimination; such as women, caild those living in poverty, minorities,

refugees and internally displaced people. In tegard, for example, the CEDAW Committee
has stressed the link between women’s reproductile their subordinate social position and

their increased vulnerability to HIV infection.

International Human Rights Standards

The key human rights principles essential for eéffecprotection of people with HIV/AIDS are
to be found in existing international instrumerstsch as the ICESCR; ICCPR; CEDAW, CAT,;
CERD; and the CRC . At the regional level, the Aigear Convention on Human Rights, the
European Convention for the Protection of HumanhRigand Fundamental Freedoms and the
African Charter on Human and Peoples’ Rights a&lsshrine general state obligations, which
are applicable to persons affected by HIV/AIDS. fEhare, however, to date (July 2004), no
binding international human rights standards dgadipecifically with HIV/AIDS.

The UN General Assembly has emphasised the needuiater discrimination and to respect
human rights of people with HIV/AIDS in several oagions €.g. Resolutions 45/1990 and
46/20 1991) and has held a Special Session ompieste.g.in 2001). The UN Commission on
Human Rights has also adopted numerous resolubiotsiman rights and HIV/AIDS (see.g.,
Resolution 1989/1). Another international instruinenrth mentioning is the Paris Declaration
on Women, Children and AIDS (1989).
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The Office of the United Nations High Commissiof@mr Human Rights (OHCHR) and the joint
United Nations Programme on HIV/AIDS (UNAIDS) hasteveloped guidelines to assist states
in translating international human rights normsoimractical observance in the context of
HIV/AIDS: The International Guidelines on HIV/AID&nd Human Rights (1998) and its
Revised Guideline 6: Access to prevention, treatpeare and support (2002).

Supervision

Since the epidemic began in the early 1980s, thernational community has become
increasingly concerned with the human rights prtagacof HIV/AIDS infected people. This is a
crosscutting theme that UN treaty bodies have dedl from their different perspectives,
progressively developing the application of thedspective instruments to respond to the
pandemic and its consequences, setting out thiassparties should include in their reports
information on the effects of AIDS on the enjoymehthuman rights of those infected and the

measures taken to prevent discrimination agaimshth

The treaty bodies have dealt with HIV/AIDS in sealerGeneral Comments and
Recommendations. In this regard, CEDAW GeneraloRegendation No. 15 - Avoidance of
discrimination against women in national stratedasthe prevention and control of acquired
immunodeficiency syndrome (AIDS) adopted in 19868 24 on Women and Health adopted in
1994 are important. In the same vein, General CamNe. 3 - HIV/AIDS and the right of the
child was adopted by the Committee on the Rightee Child in 2003.
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Chapter Four: Culture, Globalization and Human Rights

Introduction

This chapter deals with the challenges of culturd globalization to the implementation of
human rights norms. Culture may form part of humghts as everyone has the right to culture.
Nevertheless some cultural practices pose greategat to the implementation of universal
human rights standards. Thus, it is necessary dermstand the relationship between culture and
human rights which will be discussed under the Bexction. Section two deals with the issue

how globalization facilitates and hinders the inmpémtation of human rights standards.

Section One: Culture and Human Rights

The end of the cold war has created a series tdttea attempts to define "a new world order".
So far, the only certainty is that the internaticc@mmunity has entered a period of tremendous
global transition that, at least for the time beings created more social problems than solutions.
The end of super-power rivalry, and the growing tNk8outh disparity in wealth and access to
resources, coincide with an alarming increase iolewice, poverty and unemployment,
homelessness, displaced persons and the erosemvisbnmental stability. The world has also
witnessed one of the most severe global econoro&sstons since the Great Depression of the
1930s.

At the same time, previously isolated peoples asd brought together voluntarily and
involuntarily by the increasing integration of metk the emergence of new regional political
alliances, and remarkable advances in telecommiimmsa biotechnology and transportation that

have prompted unprecedented demographic shifts.

The resulting confluence of peoples and culturesnisncreasingly global, multicultural world
brimming with tension, confusion and conflict inetprocess of its adjustment to pluralism.
There is an understandable urge to return to oftv@ations, traditional cultures, fundamental

values, and the familiar, seemingly secure, semfisme's identity. Without a secure sense of
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identity amidst the turmoil of transition, peopleaynresort to isolationism, ethnocentricism and

intolerance.

This climate of change and acute vulnerability eaisew challenges to our ongoing pursuit of
universal human rights. How can human rights bereited with the clash of cultures that has
come to characterize our time? Cultural backgrosnzhe of the primary sources of identity. It
is the source for a great deal of self-definitierpression, and sense of group belonging. As
cultures interact and intermix, cultural identitiesange. This process can be enriching, but
disorienting. The current insecurity of culturaémdity reflects fundamental changes in how we
define and express who we are today.

Universal Human Rights and Cultural Relativism

This situation sharpens a long-standing dilemmawHan universal human rights exist in a
culturally diverse world? As the international coomity becomes increasingly integrated, how
can cultural diversity and integrity be respected& global culture inevitable? If so, is the world
ready for it? How could a global culture emergeeldasn and guided by human dignity and
tolerance? These are some of the issues, concedchguestions underlying the debate over

universal human rights and cultural relativism.

Cultural relativism is the assertion that humaruea) far from being universal, vary a great deal
according to different cultural perspectives. Somuaild apply this relativism to the promotion,
protection, interpretation and application of hunngghts which could be interpreted differently
within different cultural, ethnic and religious ditions. In other words, according to this view,

human rights are culturally relative rather tharvarsal.

Taken to its extreme, this relativism would poselamgerous threat to the effectiveness of
international law and the international system afmhn rights that has been painstakingly
constructed over the decades. If cultural traditedone governs State’s compliance with
international standards, then widespread disregdmase and violation of human rights would be

given legitimacy.

105



Accordingly, the promotion and protection of humaghts perceived as culturally relative
would only be subject to State discretion, rathantinternational legal imperative. By rejecting
or disregarding their legal obligation to promoted aprotect universal human rights, States
advocating cultural relativism could raise theirrowultural norms and particularities above

international law and standards.

Universal Human Rights and International Law

Largely through the ongoing work of the United a8, the universality of human rights has
been clearly established and recognized in intemait law. Human rights are emphasized
among the purposes of the United Nations as proeliin its Charter, which states that human
rights are "for all without distinction”. Human htg are the natural-born rights for every human

being, universally. They are not privileges.

The Charter further commits the United Nations atldMember States to action promoting
"universal respect for, and observance of, humghtsi and fundamental freedoms". As the
cornerstone of the International Bill of RightsetlUniversal Declaration of Human Rights
affirms consensus on a universal standard of hungrs. In the recent issue @&t Global

Agenda Charles Norchi points out that the Universal Reaion "represents a broader

consensus on human dignity than does any singlereur tradition".

Universal human rights are further established hey tivo international covenants on human
rights (International Covenant on Economic, So@al Cultural Rights, and International
Covenant on Civil and Political Rights), and thiestinternational standard-setting instruments
which address numerous concerns, including genpsideery, torture, racial discrimination,

discrimination against women, rights of the chitdnorities and religious tolerance.

These achievements in human rights standard-setpag nearly five decades of work by the
United Nations General Assembly and other parth®fUnited Nations system. As an assembly
of nearly every State in the international commynthe General Assembly is a uniquely
representative body authorized to address and adwitae protection and promotion of human

rights. As such, it serves as an excellent indroatinternational consensus on human rights.
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This consensus is embodied in the language of thieeksal Declaration itself. The universal
nature of human rights is literally written intoethitle of the Universal Declaration of Human
Rights. Its Preamble proclaims the Declaration dsoanmon standard of achievement for all

peoples and all nations".

This statement is echoed most recently in the \GeDeclaration and Programme of Action,
which repeats the same language to reaffirm thtusstaf the Universal Declaration as a
"common standard" for everyone. Adopted in June31®9 the United Nations World
Conference on Human Rights in Austria, the VienreclBration continues to reinforce the
universality of human rights, stating, "All humamghts are universal, indivisible and
interdependent and interrelated”. This means tbhtiqal, civil, cultural, economic and social
human rights are to be seen in their entirety. €mot pick and choose which rights to promote

and protect. They are all of equal value and applveryone.

As if to settle the matter once and for all, thenfia Declaration states in its first paragraph that
"the universal nature" of all human rights and famental freedoms is "beyond question”. The
unquestionable universality of human rights is enésd in the context of the reaffirmation of the

obligation of States to promote and protect hunigints.

The legal obligation is reaffirmed for all statespromote "universal respect for, and observance
and protection of, all human rights and fundameiéddoms for all”". It is clearly stated that the
obligation of States is to promote universal resfgec and observance of, human rights. Not

selective, not relative, but universal respecteolence and protection.

Furthermore, the obligation is established forSilites, in accordance with the Charter of the
United Nations and other instruments of human sigirtd international law. No State is exempt
from this obligation. All Member States of the UWrdtNations have a legal obligation to promote
and protect human rights, regardless of particoldiural perspectives. Universal human rights
protection and promotion are asserted in the Videelaration as the "first responsibility” of all

Governments.

107



Everyone is entitled to human rights without disgnation of any kind. The non-discrimination
principle is a fundamental rule of internationalvlaThis means that human rights are for all
human beings, regardless of "race, colour, sexguiage, religion, political or other opinion,
national or social origin, property, birth or otteatus”. Non-discrimination protects individuals
and groups against the denial and violation ofrtheman rights. To deny human rights on the
grounds of cultural distinction is discriminatofluman rights are intended for everyone, in

every culture.

Human rights are the birthright of every persona IState dismisses universal human rights on
the basis of cultural relativism, then rights wouled denied to the persons living under that
State's authority. The denial or abuse of humahtsigs wrong, regardless of the violator's

culture.

Human Rights, Cultural Integrity and Diversity

Universal human rights do not impose one cultutahdard, rather one legal standard of
minimum protection necessary for human dignity. @&degal standard adopted through the
United Nations, universal human rights represeathhrd-won consensus of the international

community, not the cultural imperialism of any pautar region or set of traditions.

Like most areas of international law, universal bamights are a modern achievement, new to
all cultures. Human rights are neither represergadf, nor oriented towards, one culture to the
exclusion of others. Universal human rights refldee dynamic, coordinated efforts of the

international community to achieve and advancemanton standard and international system of

law to protect human dignity.

Inherent Flexibility

Out of this process, universal human rights emevgk sufficient flexibility to respect and
protect cultural diversity and integrity. The flbRity of human rights to be relevant to diverse
cultures is facilitated by the establishment of imum standards and the incorporation of

cultural rights.
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The instruments establish minimum standards foneweoc, social, cultural, civil and political
rights. Within this framework, States have maximuaom for cultural variation without diluting
or compromising the minimum standards of humantsigistablished by law. These minimum
standards are in fact quite high , requiring fréva State a very high level of performance in the

field of human rights.

The Vienna Declaration provides explicit consideratfor culture in human rights promotion
and protection, stating that "the significance afienal and regional particularities and various
historical, cultural and religious backgrounds mbst borne in mind". This is deliberately
acknowledged in the context of the duty of Stabegromote and protect human rights regardless
of their cultural systems. While its importancerégognized, cultural consideration in no way

diminishes States' human rights obligations.

Most directly, human rights facilitate respect fand protection of cultural diversity and
integrity, through the establishment of culturglhts embodied in instruments of human rights
law. These include: the International Bill of Righthe Convention on the Rights of the Child;
the International Convention on the Elimination Aif Forms of Racial Discrimination; the
Declaration on Race and Racial Prejudice; the Datitan on the Elimination of All Forms of
Intolerance and of Discrimination Based on ReligorBelief; the Declaration on the Principles
of International Cultural Cooperation; the Declamaton the Rights of Persons Belonging to
National or Ethnic, Religious and Linguistic Mintes; the Declaration on the Right to
Development; the International Convention on thetdution of the Rights of All Migrant
Workers and Members of Their Families; and the ICGnvention No. 169 on the Rights of
Indigenous and Tribal Peoples.

Human rights which relate to cultural diversity amdegrity encompass a wide range of
protections, including: the right to cultural paipation; the right to enjoy the arts; conservation
development and diffusion of culture; protection afltural heritage; freedom for creative
activity; protection of persons belonging to ethmadigious or linguistic minorities; freedom of
assembly and association; the right to educatimedom of thought, conscience or religion;

freedom of opinion and expression; and the priecgflnon-discrimination.
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Cultural Rights

Every human being has the right to culture, inatgdihe right to enjoy and develop cultural life

and identity. Cultural rights, however, are notiontled. The right to culture is limited at the

point at which it infringes another human right. Mght can be used at the expense or

destruction of another, in accordance with inteomatl law.

This means that cultural rights cannot be invokethterpreted in such a way as to justify any
act leading to the denial or violation of other famrights and fundamental freedoms. As such,
claiming cultural relativism as an excuse to vielat deny human rights is an abuse of the right

to culture.

There are legitimate, substantive limitations ortural practices, even on well-entrenched
traditions. For example, no culture today can legitely claim a right to practise slavery.
Despite its practice in many cultures throughowtdry, slavery today cannot be considered
legitimate, legal, or part of a cultural legacyited to protection in any way. To the contrary, al
forms of slavery, including contemporary slaveielipractices, are a gross violation of human

rights under international law.

Similarly, cultural rights do not justify torturepurder, genocide, discrimination on grounds of
sex, race, language or religion, or violation ofy af the other universal human rights and
fundamental freedoms established in internaticenal Any attempts to justify such violations on

the basis of culture have no validity under intéoral law.

A Cultural Context

The argument of cultural relativism frequently undés or leads to the assertion that traditional
culture is sufficient to protect human dignity, amigerefore universal human rights are
unnecessary. Furthermore, the argument continumggnsal human rights can be intrusive and

disruptive to traditional protection of human lifdgerty and security.
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When traditional culture does effectively providaclks protection, then human rights by
definition would be compatible, posing no threat thee traditional culture. As such, the
traditional culture can absorb and apply humantsighnd the governing State should be in a
better position not only to ratify, but to effeactly and fully implement, the international

standards.

Traditional culture is not a substitute for humaghts; it is a cultural context in which human
rights must be established, integrated, promoted protected. Human rights must be

approached in a way that is meaningful and relewvadiverse cultural contexts.

Rather than limit human rights to suit a given axdf why not draw on traditional cultural values
to reinforce the application and relevance of ursgehuman rights? There is an increased need
to emphasize the common, core values shared loyplalires: the value of life, social order and

protection from arbitrary rule. These basic valaesembodied in human rights.

Traditional cultures should be approached and mzed as partners to promote greater respect
for and observance of human rights. Drawing on cibfe practices and common values from
traditional cultures would enhance and advance hurights promotion and protection. This
approach is not only encourages greater tolerancéjal respect and understanding, but also

fosters more effective international cooperationhfioman rights.

Greater understanding of the ways in which tradalocultures protect the well-being of their
people would illuminate the common foundation ofmam dignity on which human rights
promotion and protection stand. This insight woellchble human rights advocacy to assert the
cultural relevance, as well as the legal obligatiminuniversal human rights in diverse cultural
contexts. Recognition and appreciation of particelaltural contexts would serve to facilitate,

rather than reduce, human rights respect and closesyv

Working in this way with particular cultures inhatly recognizes cultural integrity and

diversity, without compromising or diluting the wreptionably universal standard of human
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rights. Such an approach is essential to ensutehbduture will be guided above all by human

rights, non-discrimination, tolerance and cultyalralism.

Section two: Globalization and Human Rights

The word ‘globalization’ is now used widely to sump today’'s world order. It means they
increasingly integrate the world into one capitapslitical economy operating under a neo-
liberal free market ideology. Economic globalizatias witnessed in the world today is not a
new phenomenon. It has been evolving for the pasatral years and gaining momentum day by
day. The trend, at present, is a shift from a weddnomy based on national market economies
to a borderless global market economy increasigglyerned by one set of rules. In this context,
globalization means global economic liberalizatidayeloping a global financial system and a
transnational production system which is based boraogenized worldwide law of value. The
demise of the Cold War helped the emergence ofvaaggressive competitive global economic
order. This was possible mainly due to the integnadf the newly industrialized countries and
much of the developing nations. Although global@atand market liberalization have made
some progress in terms of economic growth in aertauntries, it has also had many negative

impacts in developing societies.

Richard Barnet of the Institute of Policy Studiessdibes globalization in terms of four
increasing webs of global commercial activigyobal cultural bazaar, the global shopping mall;
the global financial network; the global workplacéhe global cultural bazaar promotes the
notion of uniform cultural values and products asrthe world. This idea influenced billions of
people, shaping their goals and homogenizing tastes and attitudes towards a desired fantasy
lifestyle. The unprecedented increase in globaeithe buying and selling of goods and services
among countries has created a planetary supermdrketcultural bazaar and shopping mall
intersect through the vehicle of advertising. Metlias become a powerful player in the
globalization process. In fact, globalization obeamies has also led to the globalization of
media. Media is used to impose the culture and paii¢he wealthy nations from the global
North. The global financial market has created\& asnosphere to search for quick profits. The

foreign exchange market is mainly dealing with enay speculation, bet for or against foreign
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currencies. The increasing mobility of jobs hasated global workplaces and this has boosted
international labor migration. In other words, thlebalization and market-oriented economic
reforms helped transnational companies shift theeinufacturing units to developing countries.
Because of this more people are crossing bordessarch of jobs and in most conditions people
are forced to work in inhuman conditions for low&ages. All these proved the fact that
globalization is not a simple but a very complekafeprocess that operates at multiple levels --
political, economic and cultural. Nicaraguan schilabier Gorostiaga argues that in this era of
globalization humanity is perceived as fundamewtatie, with a common destiny that is the
result of a technological revolution in informatiand communication and the awareness of the

unsustainability of the current way of life.

In an article titled “The Human Rights Debate in Bra of Globalization: Hegemony of
Discourse”, Nikhil Aziz describes two kinds of ghdlzation based on Richard Falks theory on
the making of Global Citizenship. He argues that gan see globalization in different
perspectives: Globalization from Above (GA) and lgbzation from Below (GB). At the
political level, GA manifests itself in its actiaf the Western countries, particularly the United
States of America, and global financial institusoim pressuring countries of the South to
democratize. This translates as the adoption of est&n-style liberal democratic system of
governance. They closely tie economic Globalizatrem Above to the political aspect in that
(1) the source of pressure for change is the same,(2) close links are alleged between the
ideologies of free markets and free societies. Bova Globalization from Above entails
countries of the South to accept - within the pagtams of the dominant World capitalist system -
the imposition of structural adjustment programs-higeral economic policies, including the
wholesale liberalization of domestic economies,atlow unrestricted entry to transnational
capital. On a cultural level, GA arises from thenttol of the global information and
communication networks by Western media corporatiand the spread of modern technologies

of a consumerist culture, and western cultural esgions as the global culture.
The transnational companies are the spearheadsludligation and have become the dominant

economic and political force in the world econonfrycreasing competition and pressure on

transnational companies to increase profits leads telentless search for cheap labor markets.

113



Many of the companies from the developed and thel\N&ndustrialized Countries (NIC) have
shifted their manufacturing and service industtesleveloping countries. For example, several
major airlines now have their global accounting elon India. A large number of computer
software companies from the United States are dpirej software in Bangalore, India, at less
than one-fifth of the price in other countries. Teerman car manufacturing company BMW and
Lorean car manufacturers like Daewoo and Hyundavehalready established their
manufacturing units in Vietnam. The Export Procagsiones of many developing countries are
catering to the needs of the transnational compahbje way of providing cheap labor. The
International Labor Resource and Information Grbaped at the University of Cape Town has
described these phenomena a race downhill in wbicntries underbid each other. Because
they cannot see an alternative, workers also endingerbidding one another. The main
arguments are competitiveness and the need toveuBut for workers it is a race to the bottom,
and the bottom means slave like conditions. Wherkwamoves to less developed countries, the
shift does not automatically bring Western levelsemployment and prosperity to the host
countries.. What it does bring are very profitatigh-tech islands and Export processing Zones

where they protect transnational capital, withhib# of the state, from social responsibility.

There may be short-term advances in the living dateds of a small group of workers.
Nevertheless, when some workers elsewhere leadate to the bottom, those jobs may
disappear. A report by UNCTAD notes that transmatiocompanies encroach on areas over
which sovereign responsibilities have traditionddgen reserved for national governments. A
situation has arisen where many governments ofldewg countries no longer control the flow

of financial capital; so they can no longer conthair own economies.

Globalization has substantially contributed to iensification of debt, poverty and economic
crisis in the developing world. The Structural Astiment Programs (SAP) designed and
imposed by the global creditor institutions is @itgl instrument to create a favorable
atmosphere for globalization, which ultimately ateedeveloping countries. In order to meet the
mandates set by the SAP, a country spends lessttiygcback government expenditures, social
services, and economic investments so that resowane be placed elsewhere. More money is

being spent on export orientation, which resulttooal economies becoming dependent on the
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integration with the world economy. The internatiblenders demand poor economies to divert
substantial resources away from sectors servingedboneeds: withdraw all subsidies for poor
people, privatize the state sector, deregulatentheket, and decrease wages. In effect, this
process opens up countries to globalization. Thustsiral adjustment programs and import-
export-led strategies of industralization. weret pafr a political and economic restructuring
process, a prelude to globalization. The advocaiésglobalization give philosophical
justifications to accept export-led growth, lowelages and living standards for workers,
shrinking government budgets, and extremely higler@st rates. They say “There Is No
Alternative” - TINA, the phrase coined by Britishiifde Minister Margaret Thatcher in 1980s.
Powerful institutions like the International Monetdund, the World Bank and the World Trade
Organization raise the TINA, argument to persuéeedeveloping nations to qualify themselves
to borrow money. The developing countries areifefi no option but to accept the liberalization
and market-oriented reforms. Under this liberal@atpolicy production tends to be export-
oriented. Meeting the basic needs of the peoplerhes less important. State-run factories or
enterprises are often privatized to suit the ne@édsreign investors. Free trade and liberalization

lead to competition and local producers, like failsnbave to suffer the consequences.

Globalization has created a situation where the anld importance of nation-state is becoming
irrelevant. Kenichi Ohmae, widely recognized as ohéoday’'s top business gurus, asks, in a
world where economic borders are disappearing amaegnflows around the globe beyond the
reach of governments, ‘who, indeed needs the natate?” He argues that 4 Is-Investment (sic),
Industry, Information technology and Individual somers- make the traditional middleman
function of nation-states, and of their governmefdsgely unnecessary. Because, the global
markets for all the Is work just fine on their owration-states no longer have to play a market-
making role. In this situation multinational corpbons are becoming the actors even in
international politics. A growing trend to promdtee idea of recapturing the capitalist frontier
and its lost values is more visible through thebgl@ation and market liberalization in the
developing countries. It is true that a few richnaddle class people have emerged in societies
where transition to market system has been intredluChina and Vietnam are typical examples.

In these countries a newly rich class has emergedrasult of globalization and market reforms.
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Several other Asian countries are also witnessiegemergence of a few - rich and middle class
people at the expenses of many poor. These nevanidmiddle class are really the products of
globalization and they provide the market for imtpdrproducts and further strengthening the
economy of the developed countries. While analyzitegeconomic development, social status
and political consciousness of the new-rich in ARiehard Robinson and David S. G. Goodman
observe that it is as consumers that the new-ricAsta have attracted an interest of almost
cargo-cult proportions in the West. They constitttie new markets for Western products:
processed foods, computer software, educationgicesrand films and television soaps. They
are the new tourists, bringing foreign exchangehard times. What has helped such an
enthusiastic embrace of the Asian new-rich is thay are emerging at a time when prolonged
recession and low growth rates have depressed hwarieets in the West. The emergence of the
new middle class and their wealth manifest theneseim the society in several ways. This is
more visible through a new emerging culture whidbiRson and Goodman describe as Mobile
phones, McDonalds and middle-class revolution.sltestimated that 55,000 people a day
regularly pass through the McDonalds restauranteintral Beijing (China’s first, opened in
1992) - to pay for a hamburger much more than thsti@hinese will earn in a fortnight. It was
reported that in 1993 a mobile telephone numbe@88&ntaining four lucky eights - was
auctioned for 1,30,000 RMB. An ordinary mobile phatself costs about 25,000 RMB in China
to buy, install and register, and there are monsielyvice and user fees to pay. This McDonald
and Mobile phone culture has already spread amumgéeéw-rich in many developing countries
because of the globalization of markets. Even Calisband Bangladesh the world’s most
poverty stricken countries, are affected. A glatation of taste has occurred in every field of the
developing world. Consumer goods like Levis Jedlilse athletic shoes, and Hermes scarves are
visible all over the world now. A decade ago KeniCihmae described this process, driven by
global exposure to the same information, the saniteral icons, and the same advertisements,
as the “Californiazation” of taste. He now arguémtt today, however, the process of
convergence goes faster and deeper. It reachesbesdind taste to much more fundamental
dimensions of world-view, mind-set. There are néw,example, tens of millions of teenagers
around the world who, having been raised in a matiia-rich environment, have a lot more in

common with each other than they do with memberdagr generations in their own cultures.
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Well, one group is considering this an achievenw@nglobalization. On the other hand, the
reality is that, “globalization requires the humtlon of hundreds of millions of people keeping
them in constant insecurity, pitting them againse another in a competitive struggle for
survival”. The Human Development Report of 1997ss&lobalization can also shift patterns of
consumption. Luxury cars and soft drinks can raplaitcome a part of daily life, heightening
relative deprivation. The pattern can increase labs@overty by undermining the production of
goods on which poor people rely. A flood of impdrigheat can shift consumption away from
sorghum or cassava, making them scarcer in loydietsa

Roberto Verzola, a social activist of the Philigsn comments that in the same way that
colonization was the trend one hundred years aguhatization is, today. Today global
corporations have replaced the colonial powersleleloping countries, global corporations are
allowed to feast on natural resources, human ressurand national wealth. They displace
farmers from their land, workers from their jobsdacommunities from their roots. They are
responsible for the breaking up of communities tredestruction of the environment to serve
the human and raw material requirements of globatyction for the global market. The
consequence is the collapse of food security aacethergence of global environmental crises,
which in the end may turn out to be even worse tlmdonization. Even the peoples of developed
countries suffer from the profit-hungry rules oblghl corporations today, which virtually rule
the world. Globalization and market-oriented ecoimoneforms have been designed for the
benefit of these groups. In reality, globalizatimeans the rule of global corporations. It means
decision about lives are being made in corporatgdsooms in the USA, Europe and Japan,
instead of in local community councils or at thetiovaal level. National governments are
becoming the implementers of orders received froenimternational actors. This has created a
situation of powerlessness and suffering for mamydéveloping countries which results in

violation of rights of millions of people.

Globalization, Development and Human Rights
The relation between globalization, development amdhan rights raises policy and legal
guestions. One such question is whether globabzatf market-oriented economic system is

essential for development and protection of hunngints? While searching for an answer to this

117



guestion we should analyze how we perceive the eminof development and human rights,
especially in the context of developing countrideaman rights have become an integral part of
the process of globalization in many ways. The Wmastountries are increasingly using their
view of human rights concept as a yardstick to @udgveloping countries and to deal with
economic and trade relations to extend developrassistance. At the same time globalization
intensifies impoverishment by increasing the poxerisecurity, fragmentation of society and

thus violates human rights and human dignity ofiamk of people.

Development or economic development is widely pgezkas a historical process that takes
place in almost all societies characterized by eooa growth and increased production and
consumption of goods and services. Developmenisis @ften used in a normative sense as a
multi-valued social goal covering such diverse spbeas better material well-being, living

standards, education, health care, wider opporésnfor work and leisure, and in essence the
whole gamut of desirable social and material welf&ut, in today’s globalization, the concept

of development itself is interpreted differentlydathe concept of right to development is not

taken seriously.

The Preamble of the Declaration of the Right to &epment, adopted by the UN General
Assembly in 1986, describes “development as a cehgmsive economic, social, cultural and
political process that aims at the constant impnoaet of the well-being of the entire population
and of all individuals on the basis of their actiieee and meaningful participation in

development and in the fair distribution of resudtbenefits”. The 1990 UN Global Consultation
on the Right to Development as a Human Right, dtébat the right to development is an
inalienable human right with the human being asciérral subject to the right and that all the
aspects of the right to development set forth enDieclaration of the Right to Development are
indivisible and interdependent, and these inclug#, golitical, economic, social, and cultural

rights. It was further maintained that the rightdtevelopment is the right of individuals, groups
and peoples to participate in, contribute to, amdyecontinuous economic, social, cultural and
political development, in which all human rightsddnndamental freedoms can be fully realized.
A development strategy that disregards or intesfevéh human rights is the very negation of

development.
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The aims and objectives of the so-called developmmodels promoted by different

governments or international development agencres n@t compatible with human rights

standards. A new model of development ideologyeisdy promoted that is based on the market
and its logic. Several decades of discussion @mraltive development model is withering away
and a dominant model of market-oriented developrtaing roots in that place. As a result of
the globalization process, more negative effects \asible now. Global integration of the

structures, processes, and ideologies produce tizgusoppression, exploitation and mal-

development in society. The systematic integratobnthe forces that are dominant in the
globalization process intensifies human rightsations.

Development Aid and Human Rights

It has long been accepted by the United Nations @andnost international forums that
“developed” countries should provide aid in thenfoof grants and loans to the developing
countries. The General Assembly has, by consersatutions, called for such development aid
to reach 0.7 per cent of the GNP of developed cmmtActually less than half of that target has
been attained. For example, the United States gimBsless than 0.2 per cent, instead of 0.7 per

cent.

Overseas Development Aid (ODA) presents debatadees from the perspective of human
rights. For example, it raises the question whetidrshould be directed mainly to reducing
poverty and providing social services to the needywhether priority should be given to
economic growth and strengthening infrastructuraother key question of a legal political
characteristic is whether the recipient governmanthe donor state should have a decisive
voice. The developing states emphasize their pgimasponsibility for development of the
country and their right to self-determination irspect of the economy and resources. Donor
countries tend to emphasize their narrow conceplaiman rights as a prerequisite to sanction
development assistance. They also emphasize tgenptiz political fact that aid is not likely to
be provided if the beneficiary states violated bdsiman rights. According to Mikhail Assize,
human rights have become another arsenal of Westerntries in their bid to bring recalcitrant
Third World nations to heel in their New World Orde
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The question whether aid should be given to coesmitwhere human rights are substantially or

systematically violated has been analyzed by Kateéromasevski in the following statement.
Donor governments and agencies are continuouslyinga#lecisions which country to
assist, how much and what for, because aid needsrarch larger than available aid.
Human rights have entered the already numerouseraitfor allocating aid fairly recently.
this entry has been neither easy nor smooth becags@eneral criteria have been
developed by donors and consequently decisions beee made on case-to-case basis.
Moreover, these decisions have been limited to dam®an rights violations in some aid-
receiving countries. Thereby human rights termiggldhas often been used to justify
decisions to provide aid or to terminate it; whilaman rights criteria- to the extent that
there is such a thing in the aid policy of any dontiave been confined to the search for

those human rights violations which could justifyting off aid.

Trade and Human Rights
Global trade is being liberalized and opened ughis era of globalization. A set of new rules
and regulations have been promoted through intemadtfirms like WTO and new initiatives

have been taken through the formation of regionahemic trading blocs.

At the same time several developed countries invbidd have been trying to inter-relate trade
policy with human rights policy. Under mounting gsare from the business lobby in the
irrespective countries, several Western governmigswe altered their policies depending up on
their business interests. Under the GeneralizeteBysf Preferences (GSP) which provides for
trade benefits for developing countries, the USA mathdrawn or threatened to withdraw
preferences from some countries that violate humghts. The case of China has been
controversial, with opinion in the United Statesargty divided on the desirability of
conditioning trade preferences on compliance wacdied human rights. There has been strong
pressure from US business lobby against use ofJ#u&son-Vanik Trade Act of 1974 for
denying MFN status to China. It held that talkinigoat “political freedom is not a sound
argument for attempting to use the blunt instruntéritade sanctions to win democratic rule for

China. Keeping millions of Chinese in poverty bgtresting their right to trade, in the hope of
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promoting human rights, is neither logical nor nhotakewise, depriving Americans of the
freedom to trade and invest in China violates thgints to liberty and property”. This is a case
of shift in policy based on convenience rather than ideological convictions or moral
principles. On the other hand, some developed cesmre pressing for trade sanctions against
states found to violate human rights, especialljné rights standards that are generally based
on the Conventions and Recommendations of thenati®nal Labor Organization. They have
tended on the whole to oppose trade liberalizatieaties such as NAFTA and currently WTO.
The developing countries have generally objecteduch measures since they would reduce
their comparative advantage through cheap labor @mktitute a major barrier to their
industrialization. From their point of view, worleerights enforced by trade barriers would

contribute to greater poverty in their countries.

Drawing on the experience of the “Sullivan Prinegdl applied by foreign companies operating
in South Africa, some activists and scholars haep@sed imposing international human rights
standards, particularly labor standards, directiypoivate companies engaged in transnational
activity. Guidelines for Multinational Enterprisaslopted by the Organization of Economically
Developed Countries in 1976 provided for observantestandards of labor relations by
transnational companies. A UN Commission on Tratienal Corporations devoted about 15
years of study and negotiation on a draft Code afidiict for Transnational Corporations that
included a general provision requiring transnatics@porations to respect human rights and
fundamental freedoms in the countries where thegraip and more detailed provisions on
observance of laws on labor relations and involvened trade unions. Objections of the USA
and a few other countries have prevented its adloplihese are some of the examples of the
double standards adopted by the developed coumtia¢profess concern for human rights. The
fad is that the economically developed countriesiara better position than others to take the
advantage of globalization and at the same timeat@di@olicies and guidelines to increase their
bargaining power.

The TNCs which have gained strength in the podtalipation era is the main actor in several

developed countries in formulating new foreign pels to shape a new global order. This trend

has been highlighted in a recent study that therging global order is spearheaded by a few
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hundred corporate giants, many of them bigger thast sovereign nations. By acquiring earth-
spanning technologies, by developing products tteat be produced anywhere and sold
everywhere, by spreading credit around the worlil &y connecting global channels of
communication that can penetrate any village oght®irhood, these institutions we normally
think of as economic rather than political. privaé¢her than public, are becoming the world

empires of the twenty-first century.

The impact of these global giant’s operations hagative impact on human rights. Virtually all
developing countries at the present time seek tarif@eign investment for development. Such
investment now greatly exceeds loans or grants ffficial sources. The growth of

Transnational Corporations - now numbering abouy®@® with 1, 50,000 foreign affiliates - is

evidence of the increased role of the private seatwl of market economies in developing
countries. New technologies have transformed ther@af production and facilitated re-location
of firms. Nationalization, once the centre of debdtas now virtually disappeared from the

agenda of developing countries.

The human rights implications of these trends artéred by an economist, David Korten in the

following terms:

Today the most intense competition in the glohatiggrated market is not between the gigantic
Transnational Corporations, but it is between gaowveents that find themselves competing with
one another for investors by offering the cheapasi most compliant labor; the weakest
environmental, health, and safety standards, theet taxes; and the most fully developed
infrastructure. Often governments must borrow tarfice the social and physical infrastructure
needed to attract private investors. Having pushbdost the entire social and environmental
costs of production onto the community, many fianesable to turn a handsome profit. Having
bargained away their tax base and accepted low wdgetheir labor, many communities reap
relatively few benefits from the foreign investméwotvever, and are left with no evident way to

repay the loans contracted on the .firms behalf
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Impact of Globalization on Human Rights

Globalization has its winners and losers. With tepansion of trade, market, foreign
investment, developing countries have seen the gaosg themselves widen. The imperative to
liberalize has demanded a shrinking of state irmolent in national life, producing a wave of
privatization, cutting jobs, slashing health, edicsaand food subsidies, etc. affecting the poor
people in society. In many cases, liberalizatiosa been accompanied by greater inequality and
people are left trapped in utter poverty. Meanwhile many industrialized countries
unemployment has soared to levels not seen for ngaags and income disparity to levels not
recorded since last century. The collapse of tlem@mies of the Asian Tigers are examples of
this. The Human Development Report of 1997 revetiatl poor countries and poor people too
often find their interests neglected as a resulglobalization. Although globalization of the
economy has been characterized as a locomotivertmtuctivity, opportunity, technological
progress, and uniting the world, it ultimately cesisncreased impoverishment, social disparities

and violations of human rights. That is what we tegiay.
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CHAPTER Five: RESPONSES TO GRAVE VIOLATION OF HUMAN
RIGHTS

Introduction

It is clear that human rights are to be respectetiotected by States through all appropriate
measures. States shall also make remedies avagtitemestic level to any one claiming his/her
rights were violated. We have also considered ithaome cases, alleged victims of violation
may also seek remedy from regional or internatiamgtitutions. However, sometimes violations
may be committed grossly & systematically that tleemal procedures become not enough to
address them. Thus, under this chapter we will dethl existing mechanisms for responding to
grave violations of human rights. The focus is mot individual & isolated violations.
Throughout history, many people were victims oflaiions of their rights due to the systematic
acts of States (& even non-State actors). Howeaves, rarely that the perpetrators were held
accountable for their acts. Therefore, the mainceomis how to deal with such systematic &

serious violation of human rights, and impunity.

Mostly, the systematic & serious violations were/aommitted by State officials as an
instrument of achieving some policy, e.g., crushmgposition & sustaining their power,
maintaining territorial integrity & the like. Theegous & systematic violations in Chile during
the Pinochet regime, Uganda during the Id Aminameg South Africa during the Appartied
regime, in Ethiopia during the Dergue regime wefecammitted as part of State policy to
achieve some result. Millions of people in theseintoes were victims of State-sponsored
systematic violations. It is also important to renber the systematic & gross violations
committed during international and internal warsllivhs have suffered because of the horrific
acts committed during WWII, the civil war in Forméugoslavia, & Rwanda. The horrors being
committed in Darfur, Sudan, are an example of agoomg systematic violation of human rights.
Some sources have presented Statistical data stpdtén millions of people across the world
have been victims of State violence. Michael Freehms summarized some of these data in his
book entitled ” Human Rights, an interdisciplinaagproach” (pp.1-2). Here is an excerpt taken

from the book.
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“...Government forces massacred more than half daamikivilians in Indonesia in the

mid-1960s in an attempt to suppress communismmiastis of people killed by the
Khmer Rouge regime of Pol Pot in Cambodia vary ketw300,000 and 2,000,000.
More than 9000 people ‘disappeared’ under the anyliregime in Argentina in 1970s.
During the rule of Id Amin in Uganda from 1972-1978ore than 250,000 people were
killed. Hundreds of thousands of civilians were dered by security forces in Iraq
during the 1980s. Almost 2 per cent of the popatabf El Salvador is estimated to have
died as a result of ‘disappearances’ and polititlihgs during the civil war between

1980 & 1992. In 1994 between 500,000 & 1,000,00@pfe were killed in the

government-directed genocide in Rwanda. This Bsfar from complete. It does not

include Bosnia, Chechnya, Kosovo, East Timor, aadyrothers.”

Amnesty International has commented that ‘the tieémtcentury was perhaps the bloodiest in
history. Millions of people were victims of genoeidcrimes against humanity, war crimes,
torture, extra judicial executions and "disappeeeart These crimes were committed throughout
the world during international and civil wars amddonditions of "peace The 2f' century is
also witnessing similar cruelties and injustices

It is clear that human rights cannot be realizetthovit having an effective mechanism of dealing
with such systematic & gross violations. This cleaptherefore discusses the available
international & domestic responses to such viohatjcand evaluates their effectiveness. To do

that the chapter is divided in two sections; thernmational responses & national responses.

Section One: National responses -Transitional Juste

It is an accepted principle that violations of tgylshall first be addressed at national level. This
holds true even in case of systematic & gross tiaia. Thus, the perpetrators of such
violations/crimes shall be brought to justice atiovaal level. The international system of

addressing such violations becomes relevant if domestic system is unable/unwilling to

provide remedies.

125



The above documented stories suggest that syste&agtioss violations are often committed by
State institutions and officials, and with theitef@nce. However, non-state actors like rebel
groups in case of civil war, may also be involvadsuch violations. Usually, the question of
addressing such violation at national level doesmise if the rights violating regime holds
power. This is simply because the perpetratorState officials, or members of armed forces or
security forces, or the police, and the like. Thiee system can’'t be expected to hold the
perpetrators accountable. It rather protects theerd, even allows them to continue to carry out
their crimes, and the perpetrators are likely taticwe to do so in the knowledge that it is
extremely unlikely that they would be brought tgtjoe. Thus, a regime change has to happen

first.

Regime change is a prerequisite for putting theonat mechanism of responding to such
violations. This regime change may result in mamysy for e.g., armed struggle, negotiation &
others. Thus, it is a requirement that the right$ating regime be substituted by a regime that is
committed to the values of human rights & demosedion, and thus bringing a transition within
the society. At this period of transition, the née@dddress past violations would arise. This need

is addressed through what is usually referred toaasitional justice.

The term transitional justice has two meaningsome sense, it means justice at the time of
transition. It may also be understood as justiceansition it self, i.e., referring to the ideath

our conception of justice is not static but dynamiée use the first meaning for the purpose of
this teaching material. We use the term transdtigurstice broadly to signify the mechanisms by
which societies in transition deal with past viaas. It thus represents the various modalities of

addressing past violations.
Transitional justice has to address the needs@éses in transition. Societies in transition may
have variety of needs/concerns related to pasatwols. The three main needs that arise in

societies in transition are the following:

(1) The need for justice. Victims of violations or theglatives and the society at large need

to see the perpetrators of the violations are drbtw justice. It is thus necessary that
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transitional justice should provide a mechanisnwhych this need may be satisfied. One
of the questions in this respect is: What doesgaeshean? Does it mean the same thing
for victims/relatives and the society in general® the different groups have similar
conception of justice? Does it refer to restorafivaice or retributive justice? How is it
satisfied? Do the apprehension, prosecution & pumént of perpetrators satisfy the need
for justice of society? Do these satisfy victimEtees? It is generally suggested that

justice shall be rendered in order for a societyremk with the past & move forward.

(2) The need to know the truth. The society in geneuad, victims or relatives in particular,
wants to know who among its members did participatéhe violations. As the past
violations were committed systematically & grosslye society, even victims/relatives,
may not know all that happened & all the perpetsa&the degree of their participation.
Above all society needs to know why the violatidtveéppened. Thus, the need to know
who did what & whys one of the basic issues that may arise at te of transition. It is
claimed that knowing the truth about the pastigied to build a viable, rights-respecting
& democratic society as well as to ensure thatatiohs wouldn’t happen again. Some
commentators, however, argue that knowing the @btiut is not desirable as it may lead
to further suspicion & animosity between those taim to be victims & their relatives
on the one hand and alleged perpetrators, who suelly former officials, & their
relatives (& even supporters) on the other handl #rereby motivating revenge &
leading to further conflict. They thus suggeststhetter to forget the past & move
forward. Others criticize this by arguing sociegnnot move forward without knowing

the past. Some rather propose ‘you shall neveetdrgt forgive’.

(3) The need for conciliation. Society may also needcteate conciliation among its
members. As indicated in the statistical data ebdiie perpetrators & victims of
violations or their relatives are huge in numbdnrefe may be a general understanding
that one groups of the society are victims whileeod are perpetrators or vice versa. This
and other factors are likely to cultivate among rbers of the society a mentality of
suspicion, mistrust & even animosity. A society icss of moving forward should

therefore address this mentality. Society shouldeha mechanism of reconciling its
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divided members & building trust, confidence & maiteespect among its members. It is
commented that it is difficult, if not impossibler a divided society to break with the

past, establish a stable system & move forward.

Thus, the main needs of societies in transitiommdigg past violations are the need for justice,
the need to know the truth, & the need for conttdia However, we have to make two remarks
here. First, these needs are not exclusive of edoér. In other words, they may overlap.
Secondly, these needs are not exhaustive, i.ee thay be other needs for example, the need for
compensation. These other needs may, however, imimed under any of the above main
needs. For example, the need of victims/relativ@scbmpensation may be considered as the
need for justice. To conclude, societies shoulkha mechanism of addressing these different
needs.

The modalities of transitional Justice

As already stated, a society that had undergorteragsic & gross violation has to address past
violations. In particular, it has to satisfy theedeor justice, truth & conciliation. Thus, the lmas
guestion is: how does a society do so? There isrme mechanism, which all societies shall
employ. Each society may use a mechanism/ combmabf mechanisms that it deems
appropriate to satisfy its needs.

There are, however, certain modalities of transélqustice that are well known & well utilized

by different socialites. Three of them are wortbcdissing because of their usual application.

(1) Prosecution. This is one of the modalities of titamsal justice often employed by
societies to address past violations. This proneadves the apprehension, investigation
& prosecution of alleged perpetrators, and impositf penalty if found guilty. Thus, it
involves the apprehension of perpetrators, theegaity of evidence, and the filing of
criminal charges, judicial hearing and decisionoaging to the law. The main concern
here is to maintain the rule of law, which is colesed as the cornerstone of democracy.
The rule of law thus requires that no person isngtefrom the law. Thus it is a

mechanism of fighting impunity. It is important temember that international human
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rights law requires States Parties to provide &ffecremedy to victims of violation.
Though what constitutes effective remedy is noindef, prosecution is at least one of the
available remedies. It is of course held that,ams cases, prosecution is not merely an
alternative available to the State but it is a doftygtates under international law. States
have the duty to suppress all acts contrary to pghevisions of the four Geneva
Conventions (For example see arts. 49 (3), 5013, (3) and 146 (3) respectively of the
four Geneva Conventions). The duty to prosecutdicpdarly, exists in relation to grave
breaches of the international humanitarian law.ngXas of grave breaches are War
crimes, the crime of genocide, crimes against hutyan these respects, States have the
duty to prosecute or extradite violators for crinoesnmitted anywhere. This obligation
of States to prosecute or extradite on the basismiekrsal jurisdiction is stipulated in the
Four Geneva Conventions. Customary internatiomaldiso requires states to investigate
war crimes & prosecute suspects. Thus, states thavduty to apprehend & prosecute
suspects that commit such crimes anywhere. Italsas been commented that ‘like the
IHL, certain international human rights treatiesligd a state party to prosecute or
extradite persons accused of acts prescribed iriréfay’. If states have the duty to
prosecute or extradite persons suspected of haongnitted grave crimes anywhere,
they have for stronger reason the duty to prosemuéxtradite suspects committing these
crimes within their territory. We will considerétprinciple of universal jurisdiction in
the next section. The central point here is, irtatercases, States have not only a right

but also a duty to prosecute violations/crimes

Some people hold that criminal prosecution is bstacle to reconciliation & achievement
of peace & successful transition. However, othersist that prosecution is ‘the most
effective insurance against future repression’ asidess the relationship between
accountability, reconciliation, peace & democratfiese different views are the result of
disagreement on a number of questions that remasetiled. Does it satisfy the needs
outlined above? Does it satisfy the need for jestiDoes it satisfy the need for the truth?
Does it satisfy the need for reconciliation? Ispdssible, for example economically &

technically to investigate & prosecute all pastlations? Should society employ selective

prosecution? If so, what should be the basis fersiection? Doesn’t selective prosecution

129



partly ignore the needs outlined earlier? How wlouictims react to selective prosecution
particularly if the perpetrators of their rightsnrain unpunished? How do alleged

perpetrators /relatives/supporters view prosec@ti@oes it amount to retributive justice?

(2) Truth & reconciliation. This modality is the meclem by which a society may identify
truth about the past & create conciliation amosgmembers. For this purpose, societies
may establish truth commissions or truth and rediation commissions. The main
priority of this modality is to reveal truths abdbe past, create conciliation, and achieve
a successful transition. However, there are vamnatiamong these commission on their
mandate & emphasis. Usually, the commission/autbdrorgan seeks & documents the
truth about the past by this procedure. Memberthefsociety are encouraged to come
forward and speak their stories. Thus, both victietatives & perpetrators give their
statements and such other information relatingh® past. How do we ensure that
perpetrators would come forward & confess? How @oensure the told stories are the
truth? Does it heal the society /victims of thaitre of the past? Does it satisfy the need
for the truth? What do victims/relatives feel abth# procedure? Can it ensure that the
past will never happen again? Can it serve as mimg? Can it lead to social
reconciliation & healing? History traces the begngnof the application of this modality
to the 1980s, where some states moving forwarceioodracy after civil war or the end
of repressive regime had adopted truth commissmtisa hope of achieving successful
transition. These include the commissions estaddisim Chile and Argentina whose
purpose was ‘...reveal truths about the past & esflgdio determine the fate of the
thousands disappeared’. Following that we have 8&wmuth African Truth &
Reconciliation Commission in the 1990s. It is comted that this Commission ‘more
than any other truth commission before, sought reitiation as the basis of nation
building’. However, what constitutes reconciliatidha how it is achieved remains
controversial. But the term reconciliation has beecan integral part of discussions in
search of solutions during transition. Many peoplesociate ‘reconciliation’ with
pardoning and forgetting; others hold the oppositeemains indisputable, however, that
there is no single universal model for reconcitiati owing not only to the varying

contexts but also to the diverse understandingheterm. For example, is the goal to
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reach individual reconciliation, or national or okl reconciliation? How is

reconciliation achieved, whether individual or pagl/political? Is it achievable? Should
truth telling & reconciliation have priority oveugtice? May not truth be a step in the
direction of accountability, not an alternativeit® Were the truth commissions or truth

& reconciliation commissions before successfulahiaving the desired result?

(3) Amnesty. The third modality of transitional jugtics amnesty. The term amnesty refers
to an official act, usually through law, prospeetivbarring prosecutions of a class of
persons for a particular set of actions or eveAmmnesty is often contrasted with
pardons, which usually refer to the exemption amorals from serving all or part of
their sentences but do not expunge the convictias.stated that amnesties shield from
prosecution and are not pardons. However, it ismmented that ‘these distinctions are
inexact; pardons, like amenities, can be used tecfose prosecutions, and amnesties
sometimes cover persons serving prison terms’.ditfierence between the two remains
unclear. Amnesties can be blanket or partial; tmay be official, with, for example, the
passing of a law, or de facto, where a state sirdpBs not prosecute. We also have the
notion of ‘self-amnesty’ whereby the former regigrant itself amnesty hoping that the

future regime will not examine/prosecute them.

Do you think that amnesties satisfy societies neksisussed earlier? Is it not a violation of
the rule of law? Couldn’t it breed the culture ofpunity? Do you think partial amnesty is
more appropriate than blanket one? What criteraulshdecision makers use to evaluate to

whom & for which crimes amnesties will be grantétv do you see de facto amnesty?

Support for amnesties rests on a resistance toequten based upon the fear that
prosecution would destabilize the new governmersiraply prolong vengefulness exhibited
by the former regime. Many believe and have madallahat ‘to leave the past alone is the
best way to avoid upsetting a delicate processrafsttion or to avoid a return to past
dictatorship and reopening the victims’ old woukthwever, others contend that neither a
society nor a country can move forward & heal tigtoumpunity; thus, crimes must be

prosecuted. These two viewpoints, neverthelesspgear to coincide on the issue of serious
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violations of human rights law/humanitarian law.cBuserious crimes must always be
prosecuted, and a failure to prosecute them peajesta culture of impunity. However, it is
also conceded that amnesty should not be ruleccomipletely as a means of promoting
reconciliation or ending conflict or as a meangEventing the destabilization of the fragile
new government. Therefore, a distinction has toraele between legitimate amnesties &

others.

In general, we can say that amnesty is one of thealities of transitional justice. However,
certain forms/types of amnesties are seen withigospand even unacceptable in view of

the obligation of States under international humgints law /humanitarian law.

These are the three main modalities of transitiungtice. It is important to keep two points
in mind. First, these mechanisms are not exhausiitfeer mechanisms may include offering
reparations to victims of State-sponsored violeme&rming institutions like the police &
the courts, & removing perpetrators from positiohgower (lustration). Secondly, they are
not exclusive of each other. States may use a cwtibn of these mechanisms to attain the
desired goal. Generally, the decision to determuméch of the mechanisms/combination
thereof shall be used remains with each societygtat. It may even decide to forget. But
what accounts for the different approaches adopyedifferent States. A number of factors
may influence society’s choice including the availity of resources, the relative strength &
weakness of the outgoing regime & the incumbeninteg political willingness, & many
others. However, the existence of international &monitoring institutions is increasingly

restricting the discretionary power of states astavith respect to certain violations/crimes.

Section Two: International Responses

The international response is available with respeaertain violations that constitute grave
breaches of international law. The internationapomse is premised on the conviction that such
violations constitutes crimes against the wholéonatinternational community, and results from
the inadequacy/ non-existence of national respon3ésis, certain crimes do constitute

international crimes for which the perpetrators laedd individually responsible. The criminal
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responsibility of individuals under internationaw contributes to fight impunity, however,
limited it is. The underlying idea is that the petrators of such crime shall not go free. The
mechanism by which international law ensures tlasttaken different forms. These include: (1)
the recognition & application of the principle afiversal jurisdiction, (2) prosecution and trial
by ad hocinternational tribunal, and (3) prosecution & lthg a permanent international tribunal
called the International Criminal Court. We therefodeal with these mechanisms of

enforcement of individual criminal responsibility.

(1) Application of the principle of Universal Jurisdant.
The principle of universal jurisdiction is clasdlgadefined as ‘a legal principle allowing or
requiring a State to bring criminal proceedinggespect of certain crimes irrespective of the
location of the crime and the nationality of thepmrator or the victim’. This principle is said
to derogate from the ordinary rules of criminaigdiction requiring a territorial or personal link
with the crime, the perpetrator or the victim. THagonale behind it is broader: * it is based on
the notion that certain crimes are so harmful terimational interests that states are entitled-and
even obliged to bring proceedings against the meroe, regardless of the crime and the
nationality of the perpetrator or the victim’. Uensal jurisdiction allows for the trial of
international crimes committed by anybody, anywherethe world. There are offences
recognized by international law as punishable by @untry. Traditionally, piracy on the high
seas is regarded as one of the first internatiomales, grounded on the violation of international
customary law. After the Second World War, the LamdAgreement of 8 August 1945
establishing the International Military Tribunalldtiremberg set out international crimes issuing
from both treaty law & customary law (crimes agaipsace, war crimes & crimes against
humanity). Later treaties & international convensospecified various forms of prohibited
behaviour recognized as international crimes. kpiac2 of the Princeton Principles on
Universal Jurisdiction reads: (1) for purpose ofs principles, serious crimes under
international law include (i) piracy, (ii) slavergiii) war crimes, (iv), crimes against peace, (V)
crimes against humanity, (vi) genocide, and (@i}ure. Paragraph 2 provides the application of
universal jurisdiction the crimes listed in parggral is without prejudice to the application of
universal jurisdiction to other crimes under intgranal law.
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The derogation from the ordinary rules of crimipaisdiction is traditionally justified by two
main ideas. First, some crimes are so grave tlegt tlarm the entire international community.
Secondly, no safe havens must be available foretids committed them. Even though these
justifications may appear unrealistic, they cleagkplain why the international community,
through all its components-states or internatiargilanizations-must intervene by prosecuting
and punishing the perpetrators of such crimes. &tsal jurisdiction is a matter of concern for

everybody.

Historically, universal jurisdiction can be trackdck to the writings of early scholars such as
Grotius, and to the prosecution and punishmenthef drime of piracy. However, after the
Second World War the idea gained ground through esablishment of the International
Military Tribunal (by the London Agreement) and thdoption of new conventions containing
explicit or implicit clauses on universal jurisdast. The Geneva Conventions of 1949 are
paramount in this regard, providing in unmistakaielens for universal jurisdiction over grave
breaches of those conventions (for list of suctvgrareaches see articles 49, 50, 129 & 146
respectively of the Geneva Conventions, and Art.o8#Additional Protocol | to the Geneva
Convention to the listed crimes). Internationahw@s were no longer to remain unpunished. The
idea that in certain circumstances sovereignty ccdod limited for such heinous crimes was
accepted as a general principle. Later on, othternational conventions and, to some extent,
rules of customary law enlarged the principle’spgcof application. This was confirmed by a
number of cases, starting with tB.chmann Casen 1961, theDemanjuk Casen 1985, and
more recently thé&inochet Casen 1999 and th&utare FourCase in 2001, emphasizing that
universal jurisdiction could lead to the trial afrpetrators of international crimes. International
law empowered and in certain cases mandated staf®secute crimes that were regarded as
harming the whole international community. Nevelgle, implementation of the general

principle remained difficult... and ...the principlenst applied uniformly everywhere.

The recognition of universal jurisdiction by thatst as a principle is not sufficient to make it an
operative legal norm. There are basically threeessary steps to get the principle of universal
jurisdiction working: the existence of a specifiognd for universal jurisdiction, a sufficiently

clear definition of the offence & its constitutiements, and national means of enforcement
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allowing the national judiciary to exercise thairigdiction over these crimes. If one of these
steps is lacking, then the principle will most pbly just remain a pious wish. In practical

terms, the gap between the existence of the ptaaipd its implementation remains quite wide.

From a comparative law perspective, States implértten principle in either a narrow or an
extensive manner. The narrow concept enables ampascused of international crimes to be
prosecuted only if he or she is available for tri@hereas the broader concept includes the
possibility of initiating proceedings in the absenaf the person sought or accused (trial in
abstentia). his deeply affects the way in which the principle implemented in fact.
International law sources refer to the narrow cphcbut the decision to refer to the broader
concept is quite often a national choice. Howeegen though some states such as Belgium or
Spain have made some efforts to give concretetdffebe principle of universal jurisdiction by

amending their penal code, it has in most caseaired unimplemented.

Irrespective of its limited application, the priplg of universal jurisdiction provides a
mechanism by which the international community oegfs to some systematic violations of
rights that constitute international crimes. Whatets/degree of violations of rights constitutes
international crimes within the meaning of interoaél law is something debatable-for example,
whether the recent atrocities committed in Darfongtitute genocide has been a point of
controversy. The role of the principle of univergalisdiction, if applied, in the fight against

impunity is undeniable.

(2) Prosecution and trial b&d hoctribunal

Another mechanism by which the international comityuinas been responding to gross
violations is through prosecution of perpetratoefobe an international tribunal. Until recently,
international prosecution has primarily been comellidefore ad hoc tribunal. These tribunals
have specific/limited jurisdiction over crimes &dt under the instrument creating the tribunal.
The first among these tribunals is the Internatidvigitary Tribunal at Nuremberg established
by the London Agreement of August 1945. The LonAgneement has defined the jurisdiction
of the tribunal. Many Nazi officials were prosestitbefore this tribunal. Other ad hoc tribunal

includes the International Criminal Tribunal foetformer Yugoslavia & for Rwanda (ICTY &
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ICTR respectively). These tribunals are establigh@gduant to the Decision of the UN Security
Council. The Statutes establishing these tribursas out the crimes that fall with in the

jurisdiction of each tribunal. These are ad hobumial established to address certain crimes
committed in certain geographic location or durspgcific period. However, we can understand

that this is employed as a means of ending impunity

(3) The procedure under the ICC

One of the most significant developments made éndiihection of dealing with grave violations
& fighting impunity is the establishment of the dmational Criminal Court. It is established
pursuant to the Rome Statute of the Internation@ni@al Court, which was adopted at a
diplomatic conference in Rome, on 17 July 1998. $taute entered in to force on 1 July 2002
and the Court is now fully functional at its seatTihe Hague. Governments, legal experts and
civil society all hailed the treaty as the mosingfigant development in international law since
the adoption of the United Nations Charter.

The Rome Statute provides for the creation of anpeent international criminal court to
prosecute people accused of genocide, crimes adainganity and war crimes. The Court will

be of particular importance because:

- it will serve as a permanent deterrent to peopleicering these crimes. In most cases in
the last fifty years international mechanisms tospcute people accused of these crimes
have only been set up after the crimes have oaturre

« it will have a much wider jurisdiction than exigjirad hoc tribunals. For example, the
work of the International Criminal Tribunals foretfiormer Yugoslavia and Rwanda have
been limited to crimes committed in a particularitery while crimes committed in
other territories have not been addressed; and

- the Statute contains advanced provisions for theteption of victims from
retraumatization as well as provision that the €Cooay order a convicted person to
provide reparation, in the form of compensatiorstitetion, rehabilitation, satisfaction,
guarantees of non-repetition, and any other typeregfaration the Court deems

appropriate.
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As specified under Article 5 of the Rome Statute, €Court has jurisdiction over the most serious
crimes to the international community. These crigesgenocide, crimes against humanity, war
crimes & war of aggression. However, the court fioms as complementary organ. Thus, the
Rome Statute embodies the principle of complemytafine principle of complementarity can
be defined as a functional principle aimed at granfurisdiction to a subsidiary body when the
main body fails to exercise its primary functionherl principle of complementarity in
international criminal law requires the existendeboth national and international criminal
justice systems functioning in a subsidiary marfoercurbing crimes of international law: when
the former fails to do so, the latter intervenesl @amsures that the perpetrators do not go
unpunished.

Thus, the ICC has jurisdiction over the statedrivdBonal crimes when States are unable or
unwilling to prosecute these crimes at nationakleBy so doing it makes sure those that

committed grave crimes are brought to justice &tgbuates to the fight against impunity.

Generally, international community has provided haagsms of responding to serious violations
of human rights that constitute grave breachestefmational law. The mechanisms of universal
jurisdiction, prosecution before ad hoc courts, i&gecution before the ICC are all intended to
render international justice. However, applicatimhthem has been more controversial, not
uniform, resisted, and even objected to by Stategstample the US has been opposing the ICC
since the adoption of the Statute in 1998. Dedpiése challenges, the three mechanisms are

positive international response to some seriouatm of human rights.
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