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Preface

Modern legal education in Ethiopia began with tiperang of the Faculty of Law at what was
then called the University College of Addis Abalma1i963. This Faculty remained the only
center of legal education in the country until #stablishment of the Faculty of Law at the
Ethiopian Civil Service College and the decisiontled Government, in 1990s, to open various
universities in the regions and to allow privatstitutions to play a role in the higher education
of the country. Currently, higher-level legal ediima is given in more than ten public higher

institutions and at least five private higher ediacainstitutions.

Although the numbers of universities offering legdlication has been increasing in our country,
there were problems in these universities that newdediate solutions. This has necessitated
reform in the legal education. One of the problaht call for the legal reform is that the

existing curriculums do not give adequate choicsttments for there are few elective courses.
With a view to alleviating this problem, a numbéretective courses are included in the new

curriculum. One of these elective courses is “maipnal organizations”.

This teaching material on “international organiaa” explores the key legal principles

governing international organizations. Within tgesneral focus, the material reviews the nature,
functions and the legal personality of internatiooanizations. It also discusses conceptual
issues facing international and regional orgamzeti such as competence of organizations,
responsibility of international organizations, flieges and immunities, membership, dissolution

and succession of international organizations.

Furthermore, the material explores questions redato the role of the United Nations in the

enforcement of international law. It concentrategarticular, on the role of global and regional

organizations for the maintenance or restoratioimtefnational peace and security under the UN
Charter. To make the course more relevant to tbéegsional needs and practical interests of
students, the African Union, other African regioaald sub-regional organizations are included
to form specific areas of study. Where a given ectbjnatter or issue relates to Ethiopia, this is
dealt with.
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CHAPTER ONE
PRELIMINARY REMARKS

Dear students, the term international organizat®rusually used to describe an
organization set up by agreement between two oerstates. It is different from the

term “non-governmental organization” (NGO), which set up by individuals or

groups of individuals (such as Amnesty internatiaraGreenpeace), although some
non-governmental organizations are entrusted wéttias functions by states; the
outstanding example is the international committethe Red Cross, which plays an
important role in supervising the application o tBeneva Conventions to the laws of

war.

There are now some 500 international organizatwisery different types. This
proliferation reflects the need for increasing cerapion between states to solve
problems of a transnational nature. They can bsgsiflad under various criteria-for
example, according to whether their membershigabaj or regional or according to

their functions and tasks.

This teaching material deals with inter-governmeatganizations created by states.
Under this first chapter, we will see some imparfawints that help to understand the
remaining chapters of the material. At the enched thapter the students will be able
to:-
Define what international organizations are;

1. Analyze the functions of international organizaipn

2. Describe the historical development of internatiamganizations;
3. Classify international organizations based on diffie criteria; and
4

. Assess different approaches to international ongdioins.
1.1 Meaning and scope of international organizations
Perhaps the most difficult question to answersgctyhin some ways is a preliminary

guestion, is: what exactly is an international oigation? The short answer is, quite

simply, that we do not know. We may, in most cades,able to recognize an



international organization when we see one, bba# so far appeared impossible to

actually define such organizations in a compreivensay.

It is common in the literature to delimit interra@tal organizations in at least some
ways. One delimitation often made depends on thereaof the body of law

governing the activities of the organization. lfosle activities are governed by
international law, we speak of an internationalamigation proper, or at least of an
intergovernmental organization. If those activitea®, however, governed by some
domestic law, we usually say that the organizaimoguestion is a non-governmental
organization; examples include such entities a®@reace or Amnesty International.
While the activities of such entities may be in&ional in character and they may
even have been given some tasks under internatimmakhey do not meet the usual

understanding of what constitutes an internationgénization.

An international organization has been defined éagorum of co-operation of
sovereign states based on multilateral internatiorganizations and comprising of a
relatively stable range of participants, the fundatal feature of which is the
existence of permanent organs with definite compuete and powers acting for the

carrying out of common aims.

In the widest sense, international organization bandefined as “a process of
organizing the growing complexity of internationaklations; international
organizations are the institutions which represkatphase of that process. They are
the expressions of and contributors to the procéssternational organization, as
well as, the significant factors in contemporaryrida@affairs.” Further” international
organizations, as institutions may come and gaccordance with the significance of
the dynamism of international relations. But intgronal organization, the process,
exists as an established trend. It was the stisnof the existing process ready at
hand that automatically led, after the collapseth& League of Nations, to the
creation of new organizations like the U.N. Thugginational organization is the
process by which states establish and develop foamd continuing institutional
structures for the conduct of certain aspects eif ttrelationships with each other. It

represents a reaction to the extreme decentralizaif the traditional system of



international relations and the constantly incmegsicomplexities of the

interdependence of states”

Following are the essentials of international aigation, the institution:
I. Its origin is based on multilateral internationgte@ement.
[I. The institution has a personality of its own, whishdistinct from that
of its individual members
lll. It has permanent organs which carry out common.aims

As compared to the will of all members, its orgarkibit autonomy of will.

For the international lawyer, it goes without sayithat the activities of those
organizations that are subject to international VaN/ be of most interest. Usually,
those organizations will have a number of char&ties in common although, in
conformity with the fact that their founding fatkeare relatively free to establish
whatever they wish, those characteristics are mmenthan characteristics. The fact

that they do not always hold true does not, as, sty their value in general.

One of those characteristics is that internatiamglanizations are usually created
between statesr rather, as states themselves are abstractigndully authorized
representatives of statekhis, however, doesn't tell the whole story. Foredhing,
there are international organizations which aremtfedves members of another
international organization and sometimes even foynthembers. The EC, thus, is a
member of the FAO, and a founding member of the W3, we do not exclude
the WTO and the FAO from the scope of internatiarglanizations simply because
they count another organization among their memléeserally, then, it is not a hard

and fast rule that international organizations @aly be created by states.

Secondly, not all such organizations created byestare generally considered
international organizations. States may, for examgstablish a legal person under
some domestic legal system. Perhaps an exampleeiBasle-Milhouse Air-port

authority, a joint venture, between France and &&liand and governed French law.



Moreover, sometimes treaties are to be implemewiéd the help of one or more
organs. For instance, the European Court of Humaght® is entrusted with
supervising the implementation of the European @atisn on Human rights. Yet,
the Court is not considered to be an internati@nganization in its own right; it is,

instead, often referred to as a treaty organ.

In what exactly the distinction between an orgamiraand treaty organ resides is
unclear, and perhaps it may be argued that its ifapce is diminishing at any rate:
scholars writing in the field of, for example eronmental law, have more or less
started to unite the two forms of cooperation, aise the rather generic term of
“international intuitions”, as encompassing botleaty organs and international
organizations. Others have pointed out that tremgans endowed with decision-
making powers may well be international organizagion disguise, and , in the
political science literature, reference is oftendmdo ‘international regimes’ or,

again, ‘institutions’.

A second characteristic which many organizationst (again, not all) have in
common is that they are established by means oéatyt their creation was not
brought about by some legal act under some domlesfad system, but was done in
the form of a treaty, which international law inngeal terms defines as a written
agreement, governed by international law. And a&s ttkaty will be governed by

international law, so too will the organization.

Not all organizations derive directly from a treattyough. Some have been created
not by treaty, but by the legal act of an alreadisteng organization. The united
Nations general Assembly, for instance has creaederal organizations by
resolution: the united Nations industrial Developinerganization (UNIDOand the
United Nations children’s fund (UNICEF) come to mhjras do various institutions set
up by the Nordic Council, including financial instions such as the Nordic
Investment Bank. Indeed, the Nordic Council itseliginated as a form of
cooperation between the parliaments of the fivessabncerned (Denmark, Finland,
Iceland, Norway and Sweden), rather than beinglgl¢i@aty-basedl'he importance

of this characteristic, then is above all to intkcthat the creation of an international



organizations is an intentional act. Organizatimest upon conscious decisions of the

states involved; they do not come out of the béung] are not created by accident.

That said, a describable recent tendency is toirenmgbulous about intentions when
creating international institutions. In recent \gealmrganizations such as the
organization for security and Co-operation in E@ofOSCE), Asia- pacific

Economic Co-operation (APEC), the Arctic Councilahe Wassenaar Arrangement
have been established, but with all of them it nesianclear whether they indeed are
to be regarded as full-blown organizations ratantlsay, frameworks for occasional
diplomacy, and even whether their constituent agesgs constitute treaties or not.
The legal status and structure of the EuropeanJhave, likewise, been subject to
debate, and the G-7(or -8; the confusion is telimgtself) defies any attempt at a

definition and classification.

In order to distinguish the international organimatfrom other forms of international
cooperation, another often-mentioned characteristids that the organization must
posses at least one organ which has a will disfioat the will of its member states.
Where the collectivity merely expresses the agdeegpinion of its members, giving
it the legal form of an international organizataould, in the extreme, be a useless

act. One might as well have appointed a spokesperso

Important though the characteristic of a ‘distint’ is, it is also the most difficult in

terms of both practice and theory .As several aittes have noted, in practice not all
organizations usually referred to as internatiormabanizations possess this
characteristic. In heretical terms, the charadierds the distinct will goes to the heart
of the entire concept of international organizatidhe problematic relationship

between the organization and its member states.

In one way, an international organization is litth®re than the tool in the hands of
the member states, and viewed from this perspective distinct will of the

organization is little more than a legal fictionety the international organization, in
order to justify its raison d'étre and is somewdpacial status international law, must
insist on having such a distinct will. For, othesejj it becomes indistinguishable from

other forms of cooperate, and if so, it will becoextremely difficult to justify why,
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for example, the constituent treaties of organireti warrant teleological

interpretation, as is so often claimed, or why sweodnstituent treaties appear to
possess far greater possibilities for deriving iegplclauses (in the form of implied
powers) from them than regular treaties are sagbto

1.2 The Historical development of international orgnizations

The development of international organizations beesn, in the main, a response to
the evident need arising from international intewrse rather than to the philosophical
or ideological appeal of the notion of world goweent. The growth of international

intercourse, in the sense of the development eattiogls between different peoples,
was a constant feature of maturing civilizationslvances in the mechanics of
communications combined with the desire for tradprbduce a degree of intercourse

which ultimately called for regulation by institatial means.

The institution of the consul, an official of theag& whose essential task was to watch
over the interests of the citizens of this Statgaged in commerce in a foreign port,
was known to the Greeks and the Romans. It suntivekis day as one of the less
spectacular, but important, institutions of inteéio@al law.The consul was not,
however, concerned with representing his state wh,sand for this purpose
ambassadors were used, being dispatched for tipesripf a specific negotiation. By
the fifteenth century this intermittent diplomacgdhbeen replaced in the relations of
certain of the Italian States by the institutioragfermanent diplomatic ambassador in
the capital of the receiving State, and the practi€ exchanging ambassadors,
complete with staff and embassy premises, is nowrenal (albeit not compulsory )
feature of relations between states. Consular apbbiatic institutions can be found

the origins of the subsequent and more complexutisins.

Although embryonic forms of international organiaat have been present
throughout recorded history, for instance, in therf of the so called amphictyonic
councils of ancient Greece, the late-medieval Hatiséeaguer such precursors as
the Swiss Confederation and the United Provincah@Netherlands, it was not until
the nineteenth century that .international orgdiorna as we know them today were

first established. Moreover, it was not until théneteenth century that the
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international system of states (at least withindpe) had become sufficiently stable

to allow those states to seek forms of cooperation.

Situations soon arose in which the essentiallytdiéd relationships established by
diplomatic embassies or missions were inadequate.ekample, a problem would
arise which concerned not two but many Statesvarmether what was proposed was
a series of negotiations or even a formal tredtgre had to be found a means for
representing the interests of all the states comeckr

The means was the international conference, a gaghef representatives from
several states; simply diplomacy writ large. Theagee of Westphalia in 1648
emanated from such a conference, as did the settleafter the Napoleonic wars in
1815 through the congress of Vienna and, even, ldter post-1918 settlement
negotiated at the Paris conference of 1919 and dmthan the Treaty of Versalilles.
After the watershed Westphalian peace of 1648rnat®nal so-called congresses’
had become a regular mode of diplomacy: wheney@oblem arose, a conference
was convened to discuss it and, if possible aia&lts steps towards a solution. After

the defeat of Napoleon, a new development tookeplac

The Congress of Vienna of 1815 had seen the imitiabf the “concert system”
which, for the purposes of any study of internagionrganization, constituted a
significant development. As sponsored by the CZdax#nder I, what was envisaged
was an alliance of the victorious powers pledgedanduct diplomacy according to
ethical standards, which would convene at congsebstd at regular intervalsin
fact, four congresses were held between 1818 apd 18t Aix-la-Chappelle (1818),
at Troppau and Laibach (1820, 1821), and at Ve(@B8a2) - but the idea of regular
congresses was later abandoned and meetings taok pb occasion required. The
attempt to secure regular meetings was, howevsigraficant recognition that the
“Pace” of international relations demanded somédtutons for regular multilateral

negotiations.

Moreover, the Congress of Vienna (1815) and iterafath launched some other
novelties as well, the most remarkable of which vpashaps the creation of a

supranational military force under the command afligton.

7



Clearly, any general post war settlement demandudra general participation in the
negations than could easily be achieved via thditipaal methods of diplomatic
intercourse. Bilateral negation also proved inadégfor other problems of a general
nature. The congress of Berlin of 1871 was convetted@onsider the Russian
repudiation of the regime for the Black Sea whiell learlier been established at the
Paris Conference of 1856; conferences met in Banlib884 and 1885 to attempt to
regulate the “Scramble for Africa” which led to corarcial rivalry and political
antagonism between the European powers. The Hagokei@nces of 1899 and 1907
were an effort to secure, on a multilateral basigeement on different aspects of the
law relating to the conduct of warfare on land amdthe sea, and on the duties of

neutral states.

The peace conferences of The Hague had given thk sates a taste for international
activism: in particular the 1970 conference appnedcuniversal participation, with
forty-four states being represented. Moreover, duepart to its near-universal
participation, organizational experiments toolacel, one of them being that
recommendations (so-called ‘voeux’) of the confeeemvere passed by a majority

vote, instead of unanimity.

The “concert of Europe” remained a quasi- instigilized system even after the
Holy Alliance had broken up, until the First Wolllar destroyed the balance of
power on which it rested (or rather confirmed iggnise); the London conferences of
1912-13, at the end of the Balkan Wars, were tlsé danferences or congresses
convened within the framework of the “concert sgste The conclusion of a

conference would normally be accompanied by a formeaty or convention, or,

where no such binding agreement was desired oinali@, by a memorandum or

minutes of the conference.

The disadvantages of this system of ad hoc confesewere, first, that for each new
problem which arose a new conference had to beerwud; generally upon the
initiative of one of the states concerned. The sgitg of convening each conference
anew complicated and delayed international co-djperan dealing with the problem.

Second, the conferences were not debating formthensame way as the later

assemblies of the League and the United Natiorlsgdtons attended very much for

8



the purposes of delivering statements of Statecpa@nd, though concessions were
often made, the conferences had a rigidity whigapipeared in the later "Permanent”
assemblies of the League and the United Nationisd,Tihe conferences were held by
invitation of the sponsoring or host state; theesswo principle of membership which
conferred an automatic right to representation.rfigthe conferences adhered to the
strict rule of state equality, with the consequethz all states had an equal vote and
all decisions required unanimity. As will presentdg shown, there are matters in
which it is necessary to subjugate the will of thaority to that of the majority if
progress is to be made, and the unanimity ruleesgmted a serious restriction on the

powers of the ad hoc conference.

It might also be said to be a disadvantage of tmderence system that, as a political
body, the conference was not ideally suited todbgrmination of legal questions.
There were many cases in which the issues befocenéerence, although of a
primarily political character, involved questionslaw, of the rights or duties of the
states under international law. The Paris conferent 1856 and the Berlin
Conference of 1871, in dealing with the regimeha Black Sea, dealt very largely
with legal issues. However, it must be remembehnadthere existed side by side with
the conference system the traditional means ofirepllegal disputes, by mediation,
conciliation or arbitration although there was lmstfield, as in the field of political
settlement, an equal need for the creation ofespermanent machinery. It is also
unlikely that a rigid separation between” Politicahd “legal” questions can ever be
achieved so as to allocate the latter exclusiveydicial tribunals; politics are rarely
“pure” and political matters do not cease to béhduecause they involve legal rights.

However inadequate the system of ad hoc conferewessfor the solution of the
political problems arising from international inteurse, it was even more inadequate
for the regulation of the relations between groopgeople in different countries
arising from their common interests. The nineteeoéimtury saw, therefore, an
impassive development of associations or unioriernational in character, between
groups other than governments. This was followedibylar developments between
governments themselves in the administrative ratreer the political field.



The private International unions or associationasgp from the realization by non-
governmental bodies, whether private individual€anporate associations, that their
interests had an international character which del®@ the furtherance of those
interests via a permanent international associatitim like bodies in other countries.
In those fields where co-operation between goventsnbecame imperative, there
developed the public international unions; theserewen fact, an essay into
international organization in the administrativénege. The transition from private to
public organizations was gradual, and no geneadlepted definition of the public
international union has over been reachedeneral. However, they were permanent
associations of governments or administrations dag®n a treaty of a multilateral

rather than a bilateral type and with some defiaiteerion of purpose.

Finally, the nineteenth century saw the creationsoth intuitions as the Rhine
Commission, in order to deal with issues of nawaggtor issues of pollution, on a
regular basis. Following the establishment of thH@nB Commission in 1915, a
number of other river commissions were establisimeanaging the Elbe (1821), the
Douro (1835) the Po (1849) - and, after the enthefCrimean War, the European
Commission for the Danube in 1856. At roughly thene time, organizations started
to be established by private citizens, in ordetdal with international issues. Thus, in
1840, the world Anti-Slavery Convention was estli#id, and in 1863 a Swiss
philanthropist, Henry Dunant, Created the Red Cross

1.2.1 The rise of modern organizations

It became clear that in many areas, internationaperation was not only required,
but also possible. True enough, states were sgreseid powerful, but, as the river
commissions showed, they could sometimes sacriiome of there sovereign

prerogatives in order to facilitate the managenasécommon problems.

The most obvious area in which international coaflen may be required is perhaps
that of transport and communication as indicatedtly creation of those river
commissions. Regulation of other modes of transpod communication quickly

followed: in 1865 the international Telegraphic bmiwas established, followed in
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1874 by the universal postal Union and in 1890Hwyinternational Union of Railway

Freight Transportation.

Still other areas did not lag considerably behindl903 the International Office of
Public Health was created, and in the field of etoitcs the establishment of the
Metric Union (1875), the International Copyright ion (1886), the International
Sugar Union (1902 ) and the International Institige Agriculture (1905) may be
mentioned as early forerunners of present-day natemnal organization. Indeed,
some of these are still in existence, albeit urgdéifferent name and on the basis of a
different constituent treaty: there runs a diremtreection, for example, from the early
international institute for Agriculture to todayfsAO. Slowly but surely, more and
more international organizations became establislsed much so that public
international law gradually transformed (or is sie gradually transforming) from
a law of co-existence to a law of cooperation. Mahthe substantive fields of public
international law are no loner geared merely tondiéhg the spheres of influence of
the various states, but are rather geared towatdbleshing more or less permanent
mechanisms for cooperation. Around the turn of tikentieth century it appeared
indeed to be common knowledge that the organizaifoimterstate cooperation had

become well accepted in international law.

The major breakthrough for international organmathowever, would be the year
1919 and the Versailles peace Settlement whiclovi@t the First World War. On 8
January 1918, US president Woodrow Wilson madefdmsous ‘fourteen points’

Speech, in which he called for the creation of an&yal association of nations.
Under specific covenants for the purpose of affigdinutual guarantees of political

independence and territorial integrity to great ammll states alike.

Wilson’s plea was carried on the waves of publicuopin many states and would
lead to the formation of the League of Nations. Avd only that: the international

Labor Organization was also established at the p@h@&e Conference.

The League of Nations was the first internationgaaization which was designed
not just to organization operation between sateméas which some have referred to

as ‘low politics’, such as transport and commurngtor the more mundane aspects
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of economic co-operation as exemplified by the MeWnion, but to have as its
specific aims to guarantee peace and the estaldighof a system of collective
security, following which an attack against onetltd member-states of the League
would give the rest the right to come to the attacktate’s rescue.

The League failed in its own overriding purposesventing war. On the ruins of the
Second World War the urge to organize was giveavaimpetus. As early as August
1941, American president Roosevelt and British Briinister Churchill had
conceded the Atlantic Chartex,declaration of principles which would serve as th
basis, first, for a declaration of the wartimeed|iand later, after the State Department
had overcome President Roosevelt's initial reluotamo commit himself to the
creation of a post-War organization, for the Chasfehe United Nations

Also during the war, in 1944, the future of econornooperation was mapped in
Bretton Woods, where agreement was reached onei to cooperate on monetary
and trade issues, eventually leading to the creatidhe international monetary Fund

and the General Agreement on tariffs and Trade hgnathers.

The resurrection of the largest battlefield of ®econd World War, Europe, also
came accompanied by the rise of a number of orgtairs. The Council of Europe
was a first attempt, born out of Churchill’'s avowaekire to create the United States
of Europe, so that Europe could become an impopawer alongside the US and the
UK. To channel the American Marshall aid, the Oigation for European Economic
co-operation was created (In 1960 transformed ih& Organization for Economic
co-operation and Development), and a relativelyalsmumber of European states
started a unigue experiment when, in 1951, thegtedethe supranational European
Coal and Steel Community, some years later followgdhe European economic
Community and the European community For atomiaéneall three of which have
now been subsumed into the European Union. Thénewrtand western states that
remained outside would later create an alternativine form of the European Free
Trade Area, while the state-run economies of tts egplied with the creation of the
council for mutual Economic Assistance (usuallyeregd to as Comecon).
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The influence of the Cold War also made it feltotigh military cooperation in
Europe. Western Europe saw the creation of the ¢fd8tussels (which later became
the Western European Union) and the North Atlatéaty Organization. Eastern
Europe saw the creation of the Warsaw Pact, wlagt and west would meet, from
the 1970s on wards, within the framework of the femnce on security and
cooperation in Europe (CSCE), which in 1995 changedname to reflect its
increased organization structure into organizafmmnsecurity and co-operation in
Europe (OSCE).

Moreover, elsewhere too organizations mushroomedth® American continent, the
early Pan-American Conference was recreated so be tome the Organization of
American States. In addition, there are more laedliorganizations such as Caricom

and Mercosur.

In Africa, the wave of independence of the 19503 @arly 1960s made possible the
establishment of the organization of African Unity1963, with later such regional
organizations as Ecocas (in central Africa) andvieaso(western Africa) being added.
In Asia, some states assembled in Asean, for thedurity, Australia and New
Zealand joined the US in Anzus. A relaxed form obgeration in the Pacific Rim

area, moreover, is channeled through Asia-Pacdani&mic Co-operation (APEC).

In short, there is not a part of the globe whicma$ covered by the work of some
international organization or other; there is har@lhuman activity which is not, to
some extent, governed by the work of an internati@nganization. Even academic
research is at the heart of the work of some orgdinins, most notably perhaps the
International Council for the exploration of theas@CES) , originally set up as
scientist's club, having Fridtjof Nansen as one itd founders, but later

‘internationalized

1.3 Approaches to international institutions

There are a number of different ways in which oae approach the phenomenon of
international organization within the world ord&he rationalist approach emphasizes

the notion of a world order of states that is mgviowards the more sophisticated
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types of order found within states. It is progressin that it believes in the
transformation of a society of states into a truarldv community based upon the
application of universally valid moral and legalinmiples. In other words, the
development of the United Nations into a real waltthority is seen not only as
beneficial but also as, in the long run, inevitallais is to be accomplished by the
gradual increase in the influence and respongitblitthe organization in all fields of
international peace and security. Thus internatianganizations have a profound
substantive as well as procedural purpose, andnégaded to function above and
beyond mere administrative convenience. To putnibtleer way, the rationalists
emphasis the role of such institutions as activéopmers upon the world stage rather

than as mechanisms to greater efficiency.

Another general line of approach is the revolutigrane, which regards international
institutions in terms of specific policy aims. Hetiee primary aim is not the evolution
of a world community of states based upon globabastions as perceived by the
rationalists, but rather the utilization of suclstitutions as a means of attaining the
final objective, whether it be the victory of theofetariat or the rearrangement of

existing states into, for example, continental sinit

The third approach which may be noted is exemplitig the doctrine of realism.
This centers its attention on the struggle for poared supremacy and eschews any
concern for idealistic views. The world stage isrsas a constant and almost chaotic
interweaving of contentious state powers, and matgonal institutions are examined
within the context of the search for dominance.Btite league and the UN were
created to reinforce the status quo establishezt #fe world wars, it is stressed,
although the latter institution is now seen asewtihg the new balance of power
achieved with the growth of influence of the stadéthe third world. Since what can
be described as a world order is merely a reflaabiothe operation of the principle of
the balance of power, realists see the role of dvorfjanizations as reinforcing that
balance and enabling it to be safely and graduatigred in the light of changing
patterns of power; although, to be accurate, thegrall attitude to such organizations
is usually characterized by cynicism, as the inhienweeaknesses in these organization

have become apparent.
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A more hopeful way of looking at the internatiomadtitutions is to concentrate upon
those areas where the interdependence of statesnpafied them to create viable
organs for co-operation. By this means, by idemgysuch subjects for international
agreement, it is hoped to be able to encourageiggouircles of cooperation which
may eventually impinge upon the basic politicakaref world peace. This functional
approach appears as a cross between the natiaradisealist trends and is one much
examined in recent years. This approach also esm@®the pattern of institutional
behavior and the operations of the relevant buraaies, including the way in which
the tasks set for the organization are identified @ompleted. Decision-making

analysis is another useful tool in this area

It is also possible to examine international orgation in a variety of other ways,
ranging form historical and comparative expositionanalysis of the legal rules

underlying the establishment and operations op#récular institution.

Because of the great diversity of international aegional intergovernmental
organizations, ranging from the United Nations tee tNorth Atlantic Treaty
Organization and the International Labour Orgaimzatgreat difficulty has been
experienced in classifying the relevant materialthis chapter, the simplest method
of division into institutions of a universal chatag regional institutions and the legal
aspects of international institutions will be adept Within the relevant categories,
the particular functions of different organizatipnas well as their varying

constitutional framework, will be briefly noted

1.4 The Chief functions of international organizatons:

At present international organizations perform mamctions and their functions are
constantly increasing. Due to paucity of spacs rtat possible to mention here all the
functions performed by international organizatiotswill suffice to note here only
those functions which are main in principle and ekhinclude other functions. Such
functions are the following:-
I.One of the main functions of international orgaations is keeping intact
the sovereignty of states and despite their diffiesecial systems, they

establish and expand peaceful cooperation amomg. the
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I.The second main function is to ensure that tbhenmetition going on

among the individual states remains peaceful.

1.5 Classification of international organizations

In a very important sense, for the lawyer, eackrirdtional organization is unique,
based as it is on its own constituent documentiafhaenced as its development will
be by peculiar political configurations. Thus, lEbshould never be substituted for
analysis, as Brownlie has pointed out. An acadeteixtbook on international

organizations is not complete with-out an atteroptlassify the various organizations
into different types, sorts, forms or categoriesth@aps the main reason for making
such classifications resides in the academic psyathacademic disciplines engage in
classification for purposes of organizing knowleddgke nothing else, so legal

academics should do the same. We can classifynatienal organization based on

different criterions. Some of them are the follogin

1.5.1 Classification based on functions

A first point often made by scholars is that orgatibns may be classified in
accordance with their stated functions. Thus, qtete are active in the economic
field; others are engaged in peace and securitycaor be classified as military
alliances. Yet others deal with issues of nutritiopublic health, and
telecommunication or fisheries conservation, to @aguost a few possibilities. A
distinction based on functions automatically sutgéself, and it is broadly possible
to distinguish between the “political” organizatsonconcerned primarily with the
preservation of international peace and securitg, the administrative organizations
of more limited aims. The distinction is perhapsren@ccurately stated as one
between organizations of comprehensive competendeoeaganizations of limited
competence. Prima facie, one should also distihgthie institutions for the judicial
settlement of disputes, such as the permanent @bunternational justice. As we
shall see, no rigid distinction in functions is meath practice. The “political”
organization, the United Nations, has amongst itgams the Trusteeship Council,

with primarily administrative functions, and th€J., a purely judicial body. The co-
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ordination achieved by bringing the specializednages into relationship with the

UN also makes any clear classification by functidficult.

1.5.2 Classification based on Membership

Other classifications point to the membership @fanizations as being of distinctive
value. This method of classification base itselftba fact that some organizations
are” global” whereas others are “regional’. Thueme organizations aspire to
universal or near universal membership, invitingpimciple all states to join .The
United Nations is a typical example, in principlpea to all states as long as they
meet certain requirements. Hence, the UN is ofteferred to as an ‘open’
organization, as are (although their membershigs s compare to that of the UN)
such organizations as the World Health OrganizafidiiO) and the World Trade
Organization (WTO).

Other organizations however, may rest satisfiech vat limited membership, and
usually such limitations may derive from their aalepurpose. Thus, many regional
organizations, aiming to organize activities ineat@in geographical region, are open
only for states from that region. The European dnsoonly open for European sates;
no Asian state can join the organization of Afriddnity, and the organization of
American sates can only be joined by sates fromAthericas. Within Europe at least
(because of the diversity of the organizations ived), it has been possible to make
the same broad division between organizations aegg competence and those of

limited competence.

The limitation is not always based on consecratiohsggeography, though. For
instance, the organization of Petroleum Exportinguiiiries (OPEC) is a limited
organization, but its membership spans the glab&uding states from the Middle
East, Latin America and Africa. Here, the ties aeonomic. Similarly the

organization for Economic Co-operation and Develepm(OECD) has also, in
addition to a large number of west European mermstaes, members from the
Americas, Asia and Oceania, and the North Atlaftieaty Organization (NATO)

does justice to the Atlanticism in its name by utthg members from western and

southern Europe as well as the US and Canada, sviitedrench-speaking countries
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are united in an organization devoted to francophowhere membership is limited
to states from a certain, region such organizatimayg be referred to as ‘regional’, but

the more generic term used is often ‘closed’.

1.5.3 Classification based on the kind of contraatg parties

It has also been suggested that there is a fundahwbstinction, and therefore a basis
for classification, between organizations foundedaotreaty between states and a
treaty between governments. Jenks has describesl dhstinction as having
importance comparable to that of the classicalrdisbn between a confederation and
a federation in the evolution of the public lawtlé principal federal states. The idea
is, essentially, that the inter-state treaty formbeaces the totality of the state’s
institution, its legislative and judicial machinegs well as the administrative,
whereas the inter-governmental treaty form embramdy the administrative. It
would seem, however, that in practice the distorciis not regarded as having this
significant difference in effect. The UN Charteself refers indiscriminately to
“peoples,” “governments” and “states,” so thatsitdifficult to see who the parties
really are. Organizations like the IMF or the newBtCO are based on inter-
governmental treaties, whereas the FAO or WHO ater-state; yet there is no
observable difference in the view that States &&keo their commitments according
to the form used. The most that might be said &, trom the point of view of
drafting technique, these variations leave muchbhe¢odesired. The only possible
justifications for the difference are first thaetimter-governmental form would be
satisfactory for a non-permanent organization, lIKdRRA, and second that some
States might find it easier, from their constitab position, to accept the inter-
governmental form. The distinction between intevgyomental and non-

governmental organizations is, of course, a gufterént matter.

1.5.4 Classification based on Intergovernmental asupranational

It is also possible to distinguish organization p&anational,” i.e. power to bind
member states by their decisions, from those witlsogh powers. But this is often
the characteristic of particular organ, rather tila@ organization as a whole, and

whilst the possession of such powers will be pairdat where they exist. As things
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stand, there is only one organization which is liguzeld to be supranational in
character: the EC. Hence, any description of swgiiamal organizations will

inevitably be based on the EC.

In comparison with other organizations, the EC psses a few features which, in
combination, render it distinct from the rest. Eirsnder the constituent treaties,
decisions which will bind the member —states camaken by majority vote. Thus, it
is entirely possible that a member — state willehdao adopt a certain course of
behavior which it itself vehemently opposes. Secomel product of those decisions is
EC law which attains supremacy over conflicting @stic law, regardless of what the
laws of the member-state stipulate and regardlésshech one was enacted later.
Third, much of the law promulgated by the EC maydbrectly effective in the legal
orders of the member-states. Thus, much EC law lbeajnvoked not just by one
member-state against his or her own governmenity oglations with employers or
other relations of a private nature. It is in teense that people often say that the
member-states have transferred parts of their smydy to the EC, and it is in this
sense that the EC. stands, in an almost literal @whgve its member —States (hence

the term’ supranational).

Some would go further and claim that on occasiba,rhember-sates are no longer
allowed even to attempt to regulate behavior: thetrthe of pre-emption not only
holds that member-state action can be overruledgbes beyond this in saying that

member-state action is no longer acceptable in soees

By contrast, the general rule among internatiomghoizations is that binding law-
making decisions, at least on issues of substapiiiey, can usually only be taken
by unanimity, or consensus; that such rule doesusoilly work directly in the

domestic legal orders of the member—states, and asssiredly that the member-
states are not pre-empted from legislating. Hees tlthe organization does not rise

above its member but remains between its memb#eygovernmental)
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Unit Summary

An international organization is, by definition, yanrganization with international
membership, scope, or presence. However, in comusage, the term is usually
reserved for intergovernmental organizations (IG@h as th&J).N., the Council of

Europe, or the World Trade Organization, with seign states or other IGOs as
members. Their scope and aims are most usuallgarptiblic interest but may also

have been created with a specific purpose.

Legally speaking, an international organization rbayestablished by a constituent

document such as eharter a treaty or a convention which when signed by the

founding members, provides the IGO witkegal recognition International

organizations so established atjects of international |lgveapable of entering into

agreements among themselves or with states. Theshational organizations in a
legal sense are distinguished from mere groupimgsates, such as tl&-8 and the
G-77, neither of which have been founded by a constttdecument and exist only
as task groups though in non-legal contexts these are sometimedsrred to

erroneously as international organizations.

International organizations must also be distingeds from treaties. Many treaties
(e.g., theNorth American Free Trade AgreemeNAFTA) or, in the 1947-1995
period, theGeneral Agreement on Tariffs and Tra(@ATT)) do not establish an

international organization and rely purely on tharties for their administration

becoming legally recognized as @ hoccommission.

International organizations are developed mainlymfrthe need of nations and
governments to have a neutral forum where to debatt consider matters of
importance to more than one particular nation. Hexesome 10s are also developed
from the need of an either executive or enforcentmdy which could carry on

multinational interests in a unified form.

Among the first 10s were th€entral Commission for Navigation on the RRhine

initiated in the aftermath of th&lapoleonic Wars and the futurelnternational

Telecommunications Unigrwhich was founded by the signing of thrgernational

Telegraph Conventiohy twenty countries in May 1865.
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International organizations describe and defindr fierpose in their charter or other
documents of creation. International Organisatiexist with diverse aims, including
but not limited to increase international relatiopsomote education, health care,
economic development, environmental protection, d&numghts, humanitarian efforts,

inter-cultural approach and conflict resolution.

Review Questions

1. What are international organizations? Is it possibl give a single workable
definition for them? Give a workable definition ioternational organizations
by using your own words.

2. Why do we study international organizations? Andaivaéire the purposes of
having them?
Explain in clear terms the functions of internatibarganizations
Describe the evolution of international organizasio

5. Assess in depth the criteria for classificatiodriérnational organizations and
classify the organization based on them.

6. Describe the different approaches to internati@rglanizations
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CHAPTER TWO

COMMON INSTITUTIONAL ISSUES

Dear student, as you might have recalled in ouptenaone lesson; we have seen
some general points concerning international omgdiuns including definition,

functions, historical development, classificationdaapproaches to international
organizations. In this chapter, an attempt willhhede to discuss organisational issues

applicable to all international organisations.

At the end of this chapter, the student will beeatot

« Explain how the personality of international orgaations can be acquired;

Identify powers of international organisations;

Discuss the immunities and privileges possessed ifgrnational
organisations;

» Highlight the laws governing the activities of imational organizations;

» Discuss to what extent international organisatemsheld liable;

* Articulate major issues relevant to membership;

» List grounds of dissolutions of international orgations; and

* Identify rules governing succession of internatl@mrganisations.

2.1. International Personality

Attribution of ‘legal personality’ means acceptarmiean entity as having status,
capacity and powers or, in brief, that it is a legarson. In the context of

international law, the term is principally used describe the legal existence of
international organisations rather than the legalracter or capacities of individual
human beings. As something created by states witieimegal framework governing

the international community , an international oigation is a legal structure which
owes its existence to some decision (generallytaies, though possibly by other
international organisations) to create it, to aneament establishing the terms on

which it is constituted and to the implementatidswch decision and constitution.
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The legal personality of an international organgsat has the following
characteristics:
1) Existence of an entity distinct from its creators;
2) The entity has the capacity and power to act urhel be regulated by
international law;
3) The organisation rather than its members acts diersawithin its area of

competence.

There are, however, no international law definisionor any set of rules, governing
the personality of international organisations. tGomary international law, the
consensus of states in treaties and practice,idea international tribunals and to
some extent analogies with domestic law, are glamded as sources for extraction

and elaboration of the relevant principles.

In some cases, the constitution of an internationg&nisation expressly provides for
it to have personality of international organisafiobut many, if not most,

constitutions do not. However, the prevailing visathat even if there is no express
provision, international personality is implicituher, most constitutions provide
either that the organisation shall enjoy the leggbacity necessary to exercise its
functions, or that it shall have legal personadityd have the capacity to contract, to
acquire and dispose of immovable and movable ptppand to institute legal

proceedings.

The classic statement on recognition by internalidaw of the personality of
international organisations is that of the ICJ ta 1949 Advisory Opinion on
Reparation for Injuries The issue was whether the UN was a legal persaohw
could bring a claim under international law agamde factogovernment of territory
in which employees of the organisation had bededibr injured while performing
their duties. The Charter of the United Nationssdoet state that the organisation has
legal personality, though it does provide for legapacity and privileges and

immunities within the territory of member stategudrtheless, the ICJ stated that:
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...[T]he Court’s opinion is that fifty States, repeesing the vast majority of the
members of the international community, had the gspwn conformity with

international law, to bring into being an entity gsessing objective international
personality, and not merely personality recognidsdthem alone, together with

capacity to bring international claims.

Before reaching this view about the objective peasity of an international
organisation, the Court examined the constitutibthe organisation in question (the
Charter of the United Nations) and the role andviiets of the UN. It noted various
provisions defining the position of members in tiela to the organisation as
indicative of a distinction between them as indiatlmembers and the UN as an

entity separate from them. It observed:

Practice- in particular the conclusion of convemtsoto which the Organisation is a
party- has confirmed this character of the orgatima which occupies a position in
certain respects in detachment from its Memberd, vahich is under duty to remind

them, if need be, of certain obligations.

The Court attached importance to the power of thgamsation to enter into
international agreements, in particular the Conweenton the privileges and
Immunities of the United Nations 1946, stating: iSt difficult to see how such a
Convention could operate except upon the intesnatiplane and between parties

possessing international personality.

In the same case, the International Court mad@dumbservation on the nature of

international personality:

It must be acknowledged that its Members, by emtigisertain functioning to it, with
the attendant and responsibilities, have clothedith the competence required to

enable those functions to be effectively discharged

Accordingly, the Court has come to the conclusibat tthe Organisation is an
international person. That is not the same thingaging that its legal personality and

rights and duties are the same as those of the. R4t less is the same thing as
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saying that it is a ‘super-State’, whatever thgiregsion may mean. It does not even
imply that all its rights and duties must be uploa international plane, any more than
all the rights and duties of a State must be upanglane. What it does mean is that it
is a subject of international law and capable asgessing international rights and
duties, and that it has the capacity to maintanrights by bringing international

claims.

Three points may be concluded for the ICJ opinion:

1) The Court indicates that an international orgarosatoperates on the
international plane;

2) An international organisation may maintain its tgghy bringing international
claims, to which the corollary must be that it miéself be subject to
international claims;

3) The rights and duties of an international orgamsathough it operates on the

international plane, need not all be on that plane.

The notion of legal personality of an internatioschhbracter and the possibility that
not all the operations of an international orgatmsaneed to be on the international
plane lead to two aspects of the position of amrmdtional organisation under

national law that must be considered:

1) The legal personality of an international organdsatn municipal law;
2) What law governs transactions of an internatiomgbnisation when it acts

other than on the international plane?

2.1.1 Legal personality in municipal law

As noted above, most constitutions of internatimrghnisations provide in some way
for the organisation to have the legal capacityessary for it to carry out its
functions or to enable it to undertake specifiawatots. Whether such a provision
merely amounts to the member states constitutind @cognising the personality of)
the organisation, or goes further and requireested make provision in their own

laws for the organisation to have legal capabditie carry out its functions, will

25



depend on the circumstances of each case. For éxatin@ scope of activities of an
international organisation may be such that theneoi need for legal capacities to be
granted to it within national legal system, or teath capacities are required only in
the state in which the headquarters are locatexhlgrin certain member states where
transactions of a character that need to be swéiect national law are conducted.
Dear student, do you know any specific Ethiopiamdstic legislation authorising

international organizations to carryout their fuoes in Ethiopian jurisdiction?

2.1.2 Which law governs transactions of an intern&nal organisation when it

acts in national jurisdictions?

Perhaps the key issue to which attention shouldr&en is whether:

(1) national laws purport to grant (or actually do @ihfcorporate
personality to an entity within the particular waital legal system, i.e.
a personality distinct from that described abovbeeaing created on the
international plane; or

(2) the national laws are simply attributing to thgamisation particular
capacities within the domestic system, taking as (er ‘recognising’)
the existence of the international organisation dulffilling the
obligation of a member state to confer the requi®f domestic

capacities.

Of these two possibilities, the latter is the corr@nalysis in the case of international
organisations of the character described above.eOihcis accepted that an
international organisation owes its corporate exis¢ to public international law,
national laws and domestic courts cannot regulaecbnstitution and internal order
of the organisation. The proper law governing thossters is public international
law. National laws and courts are limited to reguata those transactions of an
international organisation which are subjected @atiomal systems of law. Thus the
attribution of legal capacities under national ldwes not create or augment powers in
the constitution of the organisation. Those exstafe absent) according to the parent
treaty and any related international instruments.o& acknowledged and exercised
within a national system of law, such powers arghcdies may have to be clothed in

appropriate national form; but this is a consegaesfcdhe international legal order of
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certain states, not because properly constitutesnational organisations lack legal

personality under international law.

The distinction between the existence of an intéwnal organisation as a corporate
entity as a matter of public international law dhd grant of legal capacities within a
national system of laws, appears to be reflectethenUnited Kingdom in section 1
(2) of the International Organisations Act 1968af kection does not purport to give
powers to create a body corporate but only to col#gal capacities an existing

organisation specified in an Order on Council.

Summing up the position as to the personality auhll capacities of international
organisations in national law, the principle is ttmational laws may define the
capacities granted (though if such capacities ateas extensive as required by the
treaty creating an organisation, the state condemay be in the breach of its
international obligations). The extent to which timernational organisation can
exercise those capacities depends on its competersr its constitution. The latter
is part of the internal law of the organisation asdegulated on the international

plane and is not subject to the rules or provismi®unicipal law.

2.2 Powers of International Organizations

As spelt out in the Advisory Opinion of the Intetioaal Court on thé.egality of the
Use by a State of Nuclear Weapons in Armed Comffmiight by the World Health
Organisation (ICJ Reports, 1996, para. 25), intesnal organisations are unlike
states that possess a general competence as sulffjecternational law. They are
governed by the principle of speciality, so that,irathe International Court noted,
they are invested by the states which create thémpowers, the limits of which
are a function of the common interests whose prmmdhose states entrust to them.
Such powers may be expressly laid down in the doesit instruments or may arise
subsidiary as implied powers, being those deemeéssary for fulfilment of the
functions of the particular organisation. The t#stalidity for such powers has been
variously expressed. The International Court inRle@aration caséhat:
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[u]nder international law the organisation must beethed to have those powers
which, though not expressly provided in the chartme conferred upon it by
necessary implication as being essential to théoperance of its duties.

In the Effect of Awards of Compensation made by the Uhimdtrative Tribunal
case, the Court held that the General Assembly could dialiestablish an
administrative tribunal in the absence of an expp®ver since the capacity to do
this arose, be necessary intendment, out of thert€hawvhile in the Certain
Expenses of the UN cadbe Court declared that when the organisatioadaiction
which warrants the assertion that it was approgriat the fulfilment of one of the
stated purpose of the United Nations, the presumpsi that such action is noltra
vires the organisation. The tests posited therefore hanged from powers arising
by necessary implication as being essential topgrormance of constitutionally
laid down duties, to those arising by necessargniinent out of the constituent
instrument, to those deemed appropriate for thféridnt constitutionally authorised
purposes of the organisation. There are clearlyattans of emphasis on such
formulations. Nevertheless, although the functideat is determinative, it operates
within the framework of those powers expressly eomfd by the constitution of the
organisation. Thus any attempt to infer a powet thas inconsistent with the
express power would fail, although there is clearlyarea of ambiguity here.

Of great importance is the question of the capadftiynternational organisations to
conclude international treaties. This will primgrilepend upon the constituent
instrument, since the existence of a legal perggnah its own is probably
insufficient to ground the competence to enter international agreements. Article
6 of the Vienna Convention on the Law of TreatiesAeen States and International
Organisations (1986) provides that the capacitarofinternational organisation to
conclude treaties is governed by the rules of trganisation. This is a wider
formulation than reliance solely upon the constituenstrument and permits
recourse to issues of implied powers, interpretatiod subsequent practice. It was
noted in the commentary of the International Lawn@assion that the phrase ‘the
rule of the organisation’ meant in addition to ttenstituent instruments, relevant
decisions and resolutions and the established ipeacdf the organisation.

Accordingly, demonstration of treaty-making capacwill resolve around the
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competences of the organisation as demonstrateglcim particular case by reference

to the constituent instruments, evidenced impliedgrs and subsequent practice.

2.3 Privileges and Immunities

As discussed in the foregoing sub-section, intésnat organisations perform various
functions; such functions may be given to themegithy the express stipulations of
their respective constitutions or may arise angillas implied powers, being those
deemed necessary for fulfilment of the functionstled particular organisatiorin
order to carry out these functions more effectiveiyates and their representatives
benefit from a variety of privileges and immunitiésternational organisations will
also be entitled to the grant of privileges and umities for their assets, properties
and representatives. The two situations are natpoifse, analogous in practice, since,
for example, the basis of state immunities may éensin terms of the sovereign
equality of states and reciprocity, while this ist tirue in respect of international
organisations, both because they are not in aiposdf sovereign equality and
because they are unable to grant immunities asiproeal gesture. The basis for the
immunities accorded to international organisati@nhat they are necessitated by the
effective exercise of their functions. The issuat ttleserves consideration here is the
level of immunities in the light of such functionadcessity.

As far as the UN itself is concerned, article 105h@ Charter provides that:

1. The Organization shall enjoy in the territoryeaich of its Members such privileges

and immunities as are necessary for the fulfilnwérits purposes.

2. Representatives of the Members of the UnitedioNat and officials of the
Organization shall similarly enjoy such privilegeasd immunities as are necessary for

the independent exercise of their functions in eation with the Organization.

3. The General Assembly may make recommendatiotisamiew to determining the
details of the application of paragraphs 1 and Zhig Article or may propose

conventions to the Members of the United NatiomgH purpose.
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These general provisions have been supplementdidebgeneral Convention on the
Privileges and Immunities of the United Nations48p and by the Convention on
Privileges and Immunities of the Specialised Agesc{(1947). These general
conventions, building upon provisions in the rel@veonstituent instruments, have
themselves been supplemented by bilateral agresmeatticularly the growing

number of headquarters and host agreements. Thefddxample, has concluded
headquarters agreements with the United StatethéoHeadquarters in New York
and with Switzerland for the UN Office in Genevalf@47. Such agreements, for
example, provide for the application of local lawsthin the headquarters areas
subject to the application of relevant staff adstir@tive regulations; the immunity of
the premises and property of the organisation fregarch, requisition and
confiscation and other forms of interference by ltlost state; exemption from local

taxes except for utility charges and freedom of camication.

It is clearly the functional approach rather thawy aepresentational perception that
forms the theoretical basis for the recognitionpoivileges and immunities with
respect to international organisations. This pdias been made in case before
domestic courts, but it is important to note thas$ ttoncept includes the need for the
preservation of the independence of the institu@snagainst the state in whose
territory it is operating. In Mendaro v. World Barfor example, the US Courts of
Appeals held that the reason for granting of imrtiesifor international organisations
was to enable them to more effectively pursue theictions and in particular to
permit organisations to operate free from unildtecamtrol by a member state over

their activities within its territory.

With regard to the position of representativestafes to international organisations,
article IV, section 11, of the UN General Conventi(l946) provides for the

following privileges and immunities:

a) Immunity from personal arrest or detention and fre@izure of
their personal baggage, and in respect of wordkespor written
and all acts done by them in their capacity asesgmtatives,
immunity from legal process of every kind;

b) Inviolability for all papers and documents;
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c) The right to use codes and to receive papers sesmondence
by courier or in sealed bags;

d) Exemption in respect of themselves and their spousem
immigration restrictions, alien registration or ioagl service
obligations in the state they are visiting or tlgbuwvhich they
are passing in the exercise of their functions;

e) The same facilities in respect of currency or exgearestrictions
as are accorded to representatives of foreign gowemts on
temporary official missions;

f) The same immunities and facilities in respect @irtipersonal
baggage as are accorded to diplomatic envoys;land a

g) Such other privileges, immunities and facilities mronsistent
with the foregoing as diplomatic envoys, except ey shall
have no right to claim exemption from custom dutesgoods
imported (otherwise than as part of their persdsigage) or

from excise duties or sales taxes.

The question of privileges and immunities of repreatives is invariably also
addressed in headquarters agreements betweenatndeal organisations and host
states. Article V, section 15 of the UN headquartegreement (1947), for example,
states that representatives are entitled in tmgagr of the US to the same privileges
and immunities, subject to corresponding conditiand obligations, as it accords to

diplomatic envoys accredited to it.

International agreements concerning privileges amadmunities have been
implemented into domestic law by specific legiglatin a number of states, examples
being the UK International Organisations Act 1968)d the US International
Organisations Immunities Act of 1945. The usuatgratunder such legislation is for
the general empowering provisions contained indhfsts to be applied to named
international organisations by specific secondatg.dn the case of the International
Organisations Act 1968, for example, a wide varietyorganisations have had
privileges and immunities conferred upon them bygedron Council. In the case of

the US Act, the same process is normally conduayendeans of Executive Orders.
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The range of privileges and immunities usually eg includes immunity from
jurisdiction; inviolability of premises and archisecurrency and fiscal privileges and
freedom of communications. In the case of immufmtyn jurisdiction, section 2 of
the UN General Convention 1946 provides that:

The United Nations, its property and assets wheréas@ated and by whomsoever
held, shall enjoy immunities from every form ofalegrocess except in so far as in
any particular case it has expressly waived its unity. It is, however, understood

that no waiver of immunity shall extend to any meagxecution.

Other international organisations do not possest suwide immunity. In many
cases, actions brought against the particular sgaons in domestic courts are
specifically permitted. Waiver of immunity from mess is permitted, but must be

express.

2.4The Law governing the activities of internationdorganizations

International organisations are established byestéty international treaties. Such
instruments fall to be interpreted and applied initthe framework of international
law. Accordingly, as a general rule, the applicabteproper or personal law of
international organisations that governs their vétas is international law. In
addition, the organisation in question may welldawntered into treaty relationships
with particular states, for example, in the casa bkad quarters agreement, and these
relationships will also be governed by internatiofsav. Those matters that will
necessarily (in the absence of express provisiothéocontrary) be governed by
international law will include questions as to thristence, constitution, status,

membership and representation of the organisation.

However, the applicable law in particular circunmstes may be a domestic law.
Thus, where the organisation is purchasing or hgakind or entering into contracts
for equipment or services, such activities will matly be subject to the appropriate
national law. Tortious liability as between the amgsation and private individual will

generally be subject to domestic law, but tortuassivity may be governed by

international law depending upon the circumstant@sgexample, where there has
been damage to the property of an internationadrosgtion by the police or armed
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forces of a state. The internal law of the orgamsawill cover matters such as
employment relations, the establishment and funitg of subsidiary organs and
management of administrative services. The intenalk law of an organisation,
which includes the constituent instrument and sliasy regulations and norms and
any relevant contractual arrangements, may intyebk seen as a specialised and
particularised part of international law, sincésifounded upon agreements that draw

their validity and applicability from the princigeof international law.

2.5 Responsibility of International Organizations

The establishment of an international organisatidath international personality
results in the formation of a new legal personasaie and distinct from that of the
states creating it. This separate and distinct op@igy necessarily imports
consequences as to international responsibilitth bm and by the organisation. The
International Court noted in th&eparation case, for example, that 'when an
infringement occurs, the organisation should be #&blcall upon the responsible state
to remedy its default, and, in particular, to obtéiom the state reparation for the
damage that the default may have caused' and ersptathat there existed an
‘'undeniable right of the organisation to demand itea members shall fulfil the
obligations entered into by them in the interest tbé good working of the
organisation'. Responsibility is a necessary camsece of international personality

and the resulting possession of international sigimd duties.

Such rights and duties may flow from treaties, sashtheadquarters agreements, or
from the principles of customary international lawhe precise nature of
responsibility will depend upon the circumstancethe case and, no doubt, analogies
drawn from the law of state responsibility with aed to the conditions under which
responsibility will be imposetf® In brief, one can note the following: The basis o
international responsibility will be the breachasf international obligation and such
obligations will depend upon the situation. The Eowoted in theReparationcase
that the obligations entered into by member stiie=nable the agents of the UN to
perform their duties were obligations owed to thganisation. Thus, the organisation

has, in the case of a breach of such obligatidhe, ¢apacity to claim adequate

33



reparation, and that in assessing this reparatisnauthorised to include the damage
suffered by the victim or by persons entitled tigiotim'. Whereas the right of a state
to assert a claim on behalf of a victim is predidatipon the link of nationality, in the
case of an international organisation, the necgdsd relates to the requirements of
the organisation and therefore the fact that tloéinai was acting on behalf of the
organization in exercising one of the functionstloht organisation. As the Court
noted, 'the organisation . . . possesses a rightnational protection in respect of its

agents™®®

Just as a state can be held responsible for irffurgn organization, so can the
organization be held responsible for injury to @estwhere the injury arises out of a
breach by the organization of an international gdilon deriving from a treaty
provision or principle of customary internationaW. Again, analogies will be drawn
from the general rules relating to state respolitsibivith regard to the condition

under which responsibility is imposed.

The issue of responsibility has particularly arigethe context of UN peace-keeping
operations and liability for the activities of tmembers of such forces. In such
circumstances, the UN has accepted responsibity affered compensation for
wrongful acts. The crucial issue will be whethee throngful acts in question are
imputable to the UN and this has not been accepteste the offenders were under
the jurisdiction of the national state, rather tharder that of the UN. Much will
depend upon the circumstances of the operatiomastepn and the nature of the link
between the offenders and the UN. It appears,damgle, to have been accepted that
in the Korean (1950) and Kuwait (1990) operations telationship between the

national forces and the UN was such as to precheléatter's responsibility.

2.6 Succession to international organization

The most well-known instance of succession of aggions is, in all likelihood, that
of the dissolution of the League of Nations and ¢heation of the United Nations.

Nonetheless, strictly speaking the case was notadr&iccession, if only for the
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reason that both organizations existed simultarigdas half a year: the Charter of
the UN entered into force on 24 October 1945, wdethe League Assembly decided
on the dissolution of the League on 18 April 19¢f dissolution taking effect the

next day.

Still, for most practical purposes the UN filledetlspot left by the League: its
functions are similar, as is, with a few importalitferences such as the veto, its
institutional set-up. The similarities between tia® are such that they are usually
compared with one another. Indeed, the UN's dra&itsmust have realized as much
as briefly pointed out, they have attempted toagedy from being associated with the
League's not-so-glorious past by using differemtngg such as substituting the
Security Council for the Council, and the Generasémbly for the Assembly.

To the extent that a transfer of functions, asaats liabilities, and staff occurred, it
took place on the basis of the mutual agreemettetwo organizations concerned
(mostly in the form of parallel resolutions), amdiéed several legal reasons suggest

that it could hardly have been otherwise.

For one thing, there is almost always the probléwiifeerent membership. Where the
successor organization does not have membershiptidde to the predecessor
organization, anything other than agreement woeldlifficult to reconcile with the
basic idea of consent: why should a mentfehe successor but not the predecessor
be obliged to take on (part of) debts or functionsven staff of the predecessor?

Another problem is that, where a succession of rorgdions takes place, the usual
scenario appears to be that the organizations ooedeexist simultaneously for a
while: the co-existence of the League and the Upkaps to be far from exceptional.
Thus, Chiu finds in an authoritative survey thabmly one of seven cases was there
no simultaneous existence. This concerned the syftsen of the International
Technical Committee of Aerial Legal Experts (CITBJBy the newly created
International Civil Aviation Organisation (ICAO) ih947, and the case is atypical at

any rate as ICAO was created replacing not onaviripredecessors. The other was
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the International Commission for Air Navigation [), which did co-exist some
eight months with ICAOIndeed, in a strict sense one can hardly even spéak
succession where predecessor and successor exigsile; it therefore seems to be a
case of taking over certain of a predecessor'gifurs; assets and liabilities, and staff,
rather than of succession strictly speaking. Arahth is of course far from surprising

that such 'succession' is practically always basechutual agreement.

There is, however, one notorious exception wheooihes to the functions of an
organization, and that is the way the League ofiddat supervisory powers
concerning South Africa's Mandate over South Wdsic& were transferred. As is
well known, no explicit transfer thereof had tak@ace, which did not prevent the
General Assembly, in the late 1940s, from clainsogervisory powers. When South
Africa resisted, the ICJ was asked for an advisguiyion, and the Court found that
indeed a transfer of powers had taken place, watiains less than clear why exactly
the Court thought so. Much in the reasoning suggeghful thinking on the part of
the Court, claiming that, even though the Leagu# digappeared, the necessity of
supervision of the Mandate continued to exist. Meez, as the Court put it, the
General Assembly had in practice taken over superyifunctions (never mind South
Africa's lack of co-operation), and the 'dissolaticesolution' of the League of
Nations Assembly, while it remained silent on thpit, was nevertheless interpreted
by the Court as 'presupposing’ that the supervigowers would be taken over by the
UN.

All in all, there is much conjecture in the Coureésasoning, but then again any other
option would have been vulnerable to criticism aslwand often to remarkably
similar criticism. Thus, a finding that no superwis had been transferred would have
an equally dubious basisan one conclude from the absence of anything @kpin
supervision that therefore supervision had comearioend, even in the face of
humanitarian concerns? After all, the Mandate wasated in the name of tlsacred
trust of civilization; South Africa’s faithful adrence thereto seemed, in the 1940s, at

least debatable.
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2.7 Membership to international organizations

2.7.1 Admission and its procedure

Usually, the constituent treaties of internatioogganizations control who can join
the organization, under what conditions, and folf@gwwhich procedure. Often a
distinction is made between original members arehwho join later, with the
original members (or the founder members) beingdhgtates that have expressed
their consent to be bound by the Organization'sigebefore the Organization's
constituent instrument entered into force, or befar certain specified date, or

perhaps a combination thereof.

Dear student, who are the original members of tN@ Wo answer this question, we
need to see Article 3 of the UN Charter. This &tiprovides that the original
members are those who either took part in the megois of the Charter and
signed and ratified it, or had previously signed #1942 Declaration by United
Nations and subsequently signed and ratified thart€h The latter construction
was chosen so as to accommodate Poland, whichdtdzkan in a position to take
part in the negotiations in San Francisco.

The distinction between original members and ‘nérmambers is, however, only
rarely of great legal significance. Unless spegabvisions are made, normally
speaking the difference entails certain practicahddits in favour of the original
members; perhaps, as has been argued in a slidifttyent context, in order to
compensate for the fact that original members noaygtiite some time be subjected
to obligations such as not to defeat the orgamnaiobject and purpose prior to its
establishment. Thus, an original member does ne¢ ba apply for membership; if
admitted to the negotiations, nothing bars a gtatea becoming a member. Those not

present, however, may be subjected to admissiaregwes.

When it comes to deciding on membership, the poirdeparture is that each and
every organization will have its own rules on thatter. Thus, by way of example,
Article 4, para. 1, of the UN Charter provides: fiegership in the United Nations is
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open to all other peace-loving states which actieptobligations contained in the
present Charter and, in the Judgment of the Org#aiz, are able and willing to carry
out these obligations.' Article 4, then, lays dofenr conditions for membership.
First, only states are allowed to join; other eagitcannot join, although the founding
members of the UN included several states whichewst yet independent at the
time: the two USSR republics Belarus and Ukrainev@l as the British colony, India
(which had already been a member of the Leagueatibhs). Moreover, the status of
Lebanon, Syria and the Philippines as independetéss was not yet completely

settled.

With the UN, membership is not open to the othégrimational organizations. Other
organizations may have different rules, though, @amdthis basis the European
Community has become a member of such organizasisrtse Food and Agriculture
Organization (FAO).

Secondly, states applying for admission must becgéaving. Surely, that is an
understandable requirement, seen in its histodoatext, and may have served for
some time to come to terms with the aggressorshefS3econd World War and
Franco's Spain. Presently, however, as a requirefoermdmission, the criterion of
being peace-loving does not appear to be of tocdhnmegght, and understandably so.
Not only is peace-lovingness to a large extenhendye of the beholder, but it is also
often thought that the best way to ensure a peadeg attitude is actually to
incorporate a potentially aggressive state in thie Ebr, as long as it remains outside,
it is also, as a matter of law, well-nigh untoudealbhe cure of non-admission, then,

may well be worse than the disease.

Third, aspirant UN members must accept the obbgatiof the Charter. This
requirement amounts to little more than statingdheious:an aspirant member that
does not accept the Charter obligations clearlg actad faith, and reservations to
the Charter, while not explicitly prohibited, aréffidult to envisage. After all,
reservations are not supposed to affect the objdtpurpose of the organization as
indicated in the Vienna Convention on the Law odédtres. And since the object and
purpose of the Charter are quite broad by any atand follows that no reservation

will stand a chance of success.
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Fourth, aspiring members must be able and willomgarry out the obligations of the
Charter. As a criterion, this too has not givere rise many problems recently; few
states have ever been refused due to an alleg&dofaability to carry out the

obligations following from membership. A similariterion was used, however, in
1920 to deny admission of Liechtenstein into thaduee of Nations. Liechtenstein,
being a micro-state in Europe, has traditionallgcpd many of its external affairs
powers in the hands of Switzerland. Therefore,Aesembly of the League thought
Liechtenstein would not be able to fulfil all oldigons under the Covenant by which

the League of Nations was established.

The political nature of admission follows also fréine little caveat in Article 4: what
matters is the judgment of the Organization. Thhugheory it is possible that a state
could apply for membership and would objectivelyetnall requirements, but still be

refused, because a majority within the UN did nahtit to be a member.

Such a situation occurred in the late 1940s whenmber of states had applied for
membership but did not get in, for reasons onlysébp related to Article 4 (it
concerned, amongst others, a number of statesh#ithtollaborated with Germany
during the Second World War). The General Assembiltynately responsible for
issues of admission, could not agree on whethadioit them, and it was decided to

ask the ICJ for advice.

The ICJ held that the conditions mentioned in Aetid4 are exhaustivéhus, states
may not be refused for reasons other than thosdioned in Article 4, although it
conceded that Article 4 itself is cast in broadngmlnd 'does not forbid the taking into
account of any factor which it is possible reasdyahd in good faith to connect with
the conditions laid down' in it. Still, since adsi@an depends on the judgment of the
Organizationjn the end all that can be said is that applicatishould be judged in
good faith. Needless to say, this did little toofes the problem which gave rise when

sixteen new members were admitted by way of a ppckeal.

Article 4, para. 2, indicates the proper procedorethe admission of new member-
states to the United Nations: the Security Courtibmmends, the General Assembly

decides. As simple as this provision looks, it tame before the International Court
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of Justice. In this case, tis=cond Admissiorgpinion of 1950, the main problem was
the meaning of the word 'recommendation’. The Gamessembly argued that, since
the Security Council is only given the power toamenend (as opposed to making a
binding determination), the General Assembly can admit a member if the Council

casts a negative vote.

The Court, however, disagreed: if the Security @iduhoes not recommend a state
for membership, then there is really no recommeadaand thus no basis for the
General Assembly to act upon. Clearly, so the Cargtied, the Charter had wanted
to create some kind of balance between the twdutisns, and thus made action by
the Assembly conditional upon action by the Counkigither could in isolation

decide on membership. As the Court put it: 'Thedvoecommendation”, and the
word "upon” preceding it, imply the idea that teeasmmendation is the foundation of
the decision to admit, and that the latter resenujpe recommendation. Both these
acts are indispensable to form the judgment obtiganization'Indeed, the Council's

recommendation, as the Court put it in unequiveeahs, is the 'condition precedent’
to the Assembly's decision. An important implicatie that, within the Security

Council, the permanent members can use their Véias, in 1975, the US vetoed the

application of the two Viethams.

In organizations other than the UN, admission o meembers may be based on
different considerations. Thus the ILO Constitutismpen to UN members as well as
other states aspiring to membership; no formal tmmd are attached. The FAO
Constitution provides that, next to original menshestates may be allowed to join by
a two-thirds majority provided they formally dedagicceptance of the obligations of

the ConstitutionAnd the WHO Constitution simply says to 'be opealt&tates'.

Matters are a lot more complicated with the Europdaion, though. Article 49 holds
that membership shall be decided unanimously byCiwencil, having consulted the
Commissionand having received the assent of the European Pantimgart from
the consideration that, since the entry into foo€éhe Amsterdam amendments in
1999, there are general requirements relating spee for liberty, human rights,
democracy and the rule of law, the difficulty resdespecially in the circumstance

that the precise conditions of membership are stilde agreement between the
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members of the Union and the applicant stafsch accession agreement shall also
be subjected to approval procedures in each ofnm@ber-states, making it possible
that in the end the parliament of a single membksteds in the position to reject the
application of an aspirant state.

In some cases, the connection between various iaejems is soclose that
membership in one is impossible without membersghijpe other. Thus, membership
in the World Bank is only open for members of theetnational Monetary Fund; with
the ILO, membership follows by right for UN memlstates, whereas for non-UN-
members a special procedure is envisaged; andsiakeays been clear that a state
could only join all three European Communitieshet same time, and not join only

one.

2.7.2 Withdrawal from membership

Especially in relation to amendments not acceptedll members, it may be useful
to have some sort of provision concerning the aggi of withdrawal from the
organization. After all, members who are forcedrémain members against their
wishes may find several ways of sabotaging thetfonimg of the organization, for
instance by refusing to implement decisions ombglementing them incorrectly.

The issue assumed some prominence during the rdyafti the United Nations
Charter, when the drafters had to decide wheth@obto insert a specific provision
allowing for the withdrawal of a member-state. kEarlwith the League of Nations, a
withdrawal provision had been given pride of platéhe very opening article of the
Covenant, in order to appease the expected opposgitithe US Senate. With the UN,
in the end, a withdrawal provision was not includedt on the idea, or so it seems,
that such would be redundant rather than contrarprévailing international law.
Some argued that the right of withdrawal was ausity in nature, others that it was
merely an application of theebus sic stantibugloctrine, and yet others that it was

rather best perceived as inherent, following frbm $overeignty of states.
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Again, to the extent that constituent documemimain silent on the issue (which
seems to be the standard case), some guidance ¢aartd in the Vienna Convention
on the Law of Treaties. Article 56 thereof dealghwwithdrawal from a treaty
containing no withdrawal provisions, and lays doas,a general rule, that in such a
case the treaty is not subject to withdrawal. Yeatjcle 56 specifies two possible
exceptions. First, where the right of withdrawah ceonetheless be established to have
been the intention of the drafters, such intentiarst be honoured. Second, Article 56
provides that, in some cases, a right of withdraway be implied in the nature of an
agreement. The thinking here, apparently, went &irel foremost in the direction of

treaties of alliance.

The guidance offered by Article 56, then, is ofited help when it comes to treaties
establishing international organizations, and lggablems may well be aggravated
by the circumstance that in case of a possiblednatival not just the other member-
states of the organization are concerned, but lplgssiso some of the organization's
organs. Thus, it may well be argued that withdrafr@in the European Union may
involve the consent of the European Parliamenttdhe very least a proposal from
the Commission. And that, in turn, has given risehe thought that the member-

states are no longer the sole masters of the treaty

2.7.3 Expulsion from membership

Like the Covenant of the League of Nations, the Civarter provides for expulsion.
Article 6 holds that the General Assembly, uponrd@mmendation of the Security
Council, may expel a member if it has persistenibfated the principle is contained
in the Charter.

Nevertheless, expulsion from organisations doesscnally take place. Thus, the
IMF envisages expulsion if a member fails to mégtobligations although, with a
nice euphemism, the Fund’s Articles of Agreemeiférréo compulsory withdrawal
rather than expulsion. On this basis, Czechoslasknembership came to an end in
1954,
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A classic episode in the history of the Councilkafrope concerned the situation of
Greek, ‘colonel’s regime’ in the latter part of 186 Greece, threatened by expulsion

for its neglect of human rights, withdrew just befexpulsion materialized.

Whether expulsion may take place in the absenem eplicit provision to that effect
is debated. Some argue that, as constituent dodsmentain the terms upon which
states join the organisation, no additional sanstimay be created without their
consent; others might claim, however, that constitudocuments are living

instruments which are to serve the organisationtaeanajority of its membership. If
this occasionally results in large-scale agreententdo something not initially

envisaged (such as suspending a member’s rights),q0 be it. If other powers may
be implied, then why not a power to expel?

2.7.4 State succession and membership

When states fall apart, come together, merge an galependence, a question of
importance is what will happen to the obligationsurred by the predecessor states.
As far as obligations under customary internatidaal are concerned, this is usually
not thought to be much of a problem: a successde still be as much bound by

existing customary rules as its predecessor oreges$ors.

With treaty obligations, things are already a &#d clear-cut. One thing to note is that
succession does not guarantee continuity; in otloeds, a successor state may have
(or be allowed) to start from scratch. In some sagiels said that succession is, or
ought to be perhaps, automatic; in other casesabed ‘newly independent’ states

are held to have the right to start with cleanesl@bis means that they do not succeed

to any treaty obligations incurred by their predsoes.

Obviously, where a succession of states occur$) succession may have important
consequences when it comes to membership of irtenaé organisations. Again, the
point of departure is that the rules of each irdéamal organisation will prevail. The
problem, however, is that few organisations haedr thwn rules on the topic, perhaps
for two reasons. Firstly, issues of successiornrelaively rare (or, more accurately,

were thought to be rare when most constituent decwsnwere drafted) and tend to
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come in waves. Secondly, it is notoriously diffictid make rules on succession
because the modalities of succession may diffeatlyrérom case to case. While the
merger of two states and the dissolution of anoti@y both be classified as cases of
succession, the differences between them are psobedater than what they have in

common.

If two members merge, and become one, then themdtisnuch of a membership
problem: the new state simply takes over, inclugiogsible obligations that one of

the two previously existing states still need tiilfu

Generally speaking, cases of succession to mempexgne traditionally considered
from certain points: membership was deemed to besopal, attached to the
(artificial) person of the state, and hence whetate disappeared (dissolved) its place
could at best be taken by one successor state tmijre case of the dissolution of the
former USSR, for example, all old USSR members edjtbat Russia would be the
continuation of the USSR, and therefore the RusBiseration continued to be a
member of international organisations, while thikeotrepublics simply applied for
admission as new states (except, with respectet@Jth, Ukraine and Belarus, which

had curiously been original members).

2.8 Dissolution of international organizations

The Constitutions of some international organigegioontain express provisions with
regard to dissolution. Article VI(5) of the Artideof Agreement of the International
Bank for Reconstruction and Development, for exampltovides for dissolution by a
vote of the majority of Governors exercising a migyoof total voting, and detailed

provisions are made for consequential matters. Raymf creditors and claims, for
instance, will have precedence over asset distobutvhile the distribution of assets
will take place on a proportional basis to shardimg). Different organisations with

such express provisions take different positionth wegard to the type of majority
required for dissolution. In the case of the Eusmp®ank for Reconstruction and
Development, for example, a majority of two-thirdé the members and three-

quarters of the total voting power is required, anglmple majority vote is sufficient
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in the case of the International Monetary Fund. Whan organisation has been
established for a limited period, the constitutrafi invariably provide for dissolution

upon the expiry of that period.

Where there are no specific provisions concernirsgadution, it is likely that an
organisation may be dissolved by the decisionohighest representative body. The
League of Nations, for example, was dissolved loje@ision taken by the Assembly
without the need for individual assent by each mamdnd a similar process was
adopted with regard to other organizations. Itrislear whether unanimity is needed
or whether the degree of majority required under ¢bnstitution of the particular
organization for the determination of important sfiens would suffice. The actual
process of liquidating the assets and dealing wita liabilities of dissolved
organizations is invariably laid down by the orgaation itself, either in the

constitutional documents or by special measureptadmn dissolution.

Unit summary

There are organisational issues applicable tonédrmational organisations. One of
these issues is the legal personality of internatieorganisations. Acknowledgment
of the legal personality means acceptance of atyerg having status, capacity and
powers or, in brief, that it is a legal person. Taet that an international organisation
has legal personality may be expressly stipulatetie constitution of an international
organisation. In the absence of such explicit &ijpon, international personality is
implicit in that it has personality to carry ous itunctions provided in its constituent

instrument.

The acquisition of legal personality by internatiborganisations enables them to
exercise some powers. Such powers may be expresdlgown in the constituent
instruments or may arise subsidiary as implied peweaeing those deemed necessary
for fulfilment of the functions of the particularrganisation. Among others,
international organisations have the capacity tockale international treaties, sue or

be sued and to own assets. In order that intemaltiorganisations carry out their
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functions more effectively, they will be entitled the grant of privileges and
immunities for their assets, properties and reprtesiwes. The basis for the
immunities accorded to international organisat®ihiat they are necessitated by the

effective exercise of their functions.

As has been mentioned earlier, international osgdimns possess powers and duties.
As a general rule, the applicable or proper or gaabk law of international
organisations that governs their powers and oligatis international law. However,
the applicable law in particular circumstances rbaya domestic law. Where an
international organisation breaches its internaiabligations and inflicts injury on

states, it can be held responsible for injury stede.

As international organisations compose of more tham state, as to which state shall
be a member requires an answer. Usually, the itogist treaties of international
organizations control who can join the organizationder what conditions, and
following which procedure. Thus, it is a questionsaered by looking into the
constituent instrument of each organisation. Onetate is admitted as a member, it
may also opt for withdrawal from membership. Thaditons under which a state
may withdraw from membership may be provided in twmnstitution of the
organisation. Where the constituent documerhains silent on the issue, some
guidance can be found in the Vienna ConventionhenLiaw of Treaties. Article 56
thereof deals with withdrawal from a treaty conitagnno withdrawal provisions, and
lays down, in principle, that in such a case tkati is not subject to withdrawal. Yet,
Article 56 specifies two possible exceptions. Fivghere a right of withdrawal can
nonetheless be established to have been the mneatithe drafters, such intention
must be honoured. Second, Article 56 provides thmtsome cases, the right of

withdrawal may be implied in the nature of an agrest.

Review questions

1. What is the source of the international legal peaity of international
organisations?
2. What is the distinction between privileges and imitias that may be

granted to states and international organisations?
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3. Unlike states, international organisations will teld liable if they infringe
their obligations imposed by international law aiwhsequently cause injury
to one or more states? What are the specific donditunder which
responsibility on international organisations iposed?

4. From vyour general Public International Law courselaborate the
circumstances that entail succession to internatiorganisations?

5. Somaliland, which used to be part of Somalia, isenily a defacto state with
well-functioning governmental structures. It it iyet, however, admitted as
member of the UN. If Somaliland applies for memhgrsof the UN, how

likely is its application to be acceptable?
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CHAPTER THREE

THE UNITED NATIONS SYSTEM

In the preceding two chapters, some general paieligting to all international

organization has been made. In this chapter, wekseg the United Nations as an
international organization. The UN is the biggdsibgl international organization in
terms of membership. Moreover, it is an internalmrganization that plays a crucial
role in the maintenance of international peace seclurity and the realization of

human rights.

Generally, at the end of this chapter, the studéhbe able to:

Trace the origin of the UN;

* Enumerate the purposes for which the UN is estaduis

» Identify the principles of the UN;

» Spell out criteria for membership in the UN;

* Write factors that may entail the amendment ofiheCharter;

» Identify the principal organs of the UN.

3.1 Origin

The major breakthrough for international organatin general and the United
Nations in particular would be the year 1919 anel Wersailles Peace Settlement
which followed the First World War. On 8 Januaryl89 US President Woodrow
Wilson made his famous fourteen points’ speechyhich he called for the creation
of a general association of nations under speaficenants for the purpose of
affording mutual guarantees of political indeperaeand territorial integrity to great

and small states alike.

Wilson’s plea was carried on the waves of publicigm in many states and would

lead to the formation of the League of Nations. Tkague of Nations was the first
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international organisation which was designed twehas its specific aims to
guarantee peace and the establishment of a sydtewllective security following
which an attack against one of the member statéleof. eague would give the rest
the right to come to the attacked state’s resceeWAlson himself noted in 1919, the
beauty of the League was that it was to have utdmnrights of discussion on
anything that falls within the field of internatiainrelations- and that it is specifically
agreed that war or international misunderstandiogsnything that may lead to
friction or trouble is everybody’s business, beeaitsmay affect the peace of the
world. History, in its cruelty, has made clear tiléitson’s hopes would remain futile.
True enough, the League became a place of unlinditemission and true enough, it
paved the way for future developments: without tleague, the United Nations
would have looked different indeed. And even someetres developed in the UN
were already tired and tested within the Leaguac@deeping being a prominent
example. But the League failed in its own overmdpurpose: preventing war and
aggression. For example, The League of Nationsnditiing to prevent lItaly from
attacking Ethiopia in 1935.

Arguably, while drafting the Covenant, the politief international law had
temporarily been lost on the wave of good intergiofhe Covenant made no
meaningful distinction between great powers and llsnpawers (except in
composition of the Council), and made it possilsigreover, for its members to
withdraw easily from the League: the option waseftdly used by, among others,

Japan and Germany.

Moreover, in one of those great ironies of histding United States Senate refused to
grant approval to the American government to ratifyus leaving the newborn
organisation not only without one of its spirit@ad intellectual parents, but also, and
more importantly, without one of the two statestthad emerged from the First
World War as a global powerhouse. To add insuibjiary, the other powerhouse-to-
be (the USSR) was not admitted until late in thadiee’s existence, joining as it did
in 1934 only to be expelled again in 1939 afteasing Finland.

49



On the ruins of the Second World War, the urgerg@oise was given a new impetus.
As early as August 1941, American President Rodsewel British Prime Minister
Churchill had concluded the Atlantic Charter, aldeation of principles which would
serve as the basis, first for a Declaration ofwhetime allies, and later, after the State
Department had overcome President’'s Roosevelainmgiuctance to commit himself

to the creation of a post-war organisation, for@marter of the United Nations.

In drafting the Charter, some of the lessons lehfn@m the League’s failure were
kept in mind. First, a notorious distinction wasb® made between the major powers
and ordinary states. The major powers were to beqeanmanent members of a new
institution, the Security Council, which would onbe able to take decisions if the
five major powers were in agreement. Second, psthamstly of psychological
interest, but interesting nonetheless, the Chaiiérnot and does not contain a
withdrawal clause. Admittedly, this may not makeharawal legally impossible, but
it does create something of political and psychiclalgbarrier. Indeed, in the more
than fifty years of its existence, no state hasnfdly withdrawn from the United

Nations.

3.2 Purposes of the UN

Article 1 of the UN Charter sets out the purpodethe UN which are as follows:

1. To maintain international peace and security tnthat end: to take effective

collective measures for the prevention and remof/greats to the peace, and for the
suppression of acts of aggression or other breaufitbe peace, and to bring about by
peaceful means, and in conformity with the prinegbf justice and international law,

adjustment or settlement of international disputesituations which might lead to a

breach of the peace,;

2. To develop friendly relations among nations Hase respect for the principle of
equal rights and self-determination of peoples, tantédike other appropriate measures
to strengthen universal peace;

3. To achieve international co-operation in solvimgernational problems of an

economic, social, cultural, or humanitarian chagctand in promoting and
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encouraging respect for human rights and for furetdgal freedoms for all without

distinction as to race, sex, language, or religang

4. To be a centre for harmonizing the actions diona in the attainment of these

common ends.

This article is not exhaustive. It does not set allitthe purposes of the UN. For
example, the responsibilities of the UN relatingntn-self governing territories do
not find a place in this article. The order to ifigf together with the content of
subsequent Charter provisions, gives support toviee that the maintenance of
peace and security is the primary purpose of thgaresation. Furthermore, the
purposes of the UN are set out in very wide termd @an be classified into four
categories, namely, maintenance of internationat@end security, development of
friendly relation on the basis of equal rights aself-determination; international

cooperation and human rights; and harmonising ¢hierss of states.

The first purpose of the UN is to maintain interoaél peace and security. Internal
disorders fall within the concerns of the UN onty the extent that these affect
international peace. The Charter of the UN recamibat international peace can be
achieved in two ways; firstly, through peacefultlsetent or accommodation, and,

secondly, by having recourse to collective measures

The second purpose of the UN is the developmefrtesfdly relations on the basis of
equal rights and self-determination. The right afoples and nations to self-
determination is a fundamental human right. All ples have the right of self-

determination. By virtue of this right, they freedgtermine their political status and
freely peruse their economic, social and culturavelopment. The right to self-

determination crystallises the necessity of briggspeedy and unconditional end to
colonialism in all its forms and manifestations eTgrinciple demands that immediate
steps should be taken to transfer all powers topgwples of all territories not yet

independent without any conditions or reservations.
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The third purpose of the UN concerns internatiac@peration and human rights.
The achievement of international cooperation andmation of human rights

underline the maintenance of international peaak s@aturity. The maintenance of
international peace and security is not solely @tenaf settling disputes or dealing
with threats to peace or acts of aggression. Tisea¢so a need to create conditions
other than purely political favourable to the esigte of peace. This crystallises the
need of international cooperation to promote humeifare in a world which no

longer permits this objective to be adequatelyeatd by national action alone.

The fourth purpose of the UN is harmonisation dices of nations. Undoubtedly,
there must be harmonisation of policies and actafnstates if the UN is to achieve
practical results. The emphasis is on the necessigreement as a basis of action,
particularly, agreement among the major powers. réselutions should not only be
adopted by majority votes but there is a presse®grfor broad working consensus of

Members of the UN in support of the decisions taken

3.3 principles of the UN

Article 2 of the UN Charter enumerates the priresppon which the UN is based

and these are as follows:

1. The Organization is based on the principle & $lovereign equality of all its
Members.

2. All Members, in order to ensure them the rightsl benefits resulting from
membership, shall fulfil in good faith the obligats assumed by them in accordance
with the present Charter.

3. All Members shall settle their international plises by peaceful means in such a

manner that international peace and security, asticg are not endangered.

4. All Members shall refrain in their internationalations from the threat or use of
force against the territorial integrity or politldadependence of any state, or in any
other manner inconsistent with the purposes ofMhiéed Nations.
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5. All Members shall give the United Nations evasgistance in any action it takes in
accordance with the present Charter, and shakirefrom giving assistance to any

state against which the United Nations is takireypntive or enforcement action.

6. The Organization shall ensure that states whreghnot members of the United
Nations act in accordance with these Principlefas@as may be necessary for the

maintenance of international peace and security.

7. Nothing contained in the present Charter shalh@ize the United Nations to

intervene in matters which are essentially witlie tiomestic jurisdiction of any state
or shall require the members to submit such mattersettlement under the present
Charter; but this principle shall not prejudice #pplication of enforcement measures

under Chapter VII.
Each of these principles is discussed below.
3.3.1 Sovereign equality

The term ‘sovereign equality’ combines two distibat closely related ideas, namely,
‘state sovereignty’ and ‘equality of states’. Thepeession ‘state sovereignty’ has
been commonly interpreted to mean equality befdre law. Therefore, it is
inconsistent with substantial equality of parti¢cipa and influence in international
organisations. In the UN, Permanent Members ofS&eurity Council enjoy special
voting rights. The Charter gives to the votes ofniRaent Members of the Security
Council more decisive legal effects under certarouenstances than to the votes of

non-permanent Members.

According to the report of the Technical Committ@eich considered the matter at

San Francisco, ‘sovereign equality’ includes tHefang elements:

1) That States are judicially equal;

2) That each State enjoys the rights inherent insiodereignty;

3) That the personality of the State is respectedwel as its territorial
integrity and political independence;

4) That the State should, under international ordemply faithfully with its

international duties and obligations.

53



These elements of sovereign equality were latercweo and reaffirmed by the
Special Committee established at the General Adg&sneighteen session to study
certain principles of international law concerniingndly relations and cooperation
among states.

3.3.2 Fulfillment of obligations

The Charter obligates the Member States to fuiilgood faith the obligations
assumed by them. The principle is fundamental éoetftablishment of international
legal order. Its logical inference is that memheh® do not fulfil their obligations are
not in a position to demand the benefits of mentbprs

3.3.3 Obligations to settle disputes peacefully

The Member States are under obligation to sett@r timternational disputes by
peaceful means in such a manner that internatjpeede and security and justice, are
not endangered. This clearly indicates the primeopcern of the UN with the
maintenance of international peace and securitgifiPasettlement of disputes is a
precondition for the maintenance of internatioredge and security. It must be borne
in mind that the peaceful settlement of dispute® of the purposes of the UN, is
intrinsically linked with the maintenance of peamed security. The obligation of
pacific settlement of international disputes firtitailed expression in Chapter VI of
the Charter.

3.3.4 Prohibition of use of force

Article 2(4) of the Charter of the United Natigm®vides that:

'‘All members shall refrain in their internation&lations from the threat or
use of force against the territorial integrity aslipcal independence of any
state, or in any other manner inconsistent with Ploegposes of the United

Nations.'
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In 1986 this prohibitioron the use of forgegegarded as the cornerstone of the
United Nations system, was found to be a rule afstamary law by the

International Court of Justice in thicaraguaCase’

Like the prohibition on murder in domestic societhjs prohibition in
international society is not always observed. Havew is recognized by
states as a fundamental principle of the contempargernational legal
order, as a norm with the statusjo$ cogensStates that violate this norm
either do so covertly or seek to justify their antunder one of the exceptions
to the use of force in the UN Charter. None demyekistence of such a rule.

3.3.5 Assistance in preventive or enforcement actio
Article 2, paragraph 5 of the Charter states:

All Members shall give the United Nations everyistgace in any action it takes in
accordance with the present Charter, and shallaefifrom giving assistance to any

state against which the United Nations is takingvyantive or enforcement action.

This principle contains two objectives. Firstly, Mbers are obligated to give to the
organisation any assistance which their objectiveder the Charter require of them.
Secondly, members shall not strengthen the hands stte which has violated its
obligations under the Charter to the point wheeentive or enforcement action has
become necessary. Both the obligations mentionex/eabelate primarily to the

maintenance of international peace and securite. Ohited Nations practice shows
that the principle contained in paragraph 5 ofGtmarter has received the attention of
the General Assembly and Security Council on maogasions. On the issue of
apartheid policy of South Africa Government, botie tGeneral Assembly and the
Security Council utilised the language of articleparagraph 5 to mobilise pressure

against South Africa.
3.4 membership of the UN

On the issue of the membership of the United Natidhere are two schools of
thought. One school of thought is founded on thecgsle of universality. The thrust
of this school is that United Nations was not ialeth to be a club of like-minded
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States, and that there should be room within tigarozation for States with widely
differing ideologies and different economic andifpmdl systems. This school is so
popular that in the United Nations practice, thare frequent references to universal
membership as the desired goal of the United Nstidmother school of thought,
which is comparatively less popular, emphasizesttteaCharter bases membership in
the organization on the principle of 'selectivitypt 'universality’. Members are
requested to be like-minded, at least to the extaattall must support the purposes
and principles of the Charter and fulfil their gations thereunder. Obviously, the
first school of thought is based upon sound logicahsiderations inasmuch as
universality is intrinsically linked with maintene@ of international peace and

security which is the primary aim of the United i¥as.

The Charter of the United Nations, as discussechapter two, makes a distinction
between original Members and future Members. Aswnds) original Members, their
participation in the organization is consideredaaguired by right, while that of
future Members is dependent on the fulfilment ataia conditions. The distinction
does not imply any discrimination against futurenmbers. It is made on the grounds
of necessity. Before new Members can be admittee, drganization must exist,

which in turn implies the existence of original Meens.

Article 3 of the United Nations Charter states tifn@ original Members of the United
Nations shall be the States which, having parttegpain the United Nations
Conference on International Organization at Samdisao, or having previously
signed the Declaration by United Nations of 1 Japud®42, sign the present Charter
and ratify it in accordance with Article 110. Thend 'States' was not interpreted
strictly as meant in international law; Some Statash as Byelorussia, Ukraine,
Philippines, India, Syria and Lebanon which papited in the San Francisco
Conference were not fully independent States, besd were recognized as States

within the meaning of Article 3.

Regarding admission of New Members, Article 4 & tnited Nations Charter reads:

1. Membership in the United Nations is open toodifler peace-loving States

which accept the obligations contained in the presgharter and, in the
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judgement of Organization, are able and willing d¢arry out these

obligations.

2.  The admission of any such State to membershthda United Nations will
be effected by a decision of the General assenyiiy the recommendation

of the Security Council.

Another issue that deserves consideration conaggmembership is suspension from
Membership. Article 5 of the United Nations Chamegkes provision for suspension

from membership of the United Nations. It states:

A member of the United Nations against which préwenor enforcement action has
been taken by the Security Council may be suspefirdetthe exercise of the rights
and privileges of membership by the General Assgmpbn the recommendation of
the Security Council. The exercise of these rigind privileges may be restored by
the Security Council.

This provision has two aims. Firstly, it preventslamber from hindering in any way
the preventive and enforcement action being caroed by the Security Council.
Secondly, it applies additional pressure upon taeS to comply with the Council's
directions. The exercise of rights and privilegesymhe suspended only if the Security

Council recommends taking preventive or enforceraehbn against a member.

Article 5 will be applicable if the Security Couhcecommends taking the measures
open to it under Articles 41 and 42. It is worthiciag that the issue of suspension of
a State from membership of the United Nations éated as non-procedural and
Security Council must make a recommendation by wfagon-procedural vote, i.e.
nine affirmative votes including the concurring e®tof permanent members. To
become effective, the recommendation of the Sgc@auncil must then be approved
by two-thirds of the members present and votinthenGeneral Assemblylhus, the
suspension is a result of the joint action of th® torgans, namely, the General
Assembly and the Security Council. However, restonaof rights and privileges is
left to the Security Council alone. This is donei@g in view the fact that it is the
primary responsibility of the Security Council toamtain international peace and
security. Furthermore, the Security Council, bamgontinuous session, can take this
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action speedily. The association of the Generakaudy in making such a decision

may entail unreasonable delay.

As a concluding remark, it may be mentioned thatdtatus of a suspended member
would be analogous to that of a non-Member of thetdd Nations. Therefore, a
suspended Member would lose its right to be reptedgeand to vote in the General
Assembly. It would not be eligible for election &ecurity Council, Economic and
Social Council and Trusteeship Council. Howevesuspended member would retain
the right to bring to the attention of the Gené&sasembly or the Security Council any
dispute to which it was a party and to participatehe Council's discussion of that
dispute. Furthermore, suspension would not nedgsstprive the Member of all
rights of access to the International Court of idest since under certain

circumstances, the Court is open to States not reesmdd the United Nations.

Article 6 of the Charter deals with expulsion oM@mber from the United Nations
and provides as follows:

A Member of the United Nations which has persisjentolated the principles
contained in the present Charter may be expellenh fthe Organization by the

General Assembly upon the recommendation of ther@gcouncil.

The expulsion of a member from the United Natiaa imeasure of last resort and is
to be taken only when a Member persists in ignoiisgbligations. Like admission
and suspension, a majority of two-thirds of thosesent and voting is required in the
General Assembly for expulsion of a Member. Thispstan be taken only upon
recommendation of the Security Council by a norcpdural vote. Thus, the
Permanent Members and any Member supported by maRent Member are

safeguarded against expulsion.

The philosophy behind inclusion of a provision éxpulsion in the Charter is that the
principal purpose of the United Nations is maintesgaof peace and security, not

universality; that expulsion would not necessabidy subsequent readmission if such
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a step were justified; and that the Organizatioough be able to oust Members that

were admittedly incorrigible.

3.5 Amendment of UN Charter

Like any other domestic legislation, the UN Chartenich establishes the UN and on
the basis of which it functions, may be subjecateendment. The conditions and the
procedures under which the UN Charter may be antkade stipulated under article

108 and 109 of the UN Charter. Each of these piawssare replicated as follows:
ARTICLE 108

Amendments to the present Charter shall come iotoeffor all Members of the
United Nations when they have been adopted by & ebtwo thirds of the members
of the General Assembly and ratified in accordanegh their respective
constitutional processes by two thirds of the Mersbef the United Nations,

including all the permanent members of the Sec@ayncil.
ARTICLE 109

1. A General Conference of the Members of the Unitadidvis for the purpose
of reviewing the present Charter may be held aata dnd place to be fixed
by a two-thirds vote of the members of the Genasslembly and by a vote of
any nine members of the Security Council. Each Mamii the United
Nations shall have one vote in the conference.

2. Any alteration of the present Charter recommended two-thirds vote of the
conference shall take effect when ratified in adeoce with their respective
constitutional processes by two thirds of the Merslm# the United Nations
including the permanent members of the SecuritynCibu

3. If such a conference has not been held beforeethi# tannual session of the
General Assembly following the coming into forcetloé present Charter, the
proposal to call such a conference shall be plamedhe agenda of that
session of the General Assembly, and the confershedi be held if so
decided by a majority vote of the members of thed€tal Assembly and by a
vote of any seven members of the Security Council.
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3.6 Principal organs of the UN

The organisational structure of the UN is indicatedtrticle 7 of the Charter, which
states that:
1. There are established as the principal organseofttited Nations;
A General Assembly
A Security Council
An Economic and Social Councll
A Trusteeship Council
An International Court of Justice

And a Secretariat.

2. Such subsidiary organs as may be found necessayybmaestablished in

accordance with the present Charter.

The General Assembly and Security Council respelgtikepresent (in a very general
sense) bodies commonly found in international aggdions, that is, a ‘plenary’ body
(i.e. one in which the entire membership parti@satind a smaller body composed of
selected representatives which supervises the wbrkhe organisation between
periodic gatherings of the plenary. The UN diffean this model in that the Security
Council has permanent members and a periodicadigted membership, meeting
whenever necessary. It also has a more specialdedhan the executive body of
many international organisations, being the orgdrarged with the primary
responsibility for the maintenance of internatiopabce and security. The UN has
two further ‘Councils’, the Economic and Social @oil and the Trusteeship Council,
which, as well as the ICJ and the Secretariatdasggned as principal organs.

The headquarters of the UN is in New York but ipemtion and representation is
worldwide. Thus a significant area of legal regolatarises from the relation of the
UN itself with the host state for its headquartensd its relations with each state in

which it has representatives or in which it caroesits functions.

Herein below is a separate discussion of each avfjire UN.
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3.6.1 The General Assembly

Assembly meets in regular annual sessions in Geinetlae last months of each year.
It also holds extra sessions when it is deemedinedju~or the conduct of its detailed
work, the General Assembly divides the load amoeges committees which are
themselves plenary bodies. The Sixth Committeennk as the 'Legal Committee'.
Some idea of the scope of its work can be seen iftwagenda. Regular items include
consideration of the Reports of the InternationalvLCommission and of the UN
Commission on International Trade Law. Other iterogncern international

conferences and their products (such as thoseptbdticed the UN Law of the Sea
Tribunal and the International Criminal Court), iiementation of particular treaties
of concern to the UN, relations with the host copifthat is between the UN and the

USA), and many other topics.

The main purpose of the work of the Sixth Commiite¢o enable members of the
UN to oversee developments in international law smaonsider legal matters of
concern to the UN. The outcome of the Committeemkwis expressed in draft
resolutions which it puts to the plenary of the &ali Assembly for the latter to
adopt. The main significance for those studyingehimational law lies in the
substantive consideration of law that is reveatethe reports of the Sixth Committee
and in the working processes of the UN in this afée Reports contain the views of
participating states on aspects of internationa¥, land may therefore provide
evidence ofopinio iuris for customary international law. They also provithe

preparatory work of the resolutions and may thisssagheir interpretation.

The powers of the Assembly to make decisions thatbinding on member states
directly are limited. They do not even extend totlaé important matters which the
General Assembly addresses. Some assessment of ambatonsidered to be
'important matters' can be deduced from the reméng that decisions of the General
Assembly by a two-thirds majority, other mattersngedecided by simple majority
(each member has one vote). On this criterion, mapb matters include:
recommendations with respect to the maintenanoat@inational peace arsgcurity,

the election of the non-permanent members of treai@g Council, the election of
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the members of the Economic and Social Council,elleetion of members of the
Trusteeship Council in accordance with paragramti Article 86, the admission of
new Members to the United Nations, the suspensiaheorights and privileges of
membership, the expulsion of Members, questiorstingl to the operation of the

trusteeship system, and budgetary questions.

Of these, however, issues of international peadesanurity fall primarily within the
remit of the Security Council; and providing a sepa budget for peacekeeping is
also a function of the growth in the role of then&eal Assembly, with a concomitant

power to request special contributions, rather heam of the original scheme.

The role of the General Assembly in the admissibmew members is discussed

above. To put in brief, new members are admittetburrticle 4, which provides:

1) Membership in the United Nations is open to alleotpeace-loving states
which accept the obligations contained in the presgharter and, in the
judgment of the Organisation, are able and willitay carry out these

obligations.

2) The admission of any such state to membershiparnited Nations will be
effected by a decision of the General Assembly upenrecommendation of
the Security Council.

It might be thought that a decision by the Gen&sdembly under these provisions
could provide a good indication of statehood: taldy for admission to the UN an

entity must be a state; therefore admission shbaisat healthy majority recognise the
candidate state. While this argument assists incds® of affirmative decisions in

respect of new states, the opposite does not hamd.dgPolitical considerations may
play a major part, and the ICJ has confirmed that General Assembly has a
discretion to take into account a wide range ofdisc Rejection does not prove that

an entity isnot a state.
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The other matter on which decisions of the Gen@sslembly are mandatory is the
organisation's budget. This links with national degystem in that payment of
contributions is likely to be subject to authonsatprocesses of domestic law. The
United Nations budgetary system imposes a penalpyieing members of their vote
for failure to pay up. Nations systems thereforedh® be operated in a way to enable
regular payment. Article 17 and 19 of the UN Chaatee relevant in this regard and
are stated as follows:

Article 17

(1) The General Assembly shall consider and apprthe budget of the
Organisation.

(2) The expenses of the Organisation shall be bbynthe Members as appor-

tioned by the General Assembly.

(3) The Assembly shall consider and approve anwnfial and budgetary
arrangements with specialised agencies referraa Agticle 57 and shall
examine the administrative budgets of such speseidliagencies with a

view to making recommendations to the agencieseroiec.

Article 19
A Member of the United Nations which is in arrearghe payment of its financial
contributions to the Organisation shall have ncevotthe General Assembly if the
amount of its arrears equals or exceeds the anuduhé contributions due from it for
the preceding two full years. The General Assemindyy, nevertheless, permit such a
Member to vote if it is satisfied that the failugepay is due to conditions beyond the

control of the Member.

The power of the General Assembly to apportionkthéget of the Organisation has
been brought into the spotlight in recent yearsabse of the automatic character of
the sanction in Article 19 for non-payment. Where tSA, as a persistently

defaulting state, came very near to losing its votthe General Assembly in recent

years, the sanction had long since been appliatuarerous occasions but, except in
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the case of the rather distinct dispute about fupgieacekeeping, non-paying states

had not included the 'great powers'.

The automatic sanction in Article 19 first becanmgnsicant when the USSR, its
minions in the Eastern bloc and France refuse@yofgr the UN peacekeeping forces
in Sinai and the Congo on the basis that theseatipes had not been constitutionally
maintained under the authority of the Security Quubut had nevertheless been
funded by the General Assembly. When the ICJ cowftt the legality of the
expenditure, after a session in which, to avoidahtmatic effect of Article 19, all
decisions were taken by ‘consensus' (agreemenbwtilny actual vote), a special
committee of the General Assembly affirmed the pkaeping assessments but
placed the earlier unpaid ones in a special accalmth the General Assembly
decided would not count towards Article 19.

While this staved off application of Article 19 the major defaulters, in 1968 Haiti
and the Dominican Republic were excluded by the &#dretariat from voting in the
General Assembly, which confirmed the Secretarye®ais view that such loss of
rights occurred without any specific decision ot tihssembly. Thereafter, an
increasing number of states lost their votes inli®®0s and 1990s. However, though
the number of defaulters is large at the beginrohgny year, many states pay
sufficient to reclaim their votes before the regu&neral Assembly session begins.

The reason why states are keen to retain theit tayliote appears to be that the role
of the General Assembly is perceived as greater iisaactual powers suggest. This
was persuasively explained by the UN Associationthef USA in clarifying the
consequences of the prospective loss (in fact ederof the USA's vote." This
explanation pointed to examples of the influencehef General Assembly in world
affairs, the control it exercises over the budget] the great number of significant
bodies whose composition is directly or indirecitgntrolled by the General
Assembly. In the first category, the examples idelinstances where 'the Assembly
by its own action crystallizes a common internagiopolicy’." These range from the
Universal Declaration on Human Rights in early dagshe vote calling for a ban on

driftnet fishing which led to Japan and the Eurepé&mion changing their fishing
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practices. Codification of international law is o by several major examples,
including the Convention on trafficking in narcatjcthe global climate change

Convention, and the Law of the Sea Convention.

The loss of participation in the budget speakstfmif. Loss of vote would inevitably
mean loss of bargaining power on this. As regap®@atments to other bodies, the
General Assembly elects members of the Securityn€@iband the Economic and
Social Council. A state with no vote in the Gengxasembly would not be likely to
be elected to the latter Council, and this effextiar would place a state which might
have high expectations of participation in comnestat a distinct disadvantage in that
the Economic and Social Council in turn elects memlof several important bodies,
including: the Commissions on Human Rights, on WN&ccDrugs, on Sustainable
Development, on the Status of Women, on Crime Prteme and Criminal Justice, on
Social Development and on Population and Developrasrong many other bodies
of diverse functions. The General Assembly also pawer to establish such
subsidiary organs as it deems necessary for tlierpgnce of its functions.

3.6.2 The Security Council

The Security Council is the executive body of theited Nations and is given
primary responsibility for the maintenance of imi&ional peace. It is composed of
15 members: five permanent members and ten nongoemh members, elected by
the General Assembly for a term of two years. Tikie permanent members ate
China, France, Russia, the United Kingdom, andhi¢ed States.

The Security Council was constituted in 1945, dagermanent members reflect the
power relations of that time. Today, states sucBa@snany and Japan probably have
more claim to a permanent seat on the Security €btlran the United Kingdom and
France. Moreover, states such as India/ Brazil ffsédrica, Egypt and Nigeria also
lay claim to permanent membership. At presentetlaee serious efforts to change the
composition of the Security Council by expanding tlumber of permanent members
to include states which contribute most to the &thiNations financially, militarily

and diplomatically, and to achieve a fairer geobiegd distribution.
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The Security Council is empowered to take decistmnding on all member states of
the United Nations. But the price paid for this adee towards world government is
high—the veto power vested in the five permanenmbers. While decisions on
procedural matters in the Security Council are maglen affirmative vote of nine
members, in terms of art 27(3), decisions on allepotmatters (non-procedural
matters) are to be made 'by an affirmative votenime members including the
concurring votes of the permanent members'. Thetmureof how one distinguishes
between procedural and non-procedural matters éas & highly controversial one.
In the statement of the Sponsoring Powers at Saneisco, it was declared that the
issue of whether or not a matter was procedural i&edf subject to veto. This
double- veto constitutes a formidable barrier foe effective performance of the
Security Council. This is because this veto hasnbeeoked by all the permanent
members when they have perceived their own interestbe threatened, and has
deprived the Security Council of much of its effeehess. Only since the end of the
Cold War period in 1990 has the Security Councegrbable to operate as it was
intended to do in 1945.

The severity of the veto has, to some extent, lwanliorated by the practice of
abstention. Since the early days of the United dwati the permanent members have
not viewed an abstention from voting in the Segu@buncil as a veto, and this has
allowed many resolutions, that one or other ofgeemanent members was unable to
support fully, to be adopted. The lawfulness o8 thiactice was challenged in 1971
by South Africa, when the Security Council requdstee International Court of
Justice to give an advisory opinion on the legabtySouth Africa's presence in
Namibia in a resolution adopted by 12 votes to nwitlke three abstentions, including
abstentions by the Soviet Union and Britain. Irecépg South Africa's argument that
an abstention could not be described as a 'conguwote, as required by art 27(3),
the Court held that states in the Security Coungdrticularly the permanent
members, had 'consistently and uniformly intermtetbe practice of voluntary
abstention by a permanent member as not consgtwirbar to the adoption of
resolutions', and that this procedure had beeretgén accepted by Members of the
United Nations and evidences a general practitkatfOrganizatior’®
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An abstention from voting may be regarded as aclaoimg' vote, as the permanent
member is present in the Security Council and &blmake a considered choice on
whether to vote or to abstain from voting. It ismndifficult to treat the absence of a
permanent member from the Council as a '‘concurmotg, despite the fact that
permanent members are required to be present ahdhdquarters of the United
Nations at all times. For this reason, serious taubrounds the legality of the
Security Council resolutions of 1950, recommendireg member states of the United
Nations provide military assistance to South Kdeeepel the armed attack of North
Korea. These resolutions were adopted when theeSbtinion was absent from the
headquarters of the United Nations, in protestresjahe United Nations' refusal to
accept the communist government of China as thpepreepresentative of China in
the United Nations.

A dispute or situation likely to endanger the mamance of international peace may
be brought to the attention of the Security Couibgilany member of the United
Nations, a non-member state prepared to accepittiigations for pacific settlement
provided for in the Charter, the General Assembhyd the Secretary-Generdhe
Security Council may respond by taking action ur@deapter VI, Chapter VII, or the

general powers contained in art 24.
Chapter Vi

Chapter VI empowers the Security Council to adddesgutes which in its judgment
do not threaten international peace, within the mmgaof Chapter VII, but which, if
continued, ardikely to endanger the maintenance of international paadesecurity'
(emphasis addedy.In such a case, the Security Council, acting uate86(1), may
‘recommendappropriate procedures or methods of adjustmentpfiasis added) for
settling the dispute. Article 25, which obliges nimnstates to carry odecisionsof
the Security Council—as opposedrezommendationsis-not applicable to Chapter
VI. In law such recommendations enjoy the samaistas recommendations of the
General Assembly. Their political weight, howeuvergreater because of the greater
authority vested in the Security Council. For ex@riResolution 242 of 1967, which
lays down a number of conditions for peace in theldié East, including the
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withdrawal of Israeli forces from the occupied it®mes and recognition of the state

of Israel, is widely seen as the blueprint for meimcthe region.

Article 36(3) states that the Security Councilacting under Chapter VI, should bear
in mind that legal disputes should 'as a genetal he referred to the International
Court of Justice. In practice, the Security Couseidom follows this advice as there
is a clear preference on its part for the politeaitiement of disputes. Probably the
failure of the International Court, in ti@orfu Channel Case, taccept such a referral
as a basis for compulsory jurisdiction has alseemetl the Security Council from

making use of this power.

Chapter VII

The real power of the Security Council flows frorhapter VII, which permits it to
take legally binding decisions under art 25 dimgtimember states to impose
economic sanctions or to use force to maintainrmatgonal peace. Because of the
serious consequences of such action, the permarenbers of the Security Council
have not hesitated to use their veto power to obstction of this kind where their
interests have been involved. During the Cold Wath the Soviet Union and the
United States used their vetoes liberally to proteeir interests. China, France, and
the United Kingdom have also made use of theiregton occasion. This explains
why most of the forcible interventions of doubtfabality, threatening the peace of
the world between 1945 and 1990, were not actedh upyothe Security Council.
Soviet intervention in Hungary (1956), Czechosloaakl968), and Afghanistan
(1979) was not met with action by the United Nasi@my more than was the United
States intervention in the Dominican Republic ()968Getnam (1965-73), Grenada
(1983), or Panama (1989).

Since the end of the Cold War, the Security Coumad found it possible to achieve
consensus on the need for intervention to secue¥niational peace in certain
situations. Thus, action of some kind was takeneur@hapter VII in response to
Irag's invasion of Kuwait (1990-1991); the con8icin the former Yugoslavia,
SomaliaLiberia, Rwanda and East Timor; and the failurd.ibfya to extradite the

persons alleged to have been responsible for thebimg of Pan Am Flight 103
68



over Lockerbie. On the other hand, the Security f€duwas unable to reach
agreement on action to be taken against Yugoslaviaspect of Kosovo (1999),
and against Saddam Hussein's Iraq (2003), whichltesk in action taken by
western states without the authorization of theu8gcCouncil.

In order to trigger action under Chapter VII, iniscessary for the Security Council to
determine, under art 39, that the situation in joe<sonstitutes a 'threat to the peace,
breach of the peace, or act of aggression'. Thig political decision made by a
political body subject to the possibility of a veip one of the permanent powers. For
this reason, none of the above interventions onptre of the Soviet Union or the
United States was found to constitute a threatntermational peace. Where the
interests of the permanent members of the Sec@uayncil are not involved, the
Security Council has, particularly in recent yedwad less difficulty in making such a

determination.

Three types of responses to a 'threat to the paaegirovided for in the Charter. A
fourth—Ilegislation—is in the process of emergingtive practice of the Security

Council.

(a) Provisional measures

Article 40 provides for the adoption of provisiomakasures, such as a cease-fire or

withdrawal of forces, before enforcement actiotaksen.

(b) Non-forcible measures

Article 41 authorizes the Security Council to diretember states to take measures
not involving the use of force to implement its ideans. These may include complete
or partial interruption of economic relations arfdrail, sea, air, postal, telegraphic,

radio and other means of communication, and theraece of diplomatic relations.

Little use was made of this power during the Coldr\Vdutside southern Africa.
Comprehensive economic sanctions were imposed add®ha from 1966 to 1979,

and in 1977. The Security Council responded to skpression of political
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opposition in the wake of the killing of Steve Bikwyy adopting a limited and
cautiously worded resolution under art 41 direcstagjes to impose an arms embargo

on South Africa

Since 1990, greater use has been made of art 41990, economic sanctions were
imposed against Iraq following its invasion of Kutvén 1992, the Security Council
imposed a mandatory arms and air embargo on Lilsya eesult of its failure to
extradite the suspected bombers of Pan Am Flight 1 1991-1992, an embargo
was imposed on the supply of arms to the terrisofeemerly comprising Yugoslavia
and later economic and diplomatic sanctions wergosed on Serbia and
Montenegro. In 2005, economic sanctions were imghase Sudan in response to

human rights violations committed in the Darfurioeg

That the measures listed in article 41 are not @esthae is shown by the establishment
of international criminal tribunals for the form¥ugoslavia and Rwanda under this
provision. The international civil administratiof@e Kosovo, East Timor and Iraq
were also established by resolutions adopted usidetl. In the case of Kosovo and
East Timor, civil administration was transferred lhodies functioning under the
control of a Special Representative of the UN SacyeGeneral, known as UNMIK
and UNTAET, respectively. In the case of Iraq, Ilcadministration was, in terms of

the Security Council resolution, vested in the BadiStates and the United Kingdom.

(c) Forcible measures

Article 42 provides that, should the Security Caumecide that the measures
provided for in art 41 would be inadequate or hpk@ed to be inadequate, ‘it may
take such action by air, sea or land forces as Imeayecessary to maintain or restore

international peace and security'.

In 1945, it was contemplated that such action wdaddtaken by a United Nations
force set up by agreements entered into betweersdiearity Council and member
states, in terms of art 43, making military conénts available to the Security

Council. This force would be placed under the comdnaf a Military Staff
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Committee provided for in art 47. This scheme laled to materialize because, as a
result of the Cold War, no force has been estaddisinder art 43.

Consequently, the only enforcement action takeimnagatates under art 42 has been
actionauthorizedby the United Nations and not action taken by imi#ed Nations
itself. Although this practice is not explicitly poved by art 42, it constitutes the
exercise of an acceptable implied power. Authoiezaby the Security Council to
states to use force legitimizes the use of forcéeurthe Charter, but it results in

operations that are not kept under the strict cbtrthe United Nations.

In 1950, at the time of North Korea's invasion outh Korea, the Security Council
was able to adopt three resolutions as a resutieofortuitous absence of the Soviet
Union from United Nations headquarters. These wswnls determined the invasion
to be a breach of the peace and recommended thabenestates ‘furnish such
assistance to the Republic of Korea as may be saget repel the armed attack' and
that such forces should be made available 'to Aedncommand under the United
States'. Although under the command of the UnitadeS, the various contingents did

fly the United Nations flag together with their oflags.

The next instance of United Nations-authorized éooccurred in 1966, shortly after
Rhodesia's unilateral declaration of independemten the Security Council called
on the British government to enforce an oil boy@against Rhodesia by preventing
'by the use of force if necessary the arrival atd8ef vessels reasonably believed to
be carrying oil destined for Rhodesia'. Shortlyeaftards a British warship
intercepted a Greek tanker on the high seas am@doit to divert its course from
Beira. Thereafter British warships maintained arglain the area to prevent oll

tankers from entering the port of Beira.

The most dramatic, and effective, action taken Witlited Nations authorization was
that against Iraq in 1991. After Irag's invasiorKefvait in August 1990, the Security
Council adopted a number of resolutions directitgtes to impose economic
sanctions on Iragq. When this appeared to havefeotethe Security Council adopted
Resolution 678, authorizing member states, in ceratpn with the government of

Kuwait, 'to use all necessary means' to ensurewittelrawal of Iraqi forces from
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Kuwait. As a consequence twenty-two states undetghdership of the United States
sent forces to the Gulf, and within five days dof start of the ground offensive, Iraqi
forces were removed from Kuwait. United Nationsalvement in this action, after

the adoption of Resolution 678, was even more éichthan in the case of Korea. In
these circumstances, it has been argued by commentaat the operation in the
Gulf War was an exercise in collective self-deferatber than an example of United

Nations action under art 42.

(d) Legislation

The Security Council is not a world parliamentislempowered by Chapter VII and
art 25 of the Charter to adopt legally binding dais in situations that it determines
threaten international peace, but its role is tootreate or impose new obligations
having no basis in the Charter, but rather to ifettie conduct required of a Member
State because of its pre-existing Charter obligaticConsequently, the Security
Council does not legislate, it enforces Chartergalblons. In recent years, however,
the Security Council has adopted resolutions ur@eapter VIl that have all the
appearances of legislation: they are general astlaab in character; they are phrased
in neutral language, apply to an indefinite numifecrases and are not limited in time;
they do not name states; and although triggered particular situation they are not
restricted to it. Three resolutions illustrate ttieselopment: Resolution 1373 (2001),
adopted in the wake of the terrorist attacks in theted States on 11 September
2001, which decides that states shall 'preventsamgress the financing of terrorist
acts', freeze the funds of terrorists, take stepgzrévent the commission of terrorists
acts and criminalize the perpetration of terroaists; Resolution 1540 (2004), which
imposes obligations on states to prevent non-stetigrs from acquiring weapons of
mass destruction; and Resolution 1566 (2004), wircltondemning ‘all acts of
terrorism' and calling upon states 'to co-operatly in the fight against terrorism'
provides a comprehensive definition of terrorigsac

The Security Council is using its enforcement p@aeradopt normative resolutions
that are legally binding on all members of the BdiNations. In so doing, it has
assumed the role of international law-maker. Sutdgsslative role may be justified

if it is restricted to action taken under Chaptél, Yesigned to maintain international
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peace and security and confined to subjects thaatidn international peace, as this
would seem to serve the objects and purposes git@hdll. Resolutions 1373, 1540
and 1566 fall into this category of action. Cleahis legislative role, in which a 15-
member Council takes decisions that bind 191 statast be exercised with care—as

consent is still seen by many states to be thedation of international law.

3.6.3 The Economic and Social Council

Much of the work of the United Nations in the ecomo and social sphere of activity
is performed by the Economic and Social Councilicwhs a principal organ of the
UN. It has the capacity to discuss a wide rangaatters, but its powers are restricted
and its recommendations are not binding upon UN begratates. It consists of fifty-
four members elected by the Assembly for 3 yeansgewith staggered elections and
each member has one vote. The Council may, byl@Bk; initiate or make studies
upon a range of issues and make recommendatiotiset@&eneral Assembly, the
members of the UN and to the relevant specialigggh@es. It may prepare draft
conventions for submission to the Assembly and icédirnational conferences. The
Council has created a variety of subsidiary orgearsging from nine functional
commissions (including the Statistical Commissidime Commission on Human
Rights, the Commission on the Status of Women hadCommission on Sustainable
Development) to five regional commissions (on Adriésia and the Pacific, Europe,
Latin America and the Caribbean, and Western Aaia@ a number of standing
committees and expert bodies (including the Comomnsson Translational
Corporations; and Committee on Natural Resour@s] the Committee on
Economic, Social and Cultural Rights). The Couadsio run variety of programmes
including the Environment Programme and the Drugtf@d Programme, and has
established a number of other bodies such as thHeeObf the UN High
Commissioner for Refugees and the UN Conferenc&rade and Development. Its
most prominent function has been in establishingide range of economic, social

and human rights bodies.
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3.6.4 The Trusteeship Council

The Trusteeship Council was established in ordesupervise the trust territories
created after the end of the Second World War. Senftories were to consist of
mandated territories, areas detached from enemgssts a result of the Second
World War and other territories voluntarily placedder the trusteeship system by the
administering authority (of which there have beene). The only former mandated
territory which was not placed under the new systengranted independence was
South West Africa. With the independence of PalauloOctober 1994, the last

remaining trust territory, the Council suspendedrapon on 1 November that year.

3.6.5 The Secretariat

The Secretariat of the UN consists of the SecreBayeral and his staff, and
constitutes virtually an international civil sergicThe staff are appointed by article
101 upon the basis of efficiency, competence atepiity, ‘due regard’ being paid
‘to the importance of recruiting the staff on asle&va geographical basis as possible’.
All member states have under-taken, under artifle, 10 respect the exclusively
international character of the responsibilitiestttd Secretary-General and his staff,
who are neither to seek nor receive instructioomfany other authority but the UN

organisation itself. This provision has not alwhgen respected.

Under article 97, the Secretary-General is appditg the General Assembly upon
the unanimous recommendation of the Security Cowml constitutes the chief
administrative officer of the UN. He or she musttadingly be a personage
acceptable to all the permanent members and thikeilight of effectiveness, is vital.
Much depends upon the actual personality and pdatiout look of the particular
office holder, and the role played by the Secre@Geyeral in international affairs has

tended to vary according to the character of thheqreconcerned.

Apart from various administrative functions, thesexsce of the Secretary-General’s
authority is contained in article 99 of the Chamdrich empowers him to bring to the
attention of the Security Council a matter which feels may strengthen the

maintenance of international peace and securitiipadih this power has not often
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been used. In practice, the role of the Secretamye@l has extended beyond the
various provisions of the Charter. In particulane tSecretary-General has an
important role in exercising good offices in orderresolve or contain international

crises.

3.6.6 The International Court of Justice

As mentioned in relation to powers and functiongnéérnational organisations, one
of the tasks of international organisations is dispsettlement. Organisations whose
membership is open to all states may have a gengalin settlement of disputes
within their defined sphere of activities. Regiormalanisations offer general for
dispute settlement among their geographically &ohitmembership. Specialised
agencies may have mechanisms for settlement otutdispof a kind particularly
associated with their particular activities. Untleis sub-section, we will discuss the

role of the International Court of Justice (ICJk#ttling disputes.

3.6.6.1A brief history of international adjudication

Before a permanent international court was estaddisn 1920, arbitration was the
only method for the judicial settlement of disputstates parties to a dispute would,

typically, select suitable arbitrators, who woutén choose an umpire.

In 1899 and 1907 a Permanent Court of Arbitratiomsvereated. In reality this
institution was not a court, but simply an arrangatrto facilitate the appointment of
arbitrators. States party to the arrangement apgubijurists to a panel from which
parties to a dispute might select arbitrators. Thachinery was frequently invoked
before the establishment of a real internationalrtcan 1920. It has survived the
creation of a permanent international court and midl be utilized by some one
hundred states that are parties to the convenéstablishing the Permanent Court of

Arbitration.
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The Covenant of the League of Nations contempldtecestablishment of a genuine
world court, but left it to a later multilateraktity- the Statute of the Permanent Court
of International Justice- to implement the goal. &Asesult, the Permanent Court of
International Justice (PCIJ) was not institutiopdihked to the League of Nations,
unlike its successor, the ICJ, which was estabdishge the Charter of the United
Nations and which forms an integral part of the &j)dtem. The PCIJ was one of the

most successful international institutions of thiei-war years.

In 1945 the PICJ was replaced by the present IGhekher the United Nations nor
the Soviet Union, the two superpowers in the postdV/War Il order, had been

signatories to the Statute of the PICJ, there weund political reasons for creating a
new court of which they could claim membership.Atbe framers of the Charter
considered it desirable to integrate the new couttie UN system. This was done by
designating the ICJ as the principal judicial orgathe UN, and by incorporating the
Statute of International Court of Justice into tDlearter. In reality the ICJ is not a
successor to the PCIJ, but a continuation of tldecolurt. It retains its seat at the
Hague, under a largely unchanged statue, and théa€ relied on the jurisprudence
of the PCIJ as if it were the same court. The ppadcdifference between the two

courts is that whereas only states committed termattional adjudication became
signatories to the Statute of the PCIJ, all mendiates of the UN automatically

become parties to the ICJ’s Statute on the sigafrige Charter.

3.6.6.2 Composition and voting procedure of the IC

The ICJ, situated at the Peace Palace in the Hamraprises of 15 judges of
recognized competence in international law who ttogrerepresent the main forms of
civilization and the principal legal systems of twerld. They are elected by the
General Assembly and Security Council and holdceffior nine years. When the
court was first constituted in 1946, five judgesrevelected for three years, five for
sex years, and five for nine years. Consequeniigtiens to the court are now held
every three years for five judges. The Presidehi Wwolds office for three years, is
elected by the court. Nine judges constitute a gmorAll questions are decided by a
majority of the judges present. In the event afadity of votes, the President has a
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casting vote. In 1966, Sir Percy Spender of Austrahe President of the Court,
secured a ‘technical victory’ for South Africa its dispute with Ethiopia and Liberia
over South West Africa/Namibia when he exerciseth laodeliberative and a casting
vote in favor of a finding that the applicants ladithe necessary standing to bring the

complaint.

Although judges are required to recuse themselk@®s tases in which they have
been personally involved as a counsel or in sorheratapacity, they are not required
to recuse themselves when their own national ssadeparty to a dispute. Moreover,
if a party to a dispute has no national on the €dumay appoint a judge ad hoc to sit
on the Court for that particular case. The nonsatwf national judges and the
appointment of judges ad hoc are practices, roatethe composition of early

arbitration tribunals, that to some extent undeemthe character of the Court-
particularly as judges ad hoc and national judgédosn find fault against their own

state or the state that has appointed them.
3.6.6.3 Jurisdiction of the ICJ

The ICJ exercises two jurisdictions. First, it lsedisputes between states and gives
binding judgments on such disputes. Such procesdang described as contentious
proceedings. Secondly, the Court may give advisgpinions at the request of
designated organs of the UN and specialized ageotihe UN. The composition of
the court is unaffected by the nature of the prdcegs and the same rules of
international law are applied in both cases. Howewkfferent procedural and
jurisdictional rules govern the two proceedings #nsgl makes it necessary to consider

these two jurisdictions or competences separately.
3.6.6.3.1 Contentious proceedings

Only states may be parties to disputes before @J ih terms of article 34 of the
Statute. The exclusion of international organizaio non-governmental
organizations, multinational corporations, and wdlials from access to the Court in
contentious proceedings may be explained on thangrdhat states were the only
actors in the international legal arena when tla¢uBs was drafted in 1920. This is no
longer the case, and today there are calls foxparesion of access to the Court. The
weakness of the present rule is illustrated bySbath West Africa Cased 1960-
1966. Here, a dispute developed between the UNsanth Africa, over the statute of
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South West Africa, after South Africa had refusedtcept the UN as the successor
to the League of Nations in respect of the inteomai supervision of the mandated
territory. The UN obtained three advisory opinidram the ICJ, holding that South
Africa was obliged to account to the UN for its adistration of the territory, but
these were ignored by South Africa. As the UN wisslf prevented from instituting
contentious proceedings against South Africa becaisarticle 34 of the Statute,
Ethiopia and Liberia brought proceedings, in effectbehalf of the UN, in order to
obtain a binding judgment confirming the advisonyinons. This strategy failed
when the ICJ, in 1966, held that the two applicgtates had no legal interest in the
matter, essentially on the ground that the disptas between South Africa and the
UN.

1) Jurisdiction

The ICJ is open only to states that are partiesddstatute ( that is, members
of the UN) and states that have been permittedséotine Court under the conditions
laid down by the Security Council. The ICJ dose, nmwever, have compulsory
jurisdiction over all such states or over all digsuof international law between these
states. It has jurisdiction only over those statlgch consent to the to the Court’s
jurisdiction and only in respect of those dispwésch such states consent to be heard
by the Court.

Consent, the basis of jurisdiction, may be giveraimumber of ways which are
provided for in article 36 of the Statute. Thisysion reads:

1) The jurisdiction of the Court comprises all casdscl the parties refer to it
and all matters especially provided for in the @draof the United Nations or

in treaties and conventions in force.

2) The states parties to the present Statute may atige declare that they
recognize as compulsory ipso facto and without isp@greement, in relation
to any other state accepting the same obligattoajurisdiction of the Court

in all legal disputes concerning:
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a. the interpretation of a treaty;

b. any question of international law;

c. the existence of any fact which, if establishedula constitute a breach
of an international obligation;

d. the nature or extent of the reparation to be nfadehe breach of an

international obligation.

3) The declarations referred to above may be made ndgiittanally or on
condition of reciprocity on the part of severalcertain states, or for a certain
time.

4) Such declarations shall be deposited with theedaigr-General of the United
Nations, who shall transmit copies thereof to thetips to the Statute and to
the Registrar of the Court.

5) Declarations made under Article 36 of the Statitthe Permanent Court of
International Justice and which are still in fosteall be deemed, as between
the parties to the present Statute, to be acceggant the compulsory
jurisdiction of the International Court of Justiwe the period which they still
have to run and in accordance with their terms.

6) In the event of a dispute as to whether the Cloast jurisdiction, the matter

shall be settled by the decision of the Court.

Because much of the Court’s jurisprudence is delvtiethe interpretation of article
36, it is necessary to examine the various waysvimch the Court may obtain

jurisdiction.
A) Cases which patrties refer to the court (special agement)

The ICJ has jurisdiction over a dispute referredt toy states in a special agreement
or compromis For example, in 1996, Botswana and Namibia sigaedpecial
agreement requesting the Court to resolve a dispeteeen them concerning the
boundary around Kasikili/Sedudu Island and thellsgdus of the island.
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If one state unilaterally applies to the Court éaiha dispute, and the respondent state
conducts itself in such a manner that an agreentemiccept jurisdiction may be
implied, the Court may exercise jurisdiction inner of the doctrine of forum
prorogatum.It was on this basis that the Court held that d paisdiction to hear a
dispute between the United Kingdom and Albaniasimagi out of the sinking of British
destroyers in the Corfu Channel in 1946. Here tberCinferred consent from an ill-
considered letter to the registrar of the ICJ friwe Albanian government in which it
protested its innocence for the sinking of the gsrs and accepted the jurisdiction
of the Court (which it later sought to withdraw)response to a unilateral application
by the United Kingdom. The refusal of Albania targay with the adverse finding by
the Court (ordering it to compensate the United gdom for the loss of the
destroyers) raised doubts about the wisdom of estegrjurisdiction on the ground of
implied consent. Despite this, states continue &kenunilateral applications to the
Court with the hope that the respondent state aoitisent to the Court’s jurisdiction.
In 2003, the Republic of Congo (Brazzaville) sucteesuch an attempt when France
consented to the Court’s jurisdiction in an applara alleging that, in attempting to
prosecute a Congolese minister and to seek to eeathe Congolese president as
witness, France had violated the principle of sengr equality of states and the

immunity of a foreign head of state.
Cases provided for in treaties or conventions in f@ge (compromissory clause)

Frequently bilateral or multilateral treaties conta clause in which parties accept the
Court’s jurisdiction for any dispute that mighttime future arise relating to the treaty
in question. Such a clause is known as a compromnyigsause. In this respect article
37 of the Statute plays an important role as ivjgi®s that a reference in a pre-1946
compromissory clause to the PCIJ shall be constaserkeference to the ICJ. There
are nearly three hundred bilateral and multilateesdties with compromissory clauses
conferring jurisdiction on the ICJ and many of tteses brought before the Court

have invoked such a clause as a basis for juriedict

It was a compromissory clause that gave the 1Gddiation in theSouth West Africa
CasesAirticle 7 (2) of the Mandate for South West Afiprovided that:
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The Mandatory [that is, South Africa] agrees thiitany dispute whatever should
arise between the Mandatory and another MembehefLieague of Nations relating
to the interpretation or the application of the pirsions of the Mandate, such dispute
if it cannot be settled by negotiation, shall bérmiited to the Permanent Court of

International Justice...

The claim of Ethiopia and Liberia, ex-members @& tleague of Nations, that there
was a dispute between them and South Africa thafldcamot be settled by
negotiations, was upheld by the Court in 1962, wihéound that it had jurisdiction,
under article 7 (2) of the Mandate and article 8The Statute, to hear the dispute
involving the international status of South Westriegd and the compatibility of
apartheid with the provision in the Mandate oblggiBouth Africa to promote to the
utmost the well-being of the inhabitants of theritery. In so ruling, the Court
dismissed a number of preliminary objections raibgdSouth Africa against the

continued validity of article 7(2).

C) Matters specially provided for inthe UN Charter

Article 36 (1) suggests that the Charter of the phvides for compulsory
jurisdiction in certain cases. In fact the only\psion in the Charter on this subject is
article 36(3), which authorises the Security Couttcrecommend to states that legal
disputes should be referred to the ICJ. In 1948&heCorfu Channel Cas®ritain
argued that such a recommendation of the Secuwiyn€ll conferred compulsory
jurisdiction on the Court. Although the Court fourtdunnecessary to consider this
argument (as it found that it had jurisdiction be basis oforum prorogatury seven
judges submitted a joint separate opinion denyirag such a recommendation could
give the Court compulsory jurisdiction. Althougretourt itself has yet to decide on
this issue, no further attempt has been made &blest the jurisdiction of the Court

in this manner.

D) Optional clause

Article 36 (2) of the Statute, known as the ‘optibolause’, is the most important and
controversial, mechanism for conferring jurisdiatiapon the Court. Essentially, it
represents a compromise between those states Wavichr compulsory jurisdiction
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and those which oppose it, as it allows statespbin’ for compulsory jurisdiction by
accepting the compulsory jurisdiction of the Cauartelation to any other state that
likewise accepts such jurisdiction. During the Leagf Nations period and the first
decade of the UN (i.e before the expansion of trembership of the UN) a
substantial majority of states had made declaratiorder article 36 (2) accepting the
Court’s compulsory jurisdiction. Since then the fnemof acceptances has greatly
diminished and today a third of the states partyé&Statute (sixty-four in 2005) have
made declarations under article 36(2). Equallyudishg is the fact that Britain is the

only permanent member of the Security Council teehdone so.

The obvious explanation for the decline in the ptamece of the optional clause is
that, unlike the position that pertained underltbague of Nations, all member states
of the United Nations are automatically partieshe Court’'s Statute, whether they
approve of the judicial settlement of disputes @t €onsequently, a number of states
which are ideologically opposed to internationajuddtation are parties to the

Statute.

Another reason that has been advanced for thisnéed that the manner in which
states attach reservations to their declarationsaodeptance has effectively

undermined the value of the system of compulsatiggliction.

Article 36(3) contemplates that reservations maynlaele on grounds of reciprocity or
time. The latter permits a state to limit its ade@jpe to a specified period. The former
ensures that jurisdiction is conferred on the Couly to the extent to which the two
Declarations coincide in conferring it, which eredbl Party to invoke a reservation to
that acceptance, which it has not expressed Datdaration. Thus, in theorwegian
Loans Case(France v Norway) Norway, the respondent, sucadgsinvoked a
reservation excluding the Court’s jurisdiction iandestic disputes as determined by
France, contained in France’s declaration of aceeygt, against France (the applicant

state), despite the fact that it had made no se®érvation itself.

States have gone beyond the limits of article 36ir{3the reservations attached to
their declarations. A common reservation, which wastained in South Africa’s
1940-1955 declaration, excludes disputes with ckger questions which by
international law fall exclusively within the judition of the reserving state. No real
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objection can be raised to such a reservation afiowvs the Court, acting under

article 36 (6), to determine whether the disputgasestic or not.

Some states, inspired by the United States, hame @iother and excluded domestic
disputes as determined by the reserving state. Tough Africa’s 1955 Declaration
under article 36 (2) excluded from the compulsanysgdiction of the Court ‘disputes
with regard to matters which are essentially witine jurisdiction of the Government
of the Union of South Africa as determined by trev&nment of the Union of South

Africa’.

The principal objection to such a reservation, knas the automatic reservation or
Connally Amendment (named after the United Statematr responsible for
proposing such a reservation), is that it violaggticle 36 (6) by denying the
competence of the Court to make such a determmaldespite a number of strong
individual judicial opinions, particularly by Juddeauterpacht, holding that such
reservations are invalid, the court has failed &kensuch a finding. Its decision in the
Norwegian Case however, has discouraged states from persistinigy wuch
reservations. If a state that does not include amomatic reservation’ in its
declaration may nevertheless rely on such a resenven the applicant’s declaration
because of the principle of reciprocity, it followlsat a state with an automatic
reservation will seldom be able to bring proceedinggainst another state.
Consequently, most states which maintained suarvasons have terminated their
declarations of acceptance of the Court’s jurisoict The United States withdrew its
declaration of acceptance in 1985, after the 1G3) dwercised jurisdiction over the
claims of Nicaragua against the United Statesrayisiut of the latter’s support for

covert military groups (th€ontrag operating against Nicaragua government.

A reservation to a declaration under article 3&(@y be contrary to international law.
Thus, in a dispute between Spain and Canada oeeartiest of a Spanish fishing
vessel on the high seas, the ICJ upheld the walidita Canadian reservation
excluding from the Court’s compulsory jurisdictiatisputes over measures taken by
Canada against foreign fishing vessels on the bags. The ICJ, in thEisheries
Jurisdiction Case stated that there is no rule that requires ‘ttestervations be
interpreted so as to cover only acts compatiblén witernational law...this is to
confuse the legality of the acts with consent tesgiction’.
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The ICJ has acknowledged that a declaration urdepptional clause constitutes a
standing offer by a state to other states that havtget made such a declaration to do
so and to seize the jurisdiction of the Court igpext of that state. As article 36 (2)
does not require that a period of time must eldyeteeen the deposit of a declaration
and the filing of an application, a state may dé@pmsleclaration, immediately file an
application against a state that has accepted pienal clause, and then, soon
afterwards, terminate its declaration. ‘Trial bylamh’, as this practice is known, has,
unfortunately, been allowed by the ICJ. A statd Hwaepts the optional clause may,
however, protect itself against such a strategyelyiring in a reservation, as Britain
has done, that the declaration of the other pdrbulsl be deposited no less than a
year prior to the filing of an application.

E) Third Parties

Strict adherence to the principle of consent tojtinediction of the Court has resulted
in the ICJ’s refusing to pronounce on a disputevbeh two states which will affect
the rights of a third state not party to proceedinig theEaster Timor Casethe ICJ
held that it could not pronounce on a dispute betwieortugal and Australia, relating
to the latter’s recognition of Indonesia’s jurigthe over the territory of East Timor
in a treaty of cooperation between Australia ardbiresia over the use of continental
shelf of the ‘Timor Gap’ between Australia and E&shor, on the ground that this
would require a ruling on the lawfulness of Indaassoccupation of East Timor.
Indonesia was not a party to the proceedings bdaf@eCourt. Portugal’s argument
that an obligatiorerga omnesthe right to self-determination- was involveddahat
this took precedence over strict observance of rdgirement of consent, was
dismissed by the Court. The Court held:

Whatever the nature of the obligation involved, @murt could not rule on the
lawfulness of the conduct of a state when its jodgg would imply an evaluation
of the lawfulness of the conduct of another stdtehvis not a party to the case.
Where this is so, the Court cannot act, even ifrijet in question is a right erga-

omnes.
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Article 62 of the Court’s Statute permits a stéuat ttonsiders that it has an interest of
a legal nature which may be affected by the decigiothe case between two other
states, to request that it be allowed to intervienthe proceedings. In practice, the
Court has adopted a strict approach to the gramtingtervention to third parties. In

1990 the Court permitted Nicaragua to intervena glispute between Honduras and

El Salvador over the legal regime of the waterghefGulf of Fonseca.
I1) Admissibility

Preliminary objections that suspend a hearing enntlerits are of two kinds: First,
pleas to jurisdiction in which the respondent dispuhe competence of the Court to
hear the case, principally on the ground of sonudt fa the instrument of consent;
secondly, pleas to admissibility in which the resgent objects to the claim on the
basis of some defect in the applicant's claim @nding that is related to the
competence of the Court. Examples of such pleasherdailure to exhaust local
remedies, absence of a legal interest in the issuwka defective nationality where the

applicant state seeks to protect a national.

Both types of pleas are generally raised as preami objections with no clear
attempt made to distinguish between the two. Howeafter the Court has satisfied
itself that it has jurisdiction or competence t@hthe dispute it may either dispose of
the pleas of admissibility at the preliminary stagejoin them to the issues to be
considered at the hearing on the merits. Normétg, Court will indicate clearly its

decision to defer a finding touching on admissipilo the hearing on the merits.

The controversy surrounding the decision of the ilCthe South West Africa Cases
of 1966 essentially involved the question of catesgdion of one of South Africa’s
preliminary objections. In 1962, at the commencenoéithe proceedings in thigouth
West Africa CasesSouth Africa raised several preliminary objectido the claims of
Ethiopia and Liberia arising out of the Mandate $muth West Africa. Some, which
concerned the interpretation of article 7(2) of Mandate and competence of the
Court to hear the dispute, were clearly pleas tisdgiction. The third objection, that
the dispute did not affect the material intere$tthe applicants or their nationals, was
dismissed by the Court in 1962, without any attemaptategorise it as a plea to
jurisdiction or to admissibility. Although this dadjtion certainly had features of

85



admissibility and could have been deferred to tearing on the merits, the Court
declined to do so and instead rejected it. In 126&r the Court had heard lengthy
argument on the merits of the case- i.e. on theistaf South West Africa and the
compatibility of apartheid with the Mandate agreame- it returned to this
preliminary issue and, without pronouncing on therite of the case at all, held that
the applicant states had failed to establish aggllenterest in the subject-matter of
their claims. It accordingly dismissed the claimiiah, in both legal and political
terms, constituted a major victory for the apadistate.

The extraordinary reversal of the 1962 judgementar@dy be explained by changes
in the composition of the Court, which saw the tmajority of eight to seven of 1962
disappear as a result of the death, recusal, dmebd of three judges believed to be
well disposed to the applicants. This transfornfedrhinority of 1962 into an eight to
seven majority in 1966, consisting of the votesse¥en judges and the additional
casting vote of the president, Sir Percy Spendehusitralia. The new majority, in
effect reversed the 1962 finding on the intereghefapplicants, which most students
of the Court believed had been finally decided962.

This decision, which undoubtedly, bought time tbe policy of the apartheid,
seriously undermined the reputation of the Cowstthee unwarranted reversal of the
Court’s earlier judgement was construed by develpstates as a colonialist and
racist act. Although the 19 amibiaOpinion went some way towards restoring the
reputation of the Court in the eyes of developitages, it was not until the Court
ruled in favour of Nicaragua against the Unitedé&aome twenty years later that the

judgement in the 1968outh West Africa Casess at last forgotten.
[Il) Proceedings

The proceedings before the Court, which are gowvketme the Statute and Rules
adopted by the Court, broadly resemble the proogsdbefore municipal courts.

There are written and oral proceedings, but judigiesvene less than do common law
judges in the oral hearings. Although evidencesigally documentary, it is possible
for parties to call withesses. Indeed in the Sotbst Africa Cases, South Africa
called fourteen expert witnesses to testify on ‘phasitive’ features of apartheid.

English and French were the Court’s two officialdaages.

86



All questions are decided by a majority of judgessent. The Court delivers a
composite majority judgement containing the nanfethase judges who endorse it.

Individual judges are permitted to submit eithem@arring or separate opinions.
IV) Non-Appearance

In a number of controversial cases, the defendat¢ bas refused to appear in Court.
France refused to appear in court when its nudiestis programme in the South
Pacific was challenged by Australia and New Zealant974; Iran adopted a similar
approach in respect of the United States’ claimtlier release of hostages in Iran in
1980; and the United States itself withdrew fromagatedings in thé&licaragua casg
after the Court had ruled that had jurisdictionsurth a case, the Court may decide in
favour of the plaintiff state, after it has satsfiitself that it has jurisdiction and that

the claim is well-founded in fact and law.
V) Judgement and its enforcement

Pending its final judgement, the Court may indic#té@ considers the circumstances
SO require, any provisional measures which oughtoéotaken to preserve the
respective rights of either party. In deciding wiegtto grant provisional measures,
the Court does not have to be satisfied that itjhasdiction to hear the case: it is
sufficient if there is grima faciebasis for the exercise of jurisdiction. Before 200
there was no certainty as to whether an order éwigional measures was legally
binding. Certainly, states behaved as if such ardeare not legally binding, as there

were many instances in which states refused tg catrprovisional measures.

In 2001, in theLa Grand Casgthe Court finally held that provisional measuaes
legally binding. Although this decision is to beleamed, it provides a new incentive
to states to commence proceedings on a shaky igtrthl foundation in the hope of
getting at least the short-term benefit of an ofdemeasures, and this is all the more
attractive if the order is immediately binding. $hiequires the Court to adopt strict
approach to ‘shaky jurisdictional arguments’ in uests for provisional measures.
Where there is no reasonable possibility that tpelieant state will establish
jurisdiction in the future, the Court should strikee case from its roll in order to
discourage futile requests for provisional measurés final judgement of the Court,
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which may take the form of a declaratory judgemegparation, assurances, of no-

repetition or other forms of satisfaction, is bimgli

Although no appeal is allowed, provision is made tfee revision of judgement if
decisive new facts later become available. Art@fleof the Charter empowers the
Security Council to enforce the judgement in theendvof non-compliance,
presumably by economic sanctions in the final repbhnis power is subject to the
veto of the permanent members, which explains whthe few instances of non-

compliance no decision on enforcement has beerhsdagn the Security Council.

These has been a high level of compliance withd#wsion of the ICJ, although there
are notable exceptions- such as @wfu Channel Casan which judgement debt of
1949 was only paid in 1992; théostages Casen which Iran refused immediately to
release American diplomats held hostage; the Nigeracase, in which the United
States was found to have unlawfully used forceregadilicaragua; and tHea Grand
Case in which the United States failed to provide fgreprisoners in US goals with
consular assistance. In recent years, the ICJ é&&as busier than ever and has heard
more cases of high political importance than it jpiidviously. In these circumstances
one might have expected non-compliance to incréagethe contrary is true. Even
judgements in controversial land claims cases- ssdnose between Libya and Chad
and Cameroon and Nigeria- have largely been foltbwée explanation for the high
level of compliance can be explained by the consangature of the Court’s
jurisdiction. States generally only consent to@wairt’s jurisdiction in cases in which
they are prepared to accept the Court’s decisiogodd example of this is the recent
boundary dispute between Namibia and Botswana dasikili/Sedudu Island. The
dispute was referred to the Court by special agee¢mnd, although Namibia did not
hide its disappointment over the adverse decistotid not hesitate to comply with

the Court’s decision.

The isolated cases of non-compliance have nottafliabe popularity of the ICJ as an
institution for the settlement of disputes. Whereathe early years of the Court, it
was predominantly used for the settlement of depletween European states, it is

today more frequently used by non-European stpteticularly African states.
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VI) The limits of international adjudication

International adjudication is of relatively recemtigin. Many states still refuse to
accept adjudication as a method for resolving despbetween states, while those that
do, are mostly opposed to the extension of the {Goaompulsory jurisdiction. In
some quarters, the view prevails that legal disputéh serious political implications
affecting the ‘vital interests’ of states are nppeopriate for judicial resolution- that
they are not justiciable. Thus, in 1984, in tNecaragua Casgthe United States
argued that issues relating to the use of forcaildhbe dealt with by the political
organs of the United Nations and not by the Cotints view is contradicted by the
increased use of the ICJ to pronounce on highlifipall disputes- such as the NATO
bombing of Yugoslavia, and the alleged militaryemvention of Uganda and Rwanda

in the Democratic Republic of Congo.

No court, municipal or international, can avoidpancing on a legal dispute simply
because it has political implications. The Inteimadl Court, was correct, therefore,
when it dismissed the United States’ argumentsootjasticiability in theNicaragua
Case On the other hand, courts are inevitably seresitiy the political realities
surrounding a dispute and this may prompt thenvtmdapronouncing on the merits
of a politically contentious dispute by upholdifgetrespondent state’s preliminary
objections. The International Court chose this pegaute in 1966 in th8outh West
Africa Casein 1974 in theNuclear Tests Casem which Australia and New Zealand
sought to restrain France from conducting nucleststin the South Pacific and again
in 1995 in theEast Timor Casein which Portugal challenged the lawfulness of
Indonesia’s occupation of East Timor. Howevergfused to adopt this course in the
Nicaragua Casen 1986 and found that the United States had tedlanternational
law by attacking Nicaraguan territory and by givinglitary support to rebels
operating against the government of Nicaragua.SNgtrisingly, the judgments in the
South West African CastheNuclear Test CasesindEast Timorwere criticised for
showing too much caution, while the judgment in tNearagua Casewas
condemned for displaying too little caution. Théehnational Court faces the same
challenge as any other court. If it is to survigejadicial institution, it must temper
courage with caution. On the other hand, if itasmaintain credibility, it must on

occasion be bold, even at the expense of the pajoers.
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3.6.6.3.2 Advisory opinions

The Charter and the Statute authorise the Cougiwe advisory opinions at the
request of the General Assembly, the Security Chuaied other organs of the UN
and specialised agencies that have been so awtidrjsthe General Assembly. The
Secretary-General has not been empowered to reguoestivisory opinion. Neither

states nor individuals may request an opinion.

The Court will refuse to give an opinion if answeyithe question put to it would
amount to deciding a dispute between states, asvibiild undermine the requirement
of consent to adjudication. Thus in tl#atus of Eastern Carelia Casthe PCIJ
refused to give an opinion in a dispute betweetaRohand Russia over the status of
Eastern Carelia at the time when Russia was na¢rabar of the League of Nations.
The ICJ has distinguished this case in severaliapsn including the 197 Namibia
Opinion, in which the Security Council asked the Court d&or opinion on the legal
consequences for states of the continued preseén&euih Africa in Namibia. In
deciding to give an opinion, the Court held, fiysthat, unlike Russia, South Africa
was a member of the body requesting the opinior (flmited Nations) and had
participated in the Court’'s proceedings; and selypnidat the purpose of the request
was not to settle a dispute between states, basgst the UN in respect of its own

decisions on Namibia.

The Court will not give an opinion at the requestacspecialised agency unless it
relates to the activities of the agency. Thus, Goairt refused to give an advisory
opinion to the World Health Organisation on theal@g of nuclear weapons. The
Court did, however, give an opinion to the Genekskembly on this subject,
dismissing suggestions that it would go beyondudcial role in giving its opinion

on so controversial a topic.

Although an advisory opinion is given by the sameui€ that gives judgment in
contentious proceedings, and it therefore commémelsame judicial authority, it is
not binding, and consequently is not enforceablteumrticle 94 of the Charter. This
does not mean that it is without legal consequerfoesin practice, advisory opinions
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requested by the General Assembly and Security €lloane approved by the political
organ requesting the opinion, and thus, becomdatieghat guides the UN. This is
illustrated by the history of the South West Afr{@&éamibia) dispute before the UN.

In 1950, the International Court gave an advisginion on the International Status
of South-West Africa at the request of the Gen&sdembly, in which it rejected

South Africa’s claim that the Mandate for South Weadrica had lapsed on the
demise of the League of Nations, and held thatMbaedate continued in force and
that South Africa was obliged to account to the i its administration of the

territory. This opinion was endorsed by two furtbemions, dealing with the manner
in which the United States might exercise its suery role. In 1955, the Court held
that the General Assembly, in exercising its suigery role over South West Africa,
was not required to follow the unanimity votinge'wf the League of Nations when it
adopted resolutions, but might instead apply the-ttvirds majority voting rule laid

down in the Charter of the UN. In 1956, it heldttimaorder to obtain information on
South Africa’s administration of South West Africthe General Assembly’s
Committee on South West Africa might grant oralrivegs to petitioners- a practice

not followed by the supervisory body of the Leagti&lations.

These opinions were approved by the General Assenthit rejected by South

Africa- not because they were merely advisory, dutthe ground that, in 1950, the
Court had failed to consider certain informatiom@erning debates in the League of
Nations in 1946 over the future of the mandatedtteies. This deceptive argument,
which was simply a pretext for refusing to complghathe advisory opinions, led to a
confrontation with the UN which finally turned t@mtentious proceedings through
two nominee states- Ethiopia and Liberia- in orttersecure a binding judgment

enforceable under article 94 of the Charter.

When the Court put an end to this strategy in 18§6@inding that the applicant states
lacked the necessary interest in their claimsUNereturned to the advisory opinion
route. In 1971, the Court gave an opinion at tlguest of the Security Council in
which it held that the Mandate for South West Adritad been lawfully terminated by
the UN, that South Africa’s presence in Namibia G&suth West Africa became
known in 1968) was illegal, and South Africa wasligdd to withdraw its

administration from Namibia immediately. This omniwas repudiated by South
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Africa, but approved by the Security Council. Aslsuit became the basic law of the
UN on Namibia, culminating in Security Council Regmn 435 (1978) which
provided for the establishment of the UN TransitAssistance Group (UNTAG) to
implement the independence of Namibia through &ed fair elections under the
supervision and control of the UN. In 1990, fulleet was given to the 1971 Namibia
Opinion when South Africa withdrew its administoati and Namibia became

independent.

The 1971Namibia Opinion,and the earlier opinions upon which it was basezte
not enforced by the Security Council as bindinggjuents under article 94 of the
Charter. Instead, they were enforced by the SgcGouncil under its general powers
in the Charter for the maintenance of internatiopahce and the settlement of
disputes. The effect, however, was the same- tipdiementation of a decision of the
International Court by the Security Council. Itige that the enforcement of the 1971
Opinion took nearly 20 years, but it is unlikely that tipsocess would have been
quicker if the Court had rendered a binding judgtragainst South Africa in 1966.
This is historical speculation, but it does sexwemphasis that there is little practical
difference between the legal effect of an enforlee@lgment and that of advisory

opinion.

The importance of an advisory opinion is furthéustrated by the 1996 advisory
opinion of the Court on théegality of the Threat or Use of Nuclear Weapons
Although the Court avoided pronouncing on the liggadr illegality of the use of
nuclear weapons by a state in an extreme circumstahself-defence, in which its
very survival would be at stake, i®pinion undoubtedly ‘delegitimizes’ recourse to
nuclear weapons by holding that the threat or Giseiclear weapons would generally
be contrary to the rules of international law apgdble in armed conflict, and, in
particular, the principles and rules of humanitateawv.

In 2004, the ICJ gave an advisory opinion on Lé&gmhsequences of tli&onstruction
of a Wall in the Occupied Palestinian Territorin which it held that the wall or
barrier being built by Israel, the occupying powar, the Occupied Palestinian
Territory, is contrary to international law; thatrdel is under obligation to cease
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forthwith the construction of the wall and to digmtia sections of the wall that had
already been built; that Israel is under obligatiormake reparation for all damage
caused by the construction of the wall; that alited are obliged to withhold
recognition of the illegal situation resulting frahe construction of the wall; and that
the UN should consider what further action is reeglito bring to an end the illegal

situation resulting from the construction of thellwa

In the Opinion, the ICJ also pronounced on a number of other lsgalkes. It found
that the Fourth Geneva Convention relative to thedetion of Civilian Persons in
Time of War of 1949, is applicable to the occupatiof Palestine; that, as a
consequence, lIsraeli settlements in the Palesti@artory are unlawful; and that
Israel is obliged to comply with international hum@ghts conventions to which it is
a party, in its treatment of the people of PalestMot unexpectedly, th@pinion has
been subject to criticism. It has, however, beerepied by the General Assembly.
The Opinion on The Wallshould, like that of the ICJ ddamibia guide the political
organs of the UN in their handing of the Palesissie, as it is an authoritative
statement by the juridical organ of the UN on the boverning the dispute between

Israel and Palestine.

Unit summary

Both in terms of membership and its role, the UNthe biggest and the most
important international organisation. Learning fotine drawback of the League of
Nations and replacing the same, the UN was setitlptthie purpose of maintaining
international peace and security; developing frignetlations among; achieving
international co-operation in solving internatioqmbblems of an economic, social,
cultural, or humanitarian character; and promo&ind encouraging respect for human
rights and for fundamental freedoms for all withadistinction as to race, sex,
language, or religion; and to be a centre for hawimng the actions of nations in the

attainment of these common ends.

In carrying out its rules, there are principlest tihdollows. The principlesinter alia,
include: sovereign equality of states; non-intetwanin the domestic affairs of states;
assistance in preventive or enforcement action;-usan of force; fulfilment of

obligations; and pacific settlement of disputes.p&s article 4 of the United Nations
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Charter, membership in the United Nations is opemlk other peace-loving States
which accept the obligations contained in the pre€darter and, in the judgement of
Organization, are able and willing to carry outsiebligations. The admission of
any such State to membership in the United Natafide effected by a decision of
the General assembly upon the recommendation oSdoarrity Council. A member
of the United Nations against which preventive wioecement action has been taken
by the Security Council may be suspended from tkercesse of the rights and
privileges of membership by the General Assemblynuine recommendation of the
Security Council. The exercise of these rights pnidileges may be restored by the
Security Council. A Member of the United Nationsigthhas persistently violated the
principles contained in the present Charter magxpelled from the Organization by
the General Assembly upon the recommendation aséwairity Council.

The organisational structure of the UN is providedtrticle 7 of the Charter. As per
this article, the General Assembly; the Securityui@il; the Economic and Social
Council; the Trusteeship Council; the Internatior@burt of Justice; and the

Secretariat are the principal organs of the UN.

The General Assembly is an organ that is compobetember states of the UN. The
Security Council is the executive body of the Uditdations and is given primary
responsibility for the maintenance of internatiopaglace. It is composed of 15
members: five permanent members and ten non-pemhamembers, elected by the
General Assembly for a term of two years. The fpeemanent members are China,
France, Russia, the United Kingdom, and the Urfitedes. The Economic and Social
Council consists of fifty-four members elected I tAssembly for 3 year terms.
Much of the work of the United Nations in the ecomo and social sphere of activity
is performed by the Economic and Social Councike Becretariat of the UN consists
of the Secretary-General and his staff, and caresitvirtually an international civil

service. The ICJ is the judicial organ of the UN.

Review questions

1. What were the shortcomings of the League of NaHoWghat were the

provisions incorporated or excluded to get ridhaf problems?
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Use of force is, in principle, prohibited in theNUWCharter. There are cases,
however, where use of force may be legitimised.pl&r those situations
under which the use of force under internationaliallowed?

. As reported by different media and human rightsivets, the current
Sudanese government is alleged to have systenhataoad grossly violated
the human rights and freedoms of the Darfur pedpbes this scenario invite
the Security Council to take forcible action undee chapter of the UN
Charter? Why/why not?

. Of the purposes for which the UN is establishednteaance of international
peace and security and promotion, protection, aspand fulfilment of
human rights and freedoms are the important onesydD think that the UN
Is successful in achieving these purposes? Whyivaty

. List down and explain the grounds on which the m@&}y assume contentious

jurisdiction?
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CHAPTER FOUR
SPECIALIZED AGENCIES OF THE UNITED NATIONS

In the preceding chapter, we have discussed theipal organs of the UN. This
chapter is devoted to discussing some of the negecialized agencies of the UN.
The specialized agencies are based on inter-goestainagreements and perform
vast international functions in the economic, spaaltural, educational and health
fields. Article 57 of the United Nations Charteopides that the various specialized
agencies established by inter- governmental agneearel having vide international
responsibility, as defined in their basic instrutsenn economic, social, cultural,
educational, health and related fields, shall beudint into relationship with the
united nations in accordance with article 63. Swagencies thus brought into
relationship with the united nations are calledcsgzed agencies of the united
nations. Article 63 provides that economic and a&ocouncil may enter in to
agreements with any of the agencies referred tartiole 57, defining the terms on
which the agency concerned shall be brought intatiomship with the United
Nations; such agreements shall be subject to theowal by the general assembly.
The economic and social council may co-ordinate dbevities of the specialized
agencies through consultation with and recommeodati such agencies and through
recommendations to the general assembly and tmémebers of the United Nations.
Article 59 further provides that the organizatiomals, where appropriate, initiate
negotiations among the states concerned for thatiore of any new specialized

agencies required for the accomplishment of thpgaes set forth in article 55.

The United Nations thought it proper not to také fasponsibility in the various
fields and to allow the specialized agencies tdoper functions in the Economic
social, cultural, Health and related fields. Foliogvwere the three reasons for this
decision: (i) the framers of the charter of the tddiNations were of the view that it
was neither possible nor proper for the United dietito take full responsibility in
these fields. If the United Nations had taken thieresponsibility in these fields, the
organization would have become a very complex, dimated and unwieldy; (II)
since most of the functions in the Economic anoci& fields are technical, it was

thought to be a wise decision that small (smahantthe U.N.) specialized agencies
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comprising of the skilled and trained technical exg, should be allowed to perform
these functions; (iii) much of the work of the sipdized agencies is administrative
which some such agencies had very successfullyimeed in the past for several
years. The examples of international Labor Orgdimmaand universal postal Union

deserve a special mention in this connection.

It was also thought proper that these inter-govemmal agencies should remain
independent of the United Nations, but may be bnbugto relationship with the
United Nations through special agreements. Therexpee has shown that the above
decision was correct, for the specialized agenaresnow successfully performing
manifold functions in the various social, cultureducational, health and related
fields.

After in depth analysis of this chapter the studemitl able to:-

» Describe the general nature of specialized agencies

» Make a Comparative survey of institutional prowsoon the subject of
Membership and Organs;

* Analyze the “legislative” processes of the spezaliagencies;

» Explain how specialized agencies Interpret theirstitutional texts;

» Discus the Sanction and enforcement procedurgsesiaized agencies;

* Show how specialized agencies develop internatiamad; and

* Describe Some UN-Specialized Agencies; particularithe World Bank
Group, World Health Organization and the Food agddulture Organization

4.1 The General Nature of the specialized agencies
All the specialized agencies have the following owon features:
I. Their legal existence is the result of inter-goveemtal agreements and most

of the states are the members of these speciageakcies.

II. All the specialized agencies have been broughwtimetationship with the

United Nations through special agreements.
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lll. Each specialized agency has a constitution or ehast its own which

describes the duties, functions, constitution,. ed€.the organization.

IV. Each specialized agency has almost the same genenaititution. For
example, each specialized agency has an assemigignéerence which has
the representation of all the members; each ha&xatutive Council or
committee which performs executive or supervisamctions, and each has a
Director or Secretary General whose functions aneesto that of the secretary

General of the United Nations.

V. Each specialized agency has a secretariat of its ow

While there are the above mentioned common feataral the specialized agencies,
there are also some dissimilarities on the bastihef nature and the functions which

they perform.

4.2 Comparative Survey of institutional provisions
4.2.1 Membership

A broad distinction is discernible between “adndtt@nd “original” members. The
admitted members may well be of different categorfddmitted” members may
become members by virtue of an admission proceirnthe Organization itself.
This varies from a vote of approval by two —thiafghe existing members, or four-
fifths or even a simple majority and in some cabese is a further prerequisite to
admission by the plenary organ in the necessitafimcommendation by an executive
organ. In the case of the ILO, the “governmentaitefest in admissions is
safeguarded by the requirement that the two-thiate of the General Conference

must include two- thirds of the governmental deleggresent and voting.

Other “admitted” members become members, not kyeiof admission processes,
but as of right. In these cases States which amabees of the United Nations are
admitted as of right, simply by communicating anfat acceptance of the convention
to the secretary-General or Director-General of dhganization concerned or to a

government which exercises depositor functions
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The “original” members will normally include eithaghose States which were
members of the organization to which the new ogtion is the successor or those
states which were invited to participate in the feoence which drafted the
constitution of a new organization. Otherwise tlgmnatory States are given a period
of time within which they may ratify or otherwise€cept the convention and thus

qualify as original members.

There is also a device for “associate” rather thalh membership, enabling
participation by entities less than fully soveregmtes. In the WHO “territories or
groups of territories which are not responsible tiee conduct of their international
relations” may be admitted upon application by $i&te or other authority having
responsibility for those for reactions. WHO hasutated the rights and obligations of
associate members by a resolution of the first tHeadsembly which deprives them
of a vote in the assembly or main committees anthembership of the Executive
Board? These are all useful devices, possible ‘inoa-political” organization, for
associating with the work of the organization eegitother than sovereign States.
Similar provisions exist in IMCO and ITU, both ofhieh specifically anticipate a
trusteeship territory administered by the UN Asasgible candidate for associate
membership. Not unnaturally, such associate merhipedoes not confer quite the
same rights as full membership, and in the congiita of IMCO and ITU such
members don’t have the right to vote in the assgndl in the case of ITU, in any
organ of the Union; nor are they eligible for electto certain bodies (conical or
maritime Safety committee in IMCO; any organ eldctey a plenipotentiary or
administrative conference in ITU. Whether “assaxiatembership” will ever be
accepted within the UN, as a means of dealing with “mini-States,” is doubtful,
although there would be advantage in a form of @aton entiting them to
participation in economic and social activities ledtluding them from the political
activities. Associate membership is, of courseyigeddifferent solution from the kind
of tripartite representation in the ILO, of whichet members are states, but from
which delegations are not exclusively governmestalas to give representation to

non- state interests.
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In general, not all the specialized agencies limémbership to state. WMO
embraces” any territory or group of territories maining its own meteorological

Service”.

Membership can generally be suspended or termin&espension is action by the
organization in the nature of a sanction, and smmpulsory termination. Voluntary
termination of membership is frequently expressigvled for, unlike in the UN
charter or in the constitution of WHO. by givingight of withdrawal upon notice
which may vary from one to two years, and ofteryaiter the organization has been
established for a certain number of years, for etarfour, years in the case of FAO
.Whereas IMCO, ICAO, ITU, WMO and UPU contain natlfier condition to the
right to withdrawal, organizations like the ILO d&taa withdrawal to take effect only
upon fulfillment of all financial obligations arisy from membership and without
prejudice to the validity of any conventions rafi The withdrawal provisions of the
“financial” organization are understandably, mooenplex. whilst withdrawal can be
effective immediately upon notification, Withdrawlabm any of the Bank, the fund
or the IFC brings about an automatic withdrawahtfrthe other two, and there are
detailed provisions on the settlement of accouptsyiding for purchase of the

retiring member’s shares.

4.2.2 Organs

(a) Plenary organs

All the agencies have one or more organs on whicimembers are represented,
although "associate” members may not have a vdie.filequency of their meetings
varies very much with the kind of functions whidtetorganization possesses, and so
does the division of powers between the plenarnamragnd other organs of limited

composition.

The plenary organs of FAO, UNESCO and WHO are égjtila¢ dominant organs of
their respective organization. The dominance of ftenary organ is variously
expressed. In WHO the function of the Assemblytasifistruct the Board in regard to
matters upon which action, study, investigation report may be considered

desirable”; it is the Assembly which is entrustedhwthe “legislative” process. In
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ICAO the Assembly may “delegate to the Council plogvers and authority necessary
or desirable for the discharge of the duties ofdtganization and revoke or modify
the delegations of authority at any time” (Art.49(the Council is to “carry out the
directions of the assembly” and has to report ttfoas of the convention to the
Assembly. This repository of power with the plenamgan, and the comparative
subjection of the organ of limited composition, da important feature of these
agencies and is well worth the attention of thoke Wiamiliar with UN, tend to think
of the organ of limited composition as the exeaijteffective organ where real power
alone lies.

In UNESCO it is for the General Conference to “daiee the policies and the main
lines of work of the Organization“and the executiBeard is to act "under the
authority of the General conference...” being respgmasfor the“execution of the
programme adopted by the Conference . . ..” In RA® conference which “shall
determine the policy and approve the budget ofdiganization” and which may
make recommendations to members; the council shll have “such powers as the
conference may delegate to it,” and there is adfspowers which cannot be so
delegated.

The plenary organ meet usually annually, althoughFAO and UNESCO it is
biennially, but all have a procedure for extraosadyn session on the call of the
executive Board (UNESCO), or on the request of Board or a majority of the
members (WHO).Representation is more orthodox at tmly Sates, or associate
members other than States, are represented. Eatehhsts one vote and the basic
voting rule is generally a simple majority excephese a two-thirds majority is
required for matters such as recommendations to beaen submission of
conventions, admissions, approval of the budget, Atticle 60 of the WHO
constitution lists a number of “important questidnequiring a two thirds majority,
requires two thirds for the determination of aduhfl categories of “important
guestions, and otherwise requiring a simple majotit the other organizations the
requirement of two thirds is stated in specifiacdes throughout the constitution,

rather than having the voting procedure groupeal amie article.
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The assembly of IMCO must be treated separatelyjtfoontains features which
make it sui-generis. It meets every two years,oaltfn extraordinary sessions can be
summoned by the council or one-third of the membkssfunctions consist of the
election of its own officers, formulation of itsles of procedure. The voting of the
budget, and consideration of the reports of thencbare in fact the normal functions
of a plenary organ. But it is apparent that it doesenjoy vis-a-vis the Council, the
same dominant role which the plenary organs ofdiganization reviewed above
enjoy. Whilst it may establish permanent subsidiboglies, it may only establish
permanent subsidiary bodies “upon recommendatiothefcouncil” (Art.16 c).lts
powers of election of members to the Council aredMaritime Safety committee are
carefully circumscribed by the provisions of aegl1l7 and 28 dealing with the
composition of those organsVhilst the Assembly is to perform the functionstio¢

organization “it is expressly provided that:

“. .. in matters relating to article 3 (a) afid, the assembly shall refer such
matters to the council for formulation by it of amgcommendations or
instruments thereon, provided further that any meoendations or instruments
submitted to the Assembly by the council and natepted by the Assembly
shall be referred back to the Council for furthemsideration with such

observations as the Assembly may make” (Art.16 (h).

Hence in matters connected with the Essential m@pof the organization, purposes
of the Organization, as set out in Article 1, or tlme drafting of conventions,
agreements or other instruments to be recommendegovernments and inter-
governmental organizations, or in the conveningafferences, it is for the Council
to take the effective action .Formally, it will biee Assembly which recommends to
governments, but in practice these recommendatalh®e those of the council, for
the Assembly has no power to alter the Councilonmemendations, only to refer
them back to the Council with its comments. Sinylawhilst the Assembly is “to
recommend to members for adoption regulations contg maritime safety, or
amendments to such regulations ...,” these regulsitare not the Assembly’'s own
work, but rather the regulations which have bedarred to it by the maritime safety
committee through the Council (Art.16(i)).
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The evidence so far suggests that this relatiordbgs work out in practice. Certainly
reading of the constitution conveys the impressitat the major maritime powers
which are certain of representation on the Coumeid the Maritime Safety
Committee have so drafted the constitution as suenthat effective power remains
in their hands in the organs of limited compositiand does not stray into the

unpredictable forum of the Assembly, in which eadmber has one vote.

In factn,one is reminded very much of the Generakelnbly —Security council

division of power; yet, as has been seen, the yemrsbring a shift of power which

the reading of the constitution can never anti@p¥thether this could happen in this
organization, with a plenary assembly meeting anrgry two years, and with no

power to establish permanent subsidiary organsrjgmopt, is open to doubt.

The IMF, Bank, IDA and IFC form a group with distthand similar, characteristics.
Their plenary organ is the Board of Governors, iimg of one governor and one
alternate, meeting annually or at such times aBBtheed or the Executive Directors
determine; extraordinary meetings can be calledii®y members or by members
having one-quarter of the total voting power. Egokiernor serves for five years and
can be reappointed. The operational link betweenBank and the IFC is so close
that Article IV (2) of the latter’s constitution @rides that the governors or alternates
of the Bank shall be ex officio governors or altgive of corporation; moreover, the
annual meeting of the IFC Board is held "in confimt with the annual meeting of
the Board of Governors of the Bank”(Art.2(e)).Agains these plenary organs which
really control the policy of these organizations the IFC "all the power of the
corporation shall be vested in the Board of Goves'hfArt.) IV (2)); in the fund “all
powers of the fund shall be vested in the Boar@afernors” (Art. 12 (2)); and in the
Bank similarly (Ar.5 (2)). The unusual feature dfetorgans is their system of
weighted voting. As mentioned above, the variatiothe degree of participation and
real interest is easily measured here in termi@fttual subscriptions. Hence in the
fund each governor casts the number of votes edldti the member appointing him,
and in the Bank and the IFC each member has 2%¥\@tis an additional vote for
each share held; except where the constitutiongsigeootherwise e.g. when the

authorized capital of the IFC is increased), thiéngprule is simple majority.
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The General Conference of the ILO is the principegan in that the work of
formulating recommendations and conventions takiesepthere. The governing
body, the organ of limited composition, has a monre subsidiary role. It comprises
all the member States. Yet each member sends émuesentative,” of whom two
shall be Government delegates and the two othealh B delegates representing
respectively the employers and the work-peopleagheof the members.” (Art.3) All
are designated by the government, but the two mwemgmental delegates must be
"chosen in agreement with the industrial organmad if such organizations exist,
which are most representatives of employers or vpadple, as the case may be in
their respective countries. Herein lies the famGusgpartite” character of the ILO,
which is duplicated in the governing body also; firedominance of the “state-
interests” is numerically assumed, but the introidmc of these new interests
represented revolutionary step. The expenses ofidhegovernmental delegates are
borne by the budget of the ILO. Each delegate i&leh to vote individually on all
matters, so that alignments develop which cut regtross national alignments. The
autonomy of the three distinct groups presupposesationship within the national

state in which state, employers and employeesdependent of each other.

The basic voting rule in the ILO General Conferercasimple majority, although,
again, in matters which involve responsibility wiis essentially governmental, the
voting procedure is altered so as to enhance thé&atoof the numerical superior
governmental delegates. Budgetary and financialtersatrequire a two-thirds
majority, so does the adoption of a Convention ecdmendation, the scrutiny of
credentials, amendments of the constitution, charfigeat, and of course, admission
of new members. This last requires a two thirdsomnitgj of governmental delegates

within the overall two-thirds majority.

ITU, UPU and WMO may be dealt with together sinbeyt have certain common
features which stem from the fact thus they arey veuch technical organizations
anticipating the minimum of political problems atmhcerned with the supervision of
and occasional improvement of a working regimelistaed by the constitution and

annexes. For this reason the plenipotentiary center of ITU and the Congress of
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UPU meet not at regular intervals but at datesroeted by each conference or

congress, and the congress of WMO at “intervalseroeeding four years.”

The congress of UPU meets every five years in dalegvise or complete the Acts of
the previous Congress. The functions of the ITUhipletentiary Conference include
the revision of the convention, determining genexicies, establishing the budget,
considering the report of the Administrative Coliran the activities of the Union,
and entering into agreements with other internafitaodies. Both organizations also
provide, in their constitutions, for “Administraévwconferences” which, in the case of
ITU, meet concurrently with the plenipotentiary @emence and, in the case of UPU,
as and when requested by two -thirds of the membEhe task of these
administrative conferences, all plenary conferente$o deal with “questions of an
administrative nature”(UPU) and revision of theulagions or other matters referred
to it by the plenipotentiary conference (ITU). Thoese two levels of plenary
conferences, the one general, the other specializeddded in the case of ITU,
because of the variety of forms of telecommunicegjoset a third in the form of the
“Consultative Committees.” These, named as perntamrgans of the Union, are the
International Telegraph and telephone Consultatimamittee (C.C.I.T.T), and the
international Radio consultative Committee (C.CO.[MRese committees carry the
specialization of the work of the union one stagghier. The members of the various
committees include not only the administration amibers and associate members,
but also “any recognized private operating agenbtycly with the approval of the
member or associate Member which has recognizexptess a desire to participate
in the work of these committees. Each consultateenmittee also has its own
organizational complex in the form of a plenaryessly, meeting every three years,
study groups, a Director and a specialized secagtaistinct from the General

Secretariat of the Union.

The UPU in 1957 created a new Consultative comenifgostal States (CCPS), with
a Management Council of 26 states elected by tingregs: the CCPS has plenary
membership and, as a committee of congress, medstiveen sessions of congress
so as to offset the disadvantage of the long iatsrbetween congresses. Both the
ITU and UPP, under their new constitutions, haval#shed rules of procedure (or

Regulations) which apply to each successive plecamnjerence.
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In WMO the plenary organs are but one, the congréssmembers are to be
representatives of members amongst which one “dhd the director of its

meteorological service, as its principal delegate”.

There is also power to establish technical comminssiof experts so that, given the
relative homogeneity of meteorological problemsc@aspared with the rather diffuse
character of the telecommunication services, thicansidered adequate without
resorting to the different levels of specialize@nary conferences and committees
found in ITU. The function of Congress are, in diddi to the normal plenary
functions of elections, considering reports frore thrgans, etc., to adopt technical
regulations covering metrological practices andcedure, to determine general
regulations prescribing the constitution and fumtsi of the various other bodies of
the organization, subject only to the conventiamj & determine general policies;
this is clearly “the supreme body of the Organa@{(Art.6 (a) .Each member has
one vote and the predominance of state interesiscisred by allowing a vote only to
State members(not therefore to "territories or geoof territories”) on matters like
amendment of the convention, membership, and oektiwith other inter-
governmental organizations (Art.10 (a)).Votingh@mally by a two-thirds majority,
except for election of individuals to serve in oca&pacity or another (i.e expert

commissions) which is by simple majority.

(b) Organs of limited composition

Recent years have seen an expansion in size & ¢ngans, largely in recognition of
the increase in total membership. The IMCO strigctsivery much a pattern followed
in ICAO; obviously co- operation in civil aviatioand in shipping will pose some
what similar problems and call for some what simi@nstitutional techniques.
IMCO has a council of 24 members elected by theeAddy and composed as

follows;

Article18 "(a) six shall be Governments of stataghwhe largest interest in

providing shipping services;
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(b) Six shall be Governments of other sates with Hrgest interest in

international seaborne trade;

(c) Twelve shall be governments of states not etecinder (a) or (b) above,
which shall have special interests in maritime gport or navigation and
whose election to the council will ensure the reprgation of all major

geographic areas of the world.

This formula differs from the previous formula undie original 1948 constitution.

Another significant difference is that, whereas emthe original formula it was for

the council to determine which States fell intotaier categories (thereby limiting the
area of discretion left to the Assembly) the prédemrmula merely prescribes the
principles to be applied by the Assembly but othseweaves it to the Assembly to
conduct the elective process. This is symptomatidthe move away from the

dominance of the council over the Assembly whicls waharacteristic of the original
constitution. It is also symptomatic of the tenderio place more emphasis on
equitable geographical distribution of seats asd ten “technical” criteria: this, as we
shall see, is even more obvious is in relationh® ¢hanges in the Maritime Safety

Committee.

The council meets at a month’s notice “as oftenmag/ be necessary” upon the
summons of the chairman or upon the request ofdomnore members. Its functions
are to receive the reports of the Maritime Safaignmittee for transmission to the
Assembly with its own recommendations, appointmehtthe Secretary-General,
submission to the assembly of a report on the dzgdaon’s activities and of the
budget estimates, conclusion of agreements witlkerodihganizations subject to the
approval of the assembly, and, between sessiotiteAssembly, to “perform all the
functions of the organization . . .” (Ars.22-27)éloting procedure is the same as for
the Assembly.

The other limited membership organ in IMCO is thariime Safety Committee.
This, now consisting of 16 members is elected lgy Alssembly but by a formula

which similarly weights the composition to ensuremiership for certain states. Of
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the 16 all must be “Governments of those statesngasn important interest in

maritime safety, of which;

(a) Eight members shall be elected from among theaegest ship owning states.

(b) Four members shall be elected in such manner esdure that, under this sub-
paragraph, a state in each of the following areaspresented;
[. Africa.
[I. The Americas.
lll. Asia and Oceania

V. Europe.

(C) The remaining four members shall be electechfeomong States not otherwise

represented on the committee.

It might be thought that such a clause providefigahtly Specific criteria. However,
in organizations like ICAO and IMCO, whilst the cpasition of these limited organs
is taken out of the realm of pure discretion, threrains the possibility of dispute on
the interpretation of these criteria. In IMCO thetgntialities for dispute were fully
realized when at the very first Assembly the eiglatgest ship-owning nations”
elected to the Maritime Safety Committee did naiude either Liberia or Panama,
despite the fact that in a working paper beforethe list of member States in
descending order of total gross registered toncagtained Liberia as third State and
Panama as eighth. The debate revealed a wide diveggof views on the
interpretation of the relevant phrase, and, attléaspart, the opposition to the
candidature of these two states was part of a wmjgrosition to “flags of
convenience,” i.e. the practice of certain Statesegistering vessels which, apart
from the fact of registration, had little conneatiwith the States concerned or their
nationals. The question was then referred to tellfor an Advisory Opinion, in this
form: “Is the Maritime Safety Committee of the int@overnmental Maritime
Consultative committee, which was elected on Janud&r, 1959, constituted in
accordance with the convention for the establishroethe Organization?”
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In its Opinion of June 8, 1960 the Court rejectied Yiew that the use of the word”
elected” gave a discretion to the Assembly, and the view that these eight were
necessarily entitled to be elected. The propertteshe applied in determining those
eight was the strength of their registered tonnage, not only of such tonnage as
belonged to nationals of the state; such a testemasy applied, and the facts on
which it rested easily ascertained, and it was m@e consonant with international

practice, Maritime usage and other internationalitm@e conventions. The failure to

elect Liberia and Panama was consequently a biafable convention.

The actual functions of the Maritime Safety comesttare to consider matters

concerned with aids to navigation, construction agdipment of vessels, manning

from a Safety standpoint, rules for the preventdrcollisions, etc. , and generally

matters directly affecting maritime safety. Its posal is submitted to the assembly
through to council. It meets annually and voteadiag to the same procedure as the
assembly and council, and its members are eleded ffour —year term and are

eligible for re-election.

The Council of ICAO is a “permanent body resporesitol the Assembly” (Art.50); it
therefore has no constitutional provisions aboatftequency of its meetings and is
left, in practices, to do just what the GoverningdB of ILO is constitutionally
enjoined to do, namely, “fix its own times of meeti’ It consists of 33 states elected
by the Assembly in elections every three yearsrethge no system of “Staggered”
elections. The assembly’s discretion in making ¢hetections is limited by a
constitutional formula designed to afford repreagah to the States most vitally
affected, no precise criteria are provided to aeiee “Chief importance” and “largest

contribution,” so, to that extent, the formula rsedastic one. Article 50(b) provides:

“in electing the members of the council, the Askbmshall give
adequate representation to (1) the states of ¢tmpbrtance in air
transport; (2) the states not otherwise includedivimake the largest
contribution to the provision of facilities for ernational civil air
navigation; and (3) the states not otherwise imnmtudwhose
designations will insure that all the major geodmepl areas of the

world are represented on the Council.”
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The council is clearly subordinate to the Assemhl§carries out the directions of the
Assembly,” reports to the Assembly, administerafices, appoints the Secretary —
General, collects and publishes information, maktedies and may conduct research.
Its more unusual functions are the mandatory fonstiof appointing and controlling
the Air transport Committeand the Air Navigation Commission, of reporting to
States any infractions of the Convention and toAksembly when a state has failed
to remedy such an infraction, and of adopting maé&pnal standards and practices.
Clearly it is from the latter more technical botigt the council will look for advice in
pursuing this last function. The council votes bynajority of its members, but no
member may vote in the consideration of a dispotevhich it is a party and
participation without vote is envisaged for spdyiaffected States not members of

the Council.

In the ILO the governing body is, because of ifgaitite character, unique amongst
the organs of limited composition in the specializagencies. Of the 56
representatives, 28 are representatives of govensind of employers and 14 of
workers. Of the 28 government representatives, rH ta be appointed by the
members” of chief industrial importance” (Art.7 Y2nd the other 18 are elected by
the conference. The task of determining which memnkare”of chief industrial
importance” is now entrusted to the governing bodfich is enjoined to make rules
and to ensure that the question is considered bynpartial committee before being
decided by the governing body. There is, furtherjght of appeal by a member
against the decision of the governing body to tbeference. The device is an
interesting comparison with that used in the Ség@ouncil for determining which
States, because of their predominate interesieimiiters with which the organization
is concerned, shall have security of tenure onekecutive organ. The charter’s
solution was to actually name the” Big Five,” thnesdering the choice a final one,
bearing in mind the fact that the veto appliesneadments of the Charter. Here, in
the ILO, the solution allows for a change of impoite in the members; admittedly it
may be far easier to adopt statistical criteriandistrial importance than of political
power. The governing bodies as a whole enjoy agesf office of three years; there

are no “staggered” elections.
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The functions of the governing body are generalesupion of the international
Labour office (the secretariat), formulation ofipds and programmes, the settling of
the agenda for meetings of the conference, drafpngposals for the budget,
appointment of the Director-General and an impartarte in situations where a
complaint of non-observance of a convention by anb®r is made. The “legislative”
work of the ILO is a matter for the conference, ti@ governing body, except when
the constitutions requires, a two-thirds majoripting is by simple majority of the
representatives of governing body. Apart from timeimerical superiority, there is no
voting privilege for the governmental representivor for those from the States” of

chief industrial importance.”

FAO, UNESCO and WHO may be taken as a group far threited membership

organs contain no such specific criteria for mersbigrether in whole or in part.

UNESCO has an Executive Board of 45(formerly 24)niers elected by the General
Conference which meets twice a year or in speaskisn, if convoked by the

Chairman or the members. The members are Statesexgatives, but there is a clear
attempt to secure a Board of technical competendeaensure that, in their capacity
as members of the Board, they act as represerdasivime conference rather than of
their states. This is seen in the provision thaglecting them, the conference” shall
Endeavour to include persons competent in the #res,humanities, the sciences,
education and the diffusion of ideas, and qualibgdheir experience and capacity to
fulfill the administrative and executive duties tfe board’(Art.5(2)).lt is also

provided that regard shall be had “to the diversify cultures and a balanced
geographical distribution,” and, though eligible derve two consecutive three-year
terms, no member is eligible for a third. Moreovelgctions are” staggered,” 10
members being elected each year. There is theefugovision only capable of

insertion in a “non-political” organization of glabcharacter, that the members “Shall
exercise the powers delegated to them by the Gleoenderence on behalf of the
Conference as a whole and not as representativesthefr respective

Governments”(At.5(11)).This is something of a coamise between the traditional
Sate representative and the independent experte§dential function of the Board is

to undertake the execution of the programme addpyettie conference to which the
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Board is responsible. Again, the voting proceduaes not provided for in the

constitution, but in the rules of procedure, amdpte majority is the basic rule.

FAO has a Council of 49 members elected by thearente which also formulates
the rules governing their tenure and other conaktiof office. This is not the policy-

making organ, but rather the conference is, andgtiveer of the council are such as
the Conference may delegate to it .The voting mtoce is not contained in the
constitution but is left to the rules of procedars is basically a simple majority rule.
The technical side of the work is dealt with by wner of technical committees
(Program, Finance, Commodity problems, Constitaiaand Legal Matters) and by
the regional offices specifically provided for imet constitution (Art.10) and regional

conferences.

The executive Board of WHO is very similar; its @@rmerlyl8 ) member states,
elected by the Assembly, and taking into accounitable geographical distribution,
are directed to designate "technically qualifigrsons. They exercise their powers
"on behalf of the world Health Assembly,” so theeintion of avoiding a pure
representation of state interests is the same &NIBSCO. Elections are for three
years and are staggered, ten being elected eachaag is governed by the same
procedure as in the Assembly (Art.60(c) .Its taskexecutive organ, is essentially to
carry out the decisions and policies of the Assgndithough it has a certain
independent power of action to deal with epidenang sudden calamities. As in
FAOQ, there is considerable stress on regional @aijon, so that a quite separate
strata of organs is to be discerned, necessarilymated composition. There are in
fact six regions, geographically defined by the &sbly under its powers in Chapter
Xl, each consisting of a separate regional, “orgatndn“ with a regional committee
and a regional office (Secretariat); naturally memship of regional committees is
confined to members and associate members ofeber.

WMO also has an executive committee, meeting yeaty taking decisions by two-
thirds majority of the votes cast, rather thanmpde majority; each member has one
vote. The actual number of members is not specdgeduch but a “balance” formula,
rather like that used in the Trusteeship Coungiljsed in that membership consists of

the President and Vice-presidents, the Presiddntsgonal Associations, Directors
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of meteorological services of members” equal in bamto the number of regions,
provided that not more than one-third of the memluérthe executive Committee . .
.shall come from one region”(Art.13(C ) .Such Dtms as are necessary to complete
the balance with the regions are elected by casgiEhe functions are the customary
ones of supervising the execution of the resolstiof the congress, providing
technical information, making  studies, preparinge tagenda of congress,
administering finances, etc. but there is a soméwhasual one in its power to ‘adopt
resolutions arising out of recommendations of #@hihical commissions on matters
of urgency affecting the technical regulationgArt.14 (b)). This “legislative” role is
necessary in cases of urgency precisely becausgr€smmeets once in four years. It
will be noted that the representatives are presiytabhnically competent, and are
elected in their personal capacities and not agseptatives of governments.

WMO also has a strong emphasis on regionalism, Redional meteorological
Associations, which therefore qualify as organdéimafted membership, are provided
for in Article 18.These meet “as often as neces$aapd so far six regional

associations have been formed.

The ITU has an Administrative Council, introducadlB47 specifically to provide for
continuity of administration in the long intervdl fove years between plenipotentiary
conferences. It meets yearly, or upon the requesixomembers, and has a total
membership of 36(formerly 25) members of the Unilacted by the Plenipotentiary
conference. Though representatives of membersndindduals must be “qualified in
the field of telecommunication services,” and theu@cil ensures the efficient co-
ordination of the work of the Union, approves the@al budget, arranges for the
convening of the plenipotentiary and administrateaferences and generally acts in
the interval between conferences "on behalf ofglemipotentiary conference within
the limits of the powers delegated to it by theeld{Art.9(9).The character of the

organ is thus similar to the executive Boards oBAECO and WHO.

The second organ of limited membership in ITU swhver, much more striking in
the degree to which its composition is “experthetthan “governmental”. This is
the international Frequency Registration Board, arghn of five members elected

from candidates sponsored by countries. As a ngarmoin 1947, its task is to “effect

113



an orderly recording of frequency assignments nmadéhe different countries . . .
with a view to ensuring formal international recigm thereof,” and to advise
members with a view to “the operation of the maxampracticable number of radio
channels in those portions of the spectrum wherefoh interference may occur.”
For this technical task it is composed of “indepartdmembers,” elected by each
world administrative radio conference, who are taoteceive instructions from any
government or person, and members must’respedantémational character of the
board”. Members of the Board cannot participateamry manner in any branch of
telecommunications apart from the work of the Bodrdey thus come very near to

assimilation to international civil servants.

The three “financial” organizations namely the Furide Bank and IFC. The
Executive Directors of the Fund establish the pattend it is a pattern quite different
from those considered above, for, as the name @spthis is truly an “executive”
organ. The Directors are “responsible for the cahddé the general operations of the
Fund and for this purpose shall exercise all thegre delegated to them by the Board
of Governor”(Art.12 (3)). In short, the Directorgezute the policies and decisions of
the plenary Board of governors. They function imtgmuous sessions necessary in
view of the functions of the fund, and the chairnsthe managing director, the chief
executive officer equivalent to the Secretary-Gaher the UN. The Directors are
usually 20 in number, of whom:

i.  Five shall be appointed by the five members hathegargest quotas;

ii.  Not more than two shall be appointed when the gioms of (C ) below
apply;

iii.  Five shall be elected by the members not entittedppoint directors other
than the American Republics; and

iv. ~ Two shall be elected by the American Republics eotitled to appoint
directors (Art. 12 (3) (b)).
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The distinction made between “appointed” and “@dttirectors is a proper one, and
the elections of the latter are governed by a caraigd system set out in Schedule D
to the Agreement, and are held every two yearsh Bapointed director is entitled to
cast the number of vote allotted to the member iapipg him (250 +1 for each $
100,000 of its quota) and each elected directentgtled to cast the number of votes
which is counted towards his election, and the g®neoting rule is a simple
majority. This system of “weighted” voting, plusetifact that, in the event of a
vacancy during a term the same members who el#@otedirector elect his successor,
suggests that the directors are representatividseatountries either appointing them
or electing them, and not independent experts. fabethat they are paid a salary
from the Fund and hold a contract of service, dequnusual feature for an executive
organ, does not really detract from this and itsfisnterest to note that there is no
provision comparable to that applying to the Admirative council of ITU, or the
Executive Board of UNESCO and of WHO, whereby fiord are exercised on
behalf of the entire body of members.

The Bank has virtually identical provisions for Egecutive Directors; there are 20 of
these, five being appointed by the nations withléingest capital subscription and the
remainder elected by the Governors but without apgcific seas for American

republics. The Bank, however, has an additional/fsay Council” of not less that

seven persons selected by the Board of Governarludling representatives of

banking, commercial, industrial, labor and agrigrdt interests, and with as wide a
national representation as possible.” This bodyinafependent experts, meeting
annually, is purely advisory.

The Board of Directors of the IFC is, in its mendbep, linked with the bank
inexactly the same way as the Board of Governothefrund, for the members are
ex officio the executive Directors of the Bank pomd they represent at least one
country which is a member of IFC, and the Chairgahe chairman of the Executive
Directors of the Bank (who is the President of Baak, the administrative head). Its
powers are comparable to those of the executiveckirs of the Fund and Bank and
its voting procedure “weighted” just as in the Bafilis identity of membership
should not be assumed to mean that the organsga#iyl identical; Article IV (b)

states that the Corporation “shall be an entityasse and distinct from the Bank. . .”
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The Board of IFAD Consists of 18members electedhey Governing Council, the

plenary body a voting arrangement unique in thetéadhNations, the members are
placed in three Groups: Group I(OECD countries)uprél (OPEC countries) and

Group Il (developing countries ). Each group h@¢ &otes, and within each group
there is a formula to allocate these votes betweemembers of the group. In Group
lll, the votes are distributed equally amongstthé# members. In groups | and I, a
certain percentage of the 600 votes is allocatedhlpq(17.5 percent. In Group |,

25per cent .In Group 1), with the rest being adited on the basis of the financial
contribution. Hence, in | Group for example, in tlesult the U.S.A. has 179votes,
west Germany and Japan 53 each, the Netherlandketbnited Kingdom 34 and so
on .In Group Il, Iran was allocated 154 votes, $audbia 133 , Venezuela 89 and

SO.

UPU has a simpler form with just one organ of leditmembership, namely the
Executive Council. Its essential task is, like th&)'’s Administrative Council’s, to
“ensure the continuity of the work”(Art.17(1)) lmetween the Congresses; such an
organ is well-nigh essential when the plenary emrices meet but once in five
years. The 39 member-countries of the executiven€ibare appointed by congress
on the basis of equitable geographical distributibime actual representatives of the
members elected by the Congress “carry out theictians in the name and in the
interests of the Union” (art.17 (2))

(C) The Secretariats

Provision for a secretariat or “Bureau” is found the constitution of every
specialized agency. Basically they do not differconception from that of the UN
(although not all are graced with the tile “pringipprgan”) and for this reason a
detailed account of individual secretariats of #gencies will not be attempted.
Reference to the privileges and immunities attaghnthe members of the various
secretariats will be made at a later stafjeand so will reference to the ILO
Administrative tribunal which acts as the body willrisdiction over disputes
between staff and organization not only for the Ih@ for various of the specialized

agencies.
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The idea has been mooted of having one singlenati@nal civil service, of which
the secretariat of each organization forms a pémts has not even begun to be
implemented, and probably gives rise to more prabléhan its solves. In practice the
executive heads of each organization meet in th€ A&dministrative Commmittee
on Co-ordination) and a good deal has been domethvs body and otherwise, to

standardize conditions of employment for the sththe various organizations.

A point worth noting at this juncture is the vaieais in the functions of the
administrative head of the various organizationsllgd "Secretary-General,”
“director general,” “Managing director’(Fund) andem "President” (Bank and IFC),
he is not always appointed jointly by two orgassirathe UN. In all three of the
“financial” organizations he is selected by the mixeve Directors, and within these
organizations he has a considerable executive ileonducting the ordinary
operations of the organization; hence he is autoalpt the chairman of the
executive Directors and as such he has a deciditegim case of an equal division of
the directors. There is, of course, no comparatike for the secretary General of the
UN.

4.3 The legislative process of specialized agenies

The specialized agencies have powers more akihedJnited Nations for, like the
UN, they lack the *“supranational” character of tliropean Communities.
Nevertheless, they have developed techniques wdlichw their acts to become
binding obligations for Members rather more effeely than is the case within the
UN. All the specialized agencies are, clearly, argations through which the
members co-operate; there is no real supra-nateleaient in them and no decisions
become, ipso facto, and law for the members. Whadtrbe considered, therefore, is
the process whereby the decisions or other adiseobrganizations can become law,

can create legal obligations, for the members.

UNESCO adopts conventions and recommendations faimer by a two-thirds
majority and the latter by a simple majority, aheé tatter by a simple majority, and

each member state is bound to submit these tmitgetent authorities within one
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year (art.4). The member states are then boundeportr periodically to the
organization on their laws, regulation and statsstand on the action taken with

regard to conventions and recommendations. (art. 8)

In ICAOQ, although it does not contemplate specifycdne adoption of conventions or
recommendations which impose obligations on membi&es Council may adopt
international standards and recommended practmesupplement the Convention
itself in the form of Annexes. These Annexes beceiffiective within three months
unless a majority of the members register theiampsoval with the council. The
Annexes distinguish between” standards,” whiclyeneral consist of specifications
the uniform application of which is necessary ftwe tsafety or regularity of
international air navigation, and “recommended ticas” of which the uniform
applicability is considered desirable. Members lamand to conform to the former
and must notify the council if they find it impokkd to comply with them. With the
“recommended practices” the obligation is a less®, namely to “Endeavour” to
conform to them. WMO has a weaker kind of obligatitor their members agree to
“do their utmost to implement the decisions of fhengress, “which may under
Article 7 adopt technical regulations or makes negw@ndations to members, and the

members are bond to state the reasons why theyniipiémentation impracticable

In the UPU the various agreements bind only membecgding to them, and the
detailed regulations to implement both the conwentand these supplementary
agreements are drawn up “by common consent”’(AgJeThere is thus no question
of legislating so as to bind the minority. The wmisfuture is the procedure for
dealing with proposals to amend any” Act of unian’the long intervals between
congresses. This, set forth in chapter lll, inveltee circulation of such proposals by
the international bureau (secretariat) and therd®eg of replies. Whether, on the
basis of these replies, the amendment becomestieéecdepends on whether a
sufficient number of affirmative replies is recadyeand this number varies according
to the nature of the proposal (Art.30): amendmdnd gonstitution requires a two-
third majority in order to preserve the uniform Bggtion of the Acts of the Union,

reservations are only allowed at the time of sigreatand with the consent of

congress.
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FAO also contemplates the submission to memberseobmmendations and
conventions adopted by the conference; althougte tiseno constitutional obligation
to submit these to the appropriate authoritiesieth® an obligation to report to the
organization periodically on the action taken oe Hasis of these, and these reports
are then analysed by the director general and stdahtio the Conference. Members
are also bound, on request, to communicate all Evdsregulations and concerning
nutrition, food and agriculture (Art.XI). Neitherhis convection nor the
supplementary agreements approved by the countiedato force for any member
unless they are expressly accepted by the membercéordance with its own

constitutional procedure (Art. XIV).

WHO has a similar procedure, except that the pefisodaking “action related with
the acceptance of such convention or agreemerttieabealth assembly adopts is 18
months and, if not accepted, the member is boutidridash a statement of reason for
non-acceptance (Art.20). Moreover, each memberoisn® to report annually on
action taken with regard to convention, recommdndagnd regulation (Art.62).
These regulations, a lesser order of “legislatiané adopted by the assembly on
matters like sanitary and quarantine procedurespemalatures for diseases and
pharmaceuticals standards, and on adoption becamded on all members unless
they “opt out” by communicating to the organizatibeir rejection or reservation.

The IMF has, in recent years, demonstrated whatb@amchieved via an organ’s
regulatory powers. Exchange rate stability was &mental to the articles of
agreement and the fund’s code of conduct. By 1B@4ever, the system of exchange
rate stability had been virtually destroyed andftirel was forced to adapt to the new
system of floating currencies. The fund does naopadonventions like the ILO, and
revision of the articles was at that stage preneat®o, in 1974, the executive
directors adopted “Guidelines” of an experimentadracter, to keep the floating of
currencies within manageable limits. Although slyicot binding, these guidelines
served as in effect, regulations until in 1976, fimenal amendment of article IV of
the agreement was achieved and even under the athemticle 1V, the need for
flexibility dicted that the executive directors d¢duadopt “principles” for its
implementation, these principles being in effectding on the members. It provides

an example of delegated legislative power.
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The process adopted by the ILO is unique becaus¢hefpeculiar “tripartite”
character of the representation of members of niggres, but at the same time it
formed a model upon which the newer organizaticaeset their own procedures. It

therefore merits attention in some detail.

The Conference as a whole, not merely the goverhdedagates, adopts proposals in
the form of either an international convention dtecommendation; the vote in either
case being a two-thirds majority. Upon adoptiorséhare signed by the president of
the conference and the Director-General for purpaseauthentication; they are not

signed by delegates.

With a recommendation it is otherwise. It is commsated to members with a view
to effect being given to it by legislation or othvese. Here again the member has the
obligation within the same period of time to brimdpefore the competent authorities
within the state and to inform the organizationtttd steps and action taken by the
competent authorities. Beyond this no further dadilmn rests on the members other
than that of reporting the position in the law gmdctice of their countries and of any
progress made in implementing the recommendatiomny modifications found

necessary.

In the case of a convention, this is then commuedt#o all members for ratification,
not merely to those whose government delegatesifotethe proposal. Thereupon,
all members are bond to submit the Convention éoaghpropriate authorities within
the state for the enactment of legislation or othetion necessary to give the
convention application within the State, and thibraission must be within one year
or, when this is impossible owing to exceptionatwemstances, within 18 months.
This is not an obligating to ratify, but an obliget to submit to the appropriate
authorities who can give consent to ratificatiororBbver each member must inform
the Director-General of the measures taken in @ursel of this obligation, and of
which authorities are competent and of the actaien by them. When the competent
or appropriate authorities give their consent ® ¢bnvention, the member state then
communicates a formal “ratification” of the convientto the Director-General and is

then bound to take such acting as is necessargke the convention effective.
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Even thus far; this process has features whiclindisish it from the normal process
with a multilateral treaty. First, a state actuaiyifying cannot in so doing make a
reservation; since 1921 the doctrine has been Yirestablished that, because the
adoption of the text of the Convention is the aicthe entire General Conference
consisting of delegates other than state delegdtesnot competent for a member
state to ratify subject to a reservation which titutes an alteration of the obligations
as set out in the agreed text. Further consequeidbe adoption of the Convention
by a “tripartite” conference are that the statedigs to a Convention cannot agree
interse on an interpretation of the Conventions thigoverned by a fixed procedure.
Nor can the States parties to a Convention revibg their own action inter se; the
ILO conventions contain clauses enabling this taltee by a revising Convention in
which the Conference as a “tripartite” body expessts will. Thirdly, the “parties”
which draft the text are not entirely state repnéstves, and it is not signed by them;
to this extent “ratification” is an unfortunate nerto use to describe the final act of
acceptance, for it is not an act whereby the stiBes the previous signature of its
representatives. Secondly, whereas with the normalilateral treay a State which
does not vote for or accept the text cannot berdeghas having any further
obligations in respect of it, in the ILO all membeare bound notwithstanding any
negative vote to submit the convention to theiridiedqure or other competent

authority for approval and consent.

For the member not ratifying there is also a cantig process of inquiry in that, upon
the request of the governing body, such a membst atuntervals report the position
of its law and practice in regard to the mattergltdeith in the conventions, showing
the extent to which compliance in fact exists, atdting the difficulties which

prevent or delay ratification. This is indeed anatte on normal treaty proactive; its
whole purpose is to maximize the ratifications seduby the ILO Conventions. For
the member to ratify convention there is a contigyprocess of supervision, through
reports submitted annually to the organization arfdomplaints procedure” which

will be discussed later.

In federal states, where sovereign power is dividetiveen the federal and the state
authorities, the actual implementation of convami@r recommendations may well

require action by the component states jointly vitie federal authorities, or even
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exclusively by them. The ILO constitution, ArticeX7), therefore provides that in
such cases the federal government is required k& maangements for the reference
of the conventions and recommendations to the a@pjate state, provincial or
cantonal authorities within eighteen months, t@m@ge for periodical consultations
between the federal and state, provincial or caltanthorities with a view to co-
ordinate the action necessary to give the convesitoy recommendations effect; and
then the further obligations apply of reportingthe organization on steps taken, on
which are the appropriate state, provincial or caat authorities, on the position in
law and practice and on the extent of imp[lameataind modification in the case of
Recommendations, just as in the case of a unitatg.sAll this procedure relates to
the pre-ratification position of the federal statesce it ratifies, it is bound exactly in
the same way as a unitary state that has ratifiedihie procedure was introduced
in1946 as a replacement for the previous procednder which federal states were,
in certain circumstances, entitled to treat conemst as if they were

recommendations.

What emerges from this brief survey of “legislativechniques is not that there has
occurred any dramatic change in the basic rulatefmational law that states assume
new legal obligations only with their consent, lbather a pattern of procedure for
improving the chances of a decision of the majofiity it simple or two third) of a
“legislative” character securing general consentit€apart from the special features
of the ILO procedure which stem from the tripartifearacter of the organs, other
features have proved adaptable generally. Thusoliigation on all members to
submit conventions or recommendations to the apai@pauthorities is adopted by
UNESCO and WHO; the further stage of reporting bacthe organization what has
been done is seen to be adopted in these orgamgaand in FAO. Thereafter, the
members which do not proceed to ratify or implemér@ majority proposals are
exposed to the political pressure of the ratifymgmbers within the organs of the
organization and the reasons for hesitancy pos®kljyosed as spurious or even
shown by other states, on the basis of their owpeeence, to be groundless. This
pressure is designed to promote acceptance ondeshaisis as possible. It is quite
distinct from the procedure to ensure compliance lmgember that has accepted the

obligations but which does not appear to be obsgrthem.
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It is also clear that, at a lower level in the forof “regulations,” in-some
organizations it is possible to accept the prireciplat a majority in a particular organ
can actually cerate obligations for all membersesslthey take positive action by
“opting out” ;this is the remarkable feature of tNéHO technique. ICAO the
“standard” adopted by the Council do not even ghembers the option, although a

member would be entitled to withdraw entirely frdime organization

4.4 Interpretation of the constituent instrument

The constitutional texts of the agencies are cfeeapable of giving rise to disputes
concerning their interpretation. Such a Clauseommrmon in the constitutions of the
specialized agencies. Such disputes can be eidterebn the members or between
members and the organization, the latter situatgih commonly arise when a
member disputes an interpretation adopted by aanof the organization. The
difference between these two types of disputesrhesaextremely relevant when one
considers the feasibility of recourse to the [.Gal; whereas in disputes between
members (assuming they are states), this can bgadfto the court as a contentious
dispute on which the decision of the court willlieding, when the organization as
such is a party the possibility of a binding demisis ruled out by Article 34 of the
statute of the court (Which provides that “onlytetd can be parties to a decision )

and the only recourse is to the advisory jurisdicidf the court.

The three “financial” organizations, the Bank, fuaad IFC, all give their organs a

right of final decision. The procedure is for aplite, whether between members or
between members and the organization, to be sudamitt the Executive Directors

(board of Directors in IFC) with a right of appedal the board of governors whose
decision shall be the final. The only disputes taucl this does not apply are those
with members who have withdrawn or are permanestiypended, and these go
outside the organization to an independent arbitratinal of three members, one
appointed by the member, one by the organizatiah an umpire appointed by the

president of the I.C.J. unless the parties caneagmeone themselves.
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Both the ITU and the UPU contemplate, in their ¢ibumsons, only this second class
of disputes; ITU, in article 28, contemplates tlduson of such disputes through
ordinary diplomatic channels or by virtue of exgfitreaties between the members
concerned for pacific settlement of disputes. Rgilihat, recourse may (not must) be
had to arbitration in accordance with a procedatefarth in Annex UPU provides
directly for arbitration in Article 32 (althoughighclearly does not exclude diplomatic
settlement)and , in stating that a disagreemerdl‘die settled by arbitration would
seem to envisage compulsory arbitration, the ailbitody is to be composed of
disinterested members, one being appointed by e&chber in dispute (with a third
selected by the arbitrators if the vote is equai)a single arbitrator if the parties can

agree on one.

However, since the ITU (but not the UPU) is authedi by the General Assembly of
the UN to request advisory opinions from the I.GtJalso possesses this means of
settling any dispute to which the organization lftse a “party,” although not in
binding form.

These apart, most of the specialized agencies romidge the settlement of disputes
on interpretation by organs of the organizationisTis a sensible and entirely
expected procedure. The differences appear wheraskse whether the decisions of

these organs are regarded as final or are subjscine form of appeal.

IMCO is slightly different. In the first case, wkilthe Assembly’s named as the organ
to settle disputes arising from the interpretatownapplication of the Convention ,
there is a special clause providing that “Nothingthis article shall preclude the
council or the Maritime Safety committee from setflsuch question or dispute that
may arise during the exercise of their functiorisfias been pointed out before that,
in this organization , the plenary organ is notegi\give as much power vis-a-vis the
organs of limited composition as in other organoreg. The second feature to be
noted about IMCO is that legal questions not sdlesetmay be ferreted for an
advisory opinion to the 1.C.J.; their is no exprpsesvision by way of com promissory
clause to give the court contentious jurisdicti@wieen the member states as there is

in other organizations. Reference has already beste to IMCO'’s use of the power
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to request an advisory opinion in order to deteertime proper composition of the

maritime safety committee

Other agencies entrust disputes to their own orgahsubject to a right of appeal to
an outside body. The organ is the plenary orgahA®@, WHO and WMO, and the
council, the organ of 27states, in the case of ICAMmM these two organs an appeal
lies either to the 1.C.J. or to some other arbitratly agreed upon by the patrties,
although WMO makes no mention of the I.C.J. andree6imply to “an independent
arbitrator appointed by the president of the irdéiomal court of justice, unless the
parties concerned agree on another mode of setit&faet. 29).The ICAO council
has now become an important disputes-settlemernpngith its own rules for the
settlement of difference.

The disputes procedure of GATT is of special ider€omplaints of nhon-observance
of the Treaty or that the benefits of the Treatg anullified or impaired’ are
circulated to all members and a “consultation” asdn which not only the “plaintiff”
‘defendant” parties participate but any other pdrving an interest in the issue.
Failing a satisfactory solution by these meansraebpaf conciliation is appointed by
the contracting parties which make recommendatitbrisese are not accepted by the
“defendant,” the contracting parties can authotiee“plaintiff’ to retaliate by way of
withdrawing concessions from the “defendant”. Tiws rarely proved necessary and
these points to the efficacy of this form of comstibn under the pressure of the
opinion of the membership as a whole. There is adhér appeal from this
adjudication by the contracting parties; a disfiatisparty is left with the possibility
of withdrawing from GATT.

Other organizations do not specifically mention goavers of their own organs to
interpret the convention in the event of a disphte,provide that such disputes shall
be referred directly to arbitration, as in the URWUto the 1.C.J. or a tribunal specially
appointed, as in the ILO or UNESCO. It cannot sesip be contended that this
excludes the organs of the organization from attergpto settle such disputes;
indeed, if, through an organ, the question can dided there will be no dispute

remaining to be submitted to the outside body. Meee, in general it will be better
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for such disputes to be settled internally. Howetee ultimate recourse is there, if

need be.

It must finally be observed that all the specialisgencies bar the UPU have now
been authorized by the General Assembly to recqaobgsory opinions from the 1.C.J.

This, as we have mentioned, is the only way in white organization as such can
appeal to the Court for an interpretation of itestdution. The disadvantage is that
the advisory opinion is not, per se, binding; tb @®dinding decision the organization
would have to have power to submit the disputeaimes other arbitral body. The

desirability of constant reference to the Couqusstionable, and it may be noted that
the Assembly always excludes from its grant poweetjuest an advisory opinion on
guestions affecting the relationships of the spiseid agencies inter se, or with the
UN itself. This is clear indication that certainnstitutional issues are not thought

suitable for independent judicial settlement.

4.4.1 INHERENT AND IMPLIED POWERS

The constitutional structure of an internationalgasization involves a nice

distribution of powers between the organization #rereserved domain of domestic
jurisdiction of member states, and also betweernvén®us organs of the organization
itself. Considerable problems of interpretation naaige in two contexts. First, the
issue may be faced before any action is takenctimpetent organ holds that action
contemplated would be ultra virus, then procedémesmendment may be followed:
in article 235 of the European Economic Communitgaly the council of the

community is given power to make appropriate prionisSecondly, the challenge to
constitionality may occur during the process ofisiea-making, or even after action
has been taken, as was the case in the disputes wite United Nations over

expenditure on the peace-keeping force placed iyptEmMm 1956 and the United

Nations operation in the Congo. Basically the peotd are those of treaty
interpretation, complicated by the fact that poditi organs may determine the
conditions in which an issue is adjudicated upod e consequence of any judicial

opinion on interpretation.

126



The international court has applied the doctrinéngdlied powers in interpreting the
United Nations charter. In the reparation case dbert observed in its advisory
opinion that ‘the rights and duties of an entitglsuas the organization must depend
upon its purpose and functions as specified origdpin its constituent documents
and developed in practice’. In practice the refeeeto implied powers may be linked
to a principle of institutional effectiveness. Thughe same opinion the court stated:
‘under international law, the organization must demmed to have those powers
which, though not expressly provided in the chareme conferred upon it by
necessary implication as being essential to théopeance of its duties’. The court
has also held that a capacity to establish a tabua do justice between the
organization and staff members ‘arises by necessgepdment out of the charter’,
there being no express provision in this regardliclal interpretation may lead to
expansion of the competence of an organizatioesbrt be had to the teleological
principle according to which action in accordancghwhe stated purposes of an
organization is intra vires or at least is presun@de. The view has also been
expressed that, when the issue of interpretatitete® to the constitution of an
organization, a flexible and effective approachustifiable. Obviously the judicial
power of appreciation is wide, and the principlesreiated in this fashion may be
used as a cloak for extensive legislation. The ggscof interpretation cannot be
subordinated to arbitrary devices. Thus in hisehisag opinion in the reparation case
judge Hackworth observed: ‘powers not expressedataineely be implied. Implied
powers flow from a grant of expressed powers, amd linited to those that are
“necessary” to the exercise of powers expresslyntgch. Moreover, where a
particular issue calls for a measure of appreciat@ogreat deal must depend on the
context and the inter play of various relevant @ptes. In the context of the United
Nations charter, the principles of implied powensl @ffectiveness may beg the very
guestion at issue, and, in any case, such prirsciplest be related to article 2(1) of
the charter, which states that ‘the organizatiorbased on the principle of the
sovereign equality of all its members’, and alsaatticle 2(7), which refers to the
domestic jurisdiction of states. Particular careustt be taken to avoid an automatic
implication, from the very fact of legal personglibf particular powers, such as the
power to make treaties with third states or the grow delegate powers.
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4 5 Sanctions and Enforcement Procedures

The notion that an international organization maglartake sanctions or enforcement
measures against a member is not confined to theedUiNations. However, the
decision to embark on sanctions presupposes two $iages:
I.  The acquisition of evidence to prove a breach difyj@bon, whether under the
constitution or some other convention. Such evideoan be provided by
reports, by inspection, or by complaints or petisio

ii.  The determination by a competent organ that a breas occurred.

The potential range of sanctions then availableelyy wide: military or economic
sanctions (as under Chapter VII of the Charterspsnsion of voting rights,
suspension of representation, suspension of theicesr of the organization,
suspension of the rights and privileges of membeyséxpulsion from particular
organs or the organization as a whole, fines oerofmancial penalties. And the
sanction can be imposed either by a political ojudicial organ. Although the
specialised agencies do not possess this whole rainganctions it will be useful to
deal with the enforcement procedures adopted bgpkeialised agencies at this stage
since they demonstrate a remarkable venture bylLfBe and its adoption by other

specialised agencies.

UNESCO, FAO, WHO, WMO and ICAO all have a form oéports procedure” UPU
and ITU alone of the agencies with what we haverissd above as a “legislative
function” do not. But, on the basis of these repattie supervision and enforcement
procedures are almost entirely political, in thesgethat it is then for the members to
bring criticism to bear on the non-compliant memheithin the Conference,
Assembly or other plenary organ. Failing satistactilICAO has no power of
suspension or expulsion, nor has UNESCO or FAO; WH4® the possible sanction
of suspension, since this can be done “in excegtioncumstances” (Art.7), wwWhich
are not confined to non-fulfilment of budgetarynomitments. WMO has power of
suspension of breach of obligations “under the gare€onvention”, so this sanction
would not apply to the technical regulations, addpty the congress, which

constitute that agency’s “legislative role.” The FMan declare a member failing to
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fulfill its obligations ineligible to use the funsltesources under Art. XV, though this

extreme sanction has never been used.

Moreover, when one looks at the provisions forleetént of disputes, it will be seen
that there is rarely anything comparable to theyveomprehensive system of
settlement which plays so large a part in the Il@orement system. In ICAO a
dispute between two or more members concerningereithe interpretation or
application of the convention or its annexes shallreferred to the council, with an
appeal either to an ad hoc arbitral tribunal or ltb& (Art. 18); there is, therefore, a
means for the judicial settlement of he questioretivr these legislative tests are
being applied by a state bound by them or not. I&igiin UPU the issue of
“responsibility imposed upon a postal Administratidy the application of the Acts
of the union appears to be subject to compulsdsitration but not so in ITU, where
arbitration is optional. In WMO there can be audtivn of disputes relating to either
the interpretation or application “of the preserdn@ention” (Art. 29), so that the
application of the technical regulations adoptedibgision of Congress is not subject
to judicial review; WHO is similarly limited in itseference to the 1.C.J. on the
guestions of interpretations or application of t@envention only (Art.75). In
UNESCO and FAO the reference of disputes to atimtraor to the 1.C.J. is confined
to questions of interpretation of the conventions.

One is left with some doubt on the exclusion of theestion of the application of
legislative texts from a disputes provision whickfers only to interpretations
international. Whilst there appears to be no dirgetision on this, it may be
contended that to refer the interpretation of avigion to a court is to ask for a
decision as to its meaning; whereas the questiats aipplication raises before the
court the question of whether a member is appltfegorovision, as a question of fact
as well as of law, in a manner consistent witholtigations. Hence the advantage of
closes which provide for the “application” issuel® put to a court, in this particular
context of the machinery for enforcement of theigailons assumed under this kind

of “legislation”.

129



The Board of Governors has, under Article 20, tlagement of the affairs of the
organization, including such matters as drawingthg budget for adoption by the
conference, preparing for the conference and im@idimg its decisions. For this
purpose the Board meetings are held not less thiae & year, and the governors are
individuals nominated by the members, and confiriagdhe conference, to serve a

two-year term.

The supervision and enforcement procedures designedsure compliance with the
obligations thus assumed are seen, in the moshistgated’ form, in the ILO. It will
be recalled that all members are bound to repdtidarganization on the position in
their law and practice with regard to matters dealth in conventions or
recommendations, and that members who are padiggmrticular conventions are
bound to report on the measures taken to give tefbesuch conventions. (Whit the
influence brought to bear within, the organizatimm members not legally bound
(either because not parties to the conventiongoabise a recommendation only is in
guestion) we are not here concerned) it is the smeaenforcing the legal obligations

assumed by parties to conventions that we mustdealwith.

Complaints of non-observance may be made agaim&naber by any other ratifying
member or by a delegate to the Conference or bgadkerning body itself, and these
may be referred by the governing body under Art2e of the Constitution to a
Commission of Enquiry either directly or after pricommunication to the
government concerned. This commission, an indepgnbledy, is empowered to
ascertain the facts and to make recommendationspiort which is published. Each
government must, within three months, inform thesBlior-general whether it accepts
these recommendations or wishes to refer the comipgtathe 1.C.J. The Court may
affirm, vary or reverse any of the findings or regnendations of the Commission of
Enquiry and its decision on the matter or complasfinal. In the event that a
member fails to carry out the recommendation ofGeenmission, or the decision of
the Court, the governing body “may recommend toGloaference such action as it
may deem wise and expedient to secure compliamcewith” (Art.33). The ultimate
sanction therefore rests with the Conference, andaw of the fact that originally
neither suspension nor expulsion were providedrfdhe constitution, this seemed a

rather tame ending to what appears a very impressiachinery of enforcement.
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Legally that may be true; in practice it has neweved necessary to resort to such
lengths, and indeed, in practice this entire “caamié procedure” has proved to be
something kept in reserve rather than something hfmvitual use. The “reports
procedure” mentioned earlier, by which the annegbrts of members are examined
first by an independent committee of experts aed thy a tripartite committee on the
application of conventions and recommendations, hasdered use of the

“enforcement procedure” a course of last resort.

It should also be noted that there is a speciatq@ore under Article 24 for dealing
with complaints by industrial associations of enyels or workers. These are
transmitted to the government concerned by the pawvg body for its observations,
and, if no reply is received or the reply is unsatitory, the governing body may
publish both the complaint and the reply, if anpeTsanction is then a political one
within and without the organization. There is alsiace 1950, a special procedure for
complaints of the infringement of trade union rghteferred to the ILO either
directly or though the Economic and Social Coun€ithe UN. These are submitted
to an independent fact-finding Commission of niregspns, working in panels of
three to five members, and reference to the Conmmomiss only by consent of the
government concerned. This procedure is supplemettathose envisaged in the
actual constitution and is, in contrast to themyemibequently used. When, because
‘consent is not forthcoming, the commission canactt the inquiry nevertheless

proceeds within the Committee on Freedom of Assiocia

4.6 UN-Specialized Agencies

4.6.1 World Meteorological Organization

The World Meteorological Organization, established in _1950 is an

intergovernmental organizatiowith a membership of 188 Member States and

territories. It originated from the InternationaleMorological OrganizatioiIMO),

which was founded in_1873This international institution became the spénsal

agency of the United Nation®r meteorology(weatherand climat® operational

hydrology and related_geophysical sciencds has its headquarters in_Gengva

Switzerland The World Meteorological Day is held annuallyMarch 23
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The organization's aims are:

- To facilitate worldwide cooperation in the estahireent of networks of
stations for making meteorological observationsvali as hydrological and
other geophysical observations related to metegypland to promote the
establishment and maintenance of centers chargdd twe provision of
meteorological and related services;

« To promote the establishment and maintenance dersgs for the rapid
exchange of meteorological and related information;

- To promote standardization of meteorological ardteel observations and to
ensure the uniform publication of observations stadistics;

« To further the application of meteorology to awati shipping, water
problems, agriculture and other human activities;

- To promote activities in operational hydrology atal further close co-
operation between Meteorological and hydrologieavises;

« To encourage research and training in meteorologl, as appropriate, in
related fields, and to assist in coordinating thiernational aspects of such

research and training.

The WMO Member countries have a Commission for 8&sistems (CBS) meeting
every two years, in which new recommended code gdgntelecommunication
protocol recommendations, and Abbreviated Headiaglel updates are approved.
After approval these changes are entered into tMOVWodes manual 306 and 386.

One of the more visible functions of the WMO is ttsming of tropical cyclones

The WMO helped create the Intergovernmental PaneTlonate Chang¢lPCC). It

is also directly responsible for the creation & @Global Atmosphere WatqiGAW)

4.6.2 World Health Organization

The World Health Organization constitution formattgme into force on the first
World Health Day (7 April 1948, when it was ratified by the 26th member state.
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This international organization (WHO) is a speai@il agency of the United Nations

(UN) that acts as a coordinating authority on imé#onal_public healthPrior to this,

its operations as well as the remaining activinégthe League of Nations Health

Organization were under the control of an Interim Commissiodlofeing an
International Health Conference in the summer cf6l9Ihe transfer was authorized

by a Resolution of the General Assembifie Agency was headquartered in Geneva

Switzerland and inherited the mandate and resources of @degmessor, the Health

Organization, which had been an agency of the LeafiNations

The WHO has 193 Member States, including all UN Mem Statesexcept
Liechtenstein, and 2 non-UN-members, Niamnd the Cook Island#\ll UN member

states are eligible for WHO membership, and“Otheuintries may be admitted as
members when their application has been approvea sisnple majority vote of the
World Health Assembly, WHO's supreme decision-mgkbody.” The Member

States appoint delegations to the World Health dde

Territories that are not UN Member States may gsnrAssociate Members (with full
information but limited participation and votinghits) if approved by an Assembly
vote. Puerto Ricand Tokelauare such Associate Members. Entities may also be

granted_observer statusxamples include the Palestine Liberation Orgation and
the Holy SedVatican City.

About the mission of the organization, the WHO'sstution states that its objective
"is the attainment by all peoples of the highestgilale level of health.” Its major task
is to combat disease, especially key infectiougaties, and to promote the general

health of the people of the world.

As well as coordinating international efforts to mitor outbreaks of infectious

diseases, the WHO also sponsors programs to prarghttreat such diseases. It
supports the development and distribution of safed eeffective vaccines,

pharmaceutical diagnostics, and drugs.
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In addition to its work in eradicating disease, WielO also conducts research, even if
some of this work can be controversial, and carpes various health-related
campaigns — for example, boosting the consumptibnfreits and vegetables
worldwide and discouraging tobacuee.

1. In addition to the WHO's stated mission, internaiotreaties assign the
Organization a variety of responsibilities. Fortame, the Single Convention

on Narcotic Drugsind the Convention on Psychotropic Substacaéon the

WHO to issue binding scientific and medical assesdm of psychoactive
drugs and to recommend how they should be regulatetis way, the WHO

acts as a check on the national drug policymakingn@ission on Narcotic

Drugs

4.6.3 Universal Postal Union

The Universal Postal Union(UPU) is an_international organizatidhat coordinates

postal policies between member nations, and hemeenbrld-wide_postal system

Each member country agrees to the same set of temonducting international

postal duties.Prior to the establishment of the UBRWountry had to conclude a
separate postal treaty with each other countryithveished to carry international mail
to or from. The_United Statesalled for an international postal congress, whics

held in 1863 This led Heinrich von StephaGermanMinister for Posts, to found the

Universal Postal Union, the second oldest inteomati organization (after the ITUIt
was created in 1874inder the nameGeneral Postal Uniori, as a result of the

Treaty of Bernesigned on_9 Octobet874 In 1878, the name was changed to

"Universal Postal Union". It's headquarters amated in_BerneSwitzerlandAfter

the foundation of the United Natigrthie UPU became its specialized agency.

The UPU has 191 member countries since Timor-Liested on_28 Novembez003
and_Montenegren 26 July2006 including the Dutch territories of the Netherland

Antilles and _Arubaas a single UPU member, and the British overseagatries

which are not independent states. The United Natinember stateway all become

member countries of the UPU. The 192 United Natiomsnber states are all UPU

member countries except Andagrrdlarshall Islands the Federated States of

Micronesiaand_Palawhose situation with regard to the UPU has nobgen settled.
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A non-member state of the United Nations may alBsmome a UPU member if two-
thirds of the UPU member countries approve its estuVatican Cityis a UPU
member country and a non-member state observéiedihited Nations (as the Holy
Sed.

The UPU established that (1) there should be a moless uniform flat rate to mail a
letter anywhere in the world; (2) postal authosit&hould give equal treatment to
foreign and domestic mail; and (3) each countryuthoetain all monies it collected

for international postage.

One of the most important results of the UPU treags that it ceased to be
necessary, as it often had been previously, ta #it stamp®f any country through
which one's letter or package would pass in trattsét UPU provides that stamps of

member nations are accepted for the whole intemnatiroute.

4.6.5 United Nations Children's Fund

The United Nations Children's Fund (or UNICEF) was created by the United
Nations General Assemblpn December 111946 to provide emergency food and

healthcare to children in countries that had bemrastated by World War.lIn 1953,

UNICEF became a permanent part of the United Nati®ystemand its name was

shortened from the origindJnited Nations International Children's Emergency
Fund but it has continued to be known by the populaomym based on this old
name. UNICEF provides long-term_humanitariand developmental assistance to
children and _mothersin developing countrieslt is present in 190 countries and
territories around the world. The heart of UNICE®RGK is in the field, with staff in

over 150 countries and territories. More than 1@0ntry offices carry out UNICEF's

mission through a unique program of cooperatiorettged with host governments.
Seven regional offices guide their work and provieehnical assistance to country
offices as needed. Overall management and adnaitigsirof the organization takes
place at its headquarters in New York City.
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UNICEF is currently focused on five primary prieeg: Child Survival and

Development, Basic Education and Gender Equdiitgluding qirls’ education

Child protection from violence, exploitation, anouae, HIVAIDS and children, and
Policy advocacy and partnerships for children’shtsg Related areas of UNICEF
action include early childhood development, adaaese development and
participation, life skills based education and @hights all over the world. It works to
improve the status of their priorities through eréfnt methods ranging from direct
and legal interventions to education and beyondregsearch and census data

collection.
4.6.6 Multilateral Investment Guarantee Agency

The Multilateral Investment Guarantee Agency, founded in_1988with a capital

base of $1 billion and headquartered in Washindib@.,, is a member of the World

Bank group MIGA was established to promote foreign direcvestmentinto

developing countriedt promotes foreign direct investmento developing countries

by sharing information through on-line investmenformation services, advising
governments on attracting investment, insuring stwes against_political risk and
mediating disputes between investors and goverrsnent

MIGA provides guaranteesgainst noncommercial risks to protect cross-lborde
investment in developing member countries. Guaesnpgotect investors against the
risks of Transfer Restriction, Expropriation, WardaCivil Disturbance, and Breach
of Contract (for contracts between the investojgmoenterprise and the authorities
of the host country). These coverages may be psechandividually or in

combination.

MIGA also requires the host country government apgl for every project. MIGA

tries to work with host governments - resolvingrola before they are filed.
MIGA can cover only new investments. These include:

+ new investment contributions associated with thgesion, modernization, or
financial restructuring of existing projects;

« new, greenfield investmentand
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« acquisitions involving privatization of state emeses.

Unlike other insurers, MIGA is backed by the WoBdnk Group and its member

countries.

4.6.7 International Refugee Organization

The International Refugee Organizationis a United Nationspecialized agency

which took over many of the functions of the earlignited Nations Relief and

Rehabilitation Administration IRO was established by the Constitution of the

International Refugee Organization, adopted byuhiied Nations General Assembly

on December 151946to deal with the massive refugee problem createtiViorid

War 1l. In 1952its operations ceased, and it was replaced bpffiee of the United

Nations High Commissioner for Refugg@NHCR). It is the only specialized agency

to have ever gone out of existence.

4.6.8 International Bank for Reconstruction and Deelopment

The International Bank for Reconstruction and Developmat (IBRD) is one of
five institutions that comprise the World Bank Gpout came into existence on

December 271945following the international ratification of the @gments reached
at the_United Nations Monetary and Financial Carieeof July 1to July 22 1944

in Bretton Woods, New Hampshir€he IBRD is an international organizatiofose

original mission was to finance the reconstructodrEurope and Japan after World
War Il, with an additional mandate to foster ecomgrowth in developing countries
in Africa, Asia and Latin America. Now, its miseibas expanded to fight povetty
means of financing statelks operation is maintained through paymentsegsilated
by member states.

Originally the bank focused mainly on large-scal&astructure projects, building

highways airports and powerplantsAs Japan and its European client countries

"graduated" (achieved certain levels of incomegagita), the IBRD became focused
entirely on developing countries. Since the eaf90s the IBRD has also provided

financing to the post-Socialist states of Eastarropeand the former Soviet Union
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The IBRD provides loans to governments, and pubhterprises, always with a
government (or "sovereign") guarantee of repaym@ummencing operations on
June 2519446 it approved its first loan on May, 9947($250m to Francéor postwar
reconstruction, in reakerms the largest loan issued by the Bank to dateg funds
for this lending come primarily from the issuing\&orld Bank_bond®n the global
capital markets-typically $12—15 billion per year. These bonds &ed AAA (the

highest possible) because they are backed by mestdtes' share capital, as well as
by borrowers' sovereign guarantees. (In additioans that are repaid are recycled, or
relent.) Because of the IBRD's credit rating, italsle to borrow at relatively low
interest rates. As most developing countries haresiderably lower credit ratings,
the IBRD can lend to countries at interest rateg #re usually quite attractive to
them, even after adding a small margin (about I&pwer administrative overheads.

4.6.9 World Bank

The World Bank, a part of the World Bank GroufWWBG), is an internationally

supported bankhat provides loans to developing countries farefflgpment programs

with the stated goal of reducing poverty. The Baiflers two basic types of loans;
investment loans and development policy loans. fobhmer are made for the support
of economic and social development projects, wiserdse latter provide quick

disbursing finance to support countries’ policied @nstitutional reforms.

The World Bank is one of the three Bretton WooditaBons which were created in
1944 to rebuild the destroyed Europe after Worldr Walt differs from the_World
Bank Group in that the former comprises only the Internatiorizank for

Reconstruction and Developmeahd the International Development Association

while the latter incorporates these entities initald to three others. The Bank has
185 member countries and its headquarters in WgkmninDC. It was formally

established on December 27, 1945, following thdigation of the Bretton Woods

agreementThe concept was originally conceived in July 18@44he _United Nations

Monetary and Financial ConferencBwo years later, the Bank issued its first, and

largest, loan: $250 million to France for post-weconstruction; an issue which has
remained a primary focus, alongside reconstructafter natural disasters,
humanitarian emergencies and post-conflict reitabidin needs affecting developing

and transition economies.
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After the economic revival of Europe, the World Banactivities became focused on
developing countries. By financing infrastructurejpcts, poverty should be reduced.
Today the focus is on the achievement of the Millem Development Goals
(MDGs), goals calling for the elimination of powerand the implementation of
sustainable development. The constituent parthe@Bank, the IBRD and the IDA,
achieve their aims through the provision of lownar interest loansand grantso
countries with little or no access to internatioci@dit markets. The Bank is a market
based_non-profit organizatipmsing its high credit rating to make up for tlosvl

interest rate of loans.

The Bank's mission is to aid developing countrde®l their inhabitants achieve the

MDGs, through the alleviation of poverty, by dey@leg an environment for
investment, jobs and sustainable growth, thus ptioigoeconomic growth and
through investment in and empowerment of the poanable them to participate in
development. The World Bank sees Capacity Buildihgrastructure creation,
Development of Financial Systems, Combating coroupnd Research, Consultancy
and Training as key factors necessary for econagroevth and the creation of a

business environment.

The Bank not only provides financial support tontember states, but also analytical
and advisory services to facilitate the implemeataof the lasting economic and
social improvements that are needed in many uneleeldped countries, as well as
educating members with the knowledge necessaryesolve their development

problems while promoting economic growth.

Many academics and popular movements have argudtta institution was not
started in order to reduce poverty but rather fgpsut US business interests, and that

the bank has actually increased poverty and be&meéatal to_the environment

public health and _cultural diversity The World Bank is in fact a key cause of

contemporary poverty. A number of intellectualsleveloping countries have argued
that the World Bank is deeply implicated in contemgry modes of donor and NGO
driven imperialism and that its intellectual outfurictions to blame the poor for their
condition. Others point out that the World Bank baasistently pushed a neo-liberal
agenda, imposing policies on developing countridsciv have been damaging,
destructive and anti-developmental. It has also lseggested that the World Bank is
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an instrument for the promotion of US and "Westererests in certain regions of the
world and seven South American nations have estali a "Bank of the South” in

order to minimise US influence in the region.

Criticisms of the structure of the World Bank referthe fact that the President of the
Bank is always an American, nominated by the Pesdidf the United States. There
have been accusations that the decision-makingtstaeuis undemocratic, as the US
effectively has a veto on all decisions with jusein15% of the shares in the bank;
moreover, decisions can only be passed with votes tountries whose shares total

more than 85% of the bank's shares.

4.6.10 World Intellectual Property Organization

TheWorld Intellectual Property Organization is one of the specialized agencies of
the United Nations The predecessor to WIPO was the BIRMBureaux

Internationaux Réunis pour la Protection de la Fiiéfe Intellectuelle French
acronymfor United International Bureau for the Protection otéllectual Property;

which had been set up in 1888administer the Berne Convention for the Pradect

of Literary and Artistic Worksand the Paris Convention for the Protection of

Industrial Property

WIPO was formally created by the Convention Essdintig the World Intellectual

Property Organizatior§Signed at Stockholnon July 14 1967 and as amended on
September 281979. Under Article 3 of this Convention, WIPO seeks"promote

the protection of intellectual property throughate world.” WIPO became a
specialized agency of the UN in 1974 and curreriths 184 member states,
administers 23 international treatieend is headquartered in Gene@&witzerland

Vatican Cityand almost all UN membeae members of the WIPO.

WIPO usually attempts to reach decisions by conggnbut in any vote, each
Member State is entitled to one vote, regardlessoplulation or contribution to the

funding. This is important, because there is aia@mt North-South dividen the

politics of intellectual propertyin the_1980sthis led to the United States and other

developed countries "forum shifting” intellectualoperty standard-setting out of
WIPO and into the General Agreement on Tariffs &rmble which later evolved into
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the World Trade Organizatipiwhere the North had greater control of the agenda

This strategy paid dividends with the enactmentAgfeement on Trade-Related

Aspects of Intellectual Property Rights

As with all United Nations multi-government forum&/IPO is not an elected body.
Some argudghat WIPO does not therefore act in the interestgitivens as the
representatives of its member states are eithetlgrabcraticor are highly abstracted

government agencies which are only lobbied effetyitoy major corporations.

4.6.11 United Nations Industrial Development Orgarzation

TheUnited Nations Industrial Development Organizationwas established as a UN
programme in_1966&vith headquarters in Vienrend became a specialized agency of
the United Nations in_1985The Organization's primary objective is the prtioro
and acceleration of industrial development in depelg countriesand countries with

economies in transition

To achive its main objective, UNIDO works largely developing countries, with
governments, business associations and individoahpanies. Priority areas or

"service modules" for projects are Industrial Goagrceand Statisticsinvestment

and Technology Promotion, Industrial Competitivenesid Trade, Private Sector

Development, Agro-Industries, Sustainable Eneagyl Climate ChangeMontreal

Protoco] and Environmental Management

4.6.12 UNESCO

United Nations Educational, Scientific and CulturalOrganization, the heir of the

League of NatiorsInternational Commission on Intellectual Coopemt is a

specialized agency of the United Natiastablished on 16 November 1945. Its stated

purpose is to contribute to peamad _securitypy promoting international collaboration

through_educatigrscienceand_culturan order to further universal respédot justice

the rule of law and the human rightand fundamental freedorpsoclaimed in the UN
Charter UNESCO pursues its objectives through five maj@grammes: education,
natural sciences, social and human sciences, eultand communication and

information.
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UNESCO has 193 Member States and 6 Associate Mambbée organization is
based in_ParjsFrance with over 50 field offices and many splema institutes and
centres throughout the world. Most of the fieldicdg are "cluster" offices covering
three or more countries; there are also nationdiragional offices.

Three bodies are responsible for policy-making, egpance, and day-to-day
administration at UNESCO:

- The General Conference- It is a gathering of the organization's member
states and associate members, in which each statene vote. Meeting every
two years, it sets general policies and definesgggmome lines for the
organization.

- The Executive Board:- The Executive Board's 58 members are electetthdy
General Conference for staggered four-year ternte Executive Board
prepares the sessions of the General Conference easdres that its
instructions are carried out. It also dischargéospecific mandates assigned
to it by the General Conference

« The Secretariat:-The Secretariat consists of the Director-Genanal his staff
and is responsible for the day-to-day running o tbrganization. The
Director-General, who serves as the public facelNESCO, is elected for a
renewable four-year term by the General Confereddee Secretariat is
divided into various administrative offices andefiprogramme sectors that

reflect the organization's major areas of focus.

4.6.13 International Telecommunication Union

ThelInternational Telecommunication Union, one of the specialized agencafsthe

United Nations and has its headquarters_in GeneSwitzerlang next to the main

United Nations campus, is an international orgdmonaestablished to standardize and

regulate international radio and telecommunicatioits was founded as the

International Telegraph Unionn Parison May 17 1865 Its main tasks include

standardization allocation of the_radicspectrum, and organizing interconnection

arrangements between different countries to alloternational phone calls — in
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which regard it performs for telecommunicationgrailar function to what the UPU

performs for postal services.

The work of the ITU is conducted by iteembers As part of the United Nations
structure, a country can be a member, in which dasereferred to as &ember
State Companies and other such organizations can hbkt alasses of membership
referred to asSector Membepr Associatestatus. As of September 2007 there were
191 Member States and more than 700 Sector Merabdréssociates.

The ITU is made up of three sectors: The Telecomaation Standardization Sector

The Radiocommunication Sect@and The Telecommunication Development Sector

A permanent General Secretariat, headed by thetaegiGeneral, who is elected to a
four-year term by the member states at the pleaifi@ry conference, manages the

day-to-day work of the Union and its sectors.

4.6.14 International Narcotics Control Board

The International Narcotics Control Board is the independent and quasi-judicial
control organ for the implementation of the Unitddtions drug conventions. The

Board had predecessors under the former drug ctiomensince the time of the

League of NationsThe International Opium Conventioof 1925 established the

Permanent Central Board (first known as the Permta@entral Opium Board and
then as the Permanent Central Narcotics Boardx Bbard started its work in 1929

After the dissolution of the League, the 1946 RsotcAmending the Agreements,

Conventions and Protocols on Narcotic Dregscluded at The Hague on 23 January
1912, at Geneva on 11 February 1925 and 19 Febag#y, and 13 July 1931, at
Bangkok on 27 November 1931 and at Geneva on 2& J986, created a

Supervisory Body to administer the estimate systéhe functions of both bodies

were merged into the Board by the 1%ihgle Convention on Narcotic Drugshe

composition of the Board under the Single Conventias strongly influenced by the
1946treaty.

The Board plays an important role in monitoring aoément of restrictions on

narcoticsand _psychotropicand in deciding which_precursoshould be regulated.

Article 14 of the Single Convention, Article 18f the Convention on Psychotropic
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Drugs, and Article 22f the Convention Against lllicit Traffic in Nartio Drugs and

Psychotropic Substances give the Board the aughoritnvestigate the failure of any
country or region to carry out the Convention'svsions. This includes countries
that are not parties to the Conventions. The Baardask for explanations from the
government in question, propose that a study of niater be carried out in its

territory, and call upon the government to adoptedial measures.

If the Board finds that the government has failedjive satisfactory explanations, or
has failed to adopt remedial measures that it eas loalled upon to take, the Board
can call the attention of the parties, the Couranigd the Commission to the matter.
The Board can also publish a report on the mattecémmunication to all parties.
Under some circumstances, it can penalize a violataeducing its export quota of
opium, under the provisions of Article 21 bis. TBeard can even "recommend to the
parties that they stop the export, import, or both, particular psychotropic
substances, from or to the country or region carextreither for a designated period
or until the Board shall be satisfied as to theatibn in that country or region."

There is widespread criticism over the existencdntérnational Narcotics Control
Board and its "requirements” for nations to compith their drug laws. It is often
thought that the UN is overstepping its role asnéernational organization and trying
instead to act more like an international governime€nitics often point out that the
UN is eroding the sovereignty of states to chooketler or not they will criminalize

drugs. Those against the war on dragd_drug prohibitiorin general often blame the

UN's involvement with regulating drugs as a stroegson why there is worldwide

prohibition.

4.6.15 International Maritime Organization

The International Maritime Organization, formerly known as the Inter-
Governmental Maritime Consultative Organizationsvestablished in 1948 through
the United Nationdo coordinate international maritime safety anldtezl practices.

However the IMO did not enter into full force unt®58.
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The concept of IMO was born after the RM&anic disaster. By modern standards,
the design of th&itanic made her appallingly vulnerable. Her "watertighiitkheads,

by design, did not extend all the way to the ovadcheecause the engineers calculated
that it was impossible for the ship to take onimtor list sufficient for water to

cascade over their tops if the bulkheads wereagirin height.

When Titanic struck the iceberg, these calculations were pralismally incorrect.
When people began abandoning ship, it became obvibat not nearly enough

lifeboatswere available. Many lives were lost in this trdge

Up until that time, each nation had made its owagabout ship design, construction,
and safety equipment. Thelnter-Governmental Maritime Consultative
Organization (IMCO) was formed in response to th#anic event, but was "put on
the back burner" when World Warhbroke out. After the war ended, IMCO was
revived and produced a group of regulations comegrishipbuilding and safety
called_Safety of Life at Se&OLAS). Through the years, SOLAS has been matlifie

and upgraded to adapt to changes in technologyeasdns learned.

IMCO eventually became IMO. IMO regularly enactgulations (such as the

International Requlations for Preventing Collisiogis Sea which are enforced by

class societieand recognized organizations, which survey shaegsilarly to ensure
compliance with specific laws applicable to eactiividual ship. Port State Control
authority was enacted, allowing domestic maritim#éharities, such as coast guards
to inspect foreign-flag ships calling at ports bé tmany port states. Memoranda of
Understanding (protocols) were signed by some cmsntinifying Port State Control

procedures among the signatories.

Headquartered in_LondotJ.K., the IMO promotes cooperation among governments
and the shipping industry to improve maritime sa#etd to prevent marine pollution.
IMO is governed by an Assembly of members andnarfcially administered by a
Council of members elected from the Assembly. Thekwof IMO is conducted
through five committees and these are supportedtelsiinical sub-committees.
Member organizations of the UN organizational fgnmiay observe the proceedings
of the IMO. Observer status may be granted to fiedli non-governmental

organizations.
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The IMO is supported by a permanent secretariatrgfloyees who are representative
of its members. The secretariat is composed of are®wy-General who is
periodically elected by the Assembly, and variowgstns including,inter alia,
marine safety, environmental protection, and a @amfce section.

4.6.16 International Fund for Agricultural Development

The International Fund for Agricultural Developmeat specialized agency of the
United Nationswas established as an international financiditingon in 1977 as one
of the major outcomes of the 1974 World Food Carifee. IFAD's goal is to

empower_poor rural women and mam developing countries to achieve higher

incomes and improved food security. IFAD will eresuhat poor rural people have
better access to, and the skills and organizatiey heed to take advantage of natural
resources, especially secure access to land aret,veaid improved natural resource
management and conservation practices; improvedudtyral technologies and
effective production services; a broad range oérftial services; transparent and
competitive markets for agricultural inputs and darce; opportunities for rural off-
farm employment; enterprise development; and lomadl national policy and

programming processes

Underlying these objectives is IFAD’s belief thatral poor people must be
empowered to lead their own development if povextyp be eradicated. Poor people
must be able to develop and strengthen their owyarszations, so they can advance
their own interests and dismantle the obstacles phevent many of them from
creating better lives for themselves. They musalile to have a say in the decisions
and policies that affect their lives, and they needtrengthen their bargaining power
in the marketplace.

Membershipin IFAD is open to any State that is a memberhef Wnited Nations or
its specialized agencies or the International AtoBmergy Agency. The Governing
Council is IFAD’s highest decision-making authority, withe 164 Member States
each represented by a governor and alternate gmvelrhe Council meets annually.

The Executive Boardesponsible for overseeing the general operatidiBAD and

approving loans and grants, is composed of 18 mesvdoed 18 alternate members.
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The Presidentwho serves for a four-year term (renewable onise)FAD’s chief

executive officer and chair of the Executive Board.

4.6.17 International Development Association

The International Bank for Reconstruction and Depseient (IBRD), better known as
the World Bank, was created on Septemberl®60to help Europe recover from the

devastation of World War Il. The success of thaergrise led the Bank, within a few
years, to turn its attention to the developing ¢oas. By the 1950s, it became clear
that the poorest developing countries needed stdtens than those that could be
offered by the Bank, so they could afford to borttw capital they needed to grow.

With the United States taking the initiative, a ypoof the Bank’s member countries
decided to set up an agency that could lend topth@est countries on the most
favourable terms possible. They called the agehey"international Development
Association.” Its founders saw IDA as a way for thaves" of the world to help the
"have-nots." But they also wanted IDA to be runhwiite discipline of a bank. For
this reason, US President Dwight D. Eisenhower @sed, and other countries
agreed, that IDA should be part of the World Bad&D).

The International Development Association is pdrthe World Bank that helps the
world’s poorest countries reduce poverty by prawdinterest-free loans and grants
for programs aimed at boosting economic growth iamaroving living conditions. It
provides grants and credits, with repayment perad@®5 to 40 years. IDA funds help
these countries deal with the complex challengey tace in striving to meet the
Millennium Development Goals. While the IBRD raise®st of its funds on the
world's financial markets, IDA is funded largely bgontributions from the
governments of the richer member countries. Add#iofunds come from IBRD's

income and from borrowers' repayments of earligk tpedits.

IDA complements the World Bank's other lending arathe International Bank for

Reconstruction and DevelopmeBRD) — which serves middle-income countries

with capital investment and advisory services. IBR@ IDA are run on the same
lines. They share the same staff and headquartgsrt to the same president and
evaluate projects with the same rigorous standd@ds.IDA and IBRD draw on
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different resources for their lending, and becauBf's loans are deeply
concessional, IDA’s resources must be periodiaaplenished. A country must be a

member of IBRD before it can join IDA; 165 counsiare IDA members.

Criticisms include the improper use of financiasaerces as well as its structure of
voting power, based on financial contributions. Aiddally, the IDA has received
criticism for its involvement with _free tragdevhich is claimed to be a means for

controlled economic oppression by the World Ban&ur

4.6.18 International Centre for Settlement of Invesnent Disputes

The International Centre for Settlement of Invesitrigisputes (ICSID), an institution
of the World Bank groupbased in_Washington, D.Cwas established under the

Convention on the Settlement of Investment Dispagiygeen States and Nationals of
Other Stateqthe ICSID Convention or Washington Convention)ickhcame into
force on October 14, 1966. ICSID is an autonomimiernational organization.
However, it has close links with the World Bankl Af ICSID's members are also
members of the Bank. As of May 2005, 155 counttiesl signed the ICSID

Convention.

On a number of occasions in the past, the WorldkBas an institution and the
President of the Bank in his personal capacity hassisted in mediation or
conciliation of investment disputes between govesnt®m and private foreign

investors. The creation of the International Cerfoe Settlement of Investment
Disputes (ICSID) in 1966 was in part intended teexe the President and the staff of
the burden of becoming involved in such disputest Bie Bank's overriding

consideration in creating ICSID was the belief tatnstitution specially designed to
facilitate the settlement of investment disputesvben governments and foreign

investors could help to promote increased flowmtrnational investment.

ICSID has an Administrative Council, chaired by Werld Bank's President and
consists of one representative of each State whashratified the Convention, and a
Secretariat. It provides facilities for the coraiion and_arbitratiorof investment
disputes between member countries and individuadstors who qualify as nationals
of other member countries. Recourse to ICSID c@imh and arbitration is entirely

148



voluntary. However, once the parties have consetateatbitration under the ICSID
Convention, neither can unilaterally withdraw itensent. Moreover, all ICSID
Contracting States, whether or not parties to tispule, are required by the
Convention to recognize and enforce ICSID arbakaérds.

4.6.19 Food and Agriculture Organization

The Food and Agriculture Organization of the Unikations, founded on 16 October
1945in Quebec CityQuebec Canadais a specialized agency of the United Nations

that leads international efforts to defeat hunged951 its headquarters were moved
from Washington, D.C.United Statesto Rome Italy. As of 23 November, 2007t
had 192 members (191 states and the European Caitgjnun

FAO is governed by the Conference of Member Nationsich meets every two
years to review the work carried out by the orgatan and approve a Programme of
Work and Budget for the next biennium. The confeeselects a council of 49
Member Nations to act as an interim governing bddgmbers serve three-year,
rotating terms. The conference also elects thechireGeneral to head the agency.
FAO is composed of eight departments: Administratemd Finance, Agriculture

Economic and Social, FisherjedForestry General Affairs and Information

Sustainable Developmeahd Technical Cooperation.

Serving both developeaind developing countrieBAO acts as a neutral forum where

all nations meet as equals to negotiate agreenaetgiebate policy. FAO is also a
source of knowledge and information, and helps ldg¥weg countries and countries in

transition modernize and improve agriculturrestry and fisheriespractices,

ensuring good nutritioand_food securityor all. Its Latinmotto,fiat panis translates

into English as "let there be bread!".

There has been public criticism of FAO for at led8tyears. In 1990, the US State
Department expressed the view tH@he Food and Agriculture Organization has
lagged behind other UN organizations in respondimdJS desires for improvements
in program and budget processes to enhance valuemimney spent” Edoaurd

Saouma, the Director General of FAO, was heavilfjcsed in_Graham Hancock's

book 'Lords of Poverty, published in 1989. Mentisnmade of Saouma's 'fat pay
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packet’, his 'autocratic’ management style, andchistrol over the flow of public
information’. Hancock concluded th&Dne gets the sense from all of this of an
institution that has lost its way, departed frons ipurely humanitarian and
developmental mandate has become confused aboplaite in the world - about

exactly what it is doing, and whySesmou said that:

"FAOQO, set up tadevelopworld agriculture so as to enable the world to feed
itself has disastrously failed in its task. It hagored and even derided
traditional agricultural methods and permits noamational criticism of its
policy of promoting Western-style intensive farmamgl the export of cash
crops. FAQO's performance is judged on the amoumafey it spends, not on
the effectiveness of its projects, it ignores tloeces of the people it is
supposed to be helping and it has close links agttibusiness internationals,
whose products it actively promotes. The organiredi Director-General has
been much criticized by FAO staff and others fardutocratic style, and the
political manoeuvring he has engaged in to ensuserdrelection. A massive
overhaul of FAQO's basic philosophy, structure anohction is urgently

needed!

Dissatisfaction with the organization's performanees among the reasons for the
creation of two new organizations after the Wortib& Conference in 1974, namely
the World Food Counciénd the International Fund for Agricultural Devaleent by

the early eighties there was intense rivalry amthgge organizations. At the same

time, the World Food Programmewhich started as an experimental 3-year

programme under FAO, was growing in size and inddpece, with the Directors of

FAO and WFP struggling for power.

4.6.20 International Monetary Fund

The International Monetary Fund (IMF), "an orgamiga of 185 countries,
headquarters in_Washington, D.CUSA, working to foster global monetary

cooperation, secure financial stability, facilitatgernational trade, promote high

employment and sustainable economic growth, anduceedpoverty”, is an

international organizatiorthat oversees the global financial systém observing
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exchange rateand balance of paymentas well as offering financial and technical

assistance.

The International Monetary Fund was conceived iy Ja944, when the
representatives of 45 governments met in the townBretton Woods, New
Hampshire, United States of America, and agree@ drmamework for international
economic cooperation. The IMF was formally orgadizen December 271945

when the first 29 countries signed its ArticlesAgfreement. Any country may apply
for membership to the IMF. The application will bensidered first by the IMF's
Executive Board. After its consideration, the ExaaiBoard will submit a report to
the Board of Governors of the IMF with recommenoiati in the form of a
"Membership Resolution.” These recommendations rcthe amount of quota the
IMF, the form of payment of the subscriptjoand other customary terms and
conditions of membership. After the Board of Gowesn has adopted the
"Membership Resolution,” the applicant state ndedtake the legal steps required
under its own law to enable it to sign the IMF'siéles of Agreement and to fulfil the

obligations of IMF membership.

A member's quota in the IMF determines the amodintsosubscription, its voting
weight, its access to IMF financing, and its altoma of Special Drawing Rights. A
member state cannot unilaterally increase its quetimcreases must be approved by
the Executive Board and are linked to formulas thalude many variables such as
the size of a country in the world economy.

Two criticisms from economists have been that for@naid is always bound to the

so-called "Conditionalitié¢'s including Structural Adjustment Programs

Conditionalities, which are the economic performanargets established as a
precondition for IMF loans, it is claimed, retamcel stability and hence inhibit the
stated goals of the IMF, while Structural AdjustiBnograms lead to an increase in

poverty in recipient countries.

Typically, the IMF and its supporters advocate aym@sianapproach. As such,
adherents of supply-side economgenerally find themselves in open disagreement
with the IMF. The IMF frequently advocates currenggvaluation criticized by

proponents of supply-side economics as inflation8gcondly, they link higher taxes
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under "austerityprogrammes” with_economic contractio@omplaints are also

directed toward the International Monetary Fundigelservebeing undervalued.

4.6.21 International Labour Organization

The International Labour Organization (ILO), foudde 1919, was formed through

the negotiations of the Treaty of Versaillaad was initially an agency of the League

of Nations It became a member of the UN system after theiskeof the League and
the formation of the UN at the end of World WarThere are currently 175 members

of the ILO. Its headquarters are_in Geneswitzerland

Its Constitution, as amended to date, includeDibelaration of Philadelphiél944)

on the aims and purposes of the Organization. Askmewn, ILO is a specialized

agency of the United Natiortkat deals with labouissues. The primary goal of the

ILO today is to promote opportunities for women amén to obtain decent and
productive work, in conditions of freedom, equisgcurity and human dignity. In
working towards this goal, the organization seek@romote_employmentreation,
strengthen fundamental principles and rights atkwaworkers' rightsimprove_social
protection and promote_social dialogugs well as provide relevant information,

training and technical assistance. At present,lits work is organized into four

thematic groupings or sectors: (1) Standards andamnental principles and rights at

work; (2) Employment(3) Social Protectigrand (4) Social Dialogue

One of the principal functions of the ILO involvestting international labour
standards through the adoption of Conventions aadoRmendations covering a
broad spectrum of labour-related subjects and whodether, are sometimes referred
to as the International Labour Code.

Adoption of a Convention by the International LaboConference allows
governments to ratify it, and the Convention theedmes a treaty in international
law when a specified number of governments haviiedtit. All adopted ILO
Conventions are considered international laboundstads regardless of how many
national governments have ratified them. The topmgered by them cover a wide

range of issues, from freedom of association tdtineand safety at work, working
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conditions in the maritime sector, night work, disgnation, child labour and forced

labour.

The coming into force of a Convention results ilegal obligation to apply its
provisions by the nations that have ratified it.tifRa@ation of a Convention is
voluntary. Conventions that have not been ratifiwdmember states have the same
legal force as Recommendations.

Recommendations do not have the binding force aiv€ntions, and are not subject
to ratification by member countries. Recommendatioray be adopted at the same
time as Conventions to supplement the latter widlditeonal or more detailed
provisions. The intent of these recommendatioraften to more precisely detail the
principles of related Conventions. In other casesdRmendations may be adopted
separately, and address issues not covered by,nwmelated to any particular

Convention.

The ILO hosts the International Labour Conferemc&eneva every year in June. At

the Conference, Conventions and Recommendationscrafted and adopted by
majority decision. The Conference also makes datsson the ILO's general policy,

work programme and budget.

Each member state is represented at the Interahtlaabour Conference by four
delegates: two government delegates, an employegate and a worker delegate.
All delegates have individual voting rights, antiaites are equal, regardless of the
population of the delegate’'s member state. The @yapland worker delegates are
normally chosen in agreement with the most reptesgr national organizations of
employers and workers. Usually, the workers' deksgaoordinate their voting, as do

the employers' delegates.

4.6.22 International Finance Corporation

The International Finance Corporatj@stablished in 1956s a member of the World
Bank Group and is headquartered in Washington, DChdtes the primary objective
of all World Bank Group institutions: to improveetiguality of the lives of people in

its developing member countries. IFC promotes suabde private sector investment
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in developing countries as a way to reduce powamtyimprove people's lives. IFC is
the largest multilateral source of loan and eqfiitgncing for private sector projects
in the developing world. It promotes sustainablggie sector development primarily
by:

1. Financing private sector projects located in theettgping world.
2. Helping private companies in the developing worldbihze financing in
international financial markets.

3. Providing advice and technical assistance to basggand governments.

Within the World Bank Group, the World Bank finascprojects with sovereign
guarantees, while the IFC finances projects witlsowereign guarantees. This means
that the IFC is primarily active in private secfmojects, although some projects in
the public sector (at the municipal or sub-natideakl) have recently been funded.
Private sector financing is IFC's main activitydan this respect is a profit-oriented
financial institution and has never had an annass lin its 50-year history. IFC's
share capital, which is paid in, is provided byritember countries, and voting is in

proportion to the number of shares held.

IFC has 179 member countries, which collectiveliedrine its policies and approve

investments. To join IFC, a country must first bemember of the International Bank

for Reconstruction and DevelopmédiBRD). IFC's corporate powers are vested in its
Board of Governors, to which member countries appapresentatives. The Board
of Governors delegates many of its powers to thar@mf Directors, which is
composed of the Executive Directors of the IBRDd amhich represents IFC's

member countries. The Board of Directors reviewpraljects.
4.6.23 International Civil Aviation Organization

The International Civil Aviation Organization (ICAQan agency of the United
Nations codifies the principles and techniques of inteomal air navigation and
fosters the planning and development of internali@ir transporto ensure safe and

orderly growth. Its headquarters are located inQbartier Internationalof Montreal

Canada
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The ICAO Council adopts standards and recommendadtipes concerning air

navigation, prevention of unlawful interference daacilitation of border-crossing

procedures for international civil aviatioim addition, the ICAO defines the protocols
for air accident investigation followed by transpsafety authorities in countries
signatory to the Convention on International CAwliation, commonly known as the

Chicago ConventionThe ICAO should not be confused with the Intaoral Air

Transport AssociatiolATA), a trade organization for airlinedso, headquartered in

Montreal.

Unit summary

The UN-Specialized Agencies are often called paithe United Nations "family.”
The following organizations all have their own sgpa member states, governing
bodies, executive heads, and secretariats. Wlelgetlorganizations are bound to the
UN by legal agreements, they are not governed ttirbg UN organs.

Most organizations in the system are related toUWhded Nations through legal
agreements executed pursuant to Articles 57 anaof @8 Charter. A key purpose of
these special agreements, as stated in Articlevé8,coordination of activities in the
pursuit of economic, social, and cultural objecéivElowever, some provisions have

never been fully implemented.

There are many UN organizations and agencies thmitibn to work on particular

issues. Some of UN-Specialized Organizations amersrized as Follows.

WMO The World Meteorological Organization originatedrfr the International
Meteorological Organization, which was founded Bv3. Established in
1950, WMO became the specialized agency of theednNations for
meteorology (weather and climate), operational blgdyy and related
geophysical sciences. It has its headquarters mege Switzerland.

WIPO The World Intellectual Property Organisation igpadalized agency of the
United Nations created in 1967 and headquarter&keimeva, Switzerland.

Its purpose is to encourage creative activity angromote the protection
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of intellectual property throughout the world. Tévganisation administer

several treaties concerning the protectiomt#llectual propertyights.

WHO

The World Health Organization acts as a coordigatauthority on

international public health. Established on 7 ApAX8, and headquarter

in Geneva, Switzerland, the agency inherited thadate and resources pf

its predecessor, the Health Organization, whichlteeh an agency of th

League of Nations.

World
Bank

The World Bank, a part of the World Bank Group (WB@akes loans t
developing countries for development programmes wie stated goal @
reducing poverty. The World Bank differs from theokd Bank Group in
that the former only comprises the InternationahlB&r Reconstructior
and Development and the International Developmesgogiation, whilg

the latter incorporates these entities in additmthree others.

e

= O

UPU

The Universal Postal Union, headquartered Berne Switzerland

coordinates postal policies between member natems,hence the worlg
wide postal system. Each member country agredsetsame set of term

for conducting international postal duties.

S

UNIDO

The United Nations Industrial Development Organarat(UNIDO) is a
specialized agency in the United Nations systeragdgeartered in Vienna
Austria. The Organization's primary objective ise tipromotion ang
acceleration of industrial development in develgpioountries ang
countries with economies in transition and the pybom of internationa
industrial cooperation. UNIDO believes that comjpeti and
environmentally sustainable industry has a cruciale to play in
accelerating economic growth, reducing poverty aachieving the

A
!

KS

Millennium Development Goals The Organization therefore wor
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towards improving the quality of life of the woddboor by drawing on it
combined global resources and expertise in thevatig three interrelate
thematic areas:

- Poverty reduction through productive activities;
« Trade capacity-building; and

« Energy and environment.

| SN

UNESCO

United Nations Educational, Scientific and Cultu@tganization is a

specialized agency of the United Nations establisine1945. Its state

purpose is to contribute to peace and security foynpting international

collaboration through education, science, and oelin order to furthe
universal respect for justice, the rule of law, ahd human rights an
fundamental freedoms proclaimed in the UN Charter.

o)

[
d

FAO

The Food and Agriculture Organization of the UnitBictions leads

international efforts to defeat hunger. Serving hbateveloped an

developing countries, FAO acts as a neutral forumere all nations meet

as equals to negotiate agreements and debate .peA&'s mandate is t

raise levels of nutrition, improve agricultural grectivity, better the lives

of rural populations and contribute to the growthttee world economy

FAO is the largest of UN agencies and its headgusdre irRome Italy.

ITU

The International Telecommunication Union was d&thbd to standardiz

and regulate international radio atetecommunicationdt was founded a

the International Telegraph Union Harison 17 May 1865 Its main tasks

include standardizationallocation of theradio spectrum, and organizin

interconnection arrangements between different @ to allow
international phone calls — in which regard it penis for

telecommunications a similar function to what tHeWperforms for postg

D

g

1

I

services. It has its headquartersdaneva Switzerland next to the mair
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United Nations campus.

IMO

The International Maritime Organization, formerlypdwn as the Inter
Governmental Maritime Consultative Organization,swestablished if
1948 through the United Nations to coordinate maé&onal maritime
safety and related practices. However the IMO ailanter into full force
until 1958.

Headquartered inLondon the IMO promotes cooperation among

governments and the shipping industry to improveitmee safety and tq

prevent marine pollution. IMO is governed by an é&sbly of members

and is financially administered by a Council of nErs elected from the

Assembly. The work of IMO is conducted through fieemmittees ang
these are supported by technical sub-committeembidde organizations @
the UN organizational family may observe the prooegs of the IMO.
Observer status may be granted to qualified noregouental

organizations.

The IMO is supported by a permanent secretarisgnoployees who ar
representative of its members. The secretariabnsposed of a Secretar
General who is periodically elected by the Assemahd various division
including, inter alia, marine safety, environmental protection, an(

conference section.

)]

D

D
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ILO

The International Labour Organization deals widbour issues. Its
headquarters are @Beneva Switzerland Founded in 1919, it was formg

through the negotiations of thigeaty of Versaillesand was initially ar

agency of thd.eague of Nationslt became a member of the UN syst

after the demise of the League and the formatiothefUN at the end g
World War II. Its Constitution, as amended to datecludes the

Declaration of Philadelphian the aims and purposes of the Organizat

2d

—

ion.
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Its secretariat is known as the International Laliofiice.

IAEA The International Atomic Energy Agency is an intergrnmental forun
for scientific and technical cooperation in thddief nucleartechnology. It

seeks to promote the peaceful usenoélear energynd to inhibit its use

\L*4

for military purposesThe IAEA was set up as an autonomous organization
in 29 July 1957 Prior to this, in 1953U.S. PresidentDwight D.

Eisenhowerenvisioned the creation of this international bddycontrol

and develop the use of atomic energy, in s for Peacespeech

before the UN General Assembly. Its current mentbpns 144 countries.

ICAO The International Civil Aviation Organization wasuhded in 1947. It
codifies the principles and techniques of intewal air navigation and
fosters the planning and development of internalicar transportto
ensure safe and orderly growth. Its headquartersoaated in th&uartier

international de Montréalf Montreal Canada

The ICAO Council adopts standards and recommendeattipes
concerning air navigation, prevention of unlawfuiterference, and
facilitation of border-crossing procedures for migionalcivil aviation. In
addition, the ICAO defines the protocols for aircident investigatior

followed by transport safety authorities in cousdrisignatory to th

D

Convention on International Civil Aviatipncommonly known as the

Chicago Convention

IFAD The International Fund for Agricultural Developmei(iFAD) was
established as an international financial instutin 1977, as one of the
major outcomes of the 1974 World Food Conferenckaaresponse to the

in

situation in theSahel IFAD is dedicated to eradicating rural poverty

developing countries. Its headquarters afeome Italy
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Review Questions

1. Explain the general features of Specialized Agencie
2. Describe the similarities and differences that texasnong Specialized
Agencies of the United Nations.
3. Put in clear terms Sanction and Enforcement praesdof the Specialized
Agencies
4. Explain the legislative process and developmentinbérnational law by
Specialized Agencies
5. How do Specialized agencies interpret their camsibal texts?
6. Summarize the functions, objectives, and historibakckground of the
following UN Specialized Agencies.
a) World Bank Group
b) World health organization
c) Food and Agriculture organizations

160



CHAPTER FIVE
REGIONAL ORGANIZATION

Under the previous chapter we have seen in depthibhspecialized agencies. As we
have already known the UN hosts a large numbeipeti@lized Agencies within the
UN family, such as the international Labour Orgation (ILO), the International
Civil Aviation Organization (ICAO), the United Natis Education, Scientific and
Cultural Organization (UNESCO), the world Health g@mization(WHO), the
Universal Postal Union (UPU), the International éé@immunication Union (ITU),
the International Maritime Organization (IMO), th&orld Intellectual Property
Organization (WIPO), the International Atomic Engdgency (IAEA), or the World
Meteorological Organization (WMO) and other orgatians, as provided for in
Article 57 of the UN Charter. In addition, thereeaa number of international

economic and financial organizations.

Under this chapter we will see some major regiamarnational organizations. After
in depth analysis of this chapter, the student ballable to:-
1. Describe the role of regional organizations in kegmf regional and
international security;
2. Analyze the origins, developments, objectives, fioms and roles of
some European Organizations, such as The Europeian;U
3. Explain the reasons for the establishment of sommercan
Organizations; particularly The Organization of Aroan States;
4. Assess the decisive role of the Arab League inticrgaconducive
atmosphere in Arab States; and
5. Describe the socio-economic and political goaldhef Asia and Far

East Regional organizations.

5.1 Introduction: Chapter VIIl of the UN Charter - Regional Organizations

Even prior to the league, ‘regionalism,” in theaxse of a grouping of States by a
common bond of policy, existed. The Monroe doctrorethe British Empire are

obvious examples. Article 21 of the league covemaobgnized that the new global
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organisation must co-exist with such regional gingg by providing that “Nothing in
this convent shall be deemed to affect the validitynternational engagements such
as treaties of arbitration of regional understagslitike the Monroe doctrine for
securing the maintenance of peace.” The leaguesftirer saw the creation of the
Balkan Entente, the Locarno Agreements, and thanBBriproposal for a European
Union. When, at san Francisco, the same problemeaodnciling the new global
organisation with regional understanding aroseagtinas already in existence a fairly
comprehensive inter-American system (Pan-Americaiot), which in 1948 was to
became the “Organization of American States.” Mweedhe newly-formed League
of Arab States was inaugurated by the Pact of Mag;H.945.

5.2  Regional and global Security
Chapter VIII of the UN Charter: Regional Arrangements
Article 52

1. Nothing in the present Charter precludes thstemce of regional
arrangements or agencies for dealing with suchemsatelating to the
maintenance of international peace and securigrasppropriate for
regional action, provided that such arrangementgencies and their
activities are consistent with the Purposes andcipriies of the United
Nations.

2. The Members of the United Nations entering suoh arrangements
or constituting such agencies shall make everyrtefifoachieve pacific
settlement of local disputes through such regi@emedngements or by

such regional agencies before referring them t&eaurity Council.

3. The Security Council shall encourage the devekg of pacific
settlement of local disputes through such regi@medngements or by
such regional agencies either on the initiativéhefstates concerned or

by reference from the Security Council.

4. This Article in no way impairs the applicatiohArticles 34 and 35.
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Article 53

1. The Security Council shall, where appropriatdize such regional
arrangements or agencies for enforcement actiomruitsl authority.
But no enforcement action shall be taken undeorediarrangements
or by regional agencies without the authorizatidntlee Security
Council, with the exception of measures against emgmy state, as
defined in paragraph 2 of this Article, provided pursuant to Article
107 or in regional arrangements directed agaimstwal of aggressive
policy on the part of any such state, until suatetias the Organization
may, on request of the Governments concerned, agyett with the

responsibility for preventing further aggressionsogh a state.

2. The term enemy state as used in paragraph HisoAtticle applies
to any state which during the Second World Warbleen an enemy of

any signatory of the present Charter.

Chapter VIII of the UN Charter states that the $&g@ouncil should
encourage associations or agencies that promote @ahe regional
level. The Security Council may make use of suclgiorel

organizations to enforce its peacekeeping goalsveder, regional
organizations may not take any military action with UN

authorization except against an aggressor state.

Article 52

. Nothing in the present Charter precludes the exigteof regional
arrangements or agencies for dealing with suchemsatelating to the
maintenance of international peace and securigrasppropriate for
regional action, provided that such arrangementsgencies and their
activities are consistent with the Purposes andcipriies of the United
Nations.

The Members of the United Nations entering intohsarrangements

or constituting such agencies shall make everyrtefifoachieve pacific

163



settlement of local disputes through such regi@emedngements or by
such regional agencies before referring them t&eaurity Council.
The Security Council shall encourage the developnad pacific
settlement of local disputes through such regi@maingements or by
such regional agencies either on the initiativéhefstates concerned or
by reference from the Security Council.

This Article in no way impairs the applicationAiticles 34 and 35.

Article 53

. The Security Council shall, where appropriate,izdilsuch regional

arrangements or agencies for enforcement actiomruitsl authority.

But no enforcement action shall be taken undeorediarrangements
or by regional agencies without the authorizatidntlee Security

Council, with the exception of measures against emgmy state, as
defined in paragraph 2 of this Article, provided pursuant to Article

107 or in regional arrangements directed agaimstwal of aggressive
policy on the part of any such state, until suatetias the Organization
may, on request of the Governments concerned, agyett with the

responsibility for preventing further aggressionsogh a state.

The term enemy state as used in paragraph 1Atticle applies to

any state which during the Second World War has lzeeenemy of

any signatory of the present Charter.

In order to meet the fears of the American Stabesparticular, provision was

expressly made to ensure that the new arrangenfi@ntllective security in the

Charter, operating under the Security Council, shawt stultify the arrangements

already in being on a regional basis. Article 52f§flfhe Charter therefore provides

that:

“Nothing in the present Charter precludes the estise of regional
arrangements or agencies for dealing with such enattelating to the
maintenance of international peace and securitgr@sappropriate for
regional action provided that such arrangementsgencies and their
activities are consistent with the purposes ana@ples of the United
Nation.”
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Clearly, the concern here is to avoid a conflietween the respective security

systems of the United Nations and the “regionaragements”.

However, the attempt at san Francisco to reconttile conflicting claims of
regionalism and universalism produced a compromisieh has within it two areas

of latent difficulty.

The first area of difficulty was “enforcement” otteon which, under Article 53,
cannot be taken except under the authorizatiomefSecurity Council. The practice
of the OAS has shown a tendency to minimize thsgriction on the scope of regional
collective action of a coercive character in thmeays. First the OAS in the
Dominican case in 1965, and the Arab league in Kiuwal961 and in the Lebanon
in 1976, have developed a concept of “regional @éaeping” involving the use of
armed forces but not for “enforcement action. Sdbgrthe OAS has taken a broad
definition of the notion of “collective self-defe@t which under Article 51 of the
charter, is clearly distinct from enforcement actiand does not require prior
authorization. Thus the view that has been takenldvoot confine self-defence to
‘armed attack” but would embrace indirect aggrassio subversion: this view is
reflected in the 1962 Puntedel East Declarations View was long criticized by the
Soviet Union, although the intervention by Warsaaetpcountries in Czechoslovakia
in 1968 seems to have marked a reversal of palibirdly, the OAS (and the US in
particular), has argued that the concept of “emforent action” subject to prior
authorization by the security council does not eanbrmeasures falling short of the
use of armed force or taken pursuant to a recomatemdas opposed to a decision
and moreover, that the security council’s “atutatien” can lie in an ex post facto

approval or even failure to disapprove the action.

The second area of difficulty was that of pacifettement of disputes. Article 33
includes resort to regional arrangements as a rdetiich the parties must use “first
of all,” before having recourse to the Security @al Article 52 (2) and (3) imposed
upon the parties and the security council the alilbgn to utilize regional procedures
for settlement. However, Article 52(4) specificadifates that “this Article in no why

impairs the application of Article 34 and 35", dwat the council’s own right to
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investigate a dispute or situation, and the merstae’s right to appeal to the council

seemed to be preserved; the inherent contradicamnebvious.

Thus, in the practice of the OAS, the Arab Leagnd the OAU, the thesis that
regional procedures have a “priority” over the s@gucouncil’'s procedures for

settlement has seen advanced and even in its exfeem in the U.S argument in the
Guatemalan case in 1954, an “exclusive” competenee inter-regional disputes so
as to deny a state the right to appeal to the #ggoctwuncil. This argument over

jurisdictional competence was politically motivatezspecially in an OAS practice
where the U.S.A feared that reference to the sgcaduncil would bring a soviet

veto and where the soviet union feared that the @AaS8edures would be dominated
by U.S. influence.

The security council, after a somewhat questionabldication of jurisdiction in the

Guatemalan case, has more recently shifted toweans®re pragmatic approach in
which, whilst supporting the use of regional praged, it nevertheless retains a
“supervisory” jurisdiction by maintaining the quiest on its own agenda (as in the
Haitian and Panama Cases in 1963 and 1964) and ieviire case of the Dominican

Republic in 1965, dispatching its own observer riss

Any attempt to rationalize the competing claimgunsdiction over a dispute must

take account of three basically different categook“disputes”.

1. “Disputes” which involve an actual threat to pehege the situation properly
belongs in Chapter VII, not Chapter VI, and theirfry responsibility” of
the Security Council to deal with the matters &acl there can be no question
of “Priority” for regional procedures. Equally chbg there is nothing to
prevent the Security Council utilizing regional pedures to assist in any
measures taken under chapter VII, but they do dhigect to the council’s

primary responsibility.

2. Disputes involving a potential threat to internaib Peace-here, the matter
seems to fall squarely under Chapter VI of the @aso that the rights of

the council under Article 34, and of states und@rticle 35, are clear.
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Reference to a regional organization’s proceduresoimes a matter of
convenience, not of obligation, and much dependtherwillingness of the
parties to accept such a reference.

3. Disputes involving no actual or potential threatitternational peace-here
the priority of the regional procedures is undigplitand the matter ought not

to be referred to the security council.

The difficulty about these developments is thatytlegpand the role of regional
arrangements in the vital areas of the regulatibrcagrcion without necessarily
offering any real guarantee that this role will fabject to the safeguards of world
opinion which, whatever the weaknesses of the WNfiretl reflection in UN organs.
The regional arrangements are not microcosms ofUNe in general they are a
professed biase-against “Communism”, “capitalismablbnialism”, etc-and do not
guarantee the objectively desirable in any autlation of the use of coercion against
another state. Nor can one region develop a rolehwban be denied to another
region, so that whatever the OAS can do under tdechhrter, so can the OAU, etc; it

is not therefore desirable for regional autonomgi@welop too far in this area.

Not all organizations with membership limited tatss in a given area are regarded as
“regional arrangements” in the sense of Chaptet. Mlhe relative subordination of
the regional arrangement to the security counc meeded because it was politically
embarrassing once the “cold war’ developed, theveestern powers wished to create
an organization for security against the Sovietddniet any “regional arrangement”
they contrived would be virtually under the contoblan organ of the United Nations
in which the Soviet Union held a veto. Hence thethNd@tlantic Treaty Organisation,
formed in 1949, made no mention of any relationdbighe security council as a
“regional arrangement”, nor did it contain any psoan providing for action only
upon the authorization of the council or for repatactivities “in contemplation.”
Instead the treaty expressed the organization toneefor “collective self-defence,”
under Article 51 of the charter, and, corresponigingmbodies only the obligation to
report “measures taken” to the council. The questidether all regional security
arrangements must necessarily be ‘regional arraegesh under the charter is
complicated by the fact that no definition of aioegl arrangement is given in the

charter; various attempts to insert one act Sandiseo were rejected on the ground
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of incompleteness. Sir Eric Beckett argued thatgitreal arrangements” were
essentially different from organizations for cotlee self-defence. His contention was
that Article 53 envisages the use of regional yeaments for “enforcement action,”
and this term, as evidenced by Article 2(5) and B@&ans “action ordered or
authorized by the proper organ of he United Natio8sich action, he contended, is
essentially different from action in self-defenchkieh the charter recognizes and does
not require any prior authorization from the Segu@ouncil. Kelsen has denied that
“enforcement action” has so restricted a meanirgckBtte’'s further argument was
that whereas chapter VIl of the Charter indicaesumber of matters with which
regional arrangements may appropriately deal, cidlie self-defense is not amongst
them. To this Kelsen replied that such express imentould have been superfluous
in view of Article 51, and “such matters relatirg the maintenance of international
peace and security as are appropriate for regectan” is in any event perfectly apt
to include collective self-defence. Beckett's finatfgument was that regional
arrangements contemplate the case of action againshember state of the
arrangement, whereas collective self-defence cquitgas attack from a state outside

the organization; Kelsen maintains this has “nasoaisthe Charter”.

One writer has suggested elsewhere that, in thims,fthe problem posed is a sterile
one. The question is not whether a given orgaminat a regional arrangement or
not, but rather whether particular action is takera regional arrangement or not. No
one doubts the capacity of the organization of Acaer State, which is expressly

stated to be a “regional arrangement” in Articleflthe Treaty of Bogota, 1948, to

take collective self-defence, and in so doing iuleldoe subject to the obligations of

Article 51; chapter VIII would be irrelevant to thsituation. But assume a situation
where the action contemplated is coercive actiorectkd against a state and
authorized by a competent UN organ (here we adbepéxpenses case definition of
“enforcement action”), and clearly, the regionajamization must act only under the

authority of that organ.

We shall see, therefore, that certain of the regigecurity arrangements purport to
be “regional arrangements” under chapter VII of tharter, whereas others do not.
We shall also see that the scope of regional org#ions is much wider than either

that of “regional arrangements” or even regiondllective security organizations.
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Whilst it is true that, because of the outbreakhaf “cold war” and the consequent
breakdown of the UN collective security system,igaglism has developed most in
the form of organizations for collective securitiy,has never been contended that
collective security was the only domain in whicle gbrinciple of regionalism could
operate. It was self-evident that, in the politiaatl economic fields, greater progress
might be made on a regional basis, between statesevfundamental similarity of
political and economic institutions lessened theibes to progress and co-operation.
The united nations itself recognized this fact Byablishing the regional economic
commissions, like ECA, ECE, ESCAP, ECLA. Hencehirg in the UN Charter has
equally prevented the growth of regional organ@agiin these other fields, and many
of the organizations to be dealt with will be séenhave no connection with the
“regional arrangements” mentioned in Article 52, iodeed, with collective security

as such.

By and large, and setting aside the developmerh®fregional blocs for military
purposes, the development of these strong regienadencies has been a beneficial
one in terms of the co-operation achieved betwésies There is, however, a certain
danger which is most obvious in the collective sigdield but which is also of a
general character, namely that states may so ctatewon their regional associations
as to minimize their efforts to co-operation onl@bgl or universal basis through the
United Nations and the specialized agencies. Trygie once said “regional
arrangements can never be a substitute for worlghnization.”Indeed, these
developments should be regarded as complementagntb not a substitution for,
those embraced by the UN and its agencies.

5.3 European organizations

5.3.1The Council of Europe

In 1945, at the end of the second World War, Eunwpe marked by unprecedented
devastation and human suffering. It faced new igalitchallenges, in particular

reconciliation among the peoples of Europe. Thigasion favoured the long held

idea of European integratighrough the creation of common institutions.

169



In his famous speech at the University of Zurici®46, Sir Winston Churchitalled

for a_United States of Europend the creation of a Council of Europe.

At a specific congress of more than a thousand mpovent representatives,
politicians and civil society in The Hagure 1948, the future structure of the Council
of Europe was discussed. There were two schoolthafight competing: some
favoured a classical international organisatiorhwepresentatives of governments,
while others preferred a political forum with parientarians. Both approaches were
finally combined through the creation of the Contegt of Ministers and the

Parliamentary Assembly under the Statute of thenCibof Europe of 1949.

The Council of Europe was founded on the 198905 Treaty of Londonlt is the

oldest _international organisatiowith legal personality recognised under public

international lawworking for European integratiomnd has observer status with the

United Nations The Statute of the Council of Europe was sigmetidndon on that

day by ten states: Belgium, Denmark, France, Icklaitaly, Luxembourg, the
Netherlands, Norway, Sweden and the United Kingddfany states followed,
especially after the democratic transitions in @@nand eastern Europe during the
early 1990s. With the exception of Belgrusazakhstanand the_Holy Seall

European states have acceded the Council of Europe

The seat of the Council of Europe is_in Strasbdargrance Having held its first

meeting in Strasbourg's UniversiBalace in 1949, its headquarters are in_the Palace
of Europe the Human Rights Palace and adjacent buildings.

Article 1(a) of the Statute states th&heé aim of the Council of Europe is to achieve a
greater unity between its members for the purpdssafeguarding and realising the
ideals and principles which are their common hegéand facilitating their economic
and social progres$.Therefore, membership is open to all Europeatestahich

seek_European integratioaccept the principle of the rule of laand are able and

willing to guarantee democracfundamental human righgsd_freedom
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The Council of Europe's most important achievenethhe European Convention on

Human Rightsadopted in 1950, which created the European Gdutiuman Rights

in Strasbourg. The Court supervises compliance wigh European Convention on
Human Rights and thus functions as the highestfaao court for human rights and
fundamental freedoms. Since the council of Eurgpan organization of general
competence, it differs from other European orgdioma, which will be discussed
under the section of European organizations. Theerlaorganizations are

organizations of limited competences.
The institutions of the Council of Europe are:

« The Secretary Generalvho is elected for a term of five years by the

Parliamentary Assemblgnd heads the Secretariat of the Council of Europe

« The Committee of Ministeyscomprising the Ministers of Foreign Affairs of

all 47 member states who are represented by tleemd&hent Representatives
and Ambassadors accredited to the Council of Europe

- The Parliamentary Assembly(PACE), which comprises national

parliamentarians from all member states and elecBresident for two years.
« The Congress of the Council of Europ@éongress of Local and Regional

Authorities of Europe), which was created in 199 @omprises political
representatives from local and regional authoritiesl member states.

« The European Court of Human Rightsreated under the European

Convention on Human Rightsef 1950, composed of a judge from each

member state elected for a renewable term of sisyby the Parliamentary
Assemblyand headed by the elected President of the Court.

- The Commissioner for Human Right&ho is elected by the Parliamentary

Assemblyfor a non-renewable term of six years since treatton of this
position in 1999. This position has been held si2©6 by Thomas
Hammarbergrom Sweden.

« Information Offices of the Council of Europe in nyamember states.

« The European Commission for the Efficiency of hes{iCEPEJ)
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5.3.2 The North Atlantic Treaty Organisation

The North Atlantic Treaty Organisation (NATO), alsalled the North Atlantic
Alliance, the Atlantic Alliance, or the Western ialhce, is an_international

organizationfor peaceand defensesstablished in 1949, from the North Atlantic

Treaty signed in_Washington, D.CUSA, on_April 4 1949 Its headquarters are in

Brussels Belgium

Its members in the beginning were: The United StaBelgium the Netherlands

Luxembourg France the United Kingdom Canada Portugal Italy, Norway

Denmarkand Iceland Three years later, on 18 Februd952 Greeceand Turkey

also joined.

In 1954 the_Soviet Uniosuggested that it should join NATO to preservecpea
Europe. The NATO countries did not agree as it @aldstroy the purpose of NATO.

When _West Germanjpined the organization on 9 Md®55it was described as "a

decisive turning point in the history of our comtm" by Halvard Lange, Foreign
Minister of Norway at the timéndeed, the result was the Warsaw Psigned on 14
May 1955 by the _Soviet Uniorand its_satellite stateisresponse to NATO. This

hardened the positions of the two opposing sideseoCold War

After the Cold war in 1999, three former commumsuntries, Hungary, the Czech
Republic, and Poland joined the NATO. On 29 Magf04 seven more Northern

European and_Eastern Europeaountries joined NATO:_EstoniaLatvia and

Lithuania and also SlovenjaSlovakia Bulgaria and RomaniaA number of other

countries have also wished to join the alliancesluding Albania Macedonia

Georgia,and _Croatia

5.3.3 Western European Union

The Western European Union (WEU) is a partiallyndant European defence and
security organization; and the headquarters aigrussels WEU was created by the

Treaty on Economic, Social and Cultural Collabamnatand Collective Self-Defence
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signed at Brussels on 17 March 1948 (the Brussetsity), as amended by the
Protocol signed at Paris on 23 October 1954, whiodified and completed it.

The Brussels Treaty was signed by Belgium, Frahagembourg, the Netherlands
and the United Kingdom. Conceived largely as aagrsp to Soviet moves to impose
control over the countries of Central Europe, tihealy represented the first attempt
to translate into practical arrangements someefdbals of the European movement.
Its main feature was the commitment to mutual defeshould any of the signatories
be the victim of an armed attack in Europe. In Seyter 1948, military co-operation

was initiated in the framework of the Brussels Tye®rganisation. A plan for

common defence was adopted, involving the integmatif air defences and a joint

command organisation.

By demonstrating their resolve to work togethee, Brussels Treaty powers helped to
overcome the reluctance of the United States tbocgzate in the nascent European
security arrangements. Talks between these powersha United States and Canada
began shortly afterwards, leading to the signatfréghe North Atlantic Treaty in
Washington on 4 April 1949. Denmark, Iceland, IfaNorway and Portugal were
invited and agreed to accede to the Treaty, whicindlised the commitment by the
United States and Canada to the defence of EuAupele 5 of the Treaty states that
an armed attack against one of the signatorie$ bhatonsidered an attack against
them all and that each party will then take sudibaas it deems necessary to restore

and maintain the security of the North Atlanticaare

The need to back up the commitments of the Wastingreaty with appropriate
political and military structures led to the creatiof the North Atlantic Treaty
Organisation (NATO). In December 1950, with the @ppment of General
Eisenhower as the first Supreme Allied CommanderEafope (SACEUR), the
Brussels Treaty powers decided to merge their amjlitorganisation into NATO,
which had become the central element in the Wesbgean and North Atlantic

security system.
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Meanwhile, the desire to integrate the Federal Bepof Germany into the emerging
security structures prompted France, in OctobelO185 propose the creation of a
European Army which would operate within the frameivof the Alliance. This

proposal led to the signature, in May 1952, of Threaty setting up a European
Defence Community (EDC) in which Belgium, Francé&ly, Luxembourg, the

Netherlands and the Federal Republic of Germang wae to participate. However,
in August 1954 the French National Assembly refusectify the Treaty. The failure

of the EDC meant that an alternative way had tddomd to integrate the Federal
Republic of Germany into the Western security systé&t a special Conference
convened in London in September 1954 and attengeldebBrussels Treaty powers,
the United States, Canada, the Federal Republigeainany and lItaly, it was decided
to invite the latter two countries to join the Bsals Treaty. The conclusions of the
conference were formalised by the Paris Agreemaigaed in October of that year,
which amended the Brussels Treaty, created We&terapean Union (WEU) as a
new international organisation and provided forFeeleral Republic of Germany and
Italy to join. The signatories of the Paris Agre@eseclearly stated their three main

objectives in the preamble to the modified Brus3eésaty:

To create in Western Europe a firm basis for Euaopsconomic recovery;
To afford assistance to each other in resistingpanligy of aggression;

To promote the unity and encourage the progressiegration of Europe.

Its two most important provisions are containediticles V and VII1.3:

“If any of the High Contracting Parties should beet object of an armed
attack in Europe, the other High Contracting Pastwill, in accordance with

the provisions of Article 51 of the Charter of theited Nations, afford the

Party so attacked all military and other aid andsesance in their power.”

(Article V)

“At the request of any of the High Contracting et the Council shall be
immediately convened in order to permit them tostdnwith regard to any

situation which may constitute a threat to peaceyhatever area this threat

should arise, or a danger to economic stabilithrti¢le VIII.3)
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In November 1988, a Protocol of Accession was signethe WEU Member States
with Portugal and Spain. The ratification processsveompleted in March 1990.
Greece followed a similar process in 1992 and 18R bringing the total WEU
membership to 10.
From 1954 to 1973, WEU played an important rolgobymoting the development of
consultation and co-operation in Western Europethm aftermath of the Second
World War.
It permitted:
» the integration of the Federal Republic of Germiawy the Atlantic Alliance;
» the restoration of confidence among Western Eumopeantries by assuming
responsibilities for arms control,
» settlement of the Saar problem,;
» consultation between the European Community foumlember States and
the United Kingdom.

The three major elements of the WEU are the CourfciMinisters, The Council
President, and the Secretary-General. The WEUdsbiea Council of Ministers,
assisted by a Permanent Representatives Councindtassadorial level. A

Parliamentary Assemblfcomposed of the delegations of the member statéke

Parliamentary Assembly of the Council of Eurppeuld oversee the work of the

Council. Social and cultural aspects of the Bris$etaty were handed to the Council

of Europe to avoid duplication of responsibilitigghin Europe.

The WEU has a rotating 6 month presidency. WhenPttesidenof the_Council of
the EUbelongs to a country that is also a member ofWgJ then that member is
also the President of the WEU, and when a non memmbads the EU a different
member state takes over the presidency. From Jardud@005 until July 1 2005

Luxembourg was the President. It was then handed tovthe UK, which unusually

continued as President for a second term _on Janla®p06 when non-member

Austria took over the EU presidency. The organisesi Secretary-General is Javier

Solana appointed on_November 20999 He is also the European Union's High

Representative for the Common Foreign and SecW®ilicy and head of the

European Defence Agency
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5.3.4 The organization for Economic Cooperationrad Development (OECD)

The forerunner of the OECD was the Organisation Earopean Economic Co-
operation (OEEEL The OEEC was formed in 1947 to administer Ansricand
Canadian aid under the Marshall Pfan the reconstruction of Europe after World
War Il. Its headquarters were established at thé€zatu de la Muettien Paris in 1949.

The OECD took over from the OEEC in 1961. Sincenthehe OECD has brought

together the governments of countries committeddéonocracy and the market

economyfrom around the world to help its member countt@eschieve sustainable
economic growth and employment; to raise the stahdfliving in member countries
while maintaining financial stability; to assishet countries economic development;
and contribute to growth in world trade — all this order to contribute to the
development of the world economy. The OECD alsoeshaxpertise and exchanges

views with more than 100 other countries and ecoesm

from Brazil, Ching and Russi#o the least developed countries in Africa. Itgrfding
Conventionalso calls on it to assist sound economic exparisi@ther countries and

to contribute to growth in world trade on a muttlieal, non-discriminatory basis.

The OECD's 30 members. The 30 member countriefeofOXECD are; Australja
Austria Belgium Canada Czech RepublidDenmark Finland France

Germany Greece Hungary Iceland Ireland ltaly, Japan Korea Luxembourg

Mexico, the NetherlanddNew Zealand Norway Poland Portugal Slovak Republic

Spain Sweden Switzerland Turkey United Kingdom United States Twenty of

these countries became members on 14 December 1966gen
the_Conventiorestablishing the organisation was signed. Thersthave joined over

the years.

In contrast to many other international organs®j becoming a member of the
OECD is not something that is automatically opeagplicant countries. The member
countries of the Organisation, meeting in its gougy body (the Council), decide
whether a country should be invited to join the @E&hd on what conditions. This

decision is taken at the end of what might be dathe accession process
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The council, Committees and secretariat drive tle&CD works. Decision-making
power is vested in the OECD Council.It is made tipre representative per member

country plus a representative of the European CommisSibe Council meets

regularly at the level of permanent representaticethe OECD and decisions are
taken by consensus. The Council meets at ministexial once a year to discuss key
issues and set priorities for OECD work. The woknhated by the Council is carried
out by the OECD secretariat.

5.3.5 European Free Trade Association

The European Free Trade Association (EFTA) is aopesn_trade bloavhich was
established on May,3960as an alternative for European states which withere
unable to, or chose not to, join the then-Europgéaonomic Community (now the

European Union

The EFTA Convention was signed on Januarg360in Stockholmby seven states-

United Kingdom Denmark Norway SwedenAustria Switzerlandand PortugalThe

Stockholm Convention was subsequently replacedhkyMaduz Convention. This
Convention provides for the liberalisation of tradaong the member states.

During the 1960s Its original members were oftefenred to as the Outer Seven, as

opposed to the Inner Six of the then-styled Eurndéeonomic CommunityFinland

became an associate member in 1@&coming a full member in 1986and_Iceland

joined in_1970 The United Kingdom and Denmark joined the Europ€ammunity
in 1973(together with Ireland), and hence ceased to beAERembers. Portugal also

left EFTA for the European Community in 198Biechtensteinjoined in 1991

(previously its interests in EFTA had been represgrby Switzerland). Finally,
Austria, Sweden and Finland joined the Europearol/im 1995and hence ceased to

be EFTA members. Today only Icelandorway Switzerland and _Liechtenstein

remain members of EFTA (of which only Norwaynd Switzerlandare founding

members). Three of the EFTA countries are parthef European Union Internal
Market through the Agreement on_a European Econdknéa (EEA), which took

effect in 1994, the fourth, Switzerland, opted tmclude bilateral agreements with
the EU. In addition, the EFTA states have jointbncluded free trade agreements

with a number of other countries.
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EFTA is governed by the EFTA Council and servicgdtiie EFTA Secretariat. In
addition, in connection with the EEA Agreement d®92, two other EFTA
organisations were established, the EFTA SurvelaAuthority and the EFTA
Court.

5.3.6 The European Communities

The European Community is an amalgam of three agpacommunities: the
European Coal and Steel Community, establishecheyTteaty of Paris in 1951 to
regulate production and liberalize Europe's tragdecaoal and steel products; the
European Atomic Energy Community, formed by theaifyeof Rome in 1957; and
the European Economic Community, also created byTiteaty of Rome. All three
were established to encourage political and econarooperation among member
countries, notably France and Germany, that hadategdly warred with each other.
By 1967 the institutions of the European Economien@iunity (or Common Market)
became common to all three communities. Today ttoisventional to refer to the
European Community (as the EC or the Community)him singular, whether one

means the Economic Community or all three initiegiv

5.3.6.1 European Coal and Steel Community

The Schuman Declaratiaaf 9 May195Q based on the work of Jean MonHraid out

a plan for a European Community to pool the caadl steelof its members in a
common marketHe proposed thatFtanco-German production of coal and steel as

a whole be placed under a common High Authoritythiwithe framework of an
organisation open to the participation of the otlw@untries of Europé.Such an act
was intended to help economic growth and cementepdmetween France and
Germany, who had previously been long time enem@sal and steel were
particularly symbolic as they were the resourceesgary to wage war. It would also

be a first step to a "European federatidgpon taking effect it, in stages, replaced the

International Authority for the Ruhr
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The 100 article long Treaty of Parigstablishing the European Coal and Steel

Community, was signed on 18 Aprdl951 by France, Germany, Italy, Belgium,

Luxembourg and the Netherlands, following a prop&ean French Foreign Minister

Robert Schumanand created a common markfer coal and steelbetween its

members. It is also known as the Schuman Plan; tifee French foreign minister,
Robert_Schumagrwho proposed it in 1950. The European Coal aeélSTommunity
(ECSC) was an experimental six-nation internatiamghbnisationand the first to be

based on supranationpfinciples and served as the foundation for theleno-day

European Union

Timeline of treatiesMember nations of ECSC pled¢regool their coal and steel
resources by providing a unified market for themalcand steel products, lifting
restrictions on imports and exports, and creatingified labor market. The ECSC
was, through the establishment of a common marnketcbal and steel, to work
towards economic expansion, increase employmentase the standard of living in
the Community. It was to progressively bring abautational distribution of high

level production while ensuring stability and emyptent. The common market was
opened on 10 Februaf®53for coal, and on 1 Ma¥953for steel.

Six years after the Treaty of Paris, the TreatieRamewere signed by the six ECSC

members, creating the European Economic CommuiBC) and the European

Atomic Energy CommunitfEAEC or Euratom). These Communities were based,

with some adjustments, on the ECSC. The Treati&oaie were to be in force for an
unlimited period, unlike the Treaty of Paris whialas to expire after fifty years.

These two new communities worked on atomic enegpperation and the creation of
a union. however, their fields rapidly expandedhwite EEC becoming the most

important tool for political unification, overshagimg the ECSC.

Despite being separate communities with separatgl lgpersonalities three

Communities initially shared the Common Assemhlyd the_European Court of

Justice The other institutions were separate: the Cosn@hd the _High
Authority/CommissionsDue to a desire to avoid duplication, the Mergiezaty of
1969 merged the ECSC and Euratom with the EEC, ifgynthe European

Communities The ECSC continued to exist as part of this, ks Communities
became part of the European Unidwut the Treaty of Paris expired in 2002. The
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Community was not replaced but its activities aadources were absorbed by the

European Community

5.3.6.2 European Economic Community

European Economic Community (EEC), an organizagstablished (1958) by a
treaty signed in 1957 by Belgium, France, Italyx&mbourg, the Netherlands, and
West Germany (now Germany), was known informallytke Common Market.
Britain, Ireland, and Denmark were admitted in 197TBree southern European
countries were allowed to join once they instaklksnocratic governments—Greece
in 1981, Spain and Portugal in 1986. Other Westuropean countries (Austria,
Finland, Sweden, and Switzerland) belong to thepean Free Trade Association, or
EFTA (as did Britain, Ireland, and Denmark befo@/3). EFTA has traditionally
concentrated on trade liberalization, in contraghe EC's more ambitious agenda of

economic and political integration

The EEC was the most significant of the three weatganizations that were
consolidated in 1967 to form the European CommugE{Z; known since the
ratification [1993] of the Maastricht treaty as tBaropean Union). The EEC had as
its aim the eventual economic union of its membatioms, ultimately leading to
political union. It worked for the free movementlabor and capital, the abolition of
trusts and cartels, and the development of joidtragiprocal policies on labor, social
welfare, agriculture, transport, and foreign trade.

In 1958, Britain proposed that the Common Markeekpanded into a transatlantic
free-trade area. After the proposal was vetoed @nde, Britain engineered the
formation (1960) of the European Free Trade AssiotidEFTA) and was joined by

other European nations that did not belong to then@on Market. Beginning in
1973, EFTA and the EEC negotiated a series of aggrts that would insure
uniformity between the two organizations in mangaar of economic policy, and by
1995, all but four of EFTA's members had transtktreeir memberships from EFTA

to the European Union.

The EC's most important achievement has been #®iis union. It was completed

in 1968, when each of the six members abolishéifistand quotas on goods from the
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other five member countries and adopted a commuerred tariff on goods from the
rest of the world. Monetary unification and thegténmarket program are the other

two main achievements of the EEC.

The Single Market Program was set out in a whifgepgublished by the European
Commission in 1985. It recommended nearly threedhecth measures to remove
obstacles to intra-European competition. The Sirigleopean Act (SEA) of 1986

committed EC members to implement those measurésebgnd of 1992.

The SEA will affect Europe's every nook and cranfigucks hauling merchandise
will no longer have to stop at the border betweéndguntries, except for health and
safety inspections. Governments may no longer idiggate in procurement or in
awarding public works contracts. Every Europeamtguwill have to recognize the
product standards of the others. Remaining barte@ethe movement of capital and
labor across the EC's internal frontiers will benoged. EC residents will be able to
shift their funds from one country to another withdvaving to worry about capital
controls, and will be able to work in another membeuntry without having to
secure a work permit or obtain local technical editation. National tax codes will
be harmonized to simplify economic decision making.

5.3.6.3 European Atomic Energy Community

The European Atomic Energy Community, or EURATONMNS, an _international

organizationcomposed of the members of the European Uritomas established on

March 25 1957 by a second treaty of Rome, signed the same sityeamore famous

Treaty of Romewhich instituted the European Economic CommunE§fC). The

European Atomic Energy Community is a separatetyenbut membership and
organization is fully integrated with the Europe&mion. The organisational
structures of EURATOM and EEC (together with thevrdefunct European Coal and

Steel CommunityECSC-), merged in 1967, by virtue of the Mergezaly(signed in

1965). The purposes of Euratom were to create a@a{s market for atomic energy
and distribute it through the Community and to depenuclear energy and sell

surplus to non-Community States.
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Some suggest that EURPITOM should disappear imaasiway to ECSC and merge
the European Community and the European Atomic ggn€ommunity in a new
European Community and Treatiel particular, that was proposed during the
development of the Treaty establishing a Constitufior Europe however, it was

decided to exclude Euratom from the legal perstnali the new European Union,
because of concerns that anti-nuclear sentimesdnme member states would then be

needlessly turned against the constitution.

5.3.7 European Union

The European Union (EU) is a political and econogocnmunity of twenty-seven

member statewith supranationaand_intergovernment&tatures, located primarily in

Europe established by the Treaty on European Union Kaastricht treaty The

European Union is the most powerful internationg@amization so far in history, in
some ways ressembling a state; some legal sch#diesve that it should not be

considered as an international organization abati rather as a sui generis entity.

The political climate after the end of World Warfdivoured unity in Western Europe,
seen by many as an escape from the extreme formsatidnalismwhich had
devastated the continent. One of the first sucuespfoposal for European

cooperatiorcame in 1951 with the European Coal and Steel Qamitgn This had the

aim of bringing together control of the caald_steelndustries of its member states,
principally Franceand_West Germanyrhis was with the aim that war between them

would not then be possible, as coal and steel Wererinciple resources for waging

war. The Community's founders declared it "a fat&lp in the federation of Eurdpe

The other founding membewgere Italy and the three Benelwountries Belgiumthe

Netherlandsand_Luxembourg

Two additional communities were created in 1957e tRBuropean Economic

Community (EEC) establishing a customs uni@nd the European Atomic Energy

Community (Euratom) for cooperation in developing nucleaergg In 1967 the

Merger Treatycreated a single set of institutions for the thceenmunities, which

were collectively referred to as tkeiropean Communitieglthough more commonly

just as th&european Communit§eC).
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In 1973 the European Communities enlarged to irclDénmark the Republic of

Irelandand the United KingdomNorwayhad negotiated to join at the same time but

a referendum rejected membership and so it remabugside. GreegeSpain and

Portugaljoined in the 1980s.

In 1985 the_Schengen Agreemetreated largely open bordewsithout passport

controls between those states joining it. In 1986European flagvas adopted by the

Communities and leaders signed the Single Europgedn This revised the way

community decision making operated in light of gieeater membership, aimed to

further reduce trade barrieasid introduce greater European Political Coopanatn

1990 after the fall of the Iron Curtaithe former_East Germarpecame part of the
Community as part of a newly reunited Germany.Witthargement toward eastern

Europeon the agenda, the Copenhagen critésracandidate members to join the

European Union were agreed.

The Maastricht Treatgame into force on 1 Novemb&993 Maastricht established a

revised structure and the name 'European Commuwfitglally replaced the earlier
'European Communities'. The European Community fosmed one of three pillars
of the newEuropean Unionwhich included co-operation in matters_of foreplicy
and _home affairsThe termEuropean Uniongenerally replaced the terBuropean

Community which will be abolished by the Treaty of Lisbatong with the pillar

system.

In practice, the European Community is simply tlterame for the European Union.
Legally, however, they must be distinguished. Theopean Union has no legal

personality; it is not an international organizafidut a mere bloc of states. The
European Community is one of three internationaanizations these states are
members of the other two are the European Coal $tedl Community and the

European Atomic Energy Community. These three argdions used to have

separate institutions; but in 1961 they were mergfealigh legally speaking they are
still separate organizations.
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Austria Swederand_Finlandoined in 1995. The Amsterdam Treaty1997 amended

the Maastricht treaty in areas such as democragyfarign policy. Amsterdam was

followed by the_Treaty of Nicen 2001, which revised the Rome and Maastricht

treaties to allow the EU to cope with further eganent to the east. In 2002 euro

notesand _coinsreplaced national currencies in 12 of the memtaes. In 2004 ten

new countries (eight of which had formerly beent&iasBloc countries) joined the
EU. At the start of 2007_Roman&nd Bulgariajoined the EU and the euro was
adopted by Sloveni®©n 1st January 2008, Malta and Cyprus joinedEin®zone.

A treaty establishing a constitution for the Flds signed in Romim 2004, intended

to replace all previous treaties with a new sindecument. However, it never
completed ratification after rejection by Frenchdddutch voters in_referenddn
2007, it was agreed to replace that proposal wittew Reform Treatyhat would

amend rather than replace the existing treatieéss treaty was signed on 13

December2007in Lisbonand will be known as the Lisbon treaty will come into

effect in January 20009 if ratified by that date.

The EU creates a single markst a system of laws which apply in all memberesat

guaranteeing the freedom of movement of peopledgioservices and capitalt

maintains a common trade policy, agricultuaald fisheriegolicies, and a regional

development policyln 1999 the EU introduced a common currency,eiine which

has been adopted by fifteen member states. It lsasdaveloped a role in foreign
policy, and in justice and home affairs. Passport cofebleen many member states

has been abolished under the Schengen Agreement

Main policies of the European Union are:-

« Free trade of goods and services among membes.state

« A common external customs tariff, and a common t@osiin international
trade negotiations.

+ Removal of border controls between its member st@ecluding the UK and
Ireland, which have derogations)

« Freedom for citizens of its member states to limd work anywhere within
the EU, provided they can support themselves

« Freedom for its citizens to vote in local governtnamd European Parliament

elections in any member state
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Free movement of capital between member states

Harmonization of government regulations, corporaidaw and trademark
registrations

A single currency, the Euro (excluding the UK, Seredand Denmark, which
have derogations)

Common agricultural and fisheries policies.

co-operation in criminal matters, including shariofintelligence (through

EUROPOL and the Schengen Information System), aggae on common

definition of criminal offences and expedited egit@n procedures

a common foreign policy

a common security policy, including the creationao60,000-member Rapid
Reaction Force for peacekeeping purposes, an Eltamilstaff and an EU

satellite centre (for intelligence purposes)

a common policy on asylum and immigration

a common system of indirect taxation, the VAT, adl\as common customs
duties and excises on various products

funding for the development of disadvantaged regi@tructural and cohesion
funds)

funding for programs in candidate countries andeotBastern European
countries, as well as aid to many developing caestr

funding for research

Generally speaking, European Union policies aréldu into three main areas, called

pillars. The first or 'Community' pillar concernsomomic, social and environmental

policies. The second or ‘Common Foreign and SecRBoticy' (CFSP) pillar concerns

foreign policy and military matters. The third dustice and Home Affairs' (JHA)

pillar concerns co-operation in the fight againgne.

Within each pillar, a different balance is strucktween the supranational and

intergovernmental principles. Supranationalismtiergest in the first pillar, while

the other two pillars function along more intergowaental lines. In the CFSP and

JHA pillars the powers of the Parliament, Commissaod European Court of Justice

with respect to the Council are significantly liedt without however being altogether

eliminated.
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Important institutions of the EU include the EurapeCommissionthe European

Parliament the Council of the European Unioihe European Councithe European

Court of Justiceand the European Central Bank

The European Union is composed of 27 independewéreigncountrieswhich are

known as member states: AustrBelgium Bulgaria Cyprus the Czech Republic

Denmark Estonia Finland France Germany GreeceHungary Ireland ltaly, Latvia,

Lithuania Luxembourg Malta the Netherlands Poland Portugal Romania

Slovakia Slovenia Spain Swedenand the United Kingdonkour Western European

countries that have chosen not to join the EU Hmen partly integrated into the EU's
economy;_IcelandLiechtensteirand_Norwayare a part of the single markérough

the European Economic Areand Switzerlandhas similar ties through bilateral

treaties. The_microstates' relationshgas include use of the eumnd other co-

operation.

There are three official candidate countries, Gapdi¥lacedoniaand Turkey the

western Balkan countries of Albani@osnia and HerzegovinaMontenegroand

Serbiaare officially recognised as potential candidafes.join the EU, a country

must meet the Copenhagen criteriefined at the 1993 Copenhag&ropean

Council. These require a stable democracy whicphe@s_human rightand the rule
of law; a functioning market economy capable of compmetitivithin the EU; and the
acceptance of the obligations of membership, inopdEU law. Evaluation of a

country's fulfilment of the criteria is the respdmisty of the European Council

5.3.8 Communist Information Bureau (Cominform)

The Warsaw manifesto of October 5, 1947, which extexhfrom a conference of
representatives of various communist parties intdfas and to a leaser extent
western, Europe resolved to set up an informationre8u consisting of
representatives of the communist parties of YugasdBulgaria, Romania, Hungary,
Poland, Soviet Union, Czechoslovakia, France aalg.Itts function was to organize
interchange of experiences and co-ordination of db#vities of the communist

parties on the basis of mutual agreement, and sttvaonsist of two representatives
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from each central committee and to be located igiade. Cominform is an Eastern

Europe organization.

It will be seen that the COMINFORM is not, reallygovernmental organization, but
rather an organ of consultation between commuigidigs; however, in the main, the
identification between the communist parties areldbhvernments in these countries
is so close as to justify treating the COMINFORM as organization whereby,
indirectly, the various governments can consultcommon problems, especially
those of a political nature. Of course, France lgadgl stand out as the anomalies; they
can neither be treated as part of Eastern Europeloes the same identification of
policy between the communist party and Governmentshid to exist in these
countries. As was said at the beginning of thiskhatassifications have to be as a

matter of convenience which cannot stand the festientific accuracy.

5.3.9 The Warsaw Treaty Organization

The organization began with the signature of atjrefFriendship, Co-operation and
Mutual Assistance at Warsaw on May 4,1955, a traatially of 20 years’ duration,
to which there are now seven parties, Bulgaria,cBaslovakia, German Democratic
Republic, Hungary, Poland, Romania and the U.S.Stfa, Mongolia, North Korea
and North Vietham at one time sent observers té@tigical Consultative Committee
but ceased to do so in 1962 and Albania withdr@mfmembership in 1968 after the
Soviet invasion of Czechoslovakia. Like CominfornThe Warsaw Treaty

Organization is an Eastern Europe organization

The organization is a direct counterpart of NAT@¢ aas the preamble recites, was
prompted by the re-armament of western Germany iandclusion in NATO
consequent upon the formation of WEU. The treaffirens the obligations of
Article 2(4) of the UN charter, and contains an emaking to work for general
disarmament and to consult on all internationalstjoes relating to the common
interests of the Members; membership is open toth#r states “irrespective of their
social and state systems” ready to assist in priegpmpeace. It is, therefore, in

practice only and not by its terms confined to BasEurope; this is consistent with
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the repeated invitation by the U.S.S.R. to the \&fesPowers to join in a general

European security treaty.

The crux of the security system lies in Article Aexeby, on the basis of Article 51 of
the UN Charter, an armed attack in Europe on anmbég gives rise to the individual
and collective obligation to render “immediate a&sice... by all the means it may
consider necessary, including the use of armeafoWhereas, originally, the Treaty
was interpreted to apply only to aggression by atereal power, the soviet

intervention in Hungary in 1956 and the combinadagion of Czechoslovakia by the
Soviet Union and other Warsaw Pact members in 186&&h was justified on the

basis of the Treaty, has clearly demonstrated ttatTreaty is not so limited in

practice.

The organizational structure established to achidvse consists of a political
Consultative Committee, a plenary committee meetimge or twice a year, and with
equality of voting power for all members and votimgunanimity. This has power to
set up auxiliary organs, and in fact a permanemhi@ssion has been established to

give continuity to the work between sessions.

The establishment of a joint command for the arrfeedes of the Members was
specifically envisaged in the treaty, and this basn achieved: the armies of the
member countries are in effect treated as an ozgahole and there is a staff of the

Joint Armed Forces.

So far as can be ascertained from the availablermahtwhich is very sparse in
comparison to that on NATO, the Warsaw Treaty Oiggion is nothing like the
developed NATO, constitutionally speaking. It isestially a defensive alliance, with
organs for consultation and co-operation, and dasspurport to attain the wider
economic and political aims of NATO, nor does itvéahe very comprehensive

structure of organs which NATO possesses.
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5.3.10 Council for Mutual Economic Aid (Comecon oICMEA)

This was established at an economic conference ascblv in January 1949,
obviously as a counterpart to OEEC which had begbéshed in Western Europe in
the previous year. The nine Member States are Balg&uba, Czechoslovakia,
German Democratic Republic, Hungary, Mongolia, RdJ&Romania and U.S.S.R. In
addition China, Vietham and the peoples’ republidkorea have observer status,
although China ceased attending in 1962 and Yugeslaas accepted associate
member status since 1965. Like Cominform and Thes#a Treaty Organization,

the Council for Mutual Economic Aid is an Eastemurdpe organization

The Council is described as “an open organisatibichvcan be entered by other
European States which agree with the principled” domecon), and Members
participate on the basis of equal representatiecistbns affecting any Member being
made “only with the agreement of the interestedntgw’ there is considerable
emphasis on the retention of full sovereignty bl mémbers and soviet writers
emphasize that the organization contains no “s@hi@mal” element. The council
meets in regular sessions in rotation in the ckgpahthe participating Members. It is,
in principle, simply an organ for consultation beem governments in the economic
field. Until 1956 it operated largely on the tedtalilevel but from 1956 onwards
(East Berlin meeting) it drew up more comprehengive-year plans for economic
co-ordination, plans which were further extendethat Moscow meeting in 1958 at
which china, Mongolia, Korea and Vietnam Peoplegp&blic were represented. The
council has established seven permanent subsioligans or “meetings” dealing with
such matters as legal questions, state Labour Aggneater Agencies, internal Trade
and so forth. In 1962 a new charter for the coumeis adopted, deleting the clause
confining membership to European states and a rogly,lihe executive committee,
added. This committee, assisted by a permanergtaeeat, meets every three months
and is given policy-making and executive powerspiactice, whilst no member is
bound to comply with decisions to which it has oohsented, the national economic

policies are strongly influenced by decisions & tommittee and of the Council.
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5.4The American organizations
5.4.1 The Organization of American States (OAS)

The notion of closer hemispheric union in the Armani continent was first put

forward by Simén Bolivawho, at the 1826 Congress of Panapraposed creating a

league of American republics, with a common militea mutual defense pact, and a

supranational parliamentary assembly. This meetiag attended by representatives

of Gran Colombia(comprising the modern-day nations of Colombkecuadoy

Panamaand Venezue)aPeru the United Provinces of Central Ameriead Mexico

but the grandly titled "Treaty of Union, LeaguedaRerpetual Confederation" was
ultimately only ratified by Gran Colombia. Bolivadream soon foundered with civil
war in Gran Colombia, the disintegration of Cen#aterica, and the emergence of
national rather than continental outlooks in thewlyeindependent American
republics.

The pursuit of regional solidarity and cooperat@again came to the forefront in
1889-90, at the First International Conference wfefican StatesGathered together

in Washington, D.C., 18 nations resolved to fouheé tnternational Union of
American Republics, served by a permanent secaétailed the Commercial Bureau
of the American Republics (renamed the "Internaticdommercial Bureau" at the
Second International Conference in 1901-02). Thesebodies, in existence as of 14
April 189Q represent the point of inception to which todaAS and its General

Secretariat trace their origins.

At the Fourth_International Conference of Ameri&tates(Buenos Aires1910), the

name of the organization was changed to the "Unfolvmerican Republics" and the

Bureau became the "Pan American Union".

The experience of World War donvinced hemispheric governments that unilateral
action could not ensure the territorial integrifytlee American nations in the event of
extra-continental aggression. To meet the challegelobal conflict in the postwar
world and to contain conflicts within the hemisphethey adopted a system of

collective securitythe Inter-American Treaty of Reciprocal Assis&(Rio Treaty)

signed in 1947 in Rio de Janeiro.
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The Ninth_International Conference of American &atas held in_Bogotdetween
March and May 1948 and led by U.S. Secretary afeSt@orge Marshalla meeting

which led to a pledge by members to fight communismAmerica. This was the
event that saw the birth of the OAS as it standmyp with the signature by 21

American countries of the Charter of the Organoratf American Statesn 30 April

1948 (in effect since December 1951). The meeting adopted the American

Declaration of the Rights and Duties of Mdhe world's first general human rights

instrument.

The transition from the Pan American Union to OASgernational organization

headquartered in Washington, D.Cnited Stateswas smooth. Its members are the

thirty-five independent states of the Ameriddse Director General of the former,

Alberto Lleras Camargo, became the OrganizatiorssSecretary General

In the words of Article 1 of the Charter, the goAthe member nations in creating the
OAS was "to achieve an order of peace and justegromote their solidarity, to
strengthen their collaboration, and to defend thsrereignty, their territorial

integrity, and their independence." Article 2 tlisiines eight essential purposes:

- To strengthen the peace and security of the canttine

- To promote and consolidate representative demogcnaitly due respect for
the principle of nonintervention.

« To prevent possible causes of difficulties andrsuee the pacific settlement
of disputes that may arise among the member states.

- To provide for common action on the part of thot#es in the event of
aggression.

+ To seek the solution of political, judicial, andoaomic problems that may
arise among them

- To promote, by cooperative action, their econonsiogcial, and cultural
development.

+ To eradicate extreme poverty, which constitutes ofistacle to the full
democratic development of the peoples of the hemeisp

- To achieve an effective limitation of conventiomeapons that will make it
possible to devote the largest amount of resourcése economic and social
development of the member states.
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Over the course of the 1990s, with the end of _tbke ®var, the return to democracy
in Latin America and the thrust toward globalizatiadhe OAS made major efforts to
reinvent itself to fit the new context. Its stafadorities now include the following:-
strengthening democracy; working for peace; defagpdiuman rights; fostering free

trade; fighting the drugs trade and promoting snatde development
5.4.2 Organization of Central American States

The Organization of Central American States igganal organisation, formed on

October 14 1951 at a meeting in_San Salvadtr promote regional cooperation,

integrity and unity in_Central AmericaMember states are Costa Rica, El Salvador,

Guatemala, Honduras, and Nicaragua. The organizaiitcludes executive,
legislative, and economic councils and the Cen#aderican Court of Justice; it
established its main purpose-the Central Americami@on Market. This goal was
reached in 1960, but OCA8embers cooperated on little else.

The Charteof San Salvadowas ratified by all the governments_of Central Aice

and on_August 181955 the foreign ministerdield their first meeting in_Antigua

GuatemalaThere ensued the Declaration of Antigua Guatenveltech decreed that

subordinate organizations should be formed undeECOR) to help establish systems
of organization and procedure so there would beestrictions to free intercourse, to
economic cooperation, to better sanitary conditibmis member nations, and to
continued progress in the “integral union” of then@al American nations.

This was followed by the creation of the Central é&ivan Common Market
(MCCA), the Central American Bank for Economic hnation (BCIE), and_the
Secretariat for Central American Economic Inte@rafSIECA) in 1960. In 1973,

ODECA was suspended and progress in regional miegr came to a standstill.

Some 20 years later, in 1993, a new integratiomdssork, the_Central American

Integration System(SICA), came into existence. SICA is made up ofe¢h

Community Organs, the Central American Court oftidas(CCJ), the_Central
American Parliamen{PARLACEN), and the_Secretariat General of the tén
American Integration Syste(sG-SICA).
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5.4.3 Central American Common Market

The Central American Common Market (CACM) is anrexic trade organization

between five nations of Central Amerida was established on December, 1360

between the nations of Guatemalkl Salvador Hondurasand Nicaraguain a

conference in_ManaguaTlhese nations ratified the treaties of membership
following year. The treaty established (1961) aretaciat for Central American
economic integration, which Costa Rica joined ir63;9Panama now has observer

status in some areas. Its offices are in Guate@it&ya Guatemala.

The CACM has succeeded in removing duties on maxtucts moving among the
member countries, and has largely unified extetaudiifs and increased trade within
the member nations. By 1970 trade between memb@nsahad risen more than
tenfold over 1960 levels, and imports doubled armbmmon tariff was established
for 98% of the trade with nonmember countries. Haveit has not achieved the
further goals of greater economic and politicalfigation that were hoped for at the
organization's founding, mainly caused by the CACMability and lack of reliable

means to settle trade disputes.

The 1969 war between EI Salvador and Honduras t¢edhé latter's effective
withdrawal, and the political turmoil in Central Asmica during the 1970s and 80s left
the organization moribund. The 1990s saw a revefathe organization, but its
ultimate place with respect to the Central Ameri¢aee Trade Agreement (signed
2004, and including the Dominican Republic andUWiméted States) and the proposed

(2001) Free Trade Area of the Americas is unclear.
5.4.4 The LATIN AMERICAN INTEGRATION ASSOCIATION (L AIA)

The Asociacién Latinoamericana de Integracion (tlaéin American Integration
Association; known as ALADI or, occasionally, byetknglish acronym LAIA) is a
Latin American trade integration association, was establishedh agsult of the

Montevideo Treaty of 1980 to succeed the Latin Aca® Free Trade Association
(LAFTA) of 1960. LAFTA was formed following negotians that took place
throughout 1958 under the direction of the Unitetibhs Economic Commission for

Latin America. These negotiations culminated in #igning of the Montevideo
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Treaty of 1960 by Argentina, Brazil, Chile, Mexiddaraguay, Peru, and Uruguay.
LAFTA membership increased throughout the 1960$ v@blombia and Ecuador
joining in 1961, Venezuela in 1966, and Bolivialia67. LAFTA did not originally

call for a common external tariff nor did it immatkly seek to form an economic
union. A Latin American common market was discudagidonly as a long-term goal.
The newly formed association did call for the distting of tariffs and other trade

barriers between member states. In 1969, howenes, meeting in Caracas, rancor
developed over proposals to begin working towardommmon market. Although

consideration of the proposal was postponed urg@0]1 Colombia and Uruguay
continued to disagree with the thrust of the 1968etimg. Because of continuing
internal dissension LAFTA became little more thanaale and marketing association.
By 1980 only 14 percent of trade between LAFTA memsbcould be related to the
Montevideo agreement. One of the accomplishmentisA6iTA, however, was the

creation of the Multilateral Compensation and Remipl Credit Mechanism. The
agreement was signed by the central banks of menthetries in 1965 and began

operating in June 1966.

In June 1980 representatives met in Acapulco ated ia Montevideo, and voted to
dissolve LAFTA and replace it with the Latin Ameacintegration Association. The
signatories to the 1980 treaty were Argentina, \Baji Brazil, Chile, Colombia,

Ecuador, Mexico, Paraguay, Peru, Uruguay, and Mexiaz While succeeding the
Latin American Free Trade Association (LAFTA) of6l) LAIA nonetheless strived
to keep intact the economic integration processibbéxy LAFTA. The main objective
of LAIA is the establishment of a common market,pursuit of the economic and
social development of the region by reducing restms on trade between its
members. The ALADI promotes the creation of an areaconomic preferences in

the region, aiming at a Latin American common markkegough three mechanisms:

- Regional tariff preference granted to products inating in the member
countries, based on the tariffs in force for traadintries
+ Regional scope agreement, among member countries

» Partial scope agreements, between two or more Gesif the area
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As the Montevideo is a "framework treaty”, by suiisog to it, the governments of
the member countries authorize their representatiovdegislate through agreements
on the economic issues of greatest importance ¢b eauntry. Either regional or
partial scope agreements may cover tariff reliefl arade promotion; economic
complementation; agricultural trade; financialcéif customs and health cooperation;
environmental conservation; scientific and techgwal cooperation; tourism

promotion; technical standards and many otherdield

It was decided that the new association would Hase closely defined goals, no
specific timetable for goal implementation, and éewstrictures overall. The aim of
LAIA is to reduce or remove trade barriers whilaMeng members free to enter into
separate trade and tariff agreements. While LAlI&gdoot call for all-inclusive tariff
reductions, there are preferential tariffs for oegil products and regional agreements
on matters related to agricultural products, tetbmp exchange, and environmental
and tourism affairs. LAIA also recognizes an ecoimhierarchy and its trade and
tariff agreements take into account the level obneenic development of each
country. Member nations are divided into three gaties: Argentina, Brazil, and
Mexico are considered to be most developed; Chitdpmbia, Peru, Uruguay, and
Venezuela are considered to be in a stage of ieiate development; and Bolivia,
Ecuador, and Paraguay are the least-developed m&n#be "eventual objective" of

LAIA is, however, the establishment of a regionatnenon market.

The principal governing organ of LAIA is the Counai Ministers of Foreign Affairs.
This body is composed of the ministers of foreiffaies of the 11 member countries
unless an official other than the Foreign Minisseresponsible for LAIA matters. The
council meets annually to review activities and gelicy. LAIA's Evaluation and
Convergence Conference reviews activities, promotesv programs, makes
recommendations to the secretariat, and reviews$energial arrangements. The
political body of the LAIA is the Committee of Resentatives that is made up of a
permanent representative of each member countrytl@depresentative's deputy.
The committee is responsible for concluding agregsj@mplementation of treaty
provisions, and convenes the council and confereflce aforementioned secretariat
is headed by a secretary-general who is electetidogouncil for a renewable three-

year term and is responsible for most LAIA techharad administrative tasks.
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5.4.5 Latin American Economic System

The Latin American Economic System, officially knovas Sistema Econdmico
Latinoamericano (SELA), is a regional intergoverntaé organization that groups 27
Latin American and Caribbean countries. SELA wdaaldished on 17 October 1975,
by the Panama Convention, and currently counthiemtembership of the following
countries: Argentina, Barbados, Belize, BoliviaaBl, Colombia, Costa Rica, Cuba,
Chile, Ecuador, Dominican Republic, ElI Salvadoremada, Guatemala, Guyana,
Haiti, Honduras, Jamaica, Mexico, Nicaragua, PandPasaguay, Peru, Suriname,
Trinidad & Tobago, Uruguay, and Venezuela. Its logadters are in Caracas,

Venezuela.

This regional organization is established to praretconsultation and coordination
system for the consensus on joint positions andnoom strategies for the Latin
American and Caribbean region on economic issugs-vis countries, groups of
countries, international fora and organizationsyrich cooperation and integration

among the countries of Latin America and the Caréb

SELA carries out consultation, coordination andpmEration activities in work areas
of globalization, external economic relations, intgional trade, financing and
foreign investment, regional integration, econommna social policies and technical

cooperation.

The Latin American Council is the principal decisimaking body of SELA. Each
Member State has one representative to this Cqumhich meets regularly once a
year. Its responsibilities include determining finstitution's general policies and
formulating specific declarations in the form ofddons approved on a consensual
basis.

5.4.6 The Caribbean Community

The Caribbean Community (CARICOM), originally thar®bean Community and

Common Market, was established by the Treaty ofgGhemasvhich came into

effect on_August 11973 The first four signatories were BarbaddamaicaGuyana

and Trinidad and Tobago
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CARICOM replaced the 1965-1972 Caribbean Free Trsdmciation(CARIFTA),

which had been organized to provide a continuech@wic linkage between the

English-speaking countries of the Caribbdaliowing the dissolution of the West
Indies Federatiowhich lasted from January 3958to May 31 1962

Revised Treaty of Chaguaramas establishing thikizan Community including the
CARICOM Single Market and Economy (CSME) was sigrned the Heads of
Government of the Caribbean Community on July §)12@at their Twenty-Second
Meeting of the Conference in Nassau, the Bahamfier the revised Treaty of
Chaguaramas, CARICOM reorganised itself into aediké Government structure

made up of the Executive, Legislative and Judiciary

Progress has been hindered by the failure to agreelevelopment policy, and
Trinidad and Tobago reached an agreement in May9 1@/ form a separet
Organisation of East Carinean States (OECS)

Currently CARICOM has 15 full members. These afgitigua and Barbudé July
1974, Bahamag4 July 1983 (not part of customs union), Barbad(l August
1973, Belize(1 May1974, Dominica(l May1974, Grenadg1l May1974, Guyana
(1 August1973, Haiti (provisional membership on 4 Jul99§ full membership on 2
July 2002, Jamaicg1l August1973, Montserrat(a territory of the United Kingdom
(L _May 1979,Saint Kitts and Nevig26 July 1974 as Saint Christopher-Nevis-
Anguilla),Saint Lucia(l May 1974 ,Saint Vincent and the GrenadindsMay 1974
Surinamg4 July1995,Trinidad and Tobag@l August1973.

5.4.7 The treaty for Amazonian Co-operation

The Treaty for Amazonian Cooperation (TAC) was seiym Brasilia, Brazil, on July
3, 1978, by the foreign ministers of the eight Aor@an countries: Bolivia, Brazil,
Colombia, Ecuador, Guyana, Peru, Suriname, and 2/ete. It is a legal instrument
of a technical nature that seeks to promote thembaious and integrated
development of the basin as a foundation for a maderegional economic
complementarity to improve the lives of the locabple and permit the conservation

and rational use of their resources. The TAC iaméwork treaty with provisions for
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agreements on specific issues. It is flexible ehaiogadjust to the changes and needs

of the region.

The TAC provides for collaboration among the memibeuntries to promote

scientific and technological research and the exgbaf information, rational use of
natural resources, freedom of navigation on the Zonaiver system, protection of
navigation and trade, preservation of the cultinaiitage, health care, the creation
and operation of research centers, establishmeranoappropriate transport and
communications infrastructure, an increase in smyiand cross - border trade. All
these measures are to be implemented bilateralby groups of countries to promote

the harmonious development of the territories inedl
5.4.8 The Andean Community of Nations

The Andean Community of Nations, a trade ble@s began as a Sub-regional
Agreement within LAFTA and was founded in 1969 byglida, Chile, Colombia,
Ecuador and Peru. Under the Treaty of Bogota ofVi2y 1969, these countries
moved towards closer integration than was possiiitean LAFTA itself, and the sub-
regional grouping was approved by the LAFTA Permmariexecutive Committee. In
1973, the pact gained its sixth member, Venezliel2976, however, its membership
was again reduced to five when Chile withdrew. \#ereta announced its withdrawal
in 2006, reducing the Andean Community to four membtates. So now it is
comprises only the South Americaountries of Bolivia Colombia Ecuadorand

Peru The trade bloc was called the Andean Pact uf8i6land came into existence
with the signing of the Cartagena Agreement in 1989headquarters are located in

Lima, Peru

The organs are the commission, which is the supmmgen, the “Board” or “Junta”
(a technical organ of three members somewhat akithé commssion of the
European Communities), the Committes which adume Board and the Court of
Justice. The present signs indicate progress becau®979 the decision was taken to
establish a Parliamnet and a Council of Foreignidtiens. The Andean development
Corporation is a separate institution, but one withich the Commission and the

Board maintain contact. The commission exercisesrélal power, usually by two-
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thirds majority vote, but the negatve vote of angnmber will defeat a proposal.
However, its decisions once adopted are directlpliegble within the member

countries.

Recently, with the new cooperation agreement witlerddsuy the Andean
Community gained four new associate members: AnggnBrazil, Paraguay and
Uruguay. These four Mercosur members were grargedceate membership by the
Andean Council of Foreign Ministers meeting in amaeged session with the
Commission (of the Andean Community) on July 7, 200his moves reciprocates
the actions of Mercosur which granted associate Imeeship to all the Andean
Community nations by virtue of the Economic Compdearity Agreements (Free
Trade agreements) signed between the CAN and cdil/iMercosur members.

Nowadays, the Andean Community and Mercosomprise the two main trading
blocs of South America. In 199these organizations began negotiating a mergér wi
a view to creating a South American Free Trade ABAFTA). On_December,8

2004 it signed a cooperation agreement with Mercosut tey published a joint
letter of intention for future negotiations towaidsegrating all of South America in

the context of the Union of South American Natiopatterned after the European

Union.

5.5 The Middle East
5.5.1 Arab League

The British Empire realized the Urge of Unity WithArab States (Pan Arabism) in
the early part of the twentieth century, which leelghem secure the cooperation of
the Arabs, leading them to revolt against the T8ikuled Ottoman Empire during
World War I. The British promised to help the Aradstablish a united Arab kingdom
under Sherif Hussein of Mecca, which would encorafghe Asian part of the Arab
World (including the modern day Arabian peninsuitag, Syria, Lebanon, Palestine,
Israel and Jordan). After winning the war, howewe British betrayed Sharif
Hussein and instead helped divide the region inboi states, implementing their

policy of "Divide and Rule."
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The British needed Arab cooperation once more duWworld War 1l, and again
returned to play the Pan-Arabism card by encoutatie formation of the League.
Many Arab intellectuals believe that the Britishd diot want the League to act as a
step towards Arab unity, but actually used the uea prevent it.

The Egyptian government first proposed the Arabgluean 1943. Egypt and some of
the other Arab states wanted closer cooperatiohowit the loss of self-rule that
would result from total union.

After time taking efforts, the Arebe leagu was Bhks&ed. The Arab League (Arabic
dn 2ll 2241l)), also called League of the Arab States (Arakic~!l Jsill 4ads), is a
regional organization of Arab States in the Midé@last and North Africa. It was
formed in Cairo on March 22, 1945 with six membédEgfypt, Irag, Transjordan
(renamed Jordan after 1946), Lebanon, Saudi Araid, Syria. Yemen joined as a
member on 5 May 1945. It currently has 22 memb@osintries that later joined are:
Algeria (1962), Bahrain (1971), Comoros (1993),bbjiti (1977), Kuwait (1961),
Libya (1953), Mauritania (1973), Morocco (1958), @m(1971), Qatar (1971),
Somalia (1974), Southern Yemen (1967), Sudan (19%6hisia (1958), and the
United Arab Emirates (1971). The Palestine Liberatbrganization was admitted in
1976. Egypt's membership was suspended in 1970iafighed a peace treaty with
Israel; the league's headquarters was moved frano,E&gypt, to Tunis, Tunisia. In
1987 Arab leaders decided to renew diplomaticuiis Egypt. Egypt was readmitted

to the league in 1989 and the league's headquarssrsnoved back to Cairo.

The original charter of the Arab League createdgaonal organization of sovereign
states that was neither a union nor a federationoy the goals the league set for
itself were winning independence for all Arabslsitiider alien rule, and to prevent
the Jewish minority in Palestine (then governedheyBritish) from creating a Jewish
state. The members eventually formed a joint defeaincil, an economic council,

and a permanent military command.The main goaheiieague was to:
draw closer the relations between member States candrdinate collaboration

between them, to safeguard their independence @retesgnty, and to consider in a

general way the affairs and interests of the A@mtries.
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The Arab League is involved in political, economaciltural, and social programs
designed to promote the interests of member statesArab League has served as a
forum for member states to coordinate their popogitions and deliberate on matters
of common concern, settling some Arab disputes lamiting conflicts such as the
Lebanese civil wars of 1958. The Arab League hasedeas a platform for the
drafting and conclusion of almost all landmark doemts promoting economic
integration among member states, such as the ameatithe Joint Arab Economic
Action Charter, which set out the principles fobeemic activities of the League. It
has played an important role in shaping schooli@uler, and preserving manuscripts
and Arab cultural heritage. The Arab League hasdhed literacy campaigns, and
reproduced intellectual works, and translated mmdechnical terminology for the
use of member states. It encourages measures tagame and drug abuse and deals
with labor issues (particularly among the immigrakrmab workforce). The Arab
League has also fostered cultural exchanges betwesnber states, encouraged
youth and sports programs, helped to advance fleeofovomen in Arab societies,
and promoted child welfare activities.

Each member has one vote on the League Councikioles being binding only on
those states that have voted for them. The aimth@fLeague in 1945 were to
strengthen and coordinate the political, cultueabnomic, and social programs of its
members, and to mediate disputes among them oebatthhem and third parties. The
signing on April 13, 1950, of an agreement on Jdddfense and Economic
Cooperation also committed the signatories to doatibn of military defense

measures.

5.6 Asia and the Far East
5.6.1 The ANZUS Council

By Article VII of the tripartite security pact beeen Australia, New Zealand and the
U.S.A (whose initials give rise to the term “Anzjsa council was established “to
consider matters concerning the implementationhaf Treaty”; the treaty entered
into force on April 29, 1952.
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This organization is, like SEATO, on the NATO patteas an organization for
collective self-defence. It antedated SEATO and¢esiSEATO, has lost a good deal
of its raison d’etre. However, the two differ iretareas covered and in their definition
of the causes foederis. The obligations of assstamthe event of aggression are not
automatic, as in NATO, but of the much weaker kimdich was in due course
adopted for SEATO.

Apart from the council, a consultative organ of étign Ministers meeting annually,

there have been established a council of depuiieseiet in between sessions of the
main council, and a military committee of militargpresentatives meeting as the
governments decide. Any decisions are by unanirhityecent years the council has
dealt with the possibilities of co-operation in theaceful uses of atomic energy, so
that the organization is not exclusively of a railit character. ANZUS has no formal
or informal relationship with NATO; this is unlikelso long as the United States

opposes United Kingdom patrticipation in ABZUS.

5.6.2 The Afro-Asian Solidarity Conference

The conference of Afro-Asian States, held at Bagdum 1955, was an ad hoc
conference for the discussion of common problenas emits final communiqué, put
forward resolutions on matters such as economiopavation, cultural co-operation,
human rights and self-determination, problems gbetielent peoples, and world
peace. Twenty-nine governments were representiddiatonference.

Subsequently, at Cairo in 1958, the second AfraAsbolidarity Conference was
held and set up a permanent council, to meet alyndalwas composed of one
representative from each national committee, aperenanent secretariat headed by a
secretary General. It is financed by the governsjebtit at the Cairo conference
“peoples” rather than states were representedg theing 400 representatives from 46
peoples in Asia and Africa. The organization thyppears to be something of a
hybrid, for it cannot be regarded as a strictheirgovernmental organisation since
1958.
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Unit Summary

There are political regional organizations, somenbich are supposed to interact
with the United Nations in one way or another, asisaged in Article 52 of the
charter. There are now many forms of institutiaredi regional cooperation and
organization in Europe, the Americas, Asia, Afrieand the Pacific. The various
forms of regional organization in Europe include European Union and the Council
of Europe, which had thirty-nine member states986l following the admission of
countries from Eastern Europe, and under the aespat which, inter alia, the
regional system of the protection of human rightdar the European Human rights
Convention has developed. Furthermore the orgaaizator Cooperation and
Security in Europe (OCSE), including the United t&aand Canada, emerged
recently as a new organization from the Helsinkidess that had been established in
1975. Under the hegemony of the Soviet Union, tiimér bloc of socialist states had
its own forms of regional organization and cooperatFollowing the demise of the
USSR, in 1991 the Common wealth of IndependenteSt&CIS) was formed by
Russia, Belarus and Ukraine on the basis of theskigreement, the preamble of
which stated that the Soviet Union ‘as a subjecintdrnational law and geological
reality no longer exists’. The CIS then expandedeleven members (excluding
Georgia and the Baltic states). In 1993 seven Gl@s signed the CIS Charter which
was later ratified by five other states (now inctrfor all former USSR republics,
excluding the Baltic States). In April 1996, RusiBelarus, Kazakhstan and
Kyrgyzstan signed a document proclaiming theirntiee to create a commonwealth
of Integrated States, and Russia and Belarus sigmetteaty establishing a

Commonwealth of sovereign Republics.

The main forms of political regional organizationather parts of the world include
the Organization of American States (OAS), the @iztion of Central American
States (ODECA), the Organization of African UniQAU), the Association of South
East Asian Nation (ASEAN) and the Arab League. nista countries have also
established their own organization with the Islaf@ienference in 1993 and in the
Persian (or Arabian) gulf. Arab oil-producing statbave sought to create a

counterweight to the Islamic Republic of Iran ir tGulf Cooperation Council, after
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the war between Iran and Iraq. The Commonwealth¢ctwis the present name of
what was formerly the British Empire, is a uniq@se with many forms of functional
cooperation, such as the Commonwealth found fdmieal Cooperation, without an
organizational or constitutional framework, aparbni the existence of the

Commonwealth Secretariat, which has no executiuetfons.

These Political regional organizations are (or hlagen) often interacting to various
degrees with defiance alliances, such as NATOdtbsolved Warsaw Pact, the still
largely defunct Western European Union (WEU), dreriow obsolete CENTO pact.
They have been to large extent children of the @l and have now lost much of
their previous military significance to organizaiso aimed at dealing with the
economic aspects of the relations between stat$ONs currently in a process of
restructuring itself with the prospect of includimgrtain Eastern European states
(against opposition from Russia) which is interceeted with the question of their

admission as new member states of the Europeamlnio

Most international organizations are of the tradhitil type, meaning that they are in
essence based on inter-governmental cooperatistatgs which retain control of the
decision-making and finance of the organization. distinguish a new type of
independent international organizations createdhmymer level of integration of
member states, the term ‘supranational organizatias been coined. While there are
different views on the criteria for distinguishirsgipranational organizations from
traditional forms of international institutions, may be said that the transfer of
sovereignty from the member states to the intevnatilevel is more extensive as to
the scope and nature of delegated powers and imathezed by the cumulative
presence of the following elements:

1. the organs of the organization are composed ofopsersvho are not
government representatives;
the organs can take decisions by majority vote;
they have the authority to adopt binding acts;

some have direct legal effect on individuals anchganies;

a kb 0N

the constituent treaty of the organization and theasure adopted by its

organs form a new legal order; and
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6. Compliance of member states with their obligatiansl the validity of acts
adopted by the organs of the organization are stibjgudicial review by an

independent court of justice.

The only existing international organization whmlrrently meets all of these criteria
in a sufficient degree is the European Communitynather words, since the Treaty
of Maastricht, the European Economic Community atsd treaty). Community

organs, especially those of the European Commuhitye extensive (and ever-
increasing) powers of regulation vis-a-vis the membtates and individuals and
companies. The agreements establishing the Eurofg@ammunities and the

secondary law created by community organs on tlsts baf these treaties form an
independent legal order which can no longer be @atety grouped with categories of
general international law. European Community léaines absolute priority over any
conflict national law of the member states. All @thnternational organizations are
more or less based upon intergovernmental cooparathere states have retained
their control over the organization and have nobnsitted to the decisions of

independent organs. In fact the criteria for a aogtional organization have been
taken from the example of the European Communityiclvis often described as an
entity sui generic in the contemporary pattern le# tnternational organization of

states.

The broad spectrum of international organizatioas led to duplication in many
areas, especially in the social and economic fjelaising problems of coordination,
costs and efficiency. However, there is no douht the future development of the
international legal system will not only rest orethactivities of states, but also
increasingly on the international organizationsytheve created themselves to
overcome the limits of the capacity of national gmments to deal effectively with
transnational problems. One element of this prodssthat administrations and
bureaucracies, also international ones, once ¢stebl, tend to develop interests as
well as a life and dynamism of their own. The intpat role of international

organizations in international law-making has bémscussed above in chapter four.
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Review Questions

1)
2)

3)
4)
5)

Explain how Regional organizations Contribute tobgll security.

Describe the historical background, developmenjeatives, functions and
purposes of the European Union.

What are the root causes for the establishmentaérican states?

Explain the role of Arab League in peace security.

Summarize the functions, objectives, and histormadkground of the Asian

and the Far East Regional Institutions.
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CHAPTER SIX
AFRICAN REGIONAL AND SUB-REGIONAL ORGANISATIONS

As mentioned above, the United Nations Chartereraptates that the United Nations
will be assisted by regional arrangements in thesguor international peace,
provided that their activities are consistent witle purposes and principles of the
Charter. Indeed article 52 (2) declares that membérthe United Nations should
make every effort to achieve pacific settlementlamfal disputes through regional

arrangements before referring them to the SecGatyncil.

In this chapter we will discuss one of the mainargl arrangements, i.e. the African
Union (AU) (previously the Organisation of Africadnity (OAU)). We will also

discuss other African regional and sub-regionahoigations.

A student who successfully completes this chaptitbe able to:
» Explain the origin of the AU;
» Elaborate the objectives for which the AU is estdtad;
» Understand the principles underpinning the AU;
* ldentify the organs of the AU;
* Explain the relationship between NEPAD and the AU;

* Appreciate various African sub-regional organisasio

6.1 The Organisation of African Unity (OAU)

The OAU was established on 25 May 1963 with thepido of the OAU Charter by
32 African States in Addis Ababa, Ethiopia. The OMds formally replaced by the
African Union on 9 July 2002. Its membership corsgsi of 53 countries, i.e. all the
independent African states, with the sole exceptidnMorocco. Morocco had
formally withdrawn form the organisation in 1984protest against the admission of
the Sahrawi Arab Democratic Republic (SADR). Momaopposes SADR’s claim to
independent statehood and sovereignty over thigotgrof the former Spanish colony

of Western Sahara, which it regards as part ajits national territory.
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The OAU was designed as a regional intergovernrhemriganisation with the
objective of promoting unity and solidarity amondriéan states. The provisions of
the OAU Charter reflect the overriding concerndA&iica in the late 1950s and 60s,
namely, to ensure the rapid decolonisation of Affamd resultant self-determination
for those African People that were still being duley colonial masters, and to protect
newly acquired statehood by stressing sovereigmliggwf states, and the principle
of non-interference in internal affairs. The Chastédocus was thus on the protection
of the state, rather than the individual. To theeekthat the OAU had concern for the
guestion of human rights, such concern was largehcerned with the right of self-
determination of peoples in the context of decaation and apartheid. In relation to
the apartheid regime, the OAU at its very first sg@s adopted resolutions
condemning South Africa’s policy of racial segregatas a serious threat to peace
and international security, incompatible with itslipcal and moral obligations as a
member state of the UN and a grave danger to gyadiid peace in Africa and in the

world.

During its 37 year existence, the OAU adopted 21titateral law-making treaties
and resolutions, thereby contributing towards tbgetbpment of international law.
Sixteen of the 21 are in force. Included in the8aslthe African Convention on the
Conservation of Nature and Natural Resources. l&rfiaof the Convention articulates
the principle of sustainable development, and msper the environment as a
common heritage of humankind or public good. Subestly, the Bamako
Convention on the Ban and the Import into Africad @ontrol of Transboundary
Movement and Management of Hazardous Waste withiicaA has reaffirmed a
number of international law principles; for examplstate responsibility for
transbounday pollution, the ‘polluter pays’ pririeip and obligations relating to
sustainable management and resource utilisatioe. ®AU also introduced the
African Nuclear Weapon-Free Zone Treaty (TreatiPelindada).

The African Charter on Human and Peoples’ Rights18681 became the first
international instrument to recognise explicithethight to a general satisfactory
human right. The Charter also recognised the nadiofpeoples rights’ as distinct
from ‘human rights’ and highlighted the notion birtd generation rights, including

the right to development, the right to peace, dmel aforementioned right to a
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satisfactory environment. Another OAU treaty aimsdthe protection of human
rights is the African Charter on the Rights and fafel of the Child.

The OAU Convention Governing the Specific AspedtRefugee Problems in Africa
is also worthy of mention. The Convention is crediwith enriching the debate on
the concept ‘refugeehood’, for example, by broadgie definition of a refugee and
the scope of the principle abn-refoulemenin international refugee law. In response
to the problem of terrorism, the OAU also saw ditintroduce the OAU Convention
on the Prevention and Combating of Terrorism, adde to the scourge of
mercenarism on the African continent, the OAU addpthe Convention for the

Elimination of Mercenarism in Africa.

6.2 The African Union (AU)
6.2.1 The OAU becomes the African Union

In 2000, the OAU underwent a transformation to peedhe African Union (AU).

The AU was established by the Constitutive Acthaf African Union, adopted at the
36" ordinary session of the Assembly of Heads of Statk Government of the OAU
on 11 July 2000, in Lome, Togo. The AU was formatigugurated in Durban, South
Africa, on 9 July 2002, and the Secretariat of &l¢ is based in Addis Ababa,
Ethiopia. By the time the AU was inaugurated in Izam, all the 53 former OAU

member states, except the Democratic Republic aig6oand Madagascar, had
ratified the Constitutive Act and deposited instemts of ratification with the

Secretary General of the OAU. The Democratic Raputl Congo deposited its
instrument of ratification on the day of inauguoatiitself, and Madagascar followed

suit almost a year later, on 10 June 2003. To dédepcco is not a member.

Why was the transformation from OAU to AU? A numbmr reasons might be
identified. By the end of the 1980s, there was despread perception that the OAU
was in a serious need of reform. For one thingptiginal motivations for the OAU’s
creation- the Pan-Afrcanist ideals of securing petelence for African peoples and
utilising against colonial subjugation- no longestined the organisation following

the period of decolonisation that Africa withessedhe 1960s, 19070s, and into the
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1980s. A newraison d’etrewas needed to unite the organisation. One goaldvou
have been to focus on securing peace among Afrivavgly independent states- a
goal that would have been consistent with the OAUtion as a Pan-African body
constituted to improve the lives of African peoplewever, increasingly the OAU
came to be criticised for its failure to respondsasious conflicts between member
states. In addition, several of Africa’s leadergsha fight for independence led their
newly liberated nations into totalitarianism, weh ineffectual OAU doing little to
put an end to this African malaise. It did not hétat OAU found itself caught
between superpower rivalries during the Cold What tideological clashes led to
debilitation of the OAU as it failed adequately respond to civil wars that were
fuelled by East/West interests (such as in Angald &ozambique), and that
development and reform programmes initiated by @#dJ became symbolised by
lofty words and promises as the OAU suffered fromder-funding by member states,
and an unwieldy Assembly structure, in which the d8mbers inclined towards
preserving national interests and sovereigntyheexpense of a true commitment to
regional cooperation and finding ‘African solutidies African problems’.

6.2.2 Objectives of the AU

Due to the problems that beset t OAU, at the enthef2d" century African leaders
chose to start afresh with the AU. The core objestiof the AU evidence a
commitment by African leaders not only to tackle ¥ey economic and social issues
facing the continent, but also to improve the Alhtige to the weaknesses that had
come to cripple the OAU. The objectives of the AdJsat out in article 3 of the AU'’s

Constitutive Act are replicated as follows.
The objectives of the Union shall be to:

a) Achieve greater unity and solidarity betweenAlfrican countries and the peoples

of Africa,

b) Defend the sovereignty, territorial integritydandependence of its Member States;
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c) Accelerate the political and socioeconomic ireéign of the continent; promote
and defend African common positions on issues tdr@st to the continent and its

peoples;

d) Encourage international cooperation, taking daoeount of the Charter of the

United Nations and the Universal Declaration of HumnRights;
e) Promote peace, security, and stability on thnigent;

f) Promote democratic principles and institutiopspular participation and good

governance;

g) Promote and protect human and peoples' rightscaordance with the African
Charter on Human and Peoples' Rights and otheramidnuman rights instruments;

h) Establish the necessary conditions which entigecontinent to play its rightful

role in the global economy and in internationalategions

i) promote sustainable development at the econasomal and cultural levels as well

as the integration of African economies;

k) Promote cooperation in all fields of human atyivo raise the living standards of

African peoples;

[) Coordinate and harmonize the policies betweenehisting and future Regional

Economic Communities for the gradual attainmerthefobjectives of the Union;

m) Advance the development of the continent by mtimy research in all fields, in

particular in science and technology;

n) Work with relevant international partners in #radication of preventable diseases

and the promotion of good health on the continent.

The aforementioned fourteen objectives are desigmethhance political cooperation

and economic integration amongst African states] mclude the promotion of
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sustainable development, democratic principles gowtl governance, social justice,
gender equality, and good health. While these tibgEsx focus on inter-African
cooperation, together they point to a general themegrading Africa’s position on
the international plane so that African states gty an increased role in the world

economy and in global negotiations.
6.2.3 Principles

As provided under article 4 of the Constitutive Attthe AU, there are principles in
accordance with which the AU is supposed to fumcti@omparing with article 2 of
the UN Charter that enumerates the principles ®fUN, article 4 of the Constitutive
Act of the AU clearly lays down the principles @ietUnion. Besides, this provision
incorporates new principles which are not includethe UN Charter. Article 4 of the

Constitutive Act of the African Union is read as:
The Union shall function in accordance with thédwing principles:

a. Sovereign equality and interdependence among MeBtiag¢es of the Union;

b. Respect of borders existing on achievement ofpaddence,;

c. Participation of the African peoples in the adies of the Union;

d. Establishment of a common defence policy for tifiicAn Continent;

e. Peaceful resolution of conflicts among Member &taif the Union through
such appropriate means as may be decided upore®sdembly;

f.  Prohibition of the use of force or the threat $& fiorce among Member States
of the Union

g. Non-interference by any Member State in the irdkaffairs of another;

h. The right of the Union to intervene in a Membeat8tpursuant to a decision
of the Assembly in respect of grave circumstancesnely.: war crimes,
genocide and crimes against humanity;

i. Peaceful coexistence of Member States and thght to live in peace and
security;

j.  The right of Member States to request interventiom the Union in order to
restore peace and security;

k. Promotion of self-reliance within the frameworktb& Union;

[.  Promotion of gender equality;
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m. Respect for democratic principles, human righte, tule of law and good
governance;

n. Promotion of social justice to ensure balancedhenoc development;

0. Respect for the sanctity of human life, condenamatand rejection of
impunity and political assassination, acts of tesra and subversive
activities;

p. Condemnation and rejection of unconstitutionaihgjes of governments.

6.2.4 Structure of the AU

Under the AU’s Constitutive Act, various new bodae established and the supreme
body of the OAU- the Assembly of Heads of State &alvernment- has been
remodelled to become the AU Assembly. The AU Asdgmddains supremacy within
the overall structures of the AU and remains coragosf heads of state and
government or their duly accredited representativdsee Assembly meets at least
once a year in ordinary session, and may meet tharethat in extraordinary session.
Its functiosn include determining the common pelciof the Union, considering
requests for membership of the Union, monitorirg ithplementation of policies and
decisions of the Union and ensuring complianceethigh by all member states, and

adopting the budget of the Union.

The Executive Council, which is in turn subverstorthe Assembly, is composed of
Ministers of Foreign Affairs or other governmentsimates, and is expected to
engage in policy-making in areas of common inteteshe member states across a
broad range of disciplines such as foreign tradeergy, industry and mineral

resources, water resources and irrigation, transgod communications, education

and social security.

In order to provide technical assistance to thecktee Council in its policy-decision

making, a number of Specialised Technical Comnstie established by the Act,
such as Committees on rural economy and agricylino@etary and financial affairs,
trade, customs and immigration matters, industrignee, technology, energy, natural

resources and environment, and on health, labalisacial affairs.
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Other bodies include a Pan-African Parliament whizh article 17, is intended to
ensure the full participation of African peoplesthe development and economic
integration of the continent. On 18 March 2004, Ben-African Parliament was
inaugurated. It sits at Gallagher Estate, Midrandthe Gauteng province of South
Africa. The Parliament’s powers are laid out in @tBcol to the Act, and it is
modelled on the European Union’s Parliament, wipielys a central role in ensuring
the democratic nature of the EU. Like its Europeaunterpart, the Pan-African has
as one of its objectives the promotion of the pples of human rights and
democracy, and is required to encourage good gawes) transparency and
accountability in member states. The parliamerdoimposed of five representatives
from each state which should include at least onenan in their delegations and
must reflect the diversity of political opinions @ach National Parliament or other
deliberative organ. In the first five years, theliganent has consultative and advisory

powers only, but thereafter it will have legisl&tigowers.

While the Pan-African Parliament is envisaged amsething akin to a legislature for
Africa, the African Court of Justice will act asetlmegional adjudicator, staffed by
judges whose charge under article 26 is that theysbized with matters of
interpretation arising from the application or immplentation of [the Constitutive Act
of the Union]. The Court is yet to be created, leaist because of problems with
funding; and there remains some debate about lagoreship of the African Court of

Justice with the African Court on Human and Pedpéghts.

Another notable body of the new AU is its peace &edurity Council, which is
modelled on the UN Security Council. It has beeskéd with taking decisions on
conflict prevention, management and resolution, @ndlescribed as a collective
security and early warning arrangement to facdittitnely and efficient response to
conflict and crisis situations in Africa. To thiad the Council may authorise peace
missions, and recommend to the Assembly that themdivene in certain situations
where grave crimes (such as crimes against humamity crimes and genocide) are
being perpetrated. The establishment of the peadeSacurity Council of the AU
thus provides a clearly defined mechanism for deitgng situations representing a
serious threat to legitimate order and the stepsssary to restore peace and stability

to member states, in close cooperation with theSgiurity Council.
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So that its aims might be achieved, an African @tgnForce has been created for
deployment on the instructions of the Peace andrgcouncil, a Continental Early
Warning System has been set in place in order tditéde the anticipation and
prevention of conflicts, and a Panel of the Wisadm up of five highly respected
African personalities from various segments of tbeciety who have made
outstanding contribution to the cause of peaceurgiggcand development on the
continent) has been constituted to advise the Paat&ecurity Council on all issues
pertaining to the promotion, and maintenance ofc@eaecurity and stability in
Africa. Aside from its emergency powers, the Colmas a general mandate to
develop a common defence policy and promote andugage democratic practices,
good governance and the rule of law, protect hunggnmts and fundamental freedoms,
respect for the sanctity of human life and intaoral humanitarian law, as part of

the efforts for preventing conflicts.

The Council is composed of 15 states reflecting gleegraphical regions of the
continent and which, notably, are to be committedptinciples of democratic

governance, the rule of law and human rights asjairement for membership of the
Council. The Council generally takes its decisidns consensus, but where the
consensus cannot be reached, then, on mattersdosfasce, the Council adopts its
decision by a two-thirds majority vote.

In addition to the creation, by article 19, of thr@an-African financial institutions-
the African Central Bank- the last body worth mening is the Economic, Social and
Cultural Council. It is described as being an aolyisorgan composed of different
social and professional groups of the Member Statése Union, and is composed of
150 civil society organisations covering such dieeinterests as those of women,
children, the elderly, the disabled, professionalugs, NGOs, workers, employees,
traditional leaders, academics, and religious anlu@l organisations. With the
advice and encouragement of these diverse intgresps, the Council will aim to
fulfil its function of promoting human rights, threle of law, good governance and

gender equality.
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6.3 The New Partnership for Africa’s Development (fPAD) and Peer Review

The transition of the OAU to the AU must be undasost against the backdrop of
another African development. NEPAD. In January 20@fesident Thabo Mbeki of
South Africa unveiled a programme (then known ashiillennium African Recovery
Programme, or MAP) for Africa’s ‘recovery’ at thedfNd Economic Forum meeting
in Davos, Switzerland. During the fifth extraordipaOAU/African Economic
Community (AEC) summit held in Sirte, Libya, in Mar 2001, the MAP was
integrated with the new Africa initiative presentey President Abdoulaye Wade of
Senegal. The combined programme was subsequendynedd NEPAD. NEPAD has
been described as a holistic, comprehensive aadrated strategic framework for the
socioeconomic development of Africa, with a prognaenof action that embraces
initiatives on peace and security, democracy anlitiged governance, as well as
economic and corporate governance. The importaficE®PAD is that it is an
African-led, African-owned and Africa-managed iattve underpinned by an agreed
set of principles to which the participating couggrcommit themselves.

NEPAD was formally adopted as a program of the G#&ld summit on July 2001,
and is a pledge by African leaders to achieve tedaals. In terms of NEPAD’'S

founding document, African leaders recognise thatifes of political and economic
leadership in many African countries impede theeceht mobilisation of resources
into productive areas of activity in order to attrand facilitate domestic and foreign
investment. To that end, various strategies ar@tadan the document to which the
leaders commit themselves, with the ultimate goakdnsolidate democracy and
sound economic management, people-centred develdapamel to hold each other
accountable in terms of the agreements outlingddrprogramme. Implementation of
NEPAD’S commitments is undertaken through a HeddState and Government
Implementation Committee, chaired by Nigeria, anthvsenegal and Algeria as
vice-chairs. Seventeen other states, representifigresht geographical areas of

Africa, make up the remainder of the 20-strong Caftee

What is the relationship between NEPAD and AU? &heas earlier confusion about
the position of NEPAD under the AU and concerns aleglication and competition.
The mainstay of NEPAD’s plan for the promotion eihtbcracy and human rights is
its African Peer Review Mechanism (APRM) in ternfsadnich African states hold

216



each other accountable to agreed principles of gmagrnance. With the creation of
the AU, peer review is now placed under the dicecttrol of the AU. Peer review is
to take place under the auspices of the AU's Cemie® on Security, Stability,
Development and Cooperation in Africa (CSSDCA) Unite potential advantage of
this move is that the obligations for the 53 membttes under the AU are
obligatory, whereas the NEPAD African Peer Revieweckinism is a voluntary
arrangement (other than those states- significamtigller in number than compared
with the 53 member states of the AU that have ahdsde bound). Implementation
of the CSSDCA review process is thus mandatory the AU member states.
Amongst other measures, implementation of the CSSpfocess is to be achieved
by the designation of focal points in states to rdowate and monitor their
implementation of the CSSDCA core values, and ftiinothe creation of national
coordinating committees. Member states’ performamck be monitored by a
standing conference of the CSSDCA every two yehlosassist in the monitoring
process, the national units set up by member statesoordinate with the CSSDCA
Unit and civil society and others to produce coyng&ports.

These developments are important, and look impressi paper. What remains to be
seen, however, is whether African states have tiiggal? to mobilise the AU peer

review mechanism to act against errant membersstate

6.4 African sub-regional organisations

In addition to African organisations at the regiotevel, there are various sub-
regional organisations functioning in differentigags of Africa with the purposes of,
inter alia, prompting peace, security and trade among mesthtas. Four of the most

noticeable African sub-regional organisations arefly discussed below.

6.4.1The Economic Community of West African States (ECOWAS)

6.4.1.1 History and background

The idea for a West African community goes bacRitesident William Tubman of
Liberia, who made the call in 1964. A subsequeméagent was signed between
Cote d'lvoire, Guinea, Liberia and Sierra Leon&atruary 1965, but this came to
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nothing. In April 1972, General Gowon of NigeriadaBeneral Eyadema dfogo
re-launched the idea, drew up proposals and toliPedountries, soliciting their
plan from July to August 1973. A meeting was thalled at Lomé from 10-15
December 1973, which studied a draft treaty. Thas further examined at a
meeting of experts and jurists in Accra in Janud®’4 and by a ministerial
meeting in Monrovia in January 1975. Finally, 15 dAfrican countries signed
the treaty for an Economic Community of West Africatates (Treaty of Lagos) on
28 May 1975. The protocols launching ECOWAS wegaail in Lomé, Togo on 5
November 1976. In July 1993, a revised ECOWAS Trelsisigned to accelerate
economic integration and to increase political peration, was signed. Members
of ECOWAS are:Benin, Burkina Faso, Cape Verde, Cote d'lvoire, Gambia,
Ghana, Guinea, Guinea-Bissau, Liberia, Mali, NigHigeria, Senegal, Sierra

Leone and Togo.
6.4.1.2 Objectives

ECOWAS aims to promote co-operation and integrafroreconomic, social and
cultural activities, ultimately leading to the dsdtshment of an economic and
monetary union through the total integration of tieional economies of member
states. It also aims to raise the living standaifdiés peoples, maintain and enhance
economic stability, foster relations amomgember states and contribute to the

progress and development of the African Continent.

The revised treaty of 1993, which was to extenchentc and political co-operation
among member states, designates the achievemantahmon market and a single
currency as economic objectives, while in the paltsphere it provides for a West
African parliament, an economic and social couandl an ECOWAS court of justice
to replace the existing Tribunal and enforce Comitgutlecisions. The treaty also
formally assigned the Community with the resporisybdf preventing and settling

regional conflicts.
6.4.1.3 Structure

The Community consists of the Authority of HeadsState and Government, the
Council of Ministers, the Mechanism for Conflict ekention, Management and
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Resolution, Peace and Security, the Community hiahuhe ECOWAS Parliament,
the Executive Secretariat and six Specialized Tieeh@ommissions. The ECOWAS
Treaty also makes provision for an Economic andéb@ouncil (ECOSOC), with an
advisory role, to be composed of representativeghef “various categories of

economic and social activity”. This body has ndtlyeen established.

The Authority of Heads of State and Government @mer States is the supreme
institution of the Community and is composed of #eaf State and/or Government
of Member States. The Authority is responsibletfe general direction and control
of the Community and take all measures to enssreridgressive development and
the realization of its objectives. The Authority et at least once a year in an
ordinary session. An extraordinary session maydoeened by the Chairman of the
Authority or at the request of a Member State ptedi that such a request is
supported by a simple majority of the Member StafBise office of the Chairman is

held every year by a Member State elected by thbdkity.

The Council comprises the Minister in charge of(B&ZAS Affairs and any other
Minister of each Member State. The Council is resgde for the functioning and
development of the Community. The Council meeteast twice a year in ordinary
session. One of such sessions immediately precéde®rdinary session of the
Authority. An extraordinary session may be conver®y the Chairman of the
Council or at the request of a Member State pralitat such request is supported
by a simple majority of the Member States. Theceffof Chairman of the Council is
held by the Minister responsible for ECOWAS Affanfsthe Member State elected as
Chairman of the Authority.

The treaty also provides for a Community Tribunalhose composition and
competence are determined by the Conference of Hea&tate and Government.
The Tribunal interprets the provisions of the tyeand settles disputes between

member states that are referred to it.

The Executive Secretariat is responsible for tmeoath functioning of the
Community and for the implementation of the decisiocof the Authority. The
Secretariat's headquarters are based in Abuja,ribligéhe Executive Secretary is
elected for a four-year term.
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In addition to the aforementioned institutions, tbkowing Technical Commissions

are established within the Economic Community ofstWfrican States: Food and
Agriculture; Industry, Science and Technology amegy; Environment and Natural
Resources; Transport, Communications and Tourisradd, Customs, Taxation,
Statistics, Money and Payments Political, Judi@ald Legal Affairs, Regional

Security and Immigration; Human Resources, Inforomat Social and Cultural

Affairs; and Administration and Finance Commissidhe Authority may, whenever
it deems appropriate, restructure the existing Cwmsions or establish new
Commissions. Each commission shall comprise reptasees of each Member
State. Each Commission may, as it deems necessdnyp subsidiary commissions to
assist it in carrying out its work. It shall detene the composition of any such

subsidiary commission.

In October 1999-COWAS decided to establish a Court of Justiceovalhg a two-
day meeting of Justice Ministers in Abuja. The towill address complaints from
member states and institutions of ECOWAS, as welisaues relating to defaulting
nations. The court has a president, chief registndrseven judges and is a permanent

institution.

The other important organ of the ECOWAS is the BAS Parliament. The
ECOWAS Parliament convened in May 2002, with 11&ividuals representing all
the member states except Cote d'lvoire. Togo, lab€&rape Verde, Guinea Conakry,
Guinea Bissau, Republic of Benin, the Gambia anérr&i Leone have 5
Parliamentarians each; Burkina Faso, Mali, Nigerd asenegal have 6
Parliamentarians each; Coéte d'lvoire is entitled representatives; Ghana has 8 and
Nigeria has 35. Membership is constituted from thembership of the national
parliaments of each member state. Should the meioberhis or her seat in the
national parliament, they would lose their seatstha regional parliament. The
ECOWAS Parliament is situated in Abuja, Nigeria atdpresent only acts in a
consultative and advisory capacity. Currently, cantators have proposed the
Parliament to acquire legislative powers in theurfeit as well as to institute directly
elected representatives.
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6.4.2 Common Market for Eastern and Southern Africa(COMESA)
6.4.2.1 History and background

COMESA traces its genesis to the mid 1960s. Tha @feregional economic co-
operation received considerable impetus from theyant and optimistic mood that
characterised the post-independence period in ofoafrica. The mood then was
one of pan-African solidarity and collective sedfiance born of a shared destiny. It
was under these circumstances that, in 1965, thg#edJrNations Economic
Commission for Africa (ECA) convened a ministenméeting of the then newly
independent states of Eastern and Southern Afdceonhsider proposals for the
establishment of a mechanism for the promotion ob-regional economic
integration. The meeting, which was held in Lusakambia, recommended the

creation of an Economic Community of Eastern andt@éAfrican states.

An Interim Council of Ministers, assisted by aneimin Economic Committee of
officials, was subsequently set up to negotiatettbaty and initiate programmes

on economic co-operation, pending the completionegfotiations on the treaty.

In 1978, at a meeting of Ministers of Trade, Firmaad Planning in Lusaka, the
creation of a sub-regional economic community weasommended, beginning
with a sub-regional preferential trade area, whiaiuld be gradually upgraded
over a ten-year period to a common market until ¢dbenmunity had been

established. To this end, the meeting adopted ltheaka Declaration of Intent
and Commitment to the Establishment of a Prefeakiitiade Area for Eastern
and Southern Africa” (PTA) and created an Interggomental Negotiating

Team on the Treaty for the establishment of the PTi#e meeting also agreed
on an indicative time-table for the work of thedrgovernmental Negotiating

Team.

After the preparatory work had been completed atimgef Heads of State and
Government was convened in Lusaka on 21st Decerh®8t at which the
Treaty establishing the PTA was signed. The Treatye into force on 30th
September 1982 after it had been ratified by mioa@ tseven signatory states as
provided for in Article 50 of the Treaty.
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The PTA was established to take advantage of &dararket size, to share the
region's common heritage and destiny and to alleatgr social and economic
co-operation, with the ultimate objective being tweate an economic
community. The PTA Treaty envisaged its transforomatinto a Common
Market and, in conformity with this, the Treatyadtshing the Common Market
for Eastern and Southern Africa, COMESA, was sigoedbth November 1993
in Kampala, Uganda and was ratified a year lateilongwe, Malawi on 8th
December 1994.

6.4.4.2 Priorities and objectives

COMESA (as defined by its Treaty) was establisteedd dn organisation of free
independent sovereign states which have agreed-tuperate in developing their
natural and human resources for the good of all femple' and as such it has a wide-
ranging series of objectives which necessarilyudelin its priorities the promotion of
peace and security in the region.
However, due to COMESA's economic history and bemlkgd its main focus is on
the formation of a large economic and trading thrat is capable of overcoming some
of the barriers that are faced by individual states

COMESA's current strategy can thus be summed ughén phrase 'economic
prosperity through regional integration'. With26 member states, population of over
385 million and annual import bill of around US$8lion COMESA forms a major
market place for both internal and external traditggarea is impressive on the map

of the African Continent and its achievements tte deave been significant.

_The COMESA states, in implementing a free trade,aage well on their way to
achieving their target of removing all internaldestariffs and barriers. Within 4 years
after that COMESA will have introduced a commoneexal tariff structure to deal
with all third party trade and will have considdsasimplified all procedures.

_Other objectives which will be met to assist in #ahievement of trade promotion
include: Trade liberalisation and Customs co-op@natincluding the introduction of
a unified computerised Customs network  across  theegion;
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improving the administration of transport and cominations to ease the movement
of goods services and people between the countries.
creating an enabling environment and legal framkwahich will encourage the
growth of the private sector, the establishmena afecure investment environment,
and the adoption of common sets of standards.

the harmonisation of macro-economic and monetaligips throughout the region.

6.4.2.3Institutions

Several institutions have been created to promatersgional co-operation and

development. These include:
The COMESA Trade and Development Bank in Nairobi, enya
The COMESA Clearing House in Harare, Zimbabwe
The COMESA Association of Commercial Banks in HararZimbabwe
The COMESA Leather Institute in Ethiopia

The COMESA Re-Insurance Company (ZEP-RE) in Najrobkenya

In addition a Court of Justice was also establistneder the COMESA Treaty and

became formally operational in 1998.

Further initiatives exist to promote cross bordetiatives, form a common industrial

policy and introduce a monetary harmonisation pgogne.

_COMESA has evolved a comprehensive decision makingcture at the top of
which are the Heads of State of the 21 member desnfThere is then a Council of
Ministers responsible for policy making, 12 teclahicommittees and a series of other
advisory bodies (including specific relations wyhrtner countries and the business
community). In addition, each member state appoimson persons in their
appropriate ministries who form part of the dayd®¢ communication process.
Overall co-ordination is achieved through the Seciat, based in Lusaka, Zambia,

who will be happy to deal with all initial commuaiton.
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6.4.3 Intergovernmental Authority for Development (GAD)
6.4.3.1 History and background

The Intergovernmental Authority on Drought and Depenent (IGADD) was formed
in 1986 with a very narrow mandate around the ssifelrought and desertification.
Since then, and especially in the 1990s, IGADD bera vehicle for regional

security and political dialogue.

The founding members of IGADD decided in the m@8Qds to revitalise the

organisation into a full-fledged regional politicaiconomic, development, trade and
security entity similar to SADC and ECOWAS. It warsvisaged that the new IGADD

would form the northern sector of COMESA with SAD€presenting the southern
sector.

One of the principal motivations for the revitalion of IGADD was the existence of
many organisational and structural problems thatlenthe implementation of its
goals and principles ineffective. The IGADD HeadsState and Government met on
18 April 1995 at an Extraordinary Summit in Addidaba and resolved to revitalise
the Authority and expand its areas of regional peration. On 21 March 1996, the
Heads of State and Government at the Second Edinapy Summit in Nairobi

approved and adopted Agreement Establishing the Intergovernmental Autii@n

Development (IGAD) In April 1996 on the recommendation of the Sumaiithe

Heads of State and Government, the IGAD CounciMufisters identified three

priority areas of co-operation:

- Conflict Prevention, Management and Resolution ldachanitarian Affairs;
- Infrastructure Development (Transport and Commuiuna);

- Food Security and Environment Protection.

IGAD has been designated as one of the pillard@fAfrican Economic Community
in terms of the AEC Treaty. IGAD signed the Prolamo Relations between the AEC
and Regional Economic Communities on 25 Februa8818GAD has collaborated
with COMESA and the East African Community to devidrojects among themselves

so that there is no duplication and to avoid apghoay the same donors with the
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same projects. The member states of IGAD are Diip&iritrea, Ethiopia, Kenya,

Somalia, Sudan and Uganda
6.4.3.2 Objectives

IGAD aims to expand the areas of regional co-opmratincrease the members'
dependency on one another and promote policiee@éegand stability in the region
in order to attain food security, sustainable emwinental management and
sustainable development.

The IGAD strategy is to attain sustainable ecomodevelopment for its member
countries. Regional economic co-operation and matean are given special impetus
and high priority to promote long-term collectiv@fssustaining and integrated socio-
economic development. The leading principles ofI®A&D strategy are stipulated in
the agreement establishing IGAD, but are also mindf the UN Charter and AU
Constitutive Act.
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IGAD’s aims and objectives are to:

- Promote joint development strategies and gradubflymonise macro-
economic policies and programmes in the socialhnelogical and
scientific fields;

-« Harmonise policies with regard to trade, customgangport,
communications, agriculture and natural resourees] promote free
movement of goods, services, and people withirstheregion;

- Create an enabling environment for foreign, cromsier and domestic trade
and investment;

« Initiate and promote programmes and projects tdeaehregional food
security and sustainable development of naturalouregs and
environmental protection, and encourage and asfiistts of member
states to collectively combat drought and otheumstand man-made
disasters and their consequences;

» Develop a co-ordinated and complementary infrattrecin the areas of
transport, telecommunications and energy in thersglon;

- Promote peace and stability in the sub-region aedte mechanisms within
the sub-region for the prevention, management asolution of interstate
and intrastate conflicts through dialogue;

« Mobilise resources for the implementation of empoye short-term,
medium-term and long-term programmes within thenfaork of sub-
regional co-operation;

- Facilitate, promote and strengthen co-operatiomesearch development

and application in science and technology.

6.4.3.3 Structure

IGAD has the following organs: Assembly of Heads Sthte and Government;

Council of Ministers; Committee of Ambassadors; Sadretariat.

The Assembly of Heads of State and Government,lwimeets at least once a year, is
the supreme organ of the Authority. A chairmanléected from the member states in

rotation.

226



The Council of Ministers is composed of the Ministef Foreign Affairs and one
other focal minister designated by each membee.sftte Council meets at least

twice a year.

The Committee of Ambassadors, comprising the Andabss or Plenipotentiaries of
IGAD member states accredited to the country of D&Aheadquarters, advises and
guides the Executive Secretary on the promotiohigfefforts in realising the work
plan approved by the Council of Ministers and oa ithterpretation of policies and

guidelines which may require further elaboration.

The Secretariat is the executive arm of the Autyh@nd is headed by an Executive
Secretary appointed by the Assembly of Heads de%tad Government for a term of
four years, renewable once. The Secretariat, iitiaddo the Office of the Executive
Secretary, has three divisions, namely Economicofaration, Agriculture and

Environment, and Political and Humanitarian Affairs

The Secretariat is responsible for the implememtatif projects in food security and
environmental protection, infrastructure developtnémansport and communications,

conflict prevention, management and resolutionlandanitarian affairs.
6.4.4 Southern African Development Community (SADC)
6.4.4.1 History and background

The Southern African Development Co-ordination @oafice, SADCC, the
forerunner of the SADC, the Community, was establis in April 1980 by
Governments of the nine Southern African countokgngola, Botswana, Lesotho,
Malawi, Mozambique, Swaziland, Tanzania, Zambia dincbabwe.

The formation of SADC was the culmination of a Igrgcess of consultations by the

leaders of Southern Africa. Towards the end of 1B8&0's, it became clear to the
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leaders of the region that just having a natiotzay &ind a national anthem would not

meet the needs of the people for improved livimgdards.

Secondly, the positive experiences gained in wagrkiogether in the group of
Frontline States, to advance the political struglyéal to be translated into broader co-

operation in pursuit of economic and social develept.

From 1977, active consultations were undertakemepyesentatives of the Frontline
States, culminating in a meeting of Foreign Mimstef the Frontline States in
Gaborone, in May 1979, which called for a meetirfignonisters responsible for
economic development. That meeting was subsequestdlwened in Arusha,
Tanzania, in July 1979. The Arusha meeting lecheolirth of the Southern African
Development Co-ordination Conference (SADCC) a Yaiar (in 1980).

The transformation of the organization from a Cauwating Conference into a
Development Community (SADC) took place on Augu3t 1992 in Windhoek,
Namibia when the Declaration and Treaty was sigteétle Summit of Heads of State

and Government thereby giving the organizatiorgalleharacter.

The Member States are Angola, Botswana, the DemocRepublic of Congo,
Lesotho, Madagascar, Malawi, Mauritius, Mozambigigmibia, South Africa,
Swaziland, United Republic of Tanzania, Zambia dmdbabwe. SADC headquarters
are located in Gaborone, Botswana.

6.4.4.2 Objectives

The objectives of SADC are to:

* Achieve development and economic growth, alleviaeerty, enhance the
standard and quality of life of the people of SeuthAfrica and support the
socially disadvantaged through regional integration

* Evolve common political values, systems and instifs;

* Promote and defend peace and security;
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* Promote self-sustaining development on the basisotiéctive self-reliance,
and the interdependence of Member States;

* Achieve complementarity between national and regiostrategies and
programmes;

* Promote and maximise productive employment andgsatibn of resources of
the Region;

* Achieve sustainable utilisation of natural resoarard effective protection of
the environment;

» Strengthen and consolidate the long standing héstiprsocial and cultural

affinities and links among the people of the Region

The ultimate objective of SADC, the Community isertefore, to build a Region in
which there will be a high degree of harmonisatima rationalisation to enable the
pooling of resources to achieve collective selfarede in order to improve the living

standards of the people of the region.
6.4.4.3 Institutions

The principal institutions of SADC following the @gtion by the extra-Ordinary

Summit of the Report on the Restructuring of SADE&titutions are as follows:

* SUMMIT - made up of Heads of State and/or Goverrtiiiie Summit is the
ultimate policy-making institution of SADC. It iesponsible for the overall
policy direction and control of functions of the @munity. The Summit
usually meets once a year around August/Septenmbaer member State at
which a new Chairperson and Deputy are electedeltiee new structure, it
is recommended that the Summit meets twice a ydare functions of the
Summit are enumerated under Article 10 of the SADEAty.

 THE TROIKA - the Extra-Ordinary Summit decided twrhalise the practice
of a Troika system consisting of the Chair, Incogn@hair and the Outgoing
Chair of SADC which has been effective since it watablished by Summit
at its meeting in Maputo, Mozambique in August 199¢her member States
may be co-opted into the Troika as and when nepes3ais system has
enabled the Organisation to execute tasks and mgle decisions
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expeditiously as well as provide policy directianSADC Institutions in the
period between regular SADC meetings.

ORGAN ON POLITICS, DEFENCE AND SECURITY the Extra-Ordinary
Summit adopted the Report of the Ministerial Conteaiton Foreign Affairs,
Defence and Security which met on November 23, 200arare, Zimbabwe

and addressed the following issues, pertainingeddrgan, in particular that:

The Organ should be coordinated at the level of iBitron a Troika
basis and reporting to the Chairperson of SADC.

The Chairperson of the Organ shall be on a rotdiasis for a period
of one year.

The Member State holding the Chairpersonship of Glngan shall
provide the Secretariat services.

The Chairperson of the Organ shall not simultangodusid the Chair
of the Summit.

The structure, operations and functions of the @gwll be regulated
by the Protocol on Politics, Defence and Securibpfizration which
shall be submitted to Summit in Blantyre in AugR801 for approval

and signature.

COUNCIL OF MINISTERS - the functions of the Counshould remain as
provided for under Article 11 of the Treaty. TheuDoil of Ministers consists
of Ministers from each Member State, usually frdra Ministries of Foreign
Affairs and Economic Planning or Finance. The Cduiscresponsible for
overseeing the functioning and development of SAB@ ensuring that
policies are properly implemented. The Council liguaeets twice a year in
January and just before the summit in August orté&eber. Under the new
structure it is recommended that the Council showdet four times a year.
INTEGRATED COMMITTEE OF MINISTERS - this is a newnstitution
aimed at ensuring proper policy guidance, coorthnaand harmonization of
cross-sectoral activities.

TRIBUNAL:- The Treaty also makes provision for at e be established
Tribunal. A protocol to establish the Tribunal wagned in Windhoek,
Namibia during the 2000 Ordinary Summit. Once dihed, the Tribunal
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will ensure adherence to, and proper interpretatibthe provisions of the
SADC Treaty and subsidiary instruments, and to didaie upon disputes,
referred to it.

SADC NATIONAL COMMITTEES:- These Committees shak somposed
of key stakeholders notably government, privatedaeand civil society in
member States. Their main functions will be to jaevnputs at the national
level in the formulation of regional policies, s&rgies, as well as coordinate
and oversee the implementation of the these pragesrat the national level.
The Committees shall also be responsible for tlitgaiilon of projects and
issue papers as an input to the preparation of Rbegional Indicative
Development Plan.

STANDING COMMITTEE OF SENIOR OFFICIALS:- the functis of this
Committee shall remain as provided for under AetitB of the Treaty. The
Standing Committee of Officials consists of one nRament/Principal
Secretary or an official of equivalent rank frontledember State, preferably
from a ministry responsible for economic plannimdinance. This Committee

is a technical advisory committeetotheCouncil.

The Chairperson and Vice-Chairperson of the Stand@iommittee shall be
appointed from the member States holding the Chlegmship and Vice-
Chairpersonship, respectively, of the Council.

SECRETARIAT: this is the principal executive institution of SE&D
responsible for strategic planning, co-ordinatiod ananagement of SADC
programmes. It is headed by an Executive Secretang has its
headquartersinGaborone,Botswana.

The Extra-Ordinary Summit agreed that the Secitahiould be strengthened
in terms of both its mandate and the provisionddcuate resources for it to
be able to perform its functions effectively as\pded for under Article 14 of
the Treaty and consistent with the Abuja Treaty.
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Unit summary

The United Nations Charter contemplates that th#edrNations will be assisted by
regional arrangements in the quest for internatiqmeace, provided that their
activities are consistent with the purposes andcjpies of the Charter. In line with
this stipulation, various regional and sub-regioo@anisations have been set up in
Africa. The AU is the principal regional institutioin Africa, comprising of all
African countries with the sole exception of Moroc8y replacing the OAU, the AU
was established by the Constitutive Act of the @fri Union, adopted at the 36
ordinary session of the Assembly of Heads of Saatk Government of the OAU on
11 July 2000, in Lome, Togo.

The main reasons that necessitated the transfamétm the OAU to AU are:
change of the original motivations for the OAU’sation (i.e., the Pan-Africanist
ideals of securing independence for African peopled utilising against colonial
subjugation- no longer sustained the organisatiofollowing the period of
decolonisation); the need to focus on securing @eamong Africa’s newly
independent states; and entrenching democratieneedas opposed to dictatorial
regimes) in the newly liberated nations. The olbyestwhich the AU seeks to achieve
are enshrined under article 3 of the Constitutitech the AU. The principles that the

Union shall follow in playing its roles are provile article 4 of the same.

In order to effectively and efficiently discharges ifunctions, various organs are
established under the AU. The AU Assembly is thpresme organ of the AU and
composed of heads of state and government or dinéiraccredited representatives.
Its functions include determining the common pelciof the Union, considering
requests for membership of the Union, monitorirg ithplementation of policies and
decisions of the Union and ensuring complianceethigh by all member states, and
adopting the budget of the Union. The Executive ri@idus composed of Ministers of
Foreign Affairs or other government designates, ianekpected to engage in policy-
making in areas of common interest to the memlstestacross a broad range of
disciplines. So as to render technical assistamtieet Executive Council in its policy-
decision making, a number of Specialised Techr@@mhmittees are established by
the Act.
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While the Pan-African Parliament is envisaged asething akin to a legislature for
Africa, the African Court of Justice will act asethregional adjudicator. Another
important organ is the Peace and Security Coumdiich has been tasked with
making decisions on conflict prevention, managenael resolution. Other organs of
the Union include: three Pan-African financial ingions and the Economic, Social
and Cultural Council. The latter is described asdp@an advisory organ composed of

different social and professional groups of the MenfStates of the Union.

NEPAD is another important institution in Africa rtigional level. NEPAD has been
described as a holistic, comprehensive and intedratrategic framework for the
socioeconomic development of Africa, with a prognaenof action that embraces
initiatives on peace and security, democracy anlitiged governance, as well as

economic and corporate governance.

In addition to organisations of Africa at regiohael, there are various sub-regional
institutions in different regions of Africa. Thesgstitutions are established, among
others, to maintain peace and security and promegsonal integration among
member states. The most noticeable African sulBnedi organisations include:
ECOWAS, COMESA, IGAD and SADC.

Review questions

1. The AU comprises of different organs. Can NEPALDidden as one organ
of the AU? Why/why not? Go through the provisiorighe Constitutive
Act of the African Union and ascertain whether tmeation of NEPAD
has been foreseen by the Act or not.

2. What were the shortcomings of the OAU? Have thesblems been
effectively addressed by the African Union?

3. Ethiopia is a member state of IGAD. Critically aysd the negative and
positive implications of this membership to Ethipi

4. Compare and contrast the principles of the AU whih UN.

5. Explain the purposes of sub-regional organisatain&frica in the face of

the African Union and other African regional orgsations.
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